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Chapter II1

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMEN.
TAL ORGANIZATIONS

A. General review of the legal activities of the United Nations
1. DISARMAMENT AND RELATED MATTERS

(a) Major trends and developments
(i) Chemical weapons

In 1992, the Conference on Disarmament concludcd the Convention on the
Prohibition of the Development, Production, Stockpiling and Usc of Chemical
Weapons and on Their Destruction,' which was the first disarmament agree-
ment negotiated within a multilateral framework that provided for the elimina-
tion of an entire category of weapons of mass destruction.

Commending the Convention, the Gencral Asscmbly, by its resolution 47/39
of 30 November 1992, also called upon all States to sign and to become par-
ties to the Convention, and further called spon all States to ensure the effective
implementation of the comprchensive and verifiable agrecment, thercby enhanc-
ing cooperative multilatcralism as a basis for international peace and security.

(ii) Non-proliferation

As regards the nuclear non-proliferation regime, the remaining two nuclear-
weapon States, China and France, acceded to the Treaty on the Non-Proliferation
of Nuclear Weapons,” and an agreement was reachcd to begin preparations for
the 1995 Conference. By its resolution 47/52 A of 9 December 1992,* the Gen-
eral Asscmbly, noting the provisions of article X, paragraph 2, of the Treaty, re-
quiring the holding of a conference twenty-five years after the entry into force
of the Treaty, to decide whether the Treaty shall continue in force indefinitely
or shall be extended for an additional fixed period or periods, and recalling that
the Treaty had entered into force on 5 March 1970, took note of the decision of
the parties to the Treaty on the Non-Proliferation of Nuclcar Weapons to form
a preparatory committee for a conference to review the operation of the Treaty
and to decide on its extension.

On the question of cffective international arrangements to assure non-
nuclear-weapon States against the use or threat of use of nuclear weapons, no
progress was made in 1992, mainly becausc of continuing differences of per-
ception as to the real security interests and concerns of the few nuclear-weapon
States and the large number of non-nuclear-weapon States. By its resolution
47/50 of 9 December 1992,° the General Assembly, noting the support ex-
pressed in the Conference on Disarmament and in the General Assembly for the
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claboration of an international convention to assure non-nuclear-weapon States
against the use or threat of use of nuclear weapons, as well as the difficultics
pointed out in evolving a common approach acceptable to all, appealed to all
States, especially the nuclear-weapon States, to work actively towards an early
agreement on a common approach and, in particular, on a common formula that
could be included in an international instrument of a legally binding character.
As far as bacteriological (biological) weapons were concerned, and adoption and
extension of confidence-building measures and the ongoing discussion on po-
tential verification measures were scen as contributing to the effective imple-
mentation of the Biological Weapons Convention® and, thus, preventing the
eventual proliferation of such weapons. The question of the transfer of chemi-
cal weapons and of components for the manufacturing of such weapons had been
addressed extensively in the negotiations on the Chemical Weapons Convention
and it was hoped that, after its entry into force, this issue would be cffectively
addressed by the mechanism (the Organization for the Prohibition of the Chemi-
cal Weapons) to be established under the Convention.

(iii) Regional disarmament

At its forty-seventh session, the General Assembly paid considerable at-
tention to the question of regional disarmament and adopted five resolutions on
the subject. By its resolution 47/52 G of 9 December 1992,” the General As-
scmbly affirmed that comprehcensive political and peaceful settlement of re-
gional conflicts and disputes could contribute to the reduction of tension and
the promotion of regional peace, sccurity and stability as well as of arms limi-
tation and disarmament, and encouraged States of the same rcgion to cxamine
the possibility of crcating, on their own initiative, regional mechanisms and/or
institutions for the establishment of measurcs in the framework of an ctfort of
regional disarmament or for the prevention and the peaceful scttlement of dis-
putes and conflicts with the assistance, if requested, of the United Nations.

The General Assembly affirmed, in its resolution 47/52 J of 9 December
1992, that global and regional approachcs to disarmament complemented each
other and should therefore be pursued simultancously to promote regional and
international peace and sccurity, and called upon States to conclude agree-
ments, wherever possible, for nuclear non-proliferation, disarmament and
confidence-building measures at regional and subregional levels.

Furthermore, by its resolution 47/52 1 of 9 December 1992,” the General
Assembly, considering that, along with the new political situation in Europe,
the positive results of the negotiations on confidence- and sccurity-building meas-
urcs, as well as those on conventional armaments and forces, had considerably
increased confidence and security in Europe, thereby contributing to interna-
tional peace and security, welcomed in particular: (a) the decision of the Statcs
signatories of the Treaty on Conventional Armed Forces in Europe'” to imple-
ment the Treaty, as well as the recent Concluding Act of the Negotiations on
Personnel Strength of Conventional Armed Forces in Europe; (b) the signature
of the Treaty on Open Skics,'" with the adoption of the Declaration on the Treaty
on Open Skies; (c) the adoption, by the States participating in the Conference
on Security and Cooperation in Europe, of a new significant sct of confidence-
and security-building measures; and (d) the decision of the States participating
in the Conference on Security and Cooperation in Europe, at the Helsinki sum-
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mit meeting, to establish a Forum for Sccurity Cooperation. In its resolution
47/53 B of 9 December 1992,'2 the General Assembly endorsed the purposes
and principles of the Treaty of Amity and Cooperation in South-East Asia'* and
its provisions for the pacific sctticment of regional disputes and for regional co-
operation in order to achieve peace, amity and friendship among the pcoples of
South-East Asia, in accordance with the Charter of the United Nations, which
were consistent with the current climate of enhancing regional and international
cooperation. Finally, by its resolution 47/53 F of 15 December 1992,'* the Gen-
eral Asscmbly, convinced that the resources released by disarmament, includ-
ing regional disarmament, could be devoted to economic and social develop-
ment and to the protection of the environment for the benefit of all peoples, in
particular those of the developing countrics, supported and encouraged efforts
aimed at promoting confidence-building measures at regional and subregional
levels in order to ease regional tensions and to further disarmament and non-
proliferation measures at regional and subregional levels in Central Africa.

(iv) Transparency, confidence-building and the Arms Register

At its forty-seventh session the General Assembly adopted four resolutions
on the subject. By its resolution 47/45 of 9 December 1992,'® the General As-
sembly took note of the rcport of the Sccretary-General on actions to imple-
ment the recommendations in the in-depth study on the role of the United Na-
tions in the field of verification, and encouraged Member States to continue to
give active consideration to the recommendations contained in the concluding
chapter of the study and to assist the Secretary-Gengeral in their implementation
where appropriate.

On the issue of transparcncy in armaments, by its resolution of 47/52 L of
15 December 1992,' the General Assembly, continuing to take the view that
an enhanced lcvel of transparency in armaments contributed greatly to
confidence-building and sccurity among States and that the establishment of the
United Nations Register of Conventional Arms, contained in the annex to reso-
lution 46/36 L of December 1991, constituted an important step forward in the
promotion of transparency in military matters, encouraged Member States to in-
form the Secretary-General of their national arms import and cxport policies,
legislation and administrative procedurcs, both as regards authorization of arms
transfers and prevention of illicit transfers, in conformity with its resolution
46/36 L, and reaffirmed its request to the Secretary-Genceral to prepare a report
on the continuing operation of the Register and its further development with the
assistance of a group of governmental experts convencd in 1994 on the basis of
equitable geographical representation.

In its resolution 47/54 D of 9 December 1992, the General Assembly rec-
ommended the guidelines for appropriate types of confidence-building meas-
ures to all States for implementation, taking fully into account the specific po-
litical, military and other conditions prevailing in a region, on the basis of
initiatives and with the agrcement and cooperation of the States of the region
concerned, and appealed to all States to consider the widest possible usc of
confidence-building measures in their international relations, including bilat-
eral, regional and global negotiations, as an important step towards prevention
of conflict and, in times of political tension and crisis, as an instrument for peace-
ful settlement of conflicts.
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Finally, the General Assembly, in its resolution 47/54 B of 9 December
1992,"® endorsed the guidelines and recommendations for objective informa-
tion on military matters as adopted by the Disarmament Commission at its 1992
substantive session, and recommended the guidelines and recommendations to
all States for implementation, fully taking into account specific political, mili-
tary and other conditions prevailing in a region, on the basis of initiatives and
with the agreement of the States of the region concerned.

(v) Nuclear arms limitation, disarmament and related issues

Nuclear arms limitation, nuclcar disarmament, prevention of nuclear war
and other questions rclated to nuclear weapons continued to be a focus of at-
tention at bilateral, regional and multilateral levels. The positive developments
in the nuclear field and especially the radical reductions of the nuclcar arsenals
of the two major nuclcar Powers enabled the General Assembly to adopt at its
forty-seventh session, for the first time, a consensus resolution on bilatcral
nuclear-arms negotiations. However, these positive developments were not re-
flected in the multilateral efforts to bring about a comprechensive nuclear-test-
ban treaty.

In the Genceral Assembly, two resolutions were adopted on nuclear testing.
By its resolution 47/47 of 9 December 1992," the General Asscmbly rcaf-
firmed its conviction that a treaty to achicve the prohibition of all nuclcar-test
explosions by all States in all environments for all time was a matter of priority
which would constitute an essential step in order to prevent the qualitative im-
provement and development of nuclear weapons and their further proliferation,
and which would contribute to the process of nuclear disarmament, and urged,
therefore, all States to scek to achieve the early discontinuance of all nuclcar-
test explosions for all time. Secondly, in its resolution 47/46, also of 9 Decem-
ber 1992,% the General Assembly called upon all partics to the Trcaty Banning
Nuclear Weapon Tests in the Atmosphere, in Outer Space and under Water®' to
participate in, and to contribute to the success of, the Amendment Conference
for the achicvement of a comprehensive nuclear-test ban at an early date, as an
indispensable measure towards implementation of their undcrtakings in the pre-
amble to the Treaty, and urged all States, especially those nuclear-weapon States
which had not yet done so, to adhere to the Treaty.

As far as the other nuclear-weapon-related issues were concerned, such as
the cessation of the nuclear-arms race and the prevention of nuclear war, the
General Assembly adopted three traditional resolutions: on a ban of the pro-
duction of fissionable material; on a nuclear-arms freeze; and on a convention
banning the use of nuclear weapons. The latter two resolutions, supported mostly
by developing countries, continued to be opposed by many Western countries,
as those two concepts, in their view, had become outdated.

The General Assembly also adopted a number of resolutions reflecting de-
cisions at the regional level. By its resolution 47/76 of 15 December 1992,%
the General Assemby reaffirmed that the implementation of the Declaration on
the Denuclearization of Africa adopted by the Assembly of Heads of State and
Government of the Organization of African Unity would be an important meas-
ure to prevent the proliferation of nuclear weapons and to promote international
peace and security, and requested the Secretary-General, in consultation with
the Organization of African Unity, to take appropriate action to enable the Group
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of Experts designated by the United Nations in coopcration with the Organiza-
tion of African Unity to meet during 1993 at Harare, in order to draw up a draft
treaty or convention on the denuclearization of Africa, and to submit the report
of the Group of Experts to the General Assembly at its forty-cighth scssion. By
its resolution 47/48 of 9 December 1992,% the General Assembly, bearing in
mind the consensus it had reached at its thirty-fifth session that the establish-
ment of a nuclear-weapon-free zone in the region of the Middle East would
greatly enhance international peace and sceurity, invited all countries of the re-
gion, pending the establishment of a nuclear-weapon-free zone in the region of
the Middle East, to declare their support for establishing such a zone, consis-
tent with paragraph 63 (d) of the Final Document of the Tenth Special Session
of the General Assembly,>* and to deposit those declarations with the Security
Council.

The General Assembly, by its resolution 47/49 of 9 December 1992,% re-
affirmed its endorsement, in principle, of the concept of a nuclear-weapon-free
zone in South Asia, and once again urged the States of South Asia to continue to
make all possible efforts to establish a nuclear-weapon-free zonc in South Asia
and to refrain, in the meantime, from any action contrary to that objective. By
its resofution 47/59 of 9 December 1992,2% the General Assembly, desirous of
continuing its efforts for the establishment of a zone of peace in the Indian Ocean,
and considcring the nced for new alternative approaches for the establishment of
such a zone, rcquested the Ad Hoc Committee on the Indian Ocean to consider
new alternative approaches Icading to the achievement of the goals contained in
the Dcclaration of the Indian Ocean as a Zone of Peace®” and as considered at
the Meecting of the Littoral and Hinterland States of the Indian Occan held in
July 1979,* taking into account the changing intcrnational situation.

Furthermore, by its resolution 47/61 of 9 December 1992,% the General
Assembly welcomed the concrete steps taken by several countries during the
current year, the twenty-fifth anniversary of the Treaty for the Prohibition of Nu-
clear Weapons in Latin America and the Caribbean (Treaty of Tlatelolco),™ for
the consolidation of the regime of military denuclearization established by that
Treaty, and urged all Latin American and Caribbean States to take speedily the
neccssary measures to attain the full entry into force of the Treaty of Tlatclolco
and, in particular, the States in respect of which the Trcaty was open for sig-
nature and ratification immediately to carry out the corresponding formalitics
s0 that they might become parties to that international instrument, thus contrib-
uting to the consolidation of the rcgime established by that Treaty.

Finally, in its resolution 47/55 of 9 December 1992,%! the General Asscm-
bly, concerned at the cooperation between Israel and South Africa in the mili-
tary nuclear ficlds, deplored Israel’s refusal to renounce possession of nuclear
weapons; urged Israel to accede to the Treaty on the Non-Proliferation of Nu-
clear Weapons; and (3) reaffirmed that Isracl should promptly apply Security
Council resolution 487 (1981), in which the Council, inter alia, had requested it
to place all its nuclear facilities under International Atomic Energy Agency safe-
guards and to refrain from attacking or threatening to attack nuclear facilities.

(vi) Conventional armaments and advanced technology

Efforts to curb the conventional arms race and to prevent the development
of more sophisticated weapons and weapons systems continued in 1992. Al-
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though progress had been madce at the regional level in the reduction of con-
ventional weapons, there had been no discernible progress at the global level.
The debate focused on the control of exports and imports of arms, including il-
licit traffic; transfers of weapons, with special emphasis on the transfer of high
technology with military applications; and restriction of the usc of inhumane
weapons.

At its forty-seventh session, the General Assembly, by its resolution 47/44
of 9 December 1992, invited Member Statcs to undertake additional cfforts to
apply science and technology for disarmament-related purposes and to make
disarmament-related technologics available to interested States, and also in-
vited Mcmber States to widen multilateral dialogue, bearing in mind the pro-
posal for sceking universally acceptable international norms or guidclines that
would regulate international transfers of high technology with military applica-
tions. Furthermore, by its resolution 47/43 of 9 December 1992, the Generat
Assembly, noting the results of the United Nations Confcrence on New Trends
in Scicnce and Technology: Implications for International Peace and Security,
held at Sendai, Japan, from 16 to 19 April 1990,* and rccognizing, in this rc-
gard, the need for the scicntific and policy communitics to work together in deal-
ing with the complex implications of technological change, took note of the re-
port of the Sccretary-Gencral entitled “Scicntific and technological developments
and their impact on international security,”*

The General Assembly, by its resolution 47/56 of 9 December 1992, noted
with satisfaction that an increasing number of States had cither signed, ratified,
accepted or acceded to the Convention on Prohibitions or Restrictions on the
Usc of Certain Conventional Weapons Which May Be Deemed to Be Exces-
sively Injurious or to Have Indiscriminate Effccts,”” which had been opencd for
signaturc in New York on 10 April 1981; also noted with satisfaction that, con-
sequent upon the fulfilment of the conditions sct out in article 5 of the Conven-
tion, the Convention and the three Protocols annexed thereto had entered into
force on 2 December 1983; and urged all States that had not yet done so to cx-
crt their best endeavours to become parties to the Convention and the Protocols
annexed thereto as carly as possible, as well as successor States to take appro-
priate action so as ultimately to obtain universality of adhercnce.

(vii) Prevention of an arms race in outer space

The question of the prevention of an arms race in outer space continued to
be considercd within and outside the United Nations. In all forums dealing with
the question, concern continued to be expressed about the danger of the mili-
tarization of outer space and the importance and urgency of preventing an arms
race in that environment. There was increasing agreement on the relevance of
confidence-building measures and of greater transparency and openness in space.

The General Assembly, by its resolution 47/51 of 9 December 1992, re-
affirmed the importance and urgency of preventing an arms race in outer space
and the rcadincss of all States to contribute to that common objective, in con-
formity with the provisions of the Treaty on Principles Governing the Activi-
ties of States in the Exploration and Use of Outer Space, including the Moon
and other Celestial Bodies,* and also reaffirmed its recognition, as stated in the
report of the Ad Hoc Committee on the Prevention of an Arms Race in Outer

Space, that the legal regime applicable to outer space by itself did not guaran-
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tee the prevention of an arms race in outer space, that that legal regime played
a significant role in the prevention of an arms race in that environment, that there
was a need to consolidate and reinforce that regime and enhance its effective-
ness, and that it was important strictly to comply with existing agrcements, both
bilateral and multilateral.

(viii) Environmental issucs

Qucstions rclated to the impact of various military activitics of States on
the environment, whether in the course of war or in peacctime, continucd to be
the subject of debate within and outside the United Nations in 1992, By its reso-
lution 47/37 of 25 November 1992,%" the General Assembly urged States to take
all measures to cnsurc compliance with the existing international law applicable
to the protection of the environment in times of armed conflict; appcaled to all
States that had not yct done so to consider becoming partics to the relevant in-
ternational conventions; and urged States to take steps to incorporate the pro-
visions of international law applicable to the protection of the environment into
their military manuals and to ensurc that they were effectively disscminated. And
by its resolution 47/52 E of 9 December 1992,*' the General Assembly noted
the asscssment by the Sccond Review Conference of the Parties to the Conven-
tion on the Prohibition of Military or Any Other Hostile Usc of Environmental
Madification Techniques®? that the Convention had been effective in prevent-
ing military or any other hostile usc of any environmental modification tech-
niques between States partics and that its provisions needed to be kept under
continuing review and examination in order to ensure their global effectiveness;
called upon all States to refrain from military or any other hostile usc of any
environmental modification techniques; and urged all States that had not al-
ready donc so to exert their best endeavours to become partics to the Conven-
tion as early as possible, and also urged successor States to take appropriate ac-
tion so as ultimatcly to obtain universality of adherence.

Morcover, by its resolution 47/52 D of 9 December 1992,** the General
Assembly called upon all States to take appropriate mecasures with a view to
preventing any dumping of nuclear or radioactive wastes that would infringe
upon the sovereignty of States, and requested the Conference on Disarmament
to take into account, in the ongoing ncgotiations for a convention on the pro-
hibition of radiological weapons, radioactive wastes as part of the scope of such
a convention.

(b) United Nations disarmament activities
(i) Institutional aspects

The Disarmament Commission did not consider the question of its func-
tioning as a separate item; however, a number of States expressed the view that
further improvement in its reform programme —adopted in 1990 — was neces-
sary, especially in the light of the changing international situation. With respect
to the Conference on Disarmament, it was generally agreed that, with the in-
tense work on the Chemical Weapons Convention coming to an end, attention
should -be focused on questions of agenda and membership.

At its forty-seventh scssion, the General Assembly, by its resolution 47/54
A of 9 December 1992,** took note of the annual report of the Disarmament
Commission, and, inter alia, recalled the role of the Commission as the spe-
cialized, deliberative body within the United Nations multilateral disarmament
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machinery that allowed for in-depth deliberations on specific disarmament is-
sucs, leading to the submission of concrete recommendations on those issues.
By its resolution 47/54 E, also of 9 December 1992, the General Assembly,
having considered the report of the Conference on Disarmament, inter alia, re-
affirmed the role of the Conference as the single multilateral disarmament ne-
gotiating forum of the intcrnational community.

2. OTHER POLITICAL AND SECURITY QUESTIONS

{a) Membership in the United Nations

In 1992, the following States werc admitted to membership in the United
Nations:

Decision of the General Assembly

State resolution Date of adeption

Republic of Moldovi.....cinnenen. 46/223 2 March 1992
Kazakhstan 46/224 2 March 1992
Kyrgyzstan 46/225 2 March 1992
Uzbekistan 46/226 2 March 1992
ATMERID crvrrearinicsiesssnssssssssnasannse 46/227 2 March 1992
Tajikistan... 46/228 2 March 1992
Turkmenistan 46/229 2 March 1992
Azerbaijan 46/230 2 March 1992
San Marino ....cecinrcneseceens 46/231 2 March 1992
Slovenia 46/236 22 May 1992

Bosnia and Herzegovina... 46/237 22 May 1992
Croflid. e 46/238 22 May 1992
Georgia 46/241 31 July 1992

By the end of 1992, 179 States had become Members of the United Na-
tions.

(b) Implementation of the Declaration on the Strengthening of
International Security*®

By its resolution 47/60 A of 9 December 1992,%7 adopted on the recom-
mendation of the First Committce,*™ the General Assembly rcatfirmed the con-
tinuing validity of the Declaration on the Strengthening of International Sccu-
rity, and called upon all States to contribute effectively to its implementation;
emphasized that, until an enduring and stable universal peace based on a com-
prehensive, viable and readily implementable structure of international security
was established, peace, the achievement of disarmament and the settlement of
disputes by peaceful means continucd to be the first and foremost task of the
international community; recognized, among other things, the validity of the con-
cepts of confidence-building measures, particularly in regions of high tension,
balanced security at lower levels of armaments and armed forces, as well as the
climination of destabilizing military capabilitics and imbalances; stressed the ur-
gent necd for morc balanced development of the world economy and for re-
dressing the current asymmetry and inequality in cconomic and technological
development between the developed and developing countries, which were ba-
sic prerequisites for the strengthening of international peace and security; and
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reaffirmed that the democratization of intcrnational relations was an imperative
necessity, and stressed its belief that the United Nations offered the best frame-
work for the promotion of that goal. Furthermore, by its resolution 47/60 B of
the same date,*” adopted also on the reccommendation of the First Committce,™
the General Assembly noting with appreciation that the Secretary-General had
submittcd idcas and proposals in his rcport cntitled “An Agenda for Peace™>',
in particular dealing with the strengthening and enhancement of the effective-
ness, within the framework and in accordance with the provisions of the Char-
ter of the United Nations, of the United Nations potential in the arca of preven-
tive diplomacy, pcacemaking, peacekeeping and post-conflict peace-building;
noting also the ideas and proposals of the Sccretary-General contained in his
report entitled “New dimensions of arms regulation and disarmament in the post-
cold war cra,*? the Gencral Asscmbly decided to continuc consideration of the
question of maintecnance of international sccurity, taking into account new in-
ternational realities and ncw tasks before the United Nations in the area of
strengthening collective efforts to maintain international peace and security; and
invited all Member States to provide their views on further consideration of the
question of maintenance of intcrnational sccurity, taking into account, inter alia,
appropriate provisions of the above-mentioned reports of the Secretary-General.

(¢) An Agenda for Peace: preventive diplomacy and related matters

By its resolution 47/120 of 18 December 1992, the General Asscmbly,
recalling the statement of 31 January 1992, adopted at the conclusion of the first
meeting held by the Sccurity Council at the level of Heads of States and Gov-
ernment,™ in which the Secretary-General was invited to prepare, for circula-
tion to the Statcs Members of the United Nations by 1 July 1992, an “analysis
and recommendations on ways of strengthening and making more cfficicnt within
the framework and provisions of the Charter the capacity of the United Nations
for preventive diplomacy, for pcacemaking and for peacckeeping”; welcoming
the timely presentation of the forward-looking report of the Secrctary-General
entitled “An Agenda for Peace™,®" in response to the summit meeting of the
Security Council, as a set of recommendations that deserved close examination
by the international community; stressing the need for intcrnational action to
strengthen the socio-cconomic development of Member States as onc of the
means of enhancing internationa! peace and security and, in that regard, recog-
nizing the need to complement “An Agenda for Peace” with “An Agenda for
Devclopment™; (I) emphasizing the need to promote the peaceful settlement of
disputes, invited Member States to seek solutions to their disputes at an early
stage through such peaceful means as provided for in the Charter of the United
Nations; and encouraged the Secretary-Gencral and the Security Council to en-
gage at an early stage in closc and continuous consultation in order to develop,
on a casc-by-case basis, an appropriate strategy for the peaceful settlement of
specific disputes, including the participation of other organs, organizations and
agencies of the United Nations system, as well as regional arrangements and
organizations as appropriate, and invited the Secretary-General to report to the
General Asscmbly on such consultations; (II) recognizing the need to strengthen
the capacity of the United Nations for early warning, collection of information
and analysis, encouraged the Secretary-General to set up an adequate early-
warning mechanism for situations which were likely to endanger the mainte-
nance of international peace and security, in close cooperation with Member
States and United Nations agencies, as well as regional arrangements and organ-
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izations, as appropriate, making use of the information available to those organ-
izations and/or reccived from Member States, and to keep Member States in-
formed of the mechanism as established; (I11) recalling statements made by the
President of the Sccurity Council, on behalf of the Council, on 29 October™*
and 30 November 1992°® and its own rcsolutions 1967 (XVIII) of 16 Decem-
ber 1963, 2104 (XX) of 20 December 1965, 2182 (XXI) of 12 December 1966
and 2329 (XXII) of 18 December 1967 on the question of methods of fact-
finding; (1V) recognizing that the application of appropriate confidence-building
measures, consistent with national security needs, would promote mutual con-
fidencc and good faith, which were essential to reducing the likelihood of con-
flicts between States and enhancing prospects for the peaceful settlement of dis-
putes, invited Member States and regional arrangements and organizations to
inform the Sccretary-General through appropriate channels about their experi-
ences in confidence-building measures in their respective regions; (V) recalling
its resolution 45/100 of 14 Dccember 1990 on humanitarian assistance to vic-
tims of natural disasters and similar emergency situations and its resolution 46/
182 of 19 December 1991 on the strengthening of the coordination of emer-
gency humanitarian assistance of the United Nations, encouraged the Secretary-
General to continue to strengthen the capacity of the Organization in order to
ensure coordinated planning and exccution of humanitarian assistance pro-
grammes, drawing upon the specialized skills and resources of all parts of the
United Nations system, as well as of thosc of non-governmental organizations,
as appropriate; (V1) recognizing the nced for adequate resources in support of
the United Nations efforts in preventive diplomacy, invited Member States to
provide political and practical support to the Secrctary-General in his cfforts for
the peaceful settlement of disputes, including carly warning, fact-finding, good
offices and mediation; (VII) emphasizing that, together with the Security Coun-
cil and the Secrctary-General, it had an important role in preventive diplomacy,
decided to explore ways and mcans to support the recommendations of the
Sccretary-General in his report entitled “An Agenda for Peace” to promote the
utilization of the General Asscmbly, in accordance with the relevant provisions
of the Charter of the United Nations, by Member States so as to bring greater
influence to bear in pre-empting or containing any situation which was poten-
tially dangerous or might lead to international friction or dispute; and (VIII) bear-
ing in mind that, owing to time constraints, it could not examine all the propos-
als contained in the report of the Secretary-General entitled “An Agenda for
Peace”, decided to continue early in 1993 its examination of other recommen-
dations on preventive diplomacy and related matters contained in ““An Agenda
for Peace”, including preventive deployment, demilitarized zones and the In-
ternational Court of Justice, as well as implementation of the provisions of Ar-
ticle SO of the Charter of the United Nations.

(d) Legal aspects of the peaceful uses of outer space

The Legal Subcommittce of the Committee on the Peaceful Uses of Outer
Space held its thirty-first scssion at the United Nations Office at Geneva from
23 March to 10 April 1992.%7

In continuing its consideration of the agenda item entitled “The elabora-
tion of draft principles relevant to the use of nuclear power sources in outer
space, with the aim of finalizing the draft set of principles at the current ses-
sion”, the Legal Subcommittee re-established its Working Group on the item.
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The Subcommittee had before it working papers submitted at its previous ses-
sion in 1991, which were set out in section A of anncx 1V to the Subcommit-
tee’s 1991 report™ and at the current scssion by the delegations of Canada and
Germany.® The Working Group agrecd to work on the basis of the above-
mentioned working paper which contained a composite text of draft principles.
The Working Group also agreed that after recording consensus on the entirc text,
necessary linguistic and editorial refincments should be effected. The Subcom-
mittce took note with appreciation of the report of its Working Group™ and
agreed that the “working non-papers” contained in the above-mentioned report
might be considered at the next session of the Committee on the Peaceful Uscs
of Outcr Space, as a contribution to meeting the aim sct out in General Assem-
bly resolution 46/45 of 9 December 1991 for finalizing the draft sct of prin-
ciples relevant to the use of nuclear power sources in outer space.

The Subcommittee also re-cstablished its Working Group on the item en-
titled “Matters rclating to the definition and delimitation of outer space and to
the character and utilization of the gcostationary orbit, including considcration
of ways and means to ensure the rational and equitable use of the geostationary
orbit without prejudice to the role of the International Teleccommunication
Union”. The Subcommittce had before it working papcrs submitted at its pre-
vious sessions under this agenda item as well as a working paper cntitled “Ques-
tions concerning the legal regime for acrospace objects”®* submitted at its cur-
rent scssion by the delegation of the Russian Federation. The Working Group
considercd the two aspects of the agenda item, namely the definition and dc-
limitation of outer space on thc one hand and the geostationary orbit, on the
other hand, separatcly. In summing up the discussion on the question of the defi-
nition and dclimitation of outer space, the Working Group agreed with the Chair-
man’s view that the debate on the working paper submitted by thc Russian Fed-
eration was of a preliminary character and did not prejudge the positions of
various delegations with regard to the appropriateness of delimiting airspace and
outer spacc. With regard to the question of the geostationary orbit, the debate
had been based on the “working non-paper” circulated during the Subcommit-
tee’s thirtieth scssion in 1991°% and various oral proposals. The Chairman of the
Working Group shared the view expressed by some delegations that a new
document —official or unofficial —reflecting the results of the discussion, which
interested delegations might wish to submit would facilitate the futurec work of
the Group on the question of the geostationary orbit. The Subcommittee took
note with appreciation of the report of the Working Group.®®

The Subcommittee re-established as well its Working Group on the item
entitled “Consideration of the legal aspects related to the application of the prin-
ciple that the exploration and utilization of outer space should be carried out for
the benefit and in the interests of all States, taking into particular account the
needs of developing countries”. The Subcommittee had before it the replies re-
ceived from States Members of the United Nations® containing their vicws as
to the priority of subjects under that agenda item and providing information on
their national iegal frameworks, if any, relating to the development of the ap-
plication of the principle contained in article | of the 1967 Treaty on Principles
Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies as well as replies received from
Member States®* containing their views on the subject of international agree-
ments that Member States had entered into that were relevant to the principle
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that the exploration and use of outer space shall be carricd out for the benefit
and in the intcrests of all countrics, taking into particular account the nceds of
developing countrics. The Subcommittee further had before it a paper submit-
ted by the Chairman of the Working Group on that particular agenda item as a
background paper,”* which summarized in an analytical manner the vicws and
information contained in the above-mentioned replics of Member States, as well
as a working paper submitted by the delegations of Argentina, Brazil, Chile,
Mexico, Nigeria, Pakistan, the Philippines, Uruguay and Venczucla® and a
working paper submitted by the delegation of Nigeria.®® The Working Group
conducted a preliminary exchange of idcas on the provisions of the former work-
ing paper, entitled “Principles regarding international cooperation in the explo-
ration and utilization of outer space for peaceful purposes”, which took the form
of a draft Gencral Asscmbly resolution, with an annex. The Subcommittee took
note with appreciation of the rcport of the Working Group.*’

The Committee on the Pcaceful Uses of Outer Space at its thirty-fifth ses-
sion, held at United Nations Headquarters from 15 to 26 June 1992, took note
with appreciation of the report of the Legal Subcommitiee on the work of its
thirty-first session and made recommendations concerning the agenda of the Sub-
committce at its thirty-second session.”™

With regard to the item entitled “The elaboration of draft principles rel-
evant to the use of nuclear power sources in outer space, with the aim of final-
izing the draft sct of principles at the current session”, the Committce was able
to reach consensus on the basis of the Chairman’s text and recommended that
the General Asscmbly, at its forty-seventh session, adopt the set of principles
relevant to the use of nuclear power sources in outer space, attached as an an-
nex to the Committee’s report.”' Noting the need for carly review and possible
revision of the principles, the Committec recommendced that the Legal Subcom-
mittce, through its Working Group, should consider the question of carly re-
view and possible revision of the principles in question.

Regarding the agenda of the Legal Subcommittee, the Committee recom-
mended that the Subcommittee, at its thirty-sccond session, should continue the
work on its current agenda items.

The Committce also considercd, in accordance with paragraph 30 of Gen-
eral Assembly resolution 46/45, the item entitled “Spin-off bencfits of space
technology: review of current status”. The Committce agreed that the spin-offs
of space technology were yielding substantial bencfits in many fields and noted
that the importance of spin-off bencfits was growing rapidly. The Committce
took note of working papers on spin-off benefits of space technology submitted
by China’ and the Russian Federation.” The Committce also recommended
that the United Nations Programme on Space Applications consider including
in at least one of its training courses, seminars or expert meetings each year the
subject of the promotion of spin-off benefits from space technology, and recog-
nized the unique opportunity for the Committec to play an active role, where
possible, in implementing relevant recommendations of the United Nations Con-
ference on Environment and Development.

At its forty-seventh session, by its resolution 47/67 of 14 December 1992,7¢
adopted on the reccommendation of the Special Political Committee,” the Gen-
eral Assembly endorsed the report of the Committee on the Peaceful Uses of
Outer Space;’® invited States that had not yet become parties to the interna-
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tional trcaties governing the uses of outer space’” to give consideration to rati-
fying or acceding to those treatics; endorsed the recommendations of the Com-
mittee that the Legal Subcommittee, at its thirty-second session, should continue,
through its working groups, its consideration of: (a) the question of early re-
view and possible revision of the Principles Relevant to the Use of Nuclear
Power Sources in Outer Space; (b) matters relating to the definition and delimi-
tation of outer space and to the'character and utilization of the geostationary
orbit, including consideration of ways and mcans to cnsure the rational and eq-
uitable use of the geostationary orbit without prejudice to the role of the Inter-
national Telecommunication Union; (c) the legal aspects related to the applica-
tion of the principle that thc cxploration and utilization of outer space should
be carricd out for the benefit and in the intcrests of all States, taking into par-
ticular account the needs of developing countrics; and requested the Committce
to continue to consider, at its thirty-sixth scssion, its agenda item entitled “Spin-
off bencfits of space technology: review of current status”. Furthermore, by its
resolution 47/68 of the same date,” adopted also on the reccommendation of the
Special Political Committee,” the General Assembly adopted the following Prin-
ciples Relevant to the Use of Nuclear Power Sources in Outer Space:

Principle 1. Applicability of international law
Activities involving the use of nuclcar power sources in outer space shall be carried
out in accordance with international law, including in particular the Charter of the United
Nations and the Treaty on Principles Governing the Activitics of States in the Explora-
tion and Use of Outer Space, including the Moon and Other Celestial Bodies.™

Principle 2. Use of terms

1. For the purpose of these Principles, the terms “launching State” and ““State
launching” mean the State which excrcises jurisdiction and control over a space abject
with nuclear power sources on board at a given point in time relevant to the principle
concerned.

2. For the purpose of principle 9, the definition of the term “launching State” as
contained in that principle is applicable.

3. For the purposes of principle 3, the terms “foresecuble” and “all possible™ de-
scribe a class of events or circumstances whose overall probability of occurrence is such
that it is considered to encompass only credible possibilitics for purposes of safety analy-
sis. The term “gencral concept of defence-in-depth™” when applied to nuclear power sources
in outer space refers to the use of design features and mission operations in place of or in
addition to active systems, to prevent or mitigate the consequences of system malfunc-
tions. Redundant safety systems are not necessarily required for each individual compo-
nent to achieve this purpose. Given the special requirements of space use and of varied
missions, no particular set of systems or features can be specified as essential to achieve
this objective. For the purposes of paragraph 2 (d) of principle 3, the term *“made criti-
cal” does not include actions such as zero-power testing which are fundamental to ensur-
ing system safety.

Principle 3. Guidelines and criteria for safe use

In order to minimize the quantity of radioactive material in space and the risks in-
volved, the use of nuclear power sources in outer space shall be restricted to those space
missions which cannot be operated by non-nuclear energy sources in a rcasonable way.
1. General goals for radiation protection and nuclear safety

(a) States launching space objects with nuclear power sources on board shall en-
deavour to protect individuals, populations and the biosphere against radiological haz-
ards. The design and use of space objects with nuclear power sources on board shall en-
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sure, with a high degree of confidence, that the hazards, in foresccable operational or
accidental circumstances, are kept below aceeptable levels as defined in paragraphs 1 (b)
and (c).

Such design and use shall also ensure with high reliability that radioactive material
does not cause a significant contamination of outer space.

(b) During the normal operation of space objects with nuclear power sources on
board, including re-entry from the sufficiently high orbit as defined in paragraph 2 (b), the
appropriate radiation protection objective for the public recommended by the Interna-
tional Commission on Radiological Protection shall be observed. During such normal op-
eration there shall be no significant radiation exposure.

(¢) Tolimit exposure in accidents, the design and construction of the nuclear power
source systems shall take into account relevant and generally accepted international ra-
diological protection guidelines.

Except in cases of low-probability accidents with potentiaily scrious radiological con-
sequences, the design for the nuclear power source systems shall, with a high degree of
confidence, restrict radiation exposure to a limited geographical region and to individuals
to the principal limit of 1 mSv in a year. It is permissible to use a subsidiary dose limit
of' 5 mSv in a ycar for some years, provided that the average annual effective dose equiva-
lent over a lifetime does not exceed the principle limit of 1 mSv in a year.

The probability of accidents with potentially serious radiological consequences re-
ferred to above shall be kept extremely small by vinue of the design of the system.

Future modifications of the guidelines referred to in this paragraph shall be applicd
as soon as practicable.

(d) Systems important for safety shall be designed, constructed and operated in ac-
cordance with the general concept in defence-in-depth. Pursuant to this concept, foresce-
able safety-related failures or malfunctions must be capable of being corrected or coun-
teracted by an action or a procedure, possibly automatic.

The reliability of systems important for safety shall be ensured, inter alia, by redun-
dancy, physical scparation, functional isolation and adequate independence of their com-
ponents.

Other measures shall also be taken to raise the level of safety.

2. Nuclear reactors
(a) Nuclear reactors may be operated:
(i) On interplanetary missions;
(ii) In sufficiently high orbits as defined in paragraph 2 (b);

(iii) In low-Earth orbits if they are stored in sufficiently high orbits after the op-

erational part of their mission.

(b) The sufficiently high orbit is one in which the orbital lifctime is long enough to
allow for a sufficient decay of the fission products to approximately the activity of the ac-
tinides. The sufficiently high orbit must be such that the risks to existing and future outer-
space missions and of collision with other space objects are kept to a minimum. The ne-
cessity for the parts of a destroyed reactor also to attain the required decay time hefore
re-entering the Earth’s atmosphere shall be considered in determining the sufficiently high
orbit altitude. _

(¢) Nuclear reactors shall use only highly enriched uranium 235 as fuel. The de-
sign shall take into account the radioactive decay of the fission and activation products.

(d) Nuclear reactors shall not be made critical before they have reached their op-
erating orbit or interplanctary trajectory.

(¢) The design and construction of the nuclear reactor shall ensure that it cannot
become critical before reaching the operating orbit during all possible events, including
rocket explosion, re-entry, impact on ground or water, submersion in water or water in-
truding into the core.
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(H In order to reduce significantly the possibility of failures in satellites with nu-
clear reactors on board during operations in an orbit with a lifctime less than in the suf-
ficiently high orbit (including operations for transfer into the sufficiently high orbit), there
shall be a highly rcliable operational system to ensure an effective and controlled disposal
of the reactor.

3. Radiovisotope gencrators

(¢) Radioisotope gencrators may be used for interplanctary missions and other mis-
sions lcaving the gravity ticld of the Earth. They may also be used in Earth orbit if, after
conclusion of the operational part of their mission, they are stored in a high orbit. In any
case ultimate disposal is necessary.

(h) Radioisotope gencrators shall be protected by a containment system that is de-
signed and constructed to withstand the heat and acrodynamic forces of re-entry in the
upper atmosphere under foreseeable orbital conditions, including highly elliptical or hy-
perbolic orbits where relevant. Upon impact, the containment system and the physical form
of the isotope shall ensure that no radioactive material is scattered into the environment
so that the impact area can be completely cleared of radioactivity by a rccovery opera-
tion.

Principle 4. Safety assessment

1. A launching State as defincd in principle 2, paragraph 1, at the time of launch
shall, prior to the launch, through cooperative arrangements, where relevant, with thosc
which have designed, constructed or manufacturcd the nuclear power source, or will op-
erate the space object, or from whose territory or facility such an object will be launched,
ensure that a thorough and comprehensive safety asscssment is conducted. This assess-
ment shall cover as well all relevant phases of the mission and shall deal with all systems
involved, including the means of launching, the space platform, the nuclear power source
and its equipment and the means of control and communication between ground and space.

2. This assessment shall respect the guidelines and criteria for safe use contained
in principle 3.

3. Pursuant to article XI of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, including the Moon and Other Celes-
tial Bodies, the results of this safety assessment, together with, to the extent feasible, an
indication of the approximate intended time-frame of the launch, shall be made publicly
available prior to each launch, and the Secrctary-General of the United Nations shall be
informed on how States may obtain such results of the safety assessment as soon as pos-
sible prior to each launch.

Principle 5. Notification of re-entry
1. Any State launching a space object with nuclear power sources on board shall
in a timely fashion inform States concerned in the event this space object is malfunction-
ing with a risk of re-entry of radioactive materials 1o the Earth. The information shall be
in accordance with the following format:

(a) System parameters:
(i) Name of launching State or States, including the address of the authority which
may be contacted for additional information or assistance in case of accident;
(ii) International designation; ’
(iii) Date and territory or location of launch;
(iv) Information required for best prediction of orbit lifetime, trajectory and impact
region;
(v) General function of spacccraft;
(b) Information on the radiological risk of nuclear power source(s):
(i) Type of nuclear power source: radioisotopic/reactor;
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(i)} The probable physical form, amount and general radiological characteristics of
the fucl and contaminated and/or activated components likely to reach the
ground. The term “fucl” refers to the nuclear material used as the source of
heat or power.

This information shall also be transmitted to the Secretary-General of the United Nations.

2. The information, in accordance with the format above, shall be provided by the

launching State as soon as the malfunction has become known. It shall be updated as fre-
quently as practicable and the frequency of dissemination of the updated information shall
increase as the anticipated time of re-cntry into the dense layers of the Earth’s atmosphere
approaches so that the international community will be informed of the situation and will
have sufficient time to plan for any national response activities deemed nccessary.

3. The updated information shall also be transmitted 10 the Secrctary-Genceral of

the United Nations with the same frequency.

Principle 6. Consultations

States providing information in accordance with principle 5 shall, as far as rcason-
ably practicable, respond promptly to requests for further information or consultations
sought by other States.

Principle 7. Assistance to States

. Upon the notification of an expected re-entry into the Earth’s atmosphere of a
space object containing a nuclear power source on board and its components, all States
possessing space monitoring and tracking Facilitics, in the spirit of international coopera-
tion, shall communicate the relevant information that they may have available on the mal-
functioning space object with a nuclear power source on board to the Secretary-General
of the United Nations and the State concerned as promptly as possible to allow States that
might be affected to assess the situation and take any precautionary measures deemed nec-
essary.

2. After re-entry into the Earth’s atmosphere of a space object containing a nuclear
power source on board and its components:

(a) The launching State shall promptly offer and, if requested by the affected State,
provide promptly the necessary assistance to climinate actual and possible harmful ef-
fects, including assistance to identify the location of the arca of impact of the nuclear power
source on the Earth’s surface, to detect the re-entered material and to carry out retrieval
or clean-up operations;

(b) All States, other than the launching State, with relevant technical capabilities
and international organizations with such technical capabilities shall, to the extent pos-
sible, provide nccessary assistance upon request by an affected State.

In providing the assistance in accordance with subparagraphs (@) and (b) above, the
special needs of developing countries shall be taken into account.

Principle 8.  Responsibility

In accordance with article VI of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, including the Moon and Other Celes-
tial Bodics, States shall bear international responsibility for national activities involving
the use of nuclear power sources in outer space, whether such activities are carried on by
governmental agencies or by non-governmental entities, and for assuring that such na-
tional activities are carried out in conformity with that Treaty and the recommendations
contained in these Principles. When activities in outer space involving the use of nuclcar
power sources are carricd on by an international organization, responsibility for compli-
ance with the aforesaid Treaty and the recommendations contained in these Principles shall
be borne both by the international organization and by the States participating in it.

Principle 9. Liability and compensation

1. In accordance with article VIl of the Treaty on Principles Governing the Activi-
ties of States in the Exploration and Use of Outer Space, inciuding the Moon and Other
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Celestial Bodics, and the provisions of the Convention on International Liability for Dam-
age Caused by Space Objects,® cach State which launches or procures the launching of
a space object and cach State from whose territory or [acility a space object is launched
shall be internationally liable for damage caused by such space objects or their compo-
nent parts. This fully applies to the case of such a space object carrying a nuclear power
source on board. Whenever two or more States jointly launch such a space object, they
shall be jointly and severally liable for any damage caused, in accordance with article V
of the above-mentioned Convention,

2. The compensation that such States shall be liable to pay under the aforesaid Con-
vention for damage shall be determined in accordance with international law and the prin-
ciples of justice and equity, in order to provide such reparation in respect of the damage
as will restore the person, natural or juridical, State or international organization on whose
behalf a claim is presented to the condition which would have existed if the dumage had
not occurred.

3. For the purposes of this principle, compensation shall include reimbursement of
the duly substantiated expenses for scarch, recovery and clean-up operations, including
expenses for assistance reccived from third partics.

Principle 10. Settlement of disputes
Any dispute resulting from the application of these Principles shall be resolved
through negotiations or other established procedures for the peaceful scttlement of dis-
putes, in accordance with the Charter of the United Nations.

Principle 11.  Review and revision

These Principles shall be reopened for revision by the Committee on the Peaceful
Uscs of Outer Space no later than two years after their adoption.

(¢) Question of Antarctica

By its resolution 47/57 of 9 December 1992,%% adopted on the recommen-
dation of the First Committce,* the General Assembly took note of the reports
of the Secretary-General™ on the report of the Sixteenth Antarctic Treaty Con-
sultation Meeting and on the participation of the apartheid minority regime of
South Africa in meetings of thc Antarctic Treaty Consultative Partics; wel-
comed the rcport of the Secretary-General on the statc of the environment in
Antarctica;™ expressed its regret — while noting the cooperation of some United
Nations specialized agencies and programmes at the Sixtcenth Antarctic Treaty
Consultative Mccting — that, despite the numerous resolutions adopted by the
General Assembly, the Sceretary-General or his representative had not been in-
vited to the mectings of the Antarctic Treaty Consultative Parties, and urged once
again the Consultative Parties to invite the Secrctary-General or his represcen-
tative to their future meetings; called upon the Consultative Parties to prevent
South Africa from participating fully in their meetings pending the attainment
of a non-racial democratic government in that country; welcomed the commit-
ment made by the Antarctic Treaty Consultative Parties under chapter 17 of
Agenda 21, adopted by the United Nations Confercnce on Environment and De-
velopment,* as provided for in article II] of the Antarctic Treaty,”” to continue:
(a) to ensure that data and information resulting from scientific research activi-
ties conducted in Antarctica were freely available to the international commu-
nity; (b) to enhance access of the international scientific community and spe-
cialized agencies of the United Nations to such data and information, including
the encouragement of periodic seminars and symposia; urged the Antarctic
Treaty Consultative Parties to establish monitoring and implementation mecha-
nisms to ensure compliance with the provisions of the 1991 Madrid Protocol on
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Environmental Protection;™ reiterated its call, in welcoming the ban on pros-
pecting and mining in and around Antarctica for the next fifty years by Antarc-
tic Treaty Consultative Partics in accordance with the Madrid Protocol, for the
ban to bc made permanent; also reiterated its call that any move at drawing up
an international convention to cstablish a nature reserve or world park in Ant-
arctica and its dependent and associated ecosystems must be negotiated with the
full participation of thc intcrnational community; and urged the international
community to ensure that all activitics in Antarctica were carried out exclu-
sively for the purpose of peaceful scientific investigation and that all such ac-
tivitics would ensurc thc maintcnance of international peacc and sccurity and
the protection of the Antarctic environment and were for the benefit of all
mankind.

3. ENVIRONMENTAL, ECONOMIC, SOCIAL,
HUMANITARIAN AND CULTURAL QUESTIONS

(4) Environmental questions

Third special session of the Governing Council of the United Nations
Environment Programme™’

The third special session of the Governing Council of the United Nations
Environment Programme was held at UNEP headquarters, Nairobi, from 3 10 5
February 1992.

By its dccision $S.111/2,”™ the Governing Council noted with appreciation
the consolidated report of the Secretary-Genceral on the implementation of Gen-
eral Asscmbly resolution 44/227 of 22 December 1989 on further substantive
follow-up of Assembly resolutions 42/186 and 42/187 of 11 December 1987,
in which the Assembly, respectively, adopted the Environmental Perspective to
the Year 2000 and Beyond and welcomed the report of the World Commission
on Environment and Development,”” the above-mentioned consolidated report
being based on information received from thirty-eight Governments and twenty-
nine organizations and bodies of the United Nations system; and welcomed the
positive development in international cooperation on global environmental is-
sucs since the adoption by the General Assembly in 1987 of resolutions 42/186
and 42/187, through, inter alia, the adoption of the London Amendment of the
Montreal Protocol on Substances that Deplete the Ozone Layer,” the adoption
of the Basel Convention on the Control of Transboundary Movements of Haz-
ardous Wastes and Their Disposal,”® the negotiations for global trcaties on cli-
mate change and biodiversity, the numerous regional initiatives, as well as the
preparations for the United Nations Conference on Environment and Develop-
ment. Furthermore, by its decision SS.111/3, the Governing Council took note
with appreciation of the analytical report of the Executive Director entitied “The
state of the cnvironment (1972-1992): saving our planet — Challenges and
hopes™;”* expressed its deep concern at the evidence adduced in the report and
elsewhere of the continued deterioration of the state of the environment in many
areas; and requested the Executive Director to bring his analytical report on the
state of the environment (1972-1992) and the decision to the attention of the
United Nations Conference on Environment and Development, through its
Secretary-General and the Preparatory Committee for the Conference at its fourth
session.
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Fourth Session of the Preparatory Committee for the United Nations
Conference on Environment and Development™

The Preparatory Committee for the United Nations Conference on Envi-
ronment and Development held its fourth scssion at United Nations Headquar-
ters from 2 March to 3 April 1992

Decisions adopted by the Committee included decisions related to legal
matters. In particular, by its decisions, two working groups, established by the
Preparatory Committce at its organizational session, and the third working group,
established by the Preparatory Committee at its second session, met in conjunc-
tion with the session of the Preparatory Committec; their reports are contained
in anncxes 11, 11l and 1V to the Committee’s rcport.

Working Group I considered the question of the survey of existing agree-
ments and instruments and its follow-up, principles on general rights and obli-
gations, and other legal, institutional and rclatcd matters, as well-as legal and
institutional aspects of cross-scctoral issues, including those referred to Work-
ing Group It by Working Group I and Working Group i1 and the Plenary of the
Preparatory Committec.

By its decision 4/4, the Committce approved, subject to further consider-
ation of the bracketed parts, draft chapters of Agenda 21 submitted by the Chair-
man of Working Group Il which included the texts on international institu-
tional arrangements”” and on lcgal instruments and mechanisms;™ by its
decision 4/7, the Preparatory Committce decided to transmit to UNCED for fur-
ther considcration the non-legally binding authoritative statement of principles
for a global conscnsus on the management, conservation and sustainable devel-
opment of all types of forests;” and by its decision 4/10, the Preparatory Com-
mittee decided to transmit to UNCED for further consideration the proposal of
the Chairman of the Prcparatory Committee on the Rio Dcclaration on Envi-
ronment and Development.'™

United Nations Conference on Environment and Development

The United Nations Conference on Environment and Development was held
at Rio de Janciro, Brazil, from 3 to 14 June 1992, in conformity with Gencral
Asscmbly resolution 45/211 of 21 December 1990 and decision 46/468 of 13
April 1992,

Pre-Conference consultations open to all States invited to participate in the
Conference were held at Rio de Janciro on 1 and 2 June 1992 to consider a num-
ber of procedural and organizational matters. The report on the consultations*"'
was submitted to the Conference and the recommendations contained in it were
accepted as the basis for the organization of the Conference’s work.

After the general debate, the Conference considered the report of its Main
Committee.'"

The Summit segment of the Conference was held on 12 and 13 June 1992.
One hundred and two heads of State or Government or their personal represen-
tatives made statements.""

On 14 June 1992, by its resolution 1, entitled “Adoption of texts on en-
vironment and development”, the Conference noted that the United Nations
Framework Convention on Climate Change '™ and the Convention on Biologi-

cal Diversity'*® had been opened for signature at UNCED and had been signed
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at Rio de Janeiro by 154 States and one regional economic integration organ-
ization and 156 States and one regional economic intcgration organization re-
spectively, and adopted the Rio Declaration on Environment and Development,
Agenda 21 and the Non-legally Binding Authoritative Statement of Principles
for a Global Consensus on the Management, Conservation and Sustainable De-
velopment of All Types of Forests, which were annexed to the resolution.'”® On
the same datc, the Conference also adopted resolutions 2 and 3.

ANNEX 1
Rio Declaration on Environment and Development
The United Nations Conference on Environment and Development,
Having met at Rio de Janciro from 3 to 14 June 1992,

Reaffirming the Declaration of the United Nations Conference on the Human Envi-
ronment, adopted at Stockholm on 16 June 1972,"" and sceking to build upon it.

With the goal of cstablishing a new and equitable global partnership through the cre-
ation of new levels of cooperation among States, key sectors of societics and people,

Working towards international agreements which respect the interests of all and pro-
tect the integrity of the global environmental and developmental system,

Recognizing the integral and intcrdependent nature of the Earth, our home,
Proclaims that:
Principle 1
Human beings are at the centre of concerns for sustainable development. They are
entitled to a healthy and productive life in harmony with nature.
Principle 2
States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to their
own environmental and developmental policies, and the responsibility to ensure that ac-
tivities within their jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction.
Principle 3

The right to development must be fulfilled so as to equitably meet developmental
and environmental needs of present and future generations.

Principle 4
In order to achieve sustainable development, environmental protection shall consti-
tute an integral part of the development process and cannot be considered in isolation from
it.
Principle 5
All States and all people shall cooperate in the essential task of eradicating poverty
as an indispensable requirement for sustainable development, in order to decrease the dis-

parities in standards of living and better meet the needs of the majority of the people of
the world.

Principle 6

The special situation and needs of developing countries, particularly the least devel-
oped and those most environmentally vulncrable, shall be given special priority. Interna-
tional actions in the field of environment and development should also address the inter-
ests and needs of all countries.
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Principle 7

States shall cooperate in a spirit of global partnership to conserve, protect and re-
store the health and integrity of the Earth’s ccosystem. In view of the different contribu-
tions to global environmental degradation, States have common but differentiated respon-
sibilities. The developed countries acknowledge the responsibility that they bear in the
international pursuit of sustainable development in view of the pressures their socicties
place on the global environment and of the technotogies and financial resources they com-
mand.

Principle 8
To achieve sustainable development and a higher quality of life for all people, States
should reduce and eliminate unsustainable patterns of production and consumption and
promotc appropriate demographic policics.
Principle 9
States should cooperate to strengthen endogenous capacity-building for sustainable
development by improving scientific understanding through exchanges of scientific and
technological knowledge, and by enhancing the development, adaptation, diffusion and
transfer of technologies, including new and innovative technologies.
Principle 10
Environmental issues are best handled with the participation of all concerned citi-
zens, at the relevant level. At the national level, each individual shall have appropriate
access to information concerning the environment that is held by public authorities, in-
cluding information on hazardous materials and activitics in their communities, and the
opportunity to participate in decision-making processes. States shall facilitate and encour-
age public awareness and panticipation by making information widely available. Effective
access to judicial and administrative proceedings, including redress and remedy, shall be
provided.
Principle 11
States shall enact effective environmental legislation. Environmental standards, man-
agement objectives and priorities should reflect the environmental and developmentat con-
text to which they apply. Standards applied by some countries may be inappropriate and
of unwarranted economic and social cost to other countries, in particular developing coun-
tries.
Principle 12
States should cooperate to promote a supportive and open intcrnational economic sys-
tem that would lead to economic growth and sustainable development in all countries, to
better address the problems of environmental degradation. Trade policy measures for en-
vironmental purposes should not constitute a means of arbitrary or unjustifiable discrimi-
nation or a disguised restriction on international trade. Unilateral actions to deal with en-
vironmental challenges outside the jurisdiction of the importing country should be avoided.
Environmental measures addressing transboundary or global environmental problems
should, as far as possible, be based on an international consensus,
Principle 13
States shall develop national law regarding liability and compensation for the vic-
tims of pollution and other environmental damage. States shali also cooperate in an ex-
peditious and more determined manner to develop further international law regarding li-
ability and compensation for adverse effects of environmental damage caused by activities
within their jurisdiction or control to areas beyond their jurisdiction.
Principle 14
States should effectively cooperate to discourage or prevent the relocation and trans-

fer to other States of any activities and substances that cause severe environmental deg-
radation or are found to be harmful to human health.
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Principle 15
In order to protect the environment, the precautionary approach shall be widely ap-
plicd by States according to their capabilitics. Where there are threats of scrious or irre-
versible damage, lack of full scientific certainty shall not be used as a reason for post-
poning cost-effective measures to prevent environmental degradation.

Principle 16

National authorities should cndeavour to promote the internalization of cavironmen-
tal costs and the use of ecconomic instruments, taking into account the approach that the
polluter should, in principle, bear the cost of poltution, with due regard to the public in-
terest and without distorting international trade and investment,

Principle 17
Environmental impact assessment, as a national instrument, shall be undertaken for
proposed activities that arc likely to have a significant adverse impact on the environment
and are subject to a decision of a competent national authority.
Principle 18
States shall immediately notify other Stites of any natural disasters or other emer-
gencies that are likely to produce sudden harmful eflects on the environment of those
States. Every cffort shall be made by the international community to help States so af-
flicted.
Principle 19
States shall provide prior and timely notification and relevant information to poten-
tially affected States on activities that may have a significant adverse transboundary en-
vironmental effect and shall consult with those States at an early stage and in good faith,
Principle 20
Women have a vital role in environmental management and development. Their full
panrticipation is thercfore essential to achicve sustainable development.
' Principle 21
The creativity, ideals and courage of the youth of the world should be mobilized to
forge a global partnership in order to achieve sustainable development and ensure a bet-
ter future for all.
Principle 22

Indigenous people and their communities and other local communities have a vital
role in environmental management and development because of their knowledge and tra-
ditional practices. States should recognize and duly support their identity, culture and in-
terests and enable their effective participation in the achievement of sustainable develop-
ment.

Principle 23

The environment and natural resources of people under oppression, domination and
occupation shall be protected.

Principle 24

Warfare is inherently destructive of sustainable development. States shall therefore
respect international law providing protection for the cnvironment in times of armed con-
flict and cooperate in its further development, as necessary.

Principle 25

Peace, development and environmental protection are interdependent and indivis-
ible.
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Principle 26
States shall resolve all their environmental disputes peaccfully and by appropriate
mcans in accordance with the Charter of the United Nations.

Principle 27
States and people shall cooperate in good faith and in a spirit of partnership in the
fultilment of the principles cmbodicd in this Declaration and in the further development
of international law in the ficld of sustainable development.

ANNEX Il
Agenda 21

Chapter 38
INTERNATIONAL. INSTITUTIONAL ARRANGEMENTS
BASIS FOR ACTION

38.1. The mandate of the United Nations Conference on Environment and Devel-
opment emanates from General Assembly resolution 44/228, in which the Assembly, in-
ter alia, allirmed that the Conference should claborate strategies and measures to halt and
reverse the effects of environmental degradation in the context of increased national and
international cfforts to promote sustainable and environmentally sound development in il
countries and that the promotion of economic growth in developing countrics is essential
to address problems of environmental degradation. The intergovernmental follow-up to
the Conference process shall be within the framework of the United Nations system, with
the General Assembly being the supreme policy-making forum that would provide over-
all guidance to Governments, the United Nations system and relevant treaty bodies. At
the same time, Governments, as well as regional cconomic and technical cooperation
organizations, have a responsibility to play an important role in the follow-up to the Con-
ference. Their commitments and actions should be adequately supported by the United
Nations system and multilateral financial institutions. Thus, national and international ef-
forts would mutually benefit from one another.

38.2. In fulfilling the mandate of the Conference, there is a need for institutional
arrangements within the United Nations system in conformity with, and providing input
into, the restructuring and revitalization of the United Nations in the economic, social and
related fields, and the overall reform of the United Nations, including ongoing changes in
the Sccretariat. In the spirit of reform and revitalization of the United Nations system,
implementation of Agenda 21 and other conclusions of the Confercnce shall be bused on
an action- and result-oriented approach and consistent with the principles of universality,
democracy, transparency, cost-effectiveness and accountability.

38.3. The United Nations system, with its multiscctoral capacity and the extensive
experience of a number of specialized agencies in various spheres of international coop-
eration in the field of environment and development, is uniquely positioned to assist Gov-
ernments to establish more effective patterns of ecconomic and social development with a
view to achieving the objectives of Agenda 21 and sustainable development.

38.4. All agencies of the United Nations system have a key role to play in the imple-
mentation of Agenda 21 within their respective competence. To ensure proper coordina-
tion and avoid duplication in the implementation of Agenda 21, there should be an effec-
tive division of labour between various parts of the United Nations system based on their
terms of reference and comparative advantages. Member States, through relevant govern-
ing bodies, are in a position to ensure that these tasks are carried out properly. In order to
facilitate evaluation of agencies’ performance and promote knowledge of their activities,
all bodies of the United Nations system should be required to elaborate and publish re-
ports of their activities concerning the implementation of Agenda 21 on a regular basis.
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Scrious and continuous reviews of their policies, programmes, budgets and activities will
also be required.

38.5. The continued active and effective participation of non-governmental organ-
izations, the scicntific community and the private scctor, as well as local groups and com-
munitics, are important in the implementation of Agenda 21.

38.6. The institutional structure envisaged below will be based on agreement on -
financial resources and mechanisms, technology transfer, the Rio Declaration and Agenda
21. In addition, there has to be an effective link between substantive action and financial
support, and this requires close and effective cooperation and exchange of information
between the United Nations system and the multilateral financial institutions for the
follow-up of Agenda 21 within the institutional arrangement.

OBJECTIVES

38.7. The overall objective is the integration of environment and devetopment is-
sues at national, subregional, regional and international levels, including in the United Na-
tions system institutional arrangements.

38.8. Specific objectives shall be:

(4) To ensurc and review the implementation of Agenda 21 so as to achicve sus-
tainable development in all countrics;

(h) To enhance the role and functioning of the United Nations system in the ficld
of environment and development. All relevant agencics, organizations and programmes
ol the United Nations system should adopt concrete programmes for the implementation
of Agenda 21 and also provide policy guidance for United Nations activities or advice to
Governments, upon request, within their areas of competence;

(¢) To strengthen cooperation and coordination on environment and development
in the United Nations system; '

(d) To encourage intcraction and cooperation between the United Nations system
and other intergovernmental and ron-governmental subregional, regional and global in-
stitutions and non-governmental organizations in the ficld of environment and develop-
ment;

(¢) To strengthen institutional capabilities and arrangements required for the effec-
tive implementation, follow-up and revicw of Agenda 21;

(/) To assist in the strengthening and coordination of national, subregional and re-
gional capacities and actions in the arcas of environment and development;

() To establish etfective cooperation and exchange of information between United
Nations organs, organizations, programmes and the multilateral financial bodies, within
the institutional arrangements for the follow-up of Agenda 21;

(h) To respond to continuing and emerging issues relating to environment and de-
velopment;

(i) To ensure that any new institutional arrangements would support revitalization,
clear division of responsibilities and the avoidance of duplication in the United Nations
system and depend to the maximum extent possible upon existing resources.

INSTITUTIONAL STRUCTURE

A. General Assembly
38.9. The General Assembly, as the highest intergovernmental mechanism, is the
principal policy-making and appraisal organ on matters relating to the follow-up of the
Conference. The Assembly would organize a regular review of the implementation of
Agenda 21. In fulfilling this task, the Assembly could consider the timing, format and or-
ganizational aspects of such a review. In particular, the Assembly could consider holding
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a special session not later than 1997 for the overall review and appraisal of Agenda 21,
with adequate preparations at a high level.

B. Economic and Social Council

38.10. The Economic and Social Council, in the context of its role under the Char-
ter vis-a-vis the General Assembly and the ongoing restructuring and revitalization of the
United Nations in the economic, social and related ficlds, would assist the General As-
sembly by oversecing system-wide coordination in the implementation of Agenda 21 and
making recommendations in this regard. In addition, the Council would undertake the task
of dirccting system-wide coordination and integration of environmental and developmen-
tal aspects of United Nations policies and programmes and would make appropriate rec-
ommendations to the General Assembly, specialized agencies concerned and Member
States. Appropriate steps should be taken to obtain regular reports from specialized agen-
cics on their plans and programmes related to the implementation of Agenda 21, pursuant
to Article 64 of the Charter of the United Nations. The Economic and Social Council
should organize a periodic review of the work of the Commission on Sustainable Devel-
opment envisaged in paragraph 38.11, as well as of system-wide activities to integrate
environment and development, making full use of its high-level and coordination seg-
ments.

C. Commission on Sustainable Development

38.11 In order to ensure the effective follow-up of the Conference, as well as to
enhance international cooperation and rationalize the intergovernmental decision-making
capacity for the integration of environment and development issucs and to examine the
progress in the implementation of Agenda 21 at the national, regional and international
levels, a high-tevel Commission on Sustainable Development should be established in ac-
cordance with Article 68 of the Charter of the United Nations. This Commission would
report to the Economic and Social Council in the context of the Council’s role under the
Charter vis-a-vis the General Assembly. It would consist of representatives of States clected
as members with due regard to equitable geographical distribution. Representatives of non-
member States of the Commission would have obscrver status. The Commission should
provide for the active involvement of organs, programmes and organizations of the United
Nations system, international financial institutions and other relevant intergovernmental
organizations, and encourage the participation of non-governmental organizations, includ-
ing industry and the business and scientific communities. The first meeting of the Com-
mission should be convened no later than 1993. The Commission should be supported by
the sccretariat envisaged in paragraph 38.19. Meanwhile the Sccretary-General of the
United Nations is requested to ensure adequate interim administrative secretariat arrange-
ments.

38.12. The General Assembly, at its forty-seventh session, should determine spe-
cific organizational modalitics for the work of this Commission, such as its membership,
its relationship with other intergovernmental United Nations bodies dealing with matters
related to environment and development, and the frequency, duration and venue of its meet-
ings. These modalities should take into account the ongoing process of revitalization and
restructuring of the work of the United Nations in the economic, social and related fields,
in particular measures recommended by the General Assembly in resolutions 45/264 of
13 May 1991 and 46/235 of 13 April 1992 and other relevant Assembly resolutions. In
this respect, the Secretary-General of the United Nations, with the assistance of the
Secretary-General of the United Nations Conference on Environment and Development,
is requested to prepare for the Assembly a report with appropriate recommendations and
proposals.

38.13. The Commission on Sustainable Development should have the following
functions:

(¢) To monitor progress in the implementation of Agenda 21 and activities related
to the integration of environmental and developmental goals throughout the United Na-
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tions system through analysis and evaluation of reports from all relevant organs, organ-
izations, programmcs and institutions of thc United Nations system dcaling with various
issues of environment and development, including those related to finance;

(b) To consider information provided by Governments, including, for example, in-
formation in the form of periodic communications or national reports regarding the ac-
tivitics they undertake to implement Agenda 21, the problems they face, such as problems
related to financial resources and technology transfer, and other environment and devel-
opment issucs they find relevant;

(¢) To review the progress in the implementation of the commitments contained in
Agenda 21, including those related to provision of financial resources and transfer of tech-
nology;

(d) Toreccive and analyse relevant input from competent non-governmental organ-
izations, including the scientific and private scctors, in the context of the overall imple-
mentation of Agenda 21;

(¢) To enhance the dialogue, within the framework of the United Nations, with non-
governmental organizations and the independent sector, as well as other entities outside
the United Nations system;

(N To consider, where appropriate, information regarding the progress made in the
implementation of environmental conventions, which could be made avaitable by the rel-
evant Conferences of Parties;

(g) To provide appropriate recommendations to the General Assembly through the
Economic and Social Council on the basis of an integrated consideration of the reports
and issues related to the implementation of Agenda 21;

(h) To consider, at an appropriate time, the results of the review to be conducted
expeditiously by the Sccretary-General of all recommendations of the Confercnce for
- capacity-building programmes, information networks, task forces and other mechanisms
to support the integration of environment and development at regional and subregional
levels.

38.14. Within the intergovernmental framework, consideration should be given to
allowing non-governmental organizations, including those related to major groups, par-
ticularly women’s groups, committed to the implementation of Agenda 21 to have rel-
evant information available to them, including information, reports and other data pro-
duced within the United Nations system.

D. The Secretary-General
38.15. Strong and effective lcadership on the part of the Secretary-General is cru-
cial, since he/she would be the focal point of the institutional arrangements within the
United Nations system for the successful follow-up to the Conference and for the imple-
mentation of Agenda 21.

E. High-level inter-agency coordination mechanism
38.16. Agenda 21, as the basis for action by the international community to inte-
grate environment and devclopment, should provide the principal framework for coordi-
nation of relevant activitics within the United Nations system. To ensurc effective moni-
toring, coordination and supervision of the involvement of the United Nations system in
the follow-up to the Conference, there is a need for a coordination mechanism under the
direct leadership of the Secretary-General.

38.17. This task should be given to the Administrdative Committee on Coordination
(ACC), headed by the Secretary-General. ACC would thus provide a vital link and inter-
face between the multilateral financial institutions and other United Nations bodies at the
highest administrative level. The Secretary-General should continue to revitalize the func-
tioning of the Committce. All heads of agencies and institutions of the United Nations
system shall be expected to cooperate with the Secretary-General fully in order to make
ACC work effectively in fulfilling its crucial role and ensure successful implementation
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of Agenda 21. ACC should consider establishing a special task force, subcommittee or
sustainable development board, taking into account the experience of the Designated Of-
ficials for Environmental Matters (DOEM) and the Committee of International Develop-
ment Institutions on Environment (CIDIE), as well as the respective roles of UNEP and
UNDP. 115 report should be submitted to the relevant intergovernmental bodies.

F. High-level advisory body
38.18. Intergovernmental bodics, the Secretary-General and the United Nations sys-
tem as a whole may also benefit from the expertise of a high-level advisory board con-
sisting of eminent persons knowledgeable about environment and development, includ-
ing rclevant scicnees, appointed by the Secretary-General in their personal capacity. In
this regard, the Secretary-General should make appropriate recommendations to the Gen-
cral Assembly at its forty-seventh session,

G. Secretariat support structure

38.19. A highly qualificd and competent scerctariat support structure within the
United Nations Sccretariat, drawing, inter alia, on the expertise gained in the Conference
preparatory process is essential for the follow-up to the Conference and the implemen-
tation of Agenda 21. This secretariat support structure should provide support to the work
of both intcrgovernmental and inter-agency coordination mechanisms, Concrete orgini-
zational decisions fall within the competence of the Secretary-General as the chief ad-
ministrative officer of the Organization, who is requested to report on the provisions to
be made, covering stafling implications, as soon as practicable, taking into account gen-
der balance as defined in Article 8 of the Charter of the United Nations and the need for
the best use of existing resources in the context of the current and ongoing restructuring
of the United Nations Secretariat.

H. Organs, programmes and organizations of the United Nations system

38.20. In the follow-up to the Conference, in particular the implementation of
Agenda 21, all relevaat organs, programmes and organizations of the United Nations sys-
tem will have an important role within their respective areas of expertise and mandates in
supporting and supplementing national efforts. Coordination and mutual complementar-
ity of thcir efforts to promote integration of environment and development can be en-
hanced by encouraging countries to maintain consistent positions in the various govern-
ing bodies.

1. United Nations Envir ent Progr 3

38.21. In the follow-up to the Confercnce, there will be a need for an enhanced
and strengthened role for UNEP and its Governing Council. The Governing Council
should, within its mandate, continue to play its role with regard to policy guidance and
coordination in the ficld of the environment, taking into account the development per-
spective.

38.22. Priority areas on which UNEP should concentrate include the following:

(4) Strengthening its catalytic role in stimulating and promoting environmental ac-
tivities and considerations throughout the United Nations system;

(h) Promoting international cooperation in the field of environment and recom-
mending, as appropriate, policies to this end;

(¢) Developing and promoting the use of such techniques as natural resource ac-
counting and environmental economics;

(&) Environmental monitoring and assessment, both through improved participa-
tion by the United Nations system agencies in the Earthwatch programme and expanded
relations with private scientific and non-governmental research institutes; strengthening
and making operational its early-warning function;

(¢) Coordination and promotion of relevant scientific research with a view to pro-
viding a consolidated basis for decision-making;
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() Disscmination of environmental information and data to Governments and to
organs, programmes and organizations of the United Nations system;

(g) Raising general awareness and action in the area of environmental protection
through collaboration with the general public, non-governmental entitics and intergov-
ernmental institutions;

(h) Further development of international environmental law, in particular conven-
tions and guidclines, promotion of its implementation, and coordinating functions arising
from an increasing number of intcrnational legal agreements, inter alia, the functioning
of the sceretariats of the Conventions, taking into account the need for the most clficient
use ol resources, including possible co-location of secretariats established in the future;

({) Further development and promotion of the widest possible use of environmen-
tal impact assessments, including activities carried out under the auspices of specialized
agencics of the United Nations system, and in connection with every significant eco-
nomic development project or activity;

(/) Facilitation of information exchange on environmentally sound technologics, in-
cluding legal aspects, and provision of training;

(k) Promotion of subregional and regional cooperation and support to relevant ini-
tiatives and programmes for cavironmental protection, including playing a major contrib-
uting and coordinating role in the regional mechanisms in the field of cavironment iden-
tified for the follow-up to the Conference;

(D) Provision of technical, legal and institutional advice to Governments, upon re-
quest, in establishing and enhancing their national legal and institutional frameworks, in
particular, in cooperation with UNDP capacity-building efforts;

(m) Support to Governments, upon request, and development agencics and organs
in the integration of environmental aspects into their development policies and pro-
grammes, in particular through provision of environmental, technical and policy advice
during programme formulation and implementation;

(n) Funther developing assessment and assistance in cases of environmental emer-
gencies.

38.23. In order to perform all of these functions, while retaining its role as the prin-
cipal body within the Unitcd Nations system in the field of environment and taking into
account the development aspects of environmental questions, UNEP would require access
to greater expertise and provision of adequate financial resources and it would require
closer cooperation and collaboration with development organs and other relevant organs
of the United Nations system. Furthermore, the regional offices of UNEP should be
strengthened without weakening its headquarters in Nairobi, and UNEP should take steps
to reinforce and intensify its liaison and interaction with UNDP and the World Bank.

2. United Nations Development Programme

38.24. UNDP, like UNEP, also has a crucial role in the follow-up to the United Na-
tions Conference on Environment and Development. Through its network of field offices
it would foster the United Nations system’s collective thrust in support of the implemen-
tation of Agenda 21, at the country, regional, interregional and global levels, drawing on
the expertise of the specialized agencies and other United Nations organizations and bod-
ies involved in operational activities. The role of the resident representative/resident co-
ordinator of UNDP nceds to be strengthened in order to coordinate the field-level activi-
ties of the United Nations operational activitics.

38.25. Its role should include the following:

(2) Acting as the lead agency in organizing United Nations system efforts towards
capacity-building at the local, national and regional levels;

(h) Mobilizing donor resources on behalf of Governments for capacity-building in

recipient countries and, where appropriate, through the use of the UNDP donor round-
table mechanisms;
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(¢) Strengthening its own programmes in support of follow-up to the Confercnce
without prejudice to the fifth programming cycle;

(d) Assisting recipient countries, upon request, in the establishment and strength-
ening of national coordination mechanisms and networks related to activities for the
follow-up to the Conlcrence;

(¢) Assisting rccipient countries, upon request, in coordinating the mobilization of
domestic financial resources;

(/) Promoting and strengthening the role and involvement of women, youth and
other major groups in recipicnt countrics in the implementation of Agenda 21,

3. United Nations Conference on Trade and Development

38.26. UNCTAD should play an imponant role in the implcmentation of Agenda
21 as extended at its cighth session, taking into account the importance of the interrela-
tionships between development, international trade and the environment and in accor-
dance with its mandate in the arca of sustainable development.

4. United Nations Sudano-Sahelian Office

38.27. The role of the United Nations Sudano-Sahelian Office (UNSQ), with added
resources that may become available, operating under the umbrella of UNDP and with the
support of UNEP, should be strengthened so that it can assume an appropriatc major ad-
visory role and participate cffectively in the implementation of Agenda 21 provisions re-
lated to combating drought and descrtification and to land resource management. In this
context, the experience gained could be used by all other countries affected by drought
and descrtification, in particular those in Africa, with special attention to countrics most
affected or classified as least developed countries.

5. Specialized agencies of the United Nations system and related organizations and
other relevant intergovernmental organizations

38.28. Al specialized agencies of the United Nations system, related organizations
and other relevant intergovernmental organizations within their respective fields of com-
petence have an important role to play in the implementation of relcvant parts of Agenda
21 and other decisions of the Conference. Their governing bodies may consider ways of
strengthening and adjusting activitics and programmes in line with Agenda 21, in par-
ticular, regarding projects for promoting sustainable development. Furthermore, they may
consider establishing special arrangements with donors and financial institutions for project
implementation that may require additional resources.

1. Regional and subregional cooperation and implementation

38.29. Regional and subregional cooperation will be an important part of the out-
come of the Conference. The regional commissions, regional development banks and re-
gional economic and technical cooperation organizations, within their respective agreed
mandates, can contribute to this process by:

(¢) Promoting regional and subregional capacity-building;

(b) Promoting the integration of environmental concerns in regional and subre-
gional devclopment policies;

(¢) Promoting regional and subregional cooperation, where appropriate, regarding
transboundary issues related to sustainable development.

38.30. The regional commissions, as appropriate, should play a leading role in co-
ordinating regional and subregional activities by sectoral and other United Nations bod-
ies and shall assist countrics in achieving sustainable development. The commissions and
regional programmes within the United Nations system, as well as other regional organ-
izations, should review the need for modification of ongoing activities, as appropriate, in
light of Agenda 21.

38.31. There must be active cooperation and collaboration among the regional com-
missions and other relevant organizations, regional development banks, non-governmental
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organizations and other institutions at the regional level. UNEP and UNDP, together with
the regional commissions, would have a crucial role to play, especially in providing the
necessary assistance, with particular emphasis on building and strengthening the national
capacity of Member States.

38.32. There is a nced for closer cooperation between UNEP and UNDP, together
with other relcvant institutions, in the implementation ol projects to halt environmental
degradation or its impact and to support training programmes in environmental planning
and management for sustainable development at the regional level,

38.33. Rcgional intergovernmental technical and economic organizations have an
important role to play in helping Governments to take coordinated action in solving en-
vironment issues of regional significance.

38.34.  Regional and subregional organizations should play a major role in the imple-
mentation of the provisions of Agenda 21 related to combating drought and desertifica-
tion. UNEP, UNDP and UNSO should assist and cooperate with those relevant organiza-
tions, )

38.35. Cooperation between regional and subregional organizations and relevant
organizations of the United Nations system should be encouraged, where appropriate, in
other scctoral areas.

1. National implementation

38.36. States have an important role to play in the follow-up of the Conference and
the implementation of Agenda 21. National Ievel efforts should be undertaken by all coun-
tries in an integrated manner so that both environment and development concermns cun be
dealt with in a cohcrent manner.

38.37. Policy decisions and activities at the national level, tailored to support and
implement Agenda 21, should be supported by the United Nations system upon request.

38.38. Furthermore, States could consider the preparation of national reports. In this
context, the organs of the United Nations system should, upon request, assist countrics,
in particular developing countries. Countrics could also consider the preparation of na-
tional action plans for the implementation of Agenda 21.

38.39. Existing assistance consortia, consultative groups and round tables should
make greater cfforts to integrate cnvironmental considerations and related development
objectives into their development assistance strategics and should consider reorienting and
appropriately adjusting their memberships and operations to facilitate this process and bet-
ter support national efforts to integrate environment and development.

38.40. States may wish to consider setting up a national coordination structure re-
sponsible for the follow-up of Agenda 21. Within this structure, which would benefit from
the expertise of non-governmental organizations, submissions and other relevant infor-
mation could be made to the United Nations.

K. Cooperation between United Nations bodies and
international financial organizations

38.41. The success of the follow-up to the Conference is dependent upon an effec-
tive link between substantive action and financial support, and this requires close and ef-
fective cooperation between United Nations bodies and the multilateral financial organi-
zations. The Secretary-General and heads of United Nations programmes, organizations
and the multilateral financial organizations have a special responsibility in forging such
cooperation, not only through the United Nations high-leve! coordination mechanism (Ad-
ministrative Committee on Coordination) but also at regional and national levels. In par-
ticular, representatives of multilateral financial institutions and mechanisms, as well as
IFAD, should actively be associated with deliberations of the intergovernmental structure
responsible for the follow-up to Agenda 21.

L. Non-governmental organizations
38.42. Non-governmental organizations and major groups are important partners in
the implementation of Agenda 21. Relevant non-governmental organizations, including
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the scientific community, the private sector and women’s groups, should be given oppor-
tunitics to make their contributions and establish appropriate relationships with the United
Nations system. Support should be provided for developing countries’ non-governmental
organizations and their self-organized networks.

38.43. The United Nations system, including intcrnational finance and develop-
ment agencics, and all intergovernmental organizations and forums should, in consulta-
tion with non-governmental organizations, take measures to:

(¢) Design open and cffective means to achieve the participation of non-
governmental organizations, including thosc related to major groups, in the process es-
tablished to review and evaluate the implementation of Agenda 21 at all levels and pro-
motc their contribution to it;

(h) Tuake into account the findings of review systems and evaluation processes of
non-governmental organizations in relevant reports of the Secretary-General 1o the Gen-
eral Assembly and all pertinent United Nations agencics and intergovernmental organi-
zations and forums concerning implementation of Agenda 21 in accordance with the re-
view process.

38.44. Procedures should be established for an expanded role for non-governmental
organizations, including those related to major groups, with accreditation based on the
procedures used for the Conference. Such organizations should have access to reports and
other information produced by the United Nations system. The General Assembly, at an
early stage, should examine ways of enhancing the involvement of non-governmental
organizations within the United Nations system in relation to the follow-up process of the
Conference.

38.45. The Confercnce takes note of other institutional initiatives for the imple-
mentation of Agenda 21, such as the proposal to establish a non-governmental Earth Coun-
cil and the proposal to appoint a guardian for future generations, as well as other initia-
tives taken by local governments and business sectors.

Chapter 39
INTERNATIONAL LEGAL INSTRUMENTS AND MECHANISMS
BASIS FOR ACTION

39.1. The recognition that the following vital aspects of the universal, multilateral
and bilateral treaty-making process should be taken into account:

(a) The further development of international taw on sustainable development, giv-
ing special attention to the delicate balunce between environmental and developmental
concems;

(b)) The need to clarify and strengthen the relationship between existing interna-
tional instruments or agreements in the ficld of environment and relevant social and eco-
nomic agreements or instruments, taking into account the special needs of developing
countries;

(c) At the global level, the essential importance of the participation in and the con-
tribution of all countries, including the developing countries, to treaty making in the field
of intcrnational law on sustainable development. Many of the existing international legal
instruments and agreements in the ficld of environment have been developed without ad-
equate participation and contribution of developing countries, and thus may require re-
view in order to reflect the concerns and interests of developing countrics and to ensure
a balanced governance of such instruments and agreements;

(d) Developing countries should also be provided with technical assistance in their
attempts to enhance their national legislative capabilitics in the field of environmental law;

(¢) Future projects for the progressive development and codification of interna-
tional law on sustainable development should take into account the ongoing work of the
International Law Commission;
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(N Any negotiations for the progressive devclopment and codification of intcrna-
tional law concerning sustainable development should, in genceral, be conducted on a uni-
versal basis, taking into account special circumstances in the various regions.

ORJECTIVES

39.2. The overall objective of the review and development of international envi-
ronmental law should be to evaluate and to promote the eflicacy of that law and to pro-
mote the integration of environment and development policies through effective interna-
tional agreements or instruments taking into account both universal principles and the
particular and differentiated needs and concerns of all countries.

39.3.  Specific objectives are:

(a) To identify and address dilficultics which prevent some States, in particular de-
veloping countrics, from participating in or duly implementing intcrnational agreements
or instruments and, where appropriate, to review and revise them with the purposes of in-
tegrating environmental and developmental concerns and laying down a sound basis for
the implementation of these agreements or instruments;

(h) To set prioritics for future law-making on sustainable development at the glo-
bal, regional or subregional level, with a view to cnhancing the efficacy of international
law in this field through, in particular, the integration of environmental and developmen-
tal concerns;

(¢) To promote and support the clective participation of all countries concerned,
in particular developing countrics, in the negotiation, implementation, review and gover-
nance of international agreements or instruments, including appropriate provision of tech-
nical and financial assistance and other available mechanisms for this purpose, as well as
the use of differential obligations where appropriate;

(d) To promote, through the gradual development of universally and multilaterally
ncgotiated agreements or instruments, international standards for the protection of the cn-
vironment that take into account the different situations and capabilitics of countries. States
recognize thut environmental policies should deal with the root causes of environmental
degradation, thus preventing environmental measures from resulting in unnccessary re-
strictions to trade. Trade policy measures for environmental purposes should not consti-
tute a means of arbitrary or unjustifiable discrimination or a disguised restriction on in-
ternational trade. Unilateral actions to deal with environmental challenges outside the
jurisdiction of the importing country should be avoided. Environmental measures address-
ing international environmental problems should, as far as possible, be bused on an in-
ternational conscnsus. Domestic measures targeted to achieve certain environmental ob-
jectives may nced trade measures to render them effective. Should trade policy measures
be found necessary for the enforcement of environmental policies, certain principles and
rules should apply. Thesc could include, inter alia, the principle of non-discrimination;
the principle that the trade measure chosen should be the least trade-restrictive necessary
to achieve the objectives; an obligation to ensure transparency in the use of trade meas-
ures related to the environment and to provide adequate notification of national regula-
tions; and the need to give consideration to the special conditions and development re-
quirements of developing countries as they move towards internationally agreed
environmental objectives;

(¢) To ensure the effective, full and prompt implementation of legally binding in-
struments and to facilitate timely review and adjustment of agrcements or instruments by
the parties concerned, taking into account the special nceds and concerns of all countries,
in particular developing countries;

() To improve the effectiveness of institutions, mechanisms and procedures for the
administration of agreements and instruments;

(g) To identify and prevent actual or potential conflicts, particularly between envi-
ronmental and social/economic agreements or instruments, with a view to ensuring that
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such agreements or instruments are consistent. Where contlicts arise they should be ap-
propriately resolved;

(h) To study and consider the broadening and strengthening of the capacity of
mechanisms, inter alia, in the United Nations system, to facilitate, where appropriatc and
agreed to by the partics concerned, the identification, avoidance and scttlement of inter-
national disputes in the ficld of sustainuble development, duly taking into account exist-
ing bilateral and muliilateral agreements for the scttlement of such disputes.

ACTIVITIES

39.4. Activitics and means of implementation should be considered in the light of
the above basis for action and objectives, without prejudice to the right of every State to
put forwurd suggestions in this regard in the General Assembly. These suggestions could
be reproduced in a separate compilation on sustainable development.

A. Review, assessment and fields of action in international
law for sustainable development

39.5. While ensuring the effective participation of all countries concerned, Parties
should at periodic intervals review and asscss both the past performance and cffective-
ness of existing international agreements or instruments as well as the prioritics for fu-
ture law making on sustainable development. This may include an examination of the fea-
sibility of claborating general rights and obligations of States, as appropriate, in the field
of sustainable development, as provided by General Assembly resolution 44/228. In cer-
tain cases, attention should be given to the possibility of taking into account varying cir-
cumstances through differential obligations or gradual application. As an option for car-
rying out this task, carlier UNEP practice may be followed whereby legal experts designated
by Governments could meet at suitable intervals, to be decided later, with a broader en-
vironmental and developmental perspective.

39.6. Mcasures in accordance with international law should be considered to ad-
dress, in times of armed conflict, large-scale destruction of the cnvironment that cannot
be justified under international law. The General Asscmbly and its Sixth Committee are
the appropriate forums to deal with this subject. The specific competence and role of the
International Committee of the Red Cross should be taken into account.

39.7. In view of the vital necessity of ensuring safe and environmentally sound nu-
clear power, and in order to strengthen international cooperation in this fieid, cfforts should
be made to conclude the ongoing negotiations for a nuclear sufety convention in the frame-
work of the Internationat Atomic Encrgy Agency.

B. Implementation mechanisms

39.8. The parties to international agreements should consider procedures and mecha-
nisms to promote and review their effective, full and prompt implementation. To that ef-
fect, States could, inter alia:

(a) Establish efficient and practical reporting systems on the effective, full and
prompt implementation of international legal instruments;

(b) Consider appropriate ways in which relevant international bodies, such as UNEP,
might contribute towards the further development of such mechanisms.

C. Effective participation in international law making

399. in all these activities and others that may be pursued in the future, based on
the above basis for action and objectives, the effective participation of all countries, in
particular developing countrics, should be ensured through appropriate provision of tech-
nical assistance and/or financial assistance. Developing countries should be given “head-
start” support not only in their national efforts to implement international agreements or
instruments, but also to participate effectively in the negotiation of new or revised agree-
ments or instruments and in the actual international operation of such agreements or in-
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struments. Support should include assistance in building up expertise in international law
particularly in relation to sustainable development, and in assuring access to the ncees-
sary reference information and scientific/technical expertise.

D. Disputes in the field of sustainable development

39.10. In the arca of avoidance and settlement of disputes, States should further
study and consider methods to broaden and make more effective the range of techniques
available at present, taking into account, among others, relevant experience under exist-
ing international agrecments, instruments or institutions and, where appropriate, their
implementing mechanisms such as modalitics for dispute avoidince and sctticment. This
may include mechanisms and procedures for the exchange of data and information, no-
tification and consultation regarding situations that might lead to disputes with other States
in the ficld of sustainable development and for effective peaceful means of dispute settle-
ment in accordance with the Charter of the United Nations, including, where appropriate,
recourse to the International Court of Justice, and their inclusion in treaties relating to
sustainable development.

ANNEX HI

Non-legally Binding Authoritative Statement of Principles for a Global Consensus
on the Management, Conservation and Sustainable Development of all Types of
Forests

PREAMBLE

(a) The subject of forests is related to the entire range of environmental and de-
velopment issues and opportunities, including the right to socio-economic developmem
on a sustainable basis.

(b) The guiding objective of these principles is to contribute to the management,
conservation and sustainable development of forests and to provide for their multiple and
complementary functions and uses.

(¢) Forestry issues and opportunities should be examined in a holistic and balanced
manner within the overall context of environment and development, taking into consid-
eration the multiple functions and uses of forests, including traditional uses, and the likely
economic and social stress when these uses are constrained or restricted, as well as the
potential for development that sustainable forest management can offer.

(d) These principles reflect a first global conscnsus on forests. In committing them-
selves to the prompt implementation of these principles, countries also decide to keep them
under assessment for their adequacy with regard to further international cooperation on
forest issues.

(e) These principles should apply to all types of forests, both natural and planted,
in all geographical regions and climatic zones, including austral, boreal, subtemperate, tem-
perate, subtropical and tropical.

() All types of forests embody complex and unique ecological processes which are
the basis for their present and potential capacity to provide resources to satisfy human
needs as well as environmental values, and as such their sound management and conser-
vation is of concern to the Governments of the countrics to which they belong and are of
value to local communities and to the environment as a whole.

(g) Forests are essential to economic development and the maintenance of all foms
of life.

(k) Recognizing that the responsibility for forest management, conservation and sus-
tainable development is in many States allocated among federal/national, state/provincial
" and local levels of government, cach State, in accordance with its constitution and/or na-
tional legislation, should pursue these principles at the appropriate level of government.
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PRINCIPLES/ELEMENTS

1. (a) States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant
to their own environmental policics and have the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.

(b) The agreed full incremental cost of achieving benefits associated with forest con-
servation and sustainable development requires increased international cooperation and
should be equitably shared by the international community.

2. (a) States have the sovercign and inalicnable right to utilize, manage and de-
velop their forests in accordance with their development needs and level of socio-
economic development and on the basis of national policies consistent with sustainable
development and legislation, including the conversion of such arcas for other uses within
the overall socio-economic development plan and based on rational land-use policies.

(b) Forest resources and forest lands should be sustainably managed to meet the
social, economic, ecological, cultural and spiritual needs of present and future genera-
tions. These needs are for forest products and services, such as wood and wood products,
water, food, fodder, medicine, fuel, shelter, employment, recreation, habitats for wildlife,
landscape diversity, carbon sinks and reservoirs, and for other forest products. Appropri-
ate measures should be taken to protect forests against harmful efects of pollution, in-
cluding air-borne pollution, fires, pests and discases, in order to maintain their full mul-
tiple value.

(¢) The provision of timely, rcliable and accurate information on forests and forest
ecosystems is essential for public understanding and informed decision-making and should
be ensured.

(d) Governments should promote and provide opportunities for the participation of
interested parties, including tocal communities and indigenous people, industrics, labour,
non-governmental organizations and individuals, forest dwellers and women, in the de-
velopment, implementation and planning of national forest policies.

3. (a) National policies and strategies should provide a framework for increased
efforts, including the development and strengthening of institutions and programmes for
the management, conservation and sustainable development of forests and forest lands.

(h) Intemational institutional arrangements, building on those organizations and
mechanisms already in existence, as appropriate, should facilitate international cooper-
tion in the ficld of forests.

(c) All aspects of environmental protection and social and economic development
as they relate to forests and forest lands should be integrated and comprehensive.

4. The vital role of all types of forests in maintaining the ecological processes and
balance at the local, national, regional and global levels through, inter alia, their role in
protecting fragile ecosystems, watersheds and freshwater resources and as rich store-
houses of biodiversity and biological resources and sources of genetic material for bio-
technology products, as well as photosynthesis, should be recognized.

5. (a) National forest policies should recognize and duly support the identity, cul-
ture and the rights of indigenous people, their communities and other communities and
forest dwellers. Appropriate conditions should be promoted for these groups to enable them
to have an economic stake in forest use, perform economic activities, and achieve and
maintain cultural identity and social organization, as well as adequate levels of livelihood
and well-being, through, inter alia, those land tenure arrangements which serve as incen-
tives for the sustainable management of forests.

(b) The full participation of women in all aspects of the management, conservation
and sustainable development of forests should be actively promoted.

6. (a) Al types of forests play an important tole in meeting encrgy require-
ments through the ‘provision of a renewable source of bio-energy, particularly in devel-
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oping countries, and the demands for fuelwood for houschold and industrial nceds should
be met through sustainable forest management, afforestation and reforestation. To this end,
the potential contribution of plantations of both indigenous and introduced species for the
provision of both fuel and industrial wood should be recognized.

(b) National policies and programmes should take into account the relationship,
where it exists, between the conservation, management and sustainable development of
forests and all aspects related to the production, consumption, recycling and/or final dis-
posal of forest products.

(¢) Decisions taken on the management, conservation and sustainable development
of forest resources should benefit, to the extent practicable, from a comprehensive as-
sessment of economic and non-economic values of forest goods and services and of the
cavironmental costs and bencfits. The development and improvement of methodologics
for such cvaluations should be promoted.

(d) The role of planted forests and permanent agricultural crops as sustainable and
environmentally sound sources of renewable energy and industrial raw material should be
recognized, enhanced and promoted. Their contribution to the maintenance of ecological
processes, to offsetting pressure on primary/old-growth forest and to providing regional
employment and development with the adequate involvement of local inhabitants should
be recognized and enhanced.

(¢) Natural forests also constitute a source of goods and services, and their conser-
vation, sustainable management and use should be promoted.

7. (¢) Efforts should be made to promote a supportive international economic
climate conducive to sustained and environmentally sound development of forests in all
countries, which include, inter alia, the promotion of sustainable patterns of production
and consumption, the eradication of poverty and the promotion of food security.

(b) Specific financial resources should be provided to developing countries with sig-
nificant forest arcas which establish programmes for the conscrvation of forests including
protected natural forest arcas. These resources should be directed notably to economic sec-
tors which would stimulate economic and social substitution activities.

8. (a) Eforts should be undertaken towards the greening of the world. All coun-
trics, notably developed countries, should take positive and transparent action towards re-
forestation, afforestation and forest conservation, as appropriate.

(b) Efforts to maintain and increase forest cover and forest productivity should be
undertaken in ecologically, economically and socially sound ways through the rchabili-
tation, reforestation and re-establishment of trees and forests on unproductive, degraded
and deforested lands, as well as through the management of existing forest resources.

(¢) The implementation of national policies and programmes aimed at forest man-
agement, conservation and sustainable development, particularly in developing countries,
should be supported by international financial and technical cooperation, including through
the private sector, where appropriate.

(d) Sustainable forest management and use should be carried out in accordance with
national development policies and priorities and on the basis of environmentally sound
national guidelines. [n the formulation of such guidelines, account should be taken, as
appropriate and if applicable, of relevant internationally agreed methodologies and crite-
ria.

(¢) Forest management should be integrated with management of adjacent areas so
as to maintain ecological balance and sustainable productivity.

(f) National policies and/or legislation aimed at management, conservation and sus-
tainable development of forests should include the protection of ecologically viable rep-
resentative or unique examples of forests, including primary/old-growth forests, cultural,
spiritual, historical, religious and other unique and valued forests of national importance.

(g) Access to biological resources, including genetic material, shall be with due re-
gard to the sovereign rights of the countries where the forests are located and to the shar-
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ing on mutually agreed terms of technology and profits from biotechnology products that
are derived from these resources,

(A) National policies should ensure that environmental impact assessments should
be carried out where actions are likely to have significant adverse impacts on important
forest resources, and where such actions are subject to a decision of a competent national
authority.

9. (a) The cfforts of developing countries to strengthen the management, con-
servation and sustainable development of their forest resources should be supported by
the international community, taking into account the importance of redressing external in-
debtedness, particularly where aggravated by the nct transfer of resources to developed
countries, as well as the problem of achieving at least the replacement value of forests
through improved murket access for forest products, especially processed products. [n this
respect, special attention should also be given to the countries undergoing the process of
transition to market economies.

(b) The problems that hinder efforts to attain the conservation and sustainable use
of forest resources and that stem from the lack of alternative options available to local
communities, in particular the urban poor and poor rural populations who are economi-
cally and socially dcpendent on forests and forest resources, should be addressed by Gov-
emments and the international community.

(¢) National policy formulation with respect to all types of forests should take ac-
count of the pressures and demands imposed on forest ecosystems and resources from in-
fluencing fuctors outside the forest sector, and intersectoral means of dealing with these
pressures and demands should be sought.

10. New and additional financial resources should be provided to developing coun-
trics to enable them to sustainably manage, conserve and develop their forest resources,
including through afforestation, reforestation and combating deforestation and forest and
land degradation.

11. In order to enable, in particular, developing countries to enhance their endo-
genous capacity and to better manage, conserve and develop their forest resources, the
access to and transfer of environmentally sound technologies and corresponding know-
how on favourable terms, including on concessional and preferential terms, as mutually
agreed, in accordance with the relevant provisions of Agenda 21, should be promoted, fa-
cilitated and financed, as appropriate.

12. (a) Scientific rescarch, forest inventories and assessments carried out by na-
tional institutions which take into account, wherc relevant, biological, physical, social and
economic variables, as well as technological development and its application in the field
of sustainable forest management, conservation and development, should be strengthened
through effective modalities, including international cooperation. In this context, attention
should also be given to research and development of sustainably harvested non-wood prod-
ucts.

(h) National and, where appropriate, regional and international institutional capa-
bilities in education, training, science, technology, economics, anthropology and social as-
pects of forests and forest management are essential to the conservation and sustainable
development of forests and should be strengthened.

(¢) International exchange of information on the results of forest and forest man-
agement research and development should be enhanced and broadened, as appropriate,
making full use of education and training institutions, including those in the private sec-
tor.

(d) Appropriate indigenous capacity and local knowledge regarding the conserva-
tion and sustainable development of forests should, through institutional and financial sup-
port and in collaboration with the people in the local communities concerned, be recog-
nized, respected, recorded, developed and, as appropriate, introduced in the implementation
of programmes. Benefits arising from the utilization of indigenous knowledge should there-
fore be equitably shared with such people.
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13. (4) Trade in forest products should be based on non-discriminatory and mul-
tilaterally agreed rules and procedures consistent with international trade law and prac-
tices. In this context, open and free international trade in forest products should be facili-
tated.

(h) Reduction or removal of tariff barriers and impediments to the provision of bet-
ter market access and better prices for higher value-added forest products and their local
processing should be encouraged to enable producer countries to better conserve and man-
age their rencwable forest resources.

(¢) Incarporation of environmental costs and benefits into market forces and mecha-
nisms, in order to achicve forest conservation and sustainable development, should be en-
couraged both domestically and intcrnationally.

(&) Forest conservation and sustainable development policies should be integrated
with economic, trade and other relevant policies.

(e) Fiscal, trade, industrial, transportation and other policics and practices that may
lead to forest degradation should be avoided. Adequate policies, aimed at management,
conservation and sustainable development of forests, including, where appropriate, incen-
tives, should be encouraged.

14. Unilateral measures, incompatible with international obligations or agree-
ments, to restrict and/or ban international trade in timber or other forest products should
be removed or avoided, in order to attain long-term sustainable forest management.

15. Pollutants, particularly air-borne pollutants, including those responsible for
acidic deposition, that are harmful to the health of forest ecosystems at the local, national,
regional and global levels should be controtled.

RESOLUTION 2
Expression of thanks to the people and Government of Brazil

The United Nations Conference on Environment and Development,

Having met in Rio de Janciro at the invitation of the Government of Brazil from 3
to 14 June 1992,

1. Expresses its deep appreciation to His Excellency the President of Brazil, Mr.
Fernando Collor, for his outstanding contribution as President of the United Nations Con-
ference on Environment and Development to the successful outcome of the Conference;

2. Expresses its profound gratitude 1o the Government of Brazil for having made
it possible for the Conference to be held in Rio de Janciro and for the excellent facilities,
staff and services so graciously placed at its disposal;

3. Requests the Government of Brazil to convey to the State and City of Rio de
Janeiro and to the people of Brazil the gratitude of the Conference for the hospitality and
warm welcome extended to the participants;

4. Acknowledges with appreciation the continuing commitment of the Government
of Brazil to the objectives of the Conference and its decision to establish in Rio de Jan-
eiro an International Centre for Sustainuble Development.

RESOLUTION 3
Credentials of representatives to the Conference

The United Nations Conference on Environment and Development
Approves the report of the Credentials Committee."™

Consideration by the General Assembly

By its resolution 47/190 of 22 December 1992,'™ adopted on the recom-
mendation of the Second Committee,''” the General Assembly took note with
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satisfaction of the report of the United Nations Conference on Environment and
Development;''* endorsed the Rio Declaration on Environment and Develop-
ment,''? Agenda 21'** and the Non-legally Binding Authoritative Statement of
Principles for a Global Consensus on the Management, Conservation and Sus-
tainable Development of All Types of Forests,''* as adopted by UNCED on 14
June 1992; noted with satisfaction that the United Nations Framework Conven-
tion on Climate Change''® and the Convention on Biological Diversity''® had
been opencd for signature and had been signed by a large number of States at
UNCED, and stressed the need for those Conventions to come into force as soon
as possible; and decided to convene, not later than 1997, a special session for
the purpose of an overall review and appraisal of Agenda 21. And by its reso-
lution 47/191, the Assembly, taking note of the report of the Secretary-
General,'!” prepared with the assistance of the Secretary-General of UNCED,
on institutional arrangements to follow up the Conference, as well as the rec-
ommendations and proposals contained therein, endorsed the recommendations
on international institutional arrangements to follow up the United Nations Con-
ference on Environment and Development as contained in chapter 38 of Agenda
21, particularly those on the establishment of a high-level Commission on Sus-
tainable Development.

Furthermore, by its resolution 47/192, the General Assembly, recalling
Agenda 21, in particular chapter 17, programme arca C, relating to the sustain-
able use and conservation of marine living resources of the high seas, and the
Strategy for Fisheries Management and Development, adopted by the World
Conference on Fisheries Management and Development,''® and taking note of
the Declaration of Cancun,''” adopted at the International Confercnce on Re-
sponsible Fishing held at Cancun, Mexico, from 6 to 8 May 1992, decided to
convene in 1993, under United Nations auspices and in accordance with the man-
date agreed upon at UNCED, an intergovernmental conference on straddling fish
stocks and highly migratory fish stocks, which should complete its work before
the forty-ninth session of the General Assembly; also decided that the Confer-
ence should: (a) identify and assess existing problems related to the conserva-
tion and management of such fish stocks; (b) consider means of improving fish-
cries cooperation among States; (c) formulate appropriate recommendations; and
reaffirmed that the work and results of the conference should be fully consis-
tent with the provisions of the United Nations Convention on the Law of Sea'*
and that States should give full effect to the high seas fisheries provisions of the
Convention with regard to fisheries populations whose range lay both within and
beyond exclusive economic zones (straddling fish stocks) and highly migratory
fish stocks. And by its resolution 47/188, the General Assembly welcomed with
satisfaction the results and the recommendations of UNCED, particularly chap-
ter 12 of Agenda 21, entitled “Managing fragile ecosystems: combating deser-
tification and drought”; and decided to establish, under its auspices, an Inter-
governmental Negotiating Committee for the elaboration of an international
convention to combat desertification in those countries experiencing serious
drought and/or desertification, particularly in Africa, with a view to finalizing
such a convention by June 1994; and also decided that the Committee should
be open to all States Members of the United Nations or members of the spe--
cialized agencies. Moreover, by its resolution 47/195, the General Assembly wel-
comed the adoption, on 9 May 1992, of the United Nations Framework Con-
vention on Climate Change by the Intergovernmental Negotiating Committee
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for a Framework Convention on Climate Change; called upon States that had
not done so to sign or accede to the Convention, as appropriate, and all signa-
tories that had not yet done so to ratify, accept or approve it, so that it might
enter into force; decided that the Intergovernmental Negotiating Committce
should continue to function in order to prepare for the first session of the Con-
ference of the Partics, as specified in the Convention, and, in that context, to
contribute to the effective operation of the interim arrangements set out in ar-
ticle 21 of the Convention; and invited the Committee to convey information
on its work to thc General Assembly, as well as to the Economic and Social
Council and the Commission on Sustainable Dcvelopment, as appropriate, in
particular in the context of chapter 9 of Agenda 21.

(b) International code of conduct on the transfer of technology

By its resolution 47/182 of 22 December 1992,'2' adopted on the recom-
mendation of the Second Committee,'*? the General Assembly took note of the
report of the Secretary-General of the United Nations Conference on Trade and
Dcvelopment on the consultations carricd out in 1992 on an international code
of conduct on the transfer of technology;'® and invited the Secretary-General of
UNCTAD, in line with the relevant provisions of the Cartagena Commitment,
adopted by UNCTAD at its cighth session,'** to continuc his consultations with
Governments on the future course of action on an international code of conduct.

(¢) Office of the United Nations High Commissioner for
Refugees'?

The international protection of refugees during the period under review was
characterized by both encouraging and discouraging trends. Further progress was
made in dealing with certain long-standing refugee situations in Africa, Central
America and South-East Asia. However, voluntary refugee situations, such as
in the Horn of Africa, continued to present major challenges, and new refugee
flows continued to occur. In the Middle East, the Persian Gulf crisis presented
novel protection challenges, as has most recently the situation in Central and
Eastern Europe, where cthnic strife has resulted in the longest mass movement
of persons since the Second World War.

The intractability of many refugee problems and the occurrence of new and
complex refugee situations served to underline the importance of efforts to de-
vise new approaches and tools for refugee protection. Towards this end, the
Working Group on Solutions and Protection established by the Executive Com-
mittee of the High Commissioner’s Programme submitted its report,'>® which
considered seven categories of persons associated with the search for asylum
and refuge. These categories were: persons covered by the 1951 Conveation re-
lating to the Status of Refugees;'?” persons covered by the Organization of Af-
rican Unity (OAU) convention governing specific aspects of the problem of refu-
gees in Africa,'?® or the Cartagena Declaration;'®” others forced to leave or
prevented from returning because of man-made disasters, persons forced to leave
or prevented from returning because of natural or ecological disasters; or ex-
treme poverty; persons who apply for refugee status and are found not to be in
one of the four preceding groups; internally displaced persons; and stateless per-
sons. Having considered the Working Group’s report at its forty-second session,
the Executive Committee requested the High Commissioner to convene such
inter-sessional meetings of its Subcommittee of the Whole on International Pro-
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tection as would be necessary to continue the constructive discussions on pend-
ing issues of the report of the Working Group, as well as on other relevant pro-
tection matters, and to seck consensus on appropriate action-oricnted follow-up
of the report, its recommendations and other rclevant matters.

Securing respect for the rights of refugecs is of the essence of protection.
Contributing to efforts to strengthen observance of fundamental human rights
bodics was accordingly an important focus of UNHCR protection activitics, con-
tributing as it did to preventing the circumstances which caused refugees to flee,
and to facilitating the conditions which would allow them to return. With that
in mind, the UNHCR Exccutive Committee called upon the High Commis-
sioncer to continue to contribute to the deliberations of international human rights
bodics and to participate actively in preparations for and the proceedings of the
1993 World Conference on Human Rights.

During the reporting period, UNHCR undertook a variety of protection-
oriented promotional activitics on the occasion of the forticth anniversarics of
the Convention and of the Office, including over 30 refugec law training scmi-
nars for government officials and others on status determination procedures. The
Centre for Documentation on Refugees further developed its services of refu-
gee documentation, publication, library services and international networking of
refugee documentation centres. The Centre continued to publish the quarterly
bulletin Refugee Abstracts and bibliographics on refugees. Collaboration with
the Oxford University Press in the publication of the International Journal of
Refugee Law continued. The Centre maintained a bibliographic database on
refugee-specific literature currently containing over 9,000 itcms in English,
French, German and Spanish. The Centre also maintained three databases con-
taining, respectively, the full texts of national legislations relating to refugee sta-
tus determination, asylum and nationality; the full texts of international instru-
ments relating to the protection of refugees; and abstracts of judgements of
national courts and tribunals relating to refugee status detcrmination or to the
rights of refugees.

At the forty-third session of the Executive Commiittee of the Programme
of the United Nations High Commissioner for Refugees, held at Geneva from 5
to 9 October 1992,'*" the Committee reaffirmed the primary nature of the High
Commissioner’s protection responsibilities, which were performed as a non-
political, humanitarian and social function within thc framework of interna-
tional refugee law and applicable regional instruments, with due regard for hu-
man rights and humanitarian law, and which necessitated cooperation with
UNHCR, as well as among and between States in accordance with the Charter
of the United Nations, on a basis of international responsibilities, solidarity and
burden-sharing; encouraged States which had not done so to accede to the 1951
Convention'™" and the 1967 Protocol ™2 relating to the Status of Refugees in
order to promote further international cooperation in responding to and resolv-
ing refugee problems; also noted the value of reporting by States parties on
implementation of their responsibilities under the 1951 Convention and the 1967
Protocol; again urged States which had not yet done so to respond to the ques-
tionnaire on implementation circulated by the High Commissioner; reaffirmed
the primary importance of the principles of non-refoulement and asylum as ba-
sic to refugee protection; expressed appreciation for the progress report on the
implementation of the Guidelines on the Protection of Refugee Women;'* re-
affirmed its conclusion No. 64 (XLI) on refugee women and international pro-
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tection; noted with concern the dimension and complexity of the current refu-
gee problem, the potential risk of new refugee situations developing in some
countries or regions and the challenges confronting refugee protection as a re-
sult of the constantly changing global political, social and cconomic climate;
commended, therefore, the initiative of the High Commissioner in convening
the internal Working Group on International Protection, whose recommenda-
tions were reflccted in the Note on International Protection, which provided a
uscful basis for practical approaches to meet new and multifaceted protection
challenges so that persons of concern to the High Commissioner might receive
the protection required by their situation; noted the importance of the promo-
tion of refugee Jaw as an clement of emergency preparedness, as well as to fa-
cilitate prevention of and solutions to refugee problems, and called upon the High
Commissioner to continuc to strengthen the Office’s promotion and training ac-
tivities; welcomed initiatives to present the UNHCR Guidelines on Refugee Chil-
dren in a revised format; and with regard to plans to republish the UNHCR
Handbook on Emergencies, rcquested the Office of the United Nations High
Commissioner for Refugees to expand existing aspects of protection for women
and children not found in the Handbook, to include morc complete information
found in the Guidelincs on the Protection of Refugee Women and the Guide-
lines on Refugee Children.

Consideration by the General Assembly

By its resolution 47/105 of 16 December 1992,'** adopted on the recom-
mendation of the Third Committee,'*® the General Assembly noting with sat-
isfaction that 114 States had become parties to the 1951 Convention and/or the
1967 Protocol rclating to the Status of Refugees, strongly reaffirmed the funda-
mental nature of the function of the Office of the United Nations High Com-
missioner for Refugeces to provide intcrnational protection and the need for States
to cooperate fully with it in fulfilling that function, in particular by acceding to
and fully and effectively implementing the relevant intcrnational and regional
refugee instruments; acknowledged with appreciation the progress made in the
implementation of the Guidelines on the Protection of Refugee Women; wel-
comed the proposal of the High Commissioner to appoint an environmental co-
ordinator responsible for developing guidelines and taking other measures for
incorporating environmental considerations into the programmes of the Office
of the High Commissioner, especially in the least developed countries, in view
of the impact on the environment of the large numbers of refugees and dis-
placed persons of concern to the High Commissioner; and recognized the im-
portance of the promotion of refugee law as an element of emergency prepared-
ness, as well as to facilitate prevention of and solutions to refugee problems,
and called upon the High Commissioner to continue to strengthen the training
and promotion activities of her Office.

(d) International drug control

Status of international instruments

In the course of 1992, one more State became a party to the 1961 Single
Convention on Narcotic Drugs,'** four more States became parties to the 1971
Convention on Psychotropic Substances,'*” one more State became a party to
the 1972 Protocol amending the Single Convention on Narcotic Drugs, 1961,'**
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three more States became parties to the Single Convention on Narcotic Drugs,
1961, as amended by the Protocol of 25 March 1972 amending the Single Con-
vention on Narcotic Drugs, 1961'* and 17 morc Statcs became parties to the
1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substanccs.'*"

Consideration by the General Assembly

By its resolution 47/98 of 16 Deccmber 1992,'*! adopted on the recom-
mendation of the Third Committee,'** the General Assembly, conscious that the
adoption of the Political Declaration and the Global Programme of Action'** at
its scventcenth special scssion, devoted to the question of international coop-
eration against illicit production, supply, demand, trafficking and distribution of
narcotic drugs and psychotropic substances, was an important step in the har-
monization of the efforts of all to combat this scourge of mankind, rcaffirmed
that the fight against drug abuse and illicit trafficking should continue to be based
on strict respect for the principles enshrined in the Charter of the United Na-
tions and intcrnational law, particularly respect for the sovereignty and territo-
rial integrity of Statcs and non-usc of force or the threat of force in intcrnational
relations; called upon all States to intensify their actions to promote effective
cooperation in the cfforts to combat drug abusc and illicit trafficking, so as to
contribute to a climate conducive to achicving that end, and to refrain from us-
ing the issue for political purposcs; and rcaffirmed that the international fight
against drug trafficking should not in any way justify violation of the principles
enshrined in the Charter and international law, particularly the right of all peoples
freely to determine, without external interfcrence, their political status and to
pursue their economic, social and cultural development, and that every State had
the duty to respect that right in accordance with the provisions of the Charter.

By its resolution 47/99, the General Assembly, bearing in mind the com-
mitment made in the Political Declaration adopted at its seventeenth special ses-
sion to keep under constant review the activities sct out in the Global Pro-
gramme of Action, decided to hold four plenary meetings, at a high level at its
forty-eighth session, to examine urgently the status of international cooperation
against the illicit production and sale of, demand for, traffic in and distribution
of narcotic drugs and psychotropic substances.

Furthermore, by its resolution 47/100, the General Assembly recalling that
in its resolution 44/141 of 15 December 1989 it had requested the Secretary-
General, in his capacity as Chairman of the Administrative Committee on Co-
ordination to coordinate at the inter-agency level the development of a United
Nations system-wide action plan on drug abuse control and that the Secretary-
General had submitted to the Economic and Social Council at its second regu-
lar session of 1990 a report'** on the United Nations System-Wide Action Plan
on Drug Abuse Control as an instrument to facilitate coordination, complemen-
tarity and non-duplication in drug control activitics within the United Nations
system, reaffirmed the commitment expressed in the Global Programme of Ac-
tion and the Comprehensive Multidisciplinary Outline of Future Activities in
Drug Abuse Control,'** and called upon States to take all possible steps to pro-
mote and implement, individually and in cooperation with other States, the man-
dates and recommendations contained in the Global Programme of Action, with
a view to translating the Programme into practical action to the widest possible
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extent at the national, regional and international levels; and calted upon all rel-
evant United Nations agencies, particularly those associated with the United Na-
tions System-Wide Action Plan on Drug Abuse Control, to establish agency-
specific implementation plans to incorporate fuily into their programmes all the
mandates and activities contained in the System-Wide Action Plan, and to sub-
mit a report to the Secretary-General on progress made in establishing such
agency-specific plan, for inclusion in an annex to the System-Wide Action Plan.

Morcover, by its resolution 47/101, the General Assembly, rcaffirming the
importance of the role of the United Nations International Drug Control Pro-
gramme as the main focus for concerted international action for drug abuse con-
trol, took note of the report of the Secretary-General on the mcasures taken to
implement resolution 46/104, of 16 December 1991,'*® and welcomed the drug
controf efforts of the United Nations International Drug Control Programme
(UNDCP) to date; and reaffirmed Economic and Social Council resolution
1991/38 of 21 June 1991, in which the Council called upon the Commission on
Narcotic Drugs to give policy guidance to UNDCP and to monitor its activities.
And by its resolution 47/102, the Gencral Assembly, reaffirming the principle
of sharcd responsibility of the international community in combating drug abuse
and illicit trafficking: (i) with regard to international action to combat drug abuse
and illicit trafficking, took note of the reports of the Secretary-General;'*” re-
iterated its condemnation of the crime of drug trafficking in all its forms, and
urged continued and effective international action to combat it, in keeping with
the principle of shared responsibility; noted with appreciation the activities of
the United Nations International Drug Control Programme to promote and moni-
tor the United Nations Decade against Drug Abuse, 1991-2000, under the theme,
*“A global response to a global chalienge”; and welcomed the trend towards rati-
fication and implementation of the Single Convention on Narcotic Drugs of
1961, that Convention as amended by the 1972 Protocol, the Convention on Psy-
chotropic Substances of 1971 and the United Nations Convention against Iilicit
Traffic in Narcotic Drugs and Psychotropic Substances of 1988; and (ii) with
regard to implementation of the Global Programme of Action against illicit pro-
duction, supply, demand, trafficking and distribution of narcotic drugs and psy-
chotropic substances, took note of the report of the Secretary-General'** con-
cerning the implementation of the Global Programme of Action; and reaffirmed
its commitment to implementing the mandates contained in the Global Pro-
gramme of Action and the Comprehensive Multidisciplinary Outline of Future
Activities in Drug Abuse Control.

Finally, by its resolution 47/97, the General Assembly, bearing in mind that
the United Nations Convention against )licit Traffic in Narcotic Drugs and Psy-
chotropic Substances had entered into force on 11 November 1990 and that, so
far, 63 States had ratified or adhered it, took note of the report of the Secretary-
General'*” submitted pursuant to resolution 45/146 of 18 December 1990; urged
States that had not yet done so to ratify or accede to the Convention as soon as
possible, in order to make its provisions more universally effective; also urged
States to establish the necessary legislative and administrative measures so that
their internal juridical regulations might be compatible with the spirit and the
scope of the Convention; and once again urged all States that had not yet done
so to ratify or accede to the Single Convention on Narcotic Drugs of 1961, and
that Convention as amended by the 1972 Protocol, and the Convention on Psy-
chotropic Substances of 1971.
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(¢) Human rights questions
(1) Status and implementation of international instruments
(i) [International Covenants on Human Rights

In 1992, 14 more States became partics to the International Covenant on
Economic, Social and Cultural Rights,'™" 15 more States became parties to the
International Covenant on Civil and Political Rights,'*! 7 morc States became
parties to the Optional Protocol to the Intcrnational Covenant on Civil and Po-
litical Rights'*2 and 2 morc States became partics to the Second Optional Pro-
tocol to the International Covenant on Civil and Political Rights, aiming at the
abolition of the death penalty, of 1989.'%

(ii) International Convention on the Elimination of All Forms of Racial Dis-
crimination'®*
In 1992, three more States became partics to the International Convention
on the Elimination of All Forms of Racial Discrimination.

By its resolution 47/78 of 16 December 1992,'* adopted on the recom-
mendation of the Third Committee,'*® the General Assembly took note of the
report of the Secretary-General on the status of the International Convention on
the Elimination of All Forms of Racial Discrimination;'®” expressed its satis-
faction at the number of States that had ratificd the Convention or acceded
thereto; reaffirmed once again its conviction that ratification of or accession to
the Convention on a universal basis and implementation of its provisions were
necessary for the realization of the objectives of the Second Decade to Combat
Racism and Racial Discrimination and for action beyond the Decade; requested
those States that had not become parties to the Convention to ratify or accede
thercto; and requested the States parties to the Convention to consider the pos-
sibility of making the declaration provided in article 14 of the Convention. Fur-
thermore, by its resolution 47/79 of the same date,’™" also adopted on the rec-
ommendation of the Third Committee,'” the General Assembly commended the
Committee on the Elimination of Racial Discrimination for its work with re-
gard to the implementation of the Convention and the Programme of Action for
the Second Decade to Combat Racism and Racial Discrimination;'* and took
note with appreciation of the report of the Committee on the work of its forty-
first session.'®' And by its resolution 47/77 of the same date,'*? adopted as well
on the recommendation of the Third Committee,'®® the General Assembly re-
quested the Secretary-General to revise and finalize the draft model legistation
for the guidance of Governments in the enactment of further legislation against
racial discrimination, in the light of comments made by members of the Com-
mittee on the Elimination of Racial Discrimination at its fortieth and forty-first
sessions and to publish and distribute the text as soon as possible; and renewed
its invitation to UNESCO to expedite the preparation of teaching materials and
teaching aids to promote teaching, training and education activities on human
rights and against racism and racial discrimination, with particular emphasis on
activities at the primary and secondary levels of education.

(iii) International Convention on the Suppression and Punishment of the Crime
of Apartheid'®

In 1992, four more States became parties to the International Convention
on the Suppression and Punishment of the Crime of Apartheid.

By its resolution 47/81 of 16 December 1992,' adopted on the recom-
mendation of the Third Committee,'*® the General Assembly took note of the
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report of the Secretary-General on the status of the International Convention on
the Suppression and Punishment of the Crime of Apartheid;'®” underlined the
importance of the universal ratification of the Convention, which would be an
effective contribution to the fulfilment of the ideals of the Universal Declara-
tion on Human Rights'®* and other human rights instruments; and appealed once
again to those States which had not yet done so to ratify or to accede to the
Convention without further delay.

(iv) Convcnllf(:n on the Elimination of All Forms of Discrimination against

Women'®

In 1992, 10 more States became partics to the Convention on the Elimi-
nation of All Forms of Discrimination against Women.

By its resolution 47/94 of 16 December 1992,'” adopted on the recom-
mendation of the Third Committee,'”" the General Assembly expresscd its sat-
isfaction with the incrcasing number of States that had ratified or acceded to the
Convention and supported the reccommendations of the Committee on the Elimi-
nation of Discrimination against Women to draw attention to those reservations
which were incompatible with the objective and purposc of the Convention;
urged all States that had not yet ratified or acceded to the Convention to do so
as soon as possible; took note of the report of the Secretary-General' 7> on the
status of the Convention, and requested him to submit annually to the General
Assembly a report on the status of the Convention; took note also of the reports
of the Committce on the Elimination of Discrimination against Women on its
tenth’” and eleventh'?* sessions; and invited States parties to the Convention
to make all possible efforts to submit their initial as well as their second and
subsequent periodic reports on the implementation of the Convention, in accord-
ance with article 18 thereof and with the guidclines provided by the Commit-
tee, and to cooperate fully with the Committee in the presentation of their re-

ports.
v) Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
4 4 8
ment or Punishment'™

In 1992, seven more States became partics to the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

By its resolution 47/113 of 16 December 1992,'” adopted on the recom-
mendation of the Third Committee,'”” the General Assembly welcomed the re-
port of the Committce against Torture;'”™ noted the status of submission of re-
ports by States parties to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment; reiterated its request to all
States to become parties to the Convention as a matter of priority; and invited
all States ratifying or acceding to the Convention and those States partics which
had not yet done so to make the declaration provided for in articles 21 and 22
of the Convention, and to consider the possibility of withdrawing their reserva-
tions to article 20.

(vi) Convention on the Rights of the Child'"
In 1992, 20 more States became parties to the Convention on the Rights
of the Child.

By its resolution 47/112 of 16 December 1992,'* adopted on the recom-
mendation of the Third Committee,'®" the General Assembly took note with ap-
preciation of the report of the Secretary-General on the status of the Conven-
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tion on the Rights of the Child;'*? expressed its satisfaction at the number of
States that had signed, ratificd or acceded to the Convention; called upon all
States that had not done so to sign, ratify or accede to the Convention as a mat-
ter of priority; appealed to States parties to the Convention that had made res-
ervations to review the compatibility of their reservations with article 51 of the
Convention and other relevant rules of international law; welcomed the con-
structive and useful results achieved by the Committee on the Rights of the Child
during its first session, including the adoption of the general guidelines regard-
ing the form and contents of initial reports to be submitted by States partics;'™
and approved the recommendation contained in the resolution adopted by con-
sensusls 8&4“ the meeting of the States parties to the Convention on 11 November
1992.

Furthermore, by its resolution 47/126 of the same date, ™ adopted also on
the recommendation of the Third Committee,'*® the General Assembly, recall-
ing the World Declaration on the Survival, Protection and Development of Chil-
dren and the Plan of Action for Implementing the World Declaration on the Sur-
vival, Protection and Development of Children in the 1990s,'™” adopted at the
World Summit for Children on 30 September 1990, the World Declaration on
Education for All,"™ adopted by the World Conference on Education for All on
9 March 1990 and chapter 25 of Agenda 21,'*” adopted at the United Nations
Conference on Environment and Development on 14 June 1992, expressed grave
concern at the growing number of incidents worldwide and at reports of street
children being involved in and affccted by scrious crime, drug abuse, violence
and prostitution; emphasized that strict compliance with the provisions of the
Convention on the Rights of the Child constituted a significant step towards solv-
ing the problem of street children; invited the Committee on the Rights of the
Child to consider the possibility of a gencral comment on strect children; and
recommendcd that the Committee on the Rights of the Child and other rclevant
treaty-monitoring bodies bear that growing problem in mind when examining
reports from States parties.

(vii) International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families'™

By its resolution 47/110 of 16 December 1992,'”' adopted on the recom-
mendation of the Third Committee,'? the General Assembly took note of the
report of the Secretary-General on the Status of the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Fami-
lies;' called upon all Member States to consider signing and ratifying or ac-
ceding to the Convention as a matter of priority, and expressed the hope that it
would enter into force at an early date; and requested the Secretary-General to
provide all facilities and assistance necessary for the promotion of the Conven-
tion, through the World Public Information Campaign on Human Rights and the
programme of advisory services in the ficld of human rights.

(viii) Effective implementation of international instruments on human rights,
including reporting obligations under international instruments on hu-
man rights

185

By its resolution 47/111 of 16 December 1992,'”* adopted on the recom-
mendation of the Third Committee,'®* the General Assembly endorsed the con-
clusions and recommendations of the meetings of persons chairing the human
rights treaty bodies aimed at streamlining, rationalizing and otherwise improv-
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ing reporting procedures,'”® and supported the continuing efforts in that con-
nection by the treaty bodies and the Secretary-General within their respective
spheres of competence; expressed its satisfaction with the study by the inde-
pendent cxpert on possible long-term approaches to cnhancing the effective op-
eration of existing and prospective bodies established under United Nations in-
struments on human rights'®? and, in the light of the conclusions and
recommendations contained in the report of the fourth meeting of persons chair-
ing the human rights treaty bodies,'™ requested that the report of the indepen-
dent expert be updated; requested the Secretary-General to give high priority to
establishing a computcrized database to improve the efficiency and cffective-
ness of the functioning of the treaty bodies; and endorsed the amendments to
the International Convention on the Elimination of All Forms of Racial Dis-
crimination and the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

(2) Universal realization of the right of peoples to sclf-determination

By its resolution 47/83 of 16 December 1992,'” adopted on the recom-
mendation of the Third Committee,>™ the General Assembly, taking note of the
report of the Secretary-General on the right of peoples to sclf-detcrmination,”!
reaffirmed that the universal realization of the right of all peoples, including those
under colonial, foreign and alien domination, to sclf-determination was a fun-
damental condition for the cffective guarantee and observance of human rights
and for the preservation and promotion of such rights; declared its firm oppo-
sition to acts of forcign military intervention, aggression and occupation, since
those had resulted in the suppression of the right of peoples to self-determination
and other human rights in certain parts of the world; and requested the Com-
mission on Human Rights to continue to give special attention to the violation
of human rights, espccially the right to scif-detcrmination, resulting from for-
cign military intcrvention, aggression or occupation. Furthermore, by its reso-
lution 47/82 of the same date,2"? adopted also on the recommendation of the
Third Committee,™ the General Assembly called upon all States to implement
fully and faithfully all the relevant rcsolutions of the United Nations regarding
the exercise of the right to self-determination and independence by peoples un-
der colonial and foreign domination; and reaffirmed the legitimacy of the struggle
of peoples for independence, territorial integrity, national unity and liberation
from colonial domination, apartheid and foreign occupation, in all its forms and
by all available means.

(3) Use of mercenaries as a means to violate human rights and to impede
the exercise of the right of peoples to self-determination

By its resolution 47/84 of 16 December 1992,”* adopted on the recom-
mendation of the Third Committee,”"” the General Assembly, welcoming again
the adoption of the International Convention against the Recruitment, Use, Fi-
nancing and Training of Mercenaries,>*® took note with appreciation of the re-
port of the Special Rapporteur of the Commission on Human Rights;*"? con-
demned the continued recruitment, financing, training, assembly, transit and use
of mercenaries, as well as other forms of support to merccnaries, for the pur-
pose of destabilizing and overthrowing the Governments of African States and
of other developing States and fighting against the national liberation move-
ments of peoples struggling for the exercise of their right to self-determination;
reaffirmed that the use of mercenaries and their recruitment, financing and train-
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ing were offences of grave concern to all States and violated the purposes and
principles enshrincd in the Charter of the United Nations; and called upon all
Statcs that had not yet done so to consider taking early action to accede to or to
ratify the Convention.

(4) Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities

By its resolution 47/135 of 18 December 1992,%™ adopted on the recom-
mendation of the Third Committee,”™ the General Assembly, having consid-
cred the note by the Secretary-General,*'" adopted the Declaration on the Rights
of Persons Belonging to National or Ethnic, Religious and Linguistic Minori-
ties, contained in the annex to the resolution; requested the Secretary-General
to ensure the distribution of the Declaration as widely as possible and to in-
clude the text of the Declaration in the next edition of Human Rights: A Com-
pilation of International Instruments; and invited the rclevant organs and bod-
ies of the United Nations, including treaty bodies, as well as representatives of
the Commission on Human Rights and the Subcommission on Prevention of Dis-
crimination and Protection of Minorities, to give due regard to the Declaration
within their mandates.

Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities

The General Assembly,

Reaffirming that one of the basic aims of the United Nations, as proclaimed in the
Charter, is to promote and encourage respect for human rights and for fundamental free-
doms for all, without distinction as to race, sex, language or religion,

Reaffirming faith in fundamental human rights, in the dignity and worth of the hu-
man person, in the equal rights of men and women and of nations large and small,

Desiring to promote the realization of the principles contained in the Charter, the
Universal Declaration of Human Rights,?'' the Convention on the Prevention and Pun-
ishment of the Crime of Genocide,2'? the International Convention on the Elimination of
All Forms of Racial Discrimination,?'* the International Covenant on Civil and Political
Rights,2'* the International Covenant on Economic, Social and Cultural Rights,?'* the Dec-
laration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Beliefs,'® and the Convention on the Rights of the Child,2'” as well as other
relevant international instruments that have been adopted at the universal or regional level
and those concluded between individual States Members of the United Nations,

Inspired by the provisions of article 27 of the International Covenant on Civil and
Political Rights concerning the rights of persons belonging to ethnic, religious or linguis-
tic minorities,

Considering that the promotion and protection of the rights of persons belonging to
national or ethnic, religious and linguistic minorities contribute to the political and social
stability of States in which they live,

Emphasizing that the constant promotion and realization of the rights of persons be-
longing to national or ethnic, religious and linguistic minorities, as an integral part of the
development of society as a whole and within a democratic framework based on the rule
of law, would contribute to the strengthening of friendship and cooperation among peoples
and States,

Considering that the United Nations has an important role to play regarding the pro-
tection of minorities,
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Bearing in mind the work done so far within the United Nations system, in particu-
lar by the Commission on Human Rights, the Subcommission on Prevention of Discrimi-
nation and Protection of Minoritics and the bodies established pursuant to the Interna-
tional Covenants on Human Rights and other relevant international human rights
instruments in promoting and protecting the rights of persons belonging to national or
ethnic, religious and linguistic minorities,

Taking into account the important work which is done by intergovernmental and non-
governmental organizations in protecting minorities and in promoting and protecting the
rights of persons belonging to national or ethnic, religious and linguistic minorities,

Recognizing the need to ensure cven more effective implementation of international
human rights instruments with regard to the rights of persons belonging to national or
cthnic, religious and linguistic minorities,

Proclaims this Declaration on the Rights of Persons Belonging to National or Eth-
nic, Religious and Linguistic Minoritics:

Article 1
1. States shall protect the existence and the national or ethnic, cultural, religious
and linguistic identity of minorities within their respective territories and shall encourage
conditions for the promotion of that identity.
2. States shall adopt appropriatc legislative and other measures to achieve those
ends.

Article 2

1. Persons belonging to national or ethnic, religious and linguistic minorities (here-
inafter referred to as persons belonging to minorities) have the right to enjoy their own
culture, to profess and practise their own religion, and to use their own language, in pri-
vate and in public, freely and without interference or any form of discrimination.

2. Persons belonging to minoritics have the right to participate effectively in cul-
tural, religious, social, economic and public life.

3. Persons belonging to minorities have the right to participate effectively in deci-
sions on the national and, where appropriate, regional level concerning the minority to
which they belong or the regions in which they live, in 2 manner not incompatible with
national legislation.

4. Persons belonging to minorities have the right to establish and maintain their
own associations.

S. Persons belonging to minorities have the right to establish and maintain, with-
out any discrimination, free and peaceful contacts with other members of their group and
with persons belonging to other minorities, as well as contacts across frontiers with citi-
zens of other States to whom they are related by national or ethnic, religious or linguistic
ties. )

Article 3
1. Persons belonging to minorities may exercise their rights, including those set forth
in the present Declaration, individually as well as in community with other members of
their group, without any discrimination.
2. No disadvantage shall result for any person belonging to a minority as the con-
sequence of the exercise or non-exercise of the rights set forth in the present Declaration.

Article 4
1. States shall take measures where required to ensure that persons belonging to
minorities may exercise fully and effectively all their human rights and fundamental free-
doms without any discrimination and in full equality before the law.

2. States shall take measures to create favourable conditions to enable persons be-
longing to minorities to express their characteristics and to develop their culture, lan-
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guage, religion, traditions and customs, except where specific practices are in violation of
national law and contrary to international standards.

3. States should take appropriatc measures so that, wherever possible, persons be-
longing to minoritics may have adequate opportunities to learn their mother tongue or to
have instruction in their mother tongue.

4. States should, where appropriate, takec measures in the ficld of education, in or-
der to encourage knowledge of the history, traditions, language and culture of the minori-
ties existing within their territory. Persons belonging to minorities should have adequate
opportunities to gain knowledge of the socicty as a whole.

5. States should consider appropriatc measures so that persons belonging to mi-
noritics may participate fully in the cconomic progress and development in their country.
Article 5

1. National policies and programmes shall be planned and implemented with duc
regard for the legitimate intercsts of persons belonging to minorities.

2. Programmes of cooperation and assistance among States should be planned and
implemented with due regard for the legitimate interests of persons belonging to minori-
ties.

Article 6

States should cooperate on questions relating to persons belonging to minorities,
inter alia, exchanging information and experiences, in order to promote mutual under-
standing and confidence.

Article 7

States should cooperate in order to promote respect for the rights set forth in the
present Declaration.

Article 8

1. Nothing in the present Declaration shall prevent the fulfilment of international
obligations of States in relation to persons belonging to minorities. In particular, States
shall fulfil in good faith the obligations and commitments they have assumed under in-
ternational treaties and agreements to which they arc parties.

2. The exercise of the rights set forth in the present Declaration shall not prejudice
the enjoyment by all persons of universally recognized human rights and fundumental free-
doms.

3. Measures taken by States to ensure the effective enjoyment of the rights set forth
in the present Declaration shall not prima facie be considered contrary to the principle of
equality contained in the Universal Declaration of Human Rights.

4. Nothing in the present Declaration may be construed as permitting any activity
contrary to the purposes and principles of the United Nations, including sovereign equal-
ity, territorial integrity and political independence of States.

Article 9
The specialized agencies and other organizations of the United Nations systems shall
contribute to the full realization of the rights and principles set forth in the present Dec-
laration, within their respective fields of competence.

(5) Right to development

By its resolution 47/123 of 18 December 1992,2'* adopted on the recom-
mendation of the Third Committee,'” the General Assembly, reaffirming the
Declaration on the Right to Development,?" bearing in mind the principles pro-
claimed in the Rio Declaration on Environment and Development of 14 June
1992,2%' and having considered the comprehensive report of the Secretary-

General**? prepared pursuant to Commission on Human Rights resolution
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1991/15 of 22 February 1991*** and General Assembly resolution 46/123 of 17
December 1991, reaffirmed the importance of the right to development for afl
countries, in particular the developing countrics; took note with interest of the
comprchensive report of the Secretary-General; requested the Sceretary-General
to submit to the Commission on Human Rights at its forty-ninth session con-
crete proposals on the effective implementation and promotion of the Declara-
tion on the Right to Development, taking into account the views expressed on
the issue at the forty-eighth session of the Commission as well as any further
comments and suggestions that might be submitted on the basis of paragraph 3
of Commission resolution 1992/13 of 21 February 1992;%%* and reiterated the
need for appropriate ways and means, such as an evaluation mechanism, to en-
sure the promotion, cncouragement and rcinforcement of the principles con-
tained in the Declaration.

(6) Human rights and extreme poverty

By its resolution 47/134 of 18 December 1992,%%° adopted on the recom-
mendation of the Third Committee,>*” the General Assembly reaffirmed that ex-
treme povcerty and exclusion from society constituted a violation of human dig-
nity and that urgent national and international action was therefore required to
eliminate them; and expressed its satisfaction that the Commission on Human
Rights, in its resolution 1992/11 of 21 February 1992,%7 had requested the Sub-
commission on Prevention of Discrimination and Protection of Minoritics to un-
dertake a study of extreme poverty and, in particular, of the following aspects:
the effects of extreme poverty on the enjoyment and exercisc of all human rights
and fundamental freedoms of those experiencing it; the efforts of the poorest to
achieve the exercise of those rights and to participate fully in the development
of the socicty in which they lived; the conditions in which the poorest might
citectively convey their expericnce and their thoughts and become partners in
the realization of human rights; and the means of ensuring a better understand-
ing of the experience and thoughts of the poorest and of the persons working
with them.

(7) Elimination of all forms of religious intolerance

By its resolution 47/129 of 18 December 1992,%* adopted on the recom-
mendation of the Third Committce,>?” the General Assembly rcaffirmed that free-
dom of thought, conscience, religion and belief was a human right derived from
the inherent dignity of the human person and guaranteed to all without discrimi-
nation; urged States to ensure that their constitutional and legal systems pro-
vided adequate guarantees of freedom of thought, conscience, religion and be-
lief, including the provision of effective remedics where there was intolerance
or discrimination based on religion or belief; called upon all States to recog-
nize, as provided in the Declaration on the Elimination of All Forms of Intol-
erance and of Discrimination Based on Religion or Belief,” the right of all
persons to worship or assembly in connection with a religion or belief, and to
establish and maintain places for those purposes; also called upon all States in
accordance with their national legislation to exert utmost efforts to ensure that
religious places and shrincs were fully respected and protected; recommended
that the promotion and protection of the right to freedom of thought, conscience
and religion be given appropriate priority in the work of the United Nations pro-
gramme of advisory services in the field of human rights, with regard to, inter
alia, the drafting of basic legal texts in conformity with international instru-
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ments on human rights and taking into account the provisions of the Declara-
tion; encouraged the Human Rights Committee to give priority to its announced
intention to prepare a general comment on article 18 of the International Cov-
cnant on Civil and Political Rights,”*' dealing with freedom of thought, con-
science and religion; and requested the Commission on Human Rights to con-
tinue its consideration of measures to implement the Declaration.

(8) Declaration on the Protection of All Persons from Enforced
Disappearance

By its rcsolution 47/133 of 18 December 1992,2 adopted on the recom-
mendation of the Third Committee, > the General Assembly proclaimed the fol-
lowing Declaration on the Protection of All Persons from Enforced Disappear-
ance as a body of principles for all States and urged that all efforts be made so
that the Declaration might become generally known and respected:

Article 1

1. Any act of enforced disappearance is an offence to human dignity. 1t is con-
demned as a deniul of the purposes of the Charter of the United Nations and as a grave
and fagrant violation of the human rights and fundamental freedoms proclaimed in the
Universal Declaration of Human Rights and reaffirmed and developed in international in-
struments in this field.

2. Any act of enforced disappearance places the persons subjected thereto outside
the protection of the law and inflicts severe suffering on them and their families. [t con-
stitutes a violation of the rules of international law guaranteeing, inter alia, the right to
recognition as a person before the law, the right to liberty and security of the person and
the right not to be subjected to torture and other cruel, inhuman or degrading treatment
or punishment. It also violates or constitutes a grave threat to the right to life.

Article 2

1. No state shall practise, pcrmit or tolerate enforced disappearances.

2. States shall act at the national and regional levels and in cooperation with the
United Nations to contribute by all means to the prevention and eradication of enforced
disappearance.

Article 3

Each State shall take effective legislative, administrative, judicial or other measures
to prevent and terminate acts of enforced disappearance in any territory under its juris-
diction.

Article 4

1. All acts of enforced disappearance shall be offences under criminal law punish-
able by appropriate penalties which shall take into account their extreme seriousness.

2. Mitigating circumstances may be established in national legislation for persons
who, having participated in enforced disappearances, are instrumental in bringing the vic-
tims forward alive or in providing voluntarily information which would contribute to clari-
fying cases of enforced disappearance.

Article 5

In addition to such criminal penalties as are applicable, enforced disappearances ren-
der their perpetrators and the State or State authorities which organize, acquiesce in or
tolerate such disappearances liable under civil law, without prejudice to the international
responsibility of the State concerned in accordance with the principles of international law.

Article 6

1. No order or instruction of any public authority, civilian, military or other, may
be invoked to justify an enforced-disappearance. Any person receiving such an order or
instruction shall have the right and duty not to obey it.
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2. Each State shall ensure that orders or instructions directing, authorizing or en-
couraging any enforced disappearance are prohibited.
3. Training of law enforcement officials shall emphasize the provisions in para-
graphs 1 and 2 of the present article.
Article 7
No circumstances whatsoever, whether a threat of war, a state of war, internal po-

litical instability or any other public emergency, may be invoked to justify enlorced dis-
appearances.

Article 8

L. No State shall expel, return (refouler) or extradite a person to another State where
there are substantial grounds to belicve that he would be in danger of enforced disappear-
ance.

2. For the purpose of determining whether there are such grounds, the competent
authorities shall take into account all relevant considerations including, where applicable,
the existence in the State concerned of a consistent pattern of gross, flagrant or mass vio-
lations of human rights.

Article 9

1. The right to a prompt and cffective judicial remedy as a means of determining
the whereabouts or state of health of persons deprived of their liberty and/or identilying
the authority ordering or carrying out the deprivation of liberty is required to prevent en-
forced disappearances under all circumstances, including those referred to is article 7
above.

2. In such proceedings, competent national authorities shall have access to all places
where persons deprived of their liberty are being held and to each part of those places, as
well as to any place in which there are grounds to believe that such persons may be found.

3. Any other competent authority entitled under the law of the State or by any in-
ternational legal instrument to which the State is a party may also have access to such
places.

Article 10

1. Any person deprived of liberty shall be held in an officially recognized place of
detention and, in conformity with national law, be brought before a judicial authority
promptly after detention.

2. Accurate information on the detention of such persons and their place or places
of detention, including transfers, shall be made promptly available to their family mem-
bers, their counsel or to any other persons having a legitimate interest in the information
unless a wish to the contrary has been manifested by the persons concerned.

3. An official up-to-date register of all persons deprived of their liberty shall be
maintained in every place of detention. Additionally, each State shall take steps to main-
tain similar centralized registers. The information contained in these registers shall be made
available to the persons mentioned in the preceding paragraph, to any judicial or other
competent and independent national authority and to any other competent authority en-
titled under the law of the State concerned or any international legal instrument to which
a State concerned is a party, seeking to trace the whereabouts of a detained person.

Article 11

All persons deprived of liberty must be released in a manner permitting reliable veri-
fication that they have actually been released and, further, have been released in condi-
tions in which their physical integrity and ability fully to exercise their rights are assured.

Article 12

1. Each State shall establish rules under its national law indicating those officials
authorized to order deprivation of liberty, establishing the conditions under which such
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orders may be given, and stipulating penalties for officials who, without legal justifica-
tion, refuse to provide information on any detention.

2. Euch State shall likewise ensure strict supervision, including a clear chain of com-
mand, of all law enforcement officials responsible for apprehensions, arrests, detentions,
custody, transfers and imprisonment, and of other officials authorized by law to use force
and firearms.

Article 13

1. Each State shall ensure that any person having knowledge or a legitimate inter-
est who alleges that a person has been subjected to enforeed disappearance has the right
to complain to a competent and independent State authority and to have that complaint
promptly, thoroughly and impartially investigated by that authority. Whenever there are
reasonable grounds to believe that an enforced disappearance has been committed, the
State shall promptly refer the matter to that authority for such an investigation, even if
there has been no formal complaint. No measure shall be taken to curtail or impede the
investigation.

2. Each State shall ensure that the competent authority shall have the necessary pow-
ers and resources to conduct the investigation effectively, including powers to compel at-
tendance of witnesses and production of relevant documents and to make immediate on-
site visits.

3. Steps shall be taken to ensure that all involved in the investigation, including the
complainant, counsel, witnesses and those conducting the investigation, are protected
against ill-treatment, intimidation or reprisal.

4. The findings of such an investigation shall be made available upon request to all
persons concerned, unless doing so would jeopardize an ongoing criminal investigation,

5. Steps shall be taken to ensure that any ill-trcatment, intimidation or reprisal or
any other form of interference on the occasion of the lodging of a complaint or during
the investigation procedure is appropriately punished.

6. An investigation, in accordance with the procedures described above, should be
able 10 be conducted for as long as the fate of the victim of enforced disappearance re-
mains unclarified.

Article 14

Any person alleged to have perpetrated an act of enforced disappearance in a par-
ticular State shall, when the facts disclosed by an official investigation so warrant, be
brought before the competent civil authoritics of that State for the purpose of prosccution
and trial unless he has been extradited to another Statc wishing to exercise jurisdiction in
accordance with the relevant international agreements in force. All States should take any
lawful and appropriate action available to them to bring to justice all persons presumed
responsible for an act of enforced disappearance, who are found to be within their juris-
diction or under their control.

Article 15

The fact that there are grounds to believe that a person has participated in acts of an
extremely serious nature such as those referred to in article 4, paragraph 1, above, re-
gardless of the motives, shall be taken into account when the competent authorities of the
State decide whether or not to grant asylum.

Article 16

1. Persons alleged to have committed any of the acts referred to in article 4, para-
graph 1, above, shall be suspended from any official duties during the investigation re-
ferred to in article 13 above.

2. They shall be tried only by the competent ordinary courts in each State, and not
by any other special tribunal, in particular military courts.
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3. No privileges, immunities or special cxemptions shall be admitted in such tri-
als, without prejudice to the provisions contained in the Vienna Convention on Diplo-
matic Relations.

4. The persons presumed responsible for such acts shall be guaranteed fair treat-
ment in accordance with the relevant provisions of the Universal Declaration of Human
Rights and other relevant international agreements in force at all stages of the investiga-
tion and eventual prosecution and trial.

Article 17

1. Acts constituting cnforced disappcarance shall be considered a continuing of-
fence as long as the perpetrators continue to conceal the fate and the whereabouts of per-
sons who have disappearcd and these facts remain unclarified.

2. When the remedies provided for in article 2 of the International Covenant on
Civil and Political Rights arc no longer effective, the statute of limitations relating to acts
of enforced disappearance shall be suspended until these remedies are re-established.

3. Statutes of limitations, where they exist, relating to acts of enforced disappear-
ance shall be substantial and commensurate with the extreme seriousness of the offence.

Article 18

1. Persons who have or arc alleged to have committed offences referred to in ar-
ticle 4, paragraph 1, above, shall not benefit from any special amnesty law or similar meas-
ures that might have the effect of exempting them from any criminal proceedings or sanc-
tion.

2. In the excrcise of the right of pardon, the extreme seriousness of acts of en-
forced disappearance shall be taken into account.

Article 19

The victims of acts of enforced disappearance and their family shail obtain redress
and shall have the right to adequate compensation, including the means for as complcte
a rehabilitation as possible. In the event of the death of the victim as a result of an act of
enforced disappearance, their dependants shali also be entitled to compensation.

Article 20

I. States shall prevent and suppress the abduction of children of parents subjected
to enforced disappearance and of children born during their mother’s enforced disappear-
ance, and shall devote their efforts to the search for and identification of such children
and to the restitution of the children to their families of origin.

2. Considering the need to protect the best interests of children referred to in the
preceding paragraph, there shall be an opportunity, in States which recognize a system of
adoption, for a review of the adoption of such children and, in particular, for annulment
of any adoption which originated in enforced disappearance. Such adoption should, how-
ever, continue to be in force if consent is given, at the time of the review, by the child’s
closest relatives.

3. The abduction of children of parents subjected to enforced disappearance or of
children born during their mother’s enforced disappearance, and the act of altering or sup-
pressing documents attesting to their true identity, shall constitute an extremely serious
offence, which shall be punished as such.

4. For these purposes, States shall, where appropriate, conclude bilateral and mul-
tilateral agreements. ’

Article 21

The provisions of the present Declaration are without prejudice to the provisions
enunciated in the Universal Declaration of Human Rights or in any other international
instrument, and shall not be construed as restricting or derogating from any of those pro-
visions.
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Furthermore, by its resolution 47/132 of 18 December 1992,2* adopted also
on the recommendation of the Third Committce,”® the General Assembly ex-
pressed its appreciation to the Working Group on Enforced or Involuntary Dis-
appearances for its humanitarian work and thanked those Governments that were
cooperating with it; welcomed the decision made by the Commission on Hu-
man Rights in its resolution 1992/30 of 28 Fcbruary 19927 to cxtend for three
years the term of the mandate of the Working Group, as defincd in Commission
resolution 20 (XXXVI) of 29 February 1980;%7 invited Governments to take
appropriate legislative or other steps to prevent and suppress the practice of en-
forced disappearances and to take action at national and rcgional levels and in
cooperation with the United Nations to that end; and requested the Working
Group, pursuant to its mandate, to take into account the provisions of the Dec-
laration on the Protection of All Persons from Enforced Disappcarance.

(9) Summary and arbitrary executions

By its resolution 47/136 of 18 Deccmber 1992,2*" adopted on the recom-
mendation of the Third Committee,™” the Gencral Assembly once again strongly
condemncd the large number of extrajudicial, summary or arbitrary exccutions
which continued to take place throughout the world; demanded that the prac-
tice of summary or arbitrary cxecutions be brought to an end; appcaled urgently
to Governments, United Nations bodies, the spccialized agencics, regional in-
tergovernmental organizations and non-governmental organizations to take ef-
fective action to combat and eliminatc summary or arbitrary executions, includ-
ing extra-legal exccutions; reaffirmed Economic and Social Council decision
19927242 of 20 July 1992, in which the Council approved the decision of the
Commission on Human Rights®* to appoint a special rapporteur for three years
to consider questions related to summary or arbitrary exccutions and also ap-
proved the Commission’s request to the Secrctary-General to continue to pro-
vide all necessary assistance to the Special Rapporteur; and welcomed the rec-
ommendations made by the Special Rapporteur in his reports to the Commission
on Human Rights at its forty-fourth, forty-fifth, forty-sixth, forty-seventh and
forty-eighth sessions,*' with a view to eliminating summary or arbitrary ex-
ecutions.

(10) Ethnic cleansing and racial hatred

By its resolution 47/80 of 16 December 1992,2*? adopted on the recom-
mendation of the Third Committee,2** the General Assembly, recalling the Char-
ter of the United Nations, the Universal Declaration of Human Rights, the In-
ternational Covenants on Human Rights and the International Convention on the
Elimination of All Forms of Racial Discrimination, deeply alarmed by policies
and practices of ethnic cleansing, which fostered hatred and violence, wherever
they occurred, and reaffirming its resolution 46/242 of 25 August 1992, con-
demned unreservedly ethnic cleansing and acts of violence arising from racial
hatred; strongly rejected policics and ideologies aimed at promoting racial hat-
red and ethnic cleansing in any form; rcaffirmed that ethnic cleansing and ra-
cial hatred were totally incompatible with universally reccognized human rights
and fundamental freedoms; reiterated its conviction that those who committed
or ordered the commission of acts of ethnic cleansing were individually respon-
sible and should be brought to justice; demanded that all those who committed
or ordered the commission of acts of ethnic cleansing put an end to them im-
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mediately; and called upon all States to cooperate in eliminating all forms of
ethnic cleansing and racial hatred.

(11) Regional arrangements for the promotion and
protection of human rights

By its resolution 47/125 of 18 December 1992,2*4 adopted on the recom-
mendation of the Third Committce,*** the General Assembly, reaffirming that
regional arrangements for the promotion and protection of human rights might
make a major contribution to the effective enjoyment of human rights and fun-
damental frcedoms and that the exchange of information and expericnce in that
ficld among the regions, within the United Nations systcm, might be improved,
and bearing in mind that rcgional instruments should complement the univer-
sally acccpted human rights standards and that the persons chairing thc human
rights treaty bodies had noted during their third meeting, held at Geneva from
I to 5 October 1990), that certain inconsistencics between provisions of inter-
national instruments and those of regional instruments might raisc difficultics
with regard to their implementation,?** took note of the rcport of the Scerctary-
General;**” welcomed the continuing cooperation and assistance of the Centre
for Human Rights of the Sccretariat in the further strengthening of the existing
regional arrangements and regional machinery for the promotion and protection
of human rights; welcomed also in that respect the close cooperation given by
the Centre for Human Rights in the organization of regional and subregional
training courses or workshops in the field of human rights aiming at creating
greater understanding of the promotion and protection of human rights issucs
in the regions and at improving proccdures and examining the various systems
for the promotion and protection of the universally accepted human rights stand-
ards; invited States in areas where regional arrangements in the ficld of human
rights did not yet exist to consider agrcements with a vicw to the establishment
within their respective regions of suitable regional machinery for the promotion
and protection of human rights; and invited the organizers of regional meetings
convened in preparation for the World Conference on Human Rights, to be held
in 1993, to promote further ratification of and accession to United Nations hu-
man rights treaties and the implementation of universally accepted human rights
standards.

(12) Strengthening of United Nations action in the field of human rights
through the promotion of international cooperation and the importance
of non-selectivity, impartiality and objectivity

By its resolution 47/131 of 18 December 1992,2%* adopted on the recom-
mendation of the Third Committee,*” the General Asscmbly reiterated that, by
virtue of the principle of equal rights and self-determination of peoples en-
shrined in the Charter of the United Nations, all peoples had the right freely to
determine, without external interference, their political status and to pursue their
economic, social and cultural development, and that every State had the duty to
respect that right within the provisions of the Charter, including respect for ter-
ritorial integrity; reaffirmed that it was a purpose of the United Nations and the
task of all Member States, in cooperation with the Organization, to promote and
encourage respect for human rights and fundamental freedoms and to remain
vigilant with regard to violations of human rights wherever they occurred; called
upon all Member States to base their activities for the protection and promotion

-of human rights on the Charter of the United Nations, the Universal Declara-
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tion of Human Rights, the International Covenant on Economic, Social and Cul-
tural Rights, the International Covenant on Civil and Political Rights and other
rclevant international instruments, and to refrain from activitics that were in-
consistent with that international framework; considered that international co-
operation in that ficld should make an effective and practical contribution to the
urgent task of preventing mass and flagrant violations of human rights and fun-
damental frecdoms for all and to the strengthening of international peace and
security; affirmed that the promotion, protection and full rcalization of all hu-
man rights and fundamental freedoms as legitimate concerns of the world com-
munity should be guided by the principles of non-sclectivity, impartiality and
objectivity, and should not be used for political cnds; invited Member States to
consider adopting, as appropriate, within the framework of their respective le-
gal systems and in accordance with their obligations under international law,
especially the Charter, and international human rights instruments, the meas-
ures that they might deem appropriate to achicve further progress in interna-
tional cooperation in promoting and encouraging respect for human rights and
fundamental freedoms; and requested the Commission on Human Rights to con-
tinue to examine ways and means to strengthcn United Nations action in that
regard on the basis of the resolution and of Commission resolution 1992/39 of
28 Fcbruary 19922

(13) Alternative approaches and ways and means within the United Nations
system for improving the effective enjoyment of human rights and funda-
mental freedoms

By its resolution 47/137 of 18 December 1992,%*'adopted on the recom-

mendation of the Third Committee,* the General Assembly reiterated its re-
quest that the Commission on Human Rights should continuc its current work
on overall analysis with a view to further promoting and strengthening human
rights and fundamental freedoms; reaffirmed that equal attention and urgent con-
sideration should be given to the implementation, promotion and protection of
civil and political rights and of economic, social and cultural rights; reiterated
once again that the international community should accord, or continue to ac-
cord, priority to the search for solutions to mass and flagrant violations of hu-
man rights of peoples and individuals affected by situations such as those men-
tioned in paragraph 1 () of General Assembly resolution 32/130 of 16 December
1977, paying due attention also to other situations of violations of human rights;
reaffirmed that the right to development was an inalienable human right; reaf-
firmed also that international peace and security were essential elements for
achieving full realization of the right to development; recognized that all hu-
man rights and fundamental freedoms were indivisible and interdependent; and
considered it necessary for all Members States to promote international coop-
eration on the basis of respect for the independence, sovereignty and territorial
integrity of each State, including the right of every people to choose freely its
own socio-economic and political system, with a view to solving international
economic, social and humanitarian problems.

(14) Enhancing the effectiveness of the principle of periodic and
genuine elections
By its resolution 47/138 of 18 December 1992,2*® adopted on the recom-
mendation of the Third Committee,”** the General Assembly, acknowledging
the proposed guidelines on electoral assistance prepared by the Secretariat,>>>
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took note with appreciation of the report of the Secretary-General;>>® wel-
comed the decision of the Sccretary-General®” to designate a focal point for
electoral verification and electoral assistance; and took note of the decision of
the Sccretary-General®™™® to establish the Electoral Assistance Unit within the
Secretariat.

(15) New international humanitarian order

By its resolution 47/106 of 16 December 1992,> adopted on the recom-
mendation of the Third Committee,*” the General Assembly, taking note of the
reports of the Secretary-General®*' and the comments made by various Gov-
crnments, specialized agencies and non-governmental organizations, and rec-
ognizing the necd for active follow-up to the reccommendations and suggestions
made by the Independent Commission on International Humanitarian Issues®*?
and the role being played in that regard by the Independent Bureau for Hu-
manitarian Issues, set up for the purpose, expressed its appreciation to the
Secrctary-General for his continuing active support to the efforts to promote a
new international humanitarian order; urged Governments as well as govern-
mental and non-governmental organizations that had not yet done so to provide
their comments and expertise to the Sccretary-General regarding the humani-
tarian order and the rcport of the Independent Commission; called upon Gov-
ernments, the United Nations system and intergovernmental and non-
intergovernmental organizations further to develop international cooperation in
the humanitarian field; and invited the Independent Burcau for Humanitarian [s-
sues to continue and further strengthen its essential role in following up the work
of the Independent Commission.

(16) World Conference on Human Rights

By its resolution 47/122 of 18 December 1992,2%* adopted on the recom-
mendation of the Third Committee,”** the General Assembly took note with ap-
preciation of the reports of the Preparatory Committee for the World Confer-
ence on Human Rights on the work of its second®®® and third®*® sessions;
approved the draft rules of procedure for the World Conference on Human
Rights, as recommended by the Preparatory Committee, with exception of rule
15 (e); also approved the provisional agenda for the Conference, as annexed to
the resolution, on the understanding that participants could raisc issucs of inter-
est to them under the appropriate agenda item at the fourth session of the Pre-
paratory Committee and at the Conference for possible inclusion in the final text.

(17) Development of public information activities in the
field of human rights

By its resolution 47/128 of 18 December 1992,*7 adopted on the recom-
mendation of the Third Committee,2*® the General Assembly took note of the
report of the Secretary-General;*%” ¢ncouraged all Member States to make spe-
cial efforts to provide, facilitate and encourage publicity for the activities of the
United Nations in the field of human rights and to accord priority to the dis-
semination, in their respective national and local languages, of the texts of the
Universal Declaration of Human Rights, the International Covenants on Human
Rights and major conventions on human rights, as well as information and edu-
cation on the practical ways in which the rights and freedoms enjoyed under
those instruments could be exercised; and urged all Member States to include
in their educational curricula materials relevant to a comprehensive understand-
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ing of human rights issues, and encouraged all those responsible for training in
law and its enforcement, the armed forces, medicine, diplomacy and other rcl-
evant ficlds to include appropriate human rights components in their pro-
grammes.

() Crime prevention and criminal justice

(1) United Nations crime prevention and criminal justice programme

By its resolution 47/91 of 16 December 1992,27” adopted on the recom-
mendation of the Third Committee,?”’ the General Assembly, recalling the rec-
ommendations of the Ministerial Meeting on the Creation of an Effective United
Nations Crime Prevention and Criminal Justice Programme, held at Versailles,
France, from 21 to 23 November 1991,27% which had been adopted by the Gen-
eral Assembly by it resolution 46/152 of 18 December 1991 on the creation of
an effective United Nations crime prevention and criminal justice programme,
and which had included the statement of principles and programme of action
contained in the annex to the resolution, and taking note of Economic and So-
cial Council resolution 1992/t of February 1992, by which the Council had de-
cided to cstablish the Commission on Crime Prevention and Criminal Justice,
welcomed the establishment of the Commission on Crime Prevention and Crimi-
nal Justice and the results of its first session, held at Vienna from 21 to 30 April
1992;2™ and took note of the rcports of the Secrctary-Gencral on the measures
taken to implement the statcment of principles and programme of action of the
United Nations crime prevention and criminal justice programme,”” on the
United Nations African Institute for the Prevention of Crime and the Treatment
of Offenders®” and on the strengthening of international cooperation in com-
bating organized crime.?™®

(2) International cooperation in combating organized crime

By its resolution 47/87 of 16 December 1992,277 adopted on the recom-
mendation of the Third Committee,>”™ the General Asscmbly, recalling that the
Eighth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders had adopted resolutions entitled “Organized crime” and “Preven-
tion and control of organized crime”,?”” bearing in mind that the Eighth Con-
gress had explored possibilities and ways of strengthening further international
cooperation in combating organized crime and had adopted the Guidelines for
the prevention and control of organized crime,”"’ and model treaties relating to
that question,®' acknowledging with appreciation the work done by the Com-
mission on Crime Prevention and Criminal Justice during its first session, held
at Vienna from 21 to 30 April 1992,2*2 urged Member States to give favourable
consideration to the implementation of the Guidelines for the prevention and
control of organized crime at both national and international levels; invited Mem-
ber States to make available to the Secretary-General, on request, the provi-
sions of their legislation rclating to money laundering, the tracing, seizing and
forfeiture of the proceeds of crime and the monitoring of large-scale cash trans-
actions and other measures so that they might be available to Member States
desiring to enact or further develop legislation in those fields; requested the Com-
mission on Crime Prevention and Criminal Justice to continue to consider ways
of strengthening international cooperation in combating organized crime; and
also requested the Commission to organize the ongoing review and analysis of
the incidence of transnational organized criminal activity and the dissemination
of information thereon.
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(3) Convention on the Prevention and Punishment of the
Crime of Genocide®™
By its resolution 47/108 of 16 December 1992,%** adopted on the recom-
mendation of the Third Committee,”* the General Assembly, taking note of the
report of the Secretary-General,?*® once again strongly condemned the crime of
genocide; noted with satisfaction that more than 100 States had ratificd the Con-
vention on the Prevention and Punishment of the Crime of Genocide or had ac-
ceded thercto; and urged thosc States which had not yet done so to become par-
tics to the Convention and to ratify it and accede to it without further dclay.

4. LAW OF THE SEA

Status of the United Nations Convention on the Law of the Sea®™’

As of 31 December 1992, 53 States had ratified the United Nations Con-
vention on the Law of the Sea or acceded to it.

Preparatory Commission for the International Seabed Authority and for the
International Tribunal for the Law of the Sea®™™

The Preparatory Commission met twice during 1992. The tenth session was
held at Kingston from 24 February to 13 March 1992 and a summer meeting
was held in New York from 10 to 21 August 1992.

Regarding the implementation of resolution II of the Third United Nations
Confercnce on the Law of the Sea, the General Committee, acting on behalf of
the Preparatory Commission as the cxecutive organ for the implementation of
resolution 11, adopted on 12 March 1992 the Understanding on the fulfilment of
obligations by the registered pioncer investor, the China Occan Mineral Re-
sources and Development Association, and its certifying State, China.2*” On 18
August 1992, the Gencral Committce adopted the similar Understanding with
rcgard to the Interocecanmetal Joint Organization and its certifying States, Bul-
garia, Cuba, Czechoslovakia, Poland and the Russian Federation.”™

During the tenth session, the General Committee also: (a) considered the
report of the Group of Experts on a detailed examination of the documents sub-
mitted jointly by the registered pioneer investors on the preparatory work con-
cerning the exploration of the area reserved for the International Seabed Au-
thority*”! and approved its recommendations; (b) considered and took note of
the periodic reports submitted by the certifying States — France, India, Japan
and the Russian Federation—on the pioneer activities carried out by the reg-
istered pioneer investors; (c) took note of the report of the third meeting of the
Training Panel, approved the recommendations and designations of the six can-
didates selected by the Pancl for the trainceships under the training programmes
offered by France and Japan; and (d) took note of the communication on the
training programmes offered by India and the Russian Federation.”"?

With regard to the preparation of the draft rules of procedure for the or-
gans of the Authority, the Plenary completed its consideration of the draft Head-
quarters Agreement between the International Seabed Authority and the Gov-
ernment of Jamaica;>”® the draft Protocol on the privileges and immunities of
officials and experts;>** and the draft Agreement concerning the relationship be-
tween the United Nations and the International Seabed Authority.>*® The Ple-
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nary also completed its consideration of the functions of the Finance Commit-
tec and continucd cxchanging views on the issues of decision-making in that
Committce.

The four special commissions of the Preparatory Commission had been con-
sidering the substantive work allocated to them.

Special Commission 1

The Ad Hoc Working Group completed its work on the three “hard-care”
issues cntrusted to it, namely, critcria for identification of developing land-
bascd produccr States likely to be or actually affected by seabed production in
the ncar future; the issue of assistance to developing land-based producer Statcs,
including system of compensation fund; and the issue of effects of subsidized
scabed mining.2”® The Chairman’s Negotiating Group had reviewed the 17 pro-
visional conclusions and their annexes, which could form the basis of the rcc-
ommendations to the Authority. With the consideration of the background pa-
per on the projection of demand, supply and price of metals contained in
polymetallic nodules,”” Special Commission 1 had completed its considcration
of all items contained in its work programme.?”®

Special Commission 2

The Special Commission focused on working papers and documents relat-
ing to: (a) provisions of the Convention relating to the structure and organiza-
tion of the Enterprise, the operational arm of the Authority; (b) suggestions of
the Chairman to facilitate discussion on transitional arrangements for the En-
terprisc; (c) joint venture as the operational option for the Enterprisc in its ini-
tial operation; and (d) the Prcparatory Commission Training Programme. The
Special Committce agreed on the contents of its draft final report,2”” which
would be considered at its eleventh session. This draft final report would in-
clude a review of the draft final report of the Chairman’s Advisory Group on
Assumptions.™

Special Commission 3

With the completion of the consideration of the documents on accounting
principles and procedures™' and labour, health and safety standards™2 the Spe-
cial Commission considered that it had concluded the final examination of all
parts of the deep seabed mining code, which formed its mandate.™”

Special Commission 4

The Special Commission completed its revicw of the revised draft Head-
quarters Agrecment between the International Tribunal for the Law of the Sea
and the Federal Republic of Germany™™ with the redraft of article 32.°*° 1t also
adopted the draft Protocol on the Privileges and Immunities of the International
Tribunal for the Law of the Sea.>*

Consideration by the General Assembly

By its resolution 47/65 of 11 December 1992, the General Assembly ex-
pressed its satisfaction at the increasing and overwhelming support for the United
Nations Convention on the Law of the Sea, as evidenced, inter alia, by the 159
signatures and 53 of the 60 ratifications or accessions required for entry into
force of the Convention; invited all States to make renewed efforts to facilitate
unijversal participation in the Convention; noted with appreciation the initiative

187



of the Secretary-General to promote dialogue aimed at addressing issues of con-
cern to some States in order to achicve universal participation in the Conven-
tion;*™ recognized that political and economic changes, including particularly
a growing rcliance on market principles, underscored the nced to re-cvaluate,
in the light of the issues of concern to some States,™™ matters in the regime to
be applied to the Area and its resources, and that a productive dialogue on such
issues involving all intcrested parties would facilitate the prospect of universal
participation in thc Convention, for the benefit of mankind as a whaole; called
upon all States that had not done so to consider ratifying or acceding to the Con-
vention at the carlicst possible date to allow the effective entry into force of the
new legal regime for the uses of the sca and its resources; also called upon all
States to safeguard the unificd character of the Convention and related resolu-
tions adopted therewith and to apply them in a manner consistent with that char-
acter and with their objcct and purpose; noted the progress being made by the
Preparatory Commission for the International Scabed Authority and for the In-
ternational Tribunal for the Law of the Sea in all areas of its work; recalled the
Understanding on the Fulfilment of Obligations by the Registered Pioncer In-
vestors and their Certifying States adopted by the Preparatory Commission on
30 August 1990*'” as well as the understandings adopted on 12 March 1992,*"!
and 18 August 1992;*'2 expressed its appreciation to the Sccrctary-General for
his efforts in support of the Convention and for the effective execution of pro-
gramme 10 (Law of the sca and ocecan affairs) in the medium-term plan for the
period 1992-1997*'3 as well as for the report prepared pursuant to paragraph
23 of Gencral Asscmbly resolution 46/78 of 12 December 1991,>' and re-
quested him to carry out the activitics outlined thercin, as well as those aimed
at the strengthening of the legal regime of the sea; and welcomed regional ef-
forts being undertuken by developing countries to integrate the ocean sector in
national devclopment plans and programmes through the process of interna-
tional cooperation and assistance, in particular the initiatives mentioned in the
report of the Secretary-General.*'?

5. INTERNATIONAL COURT OF JUSTICE*'* 3!7
Cases before the Court
A. CONTENTIOUS CASES BEFORE THE FULL COURT

1. Border and Transborder Armed Actions
(Nicaragua v. Honduras)

By a letter dated 11 May 1992, the Agent of Nicaragua informed the Court
that, because the Parties had reached an out-of-court agreement aimed at en-
hancing their good-neighbourly relations, the Government of Nicaragua had de-
cided to renounce all further right of action based on the case, and did not wish
to go on with the proceedings.

As required by Article 89 of the Rules of Court, the President of the Court
fixed 25 May 1992 as the time-limit within which Honduras might state whether
it opposed the discontinuance. By a letter dated 14 May 1992, transmitted to
the Registry of the Court by facsimile on 18 May 1992 (the original of which
was subsequently transmitted on 27 May 1992), the Co-Agent of Honduras in-
formed the Court that his Government did not oppose discontinuance of the pro-
ceedings.
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Consequently, on 27 May 1992, the Court made an Order recording the
discontinuance of the proceedings and dirccting the removal of the case from
the Court’s list.*'*

2. Aerial Incident of 3 July 1988 (Islamic Republic of Iran v.
United States of America)

By Orders of 18 December 19917'” and S June 1992,*%" made in response
to successive requests by the Islamic Republic of Iran and after the views of the
United States of America had been ascertained, the President of the Court ex-
tended the above-mentioned time-limit for the written observations and submis-
sions of the Islamic Republic on the preliminary objections to 9 June and 9 Scp-
tember 1992 respectively. Those observations and submissions were filed within
the prescribed time-limit and werc communicated to the Secretary-General of
the International Civil Aviation Organization, together with the written plead-
ings previously filed, pursuant to Article 34, paragraph 3, of the Statute of the
Court and Article 69, paragraph 3, of the Rules of Court. The President of the
Court, acting undcr the same provisions, fixed 9 December 1992 as the time-
limit for the eventual submissions of written observations by the Council of
ICAQ. ICAQ’s obscrvations were duly filed within that time-limit.

3. Certain Phosphaie Lands in Nauru (Nauru v. Australia)
On 26 June 1992, at a public sitting, the Court delivered its judgment on
the Preliminary Objections,®' a summary of which is given below, followed by
the text of the operative paragraph.™*?

L History of the case (paras. 1-6)

In its judgment, the Court recalled that on 19 May 1989 Nauru had filed
in the Registry of the Court an Application instituting proccedings against Aus-
tralia in respect of a “dispute . . . over the rchabilitation of certain phosphate
lands {in Nauru] worked out before Nauruan independence™. It noted that to
found the jurisdiction of the Court the Application rclied on the declarations
made by the two States accepting the jurisdiction of the Court, as provided for
in Article 36, paragraph 2, of the Statute of the Court.

After reciting the history of the case, the Court set out the following sub-
missions presented by Nauru in the Memorial:

“On the basis of the evidence and legal argument presented in this

Memorial, the Republic of Nauru

Requests the Court to adjudge and declare

that the Respondent State bears responsibility for breaches of the follow-

ing legal obligations:

First: the obligations set forth in Article 76 of the Charter of the United

Nations and Articles 3 and 5 of the Trusteeship Agrcement for Nauru of

I November 1947,

Second: the international standards generally recognized as appli-
cable in the implementation of the principle of self-determination.

Third: the obligation to respect the right of the Nauruan people to per-
manent sovereignty over their natural wealth and resources.

Fourth: the obligation of general international law not to exercise pow-
ers of administration in such a way as to produce a denial of justice lato
sensu.
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Fifth: the obligation of general intcrnational law not to exercise pow-
ers of administration in such a way as to constitutc an abuse of rights.

Sixth: the principle of general international law that a State which is
responsiblc for the administration of territory is under an obligation not to
bring about changes in the condition of the territory which will cause ir-
rcparable damage to, or substantially prejudice, the cxisting or contingent
legal interest of another State in respect of that territory.

Requests the Court to adjudge and declare further

that the Republic of Nauru has a legal entitlement to the Australian allo-
cation of the overscas asscts of the British Phosphatc Commissioners which
were marshalled and disposed of in accordance with the trilateral Agree-
ment concluded on 9 February 1987.

Requests the Court to adjudge and declare

that thc Respondent State is under a duty to make appropriate reparation
in respect of the loss caused to the Republic of Nauru as a result of the
breaches of its legal obligations detailed above and its failure to recognize
the interest of Nauru in the overscas assets of the British Phosphate Com-
missioners.”

The Court further set out the submissions presented by Australia in its Prelimi-
nary Objections and by Nauru in the Written Statement of its Obscrvations and
Submissions on the Preliminary Objections, as well as the final submissions pre-
scnted by each of the Parties in the coursc of the oral proceedings, of which the
latter are as follows:

On behalf of Australia:

“On the basis of the facts and law sct out in its Preliminary Objec-
tions and its oral pleadings, and for all or any of the grounds and reasons
sct out therein, the Government of Australia requests the Court to adjudge
and declare that the claims by Nauru against Australia sct out in their Ap-
plication and Memorial are inadmissible and that the Court tacks jurisdic-
tion to hear the claims.”

On behalf of Nauru,

1L

*“In consideration of its written and oral pleadings the Government of
the Republic of Nauru requests the Court:

To reject the preliminary objections raised by Australia, and
To adjudge and declare:

(a) that the Court has jurisdiction in respect of the claims presented
in the Memorial of Nauru, and

(b) that the claims are admissible.

In the alternative, the Government of the Republic of Nauru requests
the Court to declare that some or all of the Australian preliminary objec-

tions do not possess, in the circumstances of the case, an exclusively pre-

liminary character, and in consequence, to join some or all of these objec-
tions to the merits.”

Objections concerning the circumstances in which the dispute arose
(paras. 8-38)
1. The Court began by considering the question of its jurisdiction. Nauru

based the Court’s jurisdiction on the declarations whereby Australia and Nauru
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had accepted the jurisdiction of the Court under Article 36, paragraph 2, of the
Statute. The declaration of Australia specified that it “does not apply to any dis-
putc in regard to which the partics thereto have agreed or shall agree to have
recourse to some other method of peacetul settlement”.

Australia contended that as a result of the latter reservation the Court lacked
jurisdiction to deal with Nauru’s Application. It rccalled that Nauru had been
placed under the Trusteeship System provided for in Chapter XII of the Charter
of the United Nations by a Trusteeship Agreement approved by the General As-
sembly on | November 1947 and argued that any dispute which arose in the
course of the Trustceship between “the Administering Authority and the indig-
enous inhabitants™ should be regarded as having been scttled by the very fact
of the termination of the Trusteeship, provided that that termination was uncon-
ditional.

The effect of the Agreement relating to the Nauru Island Phosphate Indus-
try, concluded on 14 November 1967 between the Nauru Local Government
Council, on the one hand, and Australia, New Zcaland and the United Kingdom
of Great Britain and Northern Ireland, on the other, was, in Australia’s submis-
sion, that Nauru had waived its claims to rchabilitation of the phosphate lands.
Australia maintained, moreover, that on 19 December 1967, the United Nations
Gencral Assembly had terminated the Trusteeship without making any rescrva-
tion relating to the administration of the Territory. In those circumstances, Aus-
tralia contended that, with respect to the dispute presented in Nauru’s Applica-
tion, Australia and Nauru had agreed “to have recourse to some other mcthod
of peaccful settlement” within the meaning of the rescrvation in Australia’s dec-
laration, and that consequently the Court lacked jurisdiction to deal with that
dispute.

The Court considered that declarations made pursuant to Article 36, para-
graph 2, of the Statute of the Court could only relate to disputes between States.
The declaration of Australia only covered that type of dispute; it was made ex-
pressly “in relation to any other State accepting the same obligation ...”. In
those circumstances, the question that arose in this case was whether Australia
and the Republic of Nauru had or had not, after 31 January 1968, when Nauru
acceded to independence, concluded an agreement whereby the two States un-
dertook to scttle their dispute relating to rehabilitation of the phosphate lands
by resorting to an agrecd procedure other than recourse to the Court. No such
agreement had been pleaded or shown to exist. That question had therefore to
be answered in the negative. The Court thus rcjected the objection raiscd by Aus-
tralia on the basis of the above-mentioned reservation.

2. Australia’s second objection was that the Nauruan authorities, even be-
fore acceding to independence, had waived all claims relating to rehabilitation
of the phosphate lands. This objection contained two branches. In the first place,
the waiver, it was said, had been the implicit but necessary result of the above-
mentioned Agreement of 14 November 1967. It was also said to have resulted
from the statements made in the United Nations in the autumn of 1967 by the
Nauruan Head Chief on the occasion of the termination of the Trusteeship. In
the view of Australia, Nauru was precluded from going back on that two-fold
waiver and its claim should accordingly be rejected as inadmissible.

Having taken into consideration the negotiations which led to the Agree-
ment of 14 November 1967, the Agreement itself, and the discussions at the
United Nations, the Court concluded that the Nauruan local authorities had not,
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before independence, waived their claim relating to rchabilitation of the phos-
phate lands worked out prior to 1 July 1967. The Court therefore rejected the
second objection raised by Australia.
3. Australia’s third objection was that Nauru’s claim was
“inadmissible on the ground that termination of the Trusteeship by the
United Nations precludes allegations of breaches of the Trustecship Agree-
ment from now being examined by the Court”.

The Court noted that, by its resolution 2347 (XXII) of 19 December 1967, the
General Assembly of the United Nations had resolved

“in agrecement with the Administering Authority, that the Trusteeship Agree-
ment for the Territory of Nauru . . . shall cease to be in force upon the ac-
cession of Nauru to independence or 31 January 1968”.

The Court observed that such a resolution had “definitive legal effect,*** con-
scquently, the Trusteeship Agreement had been “tcrminated” on that date and
“is no longer in force”.*** It then examined the particular circumstances in which
the Trusteeship for Nauru had been terminated. It concluded that the facts
showed that when, on the recommendation of the Trusteeship Council, the Gen-
eral Asscmbly had terminated the Trustceship over Nauru in agrecment with the
Administering Authority, cveryone had been aware of subsisting differences of
opinion between the Nauru Local Government Council and the Administering
Authority with regard to rchabilitation of the phosphate lands worked out be-
fore 1 July 1967. Accordingly, though General Assembly resolution 2347 (XXII)
had not expressly reserved any rights which Nauru might have had in that rc-
gard, the Court could not view that resolution as giving a discharge to the Ad-
ministering Authority with respect to such rights. In the opinion of the Court,
the rights Nauru might have had in conncction with rchabilitation of the lands
remaincd unaffected. The Court therefore, having regard to the particular cir-
cumstances of the case, rcjected Australia’s third objection.

4. Australia’s fourth objection stressed that Nauru had achieved indepen-
dence on 31 January 1968 and that, as regards rehabilitation of the lands, it was
not until December 1988 that that State formally “raised with Australia and the
other former Administering Powers its position”. Australia therefore contended
that Nauru’s claim was inadmissible on the ground that it had not been submit-
ted within a rcasonable time.

The Court recognized that, even in the absence of any applicable treaty pro-
vision, delay on the part of a claimant State might render an application inad-
missible. It noted, however, that international law did not lay down any specific
time-limit in that regard. It was therefore for the Court to determine in the light
of the circumstances of each casec whether the passage of time rendered an ap-
plication inadmissible. The Court then took note of the fact that Nauru had been
officially informed, at the latest by a letter of 4 February 1969, of the position
of Australia on the subject of rehabilitation of the phosphate lands worked out
before 1 July 1967. Nauru took issue with that position in writing only on 6
October 1983. In the mcantime, however, as stated by Nauru and not contra-
dicted by Australia, the question had on two occasions been raised by the Presi-
dent of Nauru with the competent Australian authorities. The Court considered
that, given the nature of relations between Australia and Nauru, as well as the
steps thus taken, Nauru’s Application had not been rendered inadmissible by pas-
sage of time, but that it would be for the Court, in due time, to ensure that
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Nauru’s delay in seising it would in no way cause prejudice to Australia with
regard to both the establishment of the facts and the determination of the con-
tent of the applicable law.

5. The Court further rejected Australia’s €ifth objection to the effect that
“Nauru has failed to act consistently and in good faith in relation to rehabili-
tation” and that therefore “thc Court in exercisc of its discretion, and in order
to uphold judicial propriety should . . . decline to hear the Nauruan claims”. The
Court found that the Application of Nauru had been properly submitted in the
framework of the remedies open to it and that there had been no abuse of pro-

Itl. Objection based on the fact that New Zealand and the United Kingdom

were not parties to the proceedings (paras. 39-57)

6. The Court then considered the objection by Australia based on the fact
that New Zealand and the United Kingdom were not parties to the proccedings.

In order to assess the validity of this objection, the Court first referred to
the Mandate and Trusteeship regimes and the way in which they had applied to
Nauru. It noted that the three Governments mentioned in the Trustecship Agree-
ment had constituted, in the very terms of that Agreement, “the Administering
Authority” for Nauru; that this Authority had not had an international legal per-
sonality distinct from those of the States thus designated; and that, of those
States, Australia had played a very special role established by the Trusteeship
Agreement of 1947, by the Agreements of 1919, 1923 and 1965, and by prac-
tice.

The Court observed that Australia’s preliminary objection in this respect
appeared to contain two branches, the first of which could be dealt with briefly.
Australia first contended that, in so far as Nauru’s claims were based on the con-
duct of Australia as one of the three Statcs making up the Administering Au-
thority under the Trusteeship Agrcement, the nature of the responsibility in that
respect was such that a claim might only be brought against the three States
jointly, and not against one of them individually. The Court did not consider
that any reason had been shown why a claim brought against only one of the
three States should be declared inadmissible in limine litis merely because that
claim raised questions of the administration of the Territory, which was shared
with two other States. It could not be denied that Australia had had obligations
under the Trusteeship Agrecment, in its capacity as one of the three States form-
ing the Administering Authority, and there was nothing in the character of that
Agreement which debarred the Court from considering a claim of a breach of
those obligations by Australia.

Secondly, Australia argued that, since together with itself, New Zealand and
the United Kingdom had made up the Administering Authority, any decision of
the Court as to the alleged breach by Australia of its obligations under the Trus-
teeship Agreement had necessarily to involve a finding as to the discharge by
those two other States of their obligations in that respect, which would be con-
trary to the fundamental principle that the jurisdiction of the Court derived solely
from the consent of States. The question that arose was accordingly whether,
given the régime thus described, the Court might, without the consent of New
Zealand and the United Kingdom, deal with an Application brought against Aus-
tralia alone.

The Court then examined its own case-law on questions of this kind (cases
concerning the Monetary Gold Removed from Rome in 1943 (Preliminary Ques-
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tion), Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America) and the Land, Island and Maritime Fronticr
Dispute (El Salvador{Honduras)). It referred to the fact that national courts, for
their part, had more often than not the necessary power to order proprio motu
the joinder of third partics who might be affected by the decision to be ren-
dered; and that that solution made it possiblc to settle a dispute in the presence
of all the parties concerned. It went on to consider that on the international plane,
however, the Court had no such power. Its jurisdiction depended on the consent
of States and, conscquently, the Court might not compel a State to appear be-
fore it, even by way of intcrvention. A State, however, which was not a party to
a casc was frce to apply for permission to intervenc in accordance with Article
62 of the Statute. But the absence of such a request for intervention in no way
precluded the Court from adjudicating upon the claims submitted to it, provided
that the Iegal intercsts of the third State which might possibly be affected did
not form the very subjcct-matter of the decision applied for. Where the Court
was so entitled to act, the interests of the third Statc which was not a party to
the case were protected by Article 59 of the Statute of the Court, which pro-
vided that “The decision of the Court has no binding force except between the
parties and in respect of that particular case.”

The Court then found that in the present case, the interests of New Zealand
and the United Kingdom did not constitute the very subject-matter of the judg-
ment to be rendered on the merits of Nauru’s Application and that, although a
finding by the Court regarding the existence or the content of the responsibility
attributed to Australia by Nauru might well have implications for the legal situ-
ation of the two other Statcs concerned, no finding in respect of that legal situ-
ation would be necded as a basis for the Court’s decision on Nauru’s claims
against Australia. Accordingly, the Court could not decline to exercise its juris-
diction and the objection put forward in this respect by Australia had to be re-
jected.

IV.  Objections to the claim by Nauru concerning the overseas assets of the

British Phosphate Commissioners (paras. 58-71)

7. Finally, the Court examined the objections addressed by Australia to
the claim by Nauru concerning the overseas asscts of the British Phosphate Com-
missioners. At the end of its Memorial on the merits, Nauru had requested the
Court to adjudge and declare that:

“the Republic of Nauru has a legal entitlement to the Australian allocation
of the overseas assets of the British Phosphate Commissioners which were
marshalled and disposed of in accordance with the trilateral Agreement con-
cluded on 9 February 1987”

and that:
“the Respondent State is under a duty to make appropriate reparation in
respect of the loss caused to the Republic of Nauru as a result of . .. its

failure to recognize the intercst of Nauru in the overseas asscts of the Brit-

ish Phosphate Commissioners”.

The British Phosphate Commissioners had been established by article 3 of
the Agreement of 2 July 1919 betwecen the United Kingdom, Australia and New
Zealand, with one Commissioner to be appointed by each of the Partner Gov-
ernments. These Commissioners had managed an enterprise entrusted with the
exploitation of the phosphate deposits on the island of Nauru.
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Australia maintained, inter alia, that Nauru’s claim concerning the over-
seas assets of the British Phosphate Commissioncrs was inadmissible on the
ground that it was a new claim which appeared for the first time in the Nauruan
Memorial; that Nauru had not proved the existence of any rcal link between that
claim, on the onc hand, and its claim relating to the alleged failure to obscrve
the Trusteeship Agrecment and to the rchabilitation of the phosphate lands, on
the other; and that the claim in question sought to transform the dispute brought
before the Court into a disputc that would be of a diffcrent nature.

The Court concluded that the Nauruan claim relating to the overseas as-
sets of the British Phosphate Commissioners was inadmissible inasmuch as it
constituted, both in form and in substance, a new claim, and as the subject of
the dispute originally submitted to the Court would have been transformed if it
had entertained that claim. It referred in that connection to Article 40, para-
graph 1, of the Statute of the Court which provided that the “subject of the dis-
pute” was to be indicated in the Application; and to Article 38, paragraph 2, of
the Rules of Court which required “the precise naturc of the claim” to be speci-
fied in the Application.

The Court therefore found that the preliminary objection raised by Austra-
lia on that point was well founded, and that it was not nccessary for the Court,
at that juncture, to consider the other objections of Australia with regard to the
submissions of Nauru concerning the overseas assets of the British Phosphate
Commissioners.

Operative paragraph (para. 72)

“THE COURT,

(1) (a) rejects, unanimously, the preliminary objection based on the
rescrvation made by Australia in its declaration of acceptance of the com-
pulsory jurisdiction of the Court;

(b) rejects, by twelve votes to one, the preliminary objection based
on the atleged waiver by Nauru, prior to accession to independence, of all

claims concerning the rehabilitation of the phosphate lands worked out prior
to 1 July 1967,

IN FAVOUR: President Sir Robert Jennings; Judges Lachs, Ago,
Schwebel, Bedjaoui, Ni, Evensen, Tarassov, Guillaume, Sha-
habuddeen, Aguilar Mawdsley, Ranjeva;

AGAINST: Vice-President Oda;

(c) rejects, by twelve votes to one, the preliminary objection based
on the termination of the Trusteeship over Nauru by the United Nations;

IN FAVOUR: President Sir Robert Jennings; Judges Lachs, Ago,
Schwebel, Bedjaoui, Ni, Evensen, Tarassov, Guillaume, Sha-
habuddeen, Aguilar Mawdsley, Ranjeva;

AGAINST: Vice-President Oda;

(d) rejects, by twelve votes to one, the preliminary objection based
on the effect of the passage of time on the admissibility of Nauru’s Appli-
cation;
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IN FAVOUR: President Sir Robert Jennings; Judges Lachs, Ago,
Schwebel, Bedjaoui, Ni, Evensen, Tarassov, Guillaume, Sha-
habuddcen, Aguilar Mawdsley, Ranjeva;

AGAINST: Vice-President Oda;

(¢) rejects, by twelve votes to one, the preliminary objection based

on Nauru’s allcged lack of good faith;

IN FAVOUR: President Sir Robert Jennings; Judges Lachs, Ago,
Schwebel, Bedjaoui, Ni, Evensen, Tarassov, Guillaume, Sha-
habuddecn, Aguilar Mawdsley, Ranjeva;

AGAINST: Vice-President Oda;

(f) rejects, by nine votes to four, the preliminary objection based on
the fact that New Zealand and the United Kingdom are not parties to the
proceedings;

IN FAVOUR: Judges Lachs, Bedjaoui, Ni, Evensen, Tarassov, Guil-
laume, Shahabuddeen, Aguilar Mawdsley, Ranjeva;

AGAINST: President Sir Robert Jennings; Vice-President Oda; Judges
Ago, Schwebel;

(g) upholds, unanimously, the preliminary objection based on the
claim concerning the overseas asscts of the British Phosphate Commis-
sioners being a ncw one;

(2) finds, by nine votes to four, that, on the basis of Article 36, para-
graph 2, of the Statute of the Court, it has jurisdiction to entertain the Ap-
plication filed by the Republic of Nauru on 19 May 1989 and that the said
Application is admissible; ]

IN FAVOUR: Judges Lachs, Bedjaoui, Ni, Evensen, Tarassov, Guil-

laume, Shahabuddeen, Aguilar Mawdsley, Ranjeva;

AGAINST: President Sir Robert Jennings; Vice-President Oda; Judges

Ago, Schwebel;

(3) finds, unanimously, that the claim concerning the overseas as-
sets of the British Phosphate Commissioners, made by Nauru in its Me-
morial of 20 April 1990, is inadmissible.”

Judge Shahabuddeen appended a separate opinion to the Judgment;**

President Sir Robert Jennings, Vice-President Oda and Judges Ago and Schwebel
appended dissenting opinions.**

By an Order of 29 June 1992, the President of the Court, having ascer-
tained the vicws of the Parties, fixed 29 March 1993 as the time-limit for the
filing of the Counter-Memorial of Australia.

4. Territorial Dispute (Libyan Arab Jamahiriya v. Chad)

By an Order of 14 April 1992, the Court, having ascertained the vicws
of the Partics, decided to authorize the presentation by each Party of a Reply
within the same time-limit, and fixed {4 September 1992 as the time-limit for
those Replics. Both Replies were filed within the prescribed time-limit.

Oral proceedings were held from 14 June to 14 July 1993. During 19 pub-
lic sittings, the Court heard statements on behalf of the Libyan Arab Jamahi-
riya and of Chad. A Member of the Court put a question to one of the Parties.
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The President of Chad, His Exccllency Colonel Idriss Deby, attended the open-
ing sitting of 14 June.

5. East Timor (Portugal v. Australia)

By an Order of 19 Junc 1992,%*” the Court, having ascertained the views
of the Parties, fixed 1 Dccember 1992 as the time-limit for the filing of a Reply
by Portugal and 1 June 1993 for the filing of a Rcjoinder by Australia. The Re-
ply was filed within the prescribed time-limit.

6. Maritime Delimitation between Guinea-Bissau and Senegal
(Guinca-Bissau v. Scnegal)

After the two Governments concerned had had time to study the judgment
of 12 November 1991,** the President of the Court convened a meeting with
the represcatatives of the Parties on 28 February 1992, at which however they
requested that no time-limit be fixed for the initial pleadings in the case, pend-
ing the outcome of negotiations on the question of maritime delimitation; those
negotiations were to continue for six months in the first instance, after which,
if they had not been successful, a further meeting would be held with the Presi-
dent.

No indications having been reccived from the Partics as to the state of their
negotiations, the President convencd a further mecting with the Agents on 6 Oc-
tober 1992. The Agents stated that some progress had becn made towards an
agreement, and a joint request was made by the two Parties that a further pe-
riod of three months, with a possiblc further extension of three months, be al-
lowed for continuation of the negotiations. The President agreed to this, and ex-
pressed satisfaction at the efforts being made by the Parties to resolve their
disputc by ncgotiation, in the spirit of the recommendation made in the Judg-
ment of 12 November 1991,

7. Passage through the Great Belt (Finland v. Denmark)

By a letter dated 3 September 1992, the Agent of Finland, referring to the
passage that “pending a decision of the Court on the merits, any ncgotiation
between the Partics with a view to achieving a direct and friendly settlement is
to be welcomed”, stated that a settlement of the dispute had been attained and
accordingly notificd the Court of the discontinuance of the case by Finland.

By a letter dated 4 September 1992, the Agent of Denmark, to whom a
copy of the letter from the Agent of Finland had been communicated, stated that
Denmark had no objection to the discontinuance.

Consequently, the President of the Court, on 10 September 1992, made an
Order recording the discontinuance of the procecedings and directing the re-
moval of the case from the Court’s list.**'

8. Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain)

By an Order of 26 June 1992,%*2 the Court, having ascertained the views
of the Parties, directed that a Reply by the Applicant and a Rejoinder by the
Respondent be filed on the questions of jurisdiction and admissibility. It fixed
28 September 1992 as the time-limit for the Reply of Qatar and 29 December
1992 for the Rejoinder of Bahrain. Both the Reply and the Rejoinder were filed
within the prescribed time-limits.
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Qatar chose Mr. José Maria Ruda and Bahrain Mr. Nicolas Valticos to sit
as judges ad hoc.

9, 10. Questions of Interpretation and Application of the 1971 Montreal Con-
vention arising from the Aerial Incident of Lockerbic (Libyan Arab
Jamabhiriya v. United Kingdom) and Questions of Interpretation and Ap-
plication of the 1971 Montreal Convention arising from Aerial Incident
at Lockerbie (Libyan Arab Jamahiriya v. United States of America)

On 3 March 1992, the Government of the Socialist Pcople’s Libyan Arab
Jamahiriya filed in the Registry of the Court two scparate Applications institut-
ing procecdings against the Government of the United Kingdom of Great Brit-
ain and Northern Ircland and against the Government of the United States of
America in respect of a dispute over the interpretation and application of the
Montreal Convention of 23 Septcmber 1971, a dispute arising from acts result-
ing in the aerial incident that occurred over Lockerbie, Scotland, on 21 Decem-
ber 1988.

In the Applications, Libya referred to the charging and indictment of two
Libyan nationals by the Lord Advocate of Scotland and by a Grand Jury of the
United States, respectively, with having caused a bomb to be placed aboard Pan
Am flight 103. The bomb subscquently exploded, causing the acroplane to crash,
and all persons aboard were killed.

Libya pointed out that the acts alleged constituted an offence within the
meaning of article 1 of the Montrcal Convention, which it claimed to be the
only appropriate convention in force between the Parties, and claimed that it
had fully complicd with its own obligations under that instrument, article 5 of
which requircd a State to establish its own jurisdiction over alleged offenders
present in its territory in the event of their non-extradition; there was no extra-
dition treaty between Libya and the respective other Parties, and Libya was
obliged under article 7 of the Convention to submit the case to its competent
authorities for the purpose of prosccution.

Libya contended that the United Kingdom and the United States were in
breach of the Montreal Convention through rejection of its efforts to resolve the
matter within the framework of international law, including the Convention it-
self, in that they were placing pressure upon Libya to surrender the two Libyan
nationals for trial.

According to the Applications, it had not been possible to settle by nego-
tiation the disputes that had thus arisen, nor had the Parties been able to agree
upon the organization of an arbitration to hear the matter. The Libyan Arab Jama-
hiriya therefore submitted the disputes to the Court on the basis of article 14,
paragraph 1, of the Montreal Convention.

Libya requested the Court to adjudge and declare as follows:

(a) that Libya has fully complied with all of its obligations under the
Montreal Convention, :

(b) that the United Kingdoh and the United States respectively have
breached, and are continuing to breach, their legal obligations to Libya under
articles 5 (2), 5 (3), 7, 8, 8 (2) and 11 of the Montreal Convention;

(¢) that the United Kingdom and the United States respectively are un-
der a legal obligation immediately to cease and desist from such breaches and
from the use of any and all force or threats against Libya, including the threat
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of force against Libya, and from all violations of the sovereignty, territorial in-
tegrity, and the political independence of Libya.

Later the same day, Libya made two scparate requests to the Court to in-
dicate forthwith the following provisional measures:

(a) to enjoin the United Kingdom and the United States respectively from
taking any action against Libya calculated to coerce or compel Libya to surren-
der the accused individuals to any jurisdiction outside of Libya,

(h) to ensure that no steps are taken that would prejudice in any way the
rights of Libya with respect to the legal proceedings that are the subject of Lib-
ya's Applications.

In those requests Libya also requested the President, pending the meeting
of the Court, to exercisc the power conferred on him by article 74, paragraph 4,
of the Rules of Court, to call upon the Parties to act in such a way as to enable
any Order the Court might make on Libya’s request for provisional measures
to have its appropriate effects.

By a letter of 6 March 1992, the Legal Adviser of the United States De-
partment of State, referring to the specific request made by Libya under article
74, paragraph 4, of the Rules of Court, in its request for the indication of pro-
visional measures stated, inter alia, that:

“taking into account both the absence of any concrete showing of urgency
rclating to the request and developments in the ongoing action by the Se-
curity Council and the Secrctary-General in this matter . . . the action re-
quested by Libya . .. is unnecessary and could be misconstrued”.

Libya chose Mr. Ahmed S. El-Kosheri to sit as judge ad hoc. He made the
solemn declaration required by the Statute and Rules of Court on 26 March 1992,
at the opening of the hearings on the rcquests for the indication of provisional
measures.

At that opening, the Vice-President of the Court, exercising the functions
of the presidency in the case, referred to the request made by Libya under Ar-
ticle 74, paragraph 4, of the Rules of Court and stated that, after the most care-
ful consideration of all the circumstances then known to him, he had come to
the conclusion that it would not be appropriate for him to exercise the discre-
tionary power conferred on the President by that provision.

At five public sittings held on 26, 27 and 28 March 1992, both Parties in
each of the two cases presented oral arguments on the request for the indication
of provisional mesures. A Member of the Court put questions to both Agents in
each of the two cases and the Judge ad hoc. He.put a question to the Agent of
Libya.

At a public sitting held on 14 April 1992, the Court read the two Orders
on the requests for indication of provisional measures filed by Libya.™”* Sum-
maries of the Orders are given below, followed by the text of the operative para-
graph.‘“‘

1. Summary of the Order in the case of the Libyan Arab Jamabhiriya v. United
Kingdom
In its Order, the Court recalled that on 3 March 1992 the Libyan Arab Jama-

hiriya had instituted proceedings against the United Kingdom in respect of “a
dispute . . . between Libya and the United Kingdom over the interpretation or
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application of the Montreal Convention” of 23 September 1971, a dispute aris-
ing from the aerial incident which had occurrcd over Lockerbie, Scotland, on
21 December 1988 and had led, in November 1991, to the Lord Advocate of
Scotland charging two Libyan nationals with, inter alia, having “caused a bomb
to be placed aboard [Pan Am flight 103} . . . which bomb had exploded causing
the acroplane to crash”.

The Court then recited the history of the case. It referred to the allegations
and submissions made by Libya in its Application, and in its request for the in-
dication of provisional measures.

The Court further referred to the observations and submissions presented
by both Libya and the United Kingdom at the public hearings on the request for
the indication of provisional measures held on 26 and 28 March 1992,

The Court then took note of the joint declaration issued on 27 November
1991 by the United Kingdom and the United States of America following on
the charges brought by the Lord Advocate of Scotland against the two Libyan
nationals in connection with the destruction of Pan Am flight 103, and which
was worded as follows:

“The British and American Governments today declare that the Gov-
ernment of Libya must:

- surrender for trial all those charged with the crime, and accept respon-
sibility for the actions of Libyan officials;

- disclosc all it knows of this crime, including the names of all those re-
sponsible, and allow full access to all witnesses, documents and other
material evidence, including all the remaining timers;

~ pay appropriate compensation.

We expect Libya to comply promptly and in full.”

The Court also took note of the fact that the subject of that declaration had
been subsequently considered by the United Nations Security Council, which
on 21 January 1992 had adopted resolution 731 (1992), of which the Court
quoted, inter alia, the following passages:

“Deeply concerned over the results of investigations, which implicate
ofticials of the Libyan Government and which are contained in Security
Council documents that include the requests addressed to the Libyan au-
thorities by France, . . . the United Kingdom of Great Britain and North-
ern Ireland . .. and the United States of America . .. in connection with
the legal procedures related to the attacks carried out against Pan Ameri-
can flight 103 and Union de transports aériens flight 772;

2. Strongly deplores the fact that the Libyan Government has not yet
responded effectively to the above requests to cooperate fully in establish-
ing responsibility for the terrorist acts referred to above against Pan Ameri-
can flight 103 and Union de transports aériens flight 772;

3. Urges the Libyan Government immediately to provide a full and
effective response to those requests so as to contribute to the elimination
of international terrorism.”

The Court further noted that on 31 March 1992 (three days after the close
of the hearings) the Security Council had adopted resolution 748 (1992) stat-
ing, inter alia, that the Security Council:
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“

Deeply concerned that the Libyan Government has still not provided
a full and effcctive response to the requests in its resolution 731 (1992) of
21 January 1992,

Convinced that the suppression of acts of international terrorism, in-
cluding thosc in which States are directly or indirectly involved, is essen-
tial for the maintenance of international peace and security,

Determining, in this context, that the failure by the Libyan Govern-
ment to demonstrate by concrete actions its renunciation of terrorism and
in particular its continucd failurc to respond fully and eftectively to the re-
quests in resolution 731 (1992) constitute a threat to intcrnational peace
and security,

113

Acting under Chapter VII of the Charter,

1. Decides that the Libyan Government must now comply without
any further delay with paragraph 3 of resolution 731 (1992) regarding the
requests contained in documents $/23306, S/23308 and S/23309;

2. Decides also that the Libyan Government must commit itself de-
finitively to cease all forms of terrorist action and all assistancc to terrorist
groups and that it must promptly, by concrete actions, demonstrate its re-
nunciation of terrorism;

3. Decides that, on 15 April 1992, all States shall adopt the mea-
sures sct out below, which shall apply until the Security Council decides
that the Libyan Government has complied with paragraphs 1 and 2 above;

7. Calls upon all States, including States not members of the United
Nations, and all international organizations, to act strictly in accordance
with the provisions of the present resolution, notwithstanding the existence
of any rights or obligations conferred or imposed by any international agree-
ment or any contract entered into or any licence or permit granted prior to
15 April 1992.”

The Court observed that document S/23308, to which reference had been
made in resolution 748 (1992), had included the demands made by the United
Kingdom and the United States of America in their joint declaration of 27 No-
vember 1991, as set out above.

After having referred to the observations on Security Council resolution
748 (1992) presented by both Parties in responsc to the Court’s invitation, the
Court proceeded to state its findings in the following terms;

“38. Whereas the Court, in the context of the present proccedings
on a request for provisional measures, has, in accordance with Article 41
of the Statute, to consider the circumstances drawn to its attention as re-
quiring the indication of such measures, but cannot make definitive find-
ings either of fact or of law on the issues relating to the merits, and the
right of the Parties to contest such issues at the stage of the merits must
remain unaffected by the Court’s decision;
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39. Whereas both Libya and the United Kingdom, as Members of
the United Nations, are obliged to accept and carry out the decisions of the
Sccurity Council in accordance with Article 25 of the Charter; whereas the
Court, which is at the stage of proceedings on provisional measures, con-
siders that prima facic this obligation extends to the decision contained in
resolution 748 (1992); and whereas, in accordance with Article 103 of the
Charter, the obligations of the Partics in that respect prevail over their ob-
ligations under any other international agreement, including the Montrcal
Convention;

40. Whercas the Court, while thus not at this stage called upon to
determine definitively the legal effect of Security Council resolution 748
(1992), considers that, whatcver the situation previous to the adoption of
that resolution, the rights claimed by Libya under the Montreal Conven-
tion cannot now be regarded as appropriate for protection by the indica-
tion of provisional measures;

41. Whereas, furthermore, an indication of the measures requested
by Libya would be likely to impair the rights which appcar prima facie to
be enjoyed by the United Kingdom by virtue of Security Council resolu-
tion 748 (1992);

42. Whereas, in order to pronounce on the present request for pro-
visional measures, the Court is not called upon to determine any of the other
questions which have been raised before it in the present proceedings, in-
cluding the question of its jurisdiction to entertain the merits of the case;
and whereas the decision given in these proccedings in no way prejudges
any such question, and leaves unaffected the rights of the Government of
Libya and the Government of the United Kingdom to submit arguments in
respect of any of these questions;

43. For these reasons,
THE COURT,
By eleven votes to five,

Finds that the circumstances of the case are not such as to require the
exercise of its power under Article 41 of the Statute to indicate provisional
measures.

IN FAVOUR: Vice-President Oda, Acting President; President Sir Rob-
ert Jennings; Judges Lachs, Ago, Schwebel, Ni, Evensen,
Tarassov, Guillaume, Shahabuddcen, Aguilar Mawdsley;

AGAINST: Judges Bedjaoui, Weeramantry, Ranjeva, Ajibola; Judge ad
hoc El-Kosheri.”

Summary of the Order in the case of the Libyan Arab Jamahiriya v. United
States of America

In its Order, the Court recalled that on 3 March 1992 the Libyan Arab Jama-

hiriya had instituted proceedings against the United States in respect of “a dis-
pute . .. between Libya and the United States over the interpretation or appli-
cation of the Montreal Convention” of 23 September 1971, a dispute arising from
the aerial incident which had occurred over Lockerbie, Scotland, on 21 Decem-
ber 1988 and had led to a Grand Jury of the United States District Court for the
District of Columbia, indicting, on 14 November 1991, two Libyan nationals,
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charging, inter alia, that they had “caused a bomb to be placed aboard [Pan Am
flight 103] . .. which bomb had exploded causing the aeroplane to crash”.

The Court then recited the history of the case. It referred to the allegations
and submissions made by Libya in its Application, and in its request for the in-
dication of provisional measurcs.

The Court further referred to the observations and submissions presented
by both Libya and the United States at the public hearings on the rcquest for
the indication of provisional measures held on 26, 27 and 28 March 1992,

The Court then took note of the joint declaration issucd on 27 November
1991 by the United States of America and the United Kingdom following on
the charges brought by a Grand Jury of the United States District Court for the
District of Columbia against the two Libyan nationals in conncction with the
destruction of Pan Am flight 103, and which was worded as follows:

“The British and American Governments today declare that the Gov-
ernment of Libya must:

- surrender for trial all those charged with the crime; and accept respon-
sibility for the actions of Libyan officials;

- disclose all it knows of this crime, including the names of all those re-
sponsible, and atlow full access to all witnesses, documents and other
material evidence, including all the remaining timers;

- pay appropriatc compensation.

We expect Libya to comply promptly and in full.”

The Court also took note of the fact that the subject of that declaration had
becn subscquently considered by the United Nations Security Council, which
on 21 January 1992 had adopted resotution 731 (1992), of which the Court
quoted, inter alia, the following passages:

“Deeply concerned over the results of investigations, which implicate
officials of the Libyan Government and which are contained in Security
Council documents that include the requests addressed to the Libyan au-
thorities by France, . . . the United Kingdom of Great Britain and North-
ern Ireland . . . and the United States of America . .. in connection with
the legal procedures rclated to the attacks carricd out against Pan Ameri-
can flight 103 and Union de transports aériens flight 772,

2. Strongly deplores the fact that the Libyan Government has not yet
responded effectively to the above requests to cooperate fully in establish-
ing responsibility for the terrorist acts referred to above against Pan Ameri-
can fight 103 and Union de transports aériens flight 772;

3. Urges the Libyan Government immediately to provide a full and
effective response to those requests so as to contribute to the ellmmauon
of international terrorism;”

The Court further noted that, on 31 March 1992 (three days after the close
of the hearings), the Security Council had adopted resolution 748 (1992) stat-
ing, inter alia, that the Security Council:

Deeply concerned that the Libyan Government has still not provided
a full and effective response to the requests in its resolution 731 (1992) of
21 January 1992,
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Convinced that the suppression of acts of international terrorism, in-
cluding thosc in which States are directly or indirectly involved, is essen-
tial for the maintenance of international peacc and security,

Determining, in this context, that the failure by the Libyan Govern-
ment to demonstrate by concrete actions its renunciation of terrorism and
in particular its continucd faiture to respond fully and effectively to the re-
quests in resolution 731 (1992) constitute a threat to international peace
and security,

Acting under Chapter VII of the Charter,

1. Decides that the Libyan Government must now comply without
any further delay with paragraph 3 of resolution 731 (1992) regarding the
requests contained in documents $//23306, S/23308 and $/23309;

2. Decides also that the Libyan Government must commit itself de-
finitively to ccase all forms of terrorist action and all assistance to terrorist
groups and that it must promptly, by concrete actions, demonstrate its re-
nunciation of terrorism;

3. Decides that, on 15 April 1992, all States shall adopt the mca-
sures set out below, which shall apply until the Security Council decides
that the Libyan Government has complied with paragraphs 1 and 2 above;

7. Calls upon all States, including States not members of the United

Nations, and all intcrnational organizations, to act strictly in accordance

with the provisions of the present resolution, notwithstanding the existence

of any rights or obligations conferred or imposcd by any intcrnational agree-
ment or any contract entcred into or any licence or permit granted prior to

15 April 1992.”

The Court observed that document S/23308, to which reference had been
made in resolution 748 (1992), had included the demands made by the United
States of America and the United Kingdom in their joint declaration of 27 No-
vember 1991, as set out above.

After having referred to the observations on Security Council resolution
748 (1992) presented by both Parties in response to the Court’s invitation (as
well as by the Agent of the United States in an earlier communication), the Court
proceeded to state its findings in the following terms:

“41. Whereas, the Court, in the context of the present proceedings
on a request for provisional measures, has, in accordance with Article 41
of the Statute, to consider the circumstances drawn to its attention as re-
quiring the indication of such measures, but cannot make definitive find-
ings either of fact or of law on the issues relating to the merits, and the
right of the Partics to contest such issues at the stage of the merits must
remain unaffected by the Court’s decision;

42. Whereas both Libya and the United States, as Members of the
United Nations, are obliged to accept and carry out the decisions of the Se-
curity Council in accordance with Article 25 of the Charter; whereas the
Court, which is at the stage of proceedings on provisional measures, con-
siders that prima facie this obligation extends to the decision contained in

204



resolution 748 (1992); and whereas, in accordance with Article 103 of the
Charter, the obligations of the Parties in that respect prevail over their ob-
ligations under any other intcrnational agrecment, including the Montreal
Convention;

43. Whereas the Court, while thus not at this stage called upon to
determine definitively the legal cffect of Sccurity Council resolution 748
(1992), considers that, whatever the situation previous to the adoption of
that resolution, the rights claimed by Libya under the Montreal Conven-
tion cannot now be rcgarded as appropriate for protection by the indica-
tion of provisional measures;

44, Whereas, furthcrmore, an indication of the measures requested
by Libya would be likely to impair the rights which appear prima facic to
be enjoyed by the United States by virtue of Security Council resolution
748 (1992);

4S. Whereas, in order to pronounce on the present request for pro-
visional measures, the Court is not catled upon to determine any of the other
questions which have been raised before it in the present proceedings, in-
cluding the question of its jurisdiction to entertain the merits of the case;
and whereas the decision given in these proceedings in no way prejudges
any such question, and lcaves unaffected the rights of the Government of
Libya and the Government of the United States to submit arguments in re-
spect of any of thesc questions;

46. For these reasons,

THE COURT.

By eleven votes to five,

Finds that the circumstances of the case are not such as to require the
exercise of its power under Article 41 of the Statute to indicate provisional
measures.

IN FAVOUR: Vice-President Qda, Acting President; President Sir Rob-
ert Jennings; Judges Lachs, Ago, Schwebel, Ni, Evensen,
Tarassov, Guillaume, Shahabuddecn, Aguilar Mawdsley;

AGAINST: Judges Bedjaoui, Weeramantry, Ranjeva, Ajibola; Judge ad
hoc El-Kosheri.”

*

Acting President Oda®® and Judge Ni** each appended a declaration to
the Orders of the Court; Judges Evensen, Tarassov, Guillaume and Aguilar
Mawdsley a joint declaration.™” Judges Lachs®™ and Shahabuddeen™ ap-
pended separate opinions; and Judges Bedjaoui,**” Weeramantry,>*' Ran-
jeva,**? Ajibola®? and Judge ad hoc El-Kosheri®** appended dissenting opin-
ions to the Orders.

*

By Orders of 19 June 1992,*** the Court, having ascertained the views of
the Parties at a meeting held on 5 June 1992 with the Vice-President of the Court,
excrcising the function of the presidency in the two cases, fixed 20 December
1993 as the time-limit for the filing of the Memorial of the Libyan Arab Jama-
hiriya and 20 June 1995 for the filing of the Counter-Memorials of the United
Kingdom and the United States of America.
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1. oil Platforms (Islamic Republic of Iran v. United States of America)

On 2 November 1992, the Islamic Republic of Iran filed in the Registry of
the Court an Application instituting proceedings against the United States of
America with respect to the destruction of Iranian oil platforms.

The Islamic Republic founded the jurisdiction of the Court for the pur-
poses of these proccedings on article XXI (2) of the Treaty of Amity, Economic
Relations and Consular Rights between the United States of America and Iran,
signed at Tehran on 15 August 1955,

In its Application, the Islamic Republic alleged that the destruction caused
by several warships of the United States Navy, on 19 October 1987 and 18 April
1988, to three offshore oil production complexes, owned and operated for com-
mercial purposes by the National Iranian Oil Company, constituted a funda-
mental breach of various provisions of the Treaty of Amity and of intcrnational
law. In this connection Iran referred in particular to articles I and X (1) of the
Treaty which provide respectively: “There shall be firm and enduring peace and
sincere friendship between the United States of America and Iran”, and “Be-
tween the territorics of the two High Contracting Parties there shall be freedom
of commerce and navigation”.

The Islamic Republic accordingly requested the Court to adjudge and de-
clare as follows:

“(a) that the Court has jurisdiction under the Treaty of Amity to en-
tertain the dispute and to rule upon the claims submitted by the Islamic
Repubilic;

(b) that in attacking and destroying the oil platforms referred to in
the Application on 19 October 1987 and 18 April 1988, the United States
breached its obligations to the Islamic Republic, inter alia, under article I
and X (1) of the Treaty of Amity and international law;

(c) that in adopting a patently hostile and threatening attitude towards
the Islamic Republic that culminated in the attack and destruction of the Ira-
nian oil platforms, the United States breached the object and purpose of the
Treaty of Amity, including articles I and X (1), and international law;

(d) that the United States is under an obligation to make reparations
to the Islamic Republic for the violation of its international legal obliga-
tions in an amount to be dctermined by the Court at a subsequent stage of
the proceedings. The Islamic Republic reserves the right to introduce and
present to the Court in due course a precise evaluation of the reparations
owed by the United States; and

(e) any other rcmedy the Court may deem appropriate.”

By an Order of 4 December 1992, the President of the Court, taking into
account an agrecement of the Parties, fixed 31 May 1993 as the time-limit for
the filing of the Memorial of the Islamic Republic of Iran and 30 November
1993 for the filing of the Counter-Memorial of the United States.

B. CONTENTIOUS CASES BEFORE A CHAMBER

Land, Island and Maritime Frontier Dispute
(El Salvador/Honduras: Nicaragua intervening)
At a public sitting held on 11 September 1992, the Chamber delivered its
judgment,**” a summary of which is given below, followed by the text of the
operative paragraphs.*®
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I. Qualités (paras. 1-26)

The Chamber recapitulated the successive phases of the proccedings,
namely: notification to the Registrar, on 11 December 1986, of the Special
Agreement signed on 24 May 1986 (in force on 1 October 1986) for the sub-
misston to a chamber of the Court of a dispute between the two States; forma-
tion by the Court, on 8 May 1987, of the Chamber to deal with the case; filing
by Nicaragua, on 17 November 1989, of an Application for permission to in-
tervence in the case; Order by the Court, of 28 February 1990, on the question
whether Nicaragua’s Application for permission to intervenc was a matter within
the competence of the full Court or of the Chamber; Judgment of the Chamber
of 13 September 1990 acceding to Nicaragua’s application for permission to in-
tervene (but solcly in respect of the question of the status of the waters of the
Gulf of Fonseca); holding of oral procecdings.

Article 2 of the Special Agreement, which defined the subject of the dis-
pute, read, in an agreed English translation:
“The Partics rcquest the Chamber:

1. To dclimit the boundary line in the zones or sections not des-
cribed in article 16 of the General Treaty of Peace of 30 October 1980.

2. To determine the legal situation of the islands and maritime
spaces.”
The Judgment then quoted the submissions of the Parties, and the “con-
clusions” of the intcrvening State, as formulated at the various stages of the pro-
ceedings.

Il.  General introduction (paras. 27-39)

The dispute before the Chamber had three elements: a dispute over the land
boundary; a dispute over the legal situation of islands (in the Gulf of Fonseca);
and a dispute over the legal situation of maritime spaces (within and outside the
Gulf of Fonseca).

The two Partics (and the intervening State) came into being with the
break-up of the Spanish Empire in Central America; their territories corre-
sponded to administrative subdivisions of that Empirc. It was from the outsct
accepted that the new international boundaries should, in accordance with the
principle generally applicd in Spanish America of the uti possidetis juris, fol-
low the colonial administrative boundaries.

After the independence of Central America from Spain was proclaimed on
15 September 1821, Honduras and El Salvador first made up, together with Costa
Rica, Guatemala and Nicaragua, the Federal Republic of Central America, cor-

" responding to the former Captaincy-General of Guatemala or Kingdom of Gua-
temala. On the disintegration of that Republic in 1839, El Salvador and Hon-
duras, along with the other component States, became separate States.

The Chamber outlined the development of the three elements of the dis-
pute, beginning with the genesis of the island dispute in 1854 and of the land
dispute in 1861. Border incidents had lcd to tension and subsequently to armed
conflict in 1969, but in 1972 El Salvador and Honduras had been able to agree
on the major part of their land boundary, which had not yet been delimited, leav-
ing however six sectors to be settled. A mediation process begun in 1978 had
led to a General Treaty of Peace, signed and ratified in 1980 by the two Parties,
which had defined the agreed sections of the boundary.
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The Treaty further providcd that a Joint Frontier Commission should de-
limit the fronticr in the remaining six sectors and “determine the legal situation
of the islands and thc maritime spaces”. It provided that if within five years to-
tal agreement had not been reached, the Partics would, within six months, ne-
gotiatc and conclude a special agreement to submit any outstanding controversy
to the International Court of Justice.

As the Commission did not accomplish its task within the time fixed, the
Parties ncgotiated and concluded on 24 May 1986 the Special Agreement men-
tioned above.

lil.  The land boundary: introduction (paras. 40-67)

The Parties agreed that the fundamental principle for determining the land
frontier was the uti possidetis juris. The Chamber noted that the essence of the
agreed principle was its primary aim of securing respect for the territorial bound-
aries at the time of independence, and its application had resulted in colonial
administrative boundarics being transformed into international frontiers.

In Spanish Central America there had been administrative boundaries of
different kinds or degrees, and the jurisdictions of general administrative bod-
ies did not necessarily coincide territorially with those of bodies possessing par-
ticular or special jurisdiction. In addition to the various civil jurisdictions there
were ecclesiastical ones, which the main administrative units had to follow in
principle.

The Parties had indicated to which colonial administrative divisions (prov-
inces) they claimed to have succeeded. The problem was to identify the areas,
and the boundaries, which corresponded to these provinces, which in 1821 be-
came respectively El Salvador and Honduras. No legislative or similar material
indicating this had been produced, but the Parties had submitted, inter alia, docu-
ments rcferred to collectively as “titles” (titulos), concerning grants of land by
the Spanish Crown in the disputed arcas, from which, it was claimed, the pro-
vincial boundaries could be deduced.

The Chamber then analysed the various meanings of the term “title”. It con-
cluded that, reserving, for the present, the special status El Salvador attributed
to “formal title-deeds to commons”, none of the titles produced recording grants
of land to individuals or Indian communities could be considered as “titles” in
the same sense as, for example, a Spanish Royal Decree attributing certain areas
to a particular administrative unit; they were rather comparable to “colonial
effectivités” as defined in a previous case, i.e., “the conduct of the administra-
tive authoritics as proof of the ctfcctive exercise of territorial jurisdiction in the
region during the colonial period”.**” In some cases the grant of a title had not
been perfected, but the record, particularly of a survey, remained a “colonial
effectivité” which might serve as evidence of the position of a provincial bound-
ary.

Referring to the seven scctors of the boundary agreed in the General Treaty
of Peace, the Chamber assumed that the agreed boundary had been arrived at
by applying principles and processes similar to those urged upon the Chamber
for the non-agreed sectors. Observing the predominance of local features, par-
ticularly rivers, in the definition of the agreed sectors, the Chamber had taken
some account of the suitability of certain topographical features to provide an
identifiable and convenient boundary. The Chamber was here appealing not so
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much to any concept of “natural frontiers”, but rather to a presumption under-
lying the boundaries on which the uti possidetis juris operated.

Under article 5 of the Special Agreement, the Chamber was to take into
account the rules of international law applicable between the Parties, “includ-
ing, where pertinent, the provisions of” the Treaty. That presumably meant that
the Chamber should also apply, where pertinent, even those articles which in
the Treaty were addressed specifically to the Joint Frontier Commission. One
of these was article 26 of the Treaty, to the effect that the Commission should
take as a basis for dclimitation the documents issued by the Spanish Crown or
any other Spanish authority, sccular or ecclesiastical, during the colonial period,
and indicating the jurisdictions or limits of territories or scttlements, as well as
other evidence and arguments of a legal, historical, human or any other kind,
brought before it by the Parties and admitted under international law.

Drawing attention to the difference between its task and that of the Com-
mission, which had merely to proposc a frontier line, the Chamber observed that
article 26 was not an applicable law clause, but rather a provision about evi-
dence. In that light, the Chamber commented on one particular class of titles,
referred to as the “formal title-deeds to commons”, for which El Salvador had
claimed a particular status in Spanish colonial law, that of acts of the Spanish
Crown directly determining the extent of the territorial jurisdiction of an ad-
ministrative division. Those titles, the so-called titulos ¢jidales, were, accord-
ing to El Salvador, the best possible evidence in relation to the application of
the uti possidetis juris principle.

The Chamber did not accept any interpretation of article 26 as signifying
that the Parties had by trcaty adopted a special rule or method of determination
of the uti possidetis juris boundarics, on the basis of divisions between Indian
poblaciones. It was the administrative boundaries between Spanish colonial ad-
ministrative units, not the boundarics between Indian scttlements as such, that
were transformed into international boundaries in 1821.

El Salvador contended that the commons whose formal title-deeds it relied
on were not private properties but belonged to the municipal councils of the cor-
responding poblaciones. Control over those communal lands being exercised by
the municipal authorities, and over and above them by thosc of the colonial prov-
ince to which the commons had been declared to belong, El Salvador main-
tained that if such a grant of commons to a community in one province had ex-
tended to lands situated within another, the administrative control of the province
to which the community belonged had been determinative for the application of
the uti possidetis juris, i.e., that, on independence, the whole area of the com-
mons had appertained to the State within which the community was situated.
The Chamber, which was faced with a situation of this kind in thrce of six dis-
puted sectors, had however been abie to resolve the issue without having to de-
termine that particular question of Spanish colonial law, and therefore saw no
reason to attempt to do so.

In the absence of legislative instruments formally defining provincial
boundaries, not only land grants to Indian communitics but also grants to pri-
vate individuals afforded some evidence as to the location of boundaries. There
must have been a presumption that such grants would normally avoid strad-
dling a boundary between different administrative authorities, and where the pro-
vincial boundary location was doubtful the common boundaries of two grants
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by different provincial authorities could well have become the provincial bound-
ary. The Chamber therefore considered the evidence of each of these grants on
its merits and in relation to othcr arguments, but without treating them as nec-
essarily conclusive.

With regard to the land that had not been the subject of grants of various
kinds by the Spanish Crown, referred to as crown lands, tierras realengas, the
Partics agreed that such land was not unattributed but appertained to the onc
province or the other and accordingly passed, on independence, into the sover-
cignty of the one Statc or the other.

With regard to post-indcpendence grants or titics, the so-called “republican
titles”, the Chamber considered that they might well provide some evidence of
the position in 1821 and both Partics had offered them as such.

El Salvador, while admitting that the wti possidetis juris was the primary
element for determining the land boundary, also put forward, in reliance on the
second part of article 26, arguments referred to as either “arguments of a hu-
man naturc” or arguments based on effectivités. Honduras also recognized a cer-
tain confirmatory rolc for effectivités and had submitted evidence of acts of ad-
ministration of its own for that purpose.

El Salvador had first advanced arguments and material relating to demo-
graphic pressures in El Salvador creating a necd for territory, as compared with
the rclatively sparscly populated Honduras, and to the superior natural re-
sources said to be enjoyed by Honduras. El Salvador, however, did not appear
to claim that a fronticr based on the principle of uti possidetis juris could be
adjusted subscquently (except by agrcement) on the ground of uncqual popu-
lation density. The Chamber would not losc sight of that dimension of the mat-
ter, which was however without direct legal incidence.

El Salvador also relied on the alleged occupation of disputed areas by Sal-
vadorians, their ownership of land in those arcas, the supply by it of public serv-
ices there and its exercise in the areas of government powers, and claimed,
inter alia, that the practice of effective administrative control had demonstrated
an “animus” to possess the territorics. Honduras rejected any argument of “ef-
fective control”, suggesting that the concept only referred to administrative con-
trol prior to independence. It considered that, at least since 1884, no acts of sov-
ereignty in the disputed areas could be relicd on in view of the duty to respect
the status quo in a disputed area. It had however presented considerable mate-
rial to show that Honduras could also rely on arguments of a human kind.

The Chamber considered that it might have regard, in certain instances, to
documentary evidence of post-independence effectivités affording indications of
the 1821 uti possidetis juris boundary, provided that a relationship existed be-
tween the effectivités and the determination of that boundary.

El Salvador had drawn attention to difficulties in collecting evidence in cer-
tain areas owing to interference with governmental activities due to acts of vio-
lence. The Chamber, while appreciating those difficulties, could not apply a pre-
sumption that evidence which was unavailable would, if produced, have
supported a particular Party’s case, still less a presumption of the existence of
evidence not produced. In view of those difficultics, El Salvador had requested
the Chamber to consider exercising its functions under Article 66 of the Rulcs
of Court to obtain evidence in situ. The Parties had however been informed that
the Chamber did not consider it necessary to exercise the functions in question,
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nor to exercise its power, under Articlc 50 of the Statute, to arrange for an in-
quiry or expert opinion in the case, as El Salvador had also requested it to do,
*

The Chamber subsequently examined, in respect of each disputed sector,
the cvidence of post-colonial effectivités. Even when claims of effectivité were
given their due weight, it might occur in some arcas that, following the delimi-
tation of the disputed sector, nationals of one Party would find themselves in
the territory of the other. The Chamber had every confidence that the nccessary
measures to take account of this would be taken by the Partics.

In connection with the concept of the “critical date” the Chamber observed
that there scemed to be no reason why acquicscence or recognition should not
operate where there was sufficient evidence to show that the Parties had in cf-
fect clearly accepted a variation or an interpretation of the uti possidetis juris
position.

IV.  First sector of the land boundary (paras. 68-103)

The first disputed sector of the land boundary ran from the agreed tripoint
wherc the frontiers of El Salvador, Guatemala and Honduras converged (Cerro
Montecristo) to the summit of the Cerro Zapotal (sce sketch-map A anncxed).

Both Parties recognized that most of the area between the lines they put
forward corresponded to the land that was the subject of a titulo ejidal over the
mountain of Tepangiiisir, granted in 1776 to the Indian community of San Fran-
cisco de Citald, which had been situated in, and under the jurisdiction of, the
province of San Salvador. El Salvador contended that on independence the lands
so granted became part of El Salvador, so that in 1821 the boundary of the two
provinces had been defined by the north-eastern boundary of the Citald ¢jido.
Honduras, on the other hand, pointed out that when the 1776 title was granted,
those lands included in it had been specifically stated to be in the Honduran prov-
ince of Gracias a Dios, so that the lands had become on independence part of
Honduras.

The Chamber considered that it was not required to resolve that question.
All negotiations prior to 1972 over the dispute as to the location of the frontier
in that sector had been conducted on the basis, accepted by both sides, that it
was the boundary-between the ejidos of Citald and Ocotepeque that defined the
frontier. The frontier corresponding to Honduras’s current interpretation of the
legal effect of the 1776 Citald title had first been put forward in negotiations
held in 1972. Moreover a title granted by Honduras in 1914, and the position
taken by Honduras in the course of tripartite negotiations held between El Sal-
vador, Guatemala and Honduras in 1934-1935, had confirmed the agreement be-
twecen the Partics that the boundary between Citald and Ocotepeque defined the
fronticr between them. After recalling that the effect of the wuti possidetis juris
principle had not been to freeze for all time the provincial boundaries, the Cham-
ber found that Honduras’s conduct from 1881 to 1972 might be regarded as ac-
quicscence in a boundary corresponding to that between the Tepangiisir lands
of Citald and those of Ocotepeque.

The Chamber then turned to the question of a triangular area where, ac-
cording to Honduras, the 1818 title of Ocotepeque penetrated the north-eastern
boundary of Cital4, and to the disagreement between the Parties as to the inter-
pretation of the Citald survey as regards the north-western area.
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With regard to the triangular area, the Chamber did not consider that such
an overlapping would have been consciously made, and that it should only be
concluded that an overlap had come about by mistake if there was no doubt that
the two titles were not compatible. The identification of the various relevant geo-
graphical locations could not however be achieved with sufficicnt certainty to
demonstrate an overlap.

With respect to the disagreement on the boundary of the Citala title, the
Chamber concluded that on that point the Honduran interpretation of the rel-
evant survey rccord was to be preferred.

The Chamber then turncd to the part of the disputed area lying between
the lands comprised in the Citald title and the international tripoint. Honduras
contended that since, according to the survey, the land in this area was crown
land (tierras realengas), and the survey had been effected in the Province of
Gracias a Dios, those lands must have been tierras realengas of that province
and hence were now part of Honduras.

El Salvador however claimed that area on the basis of effectivités, and
pointed to a number of villages or hamlets belonging to the municipality of
Citald within the area. The Chamber noted however the absence of evidence that
the area or its inhabitants had been under the administration of that municipal-
ity. El Salvador also relied on a report by a Honduran Ambassador stating that
the lands of the disputed area had belonged to inhabitants of the municipality
of Citala in Ei Salvador. The Chamber however did not regard that as sufficient,
since to constitute an effectivité relevant to the delimination of the frontier at
least some recognition or evidence was required of the effective administration
of the municipality of Citald in the area, which, it noted, had not been proved.

El Salvador also contended that ownership of land by Salvadorans in the
disputed area less than 40 kilometres from the line Honduras claimed as the fron-
tier showed that the area was not part of Honduras, as under the Constitution of
Honduras land within 40 kilometres of the frontier might only be acquired or
possessed by native Hondurans. The Chamber rejected that contention since at
the very least some recognition by Honduras of the ownership of land by Sal-
vadorans would have had to be shown, which was not the case.

The Chamber observed that in the course of the 1934-1935 negotiations

. agreement had been reached on a particular frontier line in that area. The agree-

ment by the representatives of El Salvador had only been ad referendum, but

the Chamber noted that while the Government of El Salvador had not ratified

the terms agreed upon ad referendum, neither had it denounced them; nor had
Honduras retracted its consent.

The Chamber considered that it could adopt the 1935 line, primarily since
for the most part it followed the watersheds, which provided a clear and unam-
biguous boundary; it reiterated its view that the suitability of topographicat fea-
tures to provide a readily identifiable and convenient boundary was the mate-
rial aspect where no conclusion unambiguously pointing to another boundary
emerged from the documentary material.

As regards material put forward by Honduras concerning the settlement of
Hondurans in the disputed areas and the exercise there of government functions
by Honduras, the Chamber found that material insufficient to affect the decision
by way of effectivités.
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The Chamber’s conclusion regarding the first disputed sector of the land
frontier was as follows:>>

“It begins at the tripoint with Guatemala, the ‘point known as El Tri-
finio on the summit of the Cerro Montecristo’ . . . From this point, the fron-
tier between El Salvador and Honduras runs in a generally easterly direc-
tion, following the dircct line of watersheds, in accordance with the
agrcement reached in 1935, and accepted ad referendum by the represen-
tatives of El Salvador, . . . In accordance with the 1935 agrcement . . ., the
frontier runs ‘along the watershed between the rivers Frio or Sesecapa and
Decl Rosario as far as the junction of this watershed with the watershed of
the basin of the quebrada de Pomola’ . . . ; ‘thereafter in a north-casterly
direction along the watershed of the basin of the quebrada de Pomola un-
til the junction of this watershed with the watershed between the quebrada
de Cipresales and the quebradas del Cedrén, Peia Dorada and Pomola
proper’ . . . ; ‘from that point, along the last-named watershed as far as the
interscction of the centre-lines of the quebradas of Cipresales and Pomola’
... ; ‘thereafter, downstrcam along the centre-line of the quebrada de Po-
mola, until the point on that centre-line which is closest to the boundary
marker of Pomola at El Talquezalar; and from that point in a straight line
as far as that marker’ . . . From the boundary marker of El Talquezalar, the
fronticr continues in a straight line in a south-easterly direction to the
boundary marker of the Cerro Piedra Menuda . . ., and thence in a straight
line to the boundary marker of the Cerro Zapotal ...”

V. Second sector of the land boundary (paras. 104-127)

The sccond disputed sector of the land boundary lay between the Pefia de
Cayaguanca and the confluence of the stream of Chiquita or Oscura with the
river Sumpul (see sketch-map B annexed). Honduras based its claim chicfly on
the 1742 title of Jupula, issued in the context of the long-standing dispute be-
tween the Indians of Ocotepeque in the Province of Gracias a Dios, and those
of Citald, in the Province of San Salvador. The principal outcome had been the
confirmation and agreement of the boundaries of the lands of Jupula, over which
the Indians of Ocotepeque had claimed to have rights and which had been at-
tributed to the Indians of Citala. It was however recorded that the inhabitants
of Ocotcpeque, having recognized the entitlement of the inhabitants of Citald
to the land surveyed, had also requested “that there be left free for them a moun-
tain called Cayaguanca which is above the Jupula river, which is crown land”,
and this request had been acceded to.

The Chamber found that the Jupula title was evidence that in 1742 the
mountain of Cayaguanca had been tierras realengas and since the community
of Ocotepeque, in the Province of Gracias a Dios, was to have cultivated it, it
concluded that the mountain was tierras realengas of that province, for which
reason the mountain had on independence to have formed part of Honduras on
the basis of the uti possidetis juris.

The Chamber then turned to the location and extent of the mountain, which,
according to Honduras, had extended over the whole of the disputed area in this
sector, a claim disputed by El Salvador. In addition to arguments based on the
wording of the 1742 title, El Salvador referred to the 1818 title of Ocotepeque,
issued to the community of Ocotepeque to re-establish the boundary markers of
its lands, contending that the mountain of Cayaguanca would necessarily have
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been included in that title if it had truly been awarded to the inhabitants of Ocote-
peque in 1742, The Chamber did not accept that argument; it found that in 1821
the Indians of Ocotcpeque, in the Province of Gracias a Dios, had been cntitled
to the land resurveyed in 1818, and also to rights of usage over the mountain of
Cayaguanca somewhere to the east, and that the arca subject to these rights, be-
ing tierras realengas of the Province of Gracias a Dios, had become Honduran
upon independence.

The problem remained, however, of determining the cxtent of the moun-
tain of Cayaguanca. The Chamber saw no evidence of its boundaries, and in
particular none to support the Honduran claim that the area so referred to in
1742 extended as far east as the river Sumpul, as claimed by Honduras.

The Chamber next considered what light might be thrown on the matter by
the republican title invoked by El Salvador, referred to as that of Dulce Nom-
bre de la Palma, granted in 1833 to the community of La Palma in El Salvador.
The Chamber considered that title significant in that it showed how the uti pos-
sidetis juris position had bcen understood when it was granted, i.c., very shortly
after independence. The Chamber examined in detail the Parties’ conflicting in-
terpretation of the title; it did not accept El Salvador’s interpretation whereby it
would extend as far west as the Pefa de Cayaguanca, and was co-terminous with
the land surveyed in 1742 for the Jupula title, and concluded that there was an
intervening arca not covered by cither title. On that basis the Chamber deter-
mined the course of the north-western boundary of the title of Dulce Nombre
dc la Palma; the eastern boundary, as recognized by both Parties, was the river
Sumpul.

The Chamber then examined three Honduran republican titles in the dis-
puted arca, concluding that they did not conflict with the Dulce Nombre de la
Palma title so as to throw doubt on its interpretation.

The Chamber went on to examine the effectivités claimed by each Party to
ascertain whether they supported the conclusion based on the latter title. The
Chamber concluded that there was no reason to alter its findings as to the po-
sition of the boundary in that region.

The Chamber next turned to the claim by El Salvador to a triangular strip
along and outside the north-west boundary of the Dulcc Nombre de la Palma
title, which El Salvador claimed to be totally occupied by Salvadorans and ad-
ministered by Salvadoran authorities. No evidence to that effect had however
been laid before the Chamber. Nor did it consider that a passage in the Reply
of Honduras regarded by El Salvador as an admission of the existence of Sal-
vadoran effectivités in this area could be so read. There being no other evidence
to support El Salvador’s claim to the strip in question, the Chamber held that it
appertained to Honduras, having formed part of the “mountain of Cayaguanca”
attributed to the community of Ocotepeque in 1742.

The Chamber turned finally to the part of the boundary between the Pefia
de Cayaguanca and the western boundary of the arca covered by the Dulce Nom-
bre de la Palma title. It found that El Salvador had not made good any claim to
any area further west than the Loma de los Encinos or “Santa Rosa hillock”, the
most westerly point of the Dulce Nombre de la Palma title. Noting that Hon-
duras had only asserted a claim, on the basis of the rights of Ocotepeque, to the
“mountain of Cayaguanca”, so far south as a straight line joining the Pefia de
Cayaguanca to the beginning of the next agreed sector, the Chamber considered
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that neither the principle ne ultra petita, nor any suggested acquiescence by Hon-
duras in the boundary asserted by it, debarred the Chamber from enquiring
whether the “mountain of Cayaguanca” might have extended further south, so
as to be co-terminous with the castern boundary of the Jupula title. In view of
the reference in the latter to Cayaguanca as lying cast of the most easterly land-
mark of Jupula, the Chamber considered that the arca between the Jupula and
the La Palma lands belonged to Honduras, and that, in the absence of any other
criteria for determining the southward extent of that arca, the boundary between
the Peiia de Cayaguanca and the Loma de los Encinos should be a straight line.

The Chamber’s conclusion regarding the course of the frontier in the sec-
ond disputed sector was as follows:™"!

“From . . . the Pefia de Cayaguanca, the frontier runs in a straight line
somewhat south of east to the Loma de los Encinos . . ., and from there in
a straight line on a bearing of N 48° E, to the hill shown on the map pro-
duced by El Salvador as El Burro (and on the Honduran maps and the
United States Defense Mapping Agency maps as Piedra Rajada) ... The
frontier then takes the shortest course to the head of the quebrada del Co-
pantillo, and follows the quebrada del Copantillo downstream to its con-
fluence with the river Sumpul . . ., and follows the river Sumpul in turn
downstream until its confluence with the quebrada Chiquita or Oscura . . .”

VL. Third scctor of the land boundary (paras. 128-185)

The third sector of the land boundary in dispute lay between the boundary
marker of the Pacacio, on the river of that name, and the boundary marker Poza
del Cajon, on the river known as El Amatillo or Gualcuquin (sce sketch-map C
annexcd).

In terms of the grounds asserted for the claims of the Partics the Chamber
divided the disputed area into three parts.

In the first part, the north-western area, Honduras invoked the uti posside-
tis juris of 1821 on the basis of land titles granted between 1719 and 1779. El
Salvador on the contrary claimed the major part of the arca on the basis of post-
independence effectivités or arguments of a human nature. It did however claim
a portion of the arca as part of the lands of the 1724 title of Arcatao.

In the second part, the esscntial question was the validity, extent and re-
lationship to each other of the Arcatao title relied on by El Salvador and 18th
century titles invoked by Honduras.

In the third part, the south-east section, there was a similar conflict be-
tween the Arcatao title and a lost title, that of Nombre de Jesis in the province
of San Salvador, on the one hand, and the Honduran titles of San Juan de Ar-
catao, supplemented by the Honduran republican titles of La Virtud and San Se-
bastidn del Palo Verde. El Salvador claimed a further area, outside the asserted
limits of the Arcatao and Nombre de Jesis titles, on the basis of effectivités and
human arguments.

The Chamber first surveyed the uti possidetis /uns position on the basis of
the various titles produced.

With regard to the first part of the third sector, the Chamber upheld Hon-
duras’s contention in principle that the position of the pre-independence pro-
vincial bounddry was defined by two eighteenth century Honduran titles. After
first reserving the question of precisely where their southern limits lay, since if
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the Chamber had found in favour of El Salvador’s claim based on effectivités it
would not have had to be considered, the Chamber ultimately determined the
boundary in that arca on the basis of those titles.

As for the second part of the third scctor, the Chamber considered it im-
possible to reconcile all the landmarks, distances and directions given in the vari-
ous eightcenth century surveys: the most that could be achicved was a line which
harmonized with such fcatures as were identifiable with a high degree of prob-
ability, corresponded more or less to the recorded distances and did not lcave
any major discrepancy uncxplaincd. The Chamber considered that three fea-
tures were identifiable and that those thrée reference points made it possible to
reconstruct the boundary between the Province of Gracias a Dios and that of
San Salvador in the arca under consideration and thus the uti possidetis juris
line, which the Chamber described.

With regard to the third part of the sector, the Chamber considered that on
the basis of the reconstructed 1742 title of Nombre de Jesiis and the 1766 and
1786 surveys of San Juan de Arcatao, it was established that the uti possidetis
juris line corresponded to the boundary between those two properties, which
line the Chamber described. In order to define the line more preciscly the Cham-
ber considered it legitimate to have regard to the republican titles granted by
Honduras in the region, the line found by the Chamber being consistent with
what it regarded as the correct geographical location of those titles.

Having completed its survey of the uti possidetis juris position, the Cham-
ber examined the claims made in the whole of the third sector on the basis of
effectivités. Regarding the claims made by El Salvador on such grounds, the
Chamber was unable to regard the rclevant material as sufficient to affect its
conclusion as to the position of the boundary. The Chamber reached the same
conclusion as regards the evidence of effectivités submitted by Honduras.

The Chamber’s conclusion regarding the course of the boundary in the third
sector was as follows;**?

“From the Pacacio boundary marker ... along the Rio Pacacio up-
strcam to a point ... west of the Cerro Tecolate or Los Tecolates; from
there up the quebrada to the crest of the Cerro Tecolato or Los Tecolates
..., and along the watershed on this hill as far as a ridge approximately 1
kilometre to the north-cast . . . ; from there in an easterly dircction to the
neighbouring hill above the source of the Torrente La Puerta . . . and down
that strcam to where it meets the river Gualsinga . . . ; from there the bound-
ary runs along the middle of the river Gualsinga downstream to its conflu-
ence with the Sazalapa . . ., and thence upstream along the middle of the
river Sazalapa to the confluence with the river Sazalapa of the quebrada
Llano Negro . . . ; from there south-eastwards to the hill indicated . . . , and
thence to the crest of the hill marked on maps as being an elevation of 1,017
metres . . . ; from there the boundary, inclining still more to the south, runs
through the triangulation point known as La Canada . . . to the ridge join-
ing the hills indicated on the El Salvador map as Cerro El Caracol and Cerro
El Sapo . . ., and from there to the feature marked on the maps as the Por-
tillo Ei Chupa Miel ... ; from there following the ridge to the Cerro El
Cajete . . ., and thence to the point where the present-day road from Ar-
catao to Nombre de Jesis passes between the Cerro El Ocotillo and the
Cerro Lagunetas . . . ; from there south-eastwards, to the top of the hill . ..
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marked on the maps with a spot height of 848 metres; from there slightly
south of east to a small quebrada; castwards down the bed of the que-
brada to its junction with the river Amatillo or Gualcuquin . . . ; the bound-
ary then follows the middle of the Gualcuquin river downstrcam to the Poza
del Cajon . . . , the point where the next agreed scetor of boundary begins.”

VH. Fourth sector of the land boundary (paras. 186-267)

The fourth and longest disputed sector of the land boundary, also involv-
ing the largest area in dispute, lay between the source of the Orilla strcam and
the Malpaso de Similatén boundary marker.**?

The principal issuc in that scctor, at least as regards the size of the arca
concerned, was whethcr the boundary followed the river Negro-Quiagara, as
Honduras contended, or a line contended for by El Salvador, some 8 kilometres
to the north. In terms of the uti possidetis juris principle, the issuc was whether
or not the Province of San Miguel, which on independence had become part of
El Salvador, extended to the north of that river or whether on the contrary the
latter was in 1821 the boundary between that province and the Province of Co-
mayagua, which became part of Honduras. El Salvador relicd on a title issued
in 1745 to the communitics of Arambala and Perquin in the Province of San
Migucl; the lands so granted extended north and south of the river Negro-
Quiagara, but Honduras contended that, north of that river, the lunds were in the
Province of Comayagua.

The Chamber first set out the relevant events, in particular a dispute be-
tween the Indian community of Arambala and Perquin, in the Province of San
Miguel, and an Indian community established in Jocora or Jocoara in the Prov-
incc of Comayagua. The position of the boundary between the Province of San
Miguel and that of Comayagua had been onc of the main issues in the dispute
between the two communities, which had given rise to a judicial decision of
1773. In 1815, a decision had been issued by the Real Audiencia of Guatemala
confirming the rights of the Indians of Arambala-Perquin. The Parties had made
extensive reference to those decisions in support of their contentions as to the
location of the boundary; the Chamber was however reluctant to base a conclu-
sion, one way or the other, on the 1773 decision and did not regard the 1815
one as wholly conclusive in respect of the location of the provincial boundary.

The Chamber then considered. a contention by Honduras that El Salvador
had in 1861 admitted that the Arambala-Perquin ejidos extended across the pro-
vincial boundary. 1t referred to a note of 14 May 1861 in which the Minister
for Foreign Relations of El Salvador had suggested negotiations to settle a Jong-
standing dispute between the inhabitants of the villages of Arambala and Per-
quin, on the one hand, and the village of Jacoara, on the other, and to the report
of surveyors appointed to resolve the inter-village dispute. It considered that note
to be significant not only as, in effect, a recognition that the lands of the
Arambala-Perquin community had, prior to independence, straddled the provin-
cial boundary, but also as recognition that, as a result, they straddled the inter-
national frontier. '

The Chamber then turned to the south-western part of the disputed bound-
ary, referred to as the sub-sector of Colomoncagua. The problem here was, in
broad terms, the determination of the extent of the lands of Colomoncagua, Prov-
ince of Comayagua (Honduras), to the west, and those of the communities of
Arambala-Perquin and Torola, Province of San Miguel (El Salvador), to the east

221



eIvequy

08 pewdep
ooy @

Nc!iﬂ‘.“ - ﬂ“!:'ﬂ ...... -—

Ampunaq peady ~ =
sy pandsig -201998 N0y

dVYW-HOLINS

222




and south-cast. Both Parties rclied on titles and other documents of the colonial
period; El Salvador had also submitted a remeasurement and rencwed title of
1844. The Chamber noted that, apart from the difficultics of identifying land-
marks and reconciling the various surveys, the matter was complicated by doubts
cach Party cast on the rcgularity or rclevance of titles invoked by the other.

After listing chronologically the titles and documents claimed by the one
side or the other to be rclevant, the Chamber asscssed five of these documents
to which the Partics had taken objection on various grounds.

The Chamber went on to determine, on the basis of an examination of the
titles and an asscssment of the arguments advanced by the Partics by reference
to them, the line of the uti possidetis juris in the sub-scctor under consideration.
Having established that the inter-provincial boundary was, in one area, the river
Las Cafias, the Chamber relied on a presumption that such a boundary was likely
to follow the river so long as its course was in the same general direction.

The Chamber then turned to the final section of the boundary between the
river Las Cafias and the source of the Orilla strcam (end-point of the sector).
With respect to that section, the Chamber accepted the line claimed by Hondu-
ras on the basis of a title of 1653.

The Chamber next addressed the claim of El Salvador, based upon the wti
possidetis juris in relation to the concept of tierras realengas (crown land), to
areas to the west and south-west of the land comprised in the ¢jidos of Aram-
bata Perquin, lying on each side of the river Negro-Quiagara, bounded on the
west by the river Negro-Pichigual. The Chamber found in favour of part of El
Salvador’s claim, south of the river Ncgro-Pichigual, but was unable to accept
the remaindcr.

The Chamber had finally to deal with the eastern part of the boundary linc,
that between the river Negro-Quiagara and Malpaso de Similaton. An initial
problem was that the Parties did not agree on the position of the Malpaso de
Similaton, although this point defined one of the agreed sectors of the bound-
ary as recorded in article 16 of the 1980 Peace Treaty, the two locations con-
tended for being 2,500 mctres apart. The Chamber thercfore concluded that there
was a dispute between the Parties on that point, which it had to resolve.

The Chamber noted that that dispute was part of a disagreement as to the
course of the boundary beyond the Malpaso de Similatdn, in the sector which
was deemed to have been agreed. While it did not consider that it had jurisdic-
tion to settle disputed questions in an “agreed” sector, neither did it consider
that the existence of such a disagreement affected its jurisdiction to determine
the boundary up to and including the Malpaso de Similatén.

Noting that neither side had offered any evidence whatever as to the line
of the uti possidetis juris in this region, the Chamber, being satisficd that this
line was impossible to determine in that area, considered it right to fall back on
equity infra legem, in conjunction with an unratified delimitation of 1869, Thc
Chamber considered that it could in that case resort to the line then proposed in
negotiations, as a rcasonable and fair solution in all the circumstances, particu-
larly since there was nothing in the records of the negotiations to suggest any
fundamental disagreement between the Parties on that line.

The Chamber then considered the question of the effectivités El Salvador
claimed in the area north of the river Negro-Quiagara, which the Chamber had
found to fall on the Honduran side of the line of the uti possidetis juris, as well
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as the arcus outside those lands. After reviewing the evidence presented by El
Salvador, the Chamber found that, to the extent that it could relate various place-
names to the disputed arcas and to the uti possidetis juris boundary, it could not
regard that material as sufficient evidence of any kind of effectivités which could
be taken into account in determining the boundary.

Turning to the effectivités claimed by Honduras, the Chamber did not sce
here sufficicnt evidence of Honduran effectivités in an arca clearly shown to be
on the El Salvador side of the boundary line to justify doubting that that bound-
ary rcpresented the uti possidetis juris line.

The Chamber’s conclusion regarding the course of the boundary in the
fourth disputed sector was as follows:*>*

“from the source of the Orilla stream . .. the boundary runs through the
pass of El Jobo to the source of the Cueva Hedionda stream . . ., and thence
down the middle of that stream to its confluence with the river Las Carias
..., and thence following the middle of the river upstream as far as a point
... ncar the settlement of Las Pilctas; from therc eastwards over a col . ..
to a hill ..., and then north-castwards to a point on the river Negro or
Pichigual . . . ; downstream along the middle of the river Negro or Pichigual
to its confluence with the river Negro-Quiaguara . . ., then upstream along
the middle of the river Negro-Quiaguara as far as the Las Pilas boundary
marker . . ., and from therc in a straight line to the Malpaso de Similatén
as idcntified by Honduras”.

VL. Fifth sector of the land boundary (paras. 268-305)

The fifth disputed scctor extended from “the point on [the] north bank [of
the river Torola] where it is joincd by the Manzupucagua stream” to the Paso
de Unire in the Unire river (sce sketch-map E annexed).

El Salvador’s claim was based essentially on the titulo ejidal granted to
the village of Polorés, Province of San Miguel, in 1760, following a survey; the
boundary line El Salvador claimed was what it considered to be the northern
boundary of the lands comprised in that title, save for a narrow strip on the west-
ern side, claimed on the basis of “human arguments”.

Honduras, while disputing El Salvador’s geographic intcrpretation of the
Polords title, conceded that it extended across part of the river Torola, but nev-
ertheless claimed that the present-day frontier should follow that river. It con-
tended that the northern part of the ejidos granted to Polords in 1760, including
all the lands north of the river and also extending south of it, had formerly been
the land of San Miguel de Sapigre, a village which had disappeared owing to
an epidemic some time after 1734, and that the village had becn in the juris-
diction of Comayagua, so that those lands, although granted to Polorés, re-
mained within that juisdiction. It followed, according to Honduras, that the uti
possidetis juris line ran along the boundary between those lands and the other
Polords lands; but Honduras conceded that as a result of events in 1854 it ac-
quiesced in a boundary further north, formed by the Torola. Alternatively Hon-
duras claimed the Polorés lands north of the river on the basis that El Salvador
had acquiesced, in the ninetecnth century, in the Torola as frontier. The western
part of the disputed area, which Honduras considered to fall outside the Polorés
title, was claimed by it as part of the lands of Cacaoterique, a village in the ju-
risdiction of Comayagua.
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Noting that the titlc of Polor6s had been granted by the authorities of the
province of San Migucl, the Chamber considered that it must be presumed that
thc lands comprised in the survey had all been within the jurisdiction of San
Miguel, a presumption which, the Chamber noted, was supported by the text.

After examining the available material as to the existence, location and ex-
tent of the village of San Miguel de Sapigre, the Chamber concluded that the
claim of Honduras to that extinct village was not supported by sufficicnt evi-
dence; it did not thercfore have to go into the question of the effect of the in-
clusion in an ejido of onc jurisdiction of tierras realengas of another. It con-
cluded that the e¢jido granted in 1760 to the village of Polords, in the Province
of San Migucl, had heen wholly situated in that province and that accordingly
the provincial boundary lay beyond the northern limit of that ejido or coincided
with it. There being equally no evidence of any change in the situation between
1760 and 1821, the uti possidetis juris line might be taken to have been in the
same position.

The Chamber then examined the claim of Honduras that, whatever the 1821
position, El Salvador had, by its conduct between 1821 and 1897, acquicsced
in the river Torola as boundary. The conduct in question had been the granting
by the Government of El Salvador, in 1842, of a title to an estate that both Par-
tics claimed was carved out of the ¢jidos of Polords and El Salvador’s rcaction,
or lack of rcaction, to the granting of two titles over lands north of the river
Torola by Honduras in 1856 and 1879. From an examination of those cvents,
the Chamber did not find it posible to uphold Honduras’s claim that El Salva-
dor had acquicsced in the river Torola as the boundary in the relevant arca.

The Chamber went on to interpret the extent of the Polords ejido as surcyed
in 1760}, on the face of the text and in the light of developments after 1821.
Following a lengthy and detailed analysis of the Polorés title, the Chamber con-
cluded that neither of the intcrpretations of it by the Parties could be reconciled
with the relevant landmarks and distances; the inconsistency crystallized during
the negotiations that led up to the unratified Cruz-Letona Convention in 1884,
In the light of certain republican titles, the Chamber arrived at an interprctation
of the Polor6s title which, if not perfectly in harmony with all the relevant data,
produced a better fit than either of the Partics’ interpretations. As to neighbour-
ing titles, the Chamber took the view that, on the material available, no totally
consistent mapping of the Polorés title and the survey of Cacaoterique could be
achieved.

In the eastern part of the sector, the Chamber noted that the Partics agreed
that the river Unire constituted the boundary of their territories for some dis-
tance upstream of the “Paso de Unire”, but disagreed as to which of two tribu-
taries was to be regarded as the headwaters of the Unire. Honduras claimed that
between the Unire and the hcadwatcrs of the Torola the boundary was a straight
line corresponding to the south-western limit of the lands comprised in the 1738
Honduran title of San Antonio de Padua. After analysing the Polorés title and
1682 and 1738 surveys of San Antonio, the Chamber found that it was not con-
vinced by the Honduran argument that the San Antonio lands had extecnded west-
wards across the river Unire and held that it was the river which was the uti
possidetis juris line, as claimed by El Salvador.

To the west of the Polords lands, since El Salvador’s claim to land north
of the river was based solely on the Polords title (save for the strip on the west
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claimed on the basis of “human arguments”), the river Torola formed the bound-
ary between the Polords lands and the starting point of the sector. With regard
to the strip of land claimed by El Salvador on the west, the Chamber consid-
ercd that, for lack of cvidence, that claim could not be sustaincd.

Turning finally to the evidence of effectivités submitted by Honduras with
respect to all six scctors, the Chamber concluded that this was insufficient to
justify re-examining its conclusion as to the boundary linc.

The Chamber’s conclusion rc!;arding the course of the boundary in the fifth
disputed scctor was as follows:™™

“From the confluence with the river Torola of the stream identified in
the General Treaty of Pcace as the quebrada de Mansupucagua . .. the
boundary runs upstrcam along the middle of the river Torola as far as its
conflucnce with a strcam known as the quebrada del Arcnal or quebrada
de Accituno . . . ; thence up the middle of the course of that stream as far
as [a] point, at or near its source, . . ., and thencc in a straight line some-
what north of cast to a hill some 1,100 metres high . . . ; thence in a straight
line to a hill near the river Unire .. ., and thence to the ncarest point on
the river Unire; downstream along that river to the point known as the Paso
de Unirc...”

IX. Sixth sector of the land boundary (paras. 306-322)

The sixth and final disputed scctor of the land boundary was that between
a point on the river Goascordn known as Los Amates, and the waters of the Gulf
of Fonscca (sce skctch-map F annexed). Honduras contended that in 1821 the
river Goascordn had constitutcd the boundary between the colonial units to which
the two States had succceded, that there had been no material change in the
course of the river since 1821, and that the boundary therefore followed the
present stream flowing into the Gulf north-west of the Islas Ramaditas in the
Bay of La Union. El Salvador however claimed that it was a previous course
followed by the river which defined the boundary and that that course could be
traced and rcached the Gulf at Estcro La Cutd.

The Chamber began by examining an argument El Salvador based on his-
tory. The Parties agrced that during the colonial period a river called the Goas-
cordn had constituted the boundary between the Province of San Miguel and
the Alcaldia Mayor de Minas of Tegucigalpa, and that El Salvador had suc-
ceeded on independence to the territory of the province; but El Salvador denied
that Honduras had acquired any rights over the former territory of the Alcaldia
Mayor of Tegucigalpa, which according to El Salvador had not in 1821 be-
longed to the Province of Honduras but had been an independent entity. The
Chamber howevcr observed that on the basis of the uti possidetis juris, El Sal-
vador and Honduras had succeeded to all the relevant colonial territories, leav-
ing no terra nullius, and that the former Alcaldia Mayor had at no time after
1821 been an independent state additional to them. Its territory had had to pass
either to El Salvador or to Honduras and the Chamber understood it to have
passcd to Honduras.

The Chamber observed that El Salvador’s argument of law, on the basis
that the former bed of the river Goascorin formed the uti possidetis juris bound-
ary, was that where a boundary was formed by the course of a river and the
stream suddenly formed a new bed, that process of “avulsion” did not bring
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about a change in the boundary, which continucd along the old channel. No
record of an abrupt change of course having occurred had been brought to the
Chamber’s attention, but had the Chamber been satisfied that the course had ear-
lier been so radically different from its present onc, then an avulsion might rea-
sonably have been inferred. The Chamber noted that there was no scientific evi-
dence that the previous course had been such that the river had dehouched in
the Estero La Cutd rather than in any of the other neighbouring inlets in the
coastline.

El Salvador’s casc appeared to be that if the change in the river’s course
had occurred after 1821, the river had been the boundary which under the uti
possidetis juris had become the international fronticr, and would have been main-
taincd as it was by virtue of a rule of intcrnational law; if the course had changed
before 1821 and no further change had taken place after 1821, El Salvador’s
claim to the “old” course as the modern boundary would have been bascd on a
rule concerning avulsion which would have been one not of international law
but of Spanish colonial law. El Salvador had not committed itself to an opinion
on the position of the river in 1821, but did contend that a rule on avulsion sup-
porting its claim had been part of Spanish colonial law.

In the Chamber’s view, however, any claim by El Salvador that the bound-
ary followed an old course of the river abandoned at some time before 1821 had
to be rejected. It was a claim that was first made in 1972 and was inconsistent
with the previous history of the dispute.

The Chamber then turned to the evidence concerning the course of the
Goascordn in 1821. El Salvador relied on certain titlcs to private lands, begin-
ning with a 1695 survey. Honduras produced land titles dating from the seven-
teenth and ninetcenth centuries as well as a map or chart of the Gulf of Fon-
seca prepared by an expedition in 1794-1796, and a map of 1804.

The Chamber considcred that the report of the expedition that led to the
preparation of the 1796 map, and the map itself, left little room for doubt that
in 1821 the Goascorin had alrcady been flowing in its present-day course. It
emphasized that the 1796 map was not one which purported to indicate fron-
tiers or political divisions, but the visual representation of what had been re-
corded in the contemporary report. The Chamber saw no difficulty in basing a
conclusion on the expedition report combined with the map.

The Chamber added that similar weight might be attached to the conduct
of the Parties in negotiations in 1880 and 1884. In 1884 it had been agreed that
the Goascorin river was to be regarded as the boundary between the two Re-
publics, “from its mouth in the Gulf of Fonseca . . . upstream as far as the con-
fluence with the Guajiniquil or Pescado river . . .”, and the 1880 record referred
to the boundary following the river from its mouth *“upstream in a north-
easterly direction”, i.e., the direction taken by the present course, not the hy-
pothetical old course of the river. The Chamber also observed that an interpre-
tation of those texts as referring to the old course of the river was untenable in
view of the cartographic material of the period, presumably available to the del-
egates, which pointed overwhelmingly to the river being then in its present
course and forming the international boundary.

Referring to a suggestion by El Salvador that the river Goascorin would
have returned to its old course had it not been prevented from so doing by a
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wall or dike built by Honduras in 1916, the Chamber did not consider that this
allegation, even if proved, would have affected its decision.

At its mouth in the Bay of La Unidn the river divided into scveral branches,
separated by islands and islets. Honduras had indicated that its claimed bound-
ary passed to the north-west of thosc istands, thus lcaving them all in Hondu-
ran territory. El Salvador, contending as it did that the boundary did not follow
the present course of the Goascordn at all, had not cxpresscd a view on whether

a line following that course should pass north-west or south-east of the islands
" or between them. The arca at stake was very small and the islets involved did
not scem to have been inhabited or habitable. The Chamber considered, how-
ever, that it would not have completed its task of delimiting the sixth scctor were
it to have left unsettled the question of the choice of one of the present mouths
of the Goascoran as the situation of the boundary line. It noted at the same time
that the material on which to found a decision was scanty. After describing the
position taken by Honduras since ncgotiations held in 1972, as well as its po-
sition during the work of the Joint Fronticr Commission and in its submissions,
the Chamber considered that it might uphold the relevant Honduran submis-
sions in the terms in which they were presented.

The Chamber’s conclusion regarding the sixth disputed sector was as fol-
lows :%°¢

“From the point known as Los Amates . . . the boundary follows the
middic of the bed of the river Goascordn to the point where it emerges in
the waters of thc Bahia La Unién, Gulf of Fonseca, passing to the north-
west of the Istas Ramaditas.”

X. Legal situation of the islands (paras. 323-368)

The major islands in thc Gulf were indicated on sketch-map G annexed.
El Salvador asked the Chamber to declare that it had sovereignty over all the
islands within the Guif except Zacate Grande and the Farallones; Honduras asked
it to declare that only Meanguera and Meanguerita islands were in dispute be-
tween the Parties and that Honduras had sovereignty over them.

In the view of the Chamber the provision of the Special Agreement that it
determine “la sitnacion juridica insular” conferred upon it jurisdiction in re-
spect of all the islands of the Gulf. A judicial determination, however, was only
required in respect of such islands as were in dispute between the Parties; this
excluded, inter alia, the Farallones, which were recognized by both Parties as
belonging to Nicaragua.

The Chamber considered that prima facie the existence of a dispute over
an island can be deduced from the fact of its being the subject of specific and
argued claims. Noting that El Salvador had pressed its claim to El Tigre island
with arguments in support and that Honduras had advanced counter-arguments,
though with the object of showing that there was no dispute over El Tigre, the
Chamber considered that, cither since 1985 or at least since issue had been joined
in the current proceedings, the istands in dispute were El Tigre, Meanguera and
Meanguerita.

Honduras contended however that, since the 1980 General Treaty of Peace
used the same terms as article 2, paragraph 2, of the Special Agreement, the ju-
risdiction of the Chamber had to be limited to the islands in dispute at the time
the. Treaty was concluded, i.e., Meanguera and Meanguerita, the Salvadoran
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claim to El Tigre having been made only in 1985. The Chamber however ob-
served that the question whether a given island was in dispute was relevant, not
to the question of the cxistence of jurisdiction, but to that of its exercise. Hon-
duras also claimed that there was no rcal dispute over El Tigre, which had since
1854 been recognized by El Salvador as belonging to Honduras, but that Ef Sal-
vador had madc a belated claim to it as a political or tactical move. The Cham-
ber noted that for it to find that there was no dispute would require it first to
determine that El Salvador’s claim was wholly unfounded, and to do so could
hardly be viewed as anything but the determination of a dispute. The Chamber
therefore concluded that it ought to determine whether Honduras or El Salva-
dor had jurisdiction over each of the islands of El Tigre, Mcangucra and
Meanguerita.

Honduras contended that by virtue of article 26 of the General Treaty of
Pcace the law applicable to the disputc was solely the uti possidetis juris of 1821,
while El Salvador maintained that the Chamber had to apply the modern law
on acquisition of territory and look at the effective exercise or display of State
sovercignty over the islands as well as historical titles.

The Chamber had no doubt that the determination of sovereignty over the
islands had to start with the uti possidetis juris. In 1821, none of the islands of
the Gulf, which had been under the sovereignty of the Spanish Crown, were
terra nullius. Sovereignty over them could thercfore not be acquired by occu-
pation and the matter was thus onc of the succession of the newly independent
States to the islands. The Chamber would therefore consider whether the ap-
purtenance in 1821 of each disputed island to onc or the other of the various
administrative units of the Spanish colonial structure could be cstablished, re-
gard heing had not only to legislative and administrative texts of the colonial
period but also to “colonial ¢ffectivités’. The Chamber observed that in the case
of the islands the legal and administrative texts were confused and conflicting,
and that it was possible that Spanish colonial law had given no clear and defi-
nite answer as to the appurtenance of some areas. It therefore considered it par-
ticularly appropriate to examine the conduct of thc new States during the pe-
riod immediately after 1821. Claims then made, and the reaction—or lack of
reaction —to them might throw light on the contemporary appreciation of what
the situation in 1821 had been, or should be taken to have been.

The Chamber noted that El Salvador claimed all the islands in the Gulf
(except Zacate Grande) on the basis that during the colonial period they had
been within the jurisdiction of the township of San Miguel in the colonial prov-
ince of San Salvador, which in turn had been within the jurisdiction of the Real
Audiencia of Guatemala. Honduras asserted that the islands formed part of the
bishopric and province of Honduras, that the Spanish Crown had attributed
Meanguera and Meanguerita to that province and that ecclesiastical jurisdiction
over the islands appertained to the parish of Choluteca and the Guardania of
Nacaome, assigned to the bishopric of Comayagua. Honduras had also pre-
sented an array of incidents and events by way of colonial effectivités.

The fact that the ecclesiastical jurisdiction had been relied on as evidence
of “colonial effectivités” presented difficultics, as the presence of the church on
the islands, which were sparsely populated, had not been permanent.

The Chamber’s task was made more difficult by the fact that many of the
historical events relied on could be, and had been, interpreted in different ways
and thus used to support the arguments of either Party.
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The Chamber considered it unnecessary to analyse in further detail the ar-
guments advanced by each Party to show that it had acquired sovereignty over
some or all of the islands by the application of the uti possidetis juris principle,
the material available being too fragmentary and ambiguous to admit of any firm
conclusion. The Chamber had therefore to consider the post-independence con-
duct of the Parties, as indicative of what had to have been the 1821 position.
This might be supplemented by considerations independent of the uti possidetis
Jjuris principle, in particular the possible significance of the conduct of the Par-
tics as constituting acquicscence. The Chamber also noted that under article 26
of the General Treaty of Peace, it might consider all “other cvidence and argu-
ments of a legal, historical, human or other kind, brought before it by the Par-
tics and admitted under international law”.

The law of acquisition of territory, invoked by El Salvador, was in prin-
ciple clcarly established and buttressed by arbitral and judicial decisions. The
difficulty with its application in the instant case was that it had been developed
primarily to deal with the acquisition of sovereignty over ferra nullius. Both
Parties however asscrted a title of succession from the Spanish Crown, so that
the question arose whether the exercisc or display of sovereignty by the one
Party, particularly when coupled with lack of protest by the other, could indi-
cate the presence of an uti possidetis juris title in the former Party, where the
evidence based on titles or colonial effectivités was ambiguous. The Chamber
noted that in the Minquiers and Ecrehos case in 1953 the Court had not simply
disregarded the ancient titles and decided on the basis of more recent displays
of sovercignty.

In the view of the Chamber, where the relevant administrative boundary in
the colonial period had been ill-defined or its position disputed, the behaviour
of the two States in the years following independence might scrve as a guide to
where the boundary was, either in their shared view, or in the view acted on by
onc and acquiesced in by the other.

Bcing uninhabited or sparsely inhabited, the islands had not aroused any
intercst or dispute until the years nearing the mid-19th century. What then oc-
curred appears to be highly material. The islands were not terra nullius and in
legal theory each island alrcady appertained to one of the Gulf States as heir to
the appropriate part of the Spanish colonial possession, which precluded acqui-
sition by occupation; but effective possession by one of the States of an island
could constitute a post-colonial effectivité, throwing light on the contemporary
appreciation of the legal situation. Possession backed by the excrcise of sover-
eignty might confirm the uti possidetis juris title. The Chamber did not find it
necessary to decide whether such possession could be recognized even in con-
tradiction of such a title, but in the casc of the islands, where the historical ma-
terial of colonial times was confused and contradictory and independence was
not immediately followed by unambiguous acts of sovercignty, this was prac-
tically the only way in which the uti possidetis juris could find formal expres-
sion.

The Chamber dealt first with El Tigre, and reviewed the historical events
concerning it from 1833 onward. Noting that Honduras had remained in effec-
tive occupation of the island since 1849, the Chamber concluded that the con-
duct of the Parties in the years following the dissolution of the Federal Repub-
lic of Central America was consistent with the assumption that El Tigre
appertained to Honduras. Given the attachment of the Central American States
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to the principle of uti possidetis juris, the Chamber considered that that con-
temporary assumption also implied belicf that Honduras was entitled to the is-
land by succession from Spain or, at lcast, that such succession by Honduras
was not contradicted by any known colonial title. Although Honduras had not
formally requested a finding of its sovereignty over El Tigre, the Chamber con-
sidered that it should define its legal situation by holdmg that sovereignty over
El Tigre belonged to Honduras.

Regarding Mcanguera and Meanguerita, the Chamber observed that through-
out the argument the two islands had been trcated by both Parties as constitut-
ing a singlc insular unity. The smalincss of Mcangucrita, its contiguity to the
larger island, and the fact that it was uninhabited allowed its characterization as
a “dependency” of Meanguera. That Meanguerita was “capable of appropria-
tion” was undoubted: although without fresh water, it was not a low-tide eleva-
tion and was covered by vegetation. The Parties had treated it as capable of ap-
propriation, since they claimed sovereignty over it,

The Chamber noted that the initial formal manifestation of the dispute had
occurred in 1854, when a circular letter had made widely known El Salvador’s
claim to the island. Furthermore, in 1856 and 1879 El Salvador’s official jour-
nal had carried reports concerning administrative acts relating to it. The Cham-
ber had scen no record of reactions or protests by Honduras over these publi-
cations.

The Chamber observed that from the late nineteenth century the presence
of El Salvador on Meanguera had intensificd, still without objection or protest
from Honduras, and that it had received considerable documentary evidence on
the administration of Meangucra by El Salvador. Throughout the period cov-
ered by that documentation there was no record of any protest by Honduras,
with the exception of one recent event, described later. Furthermore, El Salva-
dor had called a witness, a Salvadoran resident of the island, and his testimony,
not challenged by Honduras, showed that El Salvador had exercised State power
over Meanguera.

According to the material before the Chamber, it was only in January 1991
that the Government of Honduras had made protests to the Government of El
Salvador concerning Mcanguera, which had been rejccted by the latter Govern-
ment. The Chamber considered that the Honduran protest had been made too
late to atfect the presumption of acquiescence on the part of Honduras. The con-
duct of Honduras vis-a-vis earlier effectivités revealed some form of tacit con-
sent to the situation.

The Chamber’s conclusion was thus the following. In relation to the is-
lands, the “documents which were issued by the Spanish Crown or by any other
Spanish authority, whether secular or ecclesiastical”, did not appear sufficient to
“indicate the jurisdictions or limits of territories or settlements” in terms of ar-
ticle 26 of that Treaty, so that no firm conclusion could be based upon such ma-
terial, taken in isolation, for deciding between the two claims to an uti posside-
tis juris title. Under the final sentence of article 26, the Chamber was however
entitled to consider both the effective interpretation of the uti possidetis juris by
the Parties, in the years following independence, as throwing light on the ap-
plication of the principle, and the evidence of effective possession and control
of an island by one Party without protest by the other, as pointing to acquies-
cence. The evidence as to possession and control, and the display and exercise
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of sovercignty, by Honduras over El Tigre and by El Salvador over Meanguera
(to which Mecanguerita was an appendage), coupled in each casc with the atti-
tude of the other Party, clearly showed that Honduras was treated as having suc-
ceeded to Spanish sovereignty over El Tigre, and El Salvador to Spanish sov-
ereignty over Mcangucra and Mcanguerita.

XL Legal situation of the maritime spaces (paras. 369-420)

The Chamber first recalled that Nicaragua had been authorized to inter-
vene in the proceedings, but solely on the question of the legal régime of the
waters of the Guif of Fonscca. Referring to complaints by the Partics that Nica-
ragua had dealt with matters beyond the limits of its permitted intcrvention, the
Chamber obscrved that it had taken account of Nicaragua’s arguments only
wherc they appeared relevant in its consideration of the régime of the waters of
the Gulf of Fonseca.

The Chamber then referred to the disagreement between the Parties on
whether article 2, paragraph 2, of the Special Agreement empowered or re-
quircd the Chamber to dclimit a maritime boundary, within or without the Guilf.
El Salvador maintaincd that “thc Chamber has no jurisdiction to effcct any de-
limitation of the maritime spaces”, whereas Honduras sought the dclimitation
of the maritime boundary inside and outside the Gulf. The Chamber noted that
those contentions had to be seen in relation to the position of the Partics as to
the lcgal status of the Gulf waters: El Salvador claimed that thcy were subject
to a condominium in favour of the three coastal States and that delimitation
would thercfore be inappropriate, whereas Honduras argucd that within the Gulf
there was a community of interests which necessitated a judicial delimitation.

In application of the normal rules of treaty intcrpretation,**” the Chamber
first considercd what was the “ordinary meaning” of the terms of the Special
Agrecment. [t concluded that no indication of a common intention to obtain a
delimitation from the Chamber could be derived from the text as it stood. Turn-
ing to the context, the Chamber obscrved that the Special Agrcement used the
wording “to delimit the boundary line” regarding the land frontier, while con-
fining the task of the Chamber as it related to the islands and maritime spaces
to “determine [their] legal situation”, the same contrast of wording having been
observed in article 18, paragraph 2, of the General Treaty of Peace. Noting that
Honduras itself recognized that the island dispute was not a conflict of delimi-
tation but of attribution of sovereignty over a detached territory, the Chamber
observed that it was difficult to accept that the wording “to determine the legal
situation”, used for both the islands and the maritime spaces, would have a com-
pletely different meaning regarding the islands and regarding maritime spaccs.

Invoking the principle of effectiveness, Honduras argued that the context
of the Trcaty and the Special Agreement militated against the Parties having in-
tended merely a determination of the legal situation of the spaces unaccompa-
nicd by delimitation, the object and purpose of the Special Agreement being to
dispose completely of a long-standing corpus of disputes. In the Chamber’s view,
however, in interpreting a text of this kind, it had to have regard to the com-
mon intention as it was expressed. In effect, what Honduras was proposing was
rccourse to the “circumstances” of the conclusion of the Special Agreement,
which constituted no more than a supplementary means of interpretation.

To explain the absence of any specific reference to delimitation in the Spe-
cial Agreement, Honduras pointed to a provision in the Constitution of El Sal-
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vador such that its representatives could never have intended to sign a special
agreement contemplating any delimitation of the waters of the Gulf. Honduras
contended that it was for that rcason that the expression “determine the legal
situation” had been chosen, intended as a neutral term which would not preju-
dice the position of cither Party. The Chamber was unable to accept that con-
tention, which amounted to a recognition that the Parties had bcen unable to
agree that the Chamber should have jurisdiction to delimit the watcers of the Gulf,
1t concluded that the agrecment between the Partics, expressed in article 2, para-
graph 2, of the Special Agrcement, that the Chamber should detcrmine the lc-
gal situation of the maritime spaces did not extend to their delimitation.

Rcelying on the fact that the expression “determine the legal situation of
the island and the maritime spaces” was also used in article 18 of the General
Treaty of Peace of 1980, defining the role of the Joint Frontier Commission,
Honduras invoked the subscquent practice of the Parties in the application of
the Treaty and invited the Chamber to take into account the fact that the Joint
Frontier Commission had examined proposals aimed at such delimitation. The
Chamber considered that, while both customary law and the Vienna Convention
on the Law of Treatics™™ allowed such practice to be taken into account for
purposcs of interpretation, nonc of the considerations raiscd by Honduras could
prevail over the absence from the text of any specific reference to delimitation.

The Chamber then turned to the legal situation of the watcrs of the Gulf,
which fell to be determined by the application of *“‘the rules of intcrnational law
applicablc between the Partics, including, where pertinent, the provisions of the
General Treaty of Peace”, as provided in articles 2 and 5 of the Special Agree-
ment. '

Following a description of the geographical characteristics of the Gulf, the
coastline of which was divided between El Salvador, Honduras and Nicara-
gua,™ and the conditions of navigation within it, the Chamber pointed out that
the dimensions and proportions of the Gulf were such that it would nowadays
be a juridical bay undcr the provisions (which might be found to express gen-
cral customary law) of the Convention on the Territorial Sca and the Contigu-
ous Zone (1958) and the United Nations Convention on the Law of the Sca
(1982), the consequence being that, if it were a single-State bay, a closing line
might now be drawn and the waters be thereby enclosed and “considered as in-
ternal waters”. The Partics and the intcrvening State, as well as commentators
generally, were agreed that the Gulf was an historic bay, and that its waters were
accordingly historic waters. Such waters had been defined in the Fisheries case
between the United Kingdom and Norway as “waters which are treated as in-
ternal waters but which would not have that character were it not for the exist-
ence of an historic title”.*® That ought to be read in the light of the observa-
tion in the Continental Shelf (Tunisia/Libyan Arab Jamabhiriya) case that:

“general international law ... does not provide for a single ‘régime’ for

“historic waters’ or ‘historic bays’, but only for a particular régime for each

of the concrete, recognized cases of ‘historic waters’ or ‘historic bays’ ”.**"'

The Chamber concluded that it was clearly necessary to investigate the par-
ticular history of the Gulf to discover the “regime” resulting therefrom, adding
that the particular historical regime established by practice had to be especially
important in a pluri-State bay, a kind of bay for which there were notoriously
no agreed and codified general rules of the kind so well established for single-
State bays.
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From its discovery in 1522 until 1821, the Gulf had bcen a single-State
bay the waters of which were under the single sway of the Spanish Crown. The
rights in the Gulf of the present coastal States had thus been acquired, like their
land territorics, by succession from Spain. The Chamber had therefore to en-
quire into the legal situation of the waters of the Gulf in 1821; for the principle
of uti possidetis juris ought to apply to those waters as well as to the land.

The Icgal status of the Gulf watcrs after 1821 was a question which had
confronted the Central American Court of Justice in the case between El Sal-
vador and Nicaragua conccrning the Gulf in which it rendered its judgement of
9 March 1917. That judgement, which had examincd the particular regime of
the Gulf of Fonscca, had therefore to be taken into consideration as an impor-
tant part of the Gulf’s history. The case before the Central American Court had
been brought by El Salvador against Nicaragua because of the latter’s entry into
the Bryan-Chamorro Treaty of 1914 with the United States, by which Nicara-
gua had granted the latter a concession for the construction of an interoceanic
canal and of a naval base in the Gulf, an arrangcment that would allegedly have
prejudiced El Salvador’s own rights in the Gulf.

On the underlying question of the status of the waters of the Guif there had
been three matters taken into account by the practice and the 1917 judgement:
first, the practice of all three coastal States had established and mutually rec-
ognized a | marine leaguc (3 nautical miles) littoral maritime belt off their re-
spective mainland coasts and islands, in which belt they each excrcised an ex-
clusive jurisdiction and sovercignty, though with rights of innocent passage
conccded on a mutual basis; second, all three States had recognized a further
belt of 3 marine lecagues (9 nautical miles) for rights of ““maritime inspection”
for fiscal purposes and for national security; third, there had been an Agreement
of 1900 between Honduras and Nicaragua by which a partial maritime bound-
ary between the two States had been delimited, which, however, stopped well
short of the waters of the main entrance to the bay.

Furthermore the Central American Court had unanimously held that the
Gulf “is an historic bay possessed of the characteristics of a closed sea” and
that “. .. the partics are agreed that the Gulf is a closed sea ...”; by “closed
sea” the Court seemed to mean simply that it was not part of the high seas and
its waters were not international waters. At another point the Judgement des-
cribed the Gulf as “an historic or vital bay”.

The Chamber then pointed out that the term “territorial waters” uscd in the
Judgement had not then necessarily indicated what would now be called “ter-
ritorial sea”, and explained what may have appeared to be an inconsistency in
the Judgement concerning rights of “innocent use”, which were at odds with
the present general understanding of the legal status of the waters of a bay as
constituting “internal waters”. The Chamber obscrved that the rules and prin-
ciples normally applicable to single-State bays were not necessarily appropriate
to a bay which was a pluri-Statc bay and also an historic one. Moreover, there
was a need for shipping to have access to any of the three coastal States through
the main channels between the bay and the ocean. Rights of innocent passage
were not inconsistent with a regime of historic waters. There was furthcrmore

- the practical point that since those waters were outside the 3-mile maritime belt
of exclusive jurisdiction in which innocent passage was nevertheless recog-
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nized in practice, it would have been absurd not to have recognized passage
rights in thosc waters, which had to be crossed in order to reach those maritime
belts.

All three coastal States continued to claim that the Gulf was an historic
bay with the character of a closed sca, and it scemed also to continue to be the
subject of that “acquicscence on the part of other nations” to which the 1917
judgement referred; moreover that position had been generally accepted by com-
mentators. The problem was the precise character of the sovereignty the three
coastal Statcs enjoyed in those historic waters. Recalling the former view that
in a pluri-State bay, if it was not historic waters, the territorial sea followed the
sinuositics of the coast and the remainder of the waters of the bay werc part of
the high seas, the Chamber noted that that solution was not possible in the case
of the Gulf of Fonseca since it was an historic bay and therefore a “closed sea”.

The Chamber then quoted the holding by the Central American Court that
“. .. the legal status of the Gulf of Fonseca . . . is that of property belonging to
the three countrics that surround it . . .”” and that “. . . the high partics are agrecd
that the waters which form the entrance to the Gulf intermingle .. .”. In addi-
tion the Judgement had recognized that maritime belts of | marine league from
the coast were within the exclusive jurisdiction of the coastal State and there-
fore ought to “be excepted from the community of interest or co-ownership™.
After quoting the paragraphs of the Judgement setting forth the Court’s general
conclusions, the Chamber obscrved that the essence of its decision on the legal
status of the waters of the Gulf had becn that those historic waters were then
subject to a “co-ownership” (condominio) of the three coastal States.

The Chamber noted that El Salvador approved strongly of the condo-
minium concept, and held that that status not only prevailed but also could not
be changed without its consent. Honduras opposed the condominium idea and
accordingly called in question the correctness of that part of the 1917 judge-
ment, whilst also rclying on the fact that it had not been a party to the case and
50 could not be bound by the decision. Nicaragua was, and had consistently been,
opposed to the condominium solution.

Honduras alsc atgued against the condominium on the ground that condo-
minia could only be established by agreement. It was doubtless right in claim-
ing that condominia, in the scnse of arrangements for the common government
of territory, had ordinarily been created by treaty. But what the Central Ameri-
can Court had had in mind was a joint sovereignty arising as a juridical con-
sequence of the 1821 succession. State succession was one of the ways in which
territorial sovereignty had passed from one State to another and there seemed
to be no reason in principle why a succession should not have created a joint
sovercignty where a single and undivided maritime area passed to two or more
new States. The Chamber thus saw the 1917 judgement as using the term con-
dominium to describe what it regarded as the joint inheritance by three States
of waters which had belonged to a single State and in which there had been no
maritime administrative boundaries in 1821 or indeed at the end of the Federal
Republic of Central America in 1839.

Thus the ratio decidendi of the judgement appeared to be that there had,
at the time of independence, been no delimitation between the three countries;
and the waters of the Gulf had remained undivided and in a state of community
which entailed a condominium or co-ownership. Further the existence of a com-
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munity had been evidenced by continucd and peaceful use of the waters by all
the riparian States after independence.

As regards the status of the 1917 judgement, the Chamber observed that
although the Court’s jurisdiction had been contested by Nicaragua, which had
also protested the judgement, it had nevertheless been a valid decision of a com-
petent court. Honduras, which, on learning of the proceedings before the Court,
had formally protested to El Salvador that it did not rccognize the status of co-
ownership in the waters of the Gulf, had, in the present case, rclied on the prin-
ciple that a decision in a judgment or an arbitral award could only be opposed
to the parties. Nicaragua, a party to the 1917 case, was an intervener but not a
Party in the casc before the Chamber. It therefore did not appear that the Cham-
ber was requircd to pronounce upon the question whether the 1917 judgement
was res judicata between the States parties to it, only one of which was a Party
to the present proceedings, a question which was not helpful in a case raising a
question of the joint ownership of three coastal States. The Chamber had to make
up its own mind on the status of the watcrs of the Gulf, taking such account of
the 1917 decision as it appeared to the Chamber to merit.

The opinion of the Chamber on the regime of the historic waters of the
Gulf parallcled the opinion expressed in the 1917 judgement. The Chamber
found that, rcserving the question of the 1900 Honduras/Nicaragua dclimita-
tion, the Gulf waters, other than the 3-mile maritime belt, were historic waters
and subject to a joint sovereignty of the three coastal States, basing itsclf on the
following rcasons. As to the historic character of the Gulf waters, there were
the consistent claims of the three coastal States and the absence of protest from
other States. As to the character of rights in the waters of the Gulf, these had
been waters of a single-State bay during the greater part of their known history
and had not been divided or apportioned between the differcnt administrative
units which became the three coastal States. There had been no attempt to di-
vide and delimit the watcrs according to the principle of uti possidetis juris, this
being a fundamental difference between the land areas and the maritime area.
The delimitation effected between Nicaragua and Honduras in 1900, which had
substantially been an application of the method of equidistance, gave no clue
that it had been in any way inspired by the application of the uti possidetis ju-
ris. A joint succession of the three States to the maritime area therefore seemed
to be the logical outcome of the principle of uti possidetis juris itself.

The Chamber noted that Honduras, whilst arguing against the condo-
minium, did not consider it sufficient simply to reject it, but proposed an alter-
native idea, that of “community of interests” or of “interest”. That there was a
community of interests of the three coastal States of the Gulf was not open to
doubt, but it seemed odd to postulate such a community as an argument against
a condominium, which was almost an ideal embodiment of the community of
interest requirements of equality of user, common legal rights and the “exclu-
sion of any preferential privilege”. The essential feature of the “community of
interests” existing, according to Honduras, in respect of the waters of the Gulf,
and which distinguished it from the condominio referred to by the Central Ameri-
can Court or the condominium asserted by El Salvador, was that the “commu-
nity of interests” did not mercly permit of a delimitation but necessitated it.

El Salvador for its part was not suggesting that the waters subject to joint
sovereignty could not be divided, if there was agreement to do so. What it main-
tained was that a decision on the status of the waters was an essential prereq-
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uisite to the process of delimitation. Moreover the geographical situation of the
Gulf was such that mere dclimitation without agreement on questions of pas-
sage and access would leave many practical problems unsolved.

The Chamber noted that the normal geographical closing line of the Bay
would be the line Punta Amapala to Punta Cosigilina; it rcjected a thesis elabo-
ratcd by El Salvador of an “inncr gulf” and an “outer gulf”, bascd on a rcfer-
ence in the 1917 judgement to an inner closing linc, there being nothing in the
judgement to support the suggestion that Honduran legal interests in the Gulf
waters were limited to the arca inside the inner line. Recalling that there had
been considerable argument between the Partics about whether the closing line
of the Gulf was also a bascline, thc Chamber accepted the definition of it as the
occan limit of the Gulf, which however had to be the bascline for whatever re-
gime lay beyond it, which was necessarily different from that of the Gulf.

As to the legal status of the waters inside the Gulf closing line other than
the 3-mile maritime belts, the Chamber considered whether or not they were
“internal waters”; noting that rights of passage through thcm had to be avail-
able to vessels of third States sceking access to a port in any of the three coastal
States, it obscrved that it might be scnsible to regard those waters, in so far as
they were the subject of the condominium or co-ownership, as sui generis. The
essential juridical status of those waters was however the same as that of inter-
nal waters, since they were claimed a titre de souverain and were not territorial
sca.

With regard to the 1900 Honduran/Nicaraguan delimitation line, the Cham-
ber found, from the conduct of El Salvador, that the existence of the delimita-
tion had been accepted by it in the terms indicated in the 1917 judgement.

In conncction with any delimitation of the waters of the Gulf, the Cham-
ber found that the existence of joint sovereignty in all the waters subject to a
condominium other than those subject to the treaty or customary delimitations
meant that Honduras had existing legal rights (not merely an interest) in the Gulf
waters up to the bay closing line, subject of course to the equivalent rights of
El Salvador and Nicaragua.

Regarding the question of the waters outside the Gulf, the Chamber ob-
served that it involved entircly new concepts of law unthought of in 1917, in
particular the continental shelf and the exclusive economic zone. There was also
a prior question about territorial sea. The littoral maritime belts of 1 marine
league along the coastlines of the Gulf were not truly territorial seas in the sense
of the modern law of the sea. For a territorial sea normally had beyond it the
continental shelf, and either waters of the high seas or an exclusive economic
zone and the maritime belts within the Gulf might not have outside them any
of those arcas. The maritime belts might properly be regarded as the internal
waters of the coastal State, even though subject, as indeed were all the waters
of the Gulf, to rights of innocent passage.

The Chamber therefore found that there was a territorial sea proper sea-
wards of the closing line of the Gulf and, since there was a condominium of the
waters of the Gulf, there was a tripartite presence at the closing line and Hon-
duras was not focked out from rights in respect of the ocean waters outside the
bay. It was only seaward of the closing line that modern territorial seas could
exist, since otherwise the Guif waters could not be waters of an historic bay,
which the Parties and the intervening State agreed to be the legal position. And
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if the waters internal to that bay were subject to a threefold joint sovereignty, it
was the three coastal States that were entitled to territorial sca outside the bay.

As for the legal régime of the waters, scabed and subsoil off the closing
line of the Gulf, thc Chamber first observed that the problem had to be confined
to the arca off the baseline but excluding a 3-mile, or 1-marinc-lcague, strip of
it at either extremity, corresponding to the existing maritime belts of El Salva-
dor and Nicaragua respectively. At the time of the Central American Court’s de-
cision the waters outside the remainder of the bascline had been high scas. Nev-
crtheless the modern law of the sca had added territorial sca extending from the
bascline, had recognized continental shelf as extending beyond the territorial sca
and belonging ipso jure to the coastal State, and had conferred a right on the
coastal State to claim an exclusive economic zonc extending up to 200 miles
from the bascline of the territorial sea.

Since the legal situation on the landward side of the closing line was one
of joint sovereignty, it followcd that all three of the joint sovereigns had to be
entitled outside the closing line to territorial sea, continental shelf and exclusive
economic zone. Whether that situation ought to remain in being or be replaced
by a division and delimitation into thrce scparate zones was, as inside the Gulf
also, a matter for the three States to decide. Any such delimitation of maritime
areas would fall to be effected by agreement on the basis of international law.

XNW. Effect of Judgment for the intervening State (paras. 421-424)

Turning to the question of the effect of its Judgment for the intervening
State, thc Chamber obscrved that the terms in which intcrvention was granted
were that Nicaragua would not become party to the proceedings. Accordingly
the binding force of the Judgment for the Partics, as contemplated by Article 59
of the Statute of the Court, did not extend to Nicaragua as intervener.

In its Application for permission to intervenc, Nicaragua had stated that it
“intends to subject itself to the binding effect of the dccision”, but from the writ-
ten statement submitted by Nicaragua it was clear that Nicaragua did not now
regard itself as obligated to treat the Judgment as binding upon it. With regard
to the effect, if any, of the statement in Nicaragua’s Application, the Chamber
noted that its Judgment of 13 Scptember 1990 cmphasized the need, if an in-
tervener was to become a party, for the consent of the existing parties to the
case; it observed that if an intervener became a party, and was thus bound by
the judgment, it became entitled equally to assert the binding force of the judg-
ment against the other parties. Noting that neither party had given any indica-
tion of consent to Nicaragua’s being recognized to have any status enabling it
to rely on the Judgment, the Chamber concluded that in the circumstances of
the case the Judgment was not res judicata for Nicaragua.

Operative paragraphs (paras. 425-432)

“425. For the reasons set out in the present Judgment, in particular
paragraphs 68 to 103 thereof,

THE CHAMBER,
Unanimously,

Decides that the boundary line between the Republic of El Salvador
and the Republic of Honduras in the first sector of their common frontier
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not described in Article 16 of the General Treaty of Pcace signed by the
Partics on 30 October 1980 is as follows:

From the international tripoint known as El Trifinio on the summit of
the Cerro Montecristo (point A on map No. | annexed;* coordinates: 14°
25’ 10" N, 89° 21" 20"" W), the boundary runs in a generally easterly di-
rcction along the watershed between the rivers Frio or Sesccapa and Del
Rosario as far as the junction of this watershed with the watershed of the
basin of the quebrada dc Pomola (point B on map No. [ annexed; coor-
dinatcs: 14° 25’ 05" N, 89° 20° 41" W); thercafter in a north-casterly di-
rection along the watershed of the basin of the quebrada de Pomola until
the junction of this watershed with the watershed between the quebrada de
Cipresales and the quebrada del Cedrén, Peiia Dorada and Pomola proper
(point C on map No. | annexed; coordinates: 14° 25’ 09" N, 89° 20’ 30"
W); from that point, along the last-named watershed as far as the interscc-
tion of the centre-lines of the quehradas of Cipresales and Pomola (point
D on map No. | anncxed; coordinates: 14° 24’ 42" N, 89° 18’ 19" W),
thereafter, downstrcam along the centre-line of the qucbrada de Pomola,
until the point on that centre-line which is closest to the boundary marker
of Pomola at El Talquezalar; and from that point in a straight linc as far as
that marker (point E on map No. | annexed; coordinates; 14° 24' 51" N,
89° 17" 54" W); from there in a straight line in a south-casterly dircction
to the boundary marker of the Cerro Picdra Mcnuda (point F on map No. |
annexed; coordinates: 14° 24’ (02" N, 89° 16’ 40" W), and thence in a
straight line to the boundary marker of the Cerro Zapotal (point G on map
No. I annexcd; coordinates: 14° 23" 26" N, 89° 14’ 43" W); for the pur-
poses of illustration, the linc is indicatcd on map No. I annexed.

426. For the reasons set out in the present Judgment, in particular
paragraphs 104 to 127 thereof,

THE CHAMBER,
Unanimousty,

Decides that the boundary line between the Republic of El Salvador
and the Republic of Honduras in the seccond sector of their common fron-
ticr not described in article 16 of the General Treaty of Peace signed by
the Parties on 30 October 1980 is as follows:

From the Peiia de Cayaguanca (point A on map No. II annexed; co-
ordinates: 14° 21’ 54" N, 89° 10" 11" W), the boundary runs in a straight
line somewhat south of east to the Loma de Los Encinos (point B on map
No. [1 annexed; coordinates: 14° 21 08" N, 89° 08' 54" W), and from there
in a straight line to the hill known as El Burro or Piedra Rajada (point C
on map No. II annexed; coordinates: 14° 22’ 46" N, 89° 07’ 32" W), from
there the boundary runs in a straight line to the head of the quebrada Co-
pantillo, and follows the middle of the quebrada Copantilio downstream
to its confluence with the river Sumpul (point D on map No. Il annexed;
coordinates: 14° 24’ 12" N, 89° 06' 07" W), and then follows the middie
of the river Sumpul downstream to its confluence with the quebrada Chi-
quita or Oscura (point E on map No. Il annexed; coordinates: 14° 20" 25"

*Maps are not annexed for technical reasons.
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N, 89° 04’ 57" W); for the purposes of illustration, the line is indicated on
map No. II annexed.

427. For the reasons set out in the present Judgment, in particular
paragraphs 128 to 185 thereof,

THE CHAMBER,
Unanimously,

Decides that the boundary linc between the Republic of El Salvador
and the Republic of Honduras in the third scctor of their common fronticr
not described in article 16 of the General Treaty of Peace signed by the Par-
ties on 30 October 1980, is as follows:

- From the Pacacio boundary marker {point A on map No. Il annexcd;
coordinates: 14° 06’ 28" N, 88° 49' 18" W) along the rio Pacacio upstream
to a point (point B on map No. H annexed; coordinates: 14° 06' 38" N,
88° 48’ 47" W), west of the Cerro Tecolate or Los Tecolates; from there
up the quebrada to the crest of the Cerro Tecolate or Los Tecolates (point
C on map No. III anncxed; coordinates: 14° 06’ 33" N, 88° 48' 18" W),
and along the watershed of this hill as far as a ridge approximately 1 ki-
lometre to the northeast (point D on map No. H1 annexed; coordinates: 14°
06’ 48" N, 88° 47' 52" W); from there in an casterly direction to the neigh-
bouring hill above the source of the Torrente La Puerta (point E on map
No. I anncxed; coordinates: 14° 06’ 48" N, 88° 47° 31" W) and down
that strcam to where it mcets the river Gualsinga (point F on map No. I
annexcd; coordinates: 14° 06" 19 N, 88° 47' 01" W); from there the bound-
ary runs along the middle of the river Gualsinga downstream to its conflu-
ence with the river Sazalapa (point G on map No. Il anncxed; coordi-
nates: 14° 06’ 12" N, 88° 46’ 58" W), and thence upstream along the middle
of the river Sazalapa to the confluence of the quebrada Llano Negro with
that river (point H on map No. Il annexed; coordinates: 14° 07' 11" N,
88° 44’ 21" W); from there south-castwards to the top of the hill (point I
on map No. Il annexed; coordinates: 14° 07 01" N, 88° 44’ 07" W), and
thence south-castwards to the crest of the hill marked on the map as a spot
height of 1,017 metres (point J on map No. III annexed; coordinates: 14°
06’ 45" N, 88° 43' 45" W); from there the boundary, inclining still more
to the south, runs through the triangulation point known as La Caiiada (point
K on map No. Il annexed; coordinates: 14° 06’ 00" N, 88° 43’ 52" W) to
the ridge joining the hills indicated on the map as Cerro El Caracol and
Cerro El Sapo (through point L on map No. {1l annexed; coordinates: 14°
05’ 23" N, 88° 43’ 47" W) and from there to the feature marked on the
map as the Portillo El Chupa Miel (point M on map No. III anncxed; co-
ordinates: 14° 04’ 35" N, 88° 44’ 10" W); from there, following the ridge,
to the Cerro El Cajete (point N on map No. Il annexed; coordinates: 14°
03’ 55" N, 88° 44’ 20" W), and thence to the point where the present-day
road from Arcatao to Nombre de Jesis passes between the Cerro El Oco-
tillo and the Cerro Lagunetas (point O on map No. HI annexed: coordi-
nates: 14° 03’ 18" N, 88° 44’ 16" W), from there south-eastwards to the
crest of a hill marked on the map as a spot height of 848 metres (point P
on map No. [Il annexed; coordinates: 14° (02’ 58" N, 88° 43’ 56" W); from
there slightly south of eastwards to a quebrada and down the bed of the
quebrada to its junction with the Gualcuquin river (point Q on map
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No. 111 annexed; coordinates: 14° 02' 42" N, 88° 42' 34" W); the bound-
ary then follows the middle of the Gualcuquin river downstrcam to the Poza
del Cajon (point R on map No. [II annexed; coordinates: 14° 01' 28" N,
88° 41’ 10" W); for purposcs of illustration, this linc is shown on map No.
I anncxed.

428. For the reasons sct out in the present Judgment, in particular
paragraphs 186 to 267 thereof,

THE CHAMBER,
By four votes to onc,

Decides that the boundary linc between the Republic of El Salvador
and the Republic of Honduras in the fourth sector of their common fron-
tier not described in article 16 of the General Treaty of Peace signed by
the Parties on 30 October 1980, is as follows:

From the source of the Orilla stream (point A on map No. IV an-
nexed; coordinates: 13° 53' 46" N, 88° 20" 36" W) the boundary runs
through the pass of El Jobo to the source of the Cucva Hedionda stream
(point B on map No. IV annexed; coordinates: 13° 53’ 39" N, 88° 2(¢ 20"
W), and thence down the middle of that strcam to its conflucnce with the
river Las Cafas (point C on map No. IV annexed; coordinates: 13° 53' 19"
N, 88° 19’ 00” W), and thence following the middle of the river upstream
as far as a point (point D on map No. IV annexed; coordinates: 13° 56" 14"
N, 88° 15' 33" W) near the settlement of Las Pilctas; from there eastward
over a col indicated as point E on map No. IV annexed (coordinates: 13°
56' 19" N, 88° 14' 12" W), to a hill indicated as point F on map No. IV
annexed (coordinates: 13° 56’ 11" N, 88° 13’ 40" W), and then north-
eastward to a point on the river Negro or Pichigual (marked G on map No.
1V annexed; coordinates: 13° 57’ 12" N, 88° 13’ 11” W); downstream along
the middle of the river Negro or Pichigual to its confluence with the river
Negro-Quiagara (point H on map No. 1V annexed; coordinates: 13° 59’ 37"
N, 88° 14’ 18” W); then upstream along the middle of the river Negro-
Quiagara as far as the Las Pilas boundary marker (point I on map IV an-
nexed; coordinates: 14° 00" 02" N, 88° 06’ 29" W), and from there in a
straight line to the Malpaso de Similaton (point J on map No. IV annexed;
coordinates: 13° 59' 28" N, 88° 04’ 22" W); for the purposes of illustra-
tion, the line is indicated on map No. 1V annexed.

IN FAVOUR: Judge Sette-Camara, President of the Chamber, Presi-
dent Sir Robert Jennings; Vice-President Oda; Judge ad hoc
Torres Bernirdez;

AGAINST: Judge ad hoc Valticos.

429. For the reasons set out in the present Judgment, in particular
paragraphs 268 to 305 thereof,

THE CHAMBER,
Unanimously,

Decides that the boundary line between the Republic of El Salvador
and the Republic of Honduras in the fifth scctor of their common frontier
not described in article 16 of the General Treaty of Peace signed by the
Parties on 30 October 1980, is as follows:
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From the confluence with the river Torola of the stream identified in
the General Treaty of Peace as the quebrada de Mansupucagua (point A
on map No. V anncxed; coordinates: 13° 53’ 59" N, 87° 54' 30" W) the
boundary runs upstream along the middle of the river Torola as far as its
conflucnce with a strcam known as the quebrada del Arenal or quebrada
de Accituno (point B on map No. V anncxced; coordinates: 13° 53" 50” N,
87° 50’ 40" W); thence up the course of that stream as far as a point at or
near its source (point C on map No. V annexcd; coordinates: 13° 54' 30"
N, 87° 50' 20" W), and thence in a straight line somewhat north of east to
a hill some 1,100 metres high (point D on map No. V anncxed; coordi-
nates: 13° 55’ 03" N, 87° 49" 50" W); thence in a straight linc to a hill near
the river Unire (point E on map No. V annexcd; coordinates: 13° 55’ 16"
N, 87° 48’ 20" W), and thence to the nearest point on the river Unire; down-
strcam along the middle of that river to the point known as the Paso de
Unire (point F on map No. V annexed; coordinates: 13° 52' 07" N, 87° 46'
01" W); for the purposes of illustration, the line is indicated on map No.
V anncxed.

430. For the reasons set out in the present Judgment, in particular
paragraphs 306 to 322 thercof,

THE CHAMBER,
Unanimously,

Decides that the boundary line between the Republic of El Salvador
and the Republic of Honduras in the sixth sector of their common fronticr
not described in article 16 of the General Treaty of Peace signed by the
Partics on 30 October 1980, is as follows:

From the point on the river Goascordn known as Los Amates (point
A on map No. VI annexed; coordinates: 13° 26’ 28" N, 87° 43’ 25" W),
the boundary follows the course of the river downstream, in the middle of
the bed, to the point where it emerges in the waters of the Bahia La Unidn,
Gulf of Fonseca, passing to the north-west of the Islas Ramaditas, the co-
ordinates of the endpoint in the bay being 13° 24’ 26" N, 87° 49’ 05" W,
for the purposes of illustration, the line is indicated on map No. VI an-
nexed.

431. For the reasons sct out in the present Judgment, in particular
paragraphs 323 to 368 thereof,

THE CHAMBER,

(1) By four votes to one,

Decides that the Parties, by requesting the Chamber, in article 2, para-
graph 2, of the Special Agreement of 24 May 1986, ‘to determine the le-
gal situation of the islands . ..’, have conferred upon the Chamber juris-
diction to determine, as between the Parties, the legal situation of all the
islands of the Gulf of Fonseca; but that such jurisdiction should only be
exerciscd in respect of those islands which have been shown to be the sub-
ject of a dispute;

IN FAVOUR: Judge Sette-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Vice-President Oda; Judge ad hoc Val-
ticos;

AGAINST: Judge ad hoc Torres Berndrdez.
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(2) Decides that the islands shown to be in dispute between the Par-
tics arc:

(i) by four votes to one, El Tigre;

IN FAVOUR: Judge Sette-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Vice-President Oda; Judge ad hoc Val-
ticos;

AGAINST: Judge ad hoc Torres Berndrdez;

(if) unanimously, Meanguera and Mcanguerita.

(3) Unanimously,

Decides that the island of El Tigre is part of the sovereign territory of

the Republic of Honduras.

(4) Unanimously,

Decides that the island of Meanguera is part of the sovereign territory

of the Republic of El Salvador.

(5) By four votes to one,

Decides that the island of Meanguerita is part of the sovercign terri-
tory of the Republic of El Salvador;

IN FAVOUR: Judge Sette-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Vice-President Oda; Joe ad hoc Valti-
cos;

AGAINST: Judge ad hoc Torres Bernardez.

432.  For the rcasons set out in the present Judgment, in particular
paragraphs 369 to 420 thercof,

THE CHAMBER,
(1) By four votes to onc,

Decides that the legal situation of the waters of the Gulf of Fonseca
is as follows: the Gulf of Fonscca is an historic bay the waters whereof,
having previously to 1821 been under the single control of Spain, and from
1821 to 1839 of the Federal Republic of Central America, were thereafter
succeeded to and held in sovercignty by the Republic of El Salvador, the
Republic of Honduras, and the Republic of Nicaragua, jointly, and con-
tinue to be so held, as defined in the present Judgment, but excluding a
belt, as at present established, extending 3 miles (1 marine league) from
the littoral of each of the three States, such belt being under the exclusive
sovereignty of the coastal State, and subject to the delimitation between
Honduras and Nicaragua effected in June 1900, and to the existing rights
of innocent passage through the 3-mile belt and the waters held in sover-
eignty jointly; the waters at the central portion of the closing linc of the
Gulf, that is to say, between a point on that line 3 miles (1 marine lcague)
from Punta Amapala and a point on that line 3 miles (I marine league) from
Punta Cosigiiina, are subject to the joint entitlement of all three States of
the Gulf unless and until a delimitation of the relevant maritime arca be
effected;

IN FAVOUR: Judge Sctte-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Judge ad hoc Valticos; Judge ad hoc
Torres Bernirdez;

AGAINST: Vice-President Oda.
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(2) By four votes to one,

Decides that the Parties, by requesting the Chamber, in article 2, para-
graph 2, of the Special Agreement of 24 May 1986, “to determine the le-
gal situation of the ... maritime spaces”, have not conferred upon the
Chamber jurisdiction to effect any delimitation of those maritime spaccs,
whether within or outside the Gulf;

IN FAVOUR: Judge Sctic-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Vice-President Oda; Judge ad hoc Val-
ticos;

AGAINST: Judge ad hoc Torres Berndrdez.

(3) By four votes to one,

Decides that the legal situation of the waters outside the Gulf is that,
the Gulf of Fonscca being an historic bay with three coastal States, the clos-
ing linc of the Gulf constitutes the bascline of the territorial sca; the ter-
ritorial sca, continental shelf and exclusive economic zone of El Salvador
and those of Nicaragua off the coasts of those two States are also to be
measured outwards from a section of the closing line extending 3 miles (1
marine lcague) along that line from Punta Amapala (in El Salvador) and 3
miles (I marine league) from Punta Cosigiiina (in Nicaragua) respectively;
but cntitlement to territorial sea, continental shelf and exclusive economic
zone scaward of the central portion of the closing line appertains to the
threc States of the Gulf, El Salvador, Honduras and Nicaragua; and that
any delimitation of the relevant maritime arcas is to be effccted by agree-
ment on the basis of international law;

IN FAVOUR: Judge Sette-Camara, President of the Chamber; Presi-
dent Sir Robert Jennings; Judge ad hoc Valticos; Judge ad hoc
Torres Bernirdez;

AGAINST: Vice-President Oda.”

”

Vice-President Oda appended a declaration to the Judgment;**? Judges ad
hoc Valticos and Torres Bernirdez appended separate opinions;*** Vice-President
Oda appended a dissenting opinion.”*

6. INTERNATIONAL LAW COMMISSION?%5

FORTY-FOURTH SESSION OF THE COMMISSION™*

The International Law Commission held its forty-fourth session at Geneva
from 4 May to 24 July 1992.

In the framework of the topic “Draft Code of Crimes against the Peace
and Security of Mankind”, the Commission considered the tenth report of the
Special Rapporteur dealing with the question of an international criminal juris-
diction.™’ Following the discussion, the Commission established a Working
Group to consider the issue further. At the end of the discussion of the Working
Group’s report, the Commission decided to include the report as an annex to its
report on the session and accepted as a basis for its future work the propositions
enumerated in paragraph 396 of part A of the Working Group’s report and the
broad approach which was set out in the report. The Commission furthermore
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concluded that: (a) through the ninth®* and tenth™” reports of the Special Rap-
porteur and the debates thereon in plenary; and through the report of the Work-
ing Group, it had concluded the task of analysis of “the question of cstablish-
ing an international criminal court or other intcrnational criminal trial
mechanism”, entrusted to it by the General Assembly in 1989;7 (b) the more
detailed study in the Working Group’s report confirmed the view that a struc-
ture along the lines of that suggested in the Working Group’s report could be a
workable system; (c) further work on the issuc required a renewed mandate from
the Genceral Assecmbly and necded to take the form not of still further general
or exploratory studies, but of a detailed project, in the form of a draft statute;
and (d) it was now a matter for the General Assembly to decide whether the
Commission should undertake the project for an international criminal jurisdic-
tion and on what basis. :

The topic ““State responsibility” was considered by the Commission on the
basis of the third®”* and fourth®”? reports of the Special Rapporteur which were
mainly devoted to the question of countermeasures and contained four articles,
namely, articles 11, 12, 13 and 14, as well as a new article 5 bis relating to the
casc of a plurality of injured States. At the conclusion of its debate, the Com-
mission agreed to refer all the above-mentioned articles to the Drafting Com-
mittee. The Commission further rcceived from the Drafting Committee a re-
port*™ which contained 4 new paragraph 2 to article 1 of Part Two, as well as
article 6 (Cessation of wrongful conduct), article 6 bis (Reparation), article 7
(Restitution in kind), article 8 (Compensation), article 10 (Satisfaction) and ar-
ticle 10 bis (Assurances and guarantces of non-repetition), which had been
adopted on first rcading by the Drafting Committee at the current session. In
line with its policy of not adopting articles not accompanicd by commentaries,
the Commission agreed to defer action on the proposed draft articles to its next
scssion. At the current session the Commission merely took note of the report
of the Drafting Committee.

As regards the topic “International liability for injurious consequences aris-
ing out of acts not prohibited by international law”, the Commission consid-
ered the eighth report™* of the Special Rapporteur in which he proposed nine
draft articles on the obligations of preventing transboundary harm. The eighth
report also made further proposals on some of the terms used in article 2, such
as the concepts of risk and harm. At the conclusion of the consideration of the
topic, the Commission, owing to uncertainties remaining among members of the
Commission on some general issues, established the Working Group to con-
sider some of the general issues rclating to the scope, the approach to be taken
and the possible direction of the future work on the topic. On the basis of the
recommendations of the Working Group, the Commission decided that it might
be premature to make a final decision on the precise scope of the topic. It agreed,
however, that, in order to facilitate progress on the subject, it would be prudent
to approach its consideration within the broadly idcntified area in stages and to
establish prioritics for issues to be covered. Within that understanding, the Com-
mission decided that the topic should be understood as comprising issues of both
prevention and remedial measures. However, prevention should be considered
first; only after having completed its work on that first part of the topic would
the Commission proceed to the question of remedial measures. It would be pre-
mature to decide at the current stage on the nature of either the articles to be
drafted or the eventual form of the instrument that would emerge from its work
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on the topic. It would be prudent to defer such a decision, in accordance with
the usual practice of the Commission, until the completion of the work on the
topic. Furthcrmore, the Commission deferred any formal change of the title of
the topic, since in the light of the further work on it additional changes in the
title might be nccessary. Finally, the Commission requested that the Special Rap-
porteur in his next rcport should examine further the issues of prevention only
in respect of activities having a risk of causing transboundary harm and should
proposc a revised set of draft articles to that effect.

As to the topic “Relations between States and international organizations
(second part of the topic)”, the Commission, bearing in mind that in the next
few years it would be fully occupied with the finalization of draft articles on at
least three topics and the preparation of articles on other topics, considered it
wise to put aside for a moment the consideration of a topic which did not seem
to respond to a pressing necd of States or international organizations. There-
fore, the Commission decided not to pursue further, during the current term of
office of its members, the consideration of the topic, unless the General Assem-
bly decided otherwise.

Consideration by the General Assembly

At its forty-seventh scssion the General Assembly had before it the report
of the International Law Commission on the work of its forty-fourth session.”™
By its resolution 47/33 of 25 November 1992, adopted on the recommenda-
tion of the Sixth Committee,”” the General Assembly took note of the report
of the International Law Commission on the work of its forty-fourth session;
rccommended that, taking into account the comments of Governments, the Com-
mission should continue its work on the topics in its current programme; in-
vited Statcs to submit to the Secretary-General written comments on the report
of the Working Group on the question of an intcrnational criminal jurisdic-
tion;”™ rcquested the Commission to continue its work on that question by un-
dertaking the project for the elaboration of a draft statute for an intcrnational
criminal court as a matter of priority as from its next session, beginning with
an examination of the issues identified in the report of the Working Group and
in the debate in the Sixth Committee with a view to drafting a statute on the
basis of the report of the Working Group, taking into account the views ex-
pressed during the debate in the Sixth Committee as well as any written com-
ments received from States, and to submit a progress report to the General As-
sembly at its forty-eighth session; endorsed the decision of the Commission®”’
not to pursue further, during the current term of office of its members, the con-
sideration of the second part of the topic “Relations between States and inter-
national organizations”; and expressed its appreciation for the efforts of the
Commission to improve its procedures and methods of work.

7. UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW3#

TWENTY-FIFTH SESSION OF THE COMMISSION™*!

The United Nations Commission on International Trade Law held its
twenty-fifth session in New York from 4 to 22 May 1992.
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With respect to international payments, the Commission had before it a note
by the Secretariat™? containing suggestions for the final review of the text of
the draft Model Law on International Credit Transfers as contained in annex |
to the report of the Commission on the work of its twenty-fourth session.™?
Having considered articles 16 to 18 of the draft Modcl Law, the Commission
proceeded with the review of issues identified by the Secretariat in the above-
mentioned notc and the cntire text of the draft was then submitted to a drafting
group for implementation of the decisions taken by the Commission and revi-
sion to cnsure consistency within the text and between language versions. Fi-
nally, the Commission, after consideration of the text of the draft Model Law
as revised by the drafting group, adopted the UNCITRAL Model Law on In-
ternational Credit Transfers;*™ requested the Secrctary-General 1o transmit the
text of the Model Law, together with the relevant travaux préparatoires, to Gov-
ernments and other interested bodies; and recommended that all States give due
consideration to the Model Law when they enacted or reviscd their laws, in view
of the current need for uniformity of the law applicable to international credit
transfers.

In connection with the question of international countertrade, the Commis-
sion had before it the following draft materials for the Iegal guide on the sub-
ject: the covering report,™® draft chapters | to XV, draft illustrative provi-
sions™7 and chapter summaries.™™ After the discussion, the Commission
adopted the UNCITRAL Legal Guide on International Countertrade Transac-
tions; invited the General Assembly to recommend the use of the Legal Guide
for international countertrade transactions; and requested the Secretary-General
to take effective measures for the widespread distribution and promotion of the
use of the Legal Guide. Moreover, the Secretariat was requested to edit the text
of the Legal Guide adopted by the Commission and to publish it expedi-
tiously. ™"

With respect to the legal issues of electronic data interchange (EDI), the
Commission had before it the report of the Working Group on International Pay-
ments on the work of its twenty-fourth session,™™’ which contained recommen-
dations for future work of the Commission with respect to the legal issues of
EDL. The report suggested, inter alia, that any future work by the Commission
in the field should be aimed at facilitating the increased use of EDI and in con-
nection with it the Working Group recommended that the Commission should
undertake the preparation of legal norms and rules on the use of EDI in inter-
national trade. As regards the possible preparation of a standard communication
agreement for worldwide use in international trade, the Working Group agreed
that, at least currently, it was not nccessary for the Commission to develop a
standard communication agreement. After discussion, the Commission en-
dorsed the recommendation contained in the report of the Working Group™'
and entrusted the preparation of legal rules on EDI to the Working Group on
International Payments, which it renamed the Working Group on Electronic Data
Interchange.

With respect to the question of procurement, the Commission had before
it the report of the Working Group on the work of its thirteenth® and four-
teenth®” sessions. The Commission noted with approval that it was the inten-
tion of the Working Group to submit the Model Law on procurement to the Com-
mission at its twenty-sixth session for finalization and adoption.
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With regard to the question of guarantees and stand-by letters of credit, the
Commission had before it the reports of the Working Group on International
Contract Practices on the work of its sixtcenth™ and seventeenth sessions,*”*
during which it had examined draft articles 1 to 27 of the uniform law prepared
by the Secretariat. The Commission expressed its appreciation for the progress
made by the Working Group so far and requested it to continue carrying out its
task expeditiously.

Considering the question of endorsing INCOTERMS 1990°”® for world-
wide usc, the Commission agreed that INCOTERMS 1990 succeeded in pro-
viding a modern set of international rules for the intcrpretation of the most com-
monly used tradc terms in international trade and commended the use of
INCOTERMS 1990 in intcrnational sales transactions.

In connection with the decision of the Commission undertaken at its twenty-
first session to establish a system for collecting and disseminating information
on court decisions and arbitral awards rclating to normative texts emanating from
the work of the Commission,”” it was reported at the current scssion that the
Sccretariat had established the system. The Commission noted the fact with ap-
preciation and satisfaction.

Dealing with the question of coordination of work, the Commission had
before it a note by the Secrctariat on assistance by multilateral organizations
and bilateral aid agencics in the modernization of commercial laws in develop-
ing countries.*””* The Commission noted with appreciation the efforts of the Sec-
retariat to monitor the activitics in the arca in question.

The Commission also considered the status of signatures, ratifications, ac-
cessions and approvals of conventions that were the outcome of its work™”” as
well as the 1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards*"’ and the jurisdictions that had enacted lcgislation based on
the UNCITRAL Model Law on International Commercial Arbitration. The Com-
mission had before it a note by the Secretariat on the status of those conven-
tions and of the Model Law*"' and after examining it took note of the actions
in the field.

With respect to training and assistance, the Commission had before it a note
by the Sccretariat that set out the activities that had been carricd out in these
fields during the period between the twenty-fourth and the current session of
the Commission as well as possible future activities.*”> The Commission ex-
pressed its appreciation to all those who had participated in the organization of
UNCITRAL seminars, and in particular those that had given financial assis-
tance to the programme of seminars and the UNCITRAL Trust Fund for sym-
posia. The Commission also expressed its appreciation to the Secretariat for its
efforts to conduct an expanded programme of seminars and symposia.

Furthermore, recalling its decision taken at its twenty-fourth session to en-
trust the Secretariat with the task of organizing, in the context of the twenty-
fifth session of the Commission, a Congress on International Trade Law,*” the
Commission noted with appreciation the preparations by the Secretariat for the
Congress, which was to take place during the third week of the Commission’s
session, that is from 18 to 22 May 1992. It was noted that the Secretariat had
published the final programme of the Congress.*™ The Commission also re-
called that the Congress—the session of which would be devoted to the fol-
lowing areas: process and value of unification of commercial law; sale of goods;
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supply of services; payments, credits and banking; electronic data interchange;
transport; disputc scttiement; and the future role of UNCITRAL —was to be a
contribution by the Commission to the activities of the Unitcd Nations Decade
of International Law.

Consideration by the General Assembly

At its forty-seventh session, the General Asscmbly, in its resolution 47/34
of 25 November 1992,*" adopted on the recommendation of the Sixth Com-
mittee,*"™ took note with appreciation of the report of the United Nations Com-
mission on International Trade Law on the work of its twenty-fifth session;*"”
took note with particular satisfaction of the completion and adoption by the Com-
mission of the Model Law on International Credit Transfers*”™ and of the Le-
gal Guide on International Countertrade Transactions;*"™ recommended the use
of the Legal Guide to partics involved in international countertrade transac-
tions; noted with satisfaction the entry into force on | November 1992 of the
United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg
Rules);*' reaffirmed the mandate of the Commission, as the core legal body
within the United Nations systcm in the field of international trade law, to co-
ordinate legal activitics in that field in order to avoid duplication of cffort and
to promote efficiency, consistency and cohcrence in the unification and harmo-
nization of international trade law; reaffirmed the importance, in particular for
developing countries, of the work of the Commission concerned with training
and assistance in the field of international trade law and the desirability for it to
sponsor scminars and symposia to provide such training and assistance; ex-
pressed its appreciation to the Commission for organizing, as a contribution to
the activities of the United Nations Dccade of International Law, a Congress
under the theme “Uniform Commercial Law in the twenty-first century”, held
in New York from 18 to 22 May 1992, which provided a uscful assessment of
the progress made to date in the unification and harmonization of international
trade law and would assist the Commission and other organizations involved in
the unification and harmonization of international trade law in laying out the
course of their future work; repeated its invitation to those States that had not
yet done so to consider signing, ratifying or acceding to the conventions elabo-
rated under the auspices of the Commission; and requested the Fifth Commit-
tce to continue to consider granting travel assistance, within existing resources,
to the least developed countrics that were members of the Commission, as well
as, on an exceptional basis, to other developing countries that were members of
the Commission, at their request, to enable them to participate in the sessions
of the Commission and its working groups.

8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMIT-
TEE OF THE GENERAL ASSEMBLY AND BY AD HOC LE-
GAL BODIES

(a) Observer status of national liberation movements recognized by the
Organization of African Unity and/or by the League of Arab States

By its resolution 47/29 of 25 November 1992,*'' adopted on the recom-
mendation of the Sixth Committee,*'? the General Assembly, desirous of en-
suring the effective participation of national liberation movements recognized
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by the Organization of African Unity and/or by the Leaguc of Arab States, called
upon all States that had not done so, in particular those which were host to in-
ternational organizations or to conferences convened by, or held under the aus-
pices of, intcrnational organizations of a universal character, to consider as soon
as possible the question of ratifying, or acceding to, the 1975 Vicnna Conven-
tion on the Representation of States in Their Relations with Intcrnational Organ-
izations of a Universal Character;*'® and urged the States concerned to accord
to the delegations of the above-mentioned national liberation movements which
were accorded observer status by international organizations, the facilities, privi-
leges and immunities necessary for the performance of their functions in accor-
dance with the Convention.

(b) Status of the protocols additional to the Geneva Conveations of
1949 and relating to the protection of victims of armed conflicts

By its resolution 47/30 of 25 November 1992,%'* adopted on the recom-
mendation of the Sixth Committce,*'® thc Gencral Assembly, having consid-
ered the report®'® of the Seccretary-General on the status of the Protocols Ad-
ditional to the Geneva Convention of 1949 and relating to the protection of
victims of armed conflicts,*'” appreciated the virtually universal acceptance of
the Geneva Conventions of 1949 for the protection of war victims*'® and the
increasingly wide acceptance of the two additional Protocols of 1977; appealed
to all States partics to the Geneva Conventions of 1949 that had not yet done
so to consider becoming partics also to the additional Protocols at the carlicst
possible datc; and called upon all States which were alrcady parties to Protocol
1, or thosc States not parties, on becoming partics to Protocol 1, to consider mak-
ing the declaration provided for under article %) of that Protocol.

(¢) Consideration of effective measures to enhance the protection, se-
curity and safety of diplomatic and consular missions and repre-
sentatives

By its resolution 47/31 of 25 November 1992,**" adopted on the recom-
mendation of the Sixth Committee,*? the General Assembly took note of the
report of the Secretary-General;*?' strongly condemned acts of violence against
diplomatic and consular missions and representatives, as well as against mis-
sions and representatives to international intergovernmental organizations and
officials of such organizations, and emphasized that such acts could never be
justified; urged States to observe, implement and enforce the principles and rules
of international law governing diplomatic and consular relations and, in par-
ticular, to ensure, in conformity with their international obligations, the protec-
tion, security and safety of the missions, representatives and officials mentioned
above officially present in territories under their jurisdiction, including practi-
cal measures to prohibit in their territories illegal activities of persons, groups
and organizations that encouraged, instigated, organized or engaged in the per-
petration of acts against the sccurity and safety of such missions, representa-
tives and officials; also urged States to take all nccessary measures at the na-
tional and international levels to prevent any acts of violence against the
missions, representatives and officials mentioned above and to bring offenders
to justice; recommended that States should cooperate closely through, inter alia,
contacts between the diplomatic and consular missions and the receiving State,
with regard to practical measures designed to enhance the protection, security
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and safety of diplomatic and consular missions and representatives and with re-
gard to the exchange of information on the circumstances of all serious viola-
tions thereof; and callcd upon States that had not yet done so to consider be-
coming partics to the instruments rclevant to the protection, sccurity and safety
of diplomatic and consular missions and representatives.

(d) United Nations Decade of International Law

By its resolution 47/32 of 25 November 1992,* adopted on the recommen-
dation of the Sixth Committce,*> the General Assembly, recalling its resolution
44/23 of 17 November 1989, by which it had declared the period 1990-1999 the
United Nations Decade of International Law, expressing its appreciation for the
report of the Secretary-General,*?* submitted pursuant to Assembly resolution
46/53 of 19 December 1991, and having considercd the report of the Working
Group on the United Nations Decade of International Law submitted to the Sixth
Committee,*> expressed its appreciation to the Sixth Committee for the elabo-
ration, within the framework of its Working Group, of the programme for the ac-
tivities to be commenced during the second term (1993-1994) of the Decade, and
requested the Working Group to continue its work at the forty-cighth scssion in
accordance with its mandate and methods of work; and adopted the programme
for the activities to be commenced during the sccond term {1993-1994) of the Dec-
ade as an integral part of the resolution, to which it was annexed.

(e) Additional protocol on consular functions to the Vienna
Convention on Consular Relations

By its resolution 47/36 of 25 November 1992,%** adopted on the recom-
mendation of the Sixth Committee,*?’ thc General Assembly, having consid-
ered the report of the Secretary-General*?* containing the replics received from
Mcmber States and other States parties to the Vienna Convention on Consular
Relations*?* concerning an additional protocol on consular functions to that Con-
vention, noted with appreciation the valuable work done during its forty-fifth,
forty-sixth and forty-seventh sessions on the basis of the proposal concerning
the elaboration of an additional protocol on consular functions to the Vienna
Convention on Consular Relations; urged States, in applying the Vienna Con-
vention and corresponding provisions of other agreements, to accord full facili-
ties to consular officers in the performance of their functions; and took note of
the report of the Sixth Committec on the matter.**’

(f) Protection of the environment in times of armed conflict

By its resolution 47/37 of 25 November 1992,**' adopted on the recommen-
dation of the Sixth Committee,*** the General Assembly, recognizing the impor-
tance of the provisions of internationat law applicable to the protection of the en-
vironment in times of armed conflict and, in particular, both the rules of universal
applicability laid down in the Hague Convention respecting the Laws and Cus-
toms of War on Land, of 18 October 1907, with the Regulations annexed thereto,**
and the Geneva Convention relative to the Protection of Civilian Persons in Time
of War, of 12 August 1949,*** and the applicable rules of the Protocol Additional
to the Geneva Conveations of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I), of 1977,%** and of the Con-
vention on the Prohibition of Military or Any Other Hostile Use of Environmen-
tal Modification Techniques, of 1976,%*® expressing its deep concern about envi-
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ronmental damage and depletion of natural resources, including the destruction of
hundreds of oil-well heads and the release and waste of crude oil into the sca,
during recent conflicts, noting that existing provisions of international law pro-
hibited such acts, concerned that the provisions of international law prohibiting
such acts might not be widely disseminated and applied, taking note of the Final
Declaration of the Second Review Conference of the Partics to the Convention
on the Prohibition of Military or Any Other Hostile Use of Environmental Modi-
fication Techniques,**” taking note also of the Rio Declaration on Environment
and Development,** adopted at the United Nations Conference on Environment
and Development at Rio de Janeiro on 14 June 1992, in particular principle 24
thereof, and other relevant decisions of the Conference, and expressing its appre-
ciation for the report of the Secretary-General**” submitted pursuant to General
Assembly decision 46/417 of 9 December 1991, urged States to take all measures
to ensure compliance with the existing international law applicable to the protec-
tion of the environment in times of armed conflict; appealed to all States that not
yet done so to consider becoming parties to the rclevant international conven-
tions; urged States to take steps to incorporate the provisions of international law
applicable to the protection of the environment into their military manuals and to
ensure that they were effectively disseminated; and requested the Scecretary-
General to invite the International Committee of the Red Cross to report on ac-
tivities undertaken by the Committee and other relevant bodics with regard to the
protection of the environment in times of armed conflict, and to submit the report
to the General Assembly at its forty-eighth session.

(g) Questions concerning the Charter of the United Nations and the
strengthening of the role of the Organization

In accordance with General Assembly resolution 46/58 of 9 Deccmber
1991, the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of Organization met at United Nations Headquarters
from 3 to 21 Fcbruary 1992,4%

The Special Committee began its work with a general debate on all items
concerning its mandate. All delegations that participated in the debate referred to
the fundamental changes that had occurred recently in the international political
climate, as well as to the Summit Mceting of the Security Council at the level of
Heads of State and Government, which had taken place on 31 January 1992. In
this new atmosphere, it was said, the United Nations had an increascd chance to
play its vital role in the field of the maintenance of international peace and secu-
rity and the peaceful scttlement of disputes. There was widespread agreement on
the need to enhance the effectiveness of the Organization to ensure that it would
successfully meet the challenges of this new era of international cooperation. In
this connection, the Special Committee was regarded as an appropriate forum for
discussing ideas towards this goal, and its past achievements were underscored.

In connection with the proposal by the Secrctary-General that he be au-
thorized to request advisory opinions from the International Court of Justice, a
request was made of the Legal Counsel of the United Nations for further clari-
fication. Such clarification was made by the Legal Counsel at the 164th plenary
meeting of the Special Committee, held on 18 February 1992.44!

With respect to the topic of the maintenance of international peace and se-
curity, the Special Committee had before it the document submitted by the Rus-
sian Federation entitled “New issues for consideration in the Special Commit-
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tee”,*2 as set out in paragraph 14 of the report of the Special Committee to the

General Assembly at its forty-fifth session;**” a further proposal by the same del-
cgation entitled “Draft declaration on the improvement of cooperation betwecn
the United Nations and regional organizations”;** as well as the proposal sub-
mitted by a group of States entitled “Implementation of the provisions of the
Charter of the United Nations rclated to assistance to third States affected by the
application of sanctions under Chapter VII of the Charter”.*** Under the same
topic, the Special Committce also had before it a “Proposal submitted by the
Socialist People’s Libyan Arab Jamahiriya with a view to enhancing the effec-
tiveness of the Sccurity Council in regard to the maintenance of international
peace and sccurity”,*® as well as the working paper submitted by Cuba, entitled
“Strengthening of the role of the United Nations in thc maintenance of interna-
tional peace and sccurity”.**” Comments made during the dcbate on the above-
mentioned documents are presented in the statement of the Rapporteur.**

With respect to the topic of the peaceful settlement of disputes between
States, the Special Committee had before it the proposal submitted by Guate-
mala at the forty-fifth session of the General Assembly entitled “Conciliation
rules of the United Nations”.**”

Upon the completion of the first reading of the draft conciliation rules, the
Working Group of the Whole took note that the delegation of Guatemala of-
fered to prepare and submit, at a later stage, a revised draft of its proposal, tak-
ing into consideration the comments made on the various articles of the draft
conciliation rules.

Consideration by the General Assembly

By its resolution 47/38 of 25 November 1992,** adopted on the recom-
mendation of the Sixth Committce,*>' the General Assembly took note of the
report of the Special Committee,** and requested the Special Committee, 4t its
session in 1993: (a) to accord priority to the question of the maintenance of in-
ternational peace and security in all its aspects in order to strengthen the role of
the United Nations and, in that context: (i) to continue its consideration of the
proposal on the enhancement of cooperation between the United Nations and
regional organizations; (ii) to continue its consideration of the proposal on the
implementation of the provisions of the Charter related to assistance to third
States affected by the application of sanctions under Chapter VII of the Char-
ter; (iii) to consider other specific proposals relating to the maintenance of in-
ternational peace and security already submitted to the Special Committee or
which might be submitted to it at its session in 1993; (b) to continue its work
on the question of the peaceful settlement of disputes between Statcs and, in
that context: (i) to consider the proposal on United Nations rules for the con-
ciliation of disputes between States; (ii) to consider other specific proposals re-
lating to the question; (c) to consider various proposals with the aim of strength-
ening the role of the Organization and enhancing its effectiveness.

(h) Report of the Committee on Relations with the Host Country

In accordance with General Assembly resolution 46/60 of 9 November
1991, the Committee on Relations with the Host Country continued its work,
in conformity with General Assembly resolution 2819 (XXVI) of 15 December
1971.%%* During the period under review, the Committee held four meetings and
approved the following recommendations and conclusions: considering that the
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maintcnance of appropriate conditions for the normal work of the delcgations
and the missions accredited to the United Nations was in the interest of the
United Nations and all Member States, the Committce appreciated the efforts
made by the host country for that purposc and was assured that all problems
raiscd at its mectings would be duly scttled in a spirit of cooperation and in ac-
cordance with international law; also considering that the security of the mis-
sions accredited to the United Nations and the safety of their personnel were
indispensable for their cffective functioning, the Committce appreciated the ef-
forts made by the host country to that end and anticipated that the host country
would continuc to take all measurcs nccessary to prevent any interference with
the functioning of missions; concerning travel regulations issucd by the host
country with regard to personnel of certain missions and staff members of the
Secretariat of certain nationalitics, the Committce took note of the recent lifting
of various travel controls by the host country. The Committec welcomed those
decisions and expressed the hope that remaining travel restrictions would be re-
moved by the host country as soon as possible. In that regard, the Committee
also noted the positions of the affected Member States, of the Secretary-General
and of the host country; and the Committee stressed the importance of the work
of its Working Group concerning problems of financial indcbtedness and wel-
comed the cooperation of all interested parties. It reminded all permanent mis-
sions to the United Nations and their personnel of their responsibilitics to meet
their financial obligations and took note of the concerns of the host country rc-
garding the matter. With a view to resolving the issues relating thereto, the Com-
mittce strongly supported the continuation of the Working Group’s efforts to find
a solution to the problem.

Consideration by the General Assembly

By its resolution 47/35 of 25 November 1992,*** adopted on the recom-
mendation of the Sixth Committee,*** the General Assembly endorsed the rec-
ommendations and conclusions of the Committee on Relations with the Host
Country contained in paragraph 55 of its report; cxpressed its appreciation for
the cfforts made by the host country and hoped that outstanding problems raised
at the meetings of the Committce would be duly resolved in a spirit of coop-
eration and in accordance with international law; welcomed the recent lifting of
travel controls by the host country with regard to certain missions and staff mem-
bers of the Secretariat of certain nationalitics, and urged the host country to con-
tinue to abide by its obligations to the United Nations and the missions accred-
ited to it; and stressed the importance of a positive perccption of the work of
the United Nations, and urged that efforts be continued to build up public aware-
ness by explaining, through all available means, the importance of the role
played by the United Nations and the missions accredited to it in the strength-
ening of international peace and security.

(§) Convention on jurisdictional immunities of
States and their property
By its decision 47/414 of 25 November 1992,%*% adopted on the recom-
mendation of the Sixth Committee,**” the General Assembly took note of the
report of the Working Group*™ established under its resolution 46/55 of 9 De-
cember 1991 to consider: (i) issues of substance arising out of the draft articles
on jurisdictional immunities of States and their property, adopted by the Inter-
national Law Commission at its forty-third session,**” (ii) the question of the

257



convening of an international conference, to be held in 1994, or subsequently,
to conclude a convention on jurisdictional immunities of States and their prop-
erty; and decided to re-establish the Working Group at its forty-eighth session,
in the framework of the Sixth Committce, to continue consideration of those is-
sues in order to facilitate the successful conclusion of a convention.

(/) Consideration of the draft articles on the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic cou-
rier and of the draft optional protocols thereto

By its decision 47/415 of 25 November 1992,** adopted on the recom-
mendation of the Sixth Committce,*®' the Gencral Assembly took note of the
report of the Vice-Chairman of the Sixth Committee who presided over the con-
sultations on the draft articles on the status of the diplomatic courier and the
diplomatic bag not accompanicd by diplomatic courier and of the draft optional
protocols thereto, %2 held in accordance with its resolution 46/57 of 9 Decem-
ber 1991.

(k) Request for an advisory opinion from the
International Court of Justice

By its decision 47/416 of 25 November 1992,*** adopted on the recom-
mendation of the Sixth Committee,*™ the General Assembly decided to con-
tinue its considcration of the item entitled “Request for an advisory opinion from
the Intcrnational Court of Justice™ at its forty-cighth scssion.

9. RESPECT FOR THE PRIVILEGES AND IMMUNITIES OF OF-
FICIALS OF THE UNITED NATIONS AND THE SPECIAL-
IZED AGENCIES AND RELATED ORGANIZATIONS

By its resolution 47/28 of 25 November 1992,%S adopted on the recom-
mendation of the Fifth Committee,**® the General Assembly took notc with grave
concern of the report submitted by the Secretary-General*®” on behalf of the
members of the Administrative Committee on Coordination, and of the devel-
opments indicated thercin; strongly deplored the unprecedented and still in-
creasing number of fatalitics which had occurred among United Nations per-
sonnel, including those engaged in peacekeeping operations; condemned and
deplored the disregard for Article 105 of the Charter of the United Nations dis-
played by some Member States; reiterated in its entircty its resolution 45/240
of 21 December 1990; requested the Secretary-General to take all necessary mea-
sures to ensure the safety of United Nations personnel, as well as those engaged
in peacekeeping and humanitarian operations; reminded host countries of their
responsibility for the safety of peacekeeping and all United Nations personnel
on their territory; strongly affirmed that disregard for the privileges and immu-
nities of officials had always constituted one of the main obstacles to the imple-
mentation of the missions and programmes assigned to the organizations of the
United Nations system by Member States; and requested the Sccretary-General
and Member States to continue their efforts to ensure respect for the privileges
and immunities of officials.
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10. COOPERATION BETWEEN THE UNITED NATIONS AND
THE ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

By its resolution 47/6 of 21 October 1992,*** the General Asscmbly took
note with appreciation of the report of the Secretary-General on cooperation be-
tween the United Nations and the Asian-African Legal Consultative Commit-
tee;**” noted with satisfaction the continuing efforts of the Asian-African Legal
Consultative Committce towards strengthening the role of the United Nations
and its various organs, including the International Court of Justice, through pro-
grammes and initiatives undertaken by the Consultative Committec as well as
the commendable progress achicved towards enhancing cooperation between the
United Nations and the Consultative Committee in wider arcas; and noted with
appreciation the decision of the Consultative Committee to participate actively
in the programmes of the United Nations Decade of International Law.

B. General review of the legal activities of intergovernmental
organizations related to the United Nations

1. INTERNATIONAL LABOUR ORGANIZATION*"

The International Labour Conference, which held its 79th session at Geneva
in Junc 1992, adopted certain amendments to its Standing Orders:*7'

(@) Amendments to article 4, paragraph 2 (Selection Committee);

(h) Amcndments to article 9 (Adjustments to the membership of com-
mittees (formerly entitled “Procedure for the appointment of committees”));

() Amendments to article 14, paragraph 6 (Right to address the Confer-
ence);

(d) Amendments to article 25 (Order of business at the opening of each
session);

(¢) Amendments to article 72, paragraphs 1% and 2 (Official meetings);

() Amendments to article 75, paragraph 2 (Procedure for the nomination
of members of committees by the Government group).

The International Labour Conference also adopted a Convention and a Rec-
ommendation concerning the Protection of Workers’ Claims in the Event of the
Insolvency of their Employer.4”®

The Committee of Experts on the Application of Conventions and Recom-
mendations met at Geneva from 12 to 25 March 1992 and presented its re-
port.*7

A representation was lodged under article 24 of the ILO Constitution al-
leging non-observance of the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111) by the Czech and Slovak Federal Republic.*”

A panel of the Fact-finding and Conciliation Commission on Freedom of
Association concerning South Africa was appointed during the 250th (May-
June 1991) session of the Governing Body. Its first meeting was held in Geneva
in October 1991, the second in South Africa in February 1992 and the third meet-
ing in Geneva in May 1992 at which it finalized its report.*”® That report was
transmitted according to the procedure in force, through the Governing Body
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(253rd scssion, May-June 1992), to the Economic and Social Council of the
United Nations. The Economic and Social Council, in turn, on 20 July 1992,
adopted a resolution noting the report and its reccommendations and calling on
the Government of South Africa to rcport on its implementation of them by 31
December 1992.%77

The Commission of Inquiry appointed under article 26 of the ILO Consti-
tution to cxamine the complaint concerning the non-observance by Cote d’Ivoire
of the Freedom of Assaciation and Protection of the Right to Organize Conven-
tion, 1948 (No. 87), met in October-November 1991 and adopted its report,*™
which was noted by the Governing Body at its 251st session (November 1991).

The Governing Body, which met at Geneva, considercd and adopted the
following reports of its Committee on Frcedom of Association: the 281st and
282nd reports,*” at its 252nd session (February-March 1992); the 283rd Re-
port™™ at its 253rd session (May-June 1992); and the 284th and 285th re-
ports*"* at its 254th session (November 1992).

2. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

(a) International Regulations

Entry into force of instruments previously adopted

In the period under review, no multilateral conventions or agreements
adopted under the auspices of UNESCO entered into force.

() Human Rights

Examination of cases and questions concerning the exercise of human rights
coming within UNESCO’s fields of competence

The Committee on Conventions and Recommendtions met in private ses-
sion at UNESCO headquarters from 12 to 14 May and from 22 to 23 October
1992, in order to examine communications which had been transmitted to it in
accordance with Executive Board decision 104 EX/3.3.

At its first 1992 session, the Committee examined 39 communications, of
which 33 werc examined with a view towards their admissibility and 6 were ex-
amined on their substance. Of the 33 communications examined as to admissibil-
ity, 4 were declared admissible, 1 was declared irreceivable and 8 were struck from
the list since they were considered as having been settled or did not appear to
warrant further action. The examination of 30 communications was suspended.
The Committee presented its report to the Executive Board at its 139th session.

At its second 1992 session, the Committee had before it 31 communica-
tions, of which 23 were examined as to their admissibility and 8 were exam-
incd on their substance. Of the 23 communications examined as to their admis-
sibility, 2 were dcclared admissible, none was declared irreceivable and 3 were
struck from the list since they were considered as having been scttled. The ex-
amination of 28 communications was suspended. The Committee prescnted its
report on its examination of these communications to the Executive Board at its
140th session.
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3. INTERNATIONAL CIVIL AVIATION ORGANIZATION

(a) Work programme of the Legal Committee of [CAO

During the 29th scssion of the Assembly, the Legal Commission had for
its considcration the general work programme of the Legal Committec cstab-
lished by the Legal Committee at its 28th scssion and as amended by the Coun-
cil on 17 June 1992. The Commission noted that the Council had decided to
give the highest priority to the item “Consideration, with regard to global navi-
gation satellite systems (GNSS), of the establishment of a legal framework”. As
a result of its deliberations, the Commission agreed that the General Work Pro-
gramme of the Legal Committee should include the following items in the or-
der of priority indicated:

(i) Consideration, with regard to global navigation satellite systems, of
the establishment of a legal framework;

(ii) Action to expedite ratification of Montreal Protocols Nos. 3 and 4 of

the Warsaw System;

(iii) Study of the instruments of the Warsaw System;

(iv) Liability of air traffic control agencies;

(v) Liability of air traffic control agencies;

(vi) United Nations Conveation on the Law of the Sea: implications, if
any, for the application of the Chicago Convention, its annexes and
other international air law instruments.

The Assembly adopted the recommendations and decisions of the Legal
Commission regarding the Work Programme of the Legal Committec. When
considering the first item on the General Work Programme of the Legal Com-
mittee, the Assembly decided that there was an urgent need for the Council to
clearly establish the objectives of the first item in the General Work Programme
so as to enable the Legal Committee to undertake this task.

The Assembly adopted resolution A29-19: Legal aspects of the global air-
ground communications.

The Assembly requested the Secretary-General to study the subject of state/
civil aircraft with a view towards advising the Council as to what consequen-
tial constitutional and related legal matters might arise, as well as the associ-
ated methodology for addressing them.

The Assembly reconfirmed the importance of resolution A27-3, in particu-
lar, the necessity for States to ratify ICAO international air law instruments.

The Assembly reconfirmed the decision of its 23rd scssion that only prob-
lems of sufficient magnitude and practical importance requiring urgent interna-
tional action should be included in the work programme in the legal field.

The Assembly decided that the Secretary-General should continue to moni-
tor the work of the United Nations Committee on the Peaceful Uses of Quter
Space.

During its 137th session, _in November 1992, the Council approved the Gen-
eral Work Programme of the Legal Committee and requested the Secretary-
General to undertake a study on the subject of state/civil aircraft.
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(b) Other resolutions of legal significance adopted by the 27th
session of the ICAQ Assembly

(i) Resolution A29-3. Global rule harmonization

The purpose of this rcsolution is to promote the harmonization of national
rules regarding the application of ICAO standards. While globalization in inter-
national civil aviation operation is gaining momentum, the harmonization of na-
tional rules for the application of ICAO standards is not in stcp. Regulations
tend to differ from State to State, causing costly incompatibility problems. Har-
monization of rules by Statcs, bilatcrally and multilaterally, in cooperation with
ICAO, could lead to better consistency in implementation of the international
standards contained in the anncxes to the Chicago Convention.

(ii) Resolution A29-5. Consolidated statement of continuing ICAQ policies re-
lated to the safeguarding of international civil aviation against acts of un-
lawful interference

The purpose of this resolution, which supersedes resolution A27-7, is to
facilitate the implementation of all relevant Assembly resolutions on aviation
sccurity by making their texts more readily available, understandable and logi-
cally organized and to ensure that such a consolidated statement remains up to
date and reflccts the policies of the Organization as they exist at the end of each
regular Assembly session.

(iii) Resolution A29-6. Role of ICAQ in the implementation of the Convention
on the Marking of Plastic Explosives for the Purpose of Detection and of
the resolution in the Final Act

This resolution invites the 29th Assembly to endorse the decision of the

Council to assume the functions assigned to it by the Convention. The functions

assigned to the Council under the Convention reflect the political will of States

to take advantage of the existing mechanism of ICAO, the human resources of
the Secretariat and the cooperation of the Council to achicve a successful and co-
ordinated implementation of the Convention and of the resolution. Although the

Convention has not yet entered into force, these functions assigned to ICAO, which

are referred to in several articles of the international instrument, provide all the

elements, structure and working methods required for the implementation of the

Convention when it enters into force, and of the resolution in the Final Act.

(c) Privileges, immunities and facilities

A new Headquarters Agreement between the International Civil Aviation
Organization and the Government of Canada, signed at Calgary and Montreal
on 4 and 9 October 1990, respectively, entered into force on 20 February 1992
by an exchange of notes between the Secretary of State for External Affairs of
Canada and the President of the Council of ICAO. The new Headquarters Agree-
ment supersedes the Headquarters Agreement signed on 14 April 1951. )

A Tax Reimbursement Agreement between the United States of America
and the International Civil Aviation Organization was signed at Montreal on 14
July and entered into force on that date.

The 29th session of the Assembly recalled resolution A26-3 and appealed
once again to all Contracting States to become parties to, or to apply the prin-
ciples of, the Convention on the Privileges and Immunities of the Specialized
Agencies adopted by the United Nations General Assembly in November 1947,
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4. WORLD HEALTH ORGANIZATION

(a) Constitutional and legal developments
During 1992, the following countrics bccame members of the World Health
Organization by deposit of an instrument of acceptance of the Constitution, as
provided for in articlcs 4, 6 and 79(b) thercof:

Kyrgyzstan 29 April 1992
Armeni 4 May 1992
Republic of Moldova 4 May 1992
Tajikistan 4 May 1992
Slovenia 7 May 1992
Uzbcekistan 22 May 1992
Georgia 26 May 1992
Croatia 11 June 1992
Turkmenistan 2 July 1992
Kazakhstan 19 August 1992
Bosnia and Herzegovina. .o 10 September 1992
Azerbaijan 2 October 1992

At the end of 1992, there were thus 182 States members and two associate
members of WHO.

The amendments to articles 24 and 25 of the Constitution,**? adopted in
1986 by the Thirty-ninth World Health Asscmbly to incrcase membership of the
Executive Board from 31 to 32, had been accepted by 90 member States as at
31 December 1992; acceptances by two thirds of the member States is required
for the amendments to enter into force.

(b) Health legislation

The period was charactcrized by particularly intensive legislative activity
at the national level in the health and environmental sectors, owing partly to
major health reforms in progress in, for example, the countries of Central and
Eastern Europe. Cooperation between WHO and various bodies in the Russian
Federation concerncd with health legislation was particularly intensive. In an
innovative approach, WHO/PAHO initiated direct cooperation in the field of
health legislation with the legislative assemblies of various countrics in the re-
gion of the Americas; to facilitate this process, WHO/PAHO has developed
model legislation in a number of priority areas and prepared comparative leg-
islative analyses.

The cornerstone of WHO's activities at the global level in the field of in-
formation transfer remains the quarterly International Digest of Health Legis-
lation. This journal, widely used by health policy-makers and public health work-
ers at all levels, serves as the basis for intensive clearing-house activities
designed to ensure that member States have access to the information they re-
quire in a user-friendly form. Indeed, the number of requests for information on
legislative matters was at a higher level than in previous years. Increasingly, the
materials published in the Digest, and the other extensive documentation avail-
able to WHO, is being made available to member States in other forms, such as
computerized databases. Thus, such databases have now been established in such
priority subjects as HIV/AIDS legislation, “tobacco or health” legislation and
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organ transplantation legislation. In the region of the Americas, the LEYES data-
base, containing an Index to Latin American and Caribbean health legislation,
continues to be produced by PAHO and is now available in compact-disc form
(LILACS-CD-ROM). A computerized listing of health legislation enacted or is-
sued in Europe during the period 1990-1991 was issucd in 1992 by the Re-
gional Office for Europe.

Technical support to countries in the ficid of health legislation took diverse
forms in the different regions. Thus, WHO provided support to India in a project
to review existing public hcalth laws, and suggestions were made for a com-
prehensive and unified approach to health legislation, for enforcement on a na-
tional basis. A number of workshops were organized, with WHO input, in dif-
ferent parts of the country, with a view to identifying the various aspects of
health to be incorporated into existing legislation. Support was given to Thai-
land in reviewing draft legislation on AIDS. The Regional Office for Africa re-
ceived an unprecedented number of requests for cooperation in the develop-
ment of health legislation. Furthermore, that office undertook an evaluation
designed to measure the impact of health legislation at the national, district, and
community levels. The Regional Office for the Eastern Mediterranean is work-
ing closely with member States in that rcgion to develop an appropriate health
legislation framework, based on precise legal standards; such a framework is
perceived to be an essential prerequisite for the cffective and efficient utiliza-
tion of health resources.

WHO continued to actively monitor and report on all significant interna-
tional, national, and subnational legal instruments dcaling with HIV/AIDS and
was closcly involved in a number of conferences and meetings at which the le-
gal, human rights and ethical aspects of AIDS were on the agenda. It also con-
tinued to monitor laws, codes and other mcasures for the implementation of the
International Code of Marketing of Breast-milk Substitutes. A number of work-
shops were convened to discuss some of the legal and policy issues involved in
the implementation of the Code at the national level, and direct assistance was
given to a number of countries in the development of implementing legislation.

WHO was actively involved in the preparations for the World Conference
on Human Rights, to be held in Vicnna from 14 to 25 June 1993. It was also
involved in the preparation of a series of position papers for the Conference,
and also commissioned a major report entitled Human Rights in Relation to
Women’s Health. As far as possible, WHO has been represented at meetings by
the United Nations on human rights issues, and there has been close coopera-
tion with the United Nations Centre for Human Rights. Similarly, close work-
ing relations have been maintained with other agencies and bodies, inside and
outside the United Nations system, with an interest in legislative matters.

The WHO Regional Office for the Americas, operating through the Pan
American Sanitary Bureau,®* also hosted and was actively involved in several
workshops and conferences dealing with different aspects of biocthics. These
included the Workshop on the Ethical and Legal Aspccts of AIDS in the An-
dean Region, 10-12 March 1992, the Ibcroamerican Intensive Course on Bio-
ethics at the Kennedy Institute of Ethics, 24-30 May 1992, and the Third Inter-
national Conference on Health Law and Ethics, held at Toronto, 1992.

264



5. WORLD BANK

(a) IBRD, IFC AND IDA: membership

During 1992, the following 16 countrics became members of the Intcrna-
tional Bank for Reconstruction and Development: Armenia, Azerbaijan, Be-
larus, Estonia, Georgia, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Marshall Is-
lands, Moldova, Russian Federation, Switzerland, Turkmenistan, Ukraine and
Uzbekistan. During the same period, Belarus, the Comoros, Equatorial Guinea,
the Lao People’s Democratic Republic, the Marshall Islands and Switzerland
became members of the International Finance Corporation, and Kazakhstan, Kyr-
gyzstan, Latvia, Portugal, the Russian Fedceration, Switzerland and Uzbckistan
became members of the International Development Association. On 31 Decem-
ber 1992, membership in IBRD, IFC and 1DA stood at 172, 149 and 147, re-
spectively.

(b) Legal framework for the treatment of foreign investment

In April 1991, the Development Committee, which is a Joint Ministerial
Committee of the Boards of Governors of the Intcrnational Monetary Fund and
the World Bank, requested the Multilateral Investment Guarantee Agency
(MIGA) to prepare a “legal framework” to promote foreign direct investment.
Realizing that this was a matter of interest to all World Bank Group institutions,
the President of these institutions assigned the project to a small working group
consisting of their General Counsel.

The approach followed by the task force was described in a progress re-
port submitted to the April 1992 mecting of the Development Committee and
published in volume I of the Legal Framework for the Treatment of Foreign In-
vestment. The report explained that the World Bank Group could not issue bind-
ing rulcs to govern the conduct of member States in this or other fields. A draft
convention could of course have been prepared and opencd for signature by in-
terested countries. The working group however found it more advisablc at the
current stage to prepare a set of guidelines embodying commendable approaches
which would not be legally binding as such but which could greatly influence
the development of international law in this area in view of their preparation by
organizations of universal membership after broad consultations and their even-
tual issuance by no less an authority than the Development Committee.

First drafts of the guidelines and of their accompanying explanatory report
were circulated to the Executive Directors of the World Bank, IFC and MIGA
in May 1992. Extensive consultations followed with the Exccutive Directors, as
well as with other representatives of interested member countries, intergovern-
mental organizations, business groups and international legal associations. In the
consultations, it became clear that certain clarificaticns and modifications were
necessary or desirable. These were incorporated into the text but did not fun-
damentally change its basic balance.

The resulting guidelines cover each of the four main arcas usually dealt
with in investment treatics, namely the admission, treatment, and expropriation
of foreign investments and the settlement of disputes between Governments and
forcign investors. Although they are based on gencral trends distilled from de-
tailed surveys of existing legal instruments (published in volume I of the Legal
Framework for the Treatment of Foreign Investment), the guidelines are formu-
lated in such a manner as also to incorporate policies that the World Bank Group
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institutions have been advocating in recent ycars. This approach, aimed at pro-
gressively developing rather than merely codifying applicable rules in the field,
has made possible the formulation of progressive standards which are open, fair
and consistcnt both with emerging rules of customary international law and with
commendable practices identificd by the World Bank Group.

The guidelines and accompanying report were submitted to the Develop-
ment Committee for consideration at its Scptember 1992 meeting. The Com-
mittee reviewed the guidelines with interest and catled them to the attention of
member countries. In so doing, the Committee noted, in the words of the com-
muniqué of its meeting, that the guidelines should “scrve as an important step
in the progressive development of international practice in this arca.”

(¢) Multilateral Investment Guarantee Agency (MIGA)

Signatories and members

The Convention Establishing the Multilateral Investment Guarantce Agency
(thc “Convention™) was opened for signature to member countries of the World
Bank and Switzerland in October 1985. As of 31 December 1992, the Conven-
tion has becn signed by 137 countries. During 1992, requirements for member-
ship were completed by the following: Argentina, Azerbaijan, Belarus, Bcel-
gium, Belize, Bulgaria, Estonia, Georgia, Gambia, Honduras, Israel, Mali,
Mauritania, Morocco, Nicaragua, Paraguay, Romania, Russian Federation, Sey-
chelles, Trinidad and Tobago, Uganda, United Republic of Tanzania and Zim-
babwe.

By resolution No. 40 of the MIGA Council of Governors, adopted on 24
Scptember 1992, schedule A to the Convention was amended by reclassifying
Greece from a Category Two to a Category Onc country. Greece became the
second country to be reclassified (Spain was reclassificd as a Category One coun-
try in 1988).

Guarantee operations

MIGA guarantees or insures foreign investments in developing countries
against the following non-commercial risks: expropriation, inconvertibility or
impossibility of transfer of local currency, war and civil disturbance, and breach
of contract. As of 31 December 1992, the Agency had insured or reinsured 45
projects that facilitated almost US$ 3 billion in total investments. MIGA’s ag-
gregate contingent liability for these investmcents is approximately $600 mil-
lion. During 1992, investors holding MIGA guarantces came from: Canada, Den-
mark, France, Germany, Japan, Luxembourg, Netherlands, Norway, Saudi
Arabia, United Kingdom and United States. In the same year, host countries of
covered investments were: Argentina, Bangladesh, Chile, China, Czech and Slo-
vak Federal Republic, El Salvador, Ghana, Guyana, Indonesia, Jamaica, Mada-
gascar, Pakistan, Poland, Turkey, Uganda and United Republic of Tanzania.

Host country investment agreements between MIGA and its member States

In accordance with the directives of article 23(b)(ii) of the Convention, the
Agency concludes bilateral investment agreements with developing membcr
countries to ensure that MIGA is afforded treatment no less favourable than that
accorded by the member country concerned to any State or other public entity
in an investment protection treaty or any other agreement relating to foreign in-
vestment with respect to the rights to which MIGA may succeed as subrogee of
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a compensated guarantee holder. As of 31 December 1992, MIGA had con-
cluded a total of 28 such agreements; in 1992, the Agency concluded agree-
mcnts with the following 15 countrics: Albania, Azerbaijan, Bulgaria, Czech and
Slovak Federal Republic, El Salvador, Estonia, Indonesia, Isracl, Jamaica, Ni-
geria, Romania, Sri Lanka, Uganda and Zambia.

In accordance with the dircctives of articlc 18(c) of the Convention, the
Agency also negotiates agreements on the usc of focal currency. These agree-
ments cnable MIGA to dispose freely of local currency acquired by it as a re-
sult of subrogation arising from a claim paid by the Agency. As of 31 Deccm-
ber 1992, MIGA had concluded a total of 34 such agreements; and in 1992, the
Agency concluded agrecments with the following 16 countries: Albania, Ar-
gentina, Azerbaijan, Bulgaria, Czech and Slovak Federal Republic, El Salvador,
Estonia, Indonesia, Isracl, Jamaica, Nigeria, Romania, Sri Lanka, Uganda and
Zambia.

Atticle 15 of the Convention requires that before issuing a guarantee MIGA
must obtain the approval of the host member country in which the investment
is contcmplated. In order to expedite the process, MIGA ncgotiates arrange-
ments with host country Governments that provide a degrce of automaticity in
the approval procedure. As of 31 December 1992, MIGA had concluded a total
of 38 such agrcements; and in 1992, the Agency concluded agrcements with the
following 19 countrics: Albania, Azerbaijan, Bahamas, Bulgaria, Czech and Slo-
vak Federal Republic, El Salvador, Estonia, Israel, Jamaica, Kazakhstan, Kyr-
gyz:‘}tan, Lithuania, Morocco, Nigeria, Pcru, Romania, Sri Lanka and Zam-
bia.

{d) International Centre for Settlement of Investment Disputes

Signatures and ratifications

During 1992, the Convention on the Settlement of [nvestment Disputes be-
tween States and Nationals of Other Statcs (the ICSID Convention)*® was
signed by 12 countries: Armenia, Azerbaijan, Belarus, Estonia, Georgia, Kazakh-
stan, Lithuania, Moldova, Russia, Turkmenistan, United Republic of Tanzania
and Uruguay. Eight of them — Armenia, Azerbaijan, Belarus, Estonia, Georgia,
Lithuania, Turkmenistan and United Republic of Tanzania — also ratificd the
ICSID Convention in the couse of the year. With these ncw signatures and rati-
fications, the number of signatory States and Contracting States reached 121 and
105 respectively.

Disputes before the Centre

During 1992, arbitration proceedings werc instituted in two new cases,
Vacuum Salt Products Ltd. v. Government of the Republic of Ghana (case ARB/
92/1) and Scimitar Exploration Limited v. Bangladesh and Bangladesh Oil, Gas
and Mineral Corporation (case ARB/92/2).

In May 1992, an Award was rendered in SPP (ME) v. Arab Republic of
Egypt (casc ARB/84/3). In June 1992, an ad hoc Committee was constituted un-
der article 52 of the ICSID Convention to consider an application for annul-
ment of that Award.

In December 1992, a Decision was rendered by the ad hoc Committee in
Amco Asia Corporation et al. v. Republic of Indonesia (case ARB/87/3). The
Decision rejected the parties’ application for annulment of the Award of 5 June
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1990 and annulled the 17 October 1990 Decision on Supplemental Decisions
and Rectification of the Award.

As of 31 December 1992, two other cases were pending before the Cen-
tre: Société d’Etudes de Travaux et de Gestion S.A. - SETIMEG v. Republic of
Gabon (case ARB/87/1) and Manufacturers Hanover Trust Company v. Arab
Republic of Egypt and the General Authority for Investment and the Free Zones
(casc ARB/89/1).

Consents to ICSID arbitration in investment treaties

Bilatcral investment trcatics frequently contain provisions sctting forth the
consent of cach State party to the treaty to submit to arbitration under the
ICSID convention or the ICSID Additional Facility Rules®*® disputes with in-
vestors from the other State party to the treaty. In the course of 1992, the num-
ber of bilateral investment treatics with such provisions surpassed 150. Also dur-
ing 1992, there was concluded the first multilateral treaty with provisions of this
type, the North American Free Trade Agreement (NAFTA), signed by Canada,
Mexico and the United Statcs of America in Deccmber 1992, The provisions of
its Investment chapter, on the “Scttlcment of disputes between party and an in-
vestor of another party,” provide for the resolution of such disputes by arbitra-
tion undcr the ICSID Convention or under the ICSID Additional Facility Rules
or under the UNCITRAL Arbitration Rules,*” with the Sccretary-General of
ICSID acting as the appointing authority of arbitrators.

6. INTERNATIONAL MONETARY FUND

MEMBERSHIP ISSUES
(i) Succession to membership

On 14 December 1992, the Fund determined that the former Socialist Fed-
eral Republic of Yugoslavia had ceased to exist, and therefore ceased to be a
member of the Fund. At the same time, the Fund decided that the Republic of
Bosnia and Herzegovina, the Republic of Croatia, the former Yugoslav Repub-
lic of Maccedonia, the Republic of Slovenia and the Federal Republic of Yugo-
slavia (Serbia and Montenegro) werc the successors to the assets and liabilitics
of the former Socialist Federal Republic of Yugoslavia in the Fund and, subject
to specified conditions, might succeed to its membership in the Fund. The Re-
public of Croatia, the former Yugoslav Republic of Macedonia and thc Repub-
lic of Slovenia succeeded to Fund membership with effect from 14 December
1992 with a quota of SDR 180.1 million, SDR 33.5 million and SDR 99 mil-
lion, respectively.

The Fund also considered in December 1992 the status of the Czech and
Slovak Federal Republic in the Fund and determined that it would cease to ex-
ist, and therefore would cease to be a member of the Fund, as of 1 January 1993.
At the same time, the Fund decided that the Czech Republic and the Slovak
Republic shall be the successors to the assets and liabilitics of the Czech and
Slovak Federal Republic in the Fund and may, subject to specified conditions,
succeed to its membership in the Fund with a quota of SDR 589.6 million and
SDR 257.4 million, respectively. The Czech Republic and the Slovak Republic
succeeded to Fund membership with effect from 1 January 1993.
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(ii) Accession to membership

During the course of 1992, the following countries acceded to membership
in the Fund, with the following quotas:***

Moember Date Quirta
Lithuania 29 April 1992 SDR 69 million
Georgia 5 May 1992 SDR 74 million
Kyrgyastan 8 May 1992 SDR 43 million
Latvia ... . 19 May 1992 SDR 61 mitlion
Marshall Islands............... 21 May 1992 SDR 1. 5 million
Estonia 26 May 1992 SDR 31 million
ATTCMIBeccesiecseneiarisnsnsesnis 28 May 1992 SDR 45 million
Switzerland ......ooeeceenncnnn 29 May 1992 SDR 1,700 million
Russian Federation .. 1 June 1992 SDR 2,876 million
Belarus ...... 10 July 1992 SDR 187 million
Kazakhstan v 15 July 1992 SDR 165 million
Republic of Moldova....... 12 August 1992 SDR 60 million
UKrtine......uuecvniiecnnnnenns 3 September 1992 SDR 665 million
AzetDAGan ..c.ecreecrcnerinnnee 18 September 1992 SDR 78 million
Uzbekistan.......ccirescuenee 21 Scptember 1992 SDR 133 million

22 September 1992 SDR 32 million
23 September 1992 SDR 6.5 million

Turkmenistan
San Marino ...

Total Fund membership as of 31 December 1992 stood at 177 members.

REPRESENTATION OF MEMBER COUNTRIES

At the 1992 annual meetings, the Chairman of the Board of Governors, fol-
lowing the recommendations of the Joint Procedures Committee, took a scries
of decisions concerning the represcntation of Haiti, Somalia and Yugoslavia in
the Fund. With respect to Haiti, the Chairman decided to accept the credentials
of the delegation appointed by the government-in-exile of President Jcan-
Bertrand Aristide, thus denying the credentials of the delegation appointed by
the government in Port-au-Prince that was in effective control of the territory
and administration of the member. In the case of Somalia, the Chairman de-
cided to leave the seat of Somalia unfilled. Finally, for Yugoslavia, the Chair-
man denied the credentials of the delegation from the Federal Republic of Yu-
goslavia (Serbia and Montenegro), and the seat of Yugoslavia was left unfilled
for the annual meetings.

In the light of those decisions, the Executive Board on 30 October 1992
endorsed a series of proposals concerning the Fund’s relations with the above
three members. With respect to Haiti, the Board decided that the Governor ap-
pointed by the Government of President Aristide would continue to be accepted
as Governor of the Fund and that that Government would be asked to perform,
on behalf of Haiti, all obligations of membership. With respect to Somalia and
Yugoslavia, the Board found that there were at that time no Governors for these
members but that the designation of their respective fiscal agents and deposi-
tories would remain effective. The Fund would therefore continue to deal with
those fiscal agents and depositories.

269



THIRD AMENDMENT OF THE FUND’S ARTICLES OF AGREEMENT

The third amendment of the Articles of Agreement of the Fund*®” entered

into force on 11 November 1992, the date on which the Fund certified to its
members that it had been accepted by three fifths of the Fund’s members hav-
ing 85 per cent of the total voting power. This amendment empowers the Fund
to suspend the voting and certain rclated rights of a member that persists in its
failurc to fulfil any of its obligations under the Articles other than obligations
with respeet to SDRs. Suspension may be imposed by a decision of the Execu-
tive Board with a 70 per cent majority of the total voting power.

NINTH GENERAL REVIEW OF QUOTAS

An increase in the total of the quotas of Fund members was authorized by
the Board of Governors in 1990 and proposcd to those countries that were Fund
members on 30 May 1990. The resolution of the Board of Governors provides
that no increase in quotas shall become effective before members having not
less than 85 per cent of the total of quotas on 30 May 1990 have consented to
the increcases in their quotas during the period ending 30 December 1991, or af-
ter 30 December 1991, members having not less than 70 per cent of the total of
quotas on 30 May 1990 have conscnted to the increases in their quotas. The
resolution of the Board of Governors also specifies that no quota increase shall
come into effect before the effective date of the third amendment of the Fund’s
Atrticles. On 11 November 1992, the Executive Board determined that the above
requircments had been fulfilled. The total level of Fund quotas was SDR
141.992.3 million as of 18 December 1992.

Under the resolution adopted effective 28 June 1990, each member must
consent to its increase in quota by 31 December 1991 and pay to the Fund the
increase in its quota within 30 days after its consent or the date on which the
requirements set forth in the above paragraph were satisfied, whichever was later,
provided that the Executive Board was given the authority to extend both the
consent and payment periods as it might determine. Following three previous
extensions to 30 June, 30 September and 30 November 1992, respectively, the
Executive Board extended, on 30 November 1992, the period of consent to the
increascs in quotas from that date to 31 May 1993. It also extended the original
30-day payment period by 45 days.

TERMINATION OF ENLARGED ACCESS POLICY AND ESTABLISHMENT
OF NEW ACCESS LIMITS

The quota increases under the Ninth General Review enable the Fund to
make its resources available to its members without the need for borrowing. Ac-
cordingly, the enlarged access policy under which the Fund had since 1981 bor-
rowed from official sources to supplement its own resources and to finance mem-
bers’ purchases, was terminated with the effectiveness of the quota increases
under the Ninth General Revicw. Access limits in relation to the new quotas
were established and became effective when the quota increases under the Ninth
General Review became effective on 11 November 1992. Under the new limits,
members may have an access to the Fund’s general resources under the credit
tranches and the extended fund facility up to an annual limit of 68 per cent of
quota and a cumulative limit of 300 per cent of quota, net of scheduled repur-
chases.
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MEMBERS WITH OVERDUE FINANCIAL OBLIGATIONS — LEVYING OF SPECIAL
CHARGES DISCONTINUED

In order to assist members in protracted arrears to the Fund, the Board has
in recent years modificd the system of special charges on overdue financial ob-
ligations to the Fund. At its review of the system of special charges in April
1992, the Executive Board concluded that, in the cases of members in pro-
tracted arrears, the application of special charges could have the effect of com-
pounding the scverity of the arrcars problem and complicating the cfforts by all
partics to arrive at a solution. The Board thercfore decided to discontinue levy-
ing special charges in the General Resources Account on all members with over-
due obligations outstanding for six months or more with effect from 1 May 1992,

DEBT AND DEBT-SERVICE REDUCTION OPERATIONS — AMENDMENT

In June 1992, thc Fund amended the original dccision on Fund support for
debt and debt-service reductions operations, adopted on 19 December 1989, in
order to allow the use of additional resources for collateralization of principal
in reduccd intcrest par bond exchanges. Previously, Fund resources were not
available for this purpose. Under the decision, as amended in Junc 1992, sct-
aside resources are 10 be used in support opcrations involving principal reduc-
tion, whilc additional resources are to be used for intercst support for debt and
debt-service reduction operations or for collateralization of principal in reduced
intcrest par bond cxchanges.

ENHANCED STRUCTURAL ADJUSTMENT FACILITY (ESAF) — AMENDMENTS

In April 1992, the Fund expanded eligibility to use the ESAF Trust to 11
more members: Albania, Angola, Céte d’Ivoire, Dominican Republic, Egypt,
Honduras, Mongolia, Nicaragua, Nigcria, Philippincs and Zimbabwe. All these
countrics share characteristics, such as low per capita incomes, high debt bur-
dens and protracted balance of payments difficulties, with those members al-
ready eligible to borrow under ESAF. Access under ESAF for newly eligible
members is expected to be lower than access for the other eligible members be-
cause the ncwly eligible members have agreed to rely exclusively on ESAF Trust
Resources. By contrast, the other eligible members continue to have access to
SAF resources to fund their ESAF arrangements.

In July 1992, the Fund extended the commitment period for ESAF Trust
loans to the end of November 1993,

RATE OF CHARGE ON THE USE OF FUND RESOURCES — UNIFICATION

In December 1992, the Executive Board concluded that the distinction be-
tween the use of ordinary and borrowed resources was no longer relevant for
purposes of sctting the rate of charge, and decided to simplity the Fund’s sched-
ule of charges by adopting effective 1 May 1993 a single unified rate of charge
that would apply to all outstanding uses of Fund resources.

GENERAL ARRANGEMENTS TO BORROW

Established in 1962, the Genceral Arrangements to Borrow (GAB) permit
the Fund to borrow, in certain circumstances, from 11 industrial countries (in-
cluding Switzerland, which was not a member of the Fund in 1962). In Octo-
ber 1992, the Exccutive Board renewed the GAB for a period of five years from
26 December 1993 and approved an amendment to the GAB to reflect Switzer-
land’s membership in the Fund. The amendment of the GAB entered into effect

27



on 22 December 1992, following concurrence by all participants in the GAB.
The borrowing agreement between Saudi Arabia and the Fund in association with
thc GAB was also renewed in December 1992 for a period of five years from
26 December 1993.

MODIFICATION OF ARTICLE [V CONSULTATION CYCLES

Consultations with members of the Fund arc provided for by Article 1V of
the Fund’s Articles of Agreement. Through them, the Fund fulfils its obligations
to excrcise surveillance over the exchange rate policies of its members.

In principle, consultations are held annually. However, as described in the
rclevant section of the 1991 United Nations Juridical Yearbook, the schedule of
Atticle 1V consultations for certain categorics of members was changed tempo-
rarily in November 1991. Certain members were shifted from the annual con-
sultation cycle to the bicyclic procedure, while most members formerly on the
bicyclic proccdure were shifted to a cycle in which consultations take place ev-
ery 24 months. Normal consultation cycles were restored in November 1992
when the Board reviewed and terminated the above temporary schedule of con-
sultation cycles.

STATUS UNDER ARTICLE VIII OR ARTICLE XIV

Under article XIV of the Fund’s Articles of Agrcement, a member may
choose, when joining the Fund, to avail itscif of transitional arrangements,
thereby maintaining and adapting existing restrictions on the making of pay-
ments and transfers for current intcrnational transactions. Mcmbers of the Fund
accepting the obligations of Article V111 undertake to refrain from imposing re-
strictions on the making of payments and transfers for current intcrnational trans-
actions or engaging in multiplc currcncy practices without the Fund’s approval.
During 1992, four members, namely, Grecce, the Marshall Islands, Switzerland
and San Marino accepted the obligations of Article VIII, Sections 2, 3 and 4,
raising to 74 the number of members that have accepted these obligations (as
of 31 December 1992). The other countries that have joined the Fund in 1992
are availing themselves of the transitional arrangements of Article XIV.

JOINT VIENNA INSTITUTE

In September 1992, the Joint Vienna Institute (JVI), a cooperative venture
of the Fund and other international organizations to train officials and private
sector managers from former centrally planned economies, commenced opera-
tions under interim legal arrangements.

7. INTERNATIONAL MARITIME ORGANIZATION

(a) Membership of the Organization

The following countries became members of the International Maritime
Organization: Estonia (31 January 1992) and Croatia (8 July 1992). Through
the dissolution of Czechoslovakia the membership of the Organization was re-
duced by one State. As at 31 December 1992, the number of members of IMO
was therefore 136. There are also two associate members.
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(b) Liability for damage caused by hazardous and noxious
substances

During 1992, the Legal Commiticc continued its consideration of a draft
international convention on liability and compensation for damage in conncc-
tion with the carriage of hazardous and noxious goods by sca (HNS conven-
tion), as a priority subject. The Working Group of Technical Experts continued
to meet during the scssions of the Legal Committece and to provide advice to
the Committce on technical matters.

The Committee based its consideration of the subject on previous assump-
tions that the system should provide for strict liability of the shipowner, supple-
mented by a sccond ticr financed by cargo interests, and that the shipowner’s
liability should be covered by compuisory insurance. Another assumption which
was maintaincd was that the convention should apply also to packaged goods.

One major question which occupied much of the discussion was to what
extent goods carried in packaged form should contribute to the sccond ticr. A
working hypothesis was that only what was rcferred to as “bulk plus” should
give risc to such contributions, i.c. goods carricd in bulk plus large quantities
of goods carricd in containers or under similar transport arrangements. In par-
ticular the Working Group of Technical Experts concentrated on this delimita-
tion of contributing cargo.

The Working Group further studicd whether the hazardous nature of the
goods and other characteristics should be taken into account for determining the
extent to which a certain substance would be required to contribute to the sec-
ond ticr. Another question which reccived particular attention was whether the
convention should cover damage causcd by bunker fuel oils. Tentatively the
Committee decided that this should not be the casc.

The Committee also addressed the issue of whether to make distinctions
between certain categories of substances (goods). These discussions were ini-
tiated by a number of contributions which drew attention to the carriage of lig-
uefied natural gas (LNG) and argued in favour of making particular arrange-
ments in respect of such carriage. As stated in several submissions, it would aiso
be justified to introduce a separate system for collecting contributions from oil.
These issues were discussed in detail at the sixty-eighth session of the Com-
mittee.

The time which has in the past been devoted to the preparation of an HNS
convention illustrates that this is an extremely complex and complicated issue.
Work on the convention would therefore continue on a priority basis also in
1993.

(c) Follow-up work in connection with the Basel Convention

The Legal Committee noted that the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal*™ had en-
tered into force on S May 1992 and that the first meeting of the Conference of
the Parties to the Convention to be held in November 1992 would consider, in
addition to the elements of the protocol on liability and compensation, a pro-
posal of the Executive Director of UNEP to establish a compensation fund to
serve as a second or third tier. The Executive Director would also submit a draft
proposal for the establishment of an emergency fund.
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The IMO Secretariat was requested to continue to cooperate with the Scc-
retariat of the Basel Convention with a view to avoiding any overlapping be-
tween the HNS convention and the regimes proposcd by the Executive Direc-
tor.

(d) Consideration of draft protocols with amendments to the Intergov-
ernmental Qil Pollution Liability and Compensation System based
on the 1969 Civil Liability Convention and the 1971 Fund Con-
vention and related issues

The Legal Committee considered and approved the text of the draft pro-
tocols with amendments to the 1969 Civil Liability Convention*”' and the 1971
Fund Convention**? for submission to the diplomatic confcrence to be con-
vened from 23 to 27 November 1992,

The Committee also approved the texts of two draft conference resolutions
and decided to transmit them to the diplomatic conference for further consid-
eration.

Finally, the Committee approved the submission to the diplomatic confer-
ence of draft provisions on a system of sctting a cap on contributions payable
by oil receivers in any given State for a transitional period.

(e) Consideration of the application of the 1969 Civil Liability
Convention in cases of bareboat charter

The Legal Committee considercd the interpretation to be given to article
VII (2) of the 1969 Civil Liability Convention in cases of bareboat chartcred
ships temporarily registered in the register of the barcboat charterers. The Com-
mittce requested the Secretary-General to invite the Comité Maritime Interna-
tional to undertake a study of the actual practice in the implementation of ar-
ticle VII (2) in States which allowed bareboat charter registration. The Committee
decided to consider the matter further in the light of the information and con-
clusions of the study.

(/) Technical cooperation subprogramme for maritime legislation

In line with the recommendations of an Advisory Meeting on Technical Co-
operation convened by the Secretary-General, the Legal Committee considered
questions related to the establishment of a technical cooperation subprogramme
in the field of maritime legislation.

As a result of these delibcrations, the Committee adopted a technical co-
operation subprogramme for maritime legislation. At the same time the Com-
mittee recognized that the subprogramme was an ongoing issue and that the pro-
gramme would have to be updated continuously and for this purpose encouraged
further feedback from developing countries.

(g) Wreck removal and related issues

The Legal Committee noted information provided by the Secretariat on the
issue of disused or abandoned offshore installations and structures in the con-
tinental shelf and in the exclusive economic zone which presented a danger to
navigation. It also noted a draft Assembly resolution on IMO guidelines on the
safety of towed ships and other floating objects including installations, struc-
tures and platforms at sea.
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The Committee decided that the inclusion of the subject “wreck removal
and related issues” in the work programme for 1993 would be considered later
in more detail on the basis of an expected submission by a Member State.

(h) Legal issues regarding mandatory ship reporting systems and
vessel traffic services (VTS)

At the request of the Maritime Safety Committce, the Legal Committce ad-
dressed various legal issues regarding the introduction of mandatory ship re-
porting and vessel traffic services (VTS). Several provisions of the 1982 United
Nations Convention on the Law of the Sca and IMO treaty and non-treaty in-
struments were analyzed in this regard. Discussions in the Committee showed
that there was no consensus as to whether an existing treaty instrument could
provide the necessary legal basis for the establishment of mandatory VTS. The
Committee decided to continue a detailed consideration of the legal aspects in-
volved in mandatory ship reporting at its ncxt session. At the same time, the
Maritime Safcty Committce was encouraged to continue its consideration of the
technical aspects involved, while the lcgal aspects were analysed by the Legal
Committce. The Committee was assisted in its deliberations by a representative
of the Division for Occan Affairs and the Law of the Sea of the United Nations.

(i) Changes in the status of IMO conventions

(1) Protocol of 1992 to amend the International Convention on Civil Liability
for Qil Pollution Damage, 1969, and Protocol of 1992 to amend the In-
ternational Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1971
On 27 November 1992, a one-week international conference convened by

IMO adopted the Protocol of 1992 to amend the International Convention on

Civil Liability for Oil Pollution Damage, 1969, and the Protocol of 1992 to

amend the International Convention on the Establishment of an International

Fund for Compensation for Qil Pollution Damage, 1971 (Fund Convention).

The instruments were opened for signature at IMO headquarters on 15 Janu-
ary 1993 and will remain open until 14 January 1994, Fifty-five States and one
associate member of IMO participated in the Conference. The Conference was
also attended by observers from two intergovernmental and 10 non-governmental
organizations in official relationship with IMO.

The new Protocols incorporate the substantive provisions of two Protocols
which were adopted in 1984 but contain different entry into force provisions.
The 1992 Protoco! to the 1969 Civil Liability Convention will enter into force
12 months after the date on which 10 States, including 4 States each with not
less than 1 million units of gross tanker tonnage, have become parties to it. The
required number of states each with not less than 1 million units gross tanker
tonnage has been reduced from six in the 1984 Protocol to four in the 1992 Pro-
tocol.

The 1992 Protocol to the 1971 Fund Convention will enter into force 12
months after the date on which eight States have become parties to it, provided
that the total quantity of contributing oil received by them during the preceding
calendar year is at least 450 million tons. The figure in the 1984 Protocols was
600 million tons. The newer Protocol introduces a system of “capping” of con-
tributions to the Fund. The capping puts a limit to the amount paid in respect of
contributing oil received in a single contracting State during a particular calen-
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dar year. The limit, 27.5 per cent, will be applied during the first tive ycars af-
ter entry into force or until the total quantity of contributing oil received by the
contracting Partics in a calendar ycar has rcached 750 million tons.

The Conference also adopted five resolutions, mainty on the capping sys-
tem and trcaty law issues.

(2) 1992 amendments to the International Convention for the
Safety of Life at Sca (SULAS) 1974,*" as amended®”?
(¢) The Maritime Safcty Committce at its sixtieth scssion (April 1992)
adopted by resolutions MSC.24(60) and MSC.26(60) amendments to chapters
11-2 and [I-1 of the Convention.

In accordance with the tacit amendment procedure provided for in article
VHI(b) (vii) (2) of the Convention, that the amcndments shall enter into force
on 1 October 1994 unless, prior to | April 1994, more than one third of the Con-
tracting Governments to the Convention, or Contracting Governmcnts the com-
bined merchant flects of which constitute not lcss than 50 per cent of the gross
tonnage of the world’s merchant flect, have natificd their objections to the
amendments.

(b) By rcsolution MSC.27(61), the Maritime Safety Committce at its
sixty-first session (December 1992) adopted further amendments to the Con-
vention with eatry into force provisions as under (i) above.

At the same session, the Maritime Safety Committee also adopted by reso-
lution MSC.28(61) amendments to the International Code for the Construction
and Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Codc)
and by resolution MSC.30(61) amendments to the International Code for the
Construction and Equipment of Ships Carrying Liquefied Gases in Bulk (IGC
Code).

The Committee determined in accordance with the tacit amendment pro-
cedure referred to above that the amendments shall enter into force on 1 July
1994 unless provided that the amendments arc decmed to have been accepted
on 1 January 1994,

(3) 1992 amendments to the International Convention for the Prevention of

Pollution from ships, 1973,*”° as modified by the Protocol of 1978 relat-

ing thereto®™® (MARPOL 73/78)

(a) The Marine Environment Protection Commiittce at its thirty-second
session (March 1992) adopted by resolution MEPC.51(32), amendments to an-
nex 1 to the Protocol of 1978 relating to the International Convention for the
Prevention of Pollution from Ships, 1973 (discharge criteria of annex [ of MAR-
POL 73/78).

At the same session, the Marine Environment Protection Committee adopted
by resolution MEPC.53(32) other amendments to annex  of the Protocol of 1978
relating to the International Convention for the Prevention of Marinc Pollution
from Ships, 1973 (new regulations 13F and 13G on the design and construction
of oil tankers and related amendments to annex 1 of MARPOL 73/78).

The Committee determined, in accordance with article 16(2) (f) (iii) and
(g) (ii) of the 1973 Convention, that the amendments shall be deemed to have
been accepted on 6 January 1993 and will enter into force on 6 July 1993 un-
less prior to the former date one third or more of the Parties or the Parties the
combined merchant fleets of which constitute 50 per cent or more of the gross
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tonnage of the world’s merchant fleet, have communicated to the Organization
their objections to the amendments.

(b} The Marinc Environment Protection Committec at its thirty-third scs-
sion (October 1992) adopted by resolution MEPC.55(33) umendments to the In-
ternational Code for Communication and Equipment of Ships Carrying Dan-
gerous Chemicals in Bulk (IBC Code) and by resolution MEPC.56(33)
amendments to the Code for Construction and Equipment of Ships Carrying
Dangcrous Chemicals in Bulk (BCH Code).

At the same scssion, the Marine Environment Protection Committec also
adopted by resolution MEPC.57(33) amendments to annex 11 to MARPOL 73/78
(designation of thc Antarctic Arca as a special arca and lists of liquid sub-
stances in annex 1) and by resolution MEPC.58(33) amendments to anncx 111
to MARPOL 73/78 (rcvised annex II).

The dates for deemed acceptance and entry into force determined by the
Committec were, for the amendments adopted by resolutions MEPC.55(33),
MEPC.56/33 and 57(33), 1 January 1994 and | July 1994 respectively, and for
the amendments adopted by resolution MEPC.58(33) 30 August 1993 and 28
Fcbruary 1994 respectively.

(4) 1992 amendments to the Convention on Facilitation of International
Maritime Traffic, 1965%”

The Facilitation Committce at its twenty-first session (May 1992) adopted
by resolution FAL.3(21) a number of amcndments to the annex to the Conven-
tion on Facilitation of Intcrnational Maritimec Traffic, 1965.

The Committee determined, in accordance with article VII(2)(b) of the Con-
vention, that the amendments shall enter into force on 1 Scptember 1993 un-
Icss, prior to 1 June 1993, at lcast one third of the contracting Governments to
the Convention have notificd the Secretary-Gencral in writing that they do not
accept the amcndments.

(5) Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, 19887

The conditions for the entry into force of this Convention were met on 2
December 1991 with the deposit of an instrument of approval by France. In ac-
cordance with article 18, the Convention entered into force on 1 March 1992,

(6) Protocol for the Suppression of Unlawful Acts against the Safety of
Fixed Platforms Located on the Continental Shelf, 1988*"

With the entry into force of the Convention referred to above, the condi-
tions for the entry into force of this Protocol were mct. In accordance with ar-
ticle 6, the Protocol entered into force on 1 March 1992,

(7) Annex H to the Protocol of 1978 relating to the International
Convention for the Prevention of Pollution from Ships, 1973, as amended*™®

The conditions for the entry into force of optional anncx Il to the Proto-
col of 1978 relating to the International Convention for the Prevention of Pol-
lution from Ships, 1973, as amended, werec met on 1 July 1991. The annex en-
tered into force on 1 July 1992 for States Partics to MARPOL 73/78 which have
accepted that annex, in accordance with article 15(2) of the Convention.
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(8) 1988 amendments (GMDSS) to the International Convention for the
Safety of Life at Sea (SOLAS), 1974,°™ as amended™'!

A Conference of Contracting Governments to the Convention, convened in
accordance with article VIII of the Convention and held at London in October/
November 1988, adopted amendments to the Convention concerning Radio-
communications for the Global Maritime Distress and Safety System. The con-
ditions for the entry into forcc of the amendments were met on 1 February 1990,
and the amendments entered into force on | February 1992, as determined by
the parties to thc Convention.

(9) 1989 amendments (April) to the International Convention for the Safety
of Life at Sea (SOLAS), 1974, as amended

The Maritime Safcty Committee at its fifty-seventh session (April 1989)
adopted by resolution MSC.13(57) amendments to chapters 11-1, 11-2, HL, IV, V
and VII of the Convention. The conditions for their entry into force were mct
on 31 July 1991 and thc amendments entered into force on 1 February 1992 in
accordance with the terms of the resolution.

(10) 1990 amendments to the International Convention for the Safety of
Life at Sea (SOLAS), 1974, as amended

The Maritime Safety Committee at its fifty-cighth session (May 1990)
adopted by resolution MSC.19(58) amendments to chapter I1-1 of the Conven-
tion. The conditions for their entry into force were met on 31 July 1991 and the
amendments cntered into force on 1 February 1992, in accordance with the terms
of the rcsolution.

(11) 1990 amendments to anncxes I and V to the International Convention for
the Prevention of Pollution from Ships, 1973, as amended by the Proto-
col of 1978 relating thereto (MARPOL 73/78)

These amendments were adopted by the Marine Environment Protection
Committee at its thirtieth session (November 1990) by resolution MEPC.42(30).
The conditions for their entry into force were met on 16 Scptember 1991 and
the amendments entered into force on 17 March 1992, in accordance with the
terms of the resolution.

(12) 1991 amendments to annexes I and Il to the International Convention
for Safe Containers, 1972, as amended (CSC 1972)%"

The Maritime Safety Committee at its fifty-ninth session (May 1991)
adopted by resolution MSC.20(59) amendments to anncxes 1 and Il to the Con-
vention. The conditions for their entry into force were met on | January 1992
and the amendments entered into force on 1 January 1993, in accordance with
the terms of the resolution.

8. WORLD INTELLECTUAL PROPERTY ORGANIZATION

The year 1992 was the twenty-fifth year after the establishment of the
WIPO Convention in 1967. To mark the occasion, a special publication was is-
sued, entitled The First Twenty-Five Years of the World Intellectual Property
Organization. 1t contains an essay by the Director General which gives an ex-
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haustive survey of the developments and accomplishments of the Organization
in the past 25 years.

(¢) The Convention establishing WIPO™™ and the treaties
administered by WIPO

On 31 December 1992, the membership of WIPO increased to 131 with
the accessions to, or declarations of continued application of, the Convention
Establishing the World Intellectual Property Organization by Albania, Croatia,
Lithuania and Slovenia.

In addition, in the course of 1992, the number of Statcs party to the trca-
ties administercd by WIPO increased with the adherences or declarations of con-
tinued application of the following countries to the following treaties.

(i) Croatia, The Gambia, Slovenia and Ukraine to the Paris Convention
on the Protection of Industrial Property,™ bringing the number of States par-
ties to 106;

(ii) China, Croatia, The Gambia, Paraguay, Slovenia and Zambia to the
Bern Convention for the Protection of Literary and Artistic Works,™ bringing
the number of States parties to 95;

(iii) Croatia, Slovenia and Ukraine to the Madrid Agreement Concerning
the International Registration of Marks,™' bringing the total number of the Statcs
parties to 32;

(iv) the Democratic People’s Republic of Korea and Romania to the
Hague Agreement concerning the International Deposit of Industrial Designs,*"”
bringing the number of States parties to 21;

(v) Croatia and Slovenia to the Nice Agreement concerning the Interna-
tional Classification of Goods and Services for the purposes of the Registration
of Marks,™" bringing the number of States parties to 35;

(vi) Croatia and Slovenia to the Locarno Agrecment Establishing an In-
ternational Classification for Industrial Designs,*” bringing the number of States
parties to 8;

(vii) Ireland, New Zealand, Niger, Portugal and Ukraine to the Patent Co-
operation Treaty CPCT,>'" bringing the number of States parties to the PCT
Union to 54;

(viii) Argentina and Australia to the International Convention for the Pro-
tection of Producers of Phonograms against Unauthorized Duplication of their
Phonograms,”'! bringing the number of States partics to 37;

(ix) Slovenia to the Convention relating to the Distribution of Programme-
Carrying Signals Transmitted by Sateilite,>'* bringing the number of States par-
ties to 15; .

(x) Argentina to the Treaty on the Intcrnational Registration of Audiovi-
sual Works,?'? bringing the number of States parties to six.

(b) Development cooperation activities in the legal field

For WIPO, the year 1992 was marked by a consistent level of demand for
assistance from the developing countries. WIPO’s training activities are meant
to provide or enhance professional skills and competence for the effective ad-
ministration and use of the intellectual property system. During the year, train-
ing was given to government officials and personnel from the technical, legal,

279



industrial and commercial sectors in the form of courses, study visits, work-
shops, scminars, training attachments abroad and on-the-job training by inter-
national experts.

A condition for ensuring optimum bencfits from a country’s use of the in-
tellectual property system is the existence of appropriate national legislation,
WIPO continued in 1992 to place emphasis on the advice and assistance that it
gives to developing countries in the improvement of their legislation. WIPQO pre-
pared draft laws and regulations which, depending upon the country concerned,
dealt with one or more aspects of intellectual property, or WIPO commented on
drafts prepared by the Governments of the countries themselves. During the pe-
riod under review, some 85 countries bencfited from such advice and assis-
tance.

(c) Setting of norms and standards

The objective of the work in this area is to make the projection and en-
forcement of intellectual property rights more effective throughout the world with
due regard to the social, cultural and economic goals of countrics. Significant
work was carricd out in sevceral fields of intellectual property in 1992.

The sccond session of the Committee of Experts on a Possible Protocol to
the Bern Convention examined the memorandum prepared by the Internationat
Burecau entitled “Questions concerning a possible Protocol to the Bern Conven-
tion”. Discussions dealt with, inter alia, general questions, the right of repro-
duction: storage of works in computer systems, reprographic reproduction by
librarics, archives and educational establishments, private reproduction for per-
sonal usc by devices, possible exclusion of the application of non-voluntary li-
cences for sound recording; the right of public display; right of rental and pub-
lic lending right; right of importation; right of broadcasting: direct broadcasting
by satcllite, possible exclusion of restriction of the applications ot non-voluntary
broadcasting licences; definition of the notion of “public” in respect of certain
qualificd acts and tcrms of protection.

The first session of the Committee of Experts on a WIPO Model Law on
the Protection of Producers of Sound Recordings considered a draft Model Law
preparcd by the Intcrnational Burcau. The participants stressed the importance
of reinforcing the rights of producers of sound recordings in the fight against
piracy. They examined the draft Model Law which deals with, inter alia, the

”

list of definitions covering such terms as “broadcasting”, “communications to
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the public”, “fixation”, “performers”, “public lending”, “public performance”,
“sound recording”, “producer of a sound recording”, “rental”, “reproduction”;
the rights protected, limitations on rights and duration of protection; the trans-
mission of ownership of rights and licences, collective administration of rights,
enforcement and final provisions. The Committee recommended that the Model
Law also cover the rights of performers; that rccommendation was approved in

September by the Asscmbly of the Bern Union.

The Assembly of the Bern Union decided on the continuation of the Com-
mittee of the Experts on a Possible Protocol to the Bern Convention and on the
creation of another Committce of Experts on a Possible Instrument on the Pro-
tection of the Rights of Performers and Producers of Phonograms. The former
Committee would discuss computer programs, databases, rental rights, non-
voluntary licences for the sound recording of musical works and for primary
broadcasting and satellite communication, distribution rights, including impor-
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tation rights, duration of the protection of photographic works, communication
to the public by satellite broadcasting, enforcement of rights, national treat-
ment; the latter Committec would discuss questions relating to the effective in-
ternational protection of the rights of performers and producers of phonograms.

The Committee of Experts on the Settiement of Intellectual Property Dis-
putes between States held its fourth session. Discussions were based on the draft
of a trcaty prepared by the International Burcau. The Committee of Experts ex-
amined the draft articles concerning the establishment of a union, abbreviated
expressions, sphere of application, consultations, good offices, conciliation and
mediation, panel procedure, reporting on the compliance with the recommenda-
tion of the pancl and arbitration. Notwithstanding the progress achicved during
the fourth session, the Committee considered that a fifth session was necessary.

The Committee of Experts on the Harmonization of Laws for the Protec-
tion of Marks hcld its third and fourth sessions. It considered the draft of a trcaty
provisionally entitled “Treaty on the Simplification of Administrative Proce-
dures concerning Marks”, which had been prepared by the International Burcau.
The draft included in particular provisions specifying the maximum conditions
that Contracting Partics can require that an application for registration fulfil, the
obligation of Contracting Partics to allow applications to rcfer to goods and/or
scrvices in several classes, the exclusion of the possibility of Contracting States
requiring that signaturcs and other means of self-identification be legalized or
authenticated, guarantceing to applicants the possibility of asking in onc and the
same request for the rccording of changes in names, addresscs, ownership, rep-
resentation or correction of mistakes concerning several registrations.

In response to the increasing resort to extrajudicial procedures, such as ar-
bitration and mediation, for the scttlement of intellectual property disputes be-
tween private parties, the International Burcau continued to study the possibil-
ity of providing scrvices with respect to such procedures. Two meetings of a
Working Group of Non-governmental Organizations on Arbitration and other
Extra-judicial Mechanisms for the Resolution of Intellectual Property Disputes
between Private Parties were held. The mectings considered the desirability of
the provision of scrvices by WIPO, as well as the types of services that could
be provided. Among the types of services that were discusscd were the estab-
lishment of mediation and arbitration procedures to be conducted under rules to
be drafted by the International Bureau, the provision of administrative services,
such as the appointment of mediators and arbitrators, at various stages in the
conduct of those procedures, and the provision of model contract clauses that
could be utilized by private parties wishing to make use of any of the proce-
dures administered by WIPO.

The Preparatory Working Group of the Committee of Experts of the Nice
Union held its twelfth session and approved a number of changes in the Inter-
national Classification of Goods and Services for the purposes of the Registra-
tion of Marks (Nice Classification), which will be forwarded to the Committee
of Experts of the Nice Union for adoption, and considered a proposal to rc-
structure certain classcs of the Nice Classification.

The Committee of Experts on the Development of the Hague Agreement
concerning the International Deposit of Industrial Designs held its second ses-
sion. Discussions were based on a draft Treaty on the international Registration
of Industrial Designs prepared by the International Bureau, which aimed at im-
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proving the current international registration system and at encouraging new
States to accede to the Agreement.

(d) Countries in transition to a market economy

Since the establishment of a special unit, in October 1991, in the Interna-
tional Burcau, WIPQ has given particular attcntion to the nceds of this group
of countrics. The International Burcau assisted them, on request, in the prepa-
ration of laws dealing with onc or more aspects of intcllectual property. Advice
was also given on the establishment of administrative structures to implement
those laws, while assistance and training were extended in relation to accession
to WIPO-administered treatics. Staff members of the International Bureau lcc-
turcd in special scminars and meetings to promote the awareness of the impor-
tance of intcllcctual property in those countries.

(¢) Collection of intellectual property laws and treaties

WIPO continued to keep up to date its collection of the texts of laws and
rcgulations of all countries and trcatics dealing with industrial property, copy-
tight and ncighbouring rights, both in their original languages and in English
and French translations. The texts concerning industrial property were pub-
lished in “Industrial property Laws and Treaties” (Lois et traités de propriété
industriclle) and in the monthly periodical Industrial Property/La Propriété in-
dustrielle, whereas the texts concerning copyright and neighbouring rights were
published in the monthly periodicals Copyright/Le Droit d’Auteur.

9. INTERNATIONAL FUND FOR AGRICULTURAL
DEVELOPMENT

(a) Membership

(1) Approval of applications for non-original membership
At its fifteenth session (21-23 January 1992), the Governing Council de-
cided, upon the recommendation of the Executive Board,*'* to accept the ap-
plications for non-original membership of Albania and Cambodia and classified
the two States as category 11l members in accordance with articles 3.2 (b) and
13.1 (c) of the Agreement Establishing IFAD*'® and section 10 of the By-laws
for the Conduct of Business of the Fund.

(2) Member Status of Yugoslavia

Schedule 1, part I, of the Agreement Establishing IFAD classifies the So-
cialist Federal Republic of Yugoslavia as an original member of IFAD in cat-
cgory IIL

On 27 April 1992, IFAD was informed, by means of a note verbale from
the Embassy of the Socialist Federal Republic of Yugoslavia, that under the new
Constitution promulgated on that date, the Socialist Federal Republic of Yugo-
slavia had purportedly been transformed into the Federal Republic of Yugosla-
via, comprising the Republics of Serbia and Montenegro.

Following that unacknowledged announcement, on 29 September 1991,
IFAD was informed, by a letter from the United Nations, that “the General As-
sembly considered that the Federal Republic of Yugoslavia (Serbia and Mon-
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tenegro) cannot continue automatically the membership of the former Socialist
Federal Republic of Yugoslavia in the United Nations and decided that the Fed-
cral Republic of Yugoslavia (Serbia and Montencgro) should apply for mem-
bership in the Unitcd Nations and that it shall not participate in the work of the
General Assembly”.

In view of the above, the advice of the Executive Board was sought as to
the position that IFAD should adopt with respect to the membership status of Yu-
goslavia. At its forty-scventh session, the Exccutive Board Council decided to fol-
low the decision of the Genceral Assembly of the United Nations by agrecing that:

(i) The Federal Republic of Yugoslavia (Serbia and Montencgro) can-
not continue automatically thc membership of the former Socialist
Federal Republic of Yugoslavia in IFAD;

(ii) Therefore, the Federal Republic of Yugoslavia (Serbia and Montene-
gro) should apply for membership in IFAD, in accordance with the
provisions of the Agrcement establishing IFAD;

(iii) In the meantime, the Federal Republic of Yugoslavia (Serbia and
Montenegro) shall not participate in the work of the governing bod-
ics of IFAD. :

(b) IFAD’s Strategies for the Economic Advancement
of Poor Rural Women

The Governing Council at its fiftecnth session endorsed IFAD’s Strategics
for the Economic Advanccment of Poor Rural Women.*'® In addition, the Gov-
erning Council rccognized that the evolving gender and development approach
towards addressing the economic advancement of poor rural women will fur-
ther equip IFAD to continue building on its experience and strengthening the
efficacy of its lending operations that address gender items.

In February 1992, a Summit on the Economic Advancement of Rural
Women organized by IFAD took place in Geneva. The Summit was the culmi-
nation of a series of major regional consultations that had been organized in Cy-
prus (November 1990), Costa Rica (Junc 1991), Sencgal (July-August 1991) and
Malaysia (Septcmber 1991), and foilowed by an international consultation held
in Italy in October 1991,

The Summit adopted the Geneva Declaration for Rural Women, subse-
quently endorscd by the Economic and Social Council of the United Na-
tions.”'” The Declaration urged that the necessary steps be taken by all con-
cerned to ensurc that countrics give urgent priority to rural women in development
programmes so as to change their living conditions and prevent them from be-
coming impoverished. The Geneva Declaration proposed that the following ac-
tivities be carried out in order to atiain such objectives:

(i) Establishment of an International Steering Committee of the Geneva
Summit on Rural Women;

(ii) Preparation of a report on the Geneva Summit;
(iii) Endorsement of thc Geneva Declaration by the Economic and So-
cial Council in 1992 and support therefor by Member States;

(iv) Establishment of a working link between the International Steering
Committee and existing inter-agency mechanisms for women in de-
velopment;
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(v) Participation of the Intcrnationa! Stecring Committee in the Earth
Summit at Rio de Janciro in Junc 1992;

(vi) Holding of the first Summit follow-up meeting in June 1992 at a
venue to be decided subsequently;

(vii) Holding of regional follow-up mectings within one ycar of the
Summit;

(viii) Holding of national follow-up meetings;

(ix) Formulation and implementation of plans of action developed by
Summit follow-up committees at the international, national and re-
gional levels in accordance with the Geneva Declaration;

(x) Monitoring and evaluation of the impicmentation of the Geneva
Decclaration;

(xi) Holding of the first biennial meeting of First Ladies of Mcmber
Countries of the International Steering Committee in February 1994
in Brussels, hosted by the Queen of the Belgians;

(xii) Holding of a spccial meeting of the Intcrnational Steering
Committee prior to the Fourth World Conference on Women in
1995;

(xiii) The presentation of a report to the Fourth World Conference on
Women.

(c) Establishment of the Consultation on the Fourth Replenishment
of [FAD’s Resources

The Governing Council at its fiftcenth scssion unanimously adopted
resolution 71/XV on 23 January 1992, after considering the need for the es-
tablishment of a Consultation on the Fourth Replenishment of IFAD’s Re-
sources (the Consultation) and in accordance with Article 4.3 of the Agree-
ment Establishing IFAD (the Agreement), which provides that, in order to
assure continuity in the operations of IFAD, the Governing Council shall pe-
riodically review the adequacy of the resources available to IFAD. The Con-
sultation was established under the chairmanship of the President of IFAD,
consisting of all member Statcs from catcgories I and Il and 12 member States
from category 11l (Cameroon, Egypt, Kenya and Senegal (Africa), Bang-
ladesh, India, Pakistan and the Philippines (Asia) and Colombia, Costa Rica,
Mexico and Panama (Latin America and the Caribbean)). The Consultation
will aim at adopting a resolution providing for the Fourth Replenishment of
IFAD’s Resources.

(d) Establishment of the Credit Union of IFAD Employees

At its forty-sixth session in September 1992, the Executive Board ap-
proved the establishment of a Credit Union of IFAD Employees and the stat-
utes thereof. At its forty-seventh session in December 1992, the Executive Board
approved the extension of a linc of credit to the Credit Union of IFAD Employ-
ees and the provision of certain start-up costs during the first three years of its
operations.




10. UNITED NATIONS INDUSTRIAL DEVELOPMENT

ORGANIZATION

(a) Constitutional matters

In 1992 Armenia, Croatia, Slovenia and Bosnia and Herzegovina became
members of UNIDO, thus bringing the membership as of 30 October 1992 to a

total of 159 States.

Sy

(b) Agreements with intergovernmental, non-governmental,

governmental and other organizations

Bascd on the guidelines rcgarding relationship agreements with organiza-
tions of the United Nations system other than the United Nations, and with in-
tergovernmental and governmental organizations, and regarding appropriate re-
lations with non-governmental and other organizations, adopted by the Generat
Conference,”'” UNIDO in 1992 concluded the following agrecments:

(i) Upon approval by the Industrial Development Board at its 10th ses-
sion,”2" UNIDO concluded the following relationship agreement with
an iTg{govcmmcnwl organization not part of thc United Nations sys-
tem:’

Relationship agreement with the Asian-African Legal Consulta-
tive Committec (AALLC), signcd on 6 November;

(ii) UNIDO concluded the following agrcements or working arrange-
ments with Governments, governmental organizations or other organ-
izations:

Exchange of letters with the Government of the Republic of
Korea regarding the extension of the trust fund agreecment and
rclated project entitled “Promotion of industrial cooperation be-
tween enterprises in the People’s Republic of China and the Re-
public of Korea”, signed on 31 July and 4 August;*?'

Memorandum of understanding for cooperation with the
Government of the Russian Fedcration, signed on 3 and 4
April;™!

Agreement with the Government of thc Russian Federation on
the activities of the UNIDO Centre for International Industriat
Coopcration in the Russian Federation and related exchange of
letters, both signed on 18 December;™!

Agreement with the Government of the Republic of Tunisia re-
garding the arrangements for the first Consultation on the con-
struction industry, signed on 10 December;*2!

Memorandum of Understanding with the Government of the
United States of America for technical cooperation on environ-
mental protection and industrial development, signed on 3 June;**!
Exchange of letters with the Government of the Commonwealth
of Pucrto Rico conccrnin§ the conclusion of a working arrange-
ment, signed on 9 June;*!

Agreement with the permanent secretariat of the Latin Ameri-
can Economic System (SELA) concerning the third programme
of cooperation, signed on 30 October;*?'
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— Memorandum of Understanding and Cooperation with the Bio-
tcchnology Center of Exccllence Corporation, Boston, United
States of America, and protocol confirming that Mcmorandum of
Understanding and Cooperation, signed on 7 May;™2!

— Working arrangement with the Financing Agency for Studies and
Projects of Brazil, signed on 5 Junc;™'

— Exchange of lctters with the Rescarch Area of Trieste regarding
the extension until 31 December 1992 of the 1989 agreement and
rclated rental agreement between the Rescarch Area of Trieste and
UNIDO with respect to the related project on pilot activitics,
signed on | July and 23 September.®*!

(c) Agreements with the United Nations or its organs

(i) Asin previous years, UNIDO concluded an agrecment with the United
Nations on arrangements for the sale of UNIDO publications;*2!

(ii) With the Economic Commission for Latin Amcrica and the Carrib-
bean (ECLAC) UNIDO concluded a Memorandum of understanding,
signed on 7 October 1991 and 21 December 1992.5%!

(d) Standard Basic Cooperation Agreement
A Standard Basic Cooperation Agreement was concluded with Nigeria.*?'

11. INTERNATIONAL ATOMIC ENERGY AGENCY

CONVENTION ON THE PHYSICAL PROTECTION OF NUCLEAR MATERIAL®#

In accordance with article 16 of the Convention, a review conference of
the partics to the Convention was convencd by IAEA at Vicnna on 29 Septem-
ber 1992. On that date, the parties rcpresented at the confercnce adopted a final
statement which, among other things, affirmed that the Convention provides a
sound basis for physical protection of nuclear matcrial during international trans-
port and is acceptable in its current form and reaffirmed their full support for
the Convention and urged all States which have not alrcady done so to accede
to the Convention.

During 1992, one State, Croatia, succeeded to the Convention, bringing the
total to 41 parties.

CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT"
CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR
RADIOLOGICAL EMERGENCY*2*

During 1992, three Statcs — Croatia (by succession with effect from 1991),
Latvia and Mauritius — adhered to the Notification Convention. By the end of
1992, 64 States had expressed consent to be bound.

In 1992, the same three States and Sweden adhered to the Convention on
Assistance. By the end of 1992, 62 States had cxpressed consent to be bound.

VIENNA CONVENTION ON CIvIiL LIABILITY FOR
NUCLEAR DAMAGE, 1963

During 1992, three States — Croatia (by succession with effect from 1991),
Lithuania and Romania — adhered, bringing the total number of States consent-
ing to be bound by the end of the year to 18.
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JOINT PROTOCOL RELATING TO THE APPLICATION OF THE VIENNA
CONVENTION AND THE PARIS CONVENTION®2®

The Joint Protocol entered into force on 27 April 1992, with the following
States partics: Cameroon, Chile, Denmark, Egypt, Hungary, Italy, Netherlands,
Norway, Poland and Sweden. Subsequently, Romania became a party, bringing
the total number of States consenting to be bound at the end of 1992 to 11.

AFRICAN REGIONAL CO-OPERATIVE AGREEMENT 2’

Two additional States, Zaire and South Africa, accepted the African Re-
gional Cooperative Agreement for Rescarch, Development and Training related
to Nuclear Energy (AFRA) during 1992, bringing the total to 15 States.

REGIONAL COOPERATIVE AGREEMENT FOR RESEARCH, DEVELOPMENT AND
TRAINING RELATED TO NUCLEAR SCIENCE AND TECHNOLOGY, 1987 (RCA
AGREEMENT)"?®

On 11 June 1992, an Agreement to Extend the RCA Agreement entered
into force. As a result, the 1987 Agreement will remain in force for a further
period of five years. At the end of the year, 14 States had become parties to the
Extension Agreement.

SAFEGUARDS AGREEMENTS

During 1992, Safeguards Agrcements were concluded between the IAEA
and nine States: Algeria, Camcroon, Estonia, Lithuania, Malawi, Syrian Arab
Republic, Trinidad and Tobago, United Kingdom of Great Britain and Northern
Ircland and United Republic of Tanzania. The agrcements with Cameroon,
Lithuania, Malawi, the Syrian Arab Republic and the United Republic of Tan-
zania were concluded pursuant to the Treaty on the Non-Proliferation of Nu-
clear Weapons. The agrcement with Trinidad and Tobago was concluded pur-
suant to the Non-Proliferation Treaty and the Treaty of Tlatclolco. The agreement
with the United Kingdom was concluded pursuant to Additional Protocol 1 of
the Treaty of Tlatelolco.

The agreements with Algeria,”®* Lithuania,”*” Malawi,**' the Syrian Arab
Republic,®* Trinidad and Tobago,™** as well as the Safeguards Agreements con-
cluded in 1991 with the Democratic People’s Republic of Korea®** and with
Saint Vincent and the Grenadines™? entercd into force in 1992. The Safcguards
Agreement concluded with Belize in 1986 was signed by Belize in 1992, but
has not yet entered into force.

By the end of 1992, therc were 188 Safeguards Agreements in force with
110 States,>® 96 of which were concluded pursuant to the Non-Proliferation
Treaty and/or the Treaty of Tlatclolco with 96 non-nuclear-wcapon States and
3 nuclear-weapon States.

LIABILITY FOR NUCLEAR DAMAGE

In 1992, the Standing Committee on Liability for Nuclear Damage held
two sessions. Further progress was made on the revision of the Vienna Con-
vention by reducing the number of alternative proposals and adopting, for fur-
ther consideration, the texts of draft amendments on all issues where need for
improvement was recognized. On the issue of supplementary funding, the Com-
mittee focused on two alternative draft instruments. In view of the similarities
between them in some basic aspects, consideration was given to the suggestion
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for a common solution by incorporating certain kcy clements of one draft into
the other. Differcnces of principle remained on the proposals relating to inter-
national State liability and its rclationship with a civil liability rcgime which
were considered in the context of revision of the Vicnna Convention.

There was wide support in the Committee for the view that cfforts at the
current stage should be concentrated on the proposals for revision of the Vienna
Convention and claboration of a supplementary funding convention where a
good basis for progress existed, and that they should continue to be considered
in conjunction with each other. In order to facilitate the negotiating process,
1AEA co-sponsorcd with the Nuclear Encrgy Agency (NEA) of the Organiza-
tion for Economic Cooperation and Development (OECD) a symposium on “Nu-
clear Accidents — Liabilitics and Guarantees”, held at Helsinki from 31 August
to 3 Scptember.

The Board of Governors considered the question of nuclear liability at its
session in June. Upon receiving its report, the General Conference adopted reso-
lution GC(XXXVI)/RES/585 affirming the priority it attached to the consider-
ation of all aspects of nuclear liability and expressing the hope that the Stand-
ing Committee would complete its preparatory work soon, so that a revision
conference on the Vienna Convention might then be convened.

NOTES

'United Nations document CD/CW/WP.40/Rev.1; see also International Legal Ma-
terials, vol. XXXI1 (1993), p. 800.

2Adopted without a vote.

3General Assembly resolution 2373 (XXI), annex; see also United Nations, Treaty
Series, vol. 729, p. 161,

4Adopted by a recorded vote of 168 to none.

SAdopted by a recorded vote of 162 to none, with 2 abstentions.

“General Assembly resolution 2826 (XX V1), annex; sec also United Nations, Treaty
Series, vol. 1015, p. 163.

Adopted without a vote.

“Adopted by 4 recorded vote of 168 to none, with 1 abstention.

“Adopted without a vote.

"“International Legal Materials, vol. XXX, p. 6.

""U.S. Scnate Treaty documents, 102-37. 102nd Congress, 2nd Session.

*2Adopted without a vote.

United Nations, Treaty Series, vol. 1025, p. 297.

'“Adopted by a recorded vote of 159 to 1, with 1 abstention.

*SAdopted without a vote.

'*Adopted without a vole.

""Adopted without a vote.

'"¥Adopted without a vote.

"“Adopted by a recorded vote of 159 to 1, with 4 abstentions.

2'Adopted by a recorded vote of 118 to 2, with 41 abstentions.

#'United Nations, Treaty Series, vol. 480, p. 43.

ZAdopted without a vote.

B Adopted without a vote.

ZGeneral Assembly resolution S-10/2.

25 Adopted by a recorded vote of 144 to 3, with 13 abstentions.

26Adopted by a recorded vote of 129 to 3, with 35 abstentions.

Z"General Assembly resolution 2832 (XXVI).
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MSee Official Records of the General Assembly, Thirty-fourth Session, Supplement
No. 45 and corrigendum (A/34/35 and Corr. 1).

ZIAdopted without a vote.

*United Nations, Treaty Series, vol, 634, p. 281.

¥ Adopted by a recorded vote of 64 to 3, with 9 abstentions.

2Adopted without a vote.

¥ Adopted by a recorded vote of 128 to 3, with 30 abstentions.

MSee A/45/568.

IA/45/568.
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3United Nations, Treaty Series, vol. 1342, p. 137.
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Series, vol. 610, p. 205.
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“2United Nations, Treaty Series, vol. 1108, p. 151.
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p. 62.
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“See A/47/699.
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$VA/471277-S124111; see Official Records of the Security Council, Forty-seventh Year,
Supplement for April, May and June 1992, document 5/24111.

2A/C.147/1.

F3Adopted without a vole.

823500, see Official Records of the Security Council, Forty-seventh Year, Supple-
ment for January, February and March 1992, document S$/235(0).

33§/24728; sce Official Records of the Security Council, Forty-seventh Year, Supple-
ment for October, November .and December 1992, document $/24728.

368/24872; see Official Records of the Security Council, Forty-seventh Year, Supple-
ment for October, November and December 1992, document S/24872.

*TFor the report of the Subcommittee, see A/AC.105/514.

SAJAC.105/484.

WAJAC.105/C.2/L.154/Rev.11.

*A/AC.105/514, annex 1.

' A/AC.105/C.2/L.189.

S2A/AC.105/484, annex [l para. 12.

SYAJAC.105/514, annex I

“A/AC.105/C.2/15 and Add.1-13.

“SA/AC.105/C.2/16 and Add. 1-10.

*A/AC.105/C.2/L.187.

STAJAC.105/C.2/L.182.

“*A/AC.105/C.2/L.188.

“AJAC.105/514, annex 1.

™MSee Official Records of the General Assembly, Forly-vevemh Session, Supplement
No. 20 (A/47/20) chap. I, sect. C.

7'Ibid., annex.

2AJAC.105/L.194.

BAJAC.105/L.197.
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"3See A/47/610.
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"5Official Records of the General Assembly, Forty-seventh Session, Supplement No.
20 (A/47/20).

" Treaty on Principles Governing the Activities of States in the Exploration and Use
of Outer Space, including the Moon and Other Celestial Bodies (resolution 2222 (XXI),
annex); Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return
of Objects Launched into Outer Space (resolution 2345 (XXII), annex); Convention on
International Liability for Damage Caused by Space Objects (resolution 2777 (XXVI),
annex); Convention on Registration of Objects Launched into Outer Space (resolution 3235
(XXIX), annex); Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies (resolution 34/68, annex).

"Adopted without a vote.

MSee A/47/610.
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*International Legal Materials, vol. XXX, No. 6, p. 1461,

*¥For detailed information, see Official Records of the General Assembly, Forty-
seventh Session, Supplement No. 25 (A/47/25).

*OThis decision as well as other decisions referred to in this section were adopted by
consensus on 5 February 1992,

YUNEP/GC SS.111/4, annex.

“2See UNEP/GC.14/13 and A/42/427, annex.

PBUNEP/Oz1.Pro.2/3, annex Il.

*See UNEP/IG.80/3.

9SUNEP/GCSS.I1I/2 and Corr.1.

%For detailed information, see A/CONF.151/PC/128.

“7A/CONF.151/PC/WG.IIJL.31.

“8A/CONF.151/PC/WG.II/L.32.

"See A/CONF.151/PC/WG.I/L.46.

XiSee A/CONF.151/PC/WG.HI/L.33/Rev.1.

1M AJCONF.151/L.1.

192 A /CONF.151/L.3 and Add.1-6, Add.6/Corr.1, Add.7-12, Add.12/Corr.1 and Add.13-
44,

1™See Report of the United Nations Conference on Environment and Development,
Rio de Janeiro, 3-14 June 1992, vol. W1, Statements Made by Heads of State or Govern-
ment at the Summit Segment of the Conference (United Nations publication, Sales No.
E.93.1.8).

%A/AC.237/18 (Part I1) Add.1 and Corr.1, annex I; also reproduced in chap. 1V,
p- 340 below.

1%5See United Nations Environment Programme, Convention on Biological Diversity/
Environmental Law and Institutions Programme Activity Centre, June 1992; also repro-
duced in chap. IV, p. 359 below.

%Report of the United Nations Conference on Envir t and Develop t, Rio
de Janeiro, 3-14 June 1992, vol. 1, Resolutions Adopted by the Conference (United Na-
tions publication, Sales No. E.93.L.8 and corrigendum), resolution 1.

" Report of the United Nations Conference on the Human Environment, Stockholm,
5-16 June 1972 (United Nations publication, Sales No. E.73.11.A.14 and corrigendum),
chap. L.

1%A/CONF.151/17.
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which was adopted without reference to a Main Commiltee.
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"W Report of the United Nations Conference on Environment and Development, Rio
de Janciro, 3-14 June 1992 (A/CONF.151/26/Rev.1 (Vol.l and Vol.I/Corr.1, Vol.II, Vol.III
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'18See Food and Agriculture Organization of the United Nations, Report of the FAO
World Conference on Fisheries Management and Development, Rome, 27 June—6 July
1984 (Rome, 1984).
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1228ce AJ4T/TI8/Ad.2.
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Commitment”, adopted by the United Nations Conference on Trade and Development at
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135For detailed information, sce Official Records of the General Assembly, Forty-
seventh Session, Supplement No. 12 (A/47/12), and ibid., Supplement 12A (A/47/12/
Add.1).

25EC/SCP/64.

'27United Nations, Treaty Series, vol. 189, p. 137.

12%A. Peter Mutharika, The Regulation of Statelessness under International and Na-
tionul Law (Dobbs Ferry, New York: Oceana Publications, 1989), vol. 11, sect. 2, p. 137,

2%United Nations, Yearbook on Human Rights for 1986 (Salcs No. E.91.XIV.4), part
If, sect. B.1.

"™For detuiled information, sce Official Records of the General Assembly, Forty-
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Vienna, 17-26 June 1987 (Uniled Nations publication, Sales No. E.87.1.18), chap.l, sect.

A.

1A 471471,

"7 A/47/378 and A/47/471.

18 A/47/471.

19A/47/378.

"'United Nations, Treaty Series, vol. 993, p. 3.
"'bid., vol. 999, p. 171.

1321hid.

1$3Gencral Assembly resolution 44/128, annex.
%4United Nations, Treaty Series, vol. 660, p. 195,
'*3Adopted without a vote.

150Sce A/47/658.

'STA/47/425.

'**Adopted without a vote.

"Sec A/47/658.

"General Assembly resolution 38/14, annex.
$\Official Records of the General Assembly, Forty-seventh Session, Supplement No.

18 (A/4T/18).

%2 Adopted without a vote.

1935ce A/47/658.
""General Assembly resolution 3068 (XXVIII), annex; see also United Nations,

Treaty Series, vol. 1015, p. 243.

195 Adopted by a recorded vote of 113 to 2, with 44 abstentions.

"*Sce A/47/658.

wIA147/426.

'*"General Assembly resolution 217 A (III)

""United Nations, Treaty Series, vol. 1249, p. 13.

" Adopted without a vote.

'7'Sce A/AT/6T0,

172A/47/368.

"BOfficial Records of the General Assembly, Forty-sixth Session, Supplement No. 38

(A/46/3R).

'7*Ihid., Forty-seventh Session, Supplement No. 38 (A/47/38).

'"General Assembly resolution 39/46, annex.

175Adopted without a vote.

'TSce A/4T/678/Add. 1.

"™Offcial Records of the General Assembly, For!y—.sevemh Session, Supplement No.

44 (A/47/44),

'"™Gencral Assembly resolution 44725, annex.

™ Adopted without a vote.

™ A/47/678/Add.1.

"2A/47/428.

""3See Official Records of the General Assembly, Forty-seventh Session, Supplement

No. 41 (A/47/41), annex 111

MIA/47/667, annex.

" Adopted without a vote.

'"Sce A/47/678/Add.2.

'87A/45/625, annex.

"8 Final Report of the World Conference on Education for All: Meeting Basic Learn-

ing Needs, Jomticn, Thailand, 5-9 March 1990, Inter-Agency Commission (UNDP,
UNESCO, UNICEF, World Bank) for the World Conference on Education for All, New
York, 1990, appendix 1.
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"'Report of the United Nations Conference on Environment and Development, Rio
de Janciro, 3-14 June 1992, vol |, Resolutions Adopted by the Conference (United Na-
tions publication, Salcs No. E.93.L8 and corrigendum), resolution 1, annex II.

"General Assembly resolution 45/158.

" Adopted without a vote.

"2Sec A/4T/6T8/AdA.1.

*AJ47/429.

" Adopted without a vote.

"3Sce A/47/678/Add.1.

"See A/44/98, sect. VII, and A/45/636, annex.

"7Sce A/44/668, anncx.

""See A/47/628, anncx.

"™ Adopted without a vote.

208ee A/47/659.

21 A147/433.

22 dopted by a recorded vote of 107 to 22, with 33 abstentions.

NSee A/47/659.

2™ Adopted by a recorded vote of 118 to 10, with 36 abstentions.

M3Gee A/47/659.

2™General Assembly resolution 44/34, annex.

27A/47/412, annex.

2MAdopted without a vote.

2MSee A/4T/678/Add.2.

210 AJ4T/50).

2"'General Assembly resolution 217 A (111).

22General Assembly resolution 260 A (I11), annex.

2%General Assembly resolution 2106 A (XX), annex.

;"Scc General Assembly resolution 2200 A (XXI), annex.

'SIbid.

25General Assembly resolution 36/55.

217General Assembly resolution 44/25, annex.

2¥adopted without a vole.

21%Sce A/4T/6T8/Add.2.

20General Assembly resolution 41/128, annex.

2! Report of the United Nations Conference on Envir t and Develoy t, Rio
De Janciro, 3-14 June 1992, vol |, Resolutions Adopted by the Conference (United Na-
tions publication, Sales No. E.93.1.8 and corrigendum), resolution 1, annex 11.

22E/CN.4/1992/10.

23Sce Official Records of the Economic and Social Council, 1991, Supplement No.
22 (E/1991/22), chap. II, sect. A.

2241bid., 1992, Supplement No. 2 (E/1992/22), chap 11, sec. A.

225Adopted without a vote.

26Sece A/47/678/Add.2.

27See Official Records of the Economic and Social Council, 1992, Supplement No.
2 (E/1992/22), chap. I, sect. A.

Z8adopted without a vote.

Sce A/47/6T8/Add.2.

29General Assembly resolution 36/55.

#See General Assembly resolution 2200 A (XXI), annex.

22Adopted without a vote.

See A/47/678/Add.2.

M Adopted without a vote.

B3Gee A/AT/6T8/Add.2.

6See Official Records of the Economic and Social Council, 1992, Supplement No.
2 (E/1992/22), chap. 1, sec. A.
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D71bid., 1980, Supplement No. 3 and corrigendum (E/1980/13 and Corr. 1), chap.
XXVI, scct. A.

Z¥Adopted without a vote.

PUSce A/4T/6TBIADE.2.

20Sce Official Records of the Economic and Social Council, 1992, Supplement No.
2 (E1992/22), chap. 11, scct. A, resolution 1992/72.

24'E/CN.4/1988/22 and Add.1 and 2, E/CN.4/1989/25, E/CN.4/1990/22 and Corr.}
and Add.1, E/CN.4/1991/36 and E/CN.4/1992/30 and Corr.] and Add.1.

42Adopted with a vote.

238ce A/47/658.

244 Adopted without a vote.

2458ce A/47/678/Add.2.

244Gee A/45/636, annex.

277/47/502.

2% Adopted without a vote.

249See A/47/678/Add.2.

0S¢e Official Records of the Economic and Social Council, 1992, Supplement No.
2 (EN1992/22), chap. I, sect. A,

23 Adopted by a recorded vote of 115 to none, with 48 abstentions.

28ce A/47/678/Add.2.

Z3Adopted by a recorded vote of 141 to none, with 20 abstentions.

2548ee A/47/678/Add.2.

235Sce A/47/668/Add.1.

#%A/47/668 and Corr.1.

B7G¢e A/A7/668 and Corr.1, sect. 1LA.

% bid.

2% Adopted without a vote.

20A/47/T15. _

261A/37/145, A/38/450, A/41)/348 and Add.1 and 2, A/41/472, A/43/734 and Add.1,
A/45/524 and A/47/352.

292Winning the Human Race? The Report of the Independent Commission on Inter-
national Humanitarian Issues (London and New Jersey, Zed Books Lid., 1988).

263Adopted without a vote.

245ee A/47/678/Add.2.

250fficial Records of the General Assembly, Forty-seventh Session, Supplement No.
24 (A/47/24).

260Ibid., Supplement No. 24A (A/47/24/Add.1).

267 Adopted without a vote.

20%Sce A/4T/6T8/Add.2.

209A147/503.

2MAdopted without a vote.

71Sce A/47/703.

2728ee A/46/703 and Corr.1.

PSee Official Records of the Economic and Social Council, 1992, Supplement No.
10 (E/1992/30).

24 A/47/399 and Corr.1.

275A/47/379 and Corr.1.

ZI5A/4T/381.

277 Adopted without a vote.

28A/47/703.

ZMSee Eighth United Nations Congress on the Prevention of Crime and the Treat-
ment of Offenders, Havana, 27 August—7 September 1990: report prepared by the Secre-
tariat (United Nations publication, Sales No. E.91.1V.2), chap. 1, sect. C, resolutions 15
and 24.

2¥bid., resolution 24, annex.

18ee General Assembly resolutions 45/116, 45/117 and 45/118.
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28ee Official Records of the Economic and Social Council, 1992, Supplement No.
10 (E/1992/30).

283United Nations, Treaty Series, vol. 78, p. 277.

24 Adopted without a vote.

M5Sec A/47/678/Add.1.

HOA (477427,

M 0fficial Records of the Third United Nations Conference on the Law of the Sea,
vel. XVII (United Nations publication, Sales No. E.84.V.3), doc. A/CONF.62/122; sec also
The Law of the Sea: United Nations Convention on the Law of the Sea with Index and
Final Act of the Third United Nations Conference on the Law of the Sea (United Nations
publication, Sales No. E.83.V.5).

¥8Eor detailed information on the work of the Preparatory Commission, see the re-
port of the Secretary-General (A/47/623).

2 OS/PCN/L.102, annex.

Z0LOS/PCN/L.108, annex.

2 OS/PCN/R.10.

2921 OS/PCN/L.108,

31 OS/PCN/WP47/Rev.2.

241 OS/PCN/WP.49/Rev.2,

Z5LOS/PCN/WP.S0/Rev.2.

2%LOS/PCN/L.104.

Z7LOS/PCN/SCN.1/WP.15.

2% OS/PCN/SCN.1/1984/CRP.3.

TWLOS/PCN/L.105.

0L OS/PCN/SCN.2/1992/CRP6.

'L OS/PCN/SCN.3/WP.6/Add.6.

32| 0S/PCN/SCN.3/WP.6/Add.8.

33LOS/PCN/LYY.

41 OS/PCN/SCN.4/WP.5/Rev.1 and Corr.1.

3SLOS/PCN/SCN.4/1992/CRP.4S5.

¥LOS/PCN/SCN.4/WP.6/Rev.1.

W7 Adopted by a recorded vote of 135 to 1, with 9 abstentions.

MMA/47/623, paras. 20-23.

*bid., para. 21.

3190 OS/PCN/L.87, annex.

3LOS/PCN/L.102, annex.

2] OS/PCN/L.108, annex.

330ficial Records of the General Assembly, Forty-fifth Session, Supplement No. 6
(A/45/6/Rev. 1), vol. L.

314A/47/623.

331bid., paras. 173-177.

MOFor the composition of the Court, see General Assembly decisions 45/307 and 46/
315.

M7As of 31 December 1992, the number of States recognizing the jurisdiction of the
Court as compulsory in accordance with declarations filed under Article 36, paragraph 2,
of the Statute of the International Court of Justice stood at 56.

8 CA. Reports 1992, p. 222.

3190.CJ. Reports 1991, p. 187.

320 CJ. Reports 1992, p. 225.

3211 C.J. Reports 1992, p. 240.

3227 summary of the Judgment is taken from L.CJ. Yearbook 1991-1992, No. 46,
p. 155.

323Northern Cameroon’s Judgment, 1.C.J. Reports 1963, p. 32.

324bid., p. 37.

3251 C.J. Reports 1992, pp. 270-300.

3281bid., pp. 301-302, 303-325, 326-328 and 329-343.
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71bid., p. 345.

bid., p. 219.

bid.,, p. 228.

¥301.CJ. Reports 1991, p. 53.

B 1.CJ. Reports 1992, p. 348.

*bid., p. 237.

**bid., pp. 3 and 114.

*MSummaries of the Orders are taken from LCJ. Yearbook 1991-1992 No. 46,
p. 155.

S1.C.J. Reports 1992, pp. 17-19 and 129-131.

[bid., pp. 20-23 and 132-135.

*¥7)bid., pp. 24-25 and 136-137.

**Ibid., pp. 26-27 and 138-139.

**Ihid., pp. 28-32 and 140-142.

1bid., pp. 33-49 and 143-159.

*1bid., pp. S0-71 and 160-181.

*21bid., pp. 72-77 and (82.

331bid., pp. 78-93 and 183198,

**1bid., pp. 94-112 and 199-217.

*51bid., pp. 231 and 234.

M01bid., p. 763.

*1hid., p. 351.

YA summary of the Judgment is taken from 1.CJ. Yearbook 1992-1993 No. 47, p.
195.

*'rontier Dispute, 1.C.J. Reports 1986, p. 586, para. 63.

350Sce sketch-map A annexed; for the identification letters and co-ordinates of the
various defined points, sec the operative clause of the Judgment, set out below, and the
1:50,000 maps available for inspection in the Registry.

31See sketch-map B annexed; for the identification letters and co-ordinates of the
various defined points, sce the operative clause of the Judgment, set out below, and the
1:50,000 maps available for inspection in the Registry.

3528ee sketch-map C anncxed; for the identification letters and co-ordinates of the
various defined points, see the operative clause of the Judgment, set out below, and the
1:50,000 maps available for inspection in the Registry.

333See sketch-map D annexed; for the identification letters and co-ordinates of the
various defined points, see the operative clause of the Judgment, sct out below, and the
1:50,000 maps available for inspection in the Registry.

*41bid.; for the identification letters and co-ordinates of the various defined points,
see the operative clausc of the Judgment, set out below, and the 1:50,000 maps available
for inspection in the Registry.

*3See sketch-map E annexed; for the identification letters and co-ordinates of the
various defined points, see the operative clause of the Judgment, set out below, and the
1:50,000 maps available for inspection in the Registry.

336Scee sketch-map F annexcd; for the identification letters and co-ordinates of the
various defined points, sce the operative clause of the Judgment, set out below, and the
1:50,0000 maps available for inspection in the Registry.

357 Article 31 of the Vienna Convention on the Law of Treaties; United Nations, Treaty
Series, vol. 1155, p. 331.

¥ Anticle 31, para. 3(b).

¥98¢e sketch-map G annexed.

o Cd. Reports 1951, p. 130.

31 CJ. Reports 1982, p. 74.

3621 C.J. Reports 1992, pp. 619-620.

331bid., pp. 621-628 and 629-731.

35%4bid., pp. 732-761.
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%3Eor the membership of the Commission, see Official Records of the General As-
sembly, Forty-seventh Session, Supplement No. 10 (A/47/10), chap. 1, para. 2.

38For detailed information on the work of the Commission, see Official Records of
the General Assembly, Forty-seventh Session, Supplement No. 10 (A/47/10).

67 AJCN.4/442.

36%A/CN.4/435 and Add.] and Corr.1.

YOAJCN.4/435/Add. 1.

MGeneral Assembly resolution 44/39,

37! AJCN.4/440) and Add.1.

3727 /CN.4/444 and Corr.1 and Add.1, 2 and 3.

3A/CN.4/L.AT2.

374A/CN.4/443 and Corr.1.

M3Official Records of the General Assembly, Forty-seventh Session, Supplement No.
10 (A/47110).

36 Adopted without a vote.

7See A/47/584.

3Official Records of the General Assembly, Forty-seventh Session, Supplement No.
10 (A/47/10), annex.

™bid., chap. V, sect. C.

3For the membership of the Commission, sce Official Records of the General As-
sembly, Forty-seventh Session, Supplement No. 17 (A/47/17), chap. 1, sect. B.

!For detailed information on the work of the Commission, see Yearbook of the
United Nations Commission on International Trade Law, vol. XXIII: 1992 (United Na-
tions publication, Sales No. E.94.V.7).

M2A/CN.9/367.

¥30fficial Records of the General Assembly, Forty-sixth Session, Supplement No. 17
(A/46/17).

3Eor the text of the Model Law, see ibid., Forty-seventh Session, Supplement No.
17 (A/47/17), annex 1.

MWSAICN.9/362.

3464 JCN.9/362/Add.1-15.

7AJCN.9/362/Add. 16.

NAJCN.9/362/Add.17.

0ficial Records of the General Assembly, Forty-seventh Session, Supplement No.
17 (A/AI17), paras. 137 and 138.

YAJCN.9/360).

bid., paras. 129-133.

*12AJCN.9/356.

WIAICN.9/359.

¥MAJCN.9/358.

39SAJCN.9/361.

YOA/CN.9/348.

M Official Records of the General Assembly, Forty-third Session, Supplement No. 17
(A/43/17), paras. 98-109.

¥MAJCN.9/364.

*“The 1974 Convention on the Limitation Period in the International Sale of Goods,
A/CONF.63/15; Juridical Yearbook, 1974, p. 101; 1980 Protocol amending the Conven-
tion on the Limitation Period in the International Sale of Goods, A/CONF.97/18; Juridi-
cal Yearbook, 1980, p. 191; 1978 United Nations Convention on the Carriage of Goods
by Sea, A/CONF.89/13, United Nations publication, Sales No. E/80/VIII.1; 1980 United
Nations Convention on Contracts for the International Sale of Goods, A/CONF.97/18; Ju-
ridical Yearbook, 1980, p. 116; 1988 United Nations Convention on International Bills of
Exchange and International Promissory Notes, General Assembly resolution 43/165; and
1991 United Nations Convention on the Liability of Operators of Transport Terminals in
International Trade, A/CONF.152/13; Juridical Yearbook, 1991, p. 232.

“®United Nations, Treaty Series, vol. 330, p. 3.
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“TAJCN.9/368.

“O2AJCN.9/363.

“SOfficial Records of the General Assembly, Forty-sixth Session, Supplement No. 17
(A/46/17), paras. 343-349.

“%A/CN.9/1992/INF.2.

“*Adopted without a vote.

“*Sce A/47/586.

“Official Records of the General Assembly, Forty-seventh Session, Supplement No.
17 (A/47/17).

“*1bid., annex I.

“PIbid., chap. IH.

490Mcial Records of the United Nations Conference on the Carriage of Goods by
Sca, Hamburg, 6-31 March 1978 (United Nations publication, Sales No. E.B0.VIIL1),
document A/CONF.89/13, annex 1.

' Adopted by a recorded vote of 100 to 9, with 34 abstentions.

4128ee A/47/580.

413AJCONF.67/16; reproduced in Juridical Yearbook, 1974, p. 87.

41Adopted without a vote.

4155ce AJ47/581.

A15A/47/324.

*?United Nations, Treaty Series, vol. 1125, p. 3.

“Ibid., vol. 75, p. 2.

o ’Adoplcd without a vote.

428ce A/4T/582.

42'A/47/325 and Add.1 and 2.

‘Z2Adopted without a vote,

“BSee A/47/583.

4294/47/384 and Add.1.

BAICH/ATIL2.

“25Adopted without a vote.

427Gee A/47/590,

4287 /47/327 and Add.1.

*®United Nations, Treaty Series, vol. 596, p. 261.

SMAIC.H/4T/L.T.

4 Adopted without a vote.

“3See A/47/591.

“MSce Carnegie Endowment for International Peace, The Hague Conventions and
Declarations of 1899 und 1907 (New York, Oxford University Press, 1915).

“MUnited Nations, Treaty Series, vol. 75, p. 287.

Stbid., vol. 1125, p. 4.

“31bid., vol. 1108, p. 151.

“TENMOD/CONF.11/12, part II.

“3%Report of the United Nations Conference on Environment and Develoy , Rio
de Janeiro, 3-14 June 1992, vol 1, Resolutions Adopted by the Conference (United Na-
tions publication, Sales No. E.93.1.8 and corrigendum), resolution 1, annex 11.

4A147/328.

“%For the report of the Special Committee, see Official Records of the General As-
vcmbly, Forty-seventh Session, Supplemcnt No. 33 (A/47/33).

“!1bid., para. 31.

42A/AC.182/L.65 and Core.1.

“3Official Records of the General Assembly, Forty-fifth Session, Supplement No. 33
(A/45/33).

*4A/AC.182/L.72.

“SA/AC.182/L.73 and Rev.!.

46See Official Records of the General Assembly, Forty-sixth Session, Supplement No.
33 (A/46/33), para. 14.
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“7AIAC.182/1992/CRP.2; reproduced in ibid., Forty-seventh Session, Supplement No.
33 (A/47/33), para. 123.

“Ibid., chap. 111

“YA/45/742, para. S.

“Adopted without a vote.

“MSee A/47/588.

4S20fficial Records of the General Assembly, Forty-seventh Session, Supplement No.
33 (A/47/33).

433For the report of the Committee, see Official Records of the General Assembly,
Forty-seventh Session, Supplement No. 26 (A/47/26).

“*4adopted without a vote.

4%5Sec A/47/58Y.

436 Adopted without a vote.

4STA/4T/SRS, para. 11.

SSA/C.6/47/L.10,

“S%Official Records of the General Assembly, Forty-sixth Session, Supplement No. 10
(A/46/10), chap. I, sect. D.

“e0Adopted without a vote.

401 A/47/587, para. 10.

4520 fFicial Records of the General Assembly, Forty-fourth Session, Supplement No.
10 (A/4410), chap. 1.

“*Adopted without a vote.

44A/47/713, para. 7.

45 Adopted without a vote.

4Sce A/47/708.

WIAIC.5/4T/14,

“SAdopted without a vote.

IAJ4TIIRS.

“™With regard to the adoption of instruments, information on the preparatory work,
which, by virtuc of the double discussion procedure rormally covers a period of two years,
is given in order to facilitate rcference work in the year during which the instrument was
adopted.

“7ILC, 79th session, 1992, Record of Proceedings, No. 2; No. 9; No. 15, pp. 2-3;
English, French, Spanish. ILO Official Bulletin, vol. LXXV, 1992, Series A, No. 2,
pp. 121-123.

“2Correction of the English text only.

“PILO Official Bulletin, vol. LXXV, 1992, series A, No. 2, pp. 82-92; English, French,
Spanish. Regarding preparatory work, see: First discussion — Protection of workers®
claims in the event of the insolvency of their employer, ILC, 78th session (1991), report
V(1) and report V(2); 81 and 99 pages respectively; Arabic, Chinese, English, French,
German, Russian, Spanish. See also ILC, 78th session (1991), Record of Proceedings, No.
20; No. 26, pp. 2-6; English, French, Spanish. Second discussion — Protection of work-
ers’ claims in the event of the insolvency of their employer, ILC, 79th session (1992),
Report IV(1), report IV(2A) and report IV(2B); 15, 97 and 26 pages respectively; Arabic,
Chinese, English, French, German, Russian, Spanish. See also ILC, 79th session (1992),
Record of proceedings, No. 25; No. 30, pp. 2-8; No. 31, pp. 3 and 16; English, French,
Spanish. .

“This report has been published as report {11 (Part 4) to the 79th session of the Con-
ference and comprises two volumes: vol. A: General report and observations concerning
particular countries, report 111(4A), p. 578; English, French, Spanish. Vol. B: General sur-
vey of the reports on the Minimum Wage-Fixing Machinery Convention (No. 26) and Ree-
ommendation (No. 30), 1928; the Minimum Wage-Fixing Machinery (Agriculture) Con-
vention (No. 99) and Recommendation (No. 89), 1951; and the Minimum Wage-Fixing
Convention (No. 131) and Recommendation (No. 135), 1970, report [11(4B), p. 213; En-
glish, French, Spanish.

“TSILO Official Bulletin, vol. LXXV, 1992, series B, supplement 1.
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L0 Official Bulletin, vol. LXXYV, 1992, series B, special supplement: report of
the Fact-finding and Conciliation Commission on Freedom of Association concerning the
Republic of South Africa. Prelude to change: Industrial relations reform in South Africa.

4T’Economic and Social Council resolution 1992/12,

‘ILO Official Bulletin, vol. LXXV, 1992, series B, No. 3.

“MIbid., No. 1.

“*Ibid., No. 2.

“*'Ibid., No. 3.

“2Eor the text of the Constitution, see United Nations, Treaty Series, vol. 15, p. 295.

“*3The Pan American Sanitary Bureau is the executive arm of the Pan American
Health Organization. Pursuant to an Agreement betwecen WHO and PAHO in 1949, the
Pan American Sanitary Confercnce (through the Directing Council of the Pan American
Health Organization) and the Pan American Sanitary Burcau scrve respectively as the Re-
gional Committce and the Regional Office of WHO for the Americas within the provi-
sions of the WHO Constitution.

““Bahamas, Kazakhstan and Kyrgyzstan arc in the process of completing member-
ship requirements.

“**The text of the ICSID Convention is reproduced in Juridical Yearbook, 1986,
p. 186.

““*The Additional Facility Rules are reprinted in document ICSID/11 (June 1979).

“®0fficial Records of the General Assembly, Thirty-first Session, Supplement No. 17,
chap. V, sect. C.

4881n accordance with the terms and conditions of their membership resolutions, each
of these members was given the right to have their quotas increased to a specilic amount
in accordance with the procedures governing increases in quotas under the Ninth General
Review of Quotas.

“*United Nations, Treaty Series, vol. 2, p. 40.

“UUNEP/WG.190/4.

4*!United Nations, Treaty Series, vol. 973, p. 3.

“2ibid., vol. 1110, p. 57.

“bid., vol. 1184, p. 2.

“MIMO document 92-801-1130-2.

“tnternational Legal Materials, vol. XI1, p. 1319,

“*ibid., vol. XVII, p. 546.

4United Nations, Treaty Series, vol. 591, p. 265.

“*International Legal Materials, vol. XXVII, p. 672.

““Ibid., p. 685.

SUnited Nations, Treaty Series, vol. 1184, p. 2.

M IMO document 92-801-1130-2.

S2ynited Nations, Treaty Series, vol. 1064, p. 3.

$MEor the text of the Convention establishing the World Intellectual Property Organ-
ization, sce United Nations, Treaty Series, vol. 828, p. 3.

3Mpyris Convention for the Protection of Industrial Property of March 20, 1883 (as
amended), official English text, WIPO Publication No. 201(E) (World Inteliectual Prop-
erty Organization, Geneva, 1993).

5%Uinited Nations, Treaty Series, vol. 828, p. 221.

S"1bid, p. 389.

S71_eague of Nations, Treaty Series, vol. 74, p. 343.

S®United Nations, Treaty Series, vol. 550, p. 45; vol. 828, p. 191; and vol. 1154,

. 89,
P 3¥Ibid., vol. 828, p. 435.
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