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CHAPTER VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF THE
UNITED NATIONS AND RELATED INTERGOVERNMENTAL
ORGANISATONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

PRIVILEGES AND IMMUNITIES

1. LICENSING FEES LEVIED AGAINST THE UNITED NATIONS FOR THE ALLOCA-
TION OF RADIO FREQUENCIES—SECTIONS 7 AND 34 OF THE CONVENTION

ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS

Memorandum to the Director and Deputy to the Assistant Secretary-
General for Support Services, Office of Conference and Support
Services

With reference to your memorandum of 14 December 1994, our comments
are as follows:

1. Pursuant to the Agreement between the United Nations and [the State]
regarding the Headquarters of the United Nations Environment Programme,1

the Convention on the Privileges and Immunities of the United Nations2 adopted
by the General Assembly of the United Nations on 13 February 1946, to which
[State] has been a party since 1965, is ipso facto applicable to the United Na-
tions Environmental Programme.

2. Pursuant to article II, section 4(b), of that Agreement, “the Govern-
ment shall, upon request, grant to UNEP for official purposes appropriate radio
and other telecommunication facilities in conformity with technical arrange-
ments to be made with the International Telecommunication Union” (emphasis
added).

3. Under the International Telecommunications Convention,3 there is no
requirement to pay for registration or use of radio frequencies. In addition to the
aforementioned Convention, section 4(b) above provides that [State] shall grant
to UNEP appropriate radio and other telecommunications facilities for official
purposes. The allocation of frequencies would seem a precondition or a integral
part of such facilities and must be deemed to be covered by the grant referred to
in this section. Thus, the term “grant” shall be understood as providing such
radio frequencies without charge.
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4. Furthermore, it could be argued that the licensing fee in question con-
stitutes a direct tax from which the United Nations is exempt under article VIII,
section 17(a), of the UNEP Headquarters Agreement and under article II, sec-
tion 7(a) of the Convention on the Privileges Immunities of the United Nations.
Section 17(a) of the Agreement provides that “UNEP, its assets, income and
other property, shall be exempt from all direct taxes…” Section 7(a) of the Con-
vention provides that “United Nations, its assets, income and other property
shall be exempt from all direct taxes; it is understood, however, that the United
Nations will not claim exemption from taxes which are, in fact, no more than
charges for public utility service”.

5. Although the fee at issue might be perceived to be in payment for a
service rendered by the host Government, the service being the allocation of the
radio spectrum and frequencies and its protection from interference by other
radio operators, the United Nations has consistently maintained a narrow defi-
nition of the expression “charges for public utility services” used in section
7(a). In particular, “charges for public utility services” must relate to concrete
services that can be specifically identified, described, itemized and calculated
according to some predetermined unit. As far as the fee in question is concerned,
it is difficult to clearly identify and itemize the service being rendered by allo-
cating radio-electric spectrum and frequencies. Moreover, the charge which is
levied bears no relation to the amount of services rendered. Therefore, it ap-
pears that a fee for the use of radio-electric spectrum and frequencies does not
constitute a charge for public utility services under section 7(a) of the Conven-
tion, but rather a direct tax from which the United Nations is exempt.

6. In addition to being advised of the foregoing, the Government of [the
State] should be informed that, under section 34 of the Convention on the Privi-
leges and Immunities of the United Nations, it has a legal obligation to “be in a
position under its own law to give effect to the terms of this Convention” and
that any interpretation of the provisions of the Convention on the Privileges and
Immunities of the United Nations must be carried out within the spirit of the
underlying principles of the Charger of the United Nations, and in particular
Article 105 thereof, which provides that the Organization shall enjoy such privi-
leges and immunities as are necessary for the fulfilment of its purposes. Mea-
sures which might, inter alia, increase the financial or other burdens of the Or-
ganization have to be viewed as being inconsistent with this provision.

9 January 1995
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2. ENTITLEMENT TO DIPLOMATIC PRIVILEGES AND IMMUNITIES OF A MEMBER

OF A PERMANENT MISSION WHO DOES NOT HAVE THE NATIONALITY OF THE

SENDING OR RECEIVING STATE—ARTICLES 7 AND 8 OF THE 1961 VIENNA

CONVENTION ON DIPLOMATIC RELATIONS

Memorandum to the Chief of Protocol, Executive Office
of the Secretary-General

1. This is with reference to your memorandum of 13 December 1994,
seeking legal advice in connection with the refusal by the United States Mission
to the United Nations to extend diplomatic privileges and immunities to an offi-
cial (hereinafter “Mr. X”) who joined the permanent mission of a State of which
he is not a national as Special Adviser. We have the following views on the
matter.

2. In its letter of 2 December 1994, the United States Mission advises
that it is “unable to accede to the request to extend privileges and immunities to
Mr. X” since “he is neither a (State of permanent mission) national nor does he
carry a (State of permanent Mission) passport”. As such, according to the letter,
“he does not meet all the Department of State’s criteria for the extension of
diplomatic privileges and immunities”. The letter also stated that “[s]should the
Permanent Mission of [name of State] elect to engage Mr. X as a full-time,
salaried non-diplomatic staff member, the United States Mission will request a
change in his visa status”. In our view, the above-mentioned observations touch
upon, as a matter of principle, at least the following three main and interrelated
issues: the right of Member States to freely appoint the members of the staff of
their missions; nationality of the members of a permanent mission; and, finally,
the entitlement to privileges and immunities.

The right of Member States to freely appoint the members of the staff
of their permanent missions to the United Nations

3. Neither the 1946 Convention on the Privileges and Immunities of the
United Nations (the General Convention) nor the 1947 United Nations/United
States of America Headquarters Agreement4 contains any explicit restrictions
on the choice by the Member States of non-nationals as representatives to the
United Nations. The rules and norms of diplomatic law in this area were codi-
fied and developed in the 1961 Vienna Convention at Diplomatic Relations (the
1961 Vienna Convention).5 Article 7 of the 1961 Vienna Convention provides
that, “[s]ubject to the provisions of articles 5, 8, 11, the sending State may freely
appoint the members of the staff of the mission” (emphasis added). According
to the definition in paragraph (c) of article 1 of the Convention, the expression
“members of the staff of the mission” includes “the members of the diplomatic
staff, of the administrative and technical staff and of the service staff of the
mission”. It should also be noted that the same principle of freedom of appoint-
ment of mission members has been reflected in article 9 of the 1975 Vienna
Convention on the Representation of States in their Relations with International
Organizations of a Universal Character6 (not yet in force).
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Nationality of the members of a permanent mission

4. Neither the General Convention nor the Headquarters Agreement pro-
vides the representatives of Member States may only be of the nationality of the
sending States. Article 8 of the 1961 Vienna Convention states that “[m]embers
of the diplomatic staff of the mission should in principle be of the nationality of
the sending State” (emphasis added). Thus, the Vienna Convention does not
exclude the possibility that certain members of a mission, including the diplo-
matic staff, could be of a nationality different from that of the sending State.
The 1975 Vienna Convention reflects the same approach as contained in the
1961 Vienna Convention. Paragraph 1 of article 73 of the former Convention
stipulates:

“The head of mission and members of the diplomatic staff of the mission,
the head of delegation, other delegates and members of the diplomatic staff
of the delegation, the head of the observer delegation, other observer del-
egates and members of the diplomatic staff of the observer delegation should
in principle be of the nationality of the sending State”.

5. However, in article 8, paragraph 2 of the 1961 Vienna Convention
foresees that the consent of the receiving State is necessary when the sending
State wishes to appoint a member of the diplomatic staff from among persons
who have the nationality of the receiving State. According to article 8, para-
graph 3 “[t]he receiving State may reserve the same right with regard to nation-
als of a third State who are not also nationals of the sending State” (emphasis
added).

6. The 1975 Vienna Convention, which codifies various aspects of rep-
resentation of States their relations with international organizations, does not
reflect the principle in accordance with which the consent of the host State is
required when a national of a third State is being appointed by a State member
of the organization as a member of the diplomatic staff of its permanent mis-
sion. Such right is explicitly reserved in the 1975 Vienna Convention only with
regard to appointments of persons having the nationality of the host State. Para-
graphs 2 and 3 of article 73 dealing with this subject matter provide as follows:

“2. The head of mission and members of the diplomatic staff of the mis-
sion may not be appointed from among persons having the nationality of
the host State except with the consent of that State, which may be with-
drawn at any time.”

“3. Where the head of delegation, any other delegate or any member of
the diplomatic staff of the delegation or the head of the observer delega-
tion, any other delegate or any member of the diplomatic staff of the del-
egation or the head of the observer delegation, any other observer delegate
or any member of the diplomatic staff of the observer delegation is ap-
pointed from among persons having the nationality of the host State, the
consent of that State shall be assumed if it has been notified of such ap-
pointment of a national of the host State and has made no objection.”

7. Apparently, one of the reasons why the principle foreseeing the con-
sent of the host State was not included in the 1975 Convention in the context of
the question of nationality of the diplomatic staff of missions is that the repre-
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sentatives of member States are accredited not to the host State to exercise in
any form and in any sense, control over appointments by a member State unless
the latter chooses nationals of the State itself. In this connection, it could be
recalled that in his statement to the Sixth Committee, on 6 December 1967, the
Legal Counsel, inter alia, stated: “the Secretary-General in interpreting diplo-
matic privileges and immunities would look to provisions of the Vienna Con-
vention [on diplomatic relations] so far as they would appear relevant mutatis
mutandis to representatives to United Nations organs and conferences. It should
of course be noted that some provisions, such as those relating to agrément,
nationality (emphasis added) and reciprocity have no relevancy in the situation
of representatives to the United Nations”. We believe that these observations
remain relevant in the case under consideration.

Entitlement to diplomatic privileges and immunities

8. In view of the above observations, the States Members of the United
Nations are entitled to appoint members of the diplomatic staff of their missions
freely, including those having the nationality of third States, with the sole ex-
ception of nationals of the host State, for the appointment of whom the consent
of the host State is required. As to the scope of their privileges and immunities,
members of the diplomatic staff are entitled to such privileges and immunities
as are accorded to diplomatic envoys, pursuant to article IV of the General Con-
vention and article V of the Headquarters Agreement. The privileges and immu-
nities of diplomatic envoys have been codified in the 1961 Vienna Convention
and are applicable to the representatives of Member States in their entirety. Only
one exception in this respect is relevant, namely, that contained in section 15 of
the General Convention, stating that the privileges and immunities are not ap-
plicable “as between a representative and the authorities of the State of which
he is a national or of which he is or has been the representative.”

11 January 1995

3. QUESTION OF WHO CAN DETERMINE WHETHER THE ACTS OF UNITED NA-
TIONS OFFICIALS ARE PERFORMED IN THEIR OFFICIAL CAPACITY—SECTION

20 OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED

NATIONS

Letter to the Minister Counsellor, United States Mission
to the United Nations

As you will recall in connection with the above-referenced case, I addressed
to you a copy of my letter of 8 August 1994 to the New York City Commission
on Human Rights.

By that letter, the United Nations notified all concerned that insofar as it
purported to express a cause of actin against Mr. X, the Verified Amended Com-
plaint must be dismissed since Mr. X, being an official of the United Nations,
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“is immune from suit pursuant to the provisions of article V, section 18(a) of the
Convention on the Privileges and Immunities of the Nations (the General Con-
vention), adopted on 13 February 1946, and acceded to by the United States on
29 April 1970, 21 U.S.T. 148 (1970), T.I.A.S. No. 6900”.

Recently, a copy of your letter dated 11 January 1995 addressed to Mr. A,
Attorney Trainee of the New York City Commission on Human Rights, has
been brought to my attention. The letter correctly states that “[a]s a United Na-
tions official, Mr. X enjoys, pursuant to section 18(a) of the Convention on the
Privileges and Immunities of the United Nations (21 U.S.T. 148), immunity
from legal process in respect of words spoken or written and all acts performed
(by him) in (his) official capacity”.

However, the United Nations cannot accept, as a matter of principle, the
assertion contained in your letter that “[w]hether the alleged acts by Mr. X giv-
ing rise to this suit were performed in his official capacity is a question for the
court or other appropriate adjudicative entity. Defendants enjoying official acts
immunity must assert that the acts alleged were performed in their official ca-
pacity and participate in the process insofar as issues relate to the determination
of immunity. If the court or other adjudicative entity finds that the acts com-
plained of were performed in the defendant’s official capacity, the defendant is
immune from the litigation”.

As you know, according to the provisions of Article 97 of the Charter of
the United Nations, the Secretary-General “shall be the chief administrative of-
ficer of the Organization”. Furthermore, under section 20 of the Convention on
the Privileges and Immunities of the United Nations, the Secretary-General has
been granted “the right and the duty to waive the immunity of any official in any
case where, in his opinion, the immunity would impede the course of justice and
can be waived without prejudice to the interests of the United Nations” (empha-
sis added). Based on these provisions, it has been a long-lasting and uncon-
tested practice that the competence to determine what constitutes an “official”
or “unofficial” act performed by a staff member is vested solely in the Secre-
tary-General.

In view of the foregoing observations, the United Nations has never recog-
nized or accepted that courts of law or any other national authorities of Member
States have jurisdiction in making determinations in these matters.

24 January 1995
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4. EXEMPTION OF THE UNITED NATIONS DEVELOPMENT PROGRAMME FROM

VARIOUS TAXES LEVIED BY A STATE-AGREEMENT BETWEEN UNDP AND A
MEMBER STATE—ARTICLES II AND V OF THE CONVENTION ON THE PRIVI-
LEGES AND IMMUNITIES OF THE UNITED NATIONS

Memorandum to the Chief, Legal Section, Division of Personnel,
United Nations Development Programme

With reference to your memorandum of 30 January 1995 concerning the
five [name of State] taxes mentioned in a facsimile of 15 December 1994, you
may be advised as follows:

1. Pursuant to paragraph 1 of article IX of the Agreement between the
Government of [the State] and the United Nations Development Programme,
“the Government shall apply to the United Nations, and its organs, including
the UNDP and United Nations subsidiary organs acting as UNDP Executing
Agencies, their property, funds and assets, and to their officials, including the
resident representative and other members of the UNDP mission in the country,
the provisions of the Convention on the Privileges and Immunities of the United
Nations”.

2. Furthermore, pursuant to paragraph 1 article X of that Agreement,
“the Governments shall take any measures which may be necessary to exempt
the UNDP, its Executing Agencies, their experts and other persons performing
services on their behalf, from regulations or other legal provisions which may
interfere with operations under this Agreement and shall grant them such other
facilities as may be necessary for the speedy and efficient execution of UNDP
assistance. It shall, in particular, grant them the following rights and facilities:

“…(b) prompt issuance without cost of necessary visas, licences or per-
mits;

“…(d) free movement within or to or from the country, to the extend
necessary for proper execution of UNDP assistance…” (emphasis added)

3. Article II, section 7, of the Convention on the Privileges and Immuni-
ties of the United Nations provides that “the United Nations, its assets, income
and other property shall be:

(a) Exempt from all direct taxes; it is understood, however, that the United
Nations will not claim exemption from taxes which are, in fact, no more than
charges for public utility services;

(b) Exempt from customs duties and prohibitions and restriction on im-
ports and exports in respect of articles imported or exported by the United Na-
tions for its official use…”

Article II, section 8, of the Convention provides that, “while the United Na-
tions will not, as a general rule, claim exemption from excise duties and from
taxes on the sale of movable and immovable property which form part of the price
to be paid, nevertheless when the United Nations is making important purchases
for official use of property on which such duties and taxes have been charged or
are chargeable, Members will, whenever possible, make appropriate administra-
tive arrangements for the remission or return of the amount of duty or tax.”
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4. Article V, section 18(b), of the Convention provides that “officials of
the United Nations shall be exempt from taxation on the salaries and emolu-
ments paid to them by the United Nations”.

5. Based on the foregoing, the [name of State] taxes may be classified as
follows:

(a) The Commercial Transactions Levy is charged and collected in re-
spect of transactions involving the sale and rendering of service. While the seller
or performer of the service is liable to pay the levy, he may require the pur-
chaser of the service to bear the amount of the levy payable in respect of any
transaction. Accordingly, the levy is not a charge for services but a tax on the
sale or rendering of such services. The levy is therefore an indirect tax subject
to the provisions of article II, section 8, of the Convention. While section 8 does
not provide for an explicit exemption, it does oblige the Governments of [the
State], whenever possible, to make appropriate administrative arrangements for
the remission or return of the amount of levy.

(b) The registration fee is an amount payable by the United Nations to
register and licence official vehicles. Pursuant to paragraph 1(b) of article X of
the aforementioned Agreement, the Governments of [the State] shall grant prompt
issuance without cost of necessary visas, licences or permits. The Government
therefore has a legal obligation to grant registration and licences for official
vehicles at no cost to the United Nations. The Organization is therefore exempt
from paying the registration fee.

(c) The road toll is an amount payable by the United Nations on trucks
transporting United Nations imported equipment. To the extend that the road
toll is levied directly upon the United Nations, it is, within the meaning of the
Convention, a direct tax from which the United Nations is exempt under article
II, section 7(a), of the Convention. Furthermore, to the extent that it is levied on
the transportation of articles imported by the United Nations for its official use,
it constitutes a customs duty from which the United Nations is exempt under
article II, section 7(b), of the Convention.

(d) The airport service charge is an amount payable by members of the
United Nations upon their departure from [the State’s] International Airport.
The United Nations has consistently sought exemption from taxes of this nature
on the ground that they are direct taxes from which the Organization is exempt
under article II, section 7(a), of the Convention. Furthermore, pursuant to para-
graph 1(d) of article X of the Agreement, the Governments of [the State] shall
grant free movement to or from the country. The term “grant” is understood to
mean at no expense to the Organization.

(e) The Graduated Tax is deducted from the salaries and wages of all
employees. Pursuant to article V, section 18(b), of the Convention, United Na-
tions officials, irrespective of their nationality, are clearly exempt from the pay-
ment of this tax on all salaries and emoluments paid to them by the United
Nations.

6. Finally, it should also be pointed out that, under section 34 of the
Convention on the Privileges and Immunities of the United Nations, the Gov-
ernment of [the State] has a legal obligation to “be in a position under its own
law to give effect to the terms of this Convention”. Furthermore, any interpreta-
tion of the provisions of the Convention on the Privileges and Immunities of the
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United Nations must be carried out within the spirit of the underlying principles
of the Charter of the United Nations, and in particular, Article 105 thereof, which
provides that the Organization shall enjoy such privileges and immunities as are
necessary for the fulfilment of its purposes. Measures which might, inter alia,
increase the financial or other burdens of the Organization have to be viewed as
begin inconsistent with this provision.

2 February 1995

5. PRIVILEGES AND IMMUNITIES AND FACILITIES FOR CONTRACTORS SUPPLYING

GOODS AND SERVICES IN SUPPORT OF UNITED NATIONS PEACEKEEPING OP-
ERATIONS

Memorandum to the Assistant Secretary-General
for Peacekeeping Operations

1. This is with reference to your memorandum 14 June 1995, referring
to certain difficulties recently encountered by contractors supplying goods and
services in support of United Nations peacekeeping operations (hereinafter “the
Contractors”).

2. We understand that these difficulties prompted certain Member States
to inquire whether the Contractors could be considered “experts on mission”
pursuant to the Convention on the Privileges and Immunities of the United Na-
tions (“the Convention”). Furthermore, and in order to resolve difficulties en-
countered by the Contractors, you specifically requested our views on whether
privileges and immunities provided for under the Convention could be extended
to such Contractors in future agreements regulating the status of United Nations
peacekeeping operations (“SOFA/SOMSA”). Our views on the above are set
out below.

Privileges and immunities for Contractors

3. Although the Convention does not define the term “experts on mis-
sion,” the term is understood to apply to persons who are charged with perform-
ing specific and important functions or tasks for the United Nations. As indi-
cated by the International Court of Justice in its advisory opinion of 15 Decem-
ber 1989, on the applicability of article VI, section 22, of the Convention, ex-
perts on mission “have been entrusted with mediation, with preparing reports,
preparing studies, investigations or finding and establishing facts”.7 The Court’s
description of the scope of functions of experts on mission conforms in a gen-
eral sense to the United Nations and State practice.

4. The functions performed by the Contractors in the context of United
Nations peacekeeping operations are commercial in nature and range from the
procurement of goods and the supply of services to construction and catering
services. As such the functions and tasks performed by the Contractors do not
fall within the scope of the understanding of the expression “experts on mis-
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sion”, which has evolved within the Organization and among its Member States.
Therefore, the Contractors do not qualify for the status of “experts on mission”.

5. As to privileges and immunities which you propose to be granted to
the Contractors, it should be pointed out that the categories of persons to whom
privileges and immunities are granted under the SOFAs/SOMAs include those
specifically provided for in the Convention, i.e., diplomats, officials of the Or-
ganization and experts on mission for the United Nations. Additionally and in
accordance with customary law applicable to United Nations peacekeeping op-
erations, SOFAs provide for privileges and immunities to be granted to military
personnel contributed by Member States.

6. As the contractors and their employees do not constitute a category of
personnel under the Convention, States parties to the Convention are therefore
under no obligation to grant them any privileges and immunities.

Facilities for the Contractors

7. As a result of the expansion and growth of peacekeeping operations,
the United Nations has had to rely increasingly on commercial firms to provide
services and perform tasks which traditionally were performed by military per-
sonnel made available to the Organization by Member States. The difficulties
recently experienced by the Contractors in the context of peacekeeping opera-
tions has led this Office to examine whether those difficulties could be resolved
by extending to the Contractors certain facilities which would enable them to
carry out their assigned tasks.

8. Facilities which may be necessary for the Contractors in the perfor-
mance of their functions would include freedom of movement for the proper
performance of the services; prompt issuance of necessary visas; exemption
from immigration restrictions and alien registration; prompt issuance of licences
or permits, as necessary, for required services, including for imports and for the
operation of aircraft and vessels; repatriation in time of international crisis; right
to import for the exclusive and official use of the United Nations, without any
restriction, and free of tax or duties, supplies, equipment and other materials.

9. For the purpose of inserting in future SOFAs/SOMAs the above-men-
tioned facilities, this Office is currently engaged in drafting pertinent clauses,
which will be duly forwarded to you for your consideration.

10. We would, however, wish to caution that the willingness of this Of-
fice to consider extending such facilities to the Contractors would not of itself
result in their obtaining them since Governments have in the past expressed
reservations on including the Contractors in the SOFAs/SOMAs. The consent
of the Government concerned to grant such facilities cannot therefore be pre-
sumed, but this Office is ready to espouse the need for those facilities despite
the anticipated difficult negotiations.

23 June 1995
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6. QUESTION OF WHETHER UNITED NATIONS LAISSEZ-PASSER CAN BE ISSUED

TO INDIVIDUALS ENGAGED ON SPECIAL SERVICE AGREEMENTS—ARTICLE VII
OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED

NATIONS

Memorandum to the Director and Deputy to the Assistant Secretary-
General, Office of Conference and Support Services

1. This is with reference to your memorandum of 20 June 1995, seeking
our comments as to whether the United Nations laissez-passer should be issued
to 30 judges and lawyers engaged on special service agreements for rehabilita-
tion of the criminal justice system in Rwanda.

2. As you know, according to article VII of the Convention on the Privi-
leges and Immunities of the United Nations (the General Convention), the United
Nations laissez-passer shall be issued to “United Nations officials”. Individuals
engaged on special service agreements are not United Nations officials and are
thus not entitled to United Nations laissez-passer. The repetitive issuance of the
United Nations laissez-passer to non-entitled officials could undermine the trust
placed by national authorities in that document and might be considered by
them as derogation from the respective provisions of the General Convention.

3. It should be noted that the United Nations laissez-passer as a docu-
ment does not provide by itself the appropriate protection, since holders thereof
are entitled as a rule to functional immunities. Persons engaged on special ser-
vice agreement are normally considered experts on mission within the meaning
of article VI of the General Convention, and as such are entitled to the immunity
from personal arrest and detention, as well as to some other quasi-diplomatic
immunities. According to the existing guidelines specified in paragraph 27(a),8

experts on mission may be issued the United Nations Certificate.

4. In the light of the foregoing observations, we do not find it appropri-
ate to issue United Nations laissez-passer to the individuals in question.

7 July1995

7. PRIVILEGES AND IMMUNITIES OF UNITED NATIONS EXPERTS ON MISSION—
SECTION 22 OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF

THE UNITED NATIONS

Facsimile to the Acting Special Representative of
the Secretary-General for Western Sahara

Reference is made to your facsimile of 31 October 1995. You inquire in
particular as to whether experts on mission should submit to the scanning con-
trol apparatus and whether any airport authority has the right to search their
luggage, including hand luggage. The scope of the privileges and immunities of
United Nations experts on mission is regulated by section 22 of the 1946 Con-
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vention on the Privileges and Immunities of the United Nations (the General
Convention) and other applicable international legal instruments as described
below.

Section 22 of the General Convention provides as follows:

“Experts (other than officials coming within the scope of article V)
performing missions for the United Nations shall be accorded such privi-
leges and immunities as are necessary for the independent exercise of their
functions during the period of their missions, including the time spent on
journeys in connection with their missions. In particular, they shall be ac-
corded:

(a) Immunity from personal arrest or detention and from sei-
zure of the personal baggage;

(b) In respect of words spoken or written and acts done by them
in the course of the performance of their mission, immunity
from legal process of every kind. This immunity from legal
process shall continue to be accorded notwithstanding that
the persons concerned are no longer employed on missions
for the United Nations;

(c) Inviolability for all papers and documents;

(d) For the purpose of their communications with the United
Nations, the right to use codes and to receive papers or cor-
respondence by courier or in sealed bags;

(e) The same facilities in respect of currency or exchange re-
strictions as are accorded to the representatives of foreign
Governments on temporary official missions;

(f) The same immunities and facilities in respect of their per-
sonal baggage as are accorded to diplomatic envoys.”

It should be noted that immunity from personal arrest or detention are the
attributes attached to the notion of personal inviolability of a diplomatic agent
codified in the 1961 Vienna Convention on Diplomatic Relations (Vienna Con-
vention). Article 29 of that Convention provides as follows:

“The person of a diplomatic agent shall be inviolable. He shall not be li-
able to any form of arrest or detention. The receiving State shall treat him
with due respect and shall take all appropriate steps to prevent any attack
on his person, freedom or dignity.”

The commentary of the International Law Commission on the then draft
articles of the Vienna Convention, in pertinent part, provides that “being invio-
lable, the diplomatic agent is exempt from measures that would amount to di-
rect coercion”.9 International law has no further direct norms on the matter of
subjecting agents to screening through magnetometers (also known as metal
detectors) or other electronic and mechanical devices.

As you will note from the General Convention, all official papers and docu-
ments of experts on mission are inviolable. Similar provisions are also found in
the General Convention with respect to representatives of States. For the latter
category, these provisions are codified in the 1961 Vienna Convention. Article
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27 thereof in particular requires that official correspondence shall include “all
correspondence relating to the mission and its functions”. By analogy, one can
argue that the scope of inviolability of experts on mission in this respect is equiva-
lent to that pertaining to diplomatic agents. However, it is clear that the purpose
of inviolability is to ensure the confidentiality of the contents and non-detention
of such correspondence and documents. In a somewhat similar case, when United
Nations pouches were subject to X-ray, we advised that this could infringe their
inviolability and confidentiality, which would not be in accordance with the
provisions of the General Convention.

As to personal baggage of United Nations experts on mission, under the
General Convention, it should be accorded the immunity from seizure and en-
joy the same other immunities and facilities as are accorded to diplomatic en-
voys in his respect. Immunities and facilities to be accorded to diplomatic en-
voys are specified in article 36, paragraph 2 of the Vienna Convention as fol-
lows:

“The personal baggage of a diplomatic agent shall be exempt from inspec-
tion, unless there are serious grounds for presuming that it contains articles
not covered by the exemptions mentioned in paragraph 1 of this article, or
articles the import or export of which is prohibited by the law or controlled
by the quarantine regulations of the receiving State. Such inspection shall
be conducted only in the presence of the diplomatic agent or of his autho-
rized representative.”

In the absence of more specific norms in international law on matters re-
ferred to above, we believe the United Nations experts on mission should be
accorded the same treatment as accorded by Governments to diplomatic en-
voys.

3 November 1995

8. AUTHORITY OF THE UNITED NATIONS ENVIRONMENT PROGRAMME TO TAKE

DIRECT LEGAL ACTION AGAINST PRIVATE ENTITIES OF STATES MEMBER OF

THE UNITED NATIONS

Memorandum to the Deputy Director, Environmental Law and Institu-
tions, Programme Activities Centre, United Nations Environment
Programme

1. This is in response to your facsimile of 8 November 1995 wherein
you seek the opinion of this Office concerning a reply which could be given to
Mr. A, a lawyer. The latter suggests in his letter dated 21 September 1995 that
UNEP should launch a lawsuit in one of the federal district courts in the United
States against several large multinational chemical manufacturers alleging that
their production of ozone-destroying chemicals has contributed to a serious de-
terioration of the ozone layer. He further proposes that grounds for the suit should
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lie mainly in common-law public nuisance negligence. Mr. A claims that if suc-
cessful, UNEP would be handsomely rewarded and expresses willingness to
manage this case on behalf of UNEP together with four or five other attorneys
on a contingent fee basis.

2. In responding negatively to the above proposal, UNEP, in our view,
should inform Mr. A of the following.

3. UNEP is a United Nations programme established in 1972 by the Gen-
eral Assembly in its resolution 2997 (XXVII) of 15 December 1972. Under its
mandate, as defined by the General Assembly, UNEP has been provided with
the authority to take direct legal actions, in the form of court proceedings or
otherwise, against private entities of States Members of the United Nations on
the basis of allegations that their activities are detrimental to the global environ-
ment, in general, or are harmful to the ozone layer, in particular.

4. As a subsidiary body of the United Nations, UNEP does not have its
own legal personality. Consequently, legal proceedings in the courts of Member
States can be instituted by UNEP, acting on behalf of the United Nations, only
on those occasions where UNEP is duly authorized to do so within the limits of
its competence.

5. Pursuant to the provisions of article II, section 2 of the Convention on
the Privileges and Immunities of the United Nations, the Organization enjoys
immunity from every form of legal process except insofar as in any particular
case it has expressly waived its immunity. By filing a lawsuit, the Organization,
acting through UNEP, would in effect waive its immunity and therefore would
no longer be immune from counter claims which could be filed by defendants.
The latter may, for example, claim that the Organization shares the responsibil-
ity for the depletion of the ozone layer inasmuch as it has failed to promulgate
adequate international standards in this regard. Since court actions place at risk
the privileges and immunities enjoyed by the Organization, any such action
requires the approval of the Secretary-General. Given the circumstances of the
case at hand, it would not be possible for UNEP to obtain the required approval.

6. The international regime for the protection of the ozone layer is regu-
lated by the 1985 Vienna Convention for the protection of the Ozone Layer10

and the 1987 Montreal Protocol.11 Under those two instruments, the interna-
tional community of States establishes world standards and approves control
measures which are directed to eliminating emission of substances that can sig-
nificantly deplete and otherwise modify the ozone layer. The United States and
other industrialized countries are parties to both instruments and most of the
industrialized countries have ratified the 1990 Amendment to the Montreal Pro-
tocol. Therefore, their multinational chemical-producing countries are bound
by standards and measures adopted under the aforementioned instruments. Should
there be any concern about manufacturing activities of multinational chemical-
producing companies, it should be addressed by using the non-compliance pro-
cedures and mechanisms established by States parties pursuant to article 8 of
the Montreal Protocol.

7. In addition, it is worthy of note that, notwithstanding the important
role played by UNEP in assisting parties to the Vienna Convention and Montreal
Protocol in realizing their objectives, from a legal point of view UNEP is not
one of those organs or an element of the administrative structure established by
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those instruments. Consequently, UNEP cannot be asked by parties to those
instruments to undertake activities such as the institution of legal proceedings,
which would be inconsistent with its status as subsidiary of body of the United
Nations responsible primarily to the Economic and Social Council and the Gen-
eral Assembly.

17 November 1995

PROCEDURAL AND INSTITUTIONAL ISSUES

9. PARTICIPATION OF THE UNITED NATIONS DEVELOPMENT PROGRAMME AS

AN IMPLEMENTING AGENCY IN THE RESTRUCTURED GLOBAL ENVIRONMENT

FACILITY—ISSUE OF WHETHER LENDING TYPE ACTIVITIES ARE PERMITTED

UNDER THE GEF INSTRUMENT—UNDP FINANCIAL REGULATIONS AND RULES

8.12, 13.5, 13.6 AND 13.7

Memorandum to the Acting Treasurer, Bureau for Finance and
Administration, United Nations Development Programme (UNDP)

1. This is in response to your memorandum of 5 January 1995, with en-
closures, by which you seek our views on a number of issues arising from the
participation of UNDP, as an implementing agency, in the restructured Global
Environmental Facility (GEF).

2. GEF, we understand, was originally established as a pilot programme
by the International Bank for Reconstruction and Development (the World Bank),
by resolution of the Executive Directors of the Bank in 1991, to assist in the
protecting of the global environment and promote thereby environmentally sound
and sustainable economic development. The resolution authorized the Bank to
enter into appropriate arrangements between UNDP and United Nations Envi-
ronment Programme for implementation of programmes under GEF. An inter-
agency agreement among the Bank, UNDP and UNEP provided for cooperation
among the parties for the implementation of programmes under GEF.

3. At a meeting in Geneva between 14 to 16 March 1994, representa-
tives of 73 States participating in the pilot phase, as well as other States wishing
to participate in the future, agreed on the restructuring of the GEF and accepted
the Instrument for the Establishment of the Restructured GEF (hereinafter “the
GEF Instrument”) for adoption by the governing bodies of the implementing
agencies. The GEF Instrument, we understand, has been approved by the UNDP
Executive Board.

4. The specific questions on which you seek our views are: (a) whether
the audit and financial control provisions of the GEF Instrument are compatible
with the UNDP Financial Regulations and Rules and with an Agreement be-
tween UNDP and the World Bank as Trustee of the Global Environment Trust
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Fund (hereinafter “the UNDP/World Bank Agreement”), dated 24 April 1991;
and (b) whether lending type activities are permitted under the GEF Instrument.
Our comments and advice thereon are set out below.

Audit and financial control provisions of the GEF Instrument, the
Agreement and the UNDP Financial Regulations and Rules

5. Paragraph 20(j) of the GEF Instrument provides the GEF Council shall,
inter alia, “review and approve the administrative budget of the GEF and ar-
range for periodic financial and performance audits of the UNDP secretariat
and implementing agencies with regard to activities undertaken for the Facil-
ity”. Paragraph 4(c), of Annex B to the GEF Instrument includes among the
responsibilities of the World Bank, as Trustee of the GEF Trust, “the mainte-
nance of appropriate records and accounts of the Fund, and providing for their
audit, in accordance with the rules of the Trustee”.

6. You express your concern that these provisions may be inconsistent
with the UNDP Financial Regulations and Rules, as they would purport to con-
fer audit rights to an entity outside the UNDP auditing authorities. You thus
inquired whether those provisions would be consistent with the UNDP/World
Bank Agreement, which provides, in its article VI, that funds allocated to UNDP
and transferred to it by the World Bank thereunder “shall be subject exclusively
to the internal and external auditing procedures provided for in the financial
regulations, rules and directives of the UNDP”.

7. We should like to respond first to your query as to “which agreement
takes precedence” (i.e., the GEF Instrument or the UNDP/World Bank Agree-
ment). We note in this connection that the UNDP/World Bank Agreement con-
cerns the pilot programme and establishes the terms and conditions for, and the
procedures whereby, the World Bank, as trustee of the Global Environment Trust
Fund, allocates and transfers funds to UNDP for implementation of the GEF
activities. However, it is clear from the GEF Instrument that the Global Envi-
ronment Trust Fund is to be terminated, and a new GEF Trust Fund is to be
established by the World Bank, upon the entry into force of the GEF Instrument.
In this respect, paragraph 32 of the GEF Instrument reads as follows:

“The World Bank shall be invited to terminate the existing Global Envi-
ronment Trust Fund (GET) on the effective date of the establishment of the
new GEF Trust Fund, and any funds, receipts, assets and liabilities held in
the GET upon termination, including the administration of any co-financ-
ing by the Trustee in accordance with the provisions of resolution NO. 91-
5 of the Executive Directors of the World Bank, shall be transferred to the
new GEF Trust Fund. Pending the termination of the GET under this provi-
sion, projects financed from the GET resources shall continue to be pro-
cessed and approved subject to the rules and procedures applicable to the
GET.”

8. In the light of the above, it is our view that, upon termination of the
Global Environment Trust Fund, the object and purpose of the UNDP/World
Bank Agreement will cease, and the Agreement will only continue in force for
purposes of completing pending GET activities. We therefore, suggest that, once
the conditions provided for in its article X, paragraph 1 are fulfilled, the UNDP/
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World Bank Agreement should be formally renewed and made applicable to the
GEF activities or a new agreement should be entered into concerning the terms
and conditions under which GEF funds will in the future be administered by
UNDP.

9. As regards your query as to whether the audit and financial control
provisions of the GEF Instrument are compatible with the UNDP Financial Regu-
lations and Rules, it is our view that neither paragraph 20(j) of the GEF Instru-
ment nor paragraph 4(c) of its Annex B confers audit powers on the World Bank
over the funds provided to UNDP for implementation activities. We believe that
those provisions can be applied consistently with the UNDP Financial Regula-
tions and Rules.

10. Paragraph 20 of the GEF Instrument requires that the GEF Council
shall “arrange for periodic financial and performance audits of the UNDP Sec-
retariat and Implementing agencies with regard to activities undertaken for the
Facility” (emphasis added). It is assumed that the Council will authorize the
Bank to conclude agreements such as the one between the Bank, UNDP and
UNEP for implementation of GEF projects, in which the question of audit can
be more expressly dealt with.

11. As you know, it is the established practice in the United Nations sys-
tem that each agency applies its own rules for the financial management of the
funds placed under its custody. An intention to depart from such practice cannot
merely be implied; it has to be expressly stated. As this does not seem to be the
case here, it is our view that paragraph 20 of the GEF Instrument does not re-
quire the GEF implementing agencies to apply rules other than their own finan-
cial regulations and rules in respect of funds entrusted to them to implement
GEF activities.

12. As regards paragraph 4(c) of Annex B to the GEF Instrument, which
provides that the World Bank is responsible for “the maintenance of appropriate
records and accounts of the Fund, and providing for their audit, in accordance
with the rules of the Trustee”, we are of the opinion that this provision relates to
funds held by the Trustee and to the records and accounts kept by the Trustee,
and not those of the implementing agencies.

Lending-type activities under the GEF mandate

13. With reference, inter alia, to paragraph 9(c) of the GEF Instrument,
you request our views as to whether the GEF mandate would include lending
type activities, “provided that their terms are in accordance with any instruc-
tions for such activities as produced by the GEF Council”. Paragraph 9(c) of the
GEF Instrument, to which you refer in your memorandum, reads as follows:

“GEF concessional financing in a form other than grants that is made avail-
able within the framework of the financial mechanism of the conventions
referred to in paragraph 6 shall be in conformity with eligibility criteria
decided by the Conference of the Parties of each convention, as provided
under the arrangements or arrangements referred to in paragraph 27. GEF
concessional financing in a form other than grants may also be made avail-
able outside those frameworks on terms to be determined by the Council.”
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14. It is clear from the above-quoted provision that lending-type activi-
ties, including loans and loan guarantees are authorized under the GEF mandate
and may be undertaken by the implementing agencies in accordance with their
respective mandates. But there is nothing in the GEF Instrument which would
oblige an implementing agency to engage in such concessional financing activi-
ties, if such Agency does not otherwise have the mandate to do so.

15. In paragraph 10 and 11 above, we have indicated that the involvement
of UNDP in the management of GEF funds would be governed by the UNDP
Financial Regulations and Rules. Under its Financial Regulations and Rules,
UNDP has been given only a limited capacity to invest its funds when they are
not required immediately (see UNDP financial regulation 13.5), or to place it
funds “in the form of participation in development loans by international or
regional development banks or in loans provided under the terms and condition
of the Reserve for Construction Loans to Government” (see UNDP financial
regulation 13.6). UNDP financial regulation 13.7 further provides as follows:

“The specific advance approval of the Governing Council shall be required
for any loan not clearly authorized under the provisions of these Regula-
tions.”

16. We note in this respect that the UNDP Financial Regulations and Rules
have been recently amended by, inter alia, the adoption of a new financial regu-
lation 8.12, which reads as follows:

“The Administrator is authorized to incorporate microcapital grant support
in association with technical cooperation programmes. Such microcapital
assistance may be in the from of small grants, credit or loans implemented
through an intermediary, which includes non-governmental or grass-roots
organizations.” (emphasis added)

The wording of this provision is far from clear, but on the basis of the
existing restrictions on granting loans, it is proper to say that this regulation
alone does not confer the authority to directly grant loans for credits. We under-
stand the regulation to have authorized, under rather strict conditions (e.g.,
“microcapital grant support in association with technical cooperation
programmes”), to provide assistance in the form of small grants, credits or loans
implemented through an intermediary.

17. In the light of the above, we conclude that the provisions of paragraph
9(c) of the GEF Instrument would not, in and of themselves, constitute suffi-
cient legal basis for UNDP to engage in lending-type activities, which are not
expressly authorized by its Financial Regulations and Rules. For this purpose, a
decision of the UNDP Governing Council would be necessary, as provided in
financial regulation 13.7.

14 February 1995
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10. ORGANISATIONS AFFILIATED WITH THE UNITED NATIONS”—ESTABLISH-
MENT OF AN INTERNATIONAL FEDERATION OF TRADE POINTS

Memorandum to the Senior Legal Officer, Executive Direction and
Management, United Nations Conference on Trade and Development

1. This is with reference to your telefax of 3 February 1995, in which
you raise the following questions in connection with the ongoing discussion
regarding the establishment of an international federation of trade points:

(a) Would an agreement with the United Nations be required in the case
of the international federation?

(b) How is the status of affiliation granted by the United Nations?

(c) Would it be sufficient for UNCTAD Trade and Development Board
and subsequently its parent body, the General Assembly, “to welcome” in a
resolution the establishment of the international federation?

(d) Would it be necessary for the Board or the General Assembly to ap-
prove the articles of the agreement with the international federation before af-
filiation status is granted?

(e) Would it be sufficient if the Trade and Development Board “takes
note” of the articles of the agreement?

You also seek our comments with regard to the two United Nations Secre-
tariat non-papers, which are attached to your telefax, containing basic elements
for an international federation of trade points and proposals for a decision by
the Trade and Development Board.

2. With reference to your questions, I would like to point out that there is
no such status as “an organization affiliated with the United Nations”. The United
Nations has never established a procedure under which organization or other
entities could apply and, if they meet certain criteria, should be granted the
status of “organizations affiliated with the United Nations”, implying that they
have special relations with the United Nations and in this regard enjoy particu-
lar rights and privileges. Thus, the United Nations does not grant the status of
affiliation to international organization or other entities.

3. At the same time, it should be noted that there are several institutions
which are independent from the United Nations, but which have been estab-
lished in furtherance of important policy decisions taken by the principal organs
of the United Nations and the activities of which are closely related to the work
of the Organization. In order to highlight the close relationship these institu-
tions enjoy with the United Nations and to underline the fact that their activities
to a great extent are guided by decisions of the respective United Nations or-
gans, such entities are sometimes referred to as “entities affiliated with the United
Nations”. In the case of the Helsinki Institute for Crime Prevention and Control,
the term “affiliated” has even been incorporated, at the suggestion of the Finn-
ish authorities, into the title of that Institute. In other words, the term “affili-
ated” means that a particular entity is not established by the United Nations as
its subsidiary organ or body and is not directly controlled by the United Na-
tions, but rather merely assisted and to some extent generally guided by the
United Nations in its activities.
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4. It appears from the foregoing that an entity cannot be referred to as
affiliated with the United Nations unless the United Nations enters into an agree-
ment either with the host country, which is taking an active part in the work of
that institution, or with the entity itself and unless this agreement leads to the
establishment of special relations that could justify the use of the term “affili-
ated” in the case of that entity.

5. It is our understanding that in order to be registered under Swiss law
and to obtain under that law legal personality, the international federation of
trade points should have a statute. Since the federation is anticipated to be an
autonomous institution, created outside the constitutional framework of the
United Nations, formal approval of its statue on the part of the United Nations is
not required. However, since the federation is expected to be closely linked to
the United Nations and the latter would probably be asked to assume in this
regard, certainly responsibilities and duties, the United Nations should be satis-
fied with the purposes, functions and organizational structure of the federation.
Therefore, the Trade and Development Board may wish to consider expressing
its views regarding the aforementioned issues prior to the establishment of the
federation and the approval of its statute. The competent Swiss authorities should
also be consulted regarding the requirements of Swiss law.

6. Once the federation is established and registered under Swiss law as
an autonomous non-profit entity having its own legal personality, the United
Nations and the federation would be able to enter into an agreement specifying
the conditions of their cooperation. Should the agreement be consistent with the
previous decisions of the Trade and Development Board and the General As-
sembly concerning the basic elements of cooperation between the United Na-
tions and the prospective federation, then no formal approval of the agreement
by any of these organs would be required and the agreement may be concluded
by the United Nations Secretariat. Should, however, the agreement contain ad-
ditional provisions implying responsibilities which have not been mandated so
far by those organs, the agreement will have to submitted to the Board and
subsequently to the Assembly for approval.

17 February 1995

11. QUESTION WHETHER MEMBERS OF THE BUREAU OF THE PREPARATORY COM-
MISSION FOR THE HABITAT II CONFERENCE WERE ELECTED AS REPRESENTA-
TIVES SERVING IN THEIR PERSONAL CAPACITY OR AS STATES—RULE 103 OF

THE RULES OF PROCEDURE OF THE GENERAL ASSEMBLY

Memorandum to the Officer-in-Charge of the United Nations
Conference on Human Settlements

1. This is in reply to your memorandum of 6 February 1995 on the above-
captioned subject. You inquire whether members of the Bureau of the Prepara-
tory Commission for the Habitat II Conference were elected as representatives
serving in their personal capacity or as States.
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2. Preparatory bodies established by the General Assembly, such as that
for the Habitat II Conference, are, pursuant to rule 161 of the rules of procedure
of the General Assembly, subject to the rules applicable to committees of the
Assembly unless the General Assembly or the preparatory body decide other-
wise. The applicable rule concerning election of officers of committees is rule
103. That rule, as well as other rules dealing with officers of committees, such
as rule 104, show that officers are elected in their personal capacity among the
delegates accredited to the committee. Under rule 161, the preparatory body
can decide to elect its officers in another manner. In a few cases, an open-ended
body consisting of all Member States has decided to elect a large Bureau similar
to that of the General Assembly, in which the Vice-Chairman were elected as
States.

3. In the case of Preparatory Commission for the Habitat II Conference,
the relevant part of its report, attached to your memorandum, lists the various
officers by individual name, followed by an indication in parenthesis of the
delegation from which they were elected. This indicates that the officers were
elected in accordance with the standard practice, i.e., in their personal capacity
and not as States. The only exception is the host country of the Conference
which is listed as an ex officio member of the Bureau.

4. In view of the foregoing, if one or more of the officers cease to par-
ticipate as representatives in the Preparatory Commission, it would be neces-
sary for the Committee to replace them by electing new officers; they cannot
automatically be replaced by another member of their own delegation.

21 February 1995

12. CIRCULATION OF OFFICIAL DOCUMENTS TO INTERGOVERNMENTAL ORGANI-
ZATIONS ACCORDED PERMANENT OBSERVER STATUS—RULE 74 OF THE RULES

OF PROCEDURE OF THE FUNCTIONAL COMMISSIONS OF THE ECONOMIC AND

SOCIAL COUNCIL

Memorandum to the Secretary, Commissions on
Health rights, Fifty-first session

1. This is in reply to your facsimile dated 27 February 1995, by which
you request legal guidance on the question whether rule 74 of the rules of proce-
dure of the functional commissions of the Economic and Social Council (or any
other rule, decision, or practice, for the matter) entitles participating intergov-
ernmental organizations, such as the Organization of the Islamic Conference
(OIC), to have official documents circulated.

2. Rule 74 of the rules of procedure of the functional commissions of the
Economical Social Council reads as follows:

“Representatives of intergovernmental organizations accorded permanent
observer status by the General Assembly and of other intergovernmental orga-
nizations designated on a continuing basis by the Council or invited by the com-
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mission may participate, without the right to vote, in the deliberations of the
commission on questions within the scope of the activities of the organizations.”

3. As an intergovernmental organization accorded permanent observer
status by the General Assembly, OIC pursuant to rule 74 may participate, with-
out the right to vote, in the deliberations of the Commission on Human Rights.

4. According to the established practice of the Organization, the right to
participate “in the deliberations” of meetings does not encompass the right to
circulate documents. This is the practice not only of the functional commissions
but also of Economic and Social Council, the parent organ of such commis-
sions. Rule 79 of the rules of procedure of the Council provides that organiza-
tions such as OIC may participate “in the deliberations of the Council”. That
rule has not, to our knowledge, ever been interpreted to include the right to
distribute documents.

5. The right to circulate documents, which entails financial implications
for the Organization, is reserved to the members of the Organization, unless
otherwise decided by the competent intergovernmental organ. (See for example
Economic and Social Council resolution 1296 (XLIV) of 23 May 1968 con-
cerning non-governmental organization and General Assembly resolution 43/
160 A of 9 December 1998 concerning the Palestine Liberation Organization.)

6. As you are aware, documents emanating from an intergovernmental
organization may always be circulated upon requests by any State Member of
the United Nations.

2 March 1995

13. MEANING OF THE WORDS “AGREED CANDIDATE”—RULE 68 OF THE RULES

OF PROCEDURE OF THE ECONOMIC AND SOCIAL COUNCIL—PARAGRAPH 16
OF ANNEX VI TO THE RULES OF PROCEDURE OF THE GENERAL ASSEMBLY

Letter to the Permanent Representative of a Member
State to the United Nations

I should like to reply to your letter of 8 May 1995 addressed to the Legal
Counsel, by which you requested legal advice on certain aspects of rule 68 of
the rules of procedure of the Economic and Social Council, which reads in rel-
evant part as follows:

“All elections shall be held by secret ballot, unless, in the absence of any
objection, the Council decides to proceed without taking a ballot on an
agreed candidate or slate…” (emphasis added)

The general question you raised was: in the absence of consensus among
the members of the Economic and Social Council, what is the legal interpreta-
tion of the phrase “agreed candidate” contained in rule 68? The phrase in ques-
tion reflects the well-established practice in both the General Assembly and the
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Economic and Social Council by which the requirement of a secret ballot for
elections is waived when there is an “agreed candidate or slate” and when there
is no objection to such a waiver. The meaning of the phrase is set out in para-
graph 16 of annex VI to the rules of procedure of the General Assembly, which
defines the practice of the Assembly as follows:

“The practice of dispensing with the secret ballot for elections to subsid-
iary organs when the number of candidates corresponds to the number of
seats to be filled should become standard and the same practice should
apply to the election of the President and Vice-Presidents of the General
Assembly, unless a delegation specifically requests a vote on a given elec-
tion” (emphasis added).

Thus, an agreed candidate or slate exists when the number of candidates
corresponds to the number of seats to be filled. The threshold question of what
constitutes the number of seats to be filled depends upon the particular election.
In some cases, there is no official geographic distribution among the posts to be
filled and thus it is the total number of vacancies to be filled which is the num-
ber at issue. In most other cases, the seats have been distributed among geo-
graphic regions by decision of the competent organ and thus the number of seats
to be filled is per region.

Turning to your specific question, if three seats are to be filled by candi-
dates from a particular region, that is the number of seats to be filled. Thus, a
secret ballot may be waived only if there are three candidates from the region
and there is no objection. If, as in your specific question, there are five candi-
dates from the region for three seats to be filled and only one has been endorsed
by the regional group, a secret ballot is still required among all five candidates
for the three seats. The fact that a group has endorsed certain candidates, of
whatever number, is irrelevant to ascertaining whether in fact, the number of
candidates from the region corresponds to the number of seats to be filled.

12 May 1995

14. SPONSORSHIP OF RESOLUTIONS BY ASSOCIATE MEMBERS OF THE ECONOMIC

COMMISSION FOR ASIA AND THE PACIFIC—RESOLUTION 69 (V) ECONOMIC

AND SOCIAL COUNCIL

Memorandum to the Deputy Executive Secretary, Economic
 and Social Commission for Asia and the Pacific

1. This is reply to your facsimile message of 12 May 1995, requesting
advice and guidance on the question whether sponsorship of resolutions by as-
sociate members of ESCAP could be seen as conflicting with their non-voting
status. You also expressed the hope that it could be found legally acceptable to
allow them to co-sponsor resolutions.
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2. As you note in your message, paragraph 6 of the terms of reference of
ESCAP states that representatives of associate members are entitled to “partici-
pate without vote” in ESCAP meetings. The terms go on to state in paragraph 7
that such representatives are eligible for appointment as members of ESCAP
subsidiary bodies, may vote in such bodies and may hold office therein. Neither
the terms of reference nor the rules of procedures, however, address the ques-
tion of associate members sponsoring resolutions or submitting proposals.

3. In order to address your query, it may be useful to refer to the legisla-
tive history of associate membership. In March 1947, the Economic and Social
Council requested the then Economic Commission for Asia and the Far East
(ECAFE) to appoint, at its first session, a Committee of the Whole to examine
the question of making provision for associating with the work of the Commis-
sion territories in the area proposed by member Governments responsible for
said territories’ international relations. It requested the Committee of the Whole
to report directly back to the Economic and Social Council at its July 1947
session. The 1947 report of ECAFE to the Economic and Social Council12 in-
cluded the requested report of the Committee of the Whole and revealed differ-
ing views among the members of the Committee as to the kind of status that
should be granted to such territories, ranging from full membership to consulta-
tions on questions of particular concern to them.

4. During the debate in the Committee, the Assistant Secretary-General
in charge of the Legal Department concluded that: “while there was not explicit
provision in the Charter of the United Nations on the subject, the Charter, in
spirit and principle, envisaged a clear difference between Members and non-
members and that this difference rested upon the fundamental principle that
rights of membership should not be granted unless the obligations of member-
ship were also assumed … As for Non-Self-Governing Territories … full mem-
bership would be contrary to the special regime prescribed for such Territories
under Chapters XI, XII and XIII of the Charter”.

5. The Committee of the Whole eventually agreed on admitting Non-
Self-Governing Territories as associate members of the Commission, as well as
on the procedure for admitting them. The Commission also considered rights to
be accorded to associate members. The Economic and Social Council adopted
the text recommended by the Committee as resolution 69(V) of 5 August 1947,
which reads in relevant part as follows:

“The Economic and Social Council,

Resolves that the following be added to the terms of reference of the Com-
mission as article 3a:

…

(ii) Representatives of associate members shall be entitled to participate
without vote in all meetings of the Commission, whether sitting as
Commission or as a committee of the whole;

(iii) Representatives of associate members shall be eligible to be appointed
as members of any committee, or other subordinate body, which may
be set up by the Commission and shall be eligible to hold office in
such body.”
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During the debate on the report in the Council, no references were made to
the specific issue of the rights to be accorded associate members.

6. While the report of the Committee of the Whole does not reveal whether
the right of associate members to submit formal proposals was discussed, the
following paragraph is highly instructive:

“The rights to be accorded to associate members were … considered. It
was the general view of the delegations that associate members should
participate as fully as possible in the work of the Commission and should
enjoy all the privileges of membership short of the right to vote in meetings
of the Commission. Eligibility to hold office and the right to vote in any
subordinate bodies were regarded as appropriate to associate membership.
It was finally decided that associate members should not be given the right
to vote when the Commission was sitting as Committee of the Whole”
(emphasis added).

7. The legislative history summarized above points to clear intention on
the part of both ECAFE and the Economic and Social Council, at the time of the
adoption of resolution 69(V), to grant associate members wide rights of partici-
pation in the work of the Commission, while at the same time maintaining a
clear distinction between their status and that of full members.

8. As a general rule, unless decided otherwise by the competent body,
the submission of proposals and the sponsoring of resolutions is a prerogative
of full membership in United Nations bodies. It is linked to the right to vote as
it in fact initiates the decision-making process, culminating in voting or the
taking of a decision; proposals are made with a view to their being acted upon
by the body concerned. The same applies to other actions, such as explanations
of vote, procedural motions and points of order, which, by their very nature are
closely linked to the process of decision-making and thus are actions which
remain solely within the prerogative of full members.

9. In certain circumstances, however, procedures have been devised to
allow non-members of a body to submit proposals and draft resolutions, and yet
not initiate a decision-making process. This is done by specifying that such a
proposal may not be put to the vote unless so requested by a member of the
body concerned (see, for example, rule 38 of the provisional rules of procedure
of the Security Council). The parent organ of ESCAP has made such exceptions
both for itself and for its functional commissions. States which are not members
of the Economic and Social Council and specialized agencies are permitted to
submit proposals which may be put to the vote on request of any member of the
Council (rules 72(3) and 75(b) of the rules of procedure of the Economic and
Social Council). The same applies, mutatis mutandis, in the function commis-
sions of the Council (rules 69(3) and 71(b) of the rules of procedure of the
functional commissions of the Council).

10. It should be noted that, as in the case of ESCAP, many resolutions are
adopted in the aforementioned bodies without a vote. In those circumstances,
the requirements of the rule are met if any member of the body concerned re-
quests that a decision be taken on the draft resolution proposed by a non-mem-
ber. Such a request may be inferred by a member co-sponsoring the proposal of
the non-member as well as by a presiding officer proposing its adoption.
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11. In the case of ESCAP, it is consistent with the legislative history of
resolution 69(V), as indicated above, for ESCAP to interpret its terms of refer-
ence broadly with regard to the rights of associate members, so as not to bar
associate members from sponsoring resolutions or making substantive propos-
als in the Commission. However, in order to ensure that the decision-making
process remains in the hands of full members, we would advise ESCAP to fol-
low the model of the Economic and Social Council and, while allowing the
submission and consideration of proposals by associate members, adopt the policy
that such proposals may not be acted upon unless so requested by a full member
of the Commission.

12. If ESCAP interprets its terms of reference as indicated above, in view
of the silence on this matter in the ESCAP terms of reference, it would be appro-
priate in our view for ESCAP to inform the Economic and Social Council of
such interpretation. ESCAP could submit to the attention of the Council its in-
terpretation of the scope of rights of associate members, based upon the rel-
evant legislative history. This would allow the Council to confirm, explicitly or
implicitly, that understanding or to modify it should it so wish.

13. Alternatively, from a policy point of view ESCAP may prefer to have
the matter squarely addressed in its terms of reference. It could thus recommend
to the Economic and Social Council that paragraph 6 of its terms of reference
should be amended to include a provision reading along the following lines:
“Representatives of associate members may submit proposals which may be
put to the vote on request of any member of the Commission”.

30 May 1995

15. RELATIONSHIP BETWEEN UNITED NATIONS AGENCIES AND ADVERTISING

AGENCIES FOR FUND-RAISING ACTIVITIES AND PROGRAMMES—USE OF

UNITED NATIONS NAME AND EMBLEM

Memorandum to the Director, Mexico Regional Office, United Nations
International Drug Control Programme

1. This is in response to your facsimile of 13 June 1995. By your fac-
simile, you advised us that the Regional Office of the United Nations Interna-
tional Drug Control Programme in Mexico “has embarked on a relationship
with commercial firms, in an effort to raise awareness of UNDCP’s mandate in
the region and to raise funds for activities and programmes”. You sought our
guidance on the appropriate procedures to be followed by UNDCP in its “con-
tacts with commercial firms, and particularly with advertising agencies, for
awareness-raising and fund-raising activities”. Specifically, you sought our ad-
vice and comments on the following issues:

(a) Whether other United Nations agencies have concluded arrangements
“with commercial firms, and particularly with advertising agencies, for aware-
ness-raising and fun-raising activities;”
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(b) The quantum and method of calculating the professional fees payable
by United Nations agencies to advertising agencies;

(c) The Organization’s policy and applicable restrictions in respect of as-
sociating the United Nations name and emblem with commercial firms “in ad-
dition to the prohibition of taking on sponsors that manufacture cigarettes, li-
quor, or which have poor environmental or labour records”.

Our comments on your queries are set out below.

2. On the basis of your facsimile, it appears that the context giving rise
to your inquiries is the celebration of International Day against Drug Abuse and
Illicit Trafficking. We understand that, for purposes of the commemoration, an
arts festival has been organized by UNDCP to take place on 26 June 1995 in
Mexico City. You indicated that the arts festival will not have a fund-raising
component and that “its sole purpose is to raise public awareness of [UNDCP’s]
work in the region”. You further advise, however, that all expenses for this fes-
tival will be financed from funds raised from “commercial patrons (i.e., compa-
nies) that at this moment are still being lined up”. It further appears that this
fund-raising will not be undertaken by UNDCP, which “is not making direct
contact with the companies,” but by an advertising agency. As stated in your
facsimile, UNDCP is “guiding” the advertising agency on, inter alia, “the ap-
propriateness of certain companies sponsorship”.

3. In the light of the above statements, we understand that the advertis-
ing agency will engage in fund-raising on behalf of the United Nations and will
be using its name to obtain money from corporate sponsors to cover the ex-
penses of the festival. As regards the details of the actual fund-raising, e.g., the
amounts of the donations to be given by corporate sponsors, the manner of col-
lecting and accounting for funds raised, the amounts to be retained by the adver-
tising agency for expenses or whether any remaining balance of the funds, if
any is left after expenses, would be turned over to the United Nations, no infor-
mation has been made available to us on those issues.

4. We would urge the utmost caution before proceeding with this course
of action. The advertising agency will raise funds by using the name of the
United Nations and acting as agent for the United Nations. In return, the Orga-
nization allegedly will benefit from the funds raised. Our consistent experience
with these schemes over the past 20 years is that, when problems arise during
the course of the fund-raising activities (e.g., improper solicitation of funds,
mismanagement of funds or difficulties with the taxation authorities of the State
in which the agency is incorporated), the Organization is potentially vulnerable
to resultant claims since donors or those supplying services will argue that they
were induced to do so by the representations of the agency that it was acting for
the Organization. Thus, the United Nations could be held responsible and thus,
liable vis-à-vis the sponsors and donors for actions or omissions of the agency
which will be acting on behalf of the United Nations.

5. In addition, and in view of the fact that the agency is subject to the
national law and would be acting as an agent of the United Nations, the Organi-
zation runs the danger of being joined in any claims and/or judicial proceedings
initiated against the agency by aggrieved sponsors and contributors, and this
may lead to a questioning, and perhaps a denial by the courts, of the immunities
of the Organization. There are no contract clauses in a contract with an advertis-
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ing agency that can protect the United Nations since corporate sponsors and
donors will be acting on the agency’s representations and would not be party to
the United Nations/advertising agency contract (on the assumption that one has
been concluded) which would contain the clauses holding the United Nations
harmless.

6. As regards your query on the Organization’s policy and applicable
restrictions in respect of associating the United Nations name and emblem with
commercial firms “in addition to the prohibition of taking on sponsors that manu-
facture cigarettes, liquor, or which have poor environmental or labour records”,
it should be noted that the use of the United Nations name and emblem is re-
served solely for official purposes in accordance with General Assembly reso-
lution 92(I) of 7 December 1946. Furthermore, that resolution expressly prohib-
its any use of the United Nations name and emblem for commercial purposes or
in any other way without the authorization of the Secretary-General, and rec-
ommends that States Members take the necessary measures to prevent the use
thereof without the authorization of the Secretary-General. This Office has con-
sistently opposed permitting the use of the United Nations name or emblem by
private enterprises, even for the purpose of raising funds for the United Nations
activities.

7. In the light of the foregoing, granting to an advertising agency and/or
to commercial sponsors the right to use the United Nations name in return for
financial contributions would constitute a departure from the accepted policies
and practices of the Organization and, in particular, from the mandated obliga-
tion to avoid arrangements which countenance commercial benefits to firms
through use of the United Nations name. Furthermore, authorizing such use of
the United Nations name would endanger the continued protection enjoyed by
the Organization in respect of the United Nations name, which is protected free
of charge pursuant to the Paris Convention13 but on the basis that it is not used
for commercial purposes.

8. In our view, for the reasons given above, it would be necessary to
obtain legislative approval to proceed with the activities outlined in your fac-
simile, in particular, because there is not legislative authority for the assump-
tion of open-ended financial liabilities by the Organization through the use of
the United Nations name for fund-raising purposes.

26 June 1995
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16. ACCOUNTABILITY OF THE ADMINISTRATOR OF THE UNITED NATIONS

DEVELOPMENT PROGRAMME VIS-À-VIS THE ACTIVITIES OF THE UNITED

NATIONS OFFICE

Memorandum to the Administrator, United Nations
Development Programme

1. This is in reference to the memorandum of 1 August 1995, requesting
advice on the above-captioned subject matter. The delay in responding to that
request is very much regretted; however this has been necessitated by the com-
plex nature of the questions raised, entailing as they do a review of the complete
history of the establishment of the United Nations Office of Project Services
(UNOPS).

2. In the memorandum under reference, you requested “advice on the
nature and extent of the Administrator’s accountability on the activities of UNOPS
and to whom,” in his capacity as Administrator of UNDP, Chariman of the Man-
agement Coordination Committee (MCC) and member of MCC.

3. The question of the accountability of the UNDP Administrator on the
activities of UNOPS, in my view, has to be examined in the light of the status of,
and functions entrusted to, UNOPS by the Executive Board of UNDP, formerly
the Governing Council, as well as the Administrator’s overall responsibilities
for the United Nations Development Programme, as provided by the General
Assembly in its resolution 2688(XXV) of 11 December 1970 (also known as
the “Consensus”), on the capacity of the United Nations development system.

UNOPS STATUS AND FUNCTIONS

Status

4. The Secretary-General proposed the separation of UNDP and the Of-
fice of Project Services (OPS), in the context of the restructuring of the eco-
nomic and social sectors, to eliminate “the conflict inherent in UNDP exercis-
ing coordination responsibility in relation to the operational activities of the
system while retaining, through OPS, its own implementation capability”.14

5. In response to the Secretary-General’s initiative, UNOPS was estab-
lished pursuant to Executive Board decision 94/12 of 9 June 1994, and on the
authority of General Assembly decision 48/501 of 19 September 1994. In para-
graph 6 of its decision 94/12 the board recommended to the General Assembly,
and the Assembly accepted, that UNOPS should become a “separate and identi-
fiable entity in a form that does not create a new agency and in partnership with
the United Nations Development Programme and other operational entities.”
The term “agency” in this context has to be understood in the sense of a subsid-
iary organ of the United Nations in terms of Article 22 of the Charter United
Nations, rather than a specialized agency. The General Assembly is authorized
to establish subsidiary organs, such as UNDP and the United Nations Children’s
Fund. The Board does not posses that power.
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6. The Executive Board further decided, in paragraph 4 of decision of
94/12, to enhance its role vis-à-vis UNOPS and to retain overall policy guid-
ance and supervision for its activities. In paragraph 8 of the decision, the Board
decided that “subject to paragraph 6 of the present decision, the Executive Di-
rector of UNOPS will report to the Secretary-General and the Executive Board
through the Management Coordinating Committee”.

Functions

7. The functions of UNOPS are described in paragraph 4 of the report of
the Executive Director, on ways of establishing the Office as a separate and
identifiable entity,15 and consist of: comprehensive project management; imple-
mentation of project components; project supervision and loan administration;
and management services.16 However, these functions are to be carried out within
the limitations established by the Board in its decisions 94/12 of 9 June 1994
and 94/32 of 10 October 1994, that UNOPS is to undertake implementation
rather than funding activities, which remains the responsibility of UNDP within
the United Nations development system. The Executive Board itself does not
provide the distinction between implementing and funding activities, although
some of its members did request clarification on this matter when considering
the note by the Secretary-General, resulting in decision 94/12. However, it is
safe to say in this context that UNOPS is authorized to provide services relating
to implementation of already funded programmes and projects, and not to en-
gage in the actual fund-raising to support such programmes and projects. UNDP
was thus to retain its role as the main funding agency of United Nations system
technical assistance activities, for which the specialized agencies essentially
provide executing agency functions and UNOPS acts as implementing entity.

Accountability

8. On the question of accountability for UNOPS activities, the Execu-
tive Director had proposed in his report:17 “UNOPS activities shall be consid-
ered separate and distinct from UNDP activities, and shall be reported as such.
Consequently, the Executive Director, through MCC, and in accordance with
delegated authority, shall be fully responsible and accountable to the Executive
Board for all phases and aspects of UNOPs activities”. (emphasis added)

9. However, in its decision 94/32, the Executive Board, while taking note
of the report of the Executive Director, found reason once again to underline the
fact that “the United Nations Office for Project Services will undertake imple-
mentation and not funding activities”,18 and reaffirmed, in paragraph 4, that
“UNOPS will operate with the United Nations development system and will not
become a new agency and that the requirements regarding accountability must
be consistent with the decision not to establish a new agency as contained in
paragraph 3 of decision 94/12”. (emphasis added)19

10. The question of accountability was again addressed in the UNOPS
Financial Regulations which were submitted in a joint report to the Executive
Board of the UNDP Administrator and the Executive Director.20 The report was
considered by the Board at its first regular session in 1995; by its decision 95/1
of 10 January 1995 the Board approved the Financial Regulations as an annex
to the UNDP Financial Regulations and Rules.21 UNOPS financial regulation
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3.1 provides that “the Executive Director is accountable for UNOPS activities
to the Executive Board and to the Secretary-General, and shall report to the
Executive Board through the Management Coordination Committee, which shall
provide operational guidance and exercise management direction”. This provi-
sion is consistent with Executive Board decision 94/12, which also provides
that the Executive Board shall report to the Secretary-General and the Execu-
tive Board through MCC (see decision 94/12, para 8).

11. It is clear from the above analysis that while the various reports to the
Executive Board make references to accountability, the Board itself only ad-
dresses it in its decision 94/32 by emphasizing that UNOPS is to operate within
the development system and is not to become a new agency, and in the limited
context of the UNOPS Financial Regulations. In this context, while MCC is to
provide “operational guidance and management direction”, collectively, to the
Executive Director, the latter remains accountable for the conduct of UNOPS
activities.

12. Therefore, the responsibility and ultimate accountability of the Ad-
ministrator in this case must also be examined in the broad context of the Gen-
eral Assembly resolution 2688(XXV).

ADMINISTRATOR’S ACCOUNTABILITY

Operational activities

13. Paragraph 37 of General Assembly resolution 2688(XXV) provides
that “in addition to the responsibilities to be delegated to him by the Governing
Council, the Administrator will be fully responsible and accountable to the
Governing Council for all phases and aspects of the implementation of the
Programme”.

14. The accountability of the Administrator is thus very broad and also
encompasses the UNDP-funded and supported programmes implemented by
UNOPS, as such implementation by UNOPS is one phase or aspect of the over-
all Programme, although the Executive Director remains accountable for the
actual implementation of the particular projects entrusted to UNOPS.

15. It is important to note that in accepting to separate UNOPS from UNDP,
“in order to strengthen the coordinating and central funding and roles of the
United Nations Development Programme” and to “ensure that the Office for
Project Services will undertake implementation rather than funding activities”,
the Executive Board recommended to the General Assembly that the Office for
Project Services, while becoming a separate and identifiable entity, should be
established in “a form that does not create a new agency; and in partnership
with the United Nations Development Programme and other operational enti-
ties”. (See Executive Board decision 94/12, para. 1 and 5, respectively). The
General Assembly accepted the recommendation of the Board in its decision
48/501, acting also on the recommendation of the Economic and Social Coun-
cil. While, therefore, in terms of financial regulation 3.1, the Executive Director
is accountable to the Executive Board and the Secretary-General for the proper
discharge of UNOPS activities, the Administrator retains certain responsibili-
ties for the Programme derived from General Assembly resolution 2688(XXV).
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16. In accordance with General Assembly resolution 2688(XXV), the
Administrator has specific responsibilities and is accountable to the Executive
Board, and the General Assembly, for the realization of the objectives of the
United Nations Development Programme. In view of the fact that the Executive
Board of the United Nations Development Programme also exercises authority
over UNOPS, providing overall policy guidance and supervision for its activi-
ties, the Administrator, in the light of his overall responsibilities sunder resolu-
tion 2688(XXV), remains ultimately accountable for the activities of UNOPS,
relating to the implementation of the Programme.22 Furthermore, on the basis
also of resolution 2688(XXV), the Administrator is responsible and account-
able to the Executive Board for any other matters within the purview of the
Board, which the Board may in its discretion delegate to him.

17. However, it is very clear that in the performance of his responsibili-
ties vis-à-vis UNOPS, the Administrator is to take account of the authority en-
trusted to MCC to provide “operational guidance and management direction
for UNOPS” (see paragraph 3 of decision 95/1 approving the UNOPS Financial
Regulations and Rules). This is especially important, in view of the decision to
establish UNOPS as a separate and identifiable entity albeit within the United
Nations development system, and the role of MCC which resulted from the
need to address certain perceived conflicts inherent in UNDP exercising coordi-
nating responsibilities in relation to operational activities of the system while
retaining, through UNOPS, its own implementing capability.23

18. Apart from the above, we have found no specific evidence in the docu-
mentation relating to UNOPS, for the view that the Administrator bears any
individual responsibility for UNOPS in his capacity as Chairman of MCC. Para-
graph 7 of Executive Board decision 94/12 provides that the membership of
MCC shall consist of the following: “Chariman: Administrator of UNDP; Mem-
bers: the Under-Secretary-General for Administration and Management and the
Under-Secretary-General for Development Support and Management Services;
Secretary: the Executive Director of UNOPS”. The role of the Chairman is not
defined further and it does not seem that it was in any way intended to confer on
him any more personal responsibilities for the functioning of MCC than the
other members of that body, except those largely procedural responsibilities
inherent in the Office of the Chariman. MCC has been given responsibilities by
the Board and the Secretary-General and performs those functions collectively.
We therefore do not see any individual role for the Administrator, except as part
of the Committee, in the exercise of his functions as a part of MCC.

Personnel

19. In respect of the personnel and financial aspects of UNOPS, however,
the accountability of the Administrator is much clearer than in the case of the
operational activities. In his note to the Executive Board (DP/1994/52) of 6
June 1994, the Secretary-General stated, in paragraph 10, that “the existing fi-
nancial and personnel regime would be maintained”.

20. Accordingly, the delegation of authority by the Secretary-General to
the Administrator, provided in personnel directive PD/2/65/Add.1 of 14 Febru-
ary 1966 as amended on 11 October 1971, in respect of the United Nations Staff
Regulations and Rules, would seem to also be applicable to UNOPS.24 There-
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fore, although the Executive Director would clearly be responsible for manag-
ing the day-to-day personnel-related questions that may arise, the Administra-
tor is ultimately accountable for such matters.

Finance

21. As regards the financial regime, the Executive Board approved sepa-
rate UNOPS Financial Regulations (in DP/1995/7/Add.1) by its decision 95/1
of 10 January 1995, as an annex to the UNDP Financial Regulations and Rules.
Regulation 9.1 provides that the Secretary-General shall “act as custodian of
UNOPS income and resources entrusted to the charge of UNOPS”. Regulation
9.2 provides that the Secretary-General may “delegate to the Administrator of
UNDP such authority with respect to custody of funds as would facilitate the
efficient and effective management of UNOPS income as well as resources en-
trusted to the charge of UNOPS, and such delegated authority may be accepted
by the Administrator of UNDP in writing”. Thus, the Administrator under del-
egation from the Secretary-General is responsible for the custody of the UNOPS
funds and is ultimately accountable to the Secretary-General and the Executive
Board for their proper administration under the UNDP Financial Regulations
and Rules.

CONCLUSION

22. In summary, while UNOPS has been separate operationally from
UNDP to avoid the perceived conflict mentioned by the Secretary-General, the
UNDP Administrator retains certain overall responsibilities with regard to the
activities of UNOPS. These responsibilities are derived from General Assembly
resolution 2688(XXV), which makes the Administrator accountable to the Ex-
ecutive Board directly for all phases and aspects of the Programme and realiza-
tion of its objectives, and upon delegation, for the other activities for which the
Board retains overall policy guidance and supervision. Thus, while the UNDP
Administrator remains accountable for the achievement of the overall objec-
tives of the Programme, the Executive Director is accountable for the imple-
mentation of the particular projects for which he has operational responsibility.

23. In addition, the Administrator, under delegation from the Secretary-
General, retains the ultimate responsibility for UNOPS in personnel and finan-
cial matters. As explained above, we see no basis for individual responsibility
of the Administrator, for UNOPS activities as Chairman or part of MCC, except
in regard to procedural matters inherent in the position of Chairman. The re-
sponsibilities of MCC have been entrusted to the Committee and are exercised
collectively by that body in accordance with such directions as the Secretary-
General or the Executive Board may provide with regard to the functioning of
the Committee.

6 September 1995
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17. THE SECRETARY-GENERAL’S AUTHORITY TO BORROW FUNDS

I. Note to the Under-Secretary-General for Legal Affairs

THE UNITED NATIONS FINANCIAL REGULATIONS AND RULES

1. Financial regulation 4.1 provides as follows:

“The appropriations voted by the General Assembly shall constitute an
authorization to the Secretary-General to incur obligations and make pay-
ments for the purposes for which the appropriations were voted and up to
the amounts so voted.”

This regulation stipulates that the Secretary-General can only “incur obli-
gations and make payments”, which would bind the Organization financially,
on the basis of previously approved appropriations by the General Assembly.
Consistent with this plain meaning of the regulation, financial rule 110.1(a) re-
quires the Under-Secretary-General for Administration and Management to be
responsible for ensuring that the expenditures of the Organization remain within
he limits of the appropriations approved by the General Assembly.

2. This Office has consistently interpreted these texts as excluding, per
se, borrowing activities, because only appropriated funds (i.e., funds that are
available within the budget, in accordance with the Financial Regulations and
Rules) can be expended. In other words, it has never been doubted by this Of-
fice and, we understand,by past Controllers, that the United Nations Financial
Regulations and Rules require that specific authority from the General Assem-
bly would be required for the United Nations to borrow.

BORROWING BY THE ORGANIZATION

Borrowing from the external sources

3. Borrowing from sources external to the Organization with the author-
ity of the General Assembly is exceptional.

4. In its resolution 1739 (XVI) of 20 December 1961, the General As-
sembly noting, in the context of a grave financial crisis, that “under the existing
circumstances, extraordinary financial measures are required” but “that such
measures should not be deemed a precedent for the future financing of the ex-
penses of the United Nations”, authorized the Secretary-General to issue United
Nations bonds in the amount of US$ 200 million, to be repaid in 25 annual
installments. The bonds were to be offered by the Secretary-General to States
Members of the United Nations, the specialized agencies and the International
Atomic Energy Agency, as well as to the official institutions of such members,
and with concurrence of the Advisory Committee on Administrative and Bud-
getary questions, to non-profit institutions or associations.

5. In the few instances where the General Assembly granted borrowing
authority, it made such borrowing subject to strict conditions, notably those
mentioned below.
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(a) Sources of funds

6. In the exceptional instances where the General Assembly has autho-
rized borrowing from sources outside the Organization, such outside sources
have been generally restricted to Governments, and governmental or intergov-
ernmental institutions,25 authorizing the Secretary-General to negotiate with the
International Refugee Organization an interest free loan to finance the United
Nations programme of assistance to Palestine refugees. We only found one in-
stance where borrowing had been authorized from private, non-commercial
sources, namely, “non-profit institutions or associations”, subject to the concur-
rence of the Advisory Committee on Adminstrative and Budgetary Questions26

on United Nations bonds (also noted above). Our files indicate that borrowing
from commercial sources or banks has never been authorized.

(b) Other Conditions

7. The General Assembly’s granting of borrowing authority has been on
a case-by-case basis and, with one exception (resolution 1739(XVI) on the United
States bonds), for short-term loans. Strict conditions are provided to guarantee
that borrowing is utilized as a last resort, and to secure the availability of funds
for repayment. In the only case where the Assembly authorized the issuance of
bonds, it also decided to include annually in the regular budget of the organiza-
tion an amount sufficient to cover the installments of principal, and the interest
charges, on the bonds.

8. To our knowledge, the only authorization currently in effect for bor-
rowing from sources external to the Organization is pursuant to financial regu-
lation 5.10, which authorizes borrowing from Governments for the reimburs-
able seed operations of the United Nations Centre for Human Settlements
(HBITAT) Foundation, on the condition that payment of the principal of, and
any interest on, such borrowing should be only the resources of the Foundation.

9. In the light of the above, it seems that the Secretary-General would
need authorization from the General Assembly to borrow funds from any source
external to the Organization, including the World Bank.

Borrowing from United Nations funds

10. The Secretary-General has been given limited authority to borrow from
United Nations funds. General Assembly resolution 48/232 of 23 December
1993, authorized the Secretary-General, inter alia, to advance from the Working
Capital Fund,” during the biennium 1994—1995, such sums as are necessary to
finance budgetary appropriations pending receipt of contributions” and, in that
connection, to “cash from special funds and accounts in his custody” (emphasis
added). The latter provision reads as follows:

“Should [the amount of 100 million United States dollars] prove inadequate
to meet the purposes normally related to the Working Capital Fund, the
Secretary-General is authorized to utilize, in the biennium 1994—1995,
cash from special funds and accounts in his custody, under the conditions
approved in General Assembly resolution 1341(XIII) of 13 December 1958,
or the proceeds of loans authorized by the General Assembly.”
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11. The fact that such authority is reiterated in a General Assembly reso-
lution for each biennium makes it clear that this is an exceptional arrangement
requiring a specific authorization from the General Assembly.

STATUS OF THE WORLD BANK AND ITS LENDING AUTHORITY

12. Although it is not for this Office to advise on the capacity of the World
Bank to extend loans for the temporary relief of budgetary deficits of intergov-
ernmental organizations, the following observations are offered from our quick
review of the World Bank’s Articles of Agreement.

13. The International Bank for Reconstruction and Development, also
known as the World Bank, provides assistance on technical and financial mat-
ters to developing countries.

14. Article I of the Articles of Agreement of IBRD provides that one of
the World Bank’s purposes is:

“to assist in the reconstruction and development of territories of members
by facilitating the investment of capital for productive purposes …, to pro-
mote private foreign investment by means of guarantees or participating in
loans and … to arrange those loans.”

15. The use of the resources of the World Bank is exclusively for the ben-
efit of the members with equitable consideration to projects for development
and reconstruction. World Bank loans are subject to a number of conditions, the
most salient of which are the following:

(a) At the base of every request of a potential borrower must be a project
that the World Bank should finance (the principle of “project financing”); and

(b) The Bank makes loans either to its member States or governmental
authorities or private enterprises in the territories of its member States.

26 September 1995

II. Note to the Secretary-General

THE SECRETARY-GENERAL’S AUTHORITY TO BORROW FUNDS

1. This is in response to your request of yesterday to elaborate on certain
aspects of our previous note on this subject [see note of 26 September 1995
above] with respect to those instances where, in the past, the Secretary-General
was authorized by the General Assembly to borrow funds from sources external
to the Organization.

2. The information set out below was gathered by the Office of Legal
Affairs on the basis of information contained in our files and in consultation
with the Office of the Controller, which would have had responsibility for over-
seeing these matters.
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SUMMARY

3. The present paper contains information concerning particular instances
in which previous Secretaries-General were granted exceptional authority by
the General Assembly to borrow monies from sources external to the Organiza-
tion beyond that contained in our earlier note on borrowing authority of 26 Sep-
tember 1995.

4. The paper addresses four instances in which the General Assembly
authorized the Secretary-General to borrow from an external source: two in-
volved authorizations for short-term loans by Governments, one involved the
issuance of bonds to Governments, members of the specialized agencies and,
with the concurrence of the Advisory Committee on Administrative and Bud-
getary Questions, to non-profit organizations, and a fourth involved a loan from
the host Government to construct the Headquarters.

5. As far as we can determine from the information available to us, the
Secretary-General never exercised the authority to seek short-term loans from
Governments. The Secretary-General did exercise the authority in 1961 to issue
bonds, borrowing approximately $170 million from Governments. The Secre-
tary-General also borrowed $65 million for the construction of Headquarters.
Please not that, given the little time available for this review, we have limited
ourselves to documentation available in the files of the Office of Legal Affairs,
as well as to other documents published in the Official Records of the General
Assembly.

Short-term loans authorizations

6. In 1958, for the first time, the Secretary-General was authorized, by
the General Assembly in its resolution 1341 (XIII) of 13 December 1958, sub-
ject to the conditions set out in paragraph 8 of his report (A/C.5/743) of 19
December 1958, and in case the Working Capital Fund proved to be inadequate,
to borrow cash, on payment of normal current rates of interest, from special
funds and accounts in his custody for purposes which normally relate to the
Working Capital Fund (resolution 1341 (XIII), para. 4). Since that time, in the
resolutions approving the Working Capital Fund for a specific financial period,
that authorization has been extended.

7. In 1959 the Secretary-General in his report (A/C.5/809) pointed out the
need for continuing the authorization to borrow from special funds and accounts
under his custody and suggested, inter alia, that “consideration also be given to
the desirability of removing the present restriction which limits such recourse to
funds temporarily available in special accounts under the Secretary-General’s
custody”. The Advisory Committee considered the Secretary-General’s proposals
and recommended, inter alia, that the Assembly should expand the authorization
granted under paragraph 4 of resolution 1341 (XIII) “to cover also short term
loans from Governments and, exceptionally, from commercial sources”. The Ad-
visory Committee on Administrative and Budgetary Questions recommendation,
however, was only partially endorsed by the General Assembly, which, by its
resolution 1448 (XIV) of f5 December 1959, extended the borrowing authority
given to the Secretary-General under resolution 1341 (XIII) to “short-term loans
from Governments”, but not to loans from commercial sources.27 The reference to
“short-term loans from Governments” was repeated in General Assembly resolu-
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tion 1586 (XV) of 20 December 1960. As for the current biennium, in its resolu-
tion 48/232 of 23 December 1993 the General Assembly authorized the Secre-
tary-General to utilize “cash from special funds and accounts in his custody … or
the proceeds of loans authorized by the Assembly”.

8. The authority to borrow from funds under the Secretary-General’s
custody has been frequently used. However, despite the authorization to seek
“short-term loans from Governments” or the general reference to “loans ap-
proved by the General Assembly”, nothing in the documentation available in
our files indicates that the Secretary-General’s ad hoc authority to seek such
short-term loans was ever used. Indeed, no such loans are mentioned in a com-
prehensive review of prior financial crises contained in the Secretary-General’s
report (A/C.5/40/16) of 3 October 1985. We have contacted the Controller’s
Office, which after a quick review of its records, has confirmed that apparently
no such short-term loans were ever sought by the Secretary-General. From our
review of the matter, it appears that only instance where the Secretary-General
actually borrowed funds from sources external to the Organization is the 1961
bond issue, which is briefly described below.

The United Nations bond issue

9. By its resolution 1739 (XVI) of 20 December 1961, the General As-
sembly, noting, in the context of a grave financial crisis, that “under the existing
circumstances, extraordinary financial measures are required” but “that such
measures should not be deemed a precedent for the future financing of the ex-
penses of the United Nations”, authorized the Secretary-General to issue United
Nations bonds in the amount of $200 million, to be repaid in 25 annual install-
ments. Of the total amount originally authorized by the General Assembly, bonds
amounting to US$ 169.9 million were sold. The bonds were to be offered by the
Secretary-General to States Members of the United Nations, and members of
the specialized agencies and of the International Atomic Energy Agency, as well
as to the official institutions of such members, and, with the concurrence of the
Advisory Committee on Administrative and Budgetary Questions, to non-profit
institutions or associations. According to the limited information available in
the files on this matter (doubtless archival files in the Controller’s Office would
have more details concerning the bond issue), it seems that all bonds then issued
by the Organization were subscribed by Governments.

10. Unlike public bonds issued by the World Bank and by regional devel-
opment banks, which are explicitly made subject to the law of the country of
issue, the United Nations bonds were truly international and were not explicitly,
or by implication, made subject to any national law. The bonds were subject to the
United Nations Bond Regulations No.1, which were printed on the reverse thereof.
The bonds were issued in fully registered form, were payable to the named holder
and could only be transferred to a Government or institution to which the bonds
were authorized to be offered by General Assembly resolution 1739 (XVI). They
were subject to prepayment at the election of the United Nations, as a whole at
any time or in part from time to time, upon not less than 45 nor more than 60 days
written notice to the holder. By its resolution 1739 (XVI) the General Assembly
decided to include annually in the regular budget an amount sufficient to pay the
interest charges on such bonds and the installments of principal due on the bonds.
To our knowledge, the bonds were fully amortized in or around 1991.
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Loan to finance the construction of the permanent
Headquarters of the United Nations

11. As part of the arrangements for the construction of the United Nations
Headquarters in Manhattan, the Secretary-General was authorized by the Gen-
eral Assembly in its resolution 182 (II) of 20 November 1947, inter alia, to
negotiate and conclude, on behalf of the United Nations, a loan agreement with
the Government of the United States of America for an interest-free loan which
would require approval by the Congress of the United States in an amount not to
exceed $65,000,000 to provide for the payment of costs of construction (and
related costs)”. That resolution further provided that such loan would be for a
term not less than 30 years and should be repayable in annual installments from
the ordinary budget of the United Nations.

12. Pursuant to that authorization, the United Nations and the United States
Governments signed the loan agreement on 23 March 1948. The loan agree-
ment provided for the loan of a sum not to exceed the aggregate of $65,000,000,
to be advanced by the United States to the United Nations upon request by the
Secretary-General and upon certification of the architect or engineer in charge
of the construction that the amount was requested to cover payments in connec-
tion with the construction and furnishing of the permanent Headquarters of the
United Nations. The loan agreement provided for early payments in amounts
ranging from $1,000,000 to $2,500,000 commencing in 1 July 1951 and ending
on 1 July 1982. Pursuant to the loan agreement, the United Nations agreed that
it would not, “without the consent of the United States, while any indebtedness
incurred [there]under [was] outstanding unpaid, create any mortgage, lien or
other encumbrance on or against any of its real property in the Headquarters
district”.

29 September 1995

18. RIGHT TO VOTE OF A UNION OR GROUP OF MEMBER STATES

RIGHTS OF THE EUROPEAN COMMUNITY IN THE GENERAL ASSEMBLY

Letter to the Director, Office of International Standards and Legal
Affairs, United Nations Educational, Scientific and Cultural Orga-
nization

I wish to acknowledge receipt of your telefax message dated 20 September
1995.

In your communication, you inquire about the following:

(1) Do the rules and/or practice of the United Nations permit the full par-
ticipation, with the right to vote, by any union or group of Member States, on
the same footing as other participating Member States, in meetings of the Gov-
erning bodies of the Organization?
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(2) If so, may the Member States of the union or group also participate at
the same time in their respective individual capacities in such meetings with the
right to vote?

The Charter of the United Nations grants the right to vote in the intergov-
ernmental organs of the United Nations only to individual Member States. In-
tergovernmental organizations or other entities cannot be Members of the United
Nations, and consequently do not have the right to vote in its organs. However,
such entities may participate in the work of United Nations organs as observers.

In your communication, you refer to “any union or group of Member States”,
by which you may have in mind the “European Union”. In this connection,
please note that the European Economic Community was granted observer sta-
tus in the General Assembly by the Assembly resolution 3208 (XXIX) of 11
October 1974. Since then, that organization has changed its name to the “Euro-
pean Community”, which is represented at Headquarters by the Presidency of
the Council of the European Union and by the European Commission.

As to the scope and extent of the participation of intergovernmental orga-
nizations enjoying observer status in the work of United Nations organs, they
obviously do not enjoy the same rights as Member States but, in general, a
limited right of participation in substantive discussions on items of relevance to
them. Intergovernmental organizations, as well as other observers, cannot per-
form a number of acts which are reserved for the full members of an organ, such
as the introduction of substantive proposals or procedural motions, the raising
of points of order, the circulation of communications as official documents of
that organ and the exercise of the right of reply.

As regards the European Community, the particular nature of this organi-
zation and its sometimes exclusive competence on behalf of its Member States
in certain areas has led the General Assembly to grant to the Community rights
of “full participation” in a number of United Nations conferences, such as the
United Nations Conference on Environment and Development of 1992. In para-
graph 7(a) of resolution 47/191 of 22 December 1992, the General Assembly
recommended to the Economic and Social Council that the newly established
Commission on Sustainable Development should “provide for the European
Community, within its areas of competence, to participate fully … without the
right to vote” (emphasis added). Pursuant to that recommendation, the Council,
on 8 February 1995, adopted decision 1995/201, which amends the rules of
procedure of the functional commissions of the Council and spells out the scope
of the “full participation” by the Community in the work of the Commission.

As to your second query, let me firstly reiterate that the issue of voting is
moot, as only Member States can vote in United Nations organs. As to partici-
pation, the distribution of competence between an organization and its member
States and consequently the right to make statements on a particular subject
matter, is an internal matter between the organization and its members and does
not affect per se the work of the organs of the United Nations. Needless to say,
an intergovernmental organization can only exercise the limited rights of par-
ticipation granted to it, even if it declares that it speaks on behalf of its member
States or that it exercises exclusive competence over a particular subject matter.

29 September 1995
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19. ROLE OF THE SECRETARY-GENERAL VIS-À-VIS THE UNITED NATIONS JOINT

STAFF PENSION BOARD—INVESTMENT ACTIVITIES OF THE JOINT STAFF

PENSION FUND—RESPONSIBILITY FOR INVESTMENT OF THE ASSETS OF THE

FUND

Memorandum to the Under-Secretary-General for Administration and
Management, Special Representative of the Secretary-General for
Investments of the United Nations Joint Staff Pension Fund

1. The present memorandum refers to your discussion with a member of
this Office following the meeting of the Standing Committee last July concern-
ing both (a) the role of the Secretary-General versus that of the Pension Board
with regard to responsibility for investment of the assets of the United Nations
Joint Staff Pension Fund and (b) the legal ramifications of changing the man-
agement of the Fund’s investment activities from an internally managed en-
deavour to outside-managed investment accounts.

2. This memorandum also examines the role of the Secretary-General
vis-à-vis the Secretary of the Pension Board, as requested by your memoran-
dum of 8 August 1995.

SUMMARY OF ANALYSIS

3. The Regulations of the United Nations Joint Staff Pension Fund de-
fine the roles, responsibilities and duties of the Secretary-General, the Pension
Board and the Secretary of the Pension Board with respect to the investment of
the assets of the Fund and the administration of the Fund. The Regulations have
remained essentially unchanged over their more than 46 year history with re-
gard to the specification of such duties and responsibilities.

4. Pursuant to the Regulations of the Pension Fund, the responsibilities
for investment of the assets of the Fund are accorded to the Secretary-General.
The role of the Pension Board is limited to providing the Secretary-General
with “observations and suggestions” on the investment policies.

5. In carrying out his duties and responsibilities for investment of the
assets of the Fund, the Secretary-General, pursuant to his role as chief adminis-
trative officer of the Organization under Article 97 of the Charter of the United
Nations, may delegate to subordinate officials his responsibilities and duties in
regard to investment of the assets of the Fund. However, the Secretary-General,
as a fiduciary to the participants and beneficiaries of the Fund, may not delegate
to sub-agents (i.e., outside investment managers and advisers) those duties and
responsibilities concerning investment of the assets of the Fund which he rea-
sonably may be expected to perform personally or through his subordinates.
The Secretary-General may only delegate to sub-agents those investment duties
and responsibilities which he reasonably may not be expected to perform in-
house.

6. Finally, the Regulations of the Pension Fund make clear that the Pen-
sion Board is responsible for the administration of the Fund. The Secretary of
the Pension Board acts under the authority of the Pension Board. The Pension
Board’s responsibilities for the administration of the Fund include the formula-
tion of the budget for the expenses of the administration of the Fund, the deter-
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mination of staff requirements for servicing the Pension Board and the Fund
and the day-to-day administration of the Fund. In carrying out its responsibili-
ties for the administration of the Fund, the Pension Board is accountable to the
General Assembly., The role of the Secretary-General in relation to the adminis-
tration of the Fund is limited to his power to appoint staff, including the Secre-
tary and Deputy Secretary of the Pension Board, upon the recommendation of
the Pension Board, and such staff as may be required from time to time by the
Board.

RESPONSIBILITY FOR INVESTMENT OF THE ASSETS OF THE FUND

Authority of the Secretary-General

7. Both of the questions referred to in paragraph 1 above relate to the
issue of who has responsibility for investment of the assets of the Fund. Article
19 of the Regulations and Rules of the Fund (hereafter, the “Regulations”) pro-
vides as follows:

“(a) The investment of the assets of the Fund shall be decided upon by
the Secretary-General after consultation with an investments committee
and in the light of observations and suggestions made from time to time by
the Board on the investments policy.

“(b) The Secretary-General shall arrange for the maintenance of detailed
accounts of all investments and other transactions relating to the Fund,
which shall be open to examination by the Board.” (emphasis added)

Additionally, article 20 of the Regulations provides that the “Investments
Committee shall consist of nine members appointed by the Secretary-General
after consultation with the Board and the Advisory Committee on Administra-
tive and Budgetary Questions, subject to confirmation by the General Assem-
bly”.

8. These provisions concerning responsibility for investment of the as-
sets of the Fund have remained virtually unchanged since the creation of the
Fund. Article 25 of the Original Regulations of the Fund, promulgated pursuant
to General Assembly resolution 248 (III) of 7 December 1948, provided that:

“Subject to the complete separation to be maintained between the assets of
the Fund and the assets of the United Nations as provided in article 14, the
investment of the assets of the Fund shall be decided upon by the Secre-
tary-General, after consultation with an Investments Committee and hav-
ing heard any observations or suggestions by the Joint Staff Pension Board
concerning the investments policy. The Investments Committee shall con-
sist of three members appointed by the Secretary-General after consulta-
tion with the Advisory Committee on Administrative and Budgetary Ques-
tions, subject to subsequent confirmation by the General Assembly.”

This provision is essentially, identical to the earlier section 25 of the United
Nations Joint Staff Provisional Scheme Regulations adopted by the General
Assembly pursuant to its resolution 82(I) of 15 December 1946.
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9. The provisions of article 19 of the current Regulations make clear that
the Secretary-General is solely responsible and accountable for investment of
the assets of the Fund. In carrying out that responsibility, the Secretary-General
shall consult with the Investments Committee, the members of which he ap-
points. However, article 19(a) of the Regulations makes it clear that the Pension
Board may make “observations and suggestions … on the investments policy”.
The Secretary-General, of course, is not bound to follow such “observations
and suggestions”. Thus, it is clear that the Secretary-General alone bears the
responsibility for the investments of the assets of the Fund. The Secretary-
General’s role in this regard has been reaffirmed by the General Assembly on
various occasions when it has sought to encourage diversity of investment, par-
ticularly holdings in developing countries.28

The Secretary-General’s power to delegate investment responsibilities

10. While the Secretary-General has been accorded sole responsibility for
investment of the asserts of the Fund, his responsibility in this regard has been
described by the General Assembly as that of “fiduciary … for the interests of
participants and beneficiaries of the United Nations Joint Staff Pension Fund
under the Regulations and Rules of the Fund”.29

11. The issue raised by you, as set out in a memorandum of 18 September
1995, is the extent to which the Secretary-General may delegate to others, in
particular outside investment managers, duties to carry out that responsibility.

(A) GENERAL RULE ON DELEGATION OF FIDUCIARY RESPONSIBILITY

12. The Regulations and Rules of the Fund are silent as to the question of
whether and to what extent the Secretary-General may delegate his responsi-
bilities for investment of the asserts of the Fund.30 As “fiduciary” for the inter-
ests of participants and beneficiaries of the Fund, the Secretary-General has
been accorded the powers of an agent with respect to he investment of the assets
of the Fund. As a general rule, unless it is otherwise agreed between the agent
and his principal, an agent cannot properly delegate to another the exercise of
discretion in the use of a power held for the benefit of the principal.31 Given the
relationship of trust between the Secretary-General and the participants and ben-
eficiaries of the Fund, the Secretary-General, as fiduciary of a fund located in
the United States, is under a duty to the participants and beneficiaries not to
delegate to others the doing of the investment acts which the Secretary-General
can reasonably be required personally to perform.32

13. Under the general standard of prudent investment, a fiduciary is under
a duty to the beneficiaries to invest and manage the funds held in trust as a
prudent investor would, in the light of the purposes, terms, distribution require-
ments and other circumstances governing the funds held in trust. In carrying out
that duty, the fiduciary must act with prudence in deciding whether and how to
delegate authority and in the supervision of agents.33

(B) DELEGATION OF FIDUCIARY RESPONSIBILITY TO SUBORDINATES

14. While as a general rule a fiduciary cannot delegate his responsibility
for the investment of the funds of beneficiaries to another actor, a corporate
fiduciary, although unable to delegate the administration of a trust, can properly
administer the trust through duly appointed and supervised subordinates.34
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15. In the context of the United Nations, the Secretary-General, in his
capacity as chief administrative officer of the Organization pursuant to Article
97 of the Charter of the United Nations, delegates numerous duties and respon-
sibilities to subordinate officials. Thus, in the case of his responsibilities for
investment of the assets of the Fund, the Secretary-General has appointed a
Representative and has established an Investment Management Service to as-
sist the Representative in conducting the investment activities for the assets of
the Fund, in particular in executing investment activities in furtherance of the
Investment Committee and with the observations and suggestions of the Pen-
sion Board. This approach is consistent with the role of a corporate fiduciary
under general principles of agency and trusts.

(C) DELEGATION OF FIDUCIARY RESPONSIBILITY TO SUB-AGENTS

16. Within the parameters of the General rule preventing the delegation
of fiduciary responsibilities and duties which can be reasonably performed per-
sonally or by subordinates, a fiduciary may delegate his fiduciary responsibili-
ties and functions in such a manner as a prudent investor would in like circum-
stances in the management of his own affairs entrusted others to perform.35 Thus,
a fiduciary is not required personally or through his subordinates to perform all
duties and responsibilities which it would be unreasonable to expect him to
perform and may in appropriate cases, delegate his responsibilities and func-
tions to an outside agent.36

17. On the other hand, with professional advice as needed, the fiduciary is
under the responsibility to personally define the objectives of the investments
of the funds held in trust and must not abdicate that responsibility or delegate
such responsibilities unreasonably. In particular, any delegation of the fiduciary’s
duties to an outside agent must be done carefully, with caution and only to the
extend reasonably necessary under the circumstances.37

18. In the Context of the Secretary-General’s responsibilities for invest-
ment of the assets of the Fund, the Secretary-General has, in the past, delegated
to an outside investment manager the responsibility for investment decisions in
small capitalized companies, in which the number of transactions is so great
and the amount of each transaction and the proportion of Fund assets involved
in such transactions is so small as to make in-house management impracticable.
Nevertheless, the Secretary-General has the duty and responsibility, as would
be reasonably expected of him to perform either personally or through subordi-
nates, for making decisions, setting policies and carrying out the major activi-
ties for investment of the assets of the Fund. Acting through a Special Represen-
tative and relying on the advice of the Investments Committee, having regard to
the observations and suggestions of the Pension Board, and utilizing the support
of the Investment Management Service, the Secretary-General is carrying out
those duties and responsibilities.

19. Insofar as the provisions of the Regulations and Rules of the Fund do
not expressly permit him to do so, the Secretary-General may not unreasonably
delegate his duties and responsibilities for investment of the assets of the Fund
to outside investment managers and advisers. The extent of permitted delega-
tion is one of degree and judgement. In any case, the Secretary-General may not
delegate to such outside investment advisers his duties and responsibilities as
relates to establishing and managing investments policy and strategy.



443

ROLE OF THE REPRESENTATIVE OF THE SECRETARY-GENERAL VIS-À-VIS

THE SECRETARY OF THE BOARD

20. Your memorandum of 8 August 1995 seeks our views on the respec-
tive roles of the Secretary-General of the Pension Fund and the Representative
of the Secretary-General for Investments of the Fund.

21. The roles of these two officials are described in parts II and III of the
Pension Fund Regulations. These texts have remained essentially unchanged
since their promulgation over 46 years ago.38

22. The provisions of the Regulations concerning the roles and responsi-
bilities of the Secretary-General and of the Secretary of the Pension Board are,
in principle, clear. The functions and duties for investment of the assets of the
Fund are the responsibility of the Secretary-General, as delegated to the Repre-
sentative of the Secretary-General for Investments of the Fund.39 The functions
and duties with respect to the administration of the Fund are the responsibility
of the Board.40

23. With regard to the responsibilities for the administration of the Fund,
article 4(a) of the Regulations provides that the “Fund shall be administered by
the United Nations Joint Staff Pension Board, a staff pension committee for
each member organization, and secretariat to the Board and to each such com-
mittee”. Articles 4(d) and 14 of the Regulations provide for the General Assem-
bly to have an oversight role in respect of the Pension Board’s responsibilities
for the administration of the Fund. Thus, article 4(d) provides that “the assets of
the Fund shall be used solely for the purposes of, and in accordance with, the
Regulations”, which are adopted by the General Assembly. Article 14(a) pro-
vides the “Board shall present annually to the General Assembly and to the
member organizations a report, including a balance-sheet, on the operation of
the Fund, and shall inform each member organization of any action taken by the
General Assembly upon the report”.

24. With regard to the expenses for the administration of the Fund, the
Pension Board is required, pursuant to article 15(b) of the Regulations, to sub-
mit a biennial estimate of expense “to the General Assembly for approval”.
Additionally, article 15(a) provides that “expenses incurred by the Board in the
administration of the Regulations shall be met by the Fund”. Thus, the General
Assembly has the power to approve the budget for expenses of the Fund, the
Pension Board has the power to formulate a budget concerning, and to incur
expenses in respect of, the administration of the Fund.

25. The role of the Secretary-General vis-à-vis the Pension Board and the
Secretary of the Pension Board is expressly limited to the power to appoint the
Secretary and Deputy Secretary of the Pension Board “on the recommendation
of the Board”. Additionally, the Secretary-General has the power to “appoint
such further staff as may be required from time to time by the Board in order to
give effect to these regulations.41 However, the Secretary of the Pension Board
“shall be the chief executive officer of the Fund and shall perform his functions
under the authority of the Board”.

26. Thus, the Secretary of the Pension Board acts under the authority of
the Pension Board in carrying out the Pension Board’s responsibilities for the
administration of the Fund.42 The responsibilities of the Pension Board include
the formulation of the budget for the expenses of the administration of the Fund,
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determination of the requirements of staff for the secretariat support to the Pen-
sion Board, and for the secretariat support to the Pension Board, and for the
day-to-day administration of the Fund’s assets.

27. The role of the Secretary General, as described above, is primarily
related to investment of the assets of the Fund. In this area, the Secretary-Gen-
eral has paramount authority, subject only to the right of the Pension Board to
make “observations and suggestions” concerning investment policy as well as
to examine the detailed accounts maintained by the Secretary-General in re-
spect of all investments and other transactions relating to the Fund.

28. The main issue concerning the role of the Secretary-General vis-à-vis
the role of the Secretary of the Pension Board is the separate nature of their
responsibilities. In the case of investment of the assets of the Fund, the duties
and responsibilities have been accorded to the Secretary-General. In the area of
administration, duties and responsibilities fall upon the Pension Board and the
Secretary of the Pension Board acting under the authority of the Board. Any
differences between the Pension Board and the Secretary-General as to the way
in which the Pension Board exercises its powers over matters such as the budget
proposals for the administration of the Fund, if they are not able to be resolved
at sessions of the Pension Board, would have to be resolved by the General
Assembly, to whom the Pension Board must report and which approves the
budget for the expenses related to the administration of the Fund.

3 October 1995

20. TERMS OF REFERENCE OF THE OFFICE OF INTERNAL OVERSIGHT SERVICES

INVESTIGATIONS: “MISMANAGEMENT, MISCONDUCT, WASTE OF RESOURCES

AND ABUSE OF AUTHORITY”

Note to the Office of Internal Oversight Services

Terms of Reference for OIOS Investigations: “Mismanagement,
Misconduct, Waste of Resourcesand Abuse of Authority”

INTRODUCTION

1. The Office of Internal Oversight Services exercises operational inde-
pendence under the authority of the Secretary-General in the conduct of its du-
ties and is authorized to initiate, carry out and report on any action which it
considers necessary to fulfil its responsibilities with regard to monitoring.43 The
purpose of OIOS is to assist the Secretary-General in fulfilling his internal over-
sight responsibilities, which extend to the staff and resources of the Organiza-
tion as well as to separately administered organs.44

2. Among its several duties, OIOS is mandated to investigate reports of
violations of United Nations regulations, rules and pertinent administrative is-
suances and to transmit to the Secretary-General the results of such investiga-
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tions together with appropriate recommendations to guide the Secretary-Gen-
eral in deciding on jurisdictional or disciplinary action to be taken.45

3. The Investigations Unite of the Office of Internal Oversight Services
focuses its investigations on assessing the potential within programme areas for
fraud and other violations through the analysis of systems of control in high-
risk operations as well as offices away from headquarters.46

Additionally, the Unit may receive reports from staff and other persons
engaged in activities under the authority of the Organization suggesting im-
provements in programme activity and reporting perceived cases of possible
violations of rules or regulations as well as possible cases of (a) mismanage-
ment, (b) misconduct, (c) waste of resources or (d) abuse of authority.47

4. In order to ensure transparency in the implementation of its investiga-
tions, OIOS has established definitions for the four categories of activities for
which the Investigations Unit may receive reports from staff and other persons
engaged in activities under the authority of the Organization. These definitions
derive from the Charter of the United Nations, the United Nations Staff Regula-
tions and Rules, other pertinent administrative issuances and decisions of the
United Nations Administrative Tribunal. These definitions will be applied by
the Investigations Unit to investigations of staff and, mutatis mutandis,48 to United
Nations officials or others engaged in activities under the authority of the Orga-
nization.

THE LEGAL FRAMEWORK

The Charter of the United Nations

5. Article 101, paragraph 3, of the Charter of the United Nations pre-
scribes the standards of conduct expected of staff as follows:

“The paramount consideration in the employment of the staff and in the
determination of the conditions of service shall be the necessity of secur-
ing the highest standards of efficiency, competence and integrity.”

In a similar vein is Article 100, paragraph 1, of the Charter, which enjoins
staff from taking any action that might “reflect on their position as international
officials responsible only to the organization”.

6. The United Nations Administrative Tribunal has repeatedly affirmed
that Article 97 of the Charter of the United Nations makes the Secretary-Gen-
eral responsible for achieving these requirements by making him “the chief ad-
ministrative officer of the Organization”.

The Staff Regulations and Rules

7. The Staff Regulations, promulgated by the General Assembly pursu-
ant to Article 101, paragraph 1, of the Charter of the United Nations, contain
provisions to ensure that staff maintain the highest standards of efficiency, com-
petence and integrity. These concepts are further amplified in the United Na-
tions Staff Rules and other administrative issuances, such as the Secretary-
General’s bulletin and administrative instructions, as interpreted by the juris-
prudence of the United Nations Administrative Tribunal.49
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8. In addition, staff are obliged to respect the standards of conduct de-
scribed in the 1954 Report on the Standards of Conduct in the International
Civil Service, a document which is given to staff members upon their initial
appointment and which has been reissued from time to time. This document has
been drawn to the attention of staff by an information circular and is included in
the United Nations personnel Manual.50

9. The Secretary-General, as chief administrative officer of the Organi-
zation, must enforce these Charter-imposed standards, However, the Secretary-
General also has the responsibility to ensure that the rights of staff are pro-
tected, including the right to due process, and that all decisions are free from
prejudice and any other extraneous factors.51

The role of the Investigations Unit of OIOS

10. In keeping with the responsibility of the Secretary-General to enforce
the Charter-imposed standards of conduct, the Investigations Unit of OIOS is
charged with drawing to the attention of the Secretary-General specific instances
of conduct which should be corrected. Pursuant to its mandate, the Unit will
investigate the activities of staff members, United Nations officials and others
engaged in activities under the authority of the Organization in order to deter-
mine, among the other things, whether such activities may constitute one or
more of the following categories of conduct: “mismanagement, misconduct,
waste of resources or abuse of authority”.

11. When the Investigations Unit has completed an investigation, it must
report the results of the investigation to the Secretary-General or to his autho-
rized designee, unless the unit determines that, in the circumstances, such ac-
tion is unnecessary. Upon receiving a report of an investigation, the Secretary-
General must then determine whether the nature of the reported conduct consti-
tutes “misconduct,” within the meaning of chapter X of the Staff Regulations
and Rules, or “unsatisfactory performance,” within the meaning of chapter IX
of the Staff Regulations and Rules. Following the determination, the Secretary-
General must next decide whether to institute disciplinary proceedings in the
case of misconduct, to institute appropriate proceedings in relation to unsatis-
factory performance or to take other suitable measures. No matter what deter-
mination is made by the Secretary-General, staff are entitled to full protection
of the procedures prescribed in the Staff Regulations and Rules, as interpreted
by the United Nations Administrative Tribunal.52 Moreover, the report and rec-
ommendations of the Investigations Unit notwithstanding, the Secretary-Gen-
eral has discretion to decide that matters described in the report of the Unit do
not warrant further action and many so inform OIOS.

12. In order to better guide the Investigations Unit in conducting investi-
gations and to more clearly apprise staff members, United Nations officials and
others of the nature of such undertakings, OIOS provides the following defini-
tions for the four categories of activities upon which the Unit will focus its
investigations. These definitions are grouped under the two principal classifica-
tions derived from the Charter of the United Nations and the Staff Regulations.
However, these two principal classifications are not mutually exclusive; for ex-
ample, activities that may be seen to constitute “misconduct” may, and often do,
also constitute “unsatisfactory performance”.
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Misconduct

13. Staff rule 110.0 defines misconduct as follows;

“Failure by a staff member to comply with his or her obligations under the
Charter of the United Nations, the Staff Regulations and Staff Rules or
other relevant administrative issuances, or to observe the standards of con-
duct expected of an international civil servant, may amount to unsatisfac-
tory conduct within the meaning of staff regulation 10.2, leading to the
institution of disciplinary proceedings and the imposition of disciplinary
measures for misconduct.”

Activities that would constitute a failure to maintain the highest standards
of integrity include, for example, the following:

(a) Any willful disregard of the Organization’s legislative mandates or
of its Regulations and Rules and other administrative issuances and
any willful failure to exercise proper care that is either intended to
result in personal benefit or in fact results in the misappropriation of
monetary or other resources of the Organizations;

(b) Any act, or failure to act, which demonstrates failure to maintain the
highest standards of integrity required by the Charter of the United
Nations as well as any statement, written or oral, or silence that is
intended to mislead and that results in the misappropriation of mon-
etary or other resources of the Organization; for example, any type
of false certification in respect to claims for benefits and allowances.

Unsatisfactory performance

14. The Charter of the United Nations requires staff to perform in accor-
dance with the “highest standards of efficiency [and] competence”. Lapses from
that standard may be characterized as “unsatisfactory performance”. Activities
that would constitute a failure to meet the highest standards of efficiency and
competence, and therefore, that could be characterized as “unsatisfactory per-
formances” include the following:

(A) MISMANAGEMENT

Mismanagement includes, for example:

(i) Any failure of a staff member to perform all assigned tasks, duties
and management responsibilities efficiently, competently and with
the best interest of the Organization in mind;

(ii) Any failure by a staff member to ensure that consultants and con-
tractors are trained on such terms and for such tasks as are in the
best interest of the Organization and to adequately supervise those
consultants or contractors so as to ensure that they are paid only if
they perform as agreed.

(B) WASTE OF RESOURCES

Waste of resources includes, for example:

(i) Any failure to ensure that the monetary or other resources of the
Organization are used solely for the purposes of the Organization or
for its benefit;
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(ii) Any act or failure to act which is a direct result of a failure to exer-
cise due care, causes loss to the Organization.

(C) ABUSE OF AUTHORITY

Abuse of authority includes, for example:

(i) Any discharge of management responsibilities which is motivated
other than by the interests or purposes of the Organization;

(ii) Any act or any failure to at which is motivated by discrimination or
prejudice.

1 November 1995

21. MEMBERSHIP AND FUNCTIONS OF THE PANEL OF

EXTERNAL AUDITORS

Memorandum to the Executive Secretary, United Nations
Board of Auditors

1. This is in response to your memorandum on the above subject in which
you seek the opinion of this Office regarding the following questions set
out in paragraph 8 and 9 of the annex to the memorandum:

—Whether permitting private-sector audit institutions, which are appointed
External Auditors of some specialized agencies, to attend Panel sessions
may create a potential constraint for the United Nations;

—Who qualifies for Panel membership within the framework to the Gen-
eral Assembly resolution which established the Panel;

—Whether those United Nations bodies which are currently audited by the
private-sector audit firms are regarded as United Nations organizations for
the purpose of Panel membership;

—Whether the private-sector audit firms referred to above may be permit-
ted to attend Panel sessions as observers.

2. To answer your questions, we first examined how the issue of mem-
bership of the Panel External Auditors has historically evolved.

3. On 7 December 1946, the General Assembly by its resolution 74(I),
entitled “Appointment of External Auditors”, established the United Nations
Board of Auditors, composed of the Auditors General of three Member States,
and decided that they would serve as external Auditors of the accounts of the
United Nations and the International Court of Justice, and of such specialized
agencies as may be designated by the appropriate authority (emphasis added).

4. Three years later, the General Assembly adopted resolution 347 (IV)
of 24 November 1949 entitled “Audit procedures for the United Nations and the
specialized agencies”, by which it endorsed the revised procedures governing
the audit of the accounts of the United Nations and set out the principles regard-
ing a joint system of external auditors (emphasis added). Those procedures and
principles were contained respectively in annexes A and B to the resolution.
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5. According to resolution 347 (IV),t the previous system under which
members of the Board of Auditors of the United Nations had been designated to
serve as external auditors of specialized agencies was replaced with a new ar-
rangement providing for the establishment of a joint system of external audit in
the form of a Panel of External Auditors. Under annex B to resolution 347 (IV),
each organization was invited to select one or more members of the Panel to
perform its audit. As far as the United Nations was concerned, the General As-
sembly had decided that members of the Board of Auditors should be nomi-
nated to the Joint Panel of External Auditors and that the audit of the accounts
of the United Nations should be performed by those members only.

6. Annex B to resolution 347 (IV) stated that the Panel of External Audi-
tors would not exceed six in number and that it would consist of the auditors
appointed by common consent by the United Nations and specialized agencies.
Annex B imposed an important limitation on the appointment of members of
Panel. Paragraph 1 of that annex provided that the Panel should be composed of
auditors having the rank of Auditor-General or its equivalent in the various
Member States.

7. According to resolution 347 (IV, the Panel of external Auditors was
established for three main purposes. Its first task was to provide organizations
with an opportunity to select an external auditors from the list of six external
auditors, members of the Panel. Secondly, annual meetings of the Panel were to
be used by its members for the coordination of their audits and for the exchange
of information on methods and findings. Finally, the Panel was invited to sub-
mit any observations or recommendations which it might wish to make on the
coordination and standardization of the Accounts and financial procedures of
the United Nations and the specialized agencies.

8. It appears from the foregoing that the joint system of external auditors
introduced by General Assembly in its resolution 347 (IV) was based to a great
extent on the assumption that most of the specialized agencies would structure
their external audit services along the lines of the external audit procedures
employed by the United Nations. Therefore, as noted above, under the joint
system each organization was asked to select its external auditor or auditors
from the members of the Panel and the latter were required to have the rank of
Auditor-General or its equivalent in the various Member States, as provided for
by the United Nations regulations.

9. At its fourteenth session, the General Assembly reviewed, on the ba-
sis of the observations submitted by the panel and the Consultative Committee
on Administrative Questions (CCAQ) of the Administrative Committee on Co-
ordination (ACC),53 the operation of the joint system of external auditors and, in
effect, concluded that the original concept of having a Panel of External Audi-
tors from which the Auditors of the participating organizations would be chosen
was no longer viable and that, consequently, that function of the Panel should
be abolished. In the light of the foregoing, the General Assembly by the resolu-
tion 1438 (XIV) of 5 December 1959, revised the terms of reference of the
Panel. Paragraph 1 of annex to the resolution states that “the purpose of the
Panel shall be to further the coordination of the audits for which its members are
responsible and to exchange information on methods and findings”. The As-
sembly also decided that under the circumstances the Panel should have a dif-
ference composition providing all of the specialized agencies with an opportu-
nity to derive advantage from the work of the Panel. Paragraph 1 of the annex to
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resolution 1438 (XIV) provides that the Panel of External Auditors shall be
composed of the members of the United Nations Board of Auditors and ap-
pointed external auditors of the specialized agencies and International Atomic
Energy Agency. Resolution 1438 (XIV) remains at present in effect and, there-
fore, continues to determine membership of the Panel of External Auditors and
to govern its activities.

10. The textual analysis of the relevant provisions of resolution 1438 (XIV)
does into provide any ground for drawing a distinction, for the purposes of de-
termination of memberships of the Panel, between private and government au-
dit institutions employed by the specialized agencies. Paragraph 1 of the annex
to the resolution explicitly states that “the appointed external auditors of the
specialized agencies … shall constitute a Panel of External Auditors”. It ap-
pears from the text that should a specialized agency decide to contract a private
institution to under take the external audit of its accounts, under resolution
1438(XIV) a designated official of that institution would be entitled to become
a member of the Panel for the duration of the contract.

11. Provisions of resolution 1438 (XIV) concerning membership of the
Panel, in our view, cannot be interpreted in isolation from its other provisions,
in particular those related to the functions of the Panel. Pursuant to the resolu-
tion, the Panel of External Auditors is entrusted with the primary responsibility
of enhancing the coordination of the audits and the exchange of information on
methods and findings. The resolution further provides that the Panel may sub-
mit to the executive heads of the participating organizations any observations or
recommendations in relation to the accounts and the financial procedures of the
organizations concerned and that, conversely, the executive heads of the partici-
pating organizations may, through their auditors, submit to the Panel for its opin-
ion or recommendations any matter within its competence. Should the private
audit institutions employed by the specialized agencies be deprived of the right
to participate in the work of the Panel, the latter would be deliberately excluded
from its activities.

12. It is noted in your memorandum that at the time of the adoption of the
above captioned resolution all the specialized agencies and the International
Atomic Energy Agency which had been notified of the proposed changes (Inter-
national Labour Organization, World Health Organization, Food and Agricul-
ture Organization of the United Nations, United Nations Educational, Scientific
and Cultural Organization and the International Civil Aviation Organization)
had external auditors with the rank of Auditor-General or its equivalent. This is
a noteworthy factor. However, it cannot in our view, play a decisive role for the
purposes of the interpretation of the resolution.

13. In summation, having analyzed resolution 1438 (XIV) in its entirety,
with reference to your question concerning membership of the Panel, we have
arrived at the conclusion that all designated external auditors employed by the
specialized agencies, irrespective of whether they work for a private company
or a government institution are entitled to be members of the Panel for the dura-
tion of their service as external auditors of the specialized agencies concerned.
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14. With regard to your question as to whether permitting private audit
institutions to attend Panel sessions may create a potential constraint for the
United Nations, we should like to point out that according to its terms of refer-
ence the Panel of External Auditors is not authorized too perform an actual
audit of accounts of the United Nations or accounts of the trust funds estab-
lished under the Financial Regulations and Rules of the Organization, nor is it
permitted to have access to books of account and records of the United Nations.
As noted above, the task of the Panel is “the coordination of the Audits for
which its members are responsible (emphasis added) and the exchange of infor-
mation on methods and findings. With reference to the latter, it should be ob-
served that pursuant to United Nations financial regulations 12.10 and 12.11,
the findings of the audit are recorded in the report of the Board of Auditors,
which is transmitted, together with the audited financial statements, to the Gen-
eral Assembly. Therefore, we believe that participation in the work of the Panel
of private auditors employed by some specialized agencies should not create
any potential constraint for the United Nations.

15. As far as your last two question are concerned, we would like to reit-
erate that in accordance with resolution 1438 (XIV) only the members of the
United Nations Board of Auditors, the appointed external auditors of the spe-
cialized agencies and of the International Atomic Energy Agency constitute the
Panel of External Auditors. Consequently, pursuant to the resolution, external
auditors of other international organizations are not qualified for Panel mem-
bership. In addition, it is worth noting that according to international law the
term “international organization” means an intergovernmental organization, in
other words an organization which is created by an agreement of States. Subsid-
iary bodies of the United Nations are established by decisions of the principal
organs of the United Nations, such as the General Assembly, the Security Coun-
cil or the Economic and Social Council. Therefore, those bodies are not re-
garded as international organization in their own right.

16. Resoltuion 1438 (XIV) is silent on the question as to whether observ-
ers should be permitted to attend sessions of the Panel. In accordance with para-
graph 4 of the annex to the resolution, the Panel is supposed to adopt its rules of
procedure, which may theoretically contain provisions allowing participation
of observers. However, in view of the delicate nature of the issue of observers,
we believe that, should the Panel conclude that its work would be facilitated by
participation of particular categories of observers, it should first circulate for
observations its recommendations on the subject to all organizations concerned
and subsequently submit those recommendations for the consideration by the
General Assembly.

5 December 1995.
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22. JURIDICAL PERSONALITY OF THE UNITED NATIONS FRAMEWORK

CONVENTION ON CLIMATE CHANGE SECRETARIAT

Memorandum to the Executive Secretary, Framework Convention
of Climate Change, Geneva

1. This is with reference to your facsimile transmissions of 1 and 13
December 1995 seeking our views, among others matters, on the question of
juridical personality and legal capacity of the Secretariat under the United Na-
tions Framework Convention on Climate Change54 (hereinafter ‘the Convention
Secretariat”).

2. The Convention Secretariat is one of the bodies foreseen in that in-
strument. Thus, in accordance with paragraph 2 of article 7, the Conference eof
the Parties is “the supreme body of [the] Convention”. Furthermore, the Con-
vention established a subsidiary body for scientific and technological advice
(article 9), a subsidiary body for implementation (article 10) and, finally, a fi-
nancial mechanism (article 11). Our analysis of both the legal nature and the
functions of these bodies indicates that they have certain distinctive elements
attributable to international organizations. However, it is clear that none of these
bodies is de jure a United Nations subsidiary organ.

3. As you will recall, in accordance with our previous advice regarding
the arrangements for first meeting of the Parties to the Convention, the relevant
conference agreement was concluded between the Secretariat of the Conven-
tion and the Government of Germany. That advice was based inter alia, on the
provisions of paragraph 2(f) of article 8 which empowered the Secretariat to
“enter into such administrative and contractual arrangements as may be re-
quired for the effective discharge of its functions” (emphasis added).

4. However, none of the above-referenced bodies of the Convention has
been duly vested by the Parties with a clear juridical personality on the interna-
tional plan. Nor have the entities established by the Parties been accorded the
appropriate privileges and immunities, including immunity from legal process.

5. Moreover, notwithstanding the fact that the Convention Secretariat is
“institutionally linked to the United Nations”, the legal regime enjoyed by the
United Nations under applicable agreements cannot be automatically attached
to the Convention Secretariat. Therefore, it would in our view be appropriate to
clarify the ambiguity concerning the nature and legal status of the Convention
Secretariat under international law, which would help to focus the forthcoming
discussion with Germany on the mutatis mutandis applicability of the recently
concluded United Nations Vienna Headquarters Agreement to the Convention
Secretariat. One possible way of clarifying this ambiguity would be if the Con-
ference of the Parties or the subsidiary body for implementation took a decision
conferring the required juridical personality and legal capacity upon the Con-
vention Secretariat and according it such privileges and immunities as are nec-
essary for the fulfilment of its purposes.
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6. In the context of this approach, I should like to draw your attention to
decision VI/16 taken in October 1994 by the Sixth Meeting of the Parties to the
Montreal Protocol on Substances that Deplete the Ozone Layer,55 attached here-
with, clarifying the nature and legal status of the Multilateral Fund as a body
under international law and, in particular, conferring upon it juridical personal-
ity and the legal capacities to enter into contractual arrangements, acquire and
dispose of movable and immovable property and institute legal proceedings. By
the same decision, the Fund was vested with the necessary privileges and im-
munities, and its officials were also accorded such privileges and immunities as
are necessary for the independent exercise of their functions.

Attachment

DECISION VI/16. JURIDICAL PERSONALITY, PRIVILEGES AND IMMUNITIES OF

THE MULTILATERAL FUND

Recalling decision IV/18 of the Fourth Meeting of Parties, which estab-
lished the Financial Mechanism, including the Multilateral Fund for the Imple-
mentation of the Montreal Protocol, provided for in article 10 of the Montreal
Protocol, as amended in London on 29 June 1990,

To clarify the nature and legal status of the Fund as a body under interna-
tional law as follows:

(a) Juridical personality. The Multilateral Fund shall enjoy such legal
capacity as is necessary for the exercise of its functions and the protection of its
interests, in particular the capacity to enter into contracts, to acquire and dis-
pose of moveable and immovable property and to institute legal proceedings in
defence of its interests;

(b) Privileges and immunities

(i) The Fund shall, in accordance with arrangements to be determined
with the Government of Canada, enjoy in the territory of the host
country such privileges and immunities as are necessary for the
fulfilment of its purpose;

(ii) The officials of the Fund Secretariat shall similarly enjoy such privi-
leges and immunities as are necessary for the independent exercise
of their functions in connection with the Multilateral Fund.

18 December 1995
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TREATIES

23. AMENDMENTS TO THE CONVENTION ON CERTAIN CONVENTIONAL WEAPONS

AND ADDITIONAL PROTOCOLS—ARTICLES 3 AND 8 OF THE CONVENTION

Letter to the Deputy Director, Centre for Disarmament Affairs, and Pro-
visional Secretary-General of the Convention on Certain Conven-
tional Weapons Review Conference

This is in reply to your telefax of 14 July 1995, conveying a number of
questions on actions to be taken by the forthcoming Review Conference of the
Convention on Certain Conventional Weapons. I received under separate cover
copy of the note verbale from the Secretary-General informing States about the
convening the Review Conference, to be held at Vienna from 25 September to
13 October 1995.

I shall address your queries in the order in which you formulated them. My
reply will be on the basis of the contents of your telefax, as well of the text of
the Convention and the draft rules of procedure for the Review Conference.56

Amendments to the Convention and the annexed Protocols57

(a) If the proposed rules of procedure are adopted, would amendments to
the Convention or to annexed Protocols have to be adopted with a vote?

(b) If the answer to the preceding question is in the affirmative, what would
be the course of action to be followed if there was no agreement among the
States parties on a specific amendment? Since the rules of procedure are not
precise on this point, would it be possible to resort to a vote, if a majority of the
States parties were willing to do so?

Rule 34 of the draft rules of procedure states that the Conference “shall
conduct its work and take decisions in accordance with article 8 of the Conven-
tion”. Article 8.1(b) of the Convention provides that amendments to the Con-
vention or any annexed Protocol shall be adopted “in the same manner as this
Convention and the annexed protocols, provided that the amendments to this
Convention may be adopted only by the High Contracting Parties and that amend-
ments to a specific annexed Protocol may be adopted only by the Eight Con-
tracting Parties which are bound by that Protocol”. You state in your telefax that
the Conference which adopted the Convention was unable to adopt a rule of
procedure on decision-making for lack of agreement on this issue, and that the
Convention and its annexed Protocols were eventually adopted without a vote.

It is the view of this Office that the fact that the Convention and the an-
nexed protocols were adopted without a vote cannot, in the particular circum-
stances that prevailed in the 1979-1980 Conference, constitute a binding prece-
dent for the Review Conference. As you state in your communication, the first
Conference was unable to agree on the decision-making process to be followed
for the adoption of the instruments under consideration; this is reflected in the
absence of an appropriate rule of procedure for the Conference and by the si-
lence of the two reports of the Conference to the General Assembly on the issue
of decision-making.58 The adoption of the text of the Convention and the an-
nexed Protocols without a vote, i.e., by general agreement, took place de facto
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rather than in conformity with a previous decision by the Conference and in
accordance with its rules of procedure. Article 8.1(b) uses the expression “shall
be adopted … in the same manner as this convention and the annexed Proto-
cols” (emphasis added); however, it seems to us that the Convention makes
reference to the method agreed upon by the Conference for such adoption, rather
than to the manner in which in the absence of a decision thereon, the Conven-
tion was a fact adopted.

In view of the foregoing, it is the view of this Office that the issue of the
“manner of adoption” of the Convention and its annexed Protocols, to which
article 8.1(b) makes reference, remains undecided. Consequently, and pursuant
to the above-quoted draft rule 34, the Review Conference is not limited to adopt-
ing proposed amendments without a vote but can resort to a vote in case it is
impossible to obtain a general agreement. However, it would be up to the Con-
ference to agree on the conditions and modalities for resorting to a vote, and on
the necessary majority.

(c) Once the amendments are adopted, should they be opened for signa-
ture or, since the Convention and the Annexed Protocols have already entered
into force, should they be referred to all States for their consideration and, as
appropriate, for their ratification and accession?

There is no general rule of international law as to whether amendments to
a convention are to be opened for signature. Consequently, reference must be
made to the final clauses of the Convention in question. In the case of the Con-
vention on Certain Conventional Weapons and its annexed Protocols, article
8.1(b) of the Convention states that amendments to the Convention and the an-
nexed Protocols “shall enter into force in the same manner as this Convention
and the annexed Protocols”. Article 5 of the Convention provides that the Con-
vention shall enter into force six months after the date of deposit of the twenti-
eth instrument of ratification, etc; an annexed Protocol shall enter into force six
months after the date by which 20 States have notified their consent to be bound
by that Protocol. After that date, the Convention and the annexed Protocols shall
enter into force for a State six months after that State has deposited its instru-
ment of ratification, etc., or, respectively, six months after it has notified its
consent to be bound by a protocol. The opening of a certain instrument to signa-
ture is only required by article 3, which states that the Convention would be
open for signature by all States for 12 months as from 10 April 1991. Nowhere
is it mentioned, expressly or by reference to article 3, that amendments to the
Convention or to the annexed Protocols are to be opened for signature.

In view of the foregoing, amendments adopted at the forthcoming Confer-
ence do not have to be opened for signature. In the case of the Convention, they
shall be immediately open to ratification, etc., by the High Contracting Parties.
In the case of the annexed Protocols, they shall be open to notifications of con-
sent to be bound by States parties to those Protocols.

Additional protocols

(d) Should States which are not parties to the Convention but are partici-
pating in the Review Conference be able to participate in the decision to adopt
additional protocols? Or, on the other hand, should they not be allowed to par-
ticipate in the decision to adopt additional protocols, since those protocols would
be additional to a Convention to which those States are not parties?
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Article 8.2(a) of the Convention provides that, in case a conference for the
consideration and adoption of additional protocols is convened, the depositary
shall invite “all States” to such a conference. Article 8.2(b) provides that the
conference may agree, “with the full participation of all States represented at
the Conference,” upon additional protocols. We are aware of the fact that the
ambiguous language of the latter provision was the result of a difficult compro-
mise between rather different positions as regards the negotiations and adoption
of new protocols.

Pursuant to established international practice, protocols additional to a given
convention are not completely separate and autonomous instruments but are
ancillary to, and inseparable from, that convention. This principle is reflected in
article 4.5 of the Convention on Certain Conventional Weapons which states
that protocols, once they are in force for a certain State, form an integral part of
the Convention as far as that State is concerned. It follows from the above that
additional protocols could normally only be adopted by the State parties to the
Convention in question, unless the Convention itself clearly laid out a different
decision-making process. It does not seem to us that the language of the rel-
evant articles of the Convention on Certain Conventional Weapons as well as
the draft rules of procedure for the Review Conference, contain a clear excep-
tion to the foregoing principle. Article 8.2(a) provides that only a High Con-
tracting Party can propose an additional protocol, and that the depositary shall
communicate this proposal to all High Contracting Parties, and shall convene a
Conference if a certain number of High Contracting Parties so agree. Article
8.2(b) states that “such a conference” may agree upon additional protocols; the
“full participation of all States represented at the Conference” is added after
those words as a parenthetical. The draft rules of procedure only refer to States
parties as regards representation in the Conference (rule 1) and the determina-
tion of the quorum (rule 18). Draft rule 1 adds that States non-parties may par-
ticipate as observers. The draft rules do not contain any distinction between the
adoption of amendments and that of new protocols.

In view of the foregoing, it is the view of this Office that only States parties
to the Convention on Certain Conventional Weapons can adopt additional pro-
tocols. The process that leads to the adoption, however, has to ensure the full
participation of all States represented at the Conference. It should be noted in
this regard that a distinction between a right of “full participation” in a United
Nations conference and the right to take part in the adoption of substantive de-
cisions by that conference finds a recent precedent in “full participation” of the
European Community in the United Nations Conference on Environment and
Development. In that case, a right of “full participation” did not include the
right to take part in the adoption of substantive decisions.

(e) Once adopted, would the additional Protocols be open for signature or
should they be referred to all States for their consideration and, as appropriate,
for their ratification or accession, since they would be additional to a Conven-
tion which is already in force?

The reply given to point (c) applies, mutatis mutandis, also to the addi-
tional Protocols.

You further inquire as to whether full powers should be required for the
delegations participating in the review Conference. Under general international
law, as codified by article 7.2(c) of the 1969 Vienna Convention on the Law of
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Treaties, “representatives accredited by States to an international conference
…, for the purpose of adopting the text of a treaty in that conference” are con-
sidered as representing their States by virtue of their functions and without hav-
ing to produce full powers. The credentials of the representatives of the States
participating in the Conference would constitute adequate full powers.

28 July 1995

24. INTERPRETATION OF ARTICLE 8 OF THE CONVENTION ON CERTAIN

CONVENTIONAL WEAPONS

Facsimile to the Convention on Conventional
Weapons Review Conference

This is in response to the questions which were raised in your facsimile of
9 October 1995.

PERIODICITY OF FUTURE REVIEW CONFERENCES

1. The question has been raised whether in order to ensure the conven-
ing every 5 or 10 years of regular conferences of States parties to the Conven-
tion on Prohibitions or Restrictions on the Use of Certain Conventional Weap-
ons Which May be Deemed to Be Excessively Injurious or to Have Indiscrimi-
nate Effects59 (hereinafter “the Convention”) to review the scope and operation
of the Convention, the text of article 8, paragraph 3, of the Convention should
be amended, or whether the current Conference has the authority to take a deci-
sion to that effect without amending the Convention.

It has been suggested in the latter case that, should the current Conference
decide on the matter, the subsequent regular conferences would be automati-
cally convened by the Secretary-General of the United Nations or at the request
of the general Assembly.

2. The procedures concerning the convening of Conferences of High
Contracting Parties are governed by the provisions of article 8 of the Conven-
tion.

3. Paragraphs 1 and 2 of article 8 set forth the requirements for the con-
vening of such conferences in cases where a State party proposes either an amend-
ment to the Convention or any annexed Protocols, or an additional protocol
relating to the categories of conventional weapons not covered by the existing
Protocols.

4. Paragraph 3 of article 8 relates to the convening of a review confer-
ence, which according to paragraph 3(a) could be convened at the request of
any High Contracting Party (emphasis added) if, after a period of 10 years fol-
lowing the entry into force of the Convention, no conference has been convened
in accordance with paragraphs 1 or 2 of article 8. It is pursuant to article 8,
paragraph 3(a), of the Convention, that the Government of … requested the
convening of the present Conference.
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5. Paragraph 3 of article 8 does not provide for the convening, following
the conclusion of the review conference referred to in subparagraph 3(a), of
subsequent periodic review conferences. However, it is noted in paragraph 3(c)
of that article that there may be a need for a further review conference. Para-
graph 3(c) provides in this regard that the review conference may consider
whether provision should be made for such a further conference. Paragraph 3(c)
quite explicitly states in this connection that, should the review conference take
a decision to that effect, the conditions governing the convening of the review
conference should also be observed in the case of a further conference, namely,
it may be convened at the request of any High Contracting Party such request
could be made only after the expiration of a 10 year period during which no
conference had been convened in accordance with paragraphs 1 or 2 of article 8
referred to above.

6. It appears from the foregoing that, from a strictly legal point of view,
a single further conference is the only additional review forum that may be
convened under article 8, paragraph 3, of the Convention, because the latter
contains no provisions authorizing the further conference to make arrangements
for a subsequent review conference or conferences.

7. The foregoing analysis results from an interpretation of the Convention
which is based solely on the textual reading of paragraph 3 of article 8. However,
it should be noted that article 8 of the Convention is entitled “Review and amend-
ments”. It could be argued that at the time of the adoption of the Convention, it
was understood that the purpose and object of the Convention would require the
convening of Conferences of Contracting Parties ‘to review the scope and opera-
tion of this Convention and the Protocols annexed thereto” (article 8, pa. 3(a)).
The fact that article 8 includes a reference to a review procedure may be consid-
ered as a reflection of an intent on the part of the authors of the Convention to
establish a mechanism which, taking into account the purpose and object of the
Convention, would allow, if necessary, the convening of conferences of Contract-
ing Parties to review the implementation of the Convention. It is worth noting that
the International Law Commission in its commentaries to the draft articles on the
law of treaties pointed out that the majority of jurists emphasized the primacy of
the text as the basis for the interpretation of a treaty, while at the same time giving
a certain place to extrinsic evidence of intentions of the parties and to the objects
and purposes of the treaty as a means of interpretaion.60

8. It could also be argued that although article 8, paragraph 3, of the
Convention does not provide for serial periodic review conferences, it does not,
at the same time, necessarily preclude the holding of such conferences, should
the Contracting Parties be in agreement that it would facilitate the implementa-
tion of the Convention.

9. The 1969 Vienna Convention on the Law of Treaties states in para-
graph 3(a) of article 31 (General rule of interpretation) that in interpreting a
treaty there shall be taken into account, together with the context, inter alia, any
subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions.

10. In its commentaries on this paragraph, the International Law Com-
mission concluded that “an agreement as to the interpretation of a provisions
reached after the conclusion of the treaty represents an authentic interpretation
by the parties which must be read into the treaty for the purposes of its interpre-
tation”.61
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11. On the basis of the above analysis, this office is of the view that should
the current Review Conference determine by general agreement or consensus,
that in the light of the purpose and object of the Convention Review Confer-
ences of Contracting Parties should be held regularly in order to facilitate the
implementation of the Convention such a decision would not directly contra-
vene the provisions of paragraph 3 of article 8 of the Convention as long as the
above decision was taken on the understanding that, as provided for in the para-
graph, a request to convene a review conference, after a determined period of
time would be made by a Contracting Party and, therefore, there would be no
trigger mechanism implying that review conferences should be convened auto-
matically by the Secretary-General as the Depositary.

13 October 1995

CLAIMS, COMPENSATION, CONTRACTS

AND LIABILITY ISSUES

25. LIABILITY OF THE UNITED NATIONS IN RESPECT OF CONTINGENT-OWNED

EQUIPMENT—GUIDELINES FOR GOVERNMENTS CONTRIBUTING TROOPS TO

UNITED NATIONS PEACEKEEPING OPERATIONS—MODEL AGREEMENT BE-
TWEEN THE UNITED NATIONS AND MEMBER STATES CONTRIBUTING PER-
SONNEL AND EQUIPMENT TO UNITED NATIONS PEACEKEEPING OPERATIONS

Memorandum to the Assistant Secretary-General, Controller,
Office of Programme Planning, Budget and Accounts

1. This is with reference to your memorandum of 19 December 1994,
seeking our views on the request by the Advisory Committee on Administrative
and Budgetary Questions regarding the liability of the United Nations in respect
of contingent-owned Accounts

INTRODUCTION

2. You have indicated that, in the Secretary-General’s report on the fi-
nancing of the United Nations Assistance Mission in Rwanda (UNAMIR),62

provision was made for compensating claims by Governments for equipment
which was lost, stolen or abandoned during the withdrawal of military contin-
gents from Rwanda in April 1994. You have also indicated that, in its related
report on the financing of UNAMIR, the Advisory Committee recommended
that “an analysis should be undertaken of the legal aspects of United Nations
liability under various circumstances which might arise in peacekeeping opera-
tions and the results of such analysis should be submitted for the Advisory
Committee’s consideration as soon as possible”.63 You have indicated to us that
the Advisory Committee requested that the cost estimate for the following fi-
nancial period should reflect the results of the legal analysis, and you have ac-
cordingly requested the Office of Legal Affairs to undertake the Analysis re-
quested by the Advisory Committee on this matter.
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PRELIMINARY REMARKS

Scope of the requested legal analysis

3. Further to your above-mentioned memorandum, we were informed
that the Advisory Committee on Administrative and Budgetary Questions seeks
a succinct analysis of the Organization’s liability in respect of damaged, lost or
abandoned contingent-owned equipment, having regard, in particular, to the
abandoned equipment in Rwanda. Such an analysis is set out in the following
sections.

LACK OF CASE-SPECIFIC DOCUMENTATION

4. We would first note that neither your memorandum nor the Secretary-
General’s aforementioned report on the financing of UNAMIR, provide any
information as to the precise facts and circumstances concerning the abandoned
equipment in Rwanda which led to the Advisory Committee’s inquiry. Neither
your Office nor the Department of Peacekeeping Operations could provide us
with further facts. In the absence of specific cases of loss, we find it difficult to
provide other than general advice.

Agreements between the United Nations and troop-contributing States

5. The issue of whether it is the United Nations or the Government of the
contingent to which the equipment belongs that bears the responsibility for the
cost of repair/replacement of damaged/lost equipment is a matter which has to
be considered on a case-by-case basis in the light of the arrangements between
the United Nations and each Government contributing equipment to peacekeep-
ing operations. Such arrangements should be based on the Model Agreement
between the United Nations and Member States contributing personnel and equip-
ment to United Nations peacekeeping operations.64

6. In the context of UNAMIR, this Office has only cleared one draft
agreement: with a Member State concerning its contribution to UNAMIR. The
draft in question was based on the Model Agreement and legal clearance was
given on that ground. In the absence of information or documentation concern-
ing, for example, (a) the identity of the equipment that was abandoned in Rwanda
in April 1994; (b) the specific terms agreed upon between the Organization and
Governments which contributed this equipment to UNAMIR; (c) the identity of
the contingents which were using the equipment in question; and (d) the exact
circumstances under which the equipment was abandoned, we will review the
matter under consideration on the basis of the provisions of the Model Agree-
ment. We will further refer to the relevant provisions of the Aide-Memoire en-
titled “Guidelines for Governments Contributing Troops to United Nations Peace-
keeping Operations” which are annexed to the agreements between the Organi-
zation and Member States contributing personnel and equipment65 and which
provide the general administrative and financial arrangements applicable to the
deployment of military personnel to peacekeeping operations. These Guidelines
set out the Letter of Assist procedures and the general principles governing the
calculation of reimbursement by the United Nations in respect of contingent-
owned equipment.66
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7. Paragraph 19 of the Model Agreement provides that the equipment
provided by a Member State at the Organization’s request “shall remain the
property of the Government”. Accordingly, unless otherwise agreed by the Or-
ganization and the Government, the equipment provided by the Governments
always remains the property of the Government. As regards the financial ar-
rangements for such equipment, paragraph 20 of the Model Agreement regu-
lates the reimbursement obligations of the United Nations to the Government as
follows:

“20. The value of all Government/contingent-owned equipment and other
supplies made available to the United Nations shall be determined upon
their arrival in and departure from [the United Nations peacekeeping op-
eration]. The United Nations shall reimburse the Government of the [par-
ticipating State] as compensation for usage of the equipment in the amount
of the difference between the value of the equipment at the time it is brought
in and the residual value when it is repatriated, in the case of short-term
missions, or, in the case of missions extending over several years, at rates
of 30 per cent, 30 per cent, 20 per cent and 20 per cent per annum respec-
tively over a four-year period. In the case that the full incoming value of
the equipment is reimbursed to the Government of [the participating State],
the residual value of outgoing equipment at the completion of an operation
shall be credited to the United Nations.”67 (emphasis added)

In the light of the above provision, it is clear that the Organization compen-
sates the Government “for usage of the equipment” according to depreciation
guidelines based on the value of the equipment agreed upon at the time of its
arrival and for a period extending up to four years at sliding scale rates.68 If the
equipment remains in use in the mission area for more than four years, the issue
of compensation for usage does not arise, as the agreed upon value of the equip-
ment would have been fully paid by the United Nations. Similarly, no question
should arise for compensating the Governments for loss of or damage to equip-
ment, if such loss or damage occurred four years after the equipment has been in
use by the Organization.

8. In addition to the Organization’s responsibility to compensate the
Government for the use of the equipment, the Guidelines stipulate that the United
Nations is responsible for the maintenance of the contingent-owned equipment
and bears the cost of effecting repairs to such equipment in the event of damage
while it is in use by the United Nations.69 It is thus clear that the United Nations
is responsible for repairing equipment that has been damaged while in use by
the United Nations.

9. While paragraph 23 of Model Agreement makes provision for nego-
tiations between the parties in the event that Government-owned aircraft/ves-
sels are lost, there are no explicit provisions in either the Model Agreement or
the Guidelines regulating which party bears the risk in the event that other types
of equipment are totally lost, stolen or abandoned. Paragraph 23 states:

“23. The United Nations shall arrange appropriate third-party insurance.70

Any claim by the Government of [the participating State] in respect of loss
of aircraft vessel(s) while in service with the United Nations shall be settled
by negotiation, based on the residual value of the aircraft/vessel(s) at the
time of the loss.” (emphasis added)
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In this respect, it should be pointed out that the applicability of the latter
provisions is explicitly limited to aircraft and vessels and should not be inter-
preted as applicable to the issue at hand, i.e., which of the parties bears the
responsibility for the replacements costs for other types of lost, stolen or aban-
doned contingent-owned equipment. It should be noted that, under the above-
quoted provisions, claims would have to be settled by negotiation based on the
residual value of the aircraft/vessel. The Organization is, under such provisions,
exposed to potential liability in the event of loss of an aircraft/vessel being used
by the United Nations under Letters of Assist. We have been informed by the
Field Administration and Logistics Division that such liability could, in the case
of totals loss, run to millions of dollars since modern aircraft, such as the C-130,
used for troop rotations and long-term services for peacekeeping operations are
State aircraft and are not normally insured.

CONCLUSION

10. Having regard to the foregoing, it would appear that the existing ar-
rangements for contingent-owned equipment do not take account of the rapid
expansion of peacekeeping operations and the risks associated with that expan-
sion. A lacuna exists as to which party bears the responsibility for the cost of
lost, stolen, or abandoned contingent-owned equipment, other than aircraft/
vessel(s). However, troop-contributing States could argue that the resolution of
claims in respect of such contingent-owned equipment should be based on the
formula provided in the above-quoted paragraph 23. As mentioned above in
respect of aircraft/vessels, this could pose extensive potential liability for the
Organization.

31 January 1995

26. PROHIBITION OF ADVERTISING IN UNITED NATIONS PURCHASE ORDERS—
USE OF THE UNITED NATIONS NAME AND EMBLEM—UNITED NATIONS

GENERAL CONDITION FOR GENERAL CONTRACTS

Memorandum to the Officer-in-Charge, Purchase
and Transportation Service

1. Please refer to your memorandum of 3 April 1995 on the above-cap-
tioned subject. It is noted that you have received an informal inquiry from the
Permanent Mission of … as to whether United Nations contractors should be
permanently bound by the standard provisions of the purchase orders prohibit-
ing vendors from advertising that they are furnishing goods or services to the
United Nations, or whether this prohibition lapses after the contract has been
performed. You requested our advice with regard to this inquiry.

2. As you know, the use of the United Nations name and emblem is re-
served for official purposes of the Organization in accordance with General
Assembly resolution 92(I) of 7 December 1946, which also prohibits any use of
the United Nations name or emblem for commercial or any other purposes without
the authorization of the Secretary-General.
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3. The inquiry, as described in your memorandum, is formulated in gen-
eral terms: it is not clear to which specific goods or services the inquiry refers.
Therefore, relevant provisions of applicable existing g United Nations are briefly
reviewed below.

4. As noted in your memorandum, United Nations General Conditions
for Purchase Orders contain a provisions entitled “Prohibition on advertising,”
which reads as follows:

“the Vendor shall not advertise or otherwise make public that the vendor is
furnishing goods or services to the United Nations.”

In additions, those General Conditions contain a provisions entitled “Use
of the United Nations name and emblem” stipulating that:

“The Vendor shall not use the name, emblem or official seal of the United
Nations or any abbreviations of the name ‘United Nations’ for any pur-
pose.”

5. It is noted that the inquiry concerns both goods and services provided
to the United Nations, and that usually services to the Organization are provided
on the basis of contracts rather than purchase orders. In this connection, it should
be recalled that the United Nations General Conditions for General Contracts
contain a provisions concerning “Use of name, emblem or official seal of the
United Nations,” which reads as follows:

“The Contractor shall not advertise or otherwise make public the fact that
it is a contractor with the United Nations. Also the Contractor shall, in no
other manner whatsoever, use the name, emblem or official seal of the United
Nations or any abbreviation of the name of the United Nations in connec-
tion with its business or otherwise.”

6. Similar provisions are included, for example, in the United Nations
Standard Aircraft charter Agreement and the United Nations Development
Programme General conditions of Contract for Minor Construction Works (with
the addition of the words “Unless written authorization is given by UNDP”).

7. While the above provisions do not contain a specific reference to the
continued validity of the prohibition established therein after contract perfor-
mance, some others do. For example, the General Terms and Conditions Appli-
cable to Purchase Orders, used by UNDP, provide as follows:

“The Seller shall not advertise or make public the fact that it is performing,
or has performed, services for the UNDP or the United Nations, or use the
name, emblem or official seal of the UNDP or the United Nations or any
abbreviation of the name of the UNDP or the United Nations for advertis-
ing purposes or for any other purposes. This obligation does not lapse upon
completion of work under this Order or termination thereof.” (emphasis
added)

A similar stipulation is included in the General Conditions for United Na-
tions Development Programme/Office of Personnel Service (UNDP/OPS) Con-
tracts for Professional Services.
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8. Thus, while specific legal arrangements for purchasing different goods
or services by the organizations of the United Nations system may differ, the
prohibition on using the United Nations name or emblem for commercial or any
other unauthorized purposes is applicable in all cases in accordance with Gen-
eral Assembly resolution 92(I). Some of the provisions quoted above explicitly
state that the prohibition contain therein does not lapse with the completion of
performance under the contract. While others do not contain a specific indica-
tion to that effect, they are not intended to derogate from the general prohibition
established by the General Assembly, which remains valid irrespective of the
way one or another contract or purchase order is formulated.

9. Accordingly, unless an explicit written authorization to the contrary is
granted by the Organization, United Nations vendors and contractors are pre-
cluded from the advertising or making public that they were furnishing goods or
services to the Organization even upon cessation of performance under pur-
chase orders or contracts.

17 April 1995

27. RESPONSIBILITY FOR CARRYING OUT EMBARGOES IMPOSED BY THE SECU-
RITY COUNCIL—ISSUE OF LIABILITY OF THE UNITED NATIONS FOR COSTS

OF ANY ACTION BY MEMBER STATES CARRIED OUT IN ORDER TO ENSURE

COMPLIANCE WITH RESOLUTIONS OF THE SECURITY COUNCIL

Memorandum to the Assistant Secretary-General, Department
of Peacekeeping Operations

1. This is in response to your memorandum dated 28 March 1995, re-
questing our advice in connection with a claim for reimbursement of cargo han-
dling expenses incurred by the[name of Company] (hereinafter “the Claimant”)
from 20 August to 2 September 1993 at Djibouti harbour. Our advice thereon
follows.

2. From the documentation forwarded to us, it appears that the cargo
vessel “Y”, which arrived at Djibouti harbour on 19 August 1993, was sus-
pected of carrying weapons to Somalia in violation of the embargo imposed by
the Security Council pursuant to paragraph 5 of its resolution 733 (1992) of 23
January 1992. It further appears that the Djibouti authorities as well as the navy
of a Member State undertook to search the “Y” for such weapons and that, for
that purpose, the Claimant was requested by officials of that Member State to
discharge the entire cargo of the “Y” and reload it after completion of the search.

3. Thereafter, it seems that the Claimant repeatedly attempted to obtain
from the Embassy of the Member State in Djibouti reimbursement of the cargo
handling expenses incurred during that operation, but to no avail. In a letter
dated 29 January 1994 addressed to the Claimant, the Deputy Chief of Mission
in the Member State’s Embassy indicated the following:
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“I should like to confirm that my Governments is of the view that this
search was conducted within the framework to he United Nations Somalia
operations and hence suggests that you address yourself to the United Na-
tions Secretariat for payment of the expenses incurred”.

As suggested by the Embassy of the Member State in Djibouti, the Claim-
ant has now addressed its claim, in the amount of US$ 104,320.99, to the United
Nations.

4. In paragraph 2 of your memorandum, you indicate your view that “if
the Member State’s authorities in Djibouti requested the services of the com-
pany, responsibility for payment of the related costs should be borne by such
authorities”. You also indicated that “no request was sent to any Governments
by the Departmnet of Peacekeeping Operations or any part of the Secretariat,
for that matter, to search ships perhaps suspected of carrying weapons to Soma-
lia”.

5. The responsibility for carrying out embargoes imposed by the Secu-
rity Council rests with Member States, which are accordingly, responsible for
meeting the costs of any particular action they deem necessary for ensuring
compliance with the embargo. Furthermore, commitments on behalf of the United
Nations can only be validly made by the Secretary-General and other officials
acting under his authority. Officials of Member States who are not entrusted
with the authority to act on behalf of the Organization do not have the power to
commit the United Nations.

6. We therefore fully concur with your view that responsibility for pay-
ment of the costs incurred by the Claimant should be borne by the authorities
who requested the Claimant’s services and not by the United Nations.

21 April 1995

28. RESPONSIBILTY FOR THE COSTS OF REPAIRING AIRCRAFT USED IN PEACE-
KEEPING OPERATIONS—STANDARD AIRCRAFT CHARTER AGREEMENT—
ARRANGEMENTS FOR TROOP ROTATIONS

Memorandum to the Officer-in-Charge, Logistics and Communications
Service, Field Administration and Logistics Division, Department
of Peacekeeping Operations

1. This refers to your memorandum of 5 January 1995, requesting our
advice in connection with a claim submitted to the United Nations by the Gov-
ernment of a Member State for reimbursement of the costs of repairs of an IL-
76 aircraft that is said to have been damaged during a rotation of that State’s
troops in the service of the United Nations Protection Force (UNPROFOR).
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OUTLINE OF FACTS

2. We understand that, pursuant to a Letter of Assist issued to the Gov-
ernment of the Member State on 10 August 1994, the Government undertook
the rotation of its Battalion-1, which had been contributed by the Government
to UNPROFOR, between that State and Sarajevo in July and August 1994. The
State’s air force operated in IL-76 aircraft, which is a State Aircraft, for this
rotation. Under the one page Letter of Assist, the United Nations agreed to a
lump-sum payment for the rotation; there were no other terms and conditions
agreed to between the United Nations and the Governments to govern the rota-
tion.

3. In connection with one of the flights performed by the Governments
on 22 July 1994, a one page, undated report by UNPROFOR remarked, “A/C
shot at during take off”. We understand that no other reports setting out further
information and details on the matter were prepared by the United Nations.

4. Five months after the 22 July 1994 flight, the Permanent Representa-
tive of the Member State to the United Nations sent a note verbale to the United
Nations stating that, during takeoff at Sarajevo airport for the 22 July 1994
flight, the IL-76 aircraft had come under enemy fire and, as a result had been
damaged. The Permanent Representative further indicated that a soldier inside
the aircraft had been injured and had subsequently died. The Permanent Repre-
sentative requested that the United Nations reimburse the Governments for re-
pairs to the aircraft. We noted that the Government did not provide any investi-
gative reports on the alleged incident nor any information as to whether the
repairs had been effected or the actual costs of the repairs. Such reports and
information should normally accompany any claims made against the Organi-
zation. We do not know whether the Governments has submitted any claim in
respect of the soldier inside the aircraft who died as a result of the firing upon
the aircraft. The letter of claim did not provide any supporting evidence of the
identity of the soldier or the cause of his death. The present memorandum will
address only the request for reimbursement for repairs.

ARRANGEMENT FOR TROOP ROTATIONS.

5. The issue of whether it is the United Nations or the Government of the
Member state that bears the responsibility for the costs of repairing the IL-76
aircraft is a matter which has to be considered in the light of the arrangements
the Organization has for troop rotations.

Commercial chartering of aircraft

6. Troop rotations are normally arranged by the United Nations by means
of commercially charted aircraft following international competitive bidding
among commercial carriers. This is provided for in the Aide-Memoire entitled
“Guidelines for the Governments contributing troops to the United Nations Pro-
tection Force in the former Republic of Yugoslavia (hereinafter referred tot as
“Guidelines”), which provides the general administrative and financial arrange-
ments applicable to the deployment of military personnel to UNPROFOR. Para-
graph 138 of the Guidelines provides, in part:
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“the rotation of contingents will be arranged by the United Nations, nor-
mally by chartered commercial aircraft after international bidding … Con-
tractual arrangements with commercial airlines are made by the United
Nations. Since numerous airlines will be requested to submit bids for air-
lifts, a national airline of the troop-contributing country competes on an
equal footing for an award of the contract…”

7. Following international competitive bidding, a contract is concluded
between the United Nations and the successful bidder for the rotation on the
basis of the Standard Aircraft Charter Agreement. Under that Agreement, it is
the carrier that is responsible for maintaining the aircraft in a fully operative
condition and airworthy as well as for maintaining full hull (and third party)
insurance to cover any damage to the aircraft.71 Accordingly, the carrier has the
risk of loss or damage to the aircraft and is responsible for any costs of repairs
of the aircraft which would be covered by commercial insurance.

Letters of Assist

8. Letters of Assist constitute an exception to the international competi-
tive bidding whereby a Government may be authorized the United Nations to
provide, inter alia:

“transportation services for the movement of United Nations military per-
sonnel … to or from a mission area that are not readily available commer-
cially, or which, if provided commercially, would likely cause operational
dislocations or shortages;

“…

“provided that resort to Letters of Assist shall be discontinued when the
circumstances for conditions that give rise to their use no longer obtrain”.72

9. While arrangements with troop-contributing Governments for troops
rotations under a Letter of Assist are allowed as an exception to international
competitive bidding when the transportation services “are not readily available
commercially, or which, if provided commercially, would likely cause opera-
tional dislocations or shortages”, the nature of the air transportation services,
whether performed by a Government or a commercial operator, is the same. The
United Nations, which is neither the owner nor the operator of the aircraft, is in
effect chartering air transportation services for the rotation of troops, irrespec-
tive of whether those services are performed by a Government or a commercial
operator. The responsibility of the United Nations is limited to payment of an
all-inclusive, lump sum price for the performance of the rotation.73 In such case,
the Governments may, like commercial carriers, make arrangements for instance,
or it may self-insure, but in any event it assumes the risks of damage that may
occur to the aircraft during the rotation.

10. It should be noted in this respect that, having regard to the difficulties
which have arisen in the use of Letters of Assist for air transportation services,
we have provided to your service the General Terms and Conditions of Letters
of Assist for Aviation/Air Transportation Services involving State Aircraft. Para-
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graph 15 of the General Terms and Conditions provides that the Government
bears the risk of loss or damage to the aircraft and the Government may meet its
responsibility under the Letter of Assist through insurance or self-insurance. In
future, when troop rotations by means of State aircraft under Letters of Assist
are authorized as an exception to commercial charter of aircraft, the above-
mentioned General Terms and Conditions of Letters of assist should be used for
rotation so that the terms governing the rotations are clearly set out.

CONCLUSION

11. Having regard to the above, it is our view that the Government of the
Member State, and not the United Nations, bears the responsibility for the costs
of repairing the IL-76 aircraft.

9 May 1995

29. DEATH AND DISABILITY BENEFITS TO MEMBERS OF MILITARY CONTINGENTS

PARTICIPATING IN UNITED NATIONS PEACEKEEPING OPERATIONS

Memorandum to the Chief, Finance Management and Support Service,
Field Administration and Logistics Division, Department of Peace-
keeping Operations

1. This is with reference to your memorandum of 20 September 1995,
which sought our comments on the views of the Advisory Committee on Ad-
ministrative and Budgetary Questions on the Secretary-General’s repot (A/49/
906) of 2 June 1995 concerning the death and disability benefits to members of
military contingents participating in United Nations peacekeeping operations.

BACKGROUND

2. In his report, the Secretary-General considered six different alterna-
tives to the current compensation system taking into account the principles and
options74 previously set out in General Assembly resolution 49/233 A of 23
December 1994:

(a) Current arrangements with a reasonable minimum level of compensa-
tion payable for death and disability (option 1);

(b) System of compensation featuring standardized rates of reimburse-
ment for death and disability (option 2);

(c) Uniform Global insurance scheme to cover all troops (option 3);
(d) Current arrangements for military observers and civilian police (op-

tion 4);
(e) Current system of following national legislation with a ceiling (op-

tion 5);
(f) Payment to contributing countries of a fixed amount per soldier per

month in lieu of reimbursement (additional option).
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The report concluded (para. 25) that “only options 2 and 3 meet all the
criteria set out in General Assembly resolution 49/233 A”. In particular, the
Secretary-General recommended option 3 as the best alternative.

3. The above proposals were considered by the Advisory Committee in
its report (A/50/684) of 30 October 1995. The Committee noted, inter alia, a
number of administrative and legal issues related to the different options formu-
lated by the Secretary-General, including what the Committee considered would
be a “departure from current practices of paying reimbursement for compensa-
tion paid by troop contribution countries”, as well as the need to clarify “the
legal implication of requiring a soldier without direct contractual arrangements
with the United Nations to designate a beneficiary upon arrival in the mission
area and of the providing for payments directly to individuals” (para. 10). The
Advisory Committee concluded its consideration as follows:

“19. In reviewing the current system and the six options referred to
above, the Advisory Committee identified issues on which the General
Assembly needs to provide further guidance on whether payments should
be in the form of an allowance, a reimbursement or an award and whether
they should be made to Member States or individuals directly; the amount
to be paid by the United Nations; the status of the additional allowance
mechanism put forward by the Secretary-General in his additional option;
and whether an insurance scheme should be established. In this regard, a
necessary prerequisite is an understanding and agreement on the precise
legal status of contingent personnel and of the nature of their legal, admin-
istrative and operational relationship with the Organization and their Gov-
ernment. The Fifth Committee may wish to seek appropriate legal guid-
ance on this matter. Furthermore, in relation to the awards aspect of op-
tions 2 and 3, the question of whether awards should be paid at one univer-
sal rate regardless of national practice and/or origins remains to be clari-
fied.

“20. On the basis of the policy decisions to be taken by the General
Assembly on these issues, the Secretary-General should be requested to
draft and submit to the Assembly through the Advisory Committee a de-
tailed proposal together with the draft procedures for implementation and
the administrative, legal and financial implications. The proposal, which
should be formulated with the assistance of the Office of Legal Affairs of
the Secretariat, should take into account comments made by the Advisory
Committee above as well as such concerns as may be expressed by the
Fifth Committee.

“21. Pending the introduction of a new system, the Advisory Com-
mittee recommends that, without prejudice to whatever new procedures
will be decided upon by the General Assembly, steps should be taken to
improve the management of the current system so as to handle outstanding
claims expeditiously. For example, there is a need for accurate and readily
accessible data and a clear indication of the steps that are taken from the
time a claim is submitted to the time of payment.”
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COMMENTS

4. We agree with the comments of the Advisory Committee. Contingent
personnel are provided by their Governments under agreements between those
Governments and the United Nations. Throughout their period of service in a
United Nations peacekeeping operation, they remain under the orders of their
respective commanders and retain their legal relationship with their Govern-
ments. The United Nations has a legal relationship only with the troop contrib-
uting countries. Unlike military observers, who are accorded the status of ex-
perts on mission for the United Nations pursuant to section 22 of the Conven-
tion on the Privileges and Immunities of the United Nations, contingent person-
nel, as the Advisory Committee rightly points out in paragraph 16 of its report,
“have no direct contractual arrangements with the United Nations”.

5. It follows from the above that it would not be legally appropriate for
the United Nations to make any form of direct payments to individual contin-
gent personnel. Nor could internal compensation rules of the United Nations
apply directly to individual contingent members, who remain under the in per-
sona jurisdiction of their respective Governments. Therefore, we do not think
that the current reimbursement procedure can easily be eliminated or substi-
tuted by a system of direct payments to disabled troops or dependent survivors.

6. Also, given the lack of a contractual or a statutory link between the
United Nations and the contingent personnel, it would be difficult for the United
Nations to require individual contingent members to nominate beneficiaries upon
arrival in the mission area. The beneficiaries of such personnel will necessarily
be those who are entitled to such benefits under the applicable national law, a
situation which the United Nations could not purport to change without the con-
sent of the Governments concerned, which would make the present system of
payments even more complex.

7. In the light of the above, and given the views of the Advisory Com-
mittee, it seems doubtful to us that option 3 could serve as basis for formulating
further proposals to the General Assembly on this matter. Instead, it would seem
more consistent with the legal status of contingent personnel and with the na-
ture of their legal, administrative and operational relationship with the Organi-
zation and their Governments, to revert to and explore further the position taken
earlier by the Secretary-General in paragraph 70 of his report (A/48/945) of 25
May 1994 (i.e., that “the basic mechanism would remain, with the states con-
cerned settling in the first instance and claims for its contingent personnel, based
on the national law and regulations prevailing for payments to the armed forces”).

8. In that connection, consideration could be given to a system of com-
bined minimum and maximum payments which would help to give some qual-
ity of treatment, while acknowledging the fact that national compensation
schemes will vary. At the same time, special attention could be given to those
principles mentioned in General Assembly resolution 49/233 A which clearly
fall within the authority of the Secretary-General (i.e., “simplification of ad-
ministrative arrangements to the extent possible” and “speedy settlement of
claims for death and disability”). For that purposes, we suggest that Field Ad-
ministration and Logistics Division consider the possibility of the elimination
of unnecessary layers of control and simplifying and speeding-up the certifica-
tion requirements. It should also be possible to develop clear information mat-
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ers to be distributed to troop-contributing States explaining the documentary
and other requirements of reimbursements by the United Nations, so as to expe-
dite the handling of such claims.

9. We should be happy to discuss further these matters with you and to
review the draft of any future Secretary-General’s report on his subject, which
will have to address the policy issues raised by the fact that there is no direct
relationship between the contingent members and the United Nations.

December 1995

COPYRIGHT ISSUES

30. ATTRIBUTION OF AUTHORSHIP AT THE UNITED NATIONS—PARAGRAPH 3 OF

ADMINISTRATIVE INSTRUCTION ST/AI/189/ADD.6RE/V.3 OF 19 MARCH

1990—COPYRIGHT ON OTHER INTELLECTUAL PROPERTY RIGHTS

Memorandum to the Chief, United Nations Publications Service

1. I am writing in response to your memorandum of 23 November 1994,
by which you sought our comments on the draft of an addendum to the admin-
istrative instruction concerning attribution of authorship at the United Nations.
You indicated that a presentation concerning the draft addendum was to take
place before the Working Committee of the Publications Board and you requested
that we provide our comments so that they could be incorporated into the draft
prior to that meeting.

POLICY CONSIDERATIONS CONCERNING ATTRIBUTION OF AUTHORSHIP

2. We note that the current policy concerning attribution of authorship at
the United Nations is stated in paragraph 3 of administrative instruction ST/AI/
189/Add.6/Rev.3 of 19 March 1990, which provides that “the general principle
to be applied [to attribution of authorship] is that publications are issued in the
name of the United Nations, while documents emanating from the Secretariat
are attributed to the Secretary-General or to the Secretariat”. From that state-
ment of general principle, it is clear that writings or other original works of
authorship produced by United Nations staff members are generally considered
to be works produced by the Organization itself. Thus, whether or not an indi-
vidual staff member should be attributed credit for authorship is, for most part,
a question of policy flowing from that general principle.

3. In this regard, we note further that, as stated in paragraph 3 thereof,
the proposed addendum to the administrative instruction seeks “to advance the
Secretary-General’s policy on the establishment of a transparent and effective
system of accountability and responsibility” by instituting “a more flexibly ap-
plied and consistent policy of attribution, which can be granted as long as it
[i.e., attribution of authorship] is consistent with the legislative authority”. The
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objectives for such a more flexible policy of attribution, as stated in paragraph 4
thereof, would be:

“(a) to acknowledge the original intellectual contributions in the prepara-
tion of United Nations publications and reports, taking into account the
special creative, scientific and literary efforts contained therein; (b) to fa-
cilitate a dialogue with the international academic and professional com-
munities in order to advance United Nations objectives in relation to politi-
cal and economic and social issues of global concern and thereby enhance
the image of the United Nations; (c) to serve as an incentive to staff pres-
ently working in the Organization, as well as to potential new staff mem-
bers known to be experts in their respective fields; (d) to increase staff
accountability and responsibility in the creation of high-quality publica-
tions and reports; and to (e) enhance the sales potential of United Nations
publications.”

There are not legal objections to the Publications Board concluding that
these stated objectives appear to provide a reasonable basis for a more flexible
approach to attribution of authorship. However, we are not sure that “account-
ability” has anything to do with attribution of authorship, which seems to us to
accomplish nothing more than giving credit to the creative acts of staff mem-
bers. We are unable to subscribe to the assumption, apparently linking attribu-
tion of authorship and accountability, that a staff member will prepare better
written material if he or she gets public credit for his or her efforts.

LEGAL ISSUES CONCERNING ATTRIBUTION OF AUTHORSHIP

4. Althoguh attributing authorship for United Nations publications is for
the most part a policy question, there are three legal issues which relate to that
question. First, the question arises as to whether the draft addendum comports
with existing United Nations Regulations and/or Staff Rules. Second, if it does,
then it should be determined whether attributing authorship would allow the
person so attributed to claim copyright or any other intellectual property rights
in the work published by the United Nations. Finally, the draft addendum pro-
vides that attribution could be granted only if such attribution were “consistent
with the legislative authority”. Each of the issues is reviewed in turn.

Consistency of the draft addendum with existing
regulationsand/or rules

5. The first question is whether the draft addendum to the administrative
instruction on attribution of authorship is consistent with applicable United
Nations Staff Regulations and Rules. Obviously, no administrative instruction
promulgated by the Secretary-General could contradict regulations adopted by
the General Assembly or rules adopted by the Secretary-General in furtherance
thereof.75

6. We see nothing in the Staff Regulations or Rules that would expressly
prohibit the attribution of authorship to United Nations Staff members. Staff
regulation 1.4 provides, as a general rule, that staff members “should avoid any
action and in particular any kind of public pronouncement which may adversely
reflect on their status [as international civil servants], or on the integrity, inde-
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pendence and impartiality which are required by that status”. Presumably any
work that is to be published by the United Nations would not cause a staff mem-
ber to violate this principle. Staff rule 101.6(e)(iv) appears to apply directly to
the question of attribution of authorship. It provides that staff members shall
not, “except in the normal course of official duties or with the prior approval of
the Secretary-General,” submit articles, books or other material for publication.
To the extent that the United Nations published a writing and attributed its au-
thorship to a staff member, this would be done in the normal course of the staff
member’s official duties and, it must be presumed, with the approval of the
Secretary-General.

7. Based on the foregoing, it would seem that nothing in the Staff Regu-
lations or Rules prevents the implementation of a more liberal policy of attribu-
tion of authorship as envisaged by the draft addendum to the administrative
instruction.

Copyright or other intellectual property rights

8. The second question concerns whether attribution of authorship would
involve the creation of any copyrights or other intellectual property rights for
the staff member to whom the work is attributed.76 The United States Copyright
Act of 1976 provides that “in the case of a work made for hire, the employer or
other person for whom the work was prepared is considered the author for the
purposes of this title, and unless the parties have expressly agreed otherwise in
a written instrument signed by them, owns all of the rights comprised in the
copyright.”77 A “work made for hire” is defined to be “a work prepared by an
employee within the scope of his or her employment”.78

9. Under United states copyright law, therefore, a staff member would
have no claim to copyright in a original work of authorship prepared by the staff
member in the course of his or her official duties. Rather, the United Nations
would be considered the owner of the copyright. This result would not be changed
merely because of the name of the staff member was attributed to the publica-
tion.

10. We note, however, that the draft addendum contemplates, in paragraph
11 and 12, that the attribution guideline set forth therein would also apply to
“consultants specifically engaged for the purpose of preparing a publication or
paper”. Attribution would be given, pursuant to the policy guidelines set forth
in the addendum, except in cases “when a consultant is engaged to prepare a
policy paper that is to be issued as a report of the Secretary-General, usually in
response to request from a legislative body”.

11. Under United States copyright law, the rules governing “works made
for hire” do not necessarily apply, per force, to works prepared by a consultant.
Cases interpreting the “work made for hire” provisions of the Copyright Act79

have determined that the employer engaging the consultant is the owner of the
copyright.80 However, in other cases, copyright in works created by a consultant
have been accorded to the consultant.81

12. Thus, it is not clear that the United Nations would own original works
of authorship created by a consultant. Any uncertainties regarding copyright or
any other intellectual property rights could, however, be dealt with by means of
a written agreement between the United Nations and the consultant.82
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13. In this regard, we note that clause 3 of the “Conditions of Service—
Consultants” set forth on the reverse side of the United Nations Special Service
Agreement for Consultants83 provides as follows:

“The United Nations shall be entitled to all property rights, including but
not limited to patents, copyrights and trademarks, with regard to material
which bears a direct relation to, or is made in consequence of, the services
provided to the Organization by the Consultant. At the request of the United
Nations, the consultant shall assist in securing such property rights and
transferring them to the Organization in compliance with the requirements
applicable law”.

A similar clause is contained in the United Nations “General Conditions
for General Contracts”. Such a clause should be sufficient to dispel any doubts
about ownership by the United Nations of any copyrights or other intellectual
property rights in original works of authorship produced by a consultant.

14. Unless the clause referred to above is part of a contract with a consult-
ant, however, the United Nations should enter into a specific written agreement
with the consultant concerning ownership of copyright in that work. Such an
agreement would provide that, to the extent the consultant has any copyright or
other intellectual property rights in the work being produced and attributed to
him or her, he or she thereby irrevocably transfers all such rights to the United
Nations In case of any doubts, this Office should be consulted. To the extent that
the draft addendum does not make this clear, it should be revised to clearly
reflect that a specific written agreement with a consultant may, under certain
circumstances, be warranted.

Consistency with legislative authority

15. The remaining issue concerns whether any given attribution of au-
thorship would be consistent with the “legislative authority” to which the publi-
cation responds. The draft addendum to the administrative instruction states, in
paragraph 3, that attribution of authorship “can be granted as long as it is con-
sistent with legislative authority” and that “in case of any doubt regarding the
interpretation of the legislative authority, the Office of Legal Affairs will be
consulted and its views will be forwarded to the Publications Board”.

16. It would appear that the concern here is that written material may
sometimes be produced at the United Nations in response to a request therefore
from a legislative body (e.g., a report by the Secretary-General in response to a
specific request therefore by the Advisory Committee on Administrative and
Budgetary questions). In such cases, it may be inappropriate to attribute the
written material to anyone other than the Secretary-General or a specific depart-
ment, office or subsidiary body. Clearly, the appropriateness of attribution in
such circumstances depends on various factors, including the terms of the legis-
lative authority itself, and therefore granting attribution must be determined on
a case-by-case basis. It appears then that the draft addendum sufficiently pro-
vides for this by requiring that the Office of Legal Affairs be consulted for any
interpretation of the legislative authority pursuant to which written material was
to be produced.
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CONCLUSION

17. The foregoing constitute the legal considerations that should be brought
to the attention of the Working Committee of the Publications Board when it
considers the question of attribution of authorship. The draft addendum appears
to be consistent with existing United Nations Staff Regulations and Rules. Any
questions concerning copyright, particularly with regard to works produced by
and attributed to consultants, should be brought to the attention of this Office.
Additionally, any concerns over whether attribution would be inconsistent with
relevant legislative authority pursuant to which a work is produced should like-
wise be brought to the attention of this Office.

13 April 1995

FINANCIAL ISSUES

31. LABELING OF GOODS BOUGHT WITH DONOR’S CONTRIBUTION WITH THE

LATTER’S FLAG AND THE WORDS “DONATED BY”—GENERAL ASSEMBLY

RESOLUTION 48/209

Memorandum to the Legal Liaison Officer, United Nations
Office at Geneva

1. This is with reference to your memorandum of 17 March 1995, re-
questing our advice on the proposal by the Governments of [a Member State],
contained in a note verbale addressed to the Centre for Human Rights dated 12
January 1995, that goods and materials procured with its contribution should be
specifically identified as donated by the Governments of [that Member State].

2. In your memorandum, you indicated that the Centre for Human Rights
had relied, for this request, on an earlier precedent contained in an Agreement
between the European Union and the United Nations for provision of personnel
and equipment for use by the Commission for Human Rights in Rwanda. You
also stated in your memorandum that you had had discussions with the repre-
sentatives of the Permanent Mission of the United Nations Office at Geneva,
who expressed a need for a legal opinion on the matter, should the request not
be acceptable.

3. We share your view that the Agreement with the European Union does
not constitute a precedent in the present case. It is clear that the acceptance of the
request by the European Union to identify equipment provided under that Agree-
ment as a contribution from the European Union was based on the fact that the
Agreement itself concerns a contribution by the European Union in the form of
personnel and equipment. The contribution is made under a Cooperation Service
Agreement whereby the personnel remain officials of the European Union and
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ownership of the equipment is retained by the European Union as well. These
arrangements are different from contribution to the United Nations multilateral
assistance programmes in the economic and social sector, or for general humani-
tarian assistance, which are based on policies established by the General Assem-
bly pursuant to Chapter IX of the Charter of the United Nations and are adminis-
tered as United Nations funds. In this respect, you may wish to refer to General
Assembly resolution 48/209 of 21 December 1993, which reaffirmed that “the
fundamental characteristics of the operational activities of the United Nations sys-
tem should be, inter alia, their universal, voluntary and grant nature, and their
neutrality and multilateralism”. These principles enumerated by the General As-
sembly in respect of operational activities for development are equally applicable
to contributions to United Nations activities with regard to humanitarian assis-
tance such as those conduced by the United Nations High Commissioner for Hu-
man Rights in Rwanda. The principle of multilateralism suggested that the assis-
tance provided is not identifiable to any particular donor, but is considered as
United Nations assistance provided on behalf of all its Member States.

4. However, I believe that you should be able to assure the Permanent
Mission of the Member States that the contributions of the Government of the
State would be appropriately recognized by the United Nations. This recognition
is normally made by the Secretary-General in his reports to the General Assembly
on the work of the United Nations, which includes the work of the United Nations
High Commissioner for Human Rights in the area of humanitarian assistance. We
would also have no objection, should the Centre for Human Rights consider it
feasible, to accept the suggestion by the Permanent Mission of … in paragraph 5
of the note verbale, to publicize their contribution “to the countries, organizations
and the people concerned” through the normal channels of communications used
by the United Nations, such as press releases and reports.

7April 1995

32. DONATION OF A COPY OF THE PEACE BELL TO THE UNITED NATIONS—
UNITED NATIONS POLICY CONCERNING DONATIONS—FINANCIAL REGULA-
TIONS 7.2 TO 7.4—FINANCIAL RULES 107.5 TO 107.7

Letter to the Senior Legal Liaison Office, United Nations
Office at Vienna

1. Please refer to your memorandum of 28 June 1995 to the Legal Coun-
sel on the above-captioned subject. It is noted that a non-governmental organi-
zation (hereinafter “the NGO”) cooperating with the United Nations Interna-
tional Drug Control Programme wishes to donate to the United Nations, for
display at the Vienna International Centre, a copy of the Peace Bell which is
located at United Nations Headquarters in New York. You requested our advice
and guidance as to whether “this particular gift … can be accepted and, if so, on
what conditions”. There are a few questions in connection with your request
which will be examined separately below.
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Original Peace Bell

2. According to press feature 214, produced by Press Section of the United
Nations Office of Public Information in July 1971, the Peace Bell “was donated
by the United Nations Association of Japan in the name of the people of Japan.
The bell was cast from coins donated by delegates of the 60 nations at the Thir-
teenth General Conference of United Nations Associations held in Paris in 1951,
and from individual contributions of various kinds of metal. The bell is 3 feet, 3
inches high, 2 feet in diameter at its base and weighs 256 pounds. It is based in
a typically Japanese structure like a Shinto shrine, made of cypress wood. The
Tada factory in Japan completed the bell on United Nations Day, 24 October
1952; it was presented to the United Nations on 8 June 1954 by Renzo Sawada,
Japanese observer to the United Nations.”

3. Files of this Office do not contain any information as to the legal ar-
rangements of the donation of the original Peace Bell to the United Nations. In
particular, we do not know whether the original bell was copyrighted and, if so,
whether those copyrights were transferred to the United Nations in 1954.

4. As you know, ownership of a physical object does not always entail
ownership of the intellectual property relating to the object. For example, ar-
ticle 202 of the United States Copyright Act of 1976 provides that, unless there
is an agreement to the contrary, the transfer of ownership of a physical object
does not itself convey right of copyright in the copyrighted work represented by
the object.

5. Accordingly, it is necessary to ascertain that the entities intending to
produce and donate a copy of the original Peace Bell have addressed the intel-
lectual property aspect of the case in order to avoid possible future embarrass-
ment for the Organization if the donation is accepted.

United Nations policy concerning donations

6. The policy of the United Nations concerning acceptance of donations
is based on United Nations financial regulations 7.2 to 7.4 and financial rules
107.5 to 107.7 promulgated under them. Those rules stipulate as follows:

“Rule 107.5

“In cases other than those approved by the General Assembly, the estab-
lishment of any trust fund or receipt of any voluntary contribution, gift or
donation to be administered by the United Nations requires approval of the
Secretary-General, who may delegate this authority to the Under-Secre-
tary-General for Administration and Management.

“Rule 107.6

“No voluntary contribution, gift or donation for a specific purpose may be
accepted if the purpose is inconsistent with the policies and aims of the
United Nations.
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“Rule 107.7

“Voluntary contributions, gifts or donations which directly or indirectly
involve an immediate or ultimate financial liability for the Organization
may be accepted only with the approval of the General Assembly.”

7. It appears that the proposed donation would be consistent with the
policies and aims of the Organization, as required by financial rule 107.6. How-
ever, the financial arrangements of the donation are not clear. It is noted, for
example, that, according to the undated “discussion paper” concerning the pro-
posal, a copy of which was attached to your memorandum, “funds donated to
the UNDCP by the NGO will be used for purchase of the bell (estimated cost
between $50,000 and $100,000)”. It is not clear whether the above-mentioned
funds have already been donated to UNDCP for some purposes other than the
“purchase” of the bell and their “reassignment” is suggested or a new donation
of funds is intended. Similarly, it is not clear under what legal authority UNDCP
could “purchase” the bell. In any event, you must seek the concurrence of the
Controller prior to taking any further action in this case as his Office has the
authority delegated pursuant to financial rule 107.5.

8. As indicated in the letter of 23 April 1992 signed by the Assistant
Secretary-General, Office of General Services, “due to the finite space avail-
able, the United Nations can only accept donations from Member States. This
general policy has in the past resulted in our inability to accommodate any of
the numerous offers of fine works of art we have received from non-govern-
mental organizations.” We are aware that a few exceptions to that general policy
were made in the past. Whether or not an exception should be made in the case
under review is of course a policy question.

Use of the United Nations name

9. As you know, the use of the United Nations name is reserved for the
official purposes of the Organization in accordance with General Assembly reso-
lution 92(I) of 7 December 1946. Moreover, that resolution expressly prohibits
any use of the United Nations name for commercial purposes. In order to imple-
ment the commercial use prohibition, the practice of the United Nations has
been to include in its commercial contracts a standard clause preventing any
entity contracting with the Organization from advertising or making public the
fact that it provided services to the United Nations. The purpose of this clause is
to prevent solicitation for business on the basis of a connection with the United
Nations.

10. The same policy and practice must be applied in this case, notwith-
standing the fact that the bell would be donated to the United Nations free of
charge. If the donations in question are from commercial entities, the United
Nations cannot allow its name to be used in connection with such companies or
their services and/or products.

11. While your memorandum mentions only the NGO as the donor, it is
noted, from copies of documentation attached to your memorandum, that an
Association and possibly other donors may participate in the project, and, in
such case, their names would be added to a plaque to be displayed at the site of
the bell.
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12. On the assumption that the NGO is a not-for-profit entity, the depic-
tion of its name on the plaque does not pose problems. Whether the Association
and other donors are commercial entities is not known to us. If they are, the
participation of those donors in the donation could be acceptable only if they
agreed not to publicize the donation, including the publication of their names on
the plaque, and not to use their participation in the donation for advertising or
any other commercial purposes.

Agreement to be concluded

13. Provided it is eventually decided by the Organization to accept the
gift in question, the terms and conditions of the donation should be recorded in
a brief agreement to be concluded by the United Nations, on one side, and the
donor(s) on the other.

5 July 1995

PERSONNEL ISSUES

33. PARTICIPATION OF HIGH-LEVEL UNITED NATIONS OFFICIALS IN NON-GOV-
ERNMENTAL STRUCTURES—STAFF RULE 101.6—MEANING OF THE EXPRES-
SION “NORMAL COURSE OF OFFICIAL DUTY”

Memorandum to the Director, Executive Office
of the Secretary-General

1. Please refer to your note, dated 7 March 1995, seeking my further
advice on the request addressed to the Secretary-General by a Swiss organiza-
tion (hereinafter “the Foundation”) for the support of the United Nations for a
meeting of the Foundation to be held in Malta. In my memorandum of 16 Feb-
ruary 1995, it was suggested that, given the uncertainties of the case and the
need for more data to enable a full consideration of the request, the Director-
General of the United Nations Office at Geneva, who is listed as a member of
the Advisory Board of the Foundation, should be contacted for more informa-
tion on the subject. Your memorandum of 7 March 1995 has provided me with
the additional information.

Preliminary matters

2. I have some difficulty in accepting the general approach to the effect
that, if international institutions are not profit-making and are recognized by
Member States, such institutions should necessarily deserve the support of the
United Nations, “especially when they deal with substantive issues which are of
primary concern84 to the United Nations”. Although this is more a policy than a
legal matter, it would appear to me that no automatic support should be implied
in such matters: support, by the United Nations, of any organization or institu-
tion outside the United Nations system should, in my view, be extended only
after a careful consideration of all aspects and implications of such action.
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3. Similarly, I have to disagree with the proposed interpretation of United
Nations staff rule 101.6, to the effect that “the participation of high-level United
Nations officials in non-governmental structures, … as well as national, legal
and political science societies … are in full compliance with staff rule 101.6 and
are carried out in the ‘normal course of official duties’”. My disagreement is
based on the considerations described below.

4. Paragraph (a) of staff rule 101.6 stipulates that:

“Staff members shall not engage in any continuous or recurring outside
occupation or employment without the prior approval of the Secretary-
General.”

The participation in the work of more or less permanent organs or bodies
of “non-government structures” or of “national, legal and political science soci-
eties” constitutes a continuous or recurring outside occupation for purposes of
staff rule 101.6 and therefore requires prior approval. Accordingly, to be “in full
compliance” with that rule, such participation should receive such prior approval.

5. Furthermore, the question is raised whether the participation of high-
ranking United Nations officials in non-governmental structures may be carried
out “in the normal course of official duties”, an evident reference to the expres-
sion used in staff rule 101.6 (e), the full text of which reads as follows:

“Staff members shall not, except in the normal course of official duties or
with the prior approval of the Secretary-General, perform any of the fol-
lowing acts, if such act relates to the purpose, activities or interests of the
United Nations:

(i) Issue statements to the press, radio or other agencies of public infor-
mation;

(ii) Accept speaking engagements;

(iii) Take part in film, theatre, radio or television productions;

(iv) Submit articles, books or other material for publication.” (emphasis
added)

According to the above staff rule, participation in non-governmental struc-
tures is not among “acts” which may be performed by staff members “in the
normal course of official duties” without the prior approval of the Secretary-
General.

Advice

6. It is noted from the additional information provided that the United
Nations support for the Foundation is sought “in order to obtain the greatest
possible participation and a large audience at the highest political level” and
that “the endorsement of patronage of the United Nations has no connection
whatsoever with fund-raising and/or other financial purposes”. It is further noted
that the United Nations “has already provided support to the activities of the
Foundation on the occasion of its meeting in Bucharest from 21 to 24 April
1994”.85
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7. However, it is still not clear from the additional information what is
the specific nature or form of the support that the Foundation is seeking from
the United Nations. It is noted in this regard that, in describing the support pro-
vided by the United Nations to the Bucharest meeting of the Foundation in 1994,
it was indicated that “the Secretary-General had on that occasion designated the
Assistant Secretary-General for Human Rights to attend”. On the assumption
that a similar support may be sought in the case under review, this Office sees
no legal impediment to the Secretary-General’s deciding to designate a United
Nations official to attend the forthcoming 1995 meeting of the Foundation. As
indicated in my former memorandum to you on the subject, whether or not to
make this decision in view of the inherently political nature of some of the
Foundation’s activities is, of course essentially a policy issue and therefore ulti-
mately a matter for your Office.

14 March 1995

34. POSSIBILITY OF INITIATING RECOVERY ACTION AGAINST A STAFF MEMBER

BEFORE NATIONAL CIVIL COURTS—JURISDICTION OF THE UNITED NATIONS

ADMINISTRATIVE TRIBUNAL.

Memorandum to the Legal Liaison Officer a.i.,
United NationsOffice at Geneva

1. This is with reference to your memorandum of 15 February 1995,
forwarding, for our comments and advice, a copy of a legal opinion given by a
[name of city] lawyer concerning the possibility and prospects of initiating re-
covery action against Mr. B (a staff member) before a State’s civil courts.

Advice given by local counsel

2. The lawyer’s (hereafter “Mr. A”) first conclusion is that the relation-
ship between the United Nations and a staff member (or for that matter, a former
staff member) that derives from the United Nations Staff Regulations and Rules
is part of public international law. Mr. A further concludes that a [State] civil
court, when seized of a civil action for recovery brought by the United Nations
against Mr. B, would probably decline jurisdiction, considering such an action
to be under the exclusive internal administrative jurisdiction of the United Na-
tions.

3. Even if the court would qualify the claim by the United Nations against
Mr. B as a claim for unjust enrichment under the [State] Civil Code, Mr. A
considers that the outcome would still be doubtful, as the court would probably
apply a statute of limitations of one year in this case. Mr. A nevertheless advises
in favour of initiating legal action, at least for the purposes of establishing a
precedent for future cases.
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Policy considerations

4. In the light of the conclusions reached by Mr. A, you suggest, in para-
graph 5 of your memorandum, that the International Trade Center (ITC) should,
“taking into account the very slim chances of winning the case and the costs
involved, consider its claim against Mr. B as a write-off under the Financial
Rules.”

5. We appreciate that it is normally not in the interest of the United Na-
tions to initiate legal action before national courts for recovery of relatively
small amounts of money when the outcome of such action would seem to be
unfavourable and the potential costs entailed might exceed the amount that the
Organization can reasonably expect to recover. However, the particular circum-
stances of this case give rise to general policy issues which require consider-
ation.

6. As you know, the General Assembly has over the years expressed in-
creased concern about alleged cases of fraud or presumptive fraud within the
United Nations. A report on “Recovery of misappropriated funds from staff
members and former staff members”86 was submitted by the Secretary-General
to the General Assembly on 9 November 1993 pursuant to a request contained
in General Assembly resolution 47/211 of 23 December 1992.87 In that report,
the Secretary-General described as follows the difficulties faced by the Organi-
zation in instituting civil action for recovery of misappropriated funds, where
such misappropriation consisted in fraud in connection with United Nations
entitlements:

“(a) Establishing legal and effective mechanisms to recover misappropri-
ated funds, as recommended by the Advisory Committee on Administra-
tive Budgetary Questions in paragraph 53 of its report;

(b) Seeking criminal prosecution of those who have committed fraud
against the Organization.”

“12. Civil action for recovery of misappropriated funds requires proof of
fraud by staff members. In this connection, a general problem arises if the
alleged fraud consisted of breach of internal United Nations regulations of
rules (e.g. claiming and obtaining from the United Nations excessive or
unwarranted reimbursement for medical expenses, education grant or in-
come taxes). In such cases, in order to determine whether the staff mem-
bers’ acts were fraudulent, the national court would have to interpret and
apply those provisions of the internal regulations and rules of the Organi-
zation allegedly violated by the staff member concerned.

“13. However, in many legal systems, a national court may find difficul-
ties in, or even a legal impediment to, applying internal rules of an inter-
governmental organization which do not have the force of law in that na-
tional legal system, unless they are the few regulations promulgated pursu-
ant to Headquarters Agreements to the express exclusion of local law. Fur-
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thermore, the submission of disputes involving internal regulations or rules
to national courts could result in interpretations conflicting with those given
by United Nations organs or inconsistent with the policies and interests of
the Organization.”

7. The Secretary-General proposed to the General Assembly, on that oc-
casion, that the statute of the United Nations Administrative Tribunal should be
amended to give it jurisdiction to judge claims submitted by the Organization
against staff members so that proceedings before national courts would be re-
quired only for enforcement of the judgment.

8. The General Assembly, in section III of its resolution 48/218 (A) of
23 December 1993, decided to study the possibility of the establishment of a
new jurisdictional and procedural mechanism or of the extension of mandates
and improvement of the functioning of existing jurisdictional and procedural
mechanisms. To that end, the Assembly decided to establish an ad hoc intergov-
ernmental working group of 25 members (the “Group of Experts”) to examine
these questions and submit a report with specific suggestions to the General
Assembly.

9. In its final report, the Group of Experts recommended, inter alia, that
the Statute of the Administrative Tribunal should be amended to give it jurisdic-
tion to adjudicate financial claims submitted by the Secretary-General against
staff members.88

10. The Group of Experts appears to have endorsed the recommendation
originally made by the Secretary-General in paragraph 26 of his report (A/48/
572), but it does not seem to have addressed the question of enforcement of
judgments of the Tribunal by Member States, should this become necessary. As
a result, the expanded jurisdiction of the Tribunal may not turn out to be fully
effective if the judgments of the Tribunal are not recognized and enforced by
nations courts. Similarly, other recommendations of the Group of Experts for
cooperation between the United Nations and Member States on these matters,89

if adopted, might not in and of themselves be sufficient for the purpose of pro-
viding the United Nations with adequate tools for seeking recovery of misap-
propriated funds.

11. In this connection, we note Mr. A’s closing statement that, in his view,
“a proceeding would be worth the expenditure to get a precedent”. We our-
selves are inclined to agree with Mr. A’s assessment. In our view, the claims by
the United Nations against Mr. B may indeed represent a valuable test case. If
the Organization succeeds in obtaining a favourable judgment, this would con-
stitute an important precedent for similar cases in [the State] and, perhaps, in
other duty stations. If the [State] civil courts deny jurisdiction as expected by
Mr. A, a judgment in that sense would confirm in practice the position taken by
the Secretary-General in his report (A/48/572) and would be a forceful argu-
ment for the general adoption of the measures advocated by the Secretary-Gen-
eral in that report. On a more limited scale, such a judgment could eventually
justify negotiating with the [State] Government the establishment of mecha-
nisms for cooperation between the [State] judiciary and the United Nations in
similar cases.
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Proposed course of action

12. In the light of the above, and given that ITC is accountable for the
monies paid to Mr. B, it might be questionable to write off the misappropriated
sums before serious attempts are made for their recovery.

13. We therefore recommend that steps be taken to initiate legal action
against Mr. B, should you be satisfied that the facts are adequately documented
and that the claim against Mr. B is solid. Since the misappropriated funds are
ITC funds, the costs relating to such legal action should be borne by ITC. If
proceedings are instituted, we stand ready to assist the local counsel.

31 March 1995

35. TRAVEL OF STAFF REPRESENTATIVES—ADMINISTRATIVE INSTRUCTION ST/
AI/293 OF 15 JULY 1982—STATUS OF REPRESENTATIVES OF THE FEDERA-
TION OF INTERNATIONAL CIVIL SERVANTS’ ASSOCIATIONS

Memorandum to the Officer-in-Charge, Compensation and Classifica-
tion Service, Officer of Human Resources Management

1. This is in response to your memorandum of 9 March 1995, seeking
our advice as to whether staff representatives traveling on United Nations Staff
Association business are considered as being on mission status for purposes of
compensation in case of death, injury or illness compensable under Appendix D
of the United Nations Staff Rules. You have also requested our advice on the
status of representatives of the Federation of International Civil Servants’ Asso-
ciations (FICSA), traveling on FICSA business, paid for and authorized by
FICSA, rather than the Staff Association.

2. Pursuant to paragraph 2 of administrative instruction ST/AI/293 of 15
July 1982 on the “Facilities to be provided to staff representatives”, “[t]he func-
tions of staff representatives are official”. The official nature of the functions of
staff representatives also has been emphasized by the United Nations Adminis-
trative Tribunal in a recent judgment as follows:

“The official nature of the functions of staff representatives implies that
time spent in exercising these functions should not be regarded differently
from the time spent on office duties, but as being on a par with the latter.”90

Paragraph 12 of the aforementioned instruction further provides that “staff
representatives duly designated to attend intra-organizational, interorganizational
or intergovernmental meetings shall be placed on official duty status for the
time required to attend such meetings, including appropriate travel time” (em-
phasis added). In the light of that provision, injuries incurred by “duly desig-
nated” staff representatives while in travel status for such meetings would be
deemed to be service-incurred and thus compensable under Appendix D.
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3. For the purpose of responding to your second query, i.e., whether the
same considerations would also apply to FICSA representatives traveling on
FICSA business, account must taken of FICSA’s status as an interlocuteur valable
with the administrations of the common system on matters relating to staff wel-
fare and administration: FICSA representatives make submissions to the Inter-
national Civil Service Commission (ICSC) and participate in its meetings91 and
they attend meetings of the United Nations Joint Staff Pension Board (UNJSPB)
as observers.92 FICSA is also cooperating with the other recognized staff bodies
of other organizations and with the United Nations system’s Coordinating Com-
mittee for International Staff Unions and Associations of the United Nations
System (CCISUA) [also recognized by rule 36 of the ICSC rules of procedure].

4. In the light of the foregoing, we consider that the provisions of para-
graph 12 of administrative instruction ST/AI/293, quoted in paragraph 2 above,
apply also to the United Nations staff who are “duly designated” FICSA repre-
sentatives and who travel “to attend intra-organizational, interorganizational or
intergovernmental meetings”. Thus, injuries while in travel status incurred by
United Nations staff who are designated as such representatives would be deemed
to be attributable to the performance of official duties for purposes of Appendix
D to the Staff Rules.

1 May 1995

36. QUESTION WHETHER DEPENDENCY ALLOWANCES ARE INDEPENDENT FROM

THE PAYMENT OF SIMILAR WELFARE BENEFITS BY NATIONAL GOVERNMENTS—
STAFF REGULATION 3.4(C)

Memorandum to the Senior Legal Officer, Division of Human Resources
and Management, Office of the United Nations High Commissioner
for Refugees

1. This is with reference to your memorandum of 22 June 1995, on the
above-captioned matter, which was referred to us for reply. In your memoran-
dum, you request our advice as to whether the obligation of the United Nations
to pay dependency allowances to those staff members entitled to such benefit is
independent from, or subsidiary to, the payment of similar welfare benefits by
the national governments of the staff members concerned.

2. We understand that the question outlined above arose with respect to
welfare benefits to which staff members residing in those two countries of their
nationality are entitled under their national laws, and that authorities in those
countries have indicated to UNHCR that they consider the United Nations to be
the “first payer” of any such benefits. Accordingly, both Governments have in-
formed the United Nations that, in calculating the payments due to those staff
members under their national law, both Governments will deduct the amount of
any dependency allowance paid by the United Nations from the family allow-
ances that would otherwise be payable to their respective nationals/residents. In
this connection, you indicate your view that if authorities of the two States main-



486

tain that position the United Nations would in practice become the “first payer”,
and would be unable to deduct any amount paid by those Governments to staff
members entitled to family allowances under the respective legislation.

3. The payment of dependency benefits is subject to the provisions staff
regulation 3.4(c) of the United Nations Staff Regulations and Rules, which reads
as follows:

“With the view to avoiding duplication of benefits and in order to achieve
equality between staff members who receive benefits under applicable laws
in the form of governmental grants and staff members who do not receive
such dependency allowances, the Secretary-General shall prescribe condi-
tions under which the dependency allowance … shall be payable only to
the extent that the dependency benefits enjoyed by the staff member or his
or her spouse under applicable laws amount to less than such a depen-
dency allowance.” (emphasis added)

These provisions are elaborated in staff rule 103.23 (b), which provides as
follows:

“… the full amount of dependency allowances provided under that regula-
tion and staff rules in respect of a dependent child shall be payable, except
where the staff member or his or her spouse receive a direct governmental
grant in respect of the same child. Where such a governmental grant is
made, dependency allowance payable under this rule shall be the approxi-
mate amount by which the governmental grant is less than the dependency
allowance set out by the Staff Regulations and Staff Rules.” (emphasis
added)

4. It is quite clear from the above that, under the régime of dependency
allowances instituted by staff regulation 3.4, the payment of such allowances is
always subsidiary to payments by national Governments under existing national
welfare schemes, which are, accordingly, regarded as “first payers” for United
Nations purposes. Thus, in case no governmental grants are paid, the Organiza-
tion pays the full allowance, but if any national grants are paid, the Organiza-
tion has to deduct the approximate amount of the national grant.

5. We emphasize that the subsidiary nature of these payments is clearly
stated in staff regulation 3.4 (c). It follows that the Administration cannot devi-
ate from, or make exceptions to, such a fundamental and clearly stated principle
unless the General Assembly authorizes such action through an amendment to
staff regulation 3.4(c). We note, moreover, that the entitlement to dependency
benefits under staff regulation 3.4(c) is operative only to the extent that the
government benefits are less than United Nations benefits so that United Na-
tions benefits only “top up” government benefits to reach the level of United
Nations benefits. If government benefits are higher than United Nations ben-
efits, the staff concerned do not receive United Nations benefits. If a Govern-
ment takes the view that it will only pay if the United Nations is a first payer, the
result may be that staff will be entitled to those government benefits and so the
United Nations allowance will be payable in full. If this result is intolerable, the
Secretary-General could request the General Assembly to amend staff regula-
tion 3.4(c).

23 October 1995
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PROCUREMENT

37. USE OF BROKERS OR SIMILAR AGENCIES ON AIRCRAFT CHARTERS

Memorandum to the Director and Deputy to the Assistant Secretary-
General for Support Services, Office of Conference and Support
Services

1. This is further to our previous correspondence on the above-reference
matter. We have recently been provided a copy of the Audit Observation Memo-
randum of 15 December 1994 on air operations, and would like to provide a few
more comments on the question of brokers, which we believe should be taken
into account in making any decisions as to the use of brokers.

2. We firstly note that the External Auditors have observed that the
monthly base cost under the new standard Aircraft Charter Agreement concluded
with licensed operators is generally lower than the monthly base cost under the
prior lease agreements with [name of a company]. We would point out in this
connection that under the prior lease agreements, the brokers concluded sub-
lease contracts with aircraft operators and passed on the expenses of the opera-
tion to the United Nations without disclosing the actual costs for those sub-
leases. In this way, the United Nations contributed indirectly to paying a broker’s
fee. In many of those lease agreements, it was unusual for the United Nations to
end up paying much more (e.g., through amendments to the agreements) than
the price which the broker had originally bid.

3. The overall lower monthly base costs, together with the savings from
a decrease in the exposure to third-party claims to which the United Nations
would be exposed under leasing arrangements, must be computed when com-
paring any bids from brokers with bids from aircraft operators.

4. The External Auditors have noted certain awards of contract to opera-
tors for higher prices than the prices bid by brokers. The Auditors recommended,
in this regard, that the issue of subcontracting should be given careful consider-
ation to ensure that the Organization seizes any opportunity for cost savings.
We note that the reintroduction of subcontractors would essentially mean that
the United Nations would sign contracts with brokers which would subcontract
the performance of the air transportation services. For the reasons discussed
below, in paragraph 2 above and in our 22 November memorandum, we observe
that the apparent cost benefits are not real, and even where they may exist, they
would be offset by the potential legal liability to which the United Nations would
be exposed by contracting directly with brokers for operation of the aircraft. We
would therefore advise, as explained below, against engaging brokers under the
United Nations Aircraft Charter Agreement. This would of course not preclude
other arrangements with brokers whereby they could be used for a fee to locate
an aircraft operator, provided that the Aircraft Charter Agreement is always con-
cluded with the actual licensed aircraft operator.

5. We note that a broker is an individual or firm doing business as a
middle person, providing a variety of services which the individual or firm is
not necessarily licensed or qualified to do. In the air transportation business,
brokerage firms provide certain services such as ticketing and procurement, but
they are not involved in the actual operation of the aircraft for which they are
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licensed. As distinct from a broker, an aircraft operator, which is normally a
firm but may also be an individual, possesses an air operator certificate issued
by the State of the operator.93 The issuance of air operator certificates is one of
the important ways in which States regulate air transport operations and ensure
that those operations are safe.

6. The legal instrument often used to obtain aircraft from brokers is a
lease agreement with an aircraft operator under which the lessee takes responsi-
bility for the operation and control of the aircraft and assumes responsibility for
claims from passengers and other third parties. The lease is necessary because
the broker cannot operate the aircraft without a licence. In the past, there have
been misunderstandings arising from brokers leasing aircraft directly to the
United Nations and the operation of such aircraft by pilots or crew engaged by
brokers and relying on United Nations markings and call signs for navigation of
the aircraft. States, airport and in-flight agencies, and even brokers, have argued
that the United Nations functioned under the lease agreements as the operator of
the aircraft and thus bore the responsibilities and liabilities applicable to carri-
ers. Under such lease arrangements, the Organization was exposed to third-party
claims and other financial liabilities for which it was not adequately protected.
Furthermore, the International Civil Aviation Organization advised that the United
Nations itself could not act as an aircraft operator since it was not a State, had
not been licensed by any State to do so, and the ICAO system made no provi-
sion for the United Nations to perform the function of a State or an aircraft
operator.

7. ICAO thus advised that, since the United Nations is not a licensed
operator, a leasing arrangement with a broker is not an appropriate contractual
modality for the provision of air transport services for the United Nations. For
this reason, a new standard Aircraft Charter Agreement was designed to be con-
cluded with licensed operators only. Under the standard Aircraft Charter Agree-
ment, the operator retains control of the aircraft and its operation and mainte-
nance. The crew remains in the employ of the operator, which bears the risk of
loss of, or damage to, the aircraft and assumes responsibility for claims from
passengers and other third parties. In our view, this is the only contracting ar-
rangement which would adequately protect the United Nations until the United
Nations can secure a special status under the ICAO instruments to directly own
and operate aircraft.

8. If it is decided that brokers should be reintroduced into the procure-
ment process, we would advise that the role of the brokers should be limited to
identifying suitable aircraft operators, for which they would be paid a specified
fee under a separate arrangement. As soon as the aircraft operator is selected by
the United Nations, the United Nations should proceed to contract under the
standard Aircraft Charter Agreement with the licensed operator of the aircraft
without any further involvement of the broker. We consider that this would sat-
isfy the Auditors’ concerns with respect to cost savings and would avoid the
problems posed by entering into contracts with brokers using subcontractors.
This Office would be happy to assist in the preparation of appropriate contract-
ing modalities should such decision be made.

10 January 1995
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TELECOMMUNICATIONS

38. USE OF THE SPACE SEGMENT CAPACITY LEASED BY THE UNITED NATIONS

FROM INTELSAT—ARTICLE 39 OF THE 1982 INTERNATIONAL TELECOM-
MUNICATION CONVENTION

Memorandum to the Director and Deputy to the Assistant Secretary-
General for Support Services, Office of Conference and Support
Services

1. Please refer to your memorandum, dated 11 July 1995, on the above-
captioned subject. It is noted that recently the World Health Organization con-
cluded a contract with [name of a Corporation] concerning the provision of
international telecommunications services for the WHO office in [name of State].
It is also noted that, while this contract does not explicitly provide that the Cor-
poration would be using space segment capacity leased by the United Nations
from the International Telecommunication Satellite Organization (INTELSAT)
under the 1984 Agreement between the two organizations (as amended in 1993),94

your Office has been requested by WHO to provide such international business
service transponder capacity. You requested an advice as to whether it would be
possible, under the terms of the 1984 United Nations/INTELSAT Agreement
and other relevant instruments, to grant the WHO request and to authorize the
proposed use of the space segment capacity by the Corporation, and, if so, un-
der what circumstances or conditions.

General framework

2. The authority of the United Nations to engage in radio broadcasting
and to have a telecommunication network may be derived from the approval by
the General Assembly in 1946 of a recommendation of the Technical Advisory
Committee on Information Concerning Policies, Functions and Organization of
the Department of Public Information, as follows:

“The United Nations should also have its own radio broadcasting station or
stations, with the necessary wavelengths, both for communication with
Members and with branch offices, and for the origination of United Na-
tions programmes.” (General Assembly resolution 13 (I) of 13 February
1946, annex, I, para. 10)

3. Article 39 of the 1982 International Telecommunication Convention
(Nairobi)95 recognized that “the telecommunication operating services of the
United Nations shall be entitled to the rights and bound by the obligations of
this Convention and of the Administrative Regulations annexed thereto”; and
article XVI of the 1947 Agreement between the United Nations and the Interna-
tional Telecommunication Union states:

“1. The Union recognizes that it is important that the United Nations shall
benefit by the same rights as the members of the Union for operating tele-
communication services.
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“2. The United Nations undertakes to operate the telecommunication ser-
vices under its control in accordance with the terms of the International
Telecommunication Convention and the regulations annexed thereto …”

4. International Telecommunication Union (ITU) resolution No. 50 of
1989, entitled “Use of the United Nations Telecommunication Network for the
Telecommunication Traffic of the Specialized Agencies”, adopted by the ITU
Plenipotentiary Conference (Nice, 1989), “resolved” that “the United Nations
telecommunication network may carry the traffic of the specialized agencies”
(emphasis added) and established certain specific conditions for that purpose. A
similar resolution was adopted by ITU in 1994.

5. Amendment No. 1, of 1993, to the 1984 Agreement for the leasing of
space segment capacity between INTELSAT and the United Nations reflected
the wish of the parties that “space segment capacity leased for the United Na-
tions telecommunications network also [should be] available for use by the spe-
cialized agencies of the United Nations” (third preambular paragraph of the
Amendment, emphasis added), and modified the text of the original Agreement
accordingly.

Contract between WHO and the Corporation

6. WHO, a specialized agency linked to the United Nations, is an inde-
pendent international organization. We understand that the contract between
WHO and the Corporation has been concluded directly, without any participa-
tion by the United Nations.

7. The text of the WHO/the Corporation contract does not contain any
provision explicitly stating or implying that WHO is obliged to provide the
Corporation with space segment capacity leased under the United Nations/
INTELSAT Agreement. We have been informed by the Office of the WHO Le-
gal Counsel that “WHO and the Corporation had assumed on the basis of prior
links using the Corporation’s equipment established by the United Nations High
Commission for Refugees and the United Nations that establishing a link with
INTELSAT in this case was a matter of routine.”

8. In a preliminary manner, it should be noted that, as far as the United
Nations/INTELSAT Agreement is concerned, there appears to be a substantive
difference between UNHCR, which is a part of the United Nations, and WHO,
which is not. The implications of this difference are indicated below.

9. The above ITU resolutions authorize the United Nations telecommu-
nication network to carry the traffic of the specialized agencies which wish to
use it under certain specific terms. Similarly, the United Nations/INTELSAT
Agreement envisages leasing INTELSAT space segment capacity to the United
Nations telecommunication network. In other words, the existence of the United
Nations network is a precondition for either carrying the traffic of specialized
agencies or leasing the capacity from INTELSAT.

10. Accordingly, the United Nations has no right to utilize the space seg-
ment capacity for the use of specialized agencies provided by INTELSAT in
telecommunications networks or facilities established independently by such
agencies from the United Nations. Thus, WHO cannot use the space segment
capacity leased to the United Nations under the 1984 Agreement, and the United
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Nations cannot authorize such use because this action would be in contradiction
with the 1984 Agreement between the United Nations and INTELSAT, as well
as with relevant ITU resolutions.

11. In view of the foregoing, it is our opinion that the WHO request can-
not be granted under the presented circumstances. Of course, under the appro-
priate circumstances, the United Nations could agree with WHO to provide such
services under the relevant ITU resolutions through a United Nations telecom-
munication network comprising United Nations-owned facilities or facilities
provided to the United Nations under contract. Naturally, the degree to which
any such arrangement would serve the interests of the United Nations would be
an important consideration. In any event, WHO and its contractor are free to
seek the assistance of the appropriate [name of State] authorities in obtaining
space segment capacity from INTELSAT, or any other source, for whatever
length of time is deemed appropriate.

13 July 1995

B. Legal opinions of the secretariats of intergovernmental
organizations related to the United Nations

FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

1. QUESTION OF EUROPEAN COMMUNITY MEMBERSHIP IN A JOINT BODY

ESTABLISHED BY FAO AND WHO

Communication from the Legal Counsel of FAO

…As a member of FAO, the European Community (EC) has a right to
become a member of the Codex Alimentarius Commission, which is a body
established jointly by FAO and WHO under, in FAO’s case, article VI.1 of the
FAO Constitution. Article II of the Statutes of the Codex Alimentarius Commis-
sion, however, indicates that membership of the Commission “shall comprise
such of those nations” (Member Nations and Associate Members of FAO and
WHO) “as have notified the Director-General of FAO or of WHO of their desire
to be considered as Members”. In view of the issues that arise through member-
ship by both Member Nations and Member Organizations (regional economic
integrating organizations) and the fact that the Codex Alimentarius Commis-
sion is a joint body of both FAO and WHO, a number of modifications will need
to be introduced in the Statutes and the Rules of Procedure of the Commission,
before the EC can take up its membership. This fact was recognized expressly
by the Council at its 99th session in June 1991, when considering the question of
the amendment of the Basic Texts of the Organization to allow for the admis-
sion to FAO membership of regional economic integration organizations (see
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report of the 99th session of the Council, June 1991, para. 268).

… The matter of EC participation in the Codex was discussed by the Com-
mittee on Constitutional and Legal Matters (CCLM) at its 59th session in Sep-
tember 1992. At that session, the Committee considered that it would not be
appropriate to consider renegotiating the status of EC, nor would it be correct to
increase the rights of participation of EC in a joint body as compared to the
rights which it now enjoys as a member of FAO, given that its capacity to par-
ticipate in the joint body could only derive from its membership in FAO …

In view of the above, I can answer your queries in your memorandum of 25
January 1995 as follows:

1. The notification does not entail immediate membership of EC in the
Codex Alimentarius Commission.

2. The issue of how EC membership would affect the status of the cur-
rent EC member states that are members of the Commission is a
matter which must be settled in the Statutes and/or Rules of Proce-
dure of the Codex Alimentarius Commission and should be settled
along the same lines as EC membership of FAO…

3. Until these matters are settled and the relevant amendments to the
Rules of Procedure and Statutes are adopted, the status of EC at
Codex meetings, including the Committee on Food Import and Ex-
pert Inspection and Certification Systems to be held at the end of
February 1995, should remain that of an observer …

1 February 1995

2. QUESTION OF A GOVERNMENT SCREENING AN FAO NATIONAL

PROGRAMME OFFICER CANDIDATE

Note to the FAO Deputy Director-General

You asked for my legal advice regarding the letter from the Principal Sec-
retary of the Ministry of Agriculture in [a Member Nation] in which he states
that it is imperative that selected candidates be screened and cleared by the
Government. Under article VII of the FAO Constitution, “[t]he staff of the Or-
ganization shall be appointed by the Director-General in accordance with such
procedures as may be determined by rules made by the Conference.” Rule
XXXIX.4 of the General Rules of the Organization provides that “… the Direc-
tor-General shall act in his unfettered judgment in appointing, assigning and
promoting staff personnel, and shall not be bound to accept advice or request
from any other source.”

The above provisions of the Basic Texts would preclude as a general prin-
ciple acceptance of the [Member Nation’s] request that selected candidates be
screened or cleared by the Government. In this context, your attention is drawn
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to the comments of the Committee on Constitutional and Legal Matters at its
63rd session in September 1994 in which the Committee “underlined the inde-
pendence of national professional officers (NPOs) from the influence of any
authority external to the Organization, both in their recruitment and in the per-
formance of their duties, was a fundamental condition for the new system.”

It is to be noted in this connection that the Agreement for the FAO repre-
sentation in [the Member Nation] provides that both the FAO representative and
his expatriate staff must be cleared by the Government before assignment to the
representation. However, this clearance procedure refers only to expatriate staff
who will normally already be FAO staff members and can be assigned in any
country in the world. NPOs, on the other hand, can only be assigned to the
country of which they are a national. To accept the principle that the national
Government can clear the “assignment” of an NPO would therefore amount in
practice to requiring clearance by the national Government for the “appoint-
ment” of an FAO staff member. If the principle were to be conceded on this
point to the Government of [the Member Nation], it would need to be conceded
to all Governments in which NPOs are to be appointed. It would in practice
sound the death knell of the independence of the international civil service in so
far as NPOs are concerned.

21 March 1995

3. QUESTION OF AN ASSOCIATE MEMBER OF FAO BEING REPRESENTED

AT MEETINGS BY ITS METROPOLITAN POWER

Letter to the Permanent Representative of a member nation

Please refer to your letter of 10 March 1995 in which you ask for my ad-
vice as to whether an Associate Member of FAO could, if it wished, be repre-
sented at meetings of FAO Committees or under conventions or agreements by
its metropolitan Power. Mr. Stein has already drawn your attention to article
III.3 of the Constitution, which provides that “No delegate may represent more
than one Member Nation or Associate Member.”

I can confirm that this provision, although it appears under the heading
“Conference”, is considered to be of a general application. It is therefore my
opinion that it would not be possible from a legal point of view for an Associate
Member of FAO to ask another country, or in this case its own metropolitan
Power, to represent it at meetings of the Organization. I believe that the same
principle would hold for meetings of bodies established under article XIV of the
FAO Constitution in the absence of any provision in those agreements specifi-
cally allowing for such representation.

24 March 1995
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agents who possess the necessary skill and expertise for carrying out a particular invest-
ment strategy with which the trustees or their subordinates are unfamiliar. The comment
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November 1984.

52Pursuant to paragraph 7 of its resolution 48/218 B, the General Assembly requested
the Secretary-General ‘to ensure that procedures are … in place that protect individual
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69See the Annex to the Guidelines, entitled “General guidelines on the basis of which
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owned equipment and covers only the risk of injury and/or property damaged incurred by
third parties.
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Service.
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75See for example, staff regulations 12.2, 12.3 and 12.4 (providing that staff rules
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See also International Telecommunication Convention, concluded at Nairobi on 6 No-
vember 1982 (not yet published), and Constitution and Convention of the International
Telecommunication Union, concluded at Geneva on 22 December 1992 (not yet pub-
lished).




