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Chapter I11

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMENTAL
ORGANIZATIONS

A. General review of the legal activities of the United Nations
1. DISARMAMENT AND RELATED MATTERS'

(a) Nuclear disarmament issues

The most recent global instrument concerning nuclear tests is the Compre-
hensive Nuclear-Test-Ban Treaty,? concluded and opened for signature in 1996,
which prohibits any nuclear-weapon test explosion or any other nuclear explo-
sion in any environment. The Treaty has been signed by a large number of States,
including the five nuclear-weapon States, and eight had ratified it by the end of
1997.

At the bilateral level, the negotiations known as strategic arms reduction
talks (START), between the Russian Federation and the United States of Amer-
ica, led to the signing of two treaties: START I and START II. The former, signed
in 1991, provides for a signature reduction of the Russian and the United States
strategic nuclear weapons over seven years. The latter, signed in 1993, provides
for the elimination of MIRVed® ICBMs* and for the reduction of strategic nuclear
warheads to no more than 3,000 to 3,500 each by the year 2003. The START II
Treaty was ratified by the United States on 26 January 1996, and while the Rus-
sian Federation has not yet done so, the two States reached an understanding that
once START II enters into force, they would immediately begin negotiations on
START I, which would establish lower levels of their strategic nuclear war-
heads.

The most important instrument concerning nuclear non-proliferation is the
Treaty on the Non-Proliferation of Nuclear Weapons of 1968, on the basis of
which a global non-proliferation regime has been established.

The safeguards system of the International Atomic Energy Agency (IAEA)
is a crucial aspect of the non-proliferation regime and steps have been taken over
the years to reinforce it. IAEA made a major change in its safeguards system by
adopting the draft Model Protocol Additional to Safeguards Agreements,® which
is expected to increase its ability to detect undeclared nuclear activities. The
five nuclear-weapon States expressed their intention to apply those measures
provided for in the Model Protocol as regards their obligations under the Non-
Proliferation Treaty.

The Nuclear Monitoring Group of IAEA, assisted by and in coordination
with the United Nations Special Commission (UNSCOM), continued to imple-
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ment an ongoing plan for monitoring and verifying Iraq’s compliance with rele-
vant Security Council resolutions. The deterioration in the relations between Iraq
and UNSCOM also affected the work of the IAEA inspection teams. The IAEA
General Conference, on 3 October 1997, adopted a resolution” on the implemen-
tation of the United Nations Security Council resolutions relating to Iraq, by
which it stressed Iraq’s obligation to hand over without further delay currently
undisclosed nuclear-weapon-related equipment, material and information and to
allow IAEA inspectors unconditional and unrestricted rights of access, in ac-
cordance with Security Council resolution 707 (1991).

In the field of safety, the Agency opened for signature the 1997 Joint Con-
vention on the Safety of Spent Fuel Management and on the Safety of Radioactive
Waste Management.® The Joint Convention applies to spent fuel and radioactive
waste resulting from civilian nuclear reactors and applications and to spent fuel
and radioactive waste from military or defence programmes if and when such ma-
terials are transferred permanently to and managed within exclusively civilian
programmes, or when declared as spent fuel or radioactive waste for the purpose
of the Convention.

A number of positive developments took place with respect to existing
nuclear-weapon-free zones, and the 1995 Treaty on the South-east Asia Nuclear-
Weapon-Free Zone (Bangkok Treaty)® entered into force on 27 March 1997. The
States parties to the Treaty for the Prohibition of Nuclear Weapons in Latin
America and the Caribbean (Treaty of Tlatelolco)!® marked its thirtieth anniver-
sary, and during the year the countries of the region continued to take concrete
steps to consolidate the regime of military denuclearization established by the
Treaty. Regarding the 1985 South Pacific Nuclear-Free Zone Treaty (Treaty of
Rarotonga),'! the United Kingdom ratified all three protocols to the Treaty. The
status of the 1995 African Nuclear-Weapon-Free Zone Treaty (Pelindaba
Treaty)'? remained almost unchanged from 1996.

Consideration by the General Assembly

At its fifty-second session, the General Assembly, on 9 December 1997,
adopted a total of 14 resolutions dealing with the subject of nuclear disarmament.
Several of them are discussed below.

By its resolution 52/38 O, the General Assembly, recalling the advisory
opinion of the International Court of Justice on the Legality of the Threat or Use
of Nuclear Weapons, issued on 8 July 1996, underlined once again the unani-
mous conclusion of the Court that there exists an obligation to pursue in good
faith and bring to a conclusion negotiations leading to nuclear disarmament in all
its aspects under strict and effective international control; and called once again
upon all States immediately to fulfil that obligation by commencing multilateral
negotiations in 1998 leading to an early conclusion of a nuclear weapons conven-
tion prohibiting the development, production, testing, deployment, stockpiling,
transfer, threat or use of nuclear weapons and providing for their elimination. The
Assembly also requested all States to inform the Secretary-General of the efforts
and measures they had taken on the implementation of the resolution on nuclear
disarmament, and requested the Secretary-General to apprise the General Assem-
bly of that information at its fifty-third session.

By its resolution 52/41, the General Assembly, noting that Israel remained
the only State in the Middle East that had not yet become a party to the Treaty on
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the Non-Proliferation of Nuclear Weapons, called upon that State to become
party to the Treaty.

Resolutions adopted regarding nuclear-weapon-free zones included the tra-
ditional proposals for the establishment of such zones in the regions of the Middle
East and South Asia, as well as a new proposal for a zone in Central Asia. The
General Assembly also adopted a resolution on a nuclear-weapon-free southern
hemisphere. Additionally, the Assembly adopted resolution 52/44, on the imple-
mentation of the Declaration of the Indian Ocean as a Zone of Peace.

(b) The chemical and biological weapons conventions

During the year, efforts continued within the Ad Hoc Group to strengthen
the 1971 Biological Weapons Convention'* through the elaboration of verifica-
tion and confidence-building and transparency measures. In order to assist the Ad
Hoc Group in its discussions in this regard, the Chairman submitted a document

entitled “Rolling text of a protocol to the Convention”.!®

The General Assembly adopted on 9 December 1997, on the recommenda-
tion of the First Committee, resolution 52/47, in which the Assembly welcomed
the information and data provided to date and reiterated its call upon all States
parties to the Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their De-
struction to participate in the exchange of information and data agreed to in the
Final Declaration of the Third Review Conference of the Parties to the Conven-
tion.!® The Assembly also welcomed the progress made by the Ad Hoc Group to-
wards fulfilling the mandate established by the Special Conference of the States
Parties to the Convention on 30 September 1994, and urged the Ad Hoc Group to
intensify its work with a view to completing it as soon as possible before the com-
mencement of the Fifth Review Conference and to submit its report, to be adopted
by consensus, to the States parties to be considered at a special conference. The
Assembly further welcomed in that context the steps taken by the Ad Hoc Group,
as encouraged by the Fourth Review Conference, to review its methods of work
and, in particular, the start of negotiations on a rolling text of a protocol to the
Convention.

The entry into force of the 1992 Chemical Weapons Convention!” was a ma-
jor event in the field of disarmament in 1997. After the Convention entered into
force, two sessions of the Conference of States parties were held and measures
were taken to set up the Organization for the Prohibition of Chemical Weapons.

The General Assembly adopted two resolutions on the prohibition of chemi-
cal weapons: resolution 52/38 T, adopted on 9 December 1997 on the recommen-
dation of the First Committee, entitled “Status of the Convention on the Prohibi-
tion of the Development, Production, Stockpiling and Use of Chemical Weapons
and on Their Destruction”; and resolution 51/230, adopted on 22 May 1997 with-
out reference to a Main Committee, entitled “Cooperation between the United
Nations and the Organization for the Prohibition of Chemical Weapons”.

UNSCOM continued its inspection activities in connection with the pro-
scribed chemical and biological weapons and missile programmes of Iraq, as re-
quested under various Security Council resolutions. However, towards the end of
the year, the relationship between the Commission and Iraq deteriorated, and the
question of free access to all sites in Iraq remained unresolved.
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(¢) Global approaches to conventional weapons issues

During 1997, increasing attention was focused on small arms and light
weapons, and on practical disarmament measures that could be applied to opera-
tions in which the United Nations was involved, especially in the peace-building
phase. Through the study completed in 1997 and prepared by the Panel of Gov-
ernmental Experts appointed by the Secretary-General,'® which also examined
the problem of illicit trafficking and the work of the Disarmament Commission
on conventional arms limitation, the Organization began the delicate task of find-
ing common ground in an area that touches the national security concerns of the
majority of its Member States.

Reflecting the interest in the matter of practical measures on the part of
Member States and the general public, the Secretary-General submitted a report
on the consolidation of peace through practical disarmament measures," in
which he stressed the importance of various elements to the maintenance and con-
solidation of peace and security in areas that had suffered from conflict and un-
derlined the role of the United Nations in providing a political framework for such
practical disarmament measures.

During the year, the annual report of the Register of Conventional Arms for
1996%° and the report on the continuing operation of the Register and its further
development?! were issued.

The General Assembly, at its fifty-second session, adopted five resolutions
covering the conventional weapons area, among them resolution 52/32, entitled
“Objective information on military matters, including transparency of military
expenditures”, and resolution 52/38 J, entitled “Small arms”, in which the Assem-
bly, inter alia, endorsed the recommendations contained in the report on small
arms,?2 which had been approved unanimously by the Panel of Governmental Ex-
perts on Small Arms.

(d) Anti-personnel mines

In 1996, the parties to the Convention on Certain Conventional Weapons??
amended its Protocol II,>* on prohibitions or restrictions on the use of mines,
booby traps and other devices, by extending its scope of application to cover
both international and internal armed conflicts, by prohibiting the use of non-
detectable anti-personnel mines (albeit with a nine-year deferral period from en-
try into force) and their transfer, and by prohibiting the use of non-self-destructing
and non-self-deactivating mines outside marked areas. In addition, it provided for
broader protection for peacekeeping and other missions of the United Nations and
required parties to enforce compliance with its provisions within their jurisdic-
tion. It also instituted annual conferences for review.

However, a number of Governments, international agencies, the Interna-
tional Campaign to Ban Landmines?® and other NGOs wished to move beyond
the compromise represented by amended Protocol 11 towards a comprehensive
ban on anti-personnel mines. This initiative resulted in the conclusion of the 1997
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer
of Anti-personnel Mines and on Their Destruction, opened for signature in Ottawa
in December 1997,26 which represents the first treaty to ban outright and mandate
the destruction of a conventional weapon that has been a staple component of the
arsenals of most States.
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Consideration by the General Assembly

The General Assembly, on 9 December 1997, on the recommendation of the
First Committee, adopted three resolutions pertaining in whole or in part to
anti-personnel mines: resolution 52/38 A on the Ottawa Convention; resolution
52/38 H on contributions towards banning anti-personnel landmines; and resolu-
tion 52/42 on the Convention on Certain Conventional Weapons. Additionally,
on 18 December 1997, the Assembly adopted, without reference to a Main Com-
mittee, resolution 52/173, entitled “Assistance in mine clearance”, in which it ex-
pressed its appreciation to Governments and regional organizations for their finan-
cial contributions to the Voluntary Trust Fund for Assistance in Mine Clearance
and other demining programmes, and took note of the convening of the Mine Action
Forum at Ottawa in December 1997 and of the development there of An Agenda for
Mine Action.

(e) Regional and other approaches

Throughout 1997, Member States continued to make determined efforts,
within their respective regional contexts, to devise and strengthen appropriate ap-
proaches to curb the flow of small arms and light weapons, to introduce and pro-
mote confidence-building and transparency measures, to adjust security struc-
tures to respond effectively to threats to peace, to resolve conflicts, increasingly
of an intra-State nature, and to take measures to consolidate peace.?’ The United
Nations has been involved in these endeavours.

In considering the item entitled “The situation in Africa”, the Security Coun-
cil met on 25 September, at the level of foreign ministers,?® to consider the need
for concerted international effort to promote peace and security in Africa. While
noting that African States had made significant strides towards democratization,
economic reform and protection of human rights, the Council remained gravely
concemned by the number and intensity of armed conflicts in Africa which threat-
ened regional peace, caused massive human dislocation and suffering, perpetu-
ated instability and diverted resources from long-term development. The Council
requested the Secretary-General to develop a “comprehensive response” to those
challenges and to submit a report by February 1998 containing concrete recom-
mendations on ways to prevent and address those conflicts and how to lay the
foundation for durable peace and economic growth.

Significant achievements were recorded in the promotion of peace and secu-
rity in the Americas in 1997. As part of ongoing regional efforts to combat the il-
licit trafficking of small arms, the Organization of American States (OAS), at its
twenty-seventh General Assembly held in Lima from 2 to 6 June, approved the
draft of an Inter-American Convention against the Illicit Manufacturing of and
Trafficking in Firearms, Ammunition, Explosives and Other Related Materials,?
submitted by the Rio Group. The final text of the Convention®® was submitted to
OAS member States in the autumn and opened for signature in Washington, D.C.,
in November.

Throughout most of 1997, the East Asia region remained the second-largest
arms market after the Middle East.3! Despite concemns expressed over the poten-
tial for an arms race, most States in the region continued with their respective
weapons acquisition programmes. ’
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There were several developments during the year that had an impact on
European security: plans to enlarge the North Atlantic Treaty Organization
(NATO); negotiations on the NATO-Russian Founding Act; Vienna negotiations
on the adaptation of the 1990 Treaty on Conventional Armed Forces in Europe
(CFE) Treaty*? to the newly created security environment in the region; and the
activities within the Organization for Security and Cooperation in Europe
(OSCE).»

On 9 December 1997, the General Assembly, on the recommendation of the
First Committee, took action on a number of resolutions in this area: “Regional
disarmament” (resolution 52/38 P); “Conventional arms control at the regional
and subregional levels” (resolution 52/38 Q); “Regional confidence-building
measures” (resolution 52/39 B); “Assistance to States for curbing the illicit traffic
in small arms and collecting them” (resolution 52/38 C); “United Nations Re-
gional Centre for Peace and Disarmament in Asia and the Pacific” (resolution
52/39 A); “Strengthening of security and cooperation in the Mediterranean
region” (resolution 52/43); and “Development of good-neighbourly relations
among Balkan States” (resolution 52/48).

() Other disarmament issues

In 1997, there were a number of issues that had, in most instances, been be-
fore the international community for some time but for a variety of reasons had
not been directly addressed to any great extent in the different disarmament fo-
rums. They were, however, the subject of resolutions in the General Assembly.

On 9 December 1997, the General Assembly, on the recommendation of the
First Committee, adopted resolution 52/37, entitled “Relationship between dis-
armament and development”; resolution 52/33, entitled “The role of science and
technology in the context of international security and disarmament”; resolution
52/30, entitled “Compliance with arms limitation and disarmament and non-
proliferation agreements”; resolution 52/31, entitled “Verification in all its as-
pects, including the role of the United Nations in the field of verification”; and
resolution 52/38 E, entitled “Observance of environmental norms in the drafting
and implementation of agreements on disarmament and arms control”. The
Assembly similarly adopted resolutions 52/40 C, entitled “Role of the United
Nations in disarmament”, and 52/38 F, entitled “Convening of the fourth special
session of the General Assembly devoted to disarmament”.

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Membership in the United Nations
As at the end of 1997, the nvmber of Member States remained at 185.

(b) Legal aspects of the peaceful uses of outer space

The Legal Subcommittee of the Committee on the Peaceful Uses of Outer
Space held its thirty-sixth session at the United Nations Office at Vlenna from
1 to 8 April 1997.¢

98



On the agenda item regarding the question of review and possible revision
of the principles relevant to the use of nuclear power sources in outer space, the
Legal Subcommittee decided not to re-establish its Working Group, based
largely on the conclusion of the Scientific and Technical Subcommittee at its
thirty-fourth session in 1997 that the revision of the Principles at the current stage
was not necessary.>’

The Legal Subcommittee did re-establish its Working Group for the agenda
itern on matters relating to the definition and delimitation of outer space and to the
character and utilization of the geostationary orbit, including consideration of
ways and means to ensure the rational and equitable use of the geostationary orbit
without prejudice to the role of the International Telecommunication Union. At
its current session, the Subcommittee had before it, inter alia, a document entitled
“Questionnaire on possible legal issues with regard to aerospace objects: replies
from Member States”,3¢ and a note by the Secretariat entitled “Comprehensive
analysis of the replies to the questionnaire on possible legal issues with regard to
aerospace objects”.3” Also submitted at the current session was a working paper
entitled “An analysis of the compatibility of the approach contained in the work-
ing paper entitled ‘Some considerations concerning the utilization of the geosta-
tionary satellite orbit’ with the existing regulatory procedures of the International
Telecommunication Union relating to the use of the geostationary orbit™.38

Regarding other business, the Subcommittee agreed to recommend that a
new agenda item entitled “Review of the status of the five international treaties
governing outer space” should be included in its agenda beginning with the ses-
sion in 1998.%

The Committee on the Peaceful Uses of Outer Space, at its fortieth session,
held at the United Nations Office at Vienna from 2 to 10 June 1997, took note of
the report of the Legal Subcommittee on the work of its thirty-sixth session and
made a number of recommendations and decisions regarding the work of the Sub-
committee.*0

Consideration of the General Assembly

On the recommendation of the Special Political and Decolonization Com-
mittee (Fourth Committee), the General Assembly, on 10 December 1997,
adopted resolution 52/56, in which it took note of the report of the Secretary-
General*! on the implementation of the recommendations of the Second United
Nations Conference on the Exploration and Peaceful Uses of Outer Space,*? and,
having considered the report of the Committee on the Peaceful Uses of Quter
Space on the work of its fortieth session,*® it endorsed that report, as well as the
recommendations of the Committee regarding the Legal Subcommittee, tak-
ing into account the concerns of all countries, particularly those of developing
countries.

(¢) Comprehensive review of the whole question of
peacekeeping operations in all their aspects

The General Assembly, by its resolution 52/69, of 10 December 1997,
adopted on the recommendation of the Special Political and Decolonization
Committee (Fourth Committee), took note of the report of the Secretary-General
on the work of the Organization*> and welcomed the report of the Special Com-
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mittee on Peacekeeping Operations.* It further endorsed the proposals, recom-
mendations and conclusions of the Special Committee, contained in paragraphs
34 to 91 of its report, and urged Member States, the Secretariat and relevant or-
gans of the United Nations to take all necessary steps to implement the proposals,
recommendations and conclusions of the Special Committee.

The General Assembly also decided that the Special Committee should con-
tinue its efforts for a comprehensive review of the whole question of peacekeep-
ing operations in all their aspects and should review the implementation of its pre-
vious proposals and consider any new proposals.

(d) Supplement to an Agenda for Peace

By its resolution 51/242, adopted on 15 September 1997 without reference
to a Main Committee, the General Assembly, taking note of the reports of the
Secretary-General entitled “An Agenda for Peace”™ and “Supplement to an
Agenda for Peace”,* as well as the Statement on the Supplement to an Agenda
for Peace made by the President of the Security Council on 22 February 1995,%
adopted the texts on coordination and the question of sanctions imposed by the
United Nations, and noted the progress made in the areas of post-conflict
peace-building and preventive diplomacy and peacemaking. The texts on coordi-
nation and the question of sanctions follow:

Coordination

1. COORDINATION BETWEEN THE UNITED NATIONS AND MEMBER STATES

1. The States that constitute the United Nations membership have a central role to
play in the prevention and resolution of conflicts, including through their participation in
and support for United Nations efforts to those ends, in accordance with the Charter of the
United Nations. The General Assembly underlines the need to strengthen the role of the As-
sembly in improving coordination, in accordance with its role and responsibilities under the
Charter. Governments are responsible for the financing and provision of personnel, equip-
ment and other support to mandated United Nations efforts to maintain international peace
and security, whether through preventive diplomacy, peacemaking, peacekeeping or
peace-building. Coordination of efforts and sharing of information between the United
Nations and Member States is therefore of fundamental importance.

2. Transparency, communication and consultation between the United Nations and
Member States is vital in the coordination of decisions and activities under the Charter
aimed at maintaining and enhancing international peace and security. Governments should
ensure that their policies in relation to the various parts and agencies of the United Nations
system are consistent and in accordance with those aims, while the United Nations must en-
sure that its activities are in conformity with the purposes and principles of the Charter, and
that States are kept fully informed, and are supportive, of the United Nations efforts.

3. Suitable arrangements for regular and timely consultations between members of
the Security Council, assisted by the Secretariat, and States contributing troops to peace-
keeping operations, as well as prospective troop coutributors, are essential in enhancing
transparency and coordination between the United Nations and Member States. Such con-
sultations provide troop-contributing States with a channel for communication and for en-
suring that their views are taken into consideration before decisions are made by the Coun-
cil. The General Assembly welcomes the establishment of this consultation mechanism,
which should remain under review with the aim of improving it further so as to strengthen
the support for and the effectiveness of peacekeeping operations. In this connection, the As-
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sembly stresses the importance of respecting the principlés agreed upon in the Special Com-
mittee on Peacekeeping Operations and endorsed unanimously by the Assembly.

4. Among other possible forms of coordination between the United Nations and
Member States is the support and assistance given to the Secretary-General by individual
States or informal groups of Member States, created on an ad hoc basis, with respect to his
efforts in the area of the maintenance of international peace and security. Operating within
the framework of the Charter, groups such as the “Friends of the Secretary-General” can be
resorted to whenever feasible, and can be considered as a valuable tool for the Secretary-
General in his efforts, supporting the mandate entrusted to him by relevant United Nations
bodies. There should be contact with the concerned State or States, and care should be taken
to ensure the necessary information and transparency in relation to other Member States and
to avoid duplication or overlapping of efforts.

II. COORDINATION WITHIN THE UNITED NATIONS SYSTEM

5. Inorder to improve the capacity of the United Nations in the maintenance of inter-
national peace and security, particularly in conflict prevention and resolution, the General
Assembly stresses the need to ensure an integrated approach to considering, planning and
conducting activities in the sphere of peace in all their aspects, through all phases of a poten-
tial or actual conflict to post-conflict peace-building, at the various levels within the United
Nations system. In coordinating such activities, the distinct mandates, functions and impar-
tiality of the various United Nations entities involved should be respected. On the under-
standing that action to secure global peace, security and stability will be futile unless the
economic and social needs of people are addressed, the Assembly also stresses the need to
strengthen coordination with those departments, agencies and bodies responsible for devel-
opment activities, in order to improve the effectiveness and efficiency of the United Nations
system for development.

A. Coordination within the United Nations Secretariat

6. Within the Secretariat in New York, coordination is required between and among
all the various departments involved in peacemaking, as well as in peace-building activities
and peacekeeping operations which can be multifunctional, so that they function as an inte-
grated whole under the authority of the Secretary-General. The General Assembly notes
that the Secretary-General has entrusted the main responsibility in this regard to the Task
Force on United Nations Operations and interdepartmental groups at the working level on
each major conflict where the United Nations is playing a peacemaking or peacekeeping
role. The Assembly welcomes these moves to strengthen coordination, and emphasizes the
requirement for transparency. Efforts should be made, inter alia, to further harmonize the
interaction between operational units within the Secretariat so as to avoid duplication in
similar fields of action.

7. The General Assembly notes the work being done within the Framework for Co-
ordination mechanism to ensure that the pertinent departments of the Secretariat coordinate
their respective activities in the planning and implementing of such operations, through
sharing of information, consultations and joint action. The Assembly furthermore notes that
an important element of the Framework for Coordination is the provision for staff-level
consultations by the relevant departments and other parts of the Organization to undertake
joint analyses and to formulate joint recommendations. The Assembly welcomes the estab-
lishment of a standing interdepartmental framework oversight group to support and ensure
the initiation of such consultations and encourages the implementation, further develop-
ment and improvement of the Framework for Coordination mechanism.

B. Coordination within the United Nations system as a whole

8. The responsibilities involved in peacemaking, as well as in peace-building activi-
ties and peacekeeping operations which can be multifunctional, transcend the competence
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and expertise of any one department, programme, fund, office or agency of the United
Nations. Short-term and long-term programmes need to be planned and implemented in a
coordinated way in order to consolidate peace and development. Coordination is therefore
required within the United Nations system as a whole and between United Nations Head-
quarters and the head offices of United Nations funds, programmes, offices and agencies. In
this regard, the General Assembly would encourage improved coordination of efforts, for
example the establishment of coordination procedures between the United Nations and
other agencies involved, to facilitate and coordinate measures to contribute to the preven-
tion of conflicts as well as the transition from peacekeeping to peace-building. The Assem-
bly would encourage representatives of the United Nations Secretariat and other relevant
United Nations agencies and programmes, as well as the Bretton Woods institutions, to
meet and work together to develop arrangements that would ensure coordination and in-
creased cooperation with respect to the provision of assistance to institution-building and
social and economic development. The aim should be to develop a network for programme
coordination, involving the United Nations system, bilateral donors and, whenever appro-
priate, non-governmental organizations, both at the headquarters and in the regional and
field offices.

9. The General Assembly welcomes the efforts of the Secretary-General to make
more effective the Administrative Committee on Coordination, which periodically brings
together the heads of the specialized agencies, to achieve better coordination of the activi-
ties of the various United Nations bodies, including towards the consolidation of peace and
security. The Assembly also supports the role of the Inter-Agency Standing Committee in
ensuring a coordinated and timely response to the humanitarian needs arising in complex
emergencies.

C. Coordination in the field

10. The General Assembly notes that the composition and administration of United
Nations operations in the field vary considerably from one country situation to another, de-
pending upon the political security and humanitarian dimensions of a particular crisis. In
certain cases, including where the Security Council has authorized a peacekeeping opera-
tion, the Secretary-General may appoint a special representative. The special representa-
tive, working under the operational control of the Secretary-General, exercises on his behalf
clearly defined authority over all the mission components. To strengthen cohesion and ef-
fective control of the military component of multifunctional peacekeeping operations,
which is the central and fundamental part of such operations, the Assembly would stress the
necessity of establishing and respecting clear lines of military command, as well as open
channels of communication and sharing of information between the field and United Nations
Headquarters, and coordinated guidance from United Nations Headquarters to the field.
The Assembly underlines the need to adhere to United Nations mandates and to respect
United Nations operational control and the unity of command in United Nations peacekeep-
ing operations. In peacekeeping operations that include humanitarian elements, a
field-based humanitarian coordinator who works under the overall authority of the special
representative of the Secretary-General may be appointed. The Assembly considers it es-
sential that all agencies and programmes active in the field extend their full cooperation to
the special representative and encourages the efforts of the Secretary-General to ensure this.
The Assembly notes the important role that the United Nations resident coordinator can
play in coordinating United Nations activities in post-conflict peace-building. Furthermore,
the Assembly would refer to the possibility of nominating a United Nations special coordi-
nator while numerous agencies and programmes are working in the field during the period
of transition to peace, even when there is no peacekeeping operation.

III. COOPERATION WITH REGIONAL ARRANGEMENTS OR AGENCIES

11.  The General Assembly stresses that, on the subject of cooperation between the
United Nations and regional arrangements or agencies, the relevant tasks and responsibili-
ties should be carried out with full respect for the provisions of Chapter V1II of the Charter,
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relevant decisions of the Security Council and of the General Assembly, as well as the re-
spective mandates of regional arrangements or agencies and the Declaration on the En-
hancement of Cooperation between the United Nations and Regional Arrangements or
Agencies in the Maintenance of International Peace and Security, approved by the General
Assembly in its resolution 49/57 of 9 December 1994.

12. The General Assembly considers that practical cooperation between the United
Nations and regional arrangements and agencies, including the recognition of the variety of
mandates, scope and composition of regional arrangements or agencies, has been and can be
developed further through a number of means, including consultation by working-level
contacts and high-level meetings, diplomatic and operational support, staff exchanges, and
joint and cooperative operations. The Assembly notes the proposals that the Secretary-
General has made in respect of Africa in his report on improving preparedness for conflict
prevention and peacekeeping in Africa,*® and encourages him to pursue consultations with
the Organization of African Unity on the matter.

13.  While recalling its resolution 49/57, the General Assembly also notes the princi-
ples identified by the Secretary-General upon which cooperation between the United Nations
and regional arrangements or agencies should be based, in particular the primacy of the
United Nations as set out in the Charter, the defined and agreed division of labour and con-
sistency by members of regional arrangements or agencies. The Assembly considers it im-
portant to develop further such principles, in cooperation with regional arrangements or
agencies. The Assembly also agrees with the Secretary-General that, given the varied nature
of regional arrangements or agencies, establishment of a universal model for their relation-
ship with the United Nations would not be appropriate.

14.  The General Assembly notes the meetings organized and arranged by the Secretary-
General with regional arrangements or agencies, most recently in February 1996, and would
encourage the continuation and further development of this practice on a regular basis. The
Assembly underlines the importance of informing it about such meetings.

IV. COOPERATION AND DIALOGUE BETWEEN THE UNITED NATIONS AND
NON-GOVERNMENTAL ORGANIZATIONS

15. Non-governmental organizations can play an important role in support of United
Nations activities. Appropriate cooperation and dialogue between the United Nations sys-
tem and non-governmental organizations can contribute to ensuring that the efforts of those
organizations are consistent with, and properly coordinated with, the activities and objec-
tives of the United Nations. Such coordination should not compromise the impartiality of
the United Nations or the non-governmental nature of the organizations.

Question of sanctions imposed by the United Nations

1. An effectively implemented regime of collective Security Council sanctions can
operate as a useful international policy tool in the graduated response to threats to interna-
tional peace and security. As Security Council action under Chapter VII of the Charter of
the United Nations, sanctions are a matter of the utmost seriousness and concern. Sanctions
should be resorted to only with the utmost caution, when other peaceful options provided by
the Charter are inadequate. The Council should give as thorough consideration as possible
to the short-term and long-term effects of sanctions, having due regard to the need for the
Council to act speedily in certain cases.

2. Sanctions should be established in strict conformity with the Charter, with clear
objectives, provision for regular review and precise conditions for their lifting. The imple-
mentation of sanctions must adhere to the terms of the applicable Security Council resolu-
tions. In this context, the Council must act in accordance with Article 24, paragraph 2, of the
Charter. At the same time, the Council’s ability to act speedily, in the objective interest of
maintaining international peace and security, must be recognized.

3. The Security Council has the ability to determine the time frame of sanctions. This
question is of the greatest importance and should be seriously considered in connection with
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the objective of changing the behaviour of the target party while not causing unnecessary
suffering to the civilian population. The Council should define the time frame for sanctions
regimes taking these considerations into account,

4. While there is a need to maintain the effectiveness of sanctions imposed in accord-
ance with the Charter, unintended adverse side effects on the civilian population should be
minimized by making the appropriate humanitarian exceptions in the Security Council res-
olutions. Sanctions regimes must also ensure that appropriate conditions are created for
allowing an adequate supply of humanitarian material to reach the civilian population.

5. The purpose of sanctions is to modify the behaviour of a party that is threatening
international peace and security and not to punish or otherwise exact retribution. Sanctions
regimes should be commensurate with these objectives.

6. Clarity should be a goal in the formulation of Security Council resolutions impos-
ing sanctions. The steps required from the target country for the sanctions to be lifted should
be precisely defined.

7. Before sanctions are applied, a clear warning could be expressed in unequivocal
language to the target country or party.

8. The Security Council could also provide for imposing sanctions that may be par-
tially lifted, in the event the target country or party complies with previously defined re-
quirements imposed by specific resolutions. It could also consider the possibility of intro-
ducing a range of sanctions and lifting them progressively as each target is achieved.

9. Sanctions shall be implemented in good faith and uniformly by all States. Viola-
tions must be brought to the attention of the general membership of the United Nations
through the appropriate channels.

10.  Just as the Security Council periodically reviews sanctions, it should also con-
sider whether they are being fully implemented by all States.

11. It bears recalling that monitoring and compliance is first and foremost the re-
sponsibility of individual Member States. Member States should endeavour to prevent or
correct activities in violation of the sanctions measures within their jurisdiction.

12. International monitoring by the Security Council or by one of its subsidiary or-
gans of compliance with sanctions measures, in accordance with relevant Security Council
resolutions, can contribute to the effectiveness of United Nations sanctions. States that may
require assistance in the implementation and monitoring of sanctions may seek the assist-
ance of the United Nations or relevant regional organizations.

13. States should be encouraged to cooperate in exchanging information about the
legislative, administrative and practical implementation of sanctions.

14, Sanctions often have a serious negative impact on the development capacity and
activity of target countries. Efforts should continue to be made to minimize unintended side
effects of sanctions, especially with regard to the humanitarian situation and the develop-
ment capacity that has a bearing on the humanitarian situation. In some instances the appli-
cation of sanctions may not be compatible, however, with bilateral and multilateral devel-
opment programmes.

15. Humanitarian assistance should be provided in an impartial and expeditious
manner. Means should be envisaged to minimize the particular suffering of the most vulner-
able groups, keeping in mind emergency situations, such as mass refugee flows.

16. Witha view to addressing the humanitarian impact of sanctions, the assistance of
concerned international financial and other intergovernmental and regional organizations
should be sought for providing an assessment of the humanitarian needs and the vulnerabili-
ties of target countries at the time of the imposition of sanctions and regularly thereafter
while they are being implemented. The appropriate department of the Secretariat could play
a coordinating role in this context,

17. Guidelines for the formulation of the humanitarian exceptions mentioned in
paragraph 4 above should be developed, bearing in mind that the humanitarian require-
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ments may differ according to the stage of development, geography, natural resources and
other features of the target country.

18. Foodstuffs, medicines and medical supplies should be exempted from United
Nations sanctions regimes. Basic or standard medical and agricultural equipment and basic
or standard educational items should also be exempted; a list should be drawn up for that
purpose. Other essential humanitarian goods should be considered for exemption by the rel-
evant United Nations bodies, including the sanctions committees. In this regard it is recog-
nized that efforts should be made to allow target countries to have access to appropriate re-
sources and procedures for financing humanitarian imports.

19. The work of United Nations humanitarian agencies should be facilitated in ac-
cordance with applicable Security Council resolutions and sanctions committee guidelines.

20. The concept of “humanitarian limits of sanctions” deserves further attention and
standard approaches should be elaborated by the relevant United Nations bodies.

21. The target country should exert all possible efforts to facilitate equitable distribu-
tion and sharing of humanitarian assistance.

22. Having assumed great importance for a large number of countries, specific sanc-
tions regimes would necessitate the submission of special reports by the Security Council to
the General Assembly for its consideration.

23. The Secretary-General in his “Supplement to an Agenda for Peace” noted that
there was an urgent need for action to respond to the expectations raised by Article 50 of the
Charter. He also noted that sanctions were measures taken collectively and that the costs in-
volved in their application should be borne equitably by all Member States.

24. More frequently resorted to in the recent past, sanctions have been causing prob-
lems of an economic nature in third countries. The importance of the subject has been re-
flected in intensive consideration of the question in its conceptual and specific forms by the
General Assembly in the last few years.

25. Taking into account the importance of the resolutions adopted by consensus, the
Security Council, the General Assembly and other relevant organs should intensify their ef-
forts to address the special economic problems of third countries affected by sanctions re-
gimes. They should also take into consideration the proposals presented on the subject dur-
ing the debate in the Informal Open-Ended Working Group of the General Assembly on an
Agenda for Peace and other relevant bodies.

26. Bearing in mind that this question has been under intensive discussion in the
Sixth Committee and that those discussions are to continue during the fifty-second session
of the General Assembly, it is agreed that this aspect should be addressed in an appropriate
manner by the Sixth Committee during that session.

27. Security Council resolutions should include more precise mandates for sanctions
committees, including a standard approach to be followed by the committees.

28. The mandates of sanctions committees should be such that they can be fulfilled
in practical terms.

29. While noting the improvements in the functioning of the sanctions committees
following upon the notes by the President of the Security Council of 29 March 1995,%
31 May 1995°° and 24 January 1996,%! and that all committees are already working on the
basis of those notes, it is recognized that the process needs to be encouraged and further
developed.

30. The sanctions committees should give priority to handling applications for the
supply of humanitarian goods meant for the civilian population. Those applications should
be dealt with expeditiously.

3i. The sanctions committees shouid give priority to the humanitarian problems that
could arise from the application of sanctions. Whenever they consider that a humanitarian
problem is about to arise in a target country, such a situation should immediately be brought
to the attention of the Security Council. The committees may suggest changes in specific
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sanctions regimes to address particular humanitarian issues with a view to taking urgent
corrective steps.

32. Likewise, when a committee considers that a sanctions enforcement problem has
arisen, it should bring the situation to the attention of the Security Council. The committees
may suggest changes in specific sanctions regimes to address particular enforcement issues
with a view to taking urgent corrective steps.

33.  Further improvements in the working methods of sanctions committees that pro-
mote transparency, faimess and effectiveness and help the committees to speed up their de-
liberations are necessary.

34. Measures additional to those contemplated in the aforementioned notes by the
President of the Security Council might include, among others, improvements in the decision-
making procedures of the sanctions committees and the possibility for affected States to
implement more effectively their right to make representation to the committees against
their decisions.

35. Improvements in the “authorized signatory system” should be sought so that de-
lays in clearing proposals may be avoided. The reasons for putting applications on hold or
blocking them should be immediately communicated to the applicant.

36. The practice of hearing technical presentations of information by organizations
assisting in the enforcement of Security Council sanctions during closed meetings of the
sanctions committees should be continued, while respecting the existing procedures fol-
lowed by such committees. The target or affected countries, as well as concerned organiza-
tions, should be better able to exercise the right of explaining or presenting their points of
view to the sanctions committees. The presentations should be expert and comprehensive.

37. Sanctions committee secretariats should be adequately staffed, from within ex-
isting resources. This is necessary to expedite the processing of applications and the giving
of clearances.

38. Sanctions committees could analyse available information so as to determine
whether regimes are being effectively implemented. They could bring their conclusions and,
if appropriate, recommendations in this respect to the attention of the Security Council.

39. Clarifying statements and decisions by the sanctions committees are an impor-
tant contribution to the uniform application of a given sanctions regime. Such statements
and decisions must be consistent with Security Council resolutions and with one another.

3. ENVIRONMENTAL, ECONOMIC, SOCIAL,
HUMANITARIAN AND CULTURAL QUESTIONS

(a) Environmental questions

Nineteenth session of the Governing Council of
the United Nations Environment Programme>*

The Governing Council held its nineteenth session at UNEP headquarters,
Nairobi, in two parts: from 27 January to 7 February and on 3 and 4 April 1997.
During the session, a number of decisions were adopted, including one on the de-
velopment of an international legally binding instrument for the application of the
prior informed consent procedure for certain hazardous chemicals and pesticides
in international trade (decision 19/13 A), in which the Council requested the Ex-
ecutive Director, together with the Director-General of FAQ, to convene a diplo-
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matic conference in 1997 for the purpose of adopting and signing such an interna-
tional legally binding instrument.

Other decisions concerned the development of an international legally bind-
ing instrument regarding persistent organic pollutants (decision 19/13 C) and the
report of the Executive Director of UNEP on the mid-term review of the
Programme for the Development and Periodic Review of Environmental Law for
the 1990s and the further development of international environmental law aiming
at sustainable development (decision 19/20).%* As regards the latter, the Gov-
erning Council took note of the position paper on international environmental law
aiming at sustainable development** and of the preliminary study on the need for
and feasibility of international environmental instruments aiming at sustainable
development.5s It endorsed the observations and recommendations made by the
Meeting of Senior Government Officials Expert in Environmental Law for the
Mid-Term Review of the Programme for the Development and Periodic Review
of Environmental Law for the 1990s on specific programme areas of the Montevi-
deo Programme 1I°¢ and requested the Executive Director to use them as guidance
in further implementing the Programme.

Consideration by the General Assembly

At its fifty-second session, the General Assembly, on the recommendation
of the Second Committee, adopted a number of resolutions concerning the envi-
ronment, including resolution 52/198 of 18 December 1997, in which the Assem-
bly, inter alia, took note of the reports of the Intergovernmental Negotiating
Committee for the Elaboration of an International Convention to Combat Deserti-
fication in Those Countries Experiencing Serious Drought and/or Desertifica-
tion, particularly in Africa, on its tenth session, held in New York from 6 to 17
January,’” and its resumed tenth session, held at Geneva from 18 to 22 August
1997,% and the report of the Conference of the Parties on its first session;> wel-
comed the selection by the Conference of the Parties at its first session®® of the In-
ternational Fund for Agricultural Development to house the Global Mechanism;
and, in accordance with the decision of the Conference,5! invited the Fund, as
the lead organization, to cooperate fully with the United Nations Development
Programme and the World Bank. The General Assembly, also on 18 December
1997, adopted resolution 52/201, in which, recalling the recommendations made
at the third session of the Commission on Sustainable Development on the review
of chapter 15 of Agenda 21 on the conservation of biological diversity,®? it wel-
comed the results of the third meeting of the Conference of the Parties to the Con-
vention on Biological Diversity,5 held at Buenos Aires from 4 to 15 November
1996, as reflected in the report of the meeting,5 submitted in accordance with As-
sembly resolution 51/182 of 16 December 1996, and in that context reaffirmed
the need to take concrete action to fulfil the three objectives of the Convention;
and also took note of the decision of the Conference of the Parties on the conser-
vation and sustainable use of agricultural biological diversity and the programme
of work contained therein,® as well as the development of a focused work
programme for forest biological diversity.5®

(b) Population and development
On 18 December 1997, the General Assembly, on the recommendation of

the Second Committee, adopted resolution 52/188, in which it took note of the re-
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port of the Secretary-General concerning the process and modalities for the re-
view and appraisal of the implementation of the Programme of Action of the In-
ternational Conference on Population and Development;’ decided to convene a
special session for a duration of three days from 30 June to 2 July 1999, at the
highest possible level of participation, in order to review and appraise the imple-
mentation of the Programme of Action of the International Conference on Popu-
lation and Development; and welcomed the operational review of the implemen-
tation of the Programme of Action to be undertaken under the auspices of the
United Nations Population Fund, in cooperation with all relevant organizations of
the United Nations system and other relevant international organizations. It also
noted that the report and outcome of the international forum in 1999 would be
submitted to the Commission on Population and Development at its thirty-second
session and to the Executive Board of the United Nations Development
Programme/United Nations Population Fund.

The General Assembly further decided that the Commission on Population
and Development, which was currently scheduled to consider at its thirty-second
session a comprehensive report of the Secretary-General on the outcome of the
quinquennial review and appraisal of the implementation of the Programme of
Action, should serve as the preparatory body for the final preparations for the spe-
cial session for the overall review and appraisal of the implementation of the
Programme of Action. In that regard it noted that the comprehensive report of the
Secretary-General should also contain an overall assessment of the progress
achieved and constraints faced in the implementation of the Programme of Ac-
tion, as well as recommendations for future action. It encouraged Governments to
undertake reviews of the progress achieved and the constraints faced therein in
the implementation of the Programme of Action at the level of international coop-
eration, with a view to contributing to the preparations for the special session.

(¢) Economic issues

At the fifty-second session, the General Assembly, on the recommendation
variously of the Second Committee and of the Third Committee, adopted a num-
ber of resolutions pertaining to economic issues, among them resolution 52/179
on the global partnership for development: high-level intergovernmental consid-
eration of financing for development; resolution 52/180 on global financial flaws
and their impact on the developing countries; resolution 52/181 on unilateral eco-
nomic measures as a means of political and economic coercion against develop-
ing countries; resolution 52/185 on enhancing international cooperation towards
a durable solution to the external debt problem of developing countries; resolu-
tion 52/186 on renewal of the dialogue on strengthening international economic
cooperation for development through partnership; resolution 52/193 on the First
United Nations Decade for the Eradication of Poverty; and resolution 52/194 on
the role of microcredit in the eradication of poverty.

(d) Crime prevention

On 12 December 1997, the General Assembly, on the recommendation of
the Third Committee, adopted a number of resotutions on crime prevention. In
resolution 52/85, the Assembly took note of the reports of the Secretary-General
submitted to the Commission on Crime Prevention and Criminal Justice at its
sixth session on the implementation of the Naples Political Declaration and
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Global Action Plan against Organized Transnational Crime®® and on the question
of the elaboration of an international convention against organized transnational
crime. It also took note of the 40 recommendations elaborated and endorsed by
the Senior Experts Group on Transnational Organized Crime (Lyon, France,
27-29 June 1996), contained in annex I to Economic and Social Council resolu-
tion 1997/22 of 21 July 1997; and also took note of the report of the informal
meeting on the question of the elaboration of an international convention against
organized transnational crime (Palermo, Italy, 6-8 April 1997).7° By the same res-
olution, the General Assembly decided to establish an inter-sessional open-ended
intergovernmental group of experts for the purpose of elaborating a preliminary
draft of a possible comprehensive international convention against organized
transnational crime. In its resolution 52/86, the Assembly took note of the report
of the Secretary-General on the elimination of violence against women,”! and
adopted the Model Strategies and Practical Measures on the Elimination of Vio-
lence against Women in the Field of Crime Prevention and Criminal Justice, the
text of which follows:

Model Strategies and Practical Measures on the Elimination of Violence against
Women in the Field of Crime Prevention and Criminal Justice

1. The multifaceted nature of violence against women suggests that different strate-
gies are required for different manifestations of violence and the various settings in which it
occurs. The practical measures, strategies and activities described below can be introduced
in the field of crime prevention and criminal justice to deal with the problem of violence
against women. Except where otherwise specified, the term “women” encompasses “girl
children”.

2. Recalling the definition of violence against women contained in the Declaration
on the Elimination of Violence against Women’? and reiterated in the Platform for Action
adopted by the Fourth World Conference on Women,” the Model Strategies and Practical
Measures on the Elimination of Violence against Women in the Field of Crime Prevention
and Criminal Justice build upon the measures adopted by Governments in the Platform for
Action, bearing in mind that some groups of women are especially vulnerable to violence.

3. The Model Strategies and Practical Measures specifically acknowledge the need
for an active policy of bringing into the mainstream a gender perspective in all policies and
programmes related to violence against women and of achieving gender equality and equal
and fair access to justice, as well as establishing the goal of gender balance in areas of deci-
sion-making related to the elimination of violence against women. The Model Strategies
and Practical Measures should be applied as guidelines in a manner consistent with relevant
international instruments, including the Convention on the Elimination of All Forms of Dis-
crimination against Women,” the Convention on the Rights of the Child 7 and the Interna-
tional Covenant on Civil and Political Rights,”® with a view to furthering their fair and ef-
fective implementation.

4. The Model Strategies and Practical Measures should be implemented by Member
States and other entities, without prejudice to the principle of gender equality before the
law, in order to facilitate the efforts by Governments to deal with the various manifestations
of violence against women within the criminal justice system.

5. The Model Strategies and Practical Measures are aimed at providing de jure and
de facto equality between women and men. The Model Strategies and Practical Measures
do not give preferential treatment to women but are aimed at ensuring that any inequalities
or forms of discrimination that women face in achieving access to justice, particularly in re-
spect of acts of violence, are redressed.
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I. CRIMINAL LAW

6. Member States are urged:

(a) To periodically review, evaluate and revise their laws, codes and procedures, es-
pecially their criminal laws, to ensure their value and effectiveness in eliminating violence
against women and to remove provisions that allow for or condone violence against women;

(b) To review, evaluate and revise their criminal and civil laws, within the frame-
work of their national legal systems, in order to ensure that all acts of violence against
women are prohibited and, if not, to adopt measures to do so;

(¢c) To review, evaluate and revise their criminal laws in order to ensure that:

(i) Persons who are brought before the courts on judicial matters in respect of violent
crimes or who are convicted of such crimes can be restricted in their possession
and use of firearms and other regulated weapons, within the framework of their
national legal systems;

(ii) Individuals can be prohibited or restrained, within the framework of their na-
tional legal systems, from harassing, intimidating or threatening women.

1. CRIMINAL PROCEDURE

7. Member States are urged to review, evaluate and revise their criminal procedure,
as appropriate, in order to ensure that:

(a) The police have, with judicial authorization where required by national law,
adequate powers to enter premises and conduct artests in cases of violence against women,
including confiscation of weapons;

(b) The primary responsibility for initiating prosecutions lies with prosecution au-
thorities and does not rest with women subjected to violence;

{¢) Women subjected to violence have an opportunity to testify in court proceedings
equal to that of other witnesses and that measures are available to facilitate such testimony
and to protect their privacy;

(d) Rules and principles of defence do not discriminate against women and such
defences as honour or provocation do not allow perpetrators of violence against women to
escape all criminal responsibility;

(e) Perpetrators who commit acts of violence against women while voluntarily under
the influence of alcohol or drugs are not absolved of all criminal or other responsibility;

() Evidence of prior acts of violence, abuse, stalking and exploitation by the perpe-
trator is considered during court proceedings, in accordance with the principles of national
criminal law;

(g) Courts, subject to the constitution of their State, have the authority to issue pro-
tection and restraining orders in cases of violence against women, including removal of the
perpetrator from the domicile, prohibiting further contact with the victim and other affected
parties, inside and outside the domicile, and to impose penalties for breaches of these
orders;

(h) Measures can be taken when necessary to ensure the safety of victims and their
families and to protect them from intimidation and retaliation;

(i) Safety risks are taken into account in decisions concerning non-custodial or
quasi-custodial sentences, the granting of bail, conditional release, parole or probation.
1. POLICE

8. Member States are urged, within the framework of their national legal systems:

(@) To ensure that the applicable provisions of laws, codes and procedures related to
violence against women are consistently enforced in such a way that all criminal acts of
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violence against women are recognized and responded to accordingly by the criminal jus-
tice system;

(b) To develop investigative techniques that do not degrade women subjected to vio-
lence and that minimize intrusion into their lives, while maintaining standards for the col-
lection of the best evidence;

(c) To ensure that police procedures, including decisions on the arrest, detention and
terms of any form of release of the perpetrator, take into account the need for the safety of
the victim and others related through family, socially or otherwise, and that these proce-
dures also prevent further acts of violence;

(d) To empower the police to respond promptly to incidents of violence against
women;

(e) To ensure that the exercise of police powers is undertaken according to the rule of
law and codes of conduct and that the police may be held accountable for any infringement
thereof;,

(/) To encourage women to join police forces, including at the operational level.

IV. SENTENCING AND CORRECTION

9. Member States are urged, as appropriate:

(a) Toreview, evaluate and revise sentencing policies and procedures in order to en-
sure that they meet the goals of:

(i) Holding offenders accountable for their acts related to violence against women;
(ii) Stopping violent behaviour;
(iii) Taking into account the impact on victims and their family members of sentences
imposed on perpetrators who are members of their families;
(iv) Promoting sanctions that are comparable to those for other violent crimes;

(b) To ensure that a woman subjected to violence is notified of any release of the of-
fender from detention or imprisonment where the safety of the victim in such disclosure
outweighs invasion of the offender’s privacy;

(¢) To take into account in the sentencing process the severity of the physical and
psychological harm and the impact of victimization, including through victim impact state-
ments where such practices are permitted by law;

(d) To make available to the courts through legislation a full range of sentencing dis-
positions to protect the victim, other affected persons and society from further violence;

(¢) To ensure that the sentencing judge is encouraged to recommend treatment of the
offender at the time of sentencing;

(/) To ensure that there are appropriate measures in place to eliminate violence
against women who are detained for any reason;

(g) To develop and evaluate offender treatment programmes for different types of
offenders and offender profiles;

(h) To protect the safety of victims and witnesses before, during and after criminal
proceedings.

V. VICTIM SUPPORT AND ASSISTANCE

10. Member States are urged, as appropriate:

(a) To make available to women who have been subjected to violence information
on rights and remedies and on how to obtain them, in addition to information about partici-
pating in criminal proceedings and the scheduling, progress and ultimate disposition of the
proceedings;

(b) To encourage and assist women subjected to violence in lodging and following
through on formal complaints;
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(¢) Toensure that women subjected to violence receive, through formal and informal
procedures, prompt and fair redress for the harm that they have suffered, including the right
to seek restitution or compensation from the offenders or the State;

(d) To provide for court mechanisms and procedures that are accessible and sensitive
to the needs of women subjected to violence and that ensure the fair processing of cases;

(e) To establish a registration system for judicial protection and restraining orders,
where such orders are permitted by national law, so that police or criminal justice officials
can quickly determine whether such an order is in force.

VI. HEALTH AND SOCIAL SERVICES

11.  Member States, in cooperation with the private sector, relevant professional as-
sociations, foundations, non-governmental and community organizations, including organ-
izations seeking women’s equality, and research institutes are urged, as appropriate:

(a) To establish, fund and coordinate a sustainable network of accessible facilities
and services for emergency and temporary residential accommodation for women and their
children who are at risk of becoming or who have been victims of violence;

(b) To establish, fund and coordinate services such as toll-free information lines,
professional multidisciplinary counselling and crisis intervention services and support
groups in order to benefit women who are victims of violence and their children;

(¢) To design and sponsor programmes to caution against and prevent alcohol and
substance abuse, given the frequent presence of alcohol and substance abuse in incidents of
violence against women;

(d) To establish better linkages between medical services, both private and emer-
gency, and criminal justice agencies for purposes of reporting, recording and responding to
acts of violence against women;

(e) To develop model procedures to help participants in the criminal justice system
to deal with women subjected to violence;

() To establish, where possible, specialized units with persons from relevant disci-
plines especially trained to deal with the complexities and victim sensitivities involved in
cases of violence against women.

VII. TRAINING

12.  Member States, in cooperation with non-governmental organizations, including
organizations seeking women’s equality, and in collaboration with relevant professional
associations, are urged, as appropriate:

(a) To provide for or to encourage mandatory cross-cultural and gender-sensitivity
training modules for police, criminal justice officials, practitioners and professionals in-
volved in the criminal justice system that deal with the unacceptability of violence against
women, its impact and consequences and that promote an adequate response to the issue of
violence against women;

(b) To ensure adequate training, sensitivity and education of police, criminal justice
officials, practitioners and professionals involved in the criminal justice system regarding
all relevant human rights instruments;

(¢) To encourage professional associations to develop enforceable standards of prac-
tice and behaviour, which promote justice and equality for women, for practitioners in-
volved in the criminal justice system.

VIII. RESEARCH AND EVALUATION

13, Member States and the institutes comprising the United Nations Crime Preven-
tion and Criminal Justice Programme network, relevant entities of the United Nations sys-
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tem, other relevant international organizations, research institutes and non-governmental
organizations, including organizations seeking women'’s equality, are urged, as appropriate:

(@) To develop crime surveys on the nature and extent of violence against women;

(b) To gather data and information on a gender-disaggregated basis for analysis and
use, together with existing data, in needs assessment, decision-making and policy-making
in the field of crime prevention and criminal justice, in particular concerning:

(i) The different forms of violence against women, its causes and consequences;
(ii) The extent to which economic deprivation and exploitation are linked to violence
against women;
(iii)  The relationship between the victim and the offender;
(iv) The rehabilitative or anti-recidivistic effect of various types of intervention on
the individual offender and on the reduction of violence against women;
(v) The use of firearms, drugs and alcohol, particularly in cases of violence against
women in situations of domestic violence;
(vi) The relationship between victimization or exposure to violence and subsequent
violent activity;

(c) Tomonitor and issue annual reports on the incidence of violence against women,
arrest and clearance rates, prosecution and case disposition of the offenders;

(d) To evaluate the efficiency and effectiveness of the criminal justice system in ful-
filling the needs of women subjected to violence.

IX. CRIME PREVENTION MEASURES

14. Member States and the private sector, relevant professional associations, founda-
tions, non-governmental and community organizations, including organizations seeking
women’s equality, and research institutes are urged, as appropriate:

(a) To develop and implement relevant and effective public awareness, public edu-
cation and school programmes that prevent violence against women by promoting equality,
cooperation, mutual respect and shared responsibilities between women and men;

(b) To develop multidisciplinary and gender-sensitive approaches within public and
private entities that participate in the elimination of violence against women, especially
through partnerships between law enforcement officials and services specialized in the pro-
tection of women victims of violence;

(¢) To set up outreach programmes for offenders or persons identified as potential
offenders in order to promote the peaceful resolution of conflicts, the management and con-
trol of anger and attitude modification about gender roles and relations;

(d) To set up outreach programmes and offer information to women, including vic-
tims of violence, about gender roles, the human rights of women and the social, health, legal
and economic aspects of violence against women, in order to empower women to protect
themselves against all forms of violence;

(e) To develop and disseminate information on the different forms of violence
against women and the availability of programmes to deal with that problem, including
programmes concerning the peaceful resolution of conflicts, in a manner appropriate to the
audience concerned, including in educational institutions at all levels;

() To support initiatives of organizations seeking women'’s equality and of non-
governmental organizations to raise public awareness of the issue of violence against
women and to contribute to its elimination.

15.  Member States and the media, media associations, media self-regulatory bodies,
schools and other relevant partners, while respecting the freedom of the media, are urged, as
appropriate, to develop public awareness campaigns and appropriate measures and mecha-
nisms, such as codes of ethics and self-regulatory measures on media violence, aimed at en-
hancing respect for the rights of women and discouraging both discrimination against
women and stereotyping of women.
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X. INTERNATIONAL COOPERATION

16. Member States and United Nations bodies and institutes are urged, as appro-
priate:

(@) Toexchange information concerning successful intervention models and preven-
tive programmes in eliminating violence against women and to compile a directory of those
models;

(b) To cooperate and collaborate at the regional and international levels with rele-
vant entities to prevent violence against women and to promote measures to effectively
bring perpetrators to justice, through mechanisms of international cooperation and assist-
ance, in accordance with national law;

{c) To contribute to and support the United Nations Deyelopment Fund for Women
in its activities to eliminate violence against women.

17.  Member States are urged:

(@) To limit the extent of any reservations to the Convention on the Elimination of
All Forms of Discrimination against Women to those that are formulated as precisely and as
narrowly as possible and that are not incompatible with the object and purpose of the Con-
vention;

(b) To condemn all violations of the human rights of women in situations of armed
conflict, to recognize them as being violations of international human rights and humanita-
rian law and to call for a particularly effective response to violations of that kind, including,
in particular, murder, systematic rape, sexual slavery and forced pregnancy;

(¢) To work actively towards ratification of or accession to the Convention on the
Elimination of All Forms of Discrimination against Women for the States that are still not
parties to it, so that universal ratification can be achieved by the year 2000;

(d) To give full consideration to integrating a gender perspective in the drafting of
the statute of the international criminal court, particularly in respect of women who are vic-
tims of violence;

(e) To cooperate with and assist the Special Rapporteur of the Commission on Hu-
man Rights on violence against women, its causes and consequences in the performance of
his or her mandated tasks and duties, to supply all information requested and to respond to
the Special Rapporteur’s visits and communications.

XI. FOLLOW-UP ACTIVITIES

18. Member States, United Nations bodies, subject to the availability of
extrabudgetary funds, the institutes comprising the United Nations Crime Prevention and
Criminal Justice Programme network, other relevant international organizations, research
institutes and non-governmental organizations, including organizations seeking women’s
equality, are urged, as appropriate:

(a) To encourage the translation of the Model Strategies and Practical Measures into
local languages and to ensure its wide dissemination for use in training and education
programmes;

(b) To utilize the Model Strategies and Practical Measures as a basis, a policy refer-
ence and a practical guide for activities atmed at eliminating violence against women;

(c¢) To assist Governments, at their request, in reviewing, evaluating and revising
their criminal justice systems, including their criminal legislation, on the basis of the Model
Strategies and Practical Measures;

(d) To support the technical cooperation activities of the institutes comprising the
United Nations Crime Prevention and Criminal Justice Programme network in eliminating
violence against women;

(¢) To develop coordinated national, regional and subregional plans and
programmes to put the Model Strategies and Practical Measures into effect;
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() To design standard training programmes and manuals for the police and criminal
justice officials, based on the Model Strategies and Practical Measures;

(g) To periodically review and monitor, at the national and international levels, pro-
gress made in terms of plans, programmes and initiatives to eliminate violence against
women in the context of the Model Strategies and Practical Measures.

The General Assembly also adopted resolution 52/97 entitled “Violence against
women migrant workers”, in which it welcomed the report of the Secretary-General on the
subject,”” and encouraged Member States to consider signing and ratifying or acceding to
the 1990 International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families,”® as well as the Slavery Convention of 1926.7

In its resolution 52/87, the General Assembly took note of the report of the
Secretary-General on action against corruption and bribery®® and of the report of
the Expert Group Meeting on Corruption, held at Buenos Aires from 17 to 21
March 1997.%! The Assembly also welcomed developments that had advanced in-
ternational understanding and cooperation regarding bribery in transnational
business, such as the Inter-American Convention against Corruption adopted by
the Organization of American States on 29 March 1996,% containing an article on
the prohibition of foreign commercial bribery; the ongoing work of the Council of
Europe against corruption, including the elaboration of severa! international con-
ventions containing provisions on bribery in international commercial transac-
tions; the ongoing work of the World Trade Organization to improve transpar-
ency, openness and due process in government procurement procedures; and the
ongoing work of the States members of the Organisation for Economic Coopera-
tion and Development, including, as elements, the agreement to prohibit the tax
deductibility of bribes paid to foreign public officials in international commercial
transactions and the commitment to criminalize the bribing of foreign public offi-
cials in international business transactions. The General Assembly also agreed
that all States should take all possible measures to further the implementation of
the United Nations Declaration against Corruption and Bribery in International
Commercial Transactions®? and the International Code of Conduct for Public Of-
ficials.3

The General Assembly furthermore adopted resolution 52/88 on interna-
tional cooperation in criminal matters, covering areas of mutual assistance and
extradition, and in that regard recommended that an expert group, in accordance
with section I of Economic and Social Council resolution 1995/27 of 24 July
1995, should explore ways and means of increasing the efficiency of this type of
international cooperation, having due regard for the rule of law and the protection
of human rights, including by drafting alternative or complementary articles for
the Model Treaty on Mutual Assistance in Criminal Matters,** developing model
legislation and providing technical assistance in the development of agreements.
The Assembly also decided that the Model Treaty on Extradition® should be com-
plemented by the provisions as follows:

Complementary provisions for the Model Treaty on Extradition

Article 3

1. Movethe text of footnote 96 to the end of subparagraph (a) and add a new footnote
reading: “Countries may wish to exclude certain conduct, e.g., acts of violence, such as seri-
ous offences involving an act of violence against the life, physical integrity or liberty of a
person, from the concept of political offence.”
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2. Add the following sentence to footnote 97: “Countries may also wish to restrict
consideration of the issue of lapse of time to the law of the requesting State only or to pro-
vide that acts of interruption in the requesting State should be recognized in the requested
State.”

Article 4

3. Add the following footnote to subparagraph (@): “Some countries may also wish
to consider, within the framework of national legal systems, other means to ensure that
those responsible for crimes do not escape punishment on the basis of nationality, such as,
inter alia, provisions that would permit surrender for serious offences or permit temporary
transfer of the person for trial and return of the person to the requested State for service of
sentence.”

4. Add to subparagraph (d) the same aut dedere aut judicare (either extradite or pros-
ecute) provisions as are found in subparagraphs (a) and (/).

Article 5

5. Add the following footnote to the title of article 5: “Countries may wish to con-
sider including the most advanced techniques for the communication of requests and means
which could establish the authenticity of the documents as emanating from the requesting
State.”

6. Replace existing footnote 101 with the following text: “Countries requiring evi-
dence in support of a request for extradition may wish to define the evidentiary require-
ments necessary to satisfy the test for extradition and in doing so should take into account
the need to facilitate effective international cooperation.”

Article 6

7. Add the following footnote to the title of article 6: “Countries may wish to provide
for the waiver of speciality in the case of simplified extradition.”

Article 14

8. Add the following footnote to subparagraph 1 {a): “Countries may also wish to
provide that the rule of speciality is not applicable to extraditable offences provable on the
same facts and carrying the same or a lesser penalty as the original offence for which extra-
dition was requested.”

9. Delete footnote 103.

10. Add the following footnote to paragraph 2: “Countries may wish to waive the
requirement for the provision of some or all of these documents.”

Article 15

11.  Add the following sentence to footnote 105: “However, countries may wish to
provide that transit should not be denied on the basis of nationality.”

Article 17

12.  Add the following sentence to footnote 106: “There may also be cases for consul-
tation between the requesting and requested States for the payment by the requesting State
of extraordinary costs, particularly in complex cases where there is a significant disparity in
the resources available to the two States.”
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By its resolution 52/89, the General Assembly commended the United Na-
tions African Institute for the Prevention of Crime and the Treatment of Of-
fenders for its efforts to promote and coordinate regional technical cooperation
activities related to crime prevention and criminal justice systems in Africa. By
its resolution 52/90, the Assembly reaffirmed the priority of the United Nations
Crime Prevention and Criminal Justice Programme and requested the Secretary-
General to further strengthen the Programme by providing it with the resources
necessary for the full implementation of its mandate, including follow-up action
to the Naples Political Declaration and Global Action Plan against Organized
Transnational Crime, held at Naples, Italy, from 21 to 23 November 1994,%" and
to the Ninth United Nations Congress on the Prevention of Crime and the Treat-
ment of Offenders, held at Cairo from 29 April to 8 May 1995.88

The General Assembly, by its resolution 52/91, took note of the report of the
Commission on Crime Prevention and Criminal Justice on its sixth session® and
of the discussion on the preparations for the Tenth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders.”

(e) International action to combat drug abuse
and illicit production and trafficking

Status of international instruments

During the course of 1997, one more State became a party to the 1961 Single
Convention on Narcotic Drugs,’ bringing the total number of parties to 139; six
more States became parties to the 1971 Convention on Psychotropic Substances,
bringing the total to 153; two more States became parties to the 1972 Protocol
amending the Single Convention on Narcotic Drugs, 1961, bringing the total to
107; and six more States became parties to the 1988 United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,** bringing
the total to 145.

Consideration by the General Assembly

On 12 December 1997, the General Assembly adopted resolution 52/92, in
which it called upon all States to adopt adequate national laws and regulations, to
strengthen national judicial systems and to carry out effective drug control activi-
ties in cooperation with other States in accordance with the international instru-
ments mentioned above; and reaffirmed the importance of the Global Programme
of Action adopted by the General Assembly at its seventeenth special session on
drugs®® as a comprehensive framework for national, regional and international ac-
tion to combat illicit production of, demand for and trafficking in narcotic drugs
and psychotropic substances. In the same resolution, the Assembly took note of the
report of the Commission on Narcotic Drugs acting as the preparatory body for
the special session of the General Assembly devoted to the fight against the illicit
production, sale, demand, traffic and distribution of narcotic drugs and psy-
chotropic substances and related activities;”® and decided that the special session
would be held as recommended by the Economic and Social Council in its deci-
sion 1997/238 of 21 July 1997, from 8 to 10 June 1998, and that it should be sup-
ported by the United Nations System-wide Action Plan on Drug Abuse Control®’
as a vital tool for the coordination and enhancement of drug abuse control activities
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within the United Nations system. Furthermore, the General Assembly welcomed
the efforts of the United Nations International Drug Control Programme to imple-
ment its mandate within the framework of the international drug control treaties,
the Comprehensive Multidisciplinary Outline of Future Activities in Drug Abuse
Control,”® the Global Programme of Action and relevant consensus documents;
and took note of the report of the Secretary-General.®®

(/) Human rights questions
(1) Status and implementation of international instruments

(i) International Covenants on Human Rights

In 1997, two more States became parties to the International Covenant on
Economic, Social and Cultural Rights of 1966,'% bringing the total number of
States parties to 137; four more States became parties to the International Cove-
nant on Civil and Political Rights of 1966,'%! bringing the total to 140; four more
States became parties to the Optional Protocol to the International Covenant on
Civil and Political Rights of 1966, bringing the total to 93; and two more States
became parties to the Second Optional Protocol to the International Covenant on
Civil and Political Rights, aiming at the Abolition of the Death Penalty of 1989,103
bringing the total to 31.

On 12 December 1997, the General Assembly, on the recommendation of
the Third Committee, adopted resolution 52/116, in which it noted that the Inter-
national Covenants on Human Rights constituted the first all-embracing and le-
gally binding international treaties in the field of human rights and, together with
the Universal Declaration of Human Rights,!** formed the core of the Interna-
tional Bill of Human Rights; and, taking note of the report of the Secretary-
General'% on the status of the International Covenant on Economic, Social and
Cultural Rights, the International Covenant on Civil and Political Rights and the
Optional Protocols to the International Covenant on Civil and Political Rights, in-
vited the United Nations High Commissioner for Human Rights to intensify sys-
tematic efforts to encourage States to become parties to the International Cove-
nants on Human Rights and, through the programme of advisory services in the
field of human rights, to assist such States, at their request, in ratifying or acced-
ing to the Covenants and to the Optionat Protocols to the International Covenant
on Civil and Political Rights.

(i) International Convention on the Elimination of All Forms of Racial Dis-
crimination of 1966'%

In 1997, two more States became parties to the Convention, bringing the
total number of States parties to 150.

Atits fifty-second session, the General Assembly, on 12 December 1997, on the
recommendation of the Third Committee, adopted several resolutions in this area:
resolution 52/109, entitled “Measures to combat contemporary forms of racism,
racial discrimination, xenophobia and related intolerance”, in which the Assem-
bly took note of the report of the Special Rapporteur of the Commission on Hu-
man Rights on contemporary forms of racism, racial discrimination, xenophobia
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and related intolerance;'%” resolution 52/110, entitled “Report of the Committee
on the Elimination of Racial Discrimination”,'"® and resolution 52/111, entitled
“Third Decade to Combat Racism and Racial Discrimination and the convening
of a world conference against racism, racial discrimination, xenophobia and re-
lated intolerance”.

(iii) International Convention on the Suppression and Punishment of the Crime
of Apartheid of 1973'%°

In 1997, one more State became a party to the Convention, bringing the total
number of States parties to 101.

(iv) Convention on the Elimination of All Forms of Discrimination against
Women of 1979'1°

In 1997, seven more States became parties to the Convention, bringing the
total number of States parties to 161.

At its fifty-second session, the General Assembly, on 12 December 1997, on
the recommendation of the Third Committee, adopted a number of resolutions
specifically targeting women, in addition to the two above-mentioned resolutions
on elimination of violence against women: resolution 52/93, entitled “Improve-
ment of the situation of women in rural areas”; resolution 52/94, entitled “United
Nations Development Fund for Women”; resolution 52/95, entitled “Interna-
tional Research and Training Institute for the Advancement of Women”; resolu-
tion 52/96, entitled “Improvement of the status of women in the [United Nations)
Secretariat”; and resolution 52/98, entitled “Traffic in women and girls”. In the
latter resolution, the General Assembly took note of the report of the Secretary-
General on the traffic in women and girls,!!' welcomed national, regional and in-
ternational efforts to implement the recommendations of the World Congress
against Commercial Sexual Exploitation of Children''? and also welcomed ac-
tions undertaken by Governments to implement the provisions on trafficking in
women and girls contained in the Platform for Action of the Fourth World Con-
ference on Women'?® and the Vienna Declaration and Programme of Action
adopted by the World Conference on Human Rights.!!* The General Assembly
also adopted resolution 52/99, entitled “Traditional or customary practices affect-
ing the health of women and girls”; resolution 52/100, entitled “Follow-up to the
Fourth World Conference on Women and full implementation of the Beijing Dec-
laration and the Platform for Action”; and resolution 52/106, entitled “The girt
child”. Moreover, the Assembly adopted decision 52/421, in which it took note of
the following reports: report of the Committee on the Elimination of Discrimina-
tion against Women;!!3 report of the Secretary-General on the Status of the Con-
vention on the Elimination All Forms of Discrimination against Women;'!¢ and
report of the Secretary-General on activities of the International Research and
Training Institute for the Advancement of Women.!?

(v) Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 1984"'%

In 1997, three more States became parties to the Convention, bringing the
total number of States parties to 104.

119



(vi) Convention on the Rights of the Child'"

In 1997, three more States became parties to the Convention, bringing the
total number of States parties to 191.

At its fifty-second session, the General Assembly, on 12 December 1997, 0n
the recommendation of the Third Committee, adopted resolution 52/107 on the
rights of the child, covering the implementation of the Convention on the Rights
of the Child; children with disabilities; prevention and eradication of the sale of
children and of their sexual exploitation, including child prostitution and child
pornography; protection of children affected by armed conflict; refugee and inter-
nally displaced children; elimination of the exploitation of child labour; and the
plight of children living and/or working on the streets. On the same date, the As-
sembly also adopted decision 52/421, in which it took note of the Report of the
Secretary-General on the status of the Convention on the Rights of the Child!'?°
and the report of the Secretary-General on the exploitation of child labour. 2!

(vii) International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families of 1990'%

In 1997, one more State became a party to the Convention, bringing the total
number of States parties to nine.

At its fifty-second session, the General Assembly, on 12 December 1997, on
the recommendation of the Third Committee, adopted resolution 52/115, in
which it took note of the report of the Secretary-General on the Convention.!??

(2) Fiftieth anniversary of the Universal Declaration
of Human Rights of 1948'%

The General Assembly, on 12 December 1997, on the recommendation of
the Third Committee, adopted resolution 52/117, in which it welcomed the activi-
ties undertaken by the United Nations High Commissioner for Human Rights to
contribute to the celebration of the fiftieth anniversary of the Universal Declara-
tion of Human Rights, and requested her to continue to coordinate all relevant
activities within the United Nations system, bearing in mind the provisions of the
Vienna Declaration and Programme of Action'? for evaluation and follow-up;
and reaffirmed its commitment to continue building on the inspiration of the Dec-
laration through the development of international human rights standards and
of mechanisms for their promotion and protection, taking into account devel-
opments over the past 50 years, including the adoption of the Declaration on the
Right to Development.'%

(3) Comprehensive implementation of and follow-up to the
Vienna Declaration and Programme of Action

At its fifty-second session, the General Assembly, on 12 December 1997, on
the recommendation of the Third Committee, adopted resolution 52/148, in
which it recalled its resolution 48/121 of 20 December 1993, in which it had en-
dorsed the Vienna Declaration and Programme of Action adopted by the World
Conference on Human Rights, held at Vienna from 14 to 25 June 1993, as well as
its subsequent resolutions on this matter. It also recalled paragraph 100 of part II
of the Vienna Declaration and Programme of Action concerning the five-year re-
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view of progress made in the implementation of the Vienna Declaration and
Programme of Action, to by carried out in 1998, in which the World Conference,
inter alia, had requested the Secretary-General to invite, on the occasion of the fif-
tieth anniversary of the Universal Declaration of Human Rights, all States, organs
and agencies of the United Nations system related to human rights to report to
him on the progress made in the implementation of the Vienna Declaration and
Programme of Action; and, having considered the report of the United Nations
High Commissioner for Human Rights,'?” in particular chapter VII, entitled
“1998—Human Rights Year”, called upon all States to contribute actively to the
1998 five-year review.

(4) Orher human rights issues

During the fifty-second session of the General Assembly, there were a num-
ber of other resolutions and decisions adopted, upon the recommendation of the
Third Committee: resolution 52/118, entitled “Effective implementation of inter-
national instruments on human rights, including reporting obligations under in-
ternational instruments on human rights”; decision 52/422, entitled “Human
rights questions™; decision 52/423, entitled “Documents considered by the Gen-
eral Assembly in connection with the implementation of human rights instru-
ments”; decision 52/425, entitled “Documents considered by the General Assem-
bly in connection with human rights questions: human rights situations and
reports of special rapporteurs and representatives”; and decision 52/427, entitled
“Report of the United Nations High Commissioner for Human Rights”. Further
resolutions adopted included: resolution 52/124, entitled “Human rights in the ad-
ministration of justice”; resolution 52/125, entitled “Strengthening of the rule of
law”; resolution 52/128, entitled “National institutions for the promotion and pro-
tection of human rights”; resolution 52/131, entitled “Strengthening of United
Nations action in the field of human rights through the promotion of international
cooperation and the importance of non-selectivity, impartiality and objectivity”;
and resolution 52/134, entitled “Enhancement of international cooperation in the
field of human rights”.

(g) Refugee issues

(1) Status of international instruments

During 1997, three more States became parties to the Convention Relating
to the Status of Refugees of 1951,'?® bringing the total number of States parties to
131; three more States became parties to the Protocol Relating to the Status of
Refugees of 1967,12° bringing the total number of States parties to 131; and one
more State became a party to the Convention Relating to the Status of Stateless Per-
sons of 1954,1%0 bringing the total number of States parties to 44. Regarding the
Convention on the Reduction of Statelessness of 1961,!3! the number of States
parties remained at 19.

(2) Office of the United Nations High Commissioner for Refugees'>

The Executive Committee of the Programme of the United Nations High
Commissioner for Refugees held its forty-eighth session at the United Nations
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Office at Geneva from 13 to 17 October 1997 and adopted a number of decisions
and conclusions concerning international protection; safeguarding asylum/safety
of UNHCR staff and other humanitarian personnel; refugee children and adoles-
cents; and follow-up to the Conference on the Commonwealth of Independent
States.

(3) Consideration by the General Assembly

At its fifty-second session, the General Assembly, on 12 December 1997, on
the recommendation of the Third Committee, adopted a number of resolutions in
this area, including resolution 52/101, entitled “Assistance to refugees, returnees
and displaced persons in Africa”; resolution 52/105, entitled “Assistance to unac-
companied refugee minors”; and resolution 52/102, entitled “Follow-up to the
Regional Conference to Address the Problems of Refugees, Displaced Persons,
‘Other Forms of Inveluntary Displacement and Returnees in the Countries of the
Commonwealth of Independent States and Relevant Neighbouring States”. Also
adopted were resolutions 52/103 and 52/104 on the Office of the United Nations
High Commissioner for Refugees.

(h) International ad hoc criminal tribunals

The General Assembly, during its fifty-second session, adopted without ref-
erence to a Main Committee decision 52/408 of 4 November 1997, by which it
took note of the fourth annual report of the International Tribunal for the Prosecu-
tion of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia since 1991,'3? and de-
cision 54/412 of 8 December 1997, by which it took note of the second annual re-
port of the International Criminal Tribunal for the Prosecution of Persons Re-
sponsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States between 1 January and 31 December 1994.13

(i) Protection of United Nations personnel

At its fifty-second session, the General Assembly, on 12 December 1997, on
the recommendation of the Third Committee, adopted resolution 52/126, in
which, guided by the relevant principles on protection contained in the Conven-
tion on the Privileges and Immunities of the United Nations,'* the Convention on
the Privileges and Immunities of the Specialized Agencies'*® and the Convention
on the Safety of United Nations and Associated Personnel,!*” and noting that
since its adoption on 9 December 1994, only 43 Member States had signed the
Convention on the Safety of United Nations and Associated Personnel and only
14 had ratified it, the Assemby took note of the report of the Secretary-General on
the situation of United Nations personnel and their families'® and of the develop-
ments indicated therein. By the same resolution, the Assembly urged all States:
{a) to respect and ensure respect for the human rights of United Natjons and other
personnel carrying out activities in fulfilment of the mandate of a United Nations
operation and to take the necessary measures to ensure the safety and security of
those personnel, as well as the inviolability of United Nations premises, which
were essential to the continuation and successful implementation of United
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Nations operations; and (b) to ensure the speedy release of United Nations and
other personnel carrying out activities in fuifilment of the mandate of a United
Nations operation who had been arrested or detained in violation of their immu-
nity, in accordance with the above-mentioned relevant conventions and applica-
ble international humanitarian law; and called upon all States: (a) to consider be-
coming parties to the Convention on the Safety of United Nations and Associated
Personnel; (b) to provide adequate and prompt information concerning the arrest
ot detention of United Nations and other personnel carrying out activities in ful-
filment of the mandate of a United Nations operation; (¢) to grant the representa-
tive of the competent international organization immediate and unconditional ac-
cess to such personnel; () to allow independent medical teams to investigate the
health of detained United Nations and other personne! carrying out activities in
fulfilment of the mandate of a United Nations operation and to afford them the
necessary medical assistance; and (e) to allow representatives of the competent
international organization concerned to attend hearings involving United Nations
and other personnel carrying out activities in fulfilment of the mandate of a
United Nations operation, provided that such attendance was consistent with do-
mestic law.

(/) Return or restitution of cultural property
to the countries of origin

The General Assembly, on 25 November 1997, without reference to a Main
Committee, adopted resolution 52/24, in which, recalling the Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property;'*® welcoming the Medellin Declaration for Cul-
tural Diversity and Tolerance and the Plan of Action on Cultural Cooperation
adopted at the First Meeting of the Ministers of Culture of the Movement of
Non-Aligned Countries, held at Medellin, Colombia, in 1997; and taking note of
the report of the Secretary-General,!%® the Assembly commended UNESCO and
the Intergovernmental Committee for Promoting the Return of Cultural Property
to its Countries of Origin or its Restitution in Case of Illicit Appropriation on the
work already accomplished, in particular through the promotion of bilateral nego-
tiations, for the return or restitution of cultural property, the preparation of inven-
tories of movable cultural property, the reduction of illicit traffic in cultural prop-
erty and the dissemination of information to the public.

4. LAW OF THE SEA

(a) Status of the United Nations Convention
on the Law of the Sea of 1982

In 1997, 13 more States became parties to the Convention, bringing the total
number of States parties to 123.
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(b) Report of the Secretary-General'*

The report of the Secretary-General on the law of the sea was submitted to
the General Assembly at its fifty-second session and covers a number of areas re-
lated to oceans and the law of the sea.

The report pointed out that the International Tribunal for the Law of the Sea,
having been established with the election of the 21 members on 1 August 1996,143
commenced its functions in Hamburg, Germany, and held three sessions. A fourth
session would be held in October 1997.!4 Regarding the constitution of the Cham-
bers, the Tribunal also had constituted three standing chambers in addition to the
Seabed Disputes Chamber: Chamber of Summary Procedure; Chamber for Fish-
eries Disputes; and Chamber for Marine Environment Disputes.

The report of the Secretary-General noted that a number of cases concerning
disputes over maritime areas were still pending before the International Court of
Justice. !4

There also was discussion on the report on crimes at sea (privacy and armed
robbery) and the smuggling of aliens.

(c) Consideration by the General Assembly

At its fifty-second session, the General Assembly, on 26 November 1997,
without reference to a Main Committee, adopted a number of resolutions on the
topic. By its resolution 52/26, entitled “Oceans and the law of the sea”, the As-
sembly noted the progress in the work of the International Seabed Authority and
the progress being made by the Legal and Technical Commission towards the for-
mulation of a draft mining code, and also noted the adoption of the Agreement on
the Privileges and Immunities of the Tribunal, ' the progress made towards the
conclusion of a headquarters agreement between the Tribunal and Germany and
the adoption by the Tribunal of the Rules of the Tribunal, the resolution on inter-
nal judicial practice and the guidelines for the preparation and presentation of
cases before the Tribunal. By its resolution 52/27, the Assembly approved the
Agreement concerning the Relationship between the United Nations and the In-
ternational Seabed Authority.!4” '

By its resolution 52/28, the General Assembly took note of the report of the
Secretary-General'*® and recognized the significance of the Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law
of the Sea of 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks'*® as an important contribution to
ensuring the conservation and management of straddling fish stocks and highly
migratory fish stocks, and emphasized the importance of the early entry into force
and effective implementation of the Agreement.

Finally, by its resolution 52/29, the General Assembly, taking note of the re-
port of the Secretary-General on large-scale pelagic drift-net fishing and its im-
pact on the living marine resources of the world’s oceans and seas, unauthorized
fishing in zones of national jurisdiction and its impact on the living marine re-
sources of the world’s oceans and seas, and fisheries by-catch and discards and
their impact on the sustainable use of the world’s living marine resources,'> reaf-
firmed the importance it attached to compliance with its resolution 46/215 of 20
December 1991, in particular to those provisions of the resolution calling for full
implementation of a global moratorium on all large-scale pelagic drift-net fishing
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on the high seas of the world’s oceans and seas, including enclosed seas and
semi-enclosed seas. It also noted that a growing number of States and other enti-
ties as well as relevant regional and subregional fisheries management organi-
zations and arrangements had adopted legislation, established regulations or
applied other measures to ensure compliance with resolutions 46/215, 49/116 of
19 December 1994 and 51/36 of 9 December 1996, and urged them to enforce
such measures fully. Furthermore, the Assembly urged States, relevant interna-
tional organizations and regional and subregional fisheries management organi-
zations and arrangements to take action to adopt policies, apply measures includ-
ing through assistance to developing countries, collect and exchange data and
develop techniques to reduce by-catches, fish discards and post-harvest losses
consistent with international law and relevant international instruments, includ-
ing the Code of Conduct for Responsible Fisheries.

5. INTERNATIONAL COURT OF JUSTICE®! 13
Cases before the Court'>?

1. Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain)

By an Order of 30 October 1996 (1.C.J. Reports 1996, p. 800), the President
of the Court, taking into account the views of the Parties, fixed 31 December 1997
as the time limit for the filing by each of the Parties of a Counter-Memorial on the
merits.

As Judge ad hoc Valticos had resigned, Bahrain chose Mr. Mohamed
Shahabuddeen to sit as judge ad hoc. After Judge ad hoc Shahabuddeen had, in
his turn, resigned, Bahrain chose Mr. Yves L. Fortier to sit as judge ad hoc.

By a letter dated 25 September 1997 Bahrain informed the Court that it chal-
lenged the authenticity of 81 documents produced by Qatar as annexes to its Me-
morial, and submitted detailed analyses in support of its challenge. Stating that
the matter was “distinct and severable from the merits”, Bahrain announced that it
would disregard the content of these documents for the purposes of preparing its
Counter-Memorial.

By a letter of 8 October 1997, Qatar stated that in its view the objections
raised by Bahrain were linked to the merits, but that the Court could not “expect
Qatar, at the present stage of preparation of its own Counter-Memorial, to com-
ment on the detailed Bahraini allegations”.

After Bahrain, in a subsequent letter, had stated that the use by Qatar of the
challenged documents gave rise to “procedural difficulties that strike at the fun-
damentals of the orderly development of the case” and that a new development,
relevant to assessment of the authenticity of the documents concerned, had taken
place, the President of the Court held, on 25 November 1997, a meeting with the
Parties at which it was agreed, inter alia, that the Counter-Memorials would not
deal with the question of the authenticity of the documents produced by Qatar and
that other pleadings would be submitted by the Parties at a later date.
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The Counter-Memorials of the Parties were duly filed and exchanged on
23 December 1997.

2. Oil Platforms (Islamic Republic of Iran v.
United States of America)

By an Order of 16 December 1996 (.C.J. Reports 1996, p. 902), the Presi-
dent of the Court, taking into account agreement of the Parties, fixed 23 June
1997 as the time limit for the filing of the Counter-Memorial of the United States
of America. Within the time limit thus fixed, the United States filed the Counter-
Memorial and a counterclaim, requesting the Court to adjudge and declare:

“l. That in attacking vessels, laying mines in the Gulf and otherwise
engaging in military actions in 1987-1988 that were dangerous and detri-
mental to maritime commerce, the Islamic Republic of Iran breached its ob-
ligations to the United States under article X of the 1955 Treaty, and

“2.  That the Islamic Republic of Iran is accordingly under an obliga-
tion to make full reparation to the United States for violating the 1955 Treaty
in a form and amount to be determined by the Court at a subsequent stage of
the proceedings.”

By a letter of 2 October 1997 Iran informed the Court that it had “serious ob-
jections to the admissibility of the United States counterclaim”, taking the posi-
tion that the counterclaim as formulated by the United States did not meet the re-
quirements of Article 80, paragraph I, of the Rules of Court.

At a meeting which the Vice-President of the Court, Acting President, held
on 17 October 1997 with the Agents of the Parties, it was agreed that their re-
spective Governments would submit written observations on the question of the
admissibility of the United States counterclaim.

After Iran and the United States, in communications dated 18 November and
18 December 1997, respectively, had submitted these written observations the
Court, by an Order of 10 March 1998 (I.C.J. Reports 1998, p. 190), found that the
counterclaim presented by the United States in its Counter-Memorial was admis-
sible as such and formed part of the proceedings. It further directed Iran to submit
a Reply and the United States to submit a Rejoinder, fixing the time limits for
those pleadings at 10 September 1998 and 23 November 1999, respectively.

3. Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia)

By an Order of 23 July 1996 (I.C.J. Reports 1996, p. 797), the President of
the Court, taking into account the views expressed by the Parties, fixed 23 July
1997 as the time limit for the filing of the Counter-Memorial of Yugoslavia. The
Counter-Memorial was filed within the prescribed time limit. It included counter-
claims, by which Yugoslavia requested the Court to adjudge and declare:

“3. Bosnia and Herzegovina is responsible for the acts of genocide
committed against the Serbs in Bosnia and Herzegovina and for other viola-
tions of the obligations established by the 1948 Convention on the Preven-
tion and Punishment of the Crime of Genocide:

—Because it has incited acts of genocide by the ‘Islamic Declaration’, and
in particular by the position contained in it that ‘there can be no peace or
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coexistence between “Islamic faith” and “non-Islamic” social and politi-
cal institutions’;

—Because it has incited acts of genocide by the Novi Vox, paper of the Mus-
lim youth, and in particular by the verses of a ‘Patriotic Song’ which reads
as follows:

‘Dear mother, I’'m going to plant willows,
We’ll hang Serbs from them.

Dear mother, I’m going to sharpen knives,
We’ll soon fill pits again’;

—Because it has incited acts of genocide by the paper Zmaj od Bosne, and in
particular by the sentence in an article published in it that ‘Each Muslim
must name a Serb and take oath to kill him’;

—Because public calls for the execution of Serbs were broadcast on radio
‘Hajat’ and thereby acts of genocide were incited;

—Because the armed forces of Bosnia and Herzegovina, as well as other or-
gans of Bosnia and Herzegovina, have committed acts of genocide and
other acts prohibited by the 1948 Convention on the Prevention and Pun-
ishment of the Crime of Genocide, against the Serbs in Bosnia and
Herzegovina, which have been stated in chapter seven of the Counter-
Memorial;

—Because Bosnia and Herzegovina has not prevented the acts of genocide
and other acts prohibited by the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide, against the Serbs on its territory,
which have been stated in chapter seven of the Counter-Memorial.

4. Bosnia and Herzegovina has the obligation to punish the persons *
held responsible for the acts of genocide and other acts prohibited by the 1948
Convention on the Prevention and Punishment of the Crime of Genocide.

5. Bosnia and Herzegovina is bound to take necessary measures so
that the said acts would not be repeated in the future.

6. Bosnia and Herzegovina is bound to eliminate all consequences of
the violation of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide and provide adequate
compensation.”

By aletter of 28 July 1997 Bosnia and Herzegovina informed the Court that
“the Applicant [was] of the opinion that the counterclaim submitted by the Re-
spondent . . . [did] not meet the criterion of Article 80, paragraph 1, of the Rules
of Court and should therefore not be joined to the original proceedings”.

At a meeting which the President of the Court held on 22 September 1997
with the Agents of the Parties, both Parties accepted that their respective Govern-
ments would submit written observations on the question of the admissibility of
the Yugoslav counterclaims.

After Bosnia and Herzegovina and Yugoslavia, in communications dated
9 October and 23 October 1997, respectively, had submitted written observations,
the Court, by an Order of 17 December 1997 (I.C.J. Reports 1997, p. 243), found
that the counterclaims submitted by Yugoslavia in its Counter-Memorial were
admissible as such and formed part of the proceedings. It further directed Bosnia
and Herzegovina to submit a Reply and Yugoslavia to submit a Rejoinder, fixing
the time limits for those pleadings at 23 January and 23 July 1998, respectively.
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Judge ad hoc Kreda appended a declaration to the Order (ibid., pp. 262-271);
Judge Koroma and Judge ad hoc Lauterpacht appended separate opinions (ibid.,
pp- 272-277 and 278-286); and Vice-President Weeramantry appended a dissent-
ing opinion (ibid., pp. 287-297).

4. Gabtikovo-Nagymaros Project (Hungary/Slovakia)

In November 1995, in Budapest and New York, the two Parties signed a
“Protocol of Agreement” on the proposal of a visit by the Court, which, after
dates had been fixed with the approval of the Court, was supplemented by Agreed
Minutes on 3 February 1997.

By an Order of 5 February 1997 (1.C.J. Reports 1997, p. 3), the Court de-
cided to “exercise its functions with regard to the obtaining of evidence by visit-
ing a place or locality to which the case relates” (cf. Art. 66 of the Rules of Court)
and to “adopt to that end the arrangements proposed by the Parties”. The visit,
which was the first in the Court’s 50-year history, took place from 1 to 4 April
1997, between the first and second rounds of oral hearings.

The first round of those hearings took place from 3 to 7 March and from 24
to 27 March 1997. A video-film was shown by each of the Parties. The second
round took place on 10 and 11 and on 14 and 15 April 1997,

At a public sitting held on 25 September 1997, the Court delivered its judg-
ment (L.C.J. Reports 1997, p. 7), a summary of which is given below, followed by
the text of the operative paragraph:

Review of the proceedings and statement of claims (paras. 1-14)

The Court begins by recalling that proceedings had been instituted on 2 July
1993 by a joint notification, by Hungary and Slovakia, of a Special Agreement,
signed at Brussels on 7 April 1993. After setting out the text of the Agreement, the
Court recites the successive stages of the proceedings, referring, among other
things, to its visit, on the invitation of the Parties, to the area, from 1 to 4 April
1997. 1t further sets out the submissions of the Parties.

History of the dispute (paras. 15-25)

The Court recalls that the present case arose out of the signature, on 16 Sep-
tember 1977, by the Hungarian People’s Republic and the Czechoslovak People’s
Republic, of a treaty “concerning the construction and operation of the
Gabéikovo-Nagymaros System of Locks” (hereinafter called the “1977 Treaty”).
The names of the two contracting States have varied over the years; they are re-
ferred to as Hungary and Czechoslovakia. The 1977 Treaty entered into force on
30 June 1978. It provides for the construction and operation of a System of Locks
by the parties as a “joint investment”. According to its preamble, the system was
designed to attain “the broad utilization of the natural resources of the
Bratislava-Budapest section of the Danube river for the development of water re-
sources, energy, transport, agriculture and other sectors of the national economy
of the Contracting Parties”. The joint investment was thus essentially aimed at the
production of hydroelectricity, the improvement of navigation on the relevant
section of the Danube and the protection of the areas along the banks against
flooding. At the same time, by the terms of the Treaty, the contracting parties un-



dertook to ensure that the quality of water in the Danube was not impaired as a re-
sult of the Project, and that compliance with the obligations for the protection of
nature arising in connection with the construction and operation of the System of
Locks would be observed.

The sector of the Danube river with which this case is concerned is a stretch
of approximately 200 kilometres, between Bratislava in Stovakia and Budapest in
Hungary. Below Bratislava, the river gradient decreases markedly, creating an al-
luvial plain of gravel and sand sediment. The boundary between the two States is
constituted, in the major part of that region, by the main channel of the river.
Cunovo and, further downstream, Gabéikovo, are situated in this sector of the
river on Slovak territory, Cunovo on the right bank and Gabéikovo on the left.
Further downstream, after the confluence of the various branches, the river enters
Hungarian territory. Nagymaros lies in a narrow valley at a bend in the Danube
just before it turns south, enclosing the large river island of Szentendre before
reaching Budapest (see sketch-map No. 1).

The 1977 Treaty describes the principal works to be constructed in pursu-
ance of the Project. It provided for the building of two series of locks, one at
Gabéikovo (in Czechoslovak territory) and the other at Nagymaros (in Hungarian
territory), to constitute “a single and indivisible operational system of works”
(see sketch-map No. 2). The Treaty further provided that the technical specifica-
tions concerning the system would be included in the “Joint Contractual Plan”
which was to be drawn up in accordance with the Agreement signed by the two
Governments for this purpose on 6 May 1976. It also provided for the construc-
tion, financing and management of the works on a joint basis in which the Parties
participated in equal measure.

The Joint Contractual Plan set forth, on a large number of points, both the
objectives of the system and the characteristics of the works. It also contained
“Preliminary Operating and Maintenance Rules”, article 23 of which specified
that “the final operating rules [should] be approved within a year of the setting
into operation of the system”.

The Court observes that the Project was thus to have taken the form of an in-
tegrated joint project with the two contracting parties on an equal footing in re-
spect of the financing, construction and operation of the works. Its single and in-
divisible nature was to have been realized through the Joint Contractual Plan
which complemented the Treaty. In particular, Hungary would have had control
of the sluices at Dunakiliti and the works at Nagymaros, whereas Czechoslovakia
would have had control of the works at Gabéikovo.

The schedule of work had for its part been fixed in an Agreement on mutual
assistance signed by the two parties on 16 September 1977, at the same time as the
Treaty itself. The Agreement made some adjustments to the allocation of the
works between the parties as laid down by the Treaty. Work on the Project started
in 1978. On Hungary’s initiative, the two parties first agreed, by two Protocols
signed on 10 October 1983, to slow the work down and to postpone putting into
operation the power plants, and then, by a Protocol signed on 6 February 1989, to
accelerate the Project.

As aresult of intense criticism which the Project had generated in Hungary,
the Hungarian Government decided on 13 May 1989 to suspend the works at
Nagymaros pending the completion of various studies which the competent au-
thorities were to finish before 31 July 1989. On 21 July 1989, the Hungarian Gov-
ernment extended the suspension of the works at Nagymaros until 31 October
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1989, and, in addition, suspended the works at Dunakiliti until the same date.
Lastly, on 27 October 1989, Hungary decided to abandon the works at
Nagymaros and to maintain the status quo at Dunakiliti.

During this period, negotiations took place between the Parties. Czechoslo-
vakia also started investigating alternative solutions. One of them, an alternative
solution subsequently known as “variant C”, entailed a unilateral diversion of the
Danube by Czechoslovakia on its territory some 10 kilometres upstream of
Dunakiliti (see sketch-map No. 3). In its final stage, variant C included the con-
struction at Cunovo of an overflow dam and a levee linking that dam to the south
bank of the bypass canal. Provision was made for ancillary works.

On 23 July 1991, the Slovak Government decided “to begin, in September
1991, construction to put the Gab¢ikovo Project into operation by the provisional
solution”, Work on variant C began in November 1991. Discussions continued
between the two Parties but to no avail, and, on 19 May 1992, the Hungarian Gov-
ernment transmitted to the Czechoslovak Government a note verbale terminating
the 1977 Treaty with effect from 25 May 1992. On 15 October 1992, Czechoslo-
vakia began work to enable the Danube to be closed and, starting on 23 October,
proceeded to the damming of the river.

The Court finally takes note of the fact that on 1 January 1993 Slovakia be-
came an independent State; that in the Special Agreement thereafter concluded
between Hungary and Slovakia the Parties agreed to establish and implement a
temporary water management regime for the Danube; and that finally they con-
cluded an Agreement in respect of it on 19 April 1995, which would come to an
end 14 days after the judgment of the Court. The Court also observes that not only
the 1977 Treaty but also the “related instruments” are covered in the preamble to
the Special Agreement and that the Parties, when concentrating their reasoning
on the 1977 Treaty, appear to have extended their arguments to the “related in-
struments”.

Suspension and abandonment by Hungary, in 1989, of works on the Project
(paras. 27-59)

In terms of article 2, paragraph 1 (a), of the Special Agreement, the Court is
requested to decide first

“whether the Republic of Hungary was entitled to suspend and subsequently
abandon, in 1989, the works on the Nagymaros Project and on the part of the
Gabéikovo Project for which the Treaty attributed responsibility to the Re-
public of Hungary”.

The Court observes that it has no need to dwell upon the question of the ap-
plicability or non-applicability in the present case of the Vienna Convention of
1969 on the Law of Treaties, as argued by the Parties. It needs only to be mindful
of the fact that it has several times had occasion to hold that some of the rules laid
down in that Convention might be considered as a codification of existing cus-
tomary law. The Court takes the view that in many respects this applies to the pro-
visions of the Vienna Convention concerning the termination and the suspension
of the operation of treaties, set forth in articles 60 to 62. Neither has the Court lost
sight of the fact that the Vienna Convention is in any event applicable to the Pro-
tocol of 6 February 1989 whereby Hungary and Czechoslovakia agreed to accel-
erate completion of the works relating to the Gab¢ikovo-Nagymaros Project.
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Nor does the Court need to dwell upon the question of the relationship be-
tween the law of treaties and the law of State responsibility, to which the Parties
devoted lengthy arguments, as those two branches of international law obviously
have a scope that is distinct. A determination of whether a convention is or is not
in force, and whether it has or has not been properly suspended or denounced, is
to be made pursuant to the law of treaties. On the other hand, an evaluation of the
extent to which the suspension or denunciation of a convention, seen as incom-
patible with the law of treaties, involves the responsibility of the State which pro-
ceeded to it, is to be made under the law of State responsibility.

The Court cannot accept Hungary’s argument to the effect that, in 1989, in
suspending and subsequently abandoning the works for which it was still respon-
sible at Nagymaros and at Dunakiliti, it did not suspend the application of the
1977 Treaty itself or then reject that Treaty. The conduct of Hungary at that time
can only be interpreted as an expression of its unwillingness to comply with at
least some of the provisions of the Treaty and the Protocol of 6 February 1989, as
specified in the Joint Contractual Plan. The effect of Hungary’s conduct was to
render impossible the accomplishment of the system of works that the Treaty ex-
pressly described as “single and indivisible”.

The Court then considers the question of whether there was, in 1989, a state
of necessity which would have permitted Hungary, without incurring interna-
tional responsibility, to suspend and abandon works that it was committed to per-
form in accordance with the 1977 Treaty and related instruments.

The Court observes, first of all, that the state of necessity is a ground recog-
nized by customary international law for precluding the wrongfulness of an act
not in conformity with an international obligation. It considers moreover that
such ground for precluding wrongfulness can only be accepted on an exceptional
basis. The following basic conditions set forth in article 33 of the draft articles on
international responsibility of States by the International Law Commission are
relevant in the present case: it must have been occasioned by an “essential inter-
est” of the State which is the author of the act conflicting with one of its interna-
tional obligations; that interest must have been threatened by a “grave and immi-
nent peril”; the act being challenged must have been the “only means” of
safeguarding that interest; that act must not have “seriously impair[ed] an essen-
tial interest” of the State towards which the obligation existed; and the State
which is the author of that act must not have “contributed to the occurrence of the
state of necessity”. Those conditions reflect customary international law.

The Court has no difficulty in acknowledging that the concerns expressed
by Hungary for its natural environment in the region affected by the
Gabeikovo-Nagymaros Project related to an “essential interest” of that State.

It is of the view, however, that, with respect to both Nagymaros and
Gabeikovo, the perils invoked by Hungary, without prejudging their possible
gravity, were not sufficiently established in 1989, nor were they “imminent”; and
that Hungary had available to it at that time means of responding to these per-
ceived perils other than the suspension and abandonment of works with which it
had been entrusted. What is more, negotiations were under way which might have
led to a review of the Project and the extension of some of its time limits, without
there being need to abandon it.

The Court further notes that Hungary, when it decided to conclude the 1977
Treaty, was presumably aware of the situation as then known; and that the need to
ensure the protection of the environment had not escaped the parties. Neither can
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it fail to note the positions taken by Hungary after the entry into force of the 1977
Treaty. The Court infers that, in the present case, even if it had been established
that there was, in 1989, a state of necessity linked to the performance of the 1977
Treaty, Hungary would not have been permitted to rely upon that state of neces-
sity in order to justify its failure to comply with its treaty obligations, as it had
helped, by act or omission, to bring it about.

In the light of the conclusions reached above, the Court finds that Hungary
was not entitled to suspend and subsequently abandon, in 1989, the works on the
Nagymaros Project and on the part of the Gab¢ikovo Project for which the 1977
Treaty and related instruments attributed responsibility to it.

Czechoslovakia's proceediﬁg, in November 1991, to “variant C” and putting into
operation, from October 1992, this variant (paras. 60-88)

By the terms of article 2, paragraph 1 (b), of the Special Agreement, the
Court is asked in the second place to decide

“(b) whether the Czech and Slovak Federal Republic was entitled to
proceed, in November 1991, to the ‘provisional solution’ and to put into op-
eration from October 1992 this system”.

Czechoslovakia had maintained that proceeding to variant C and putting it
into operation did not constitute internationally wrongful acts; Slovakia adopted
this argument. During the proceedings before the Court, Slovakia contended that
Hungary’s decision to suspend and subsequently abandon the construction of
works at Dunakiliti had made it impossible for Czechoslovakia to carry out the
works as initially contemplated by the 1977 Treaty and that the latter was there-
fore entitled to proceed with a solution which was as close to the original Project
as possible. Slovakia invoked what it described as a “principle of approximate ap-
plication” to justify the construction and operation of variant C. It explained that
this was the only possibility remaining to it “of fulfilling not only the purposes of
the 1977 Treaty, but the continuing obligation to implement it in good faith”.

The Court observes that it is not necessary to determine whether there is a
principle of international law or a general principle of law of “approximate appli-
cation” because, even if such a principle existed, it could by definition only be
employed within the limits of the treaty in question. In the view of the Court, vari-
ant C does not meet that cardinal condition with regard to the 1977 Treaty.

As the Court has already observed, the basic characteristic of the 1977
Treaty is, according to article 1, to provide for the construction of the
Gabeikovo-Nagymaros System of Locks as a joint investment constituting a sin-
gle and indivisible operational system of works. This element is equally reflected
in articles 8 and 10 of the Treaty providing for joint ownership of the most impor-
tant works of the Gabéikovo-Nagymaros Project and for the operation of this joint
property as a coordinated single unit. By definition all this could not be carried
out by unilateral action. In spite of having a certain external physical similarity
with the original Project, variant C thus differed sharply from it in its legal charac-
teristics. The Court accordingly concludes that Czechoslovakia, in putting variant
C into operation, was not applying the 1977 Treaty but, on the contrary, violated
certain of its express provisions, and, in so doing, committed an internationally
wrongful act.
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The Court notes that between November 1991 and October 1992, Czecho-
slovakia confined itself to the execution, on its own territory, of the works which
were necessary for the implementation of variant C, but which could have been
abandoned if an agreement had been reached between the parties and did not
therefore predetermine the final decision to be taken. For as long as the Danube
had not been unilaterally dammed, variant C had not in fact been applied. Such a
situation is not unusual in international law or, for that matter, in domestic law. A
wrongful act or offence is frequently preceded by preparatory actions which are
not to be confused with the act or offence itself. It is as well to distinguish between
the actual commission of a wrongful act (whether instantaneous or continuous)
and the conduct prior to that act which is of a preparatory character and which
“does not qualify as a wrongful act”.

Slovakia also maintained that it was acting under a duty to mitigate damages
when it carried out variant C. It stated that “it is a general principle of interna-
tional law that a party injured by the non-performance of another contract party
must seek to mitigate the damage he has sustained”. But the Court observes that,
while this principle might thus provide a basis for the calculation of damages, it
could not, on the other hand, justify an otherwise wrongful act. The Court further
considers that the diversion of the Danube carried out by Czechoslovakia was not
a lawful countermeasure because it was not proportionate.

In the light of the conclusions reached above, the Court finds that Czecho-
slovakia was entitled to proceed, in November 1991, to variant C insofar as it then
confined itself to undertaking works which did not predetermine the final deci-
sion to be taken by it. On the other hand, Czechoslovakia was not entitled to put
that variant into operation from October 1992,

Notification by Hungary, on 19 May 1992, of the termination of the 1977 Treaty
and related instruments (paras. 89-115)

By the terms of article 2, paragraph 1 (c), of the Special Agreement, the
Court is asked, thirdly, to determine “what are the legal effects of the notification,
on 19 May 1992, of the termination of the Treaty by the Republic of Hungary”.

During the proceedings, Hungary presented five arguments in support of the
lawfulness, and thus the effectiveness, of its notification of termination. These
were the existence of a state of necessity; the impossibility of performance of the
Treaty; the occurrence of a fundamental change of circumstances; the material
breach of the Treaty by Czechoslovakia; and, finally, the development of new
norms of international environmental law. Slovakia contested each of these
grounds.

State of necessity

The Court observes that, even if a state of necessity is found to exist, it is not
a ground for the termination of a treaty. It may only be invoked to exonerate from
its responsibility a State which has failed to implement a treaty.

Impossibility of performance

The Court finds that it is not necessary to determine whether the term “ob-
ject” in article 61 of the Vienna Convention of 1969 on the Law of Treaties
(which speaks of “permanent disappearance or destruction of an object indispen-
sable for the execution of the treaty” as a ground for terminating or withdrawing
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from it) can also be understood to embrace a legal regime as in any event, even if
that were the case, it would have to conclude that in this instance that regime had
not definitively ceased to exist. The 1977 Treaty, and in particular its articles 15,
19 and 20, actually made available to the parties the necessary means to proceed
at any time, by negotiation, to the required readjustments between economic im-
peratives and ecological imperatives.

Fundamental change of circumstances

In the Court’s view, the prevalent political conditions were not so closely
linked to the object and purpose of the Treaty that they constituted an essential
basis of the consent of the parties and, in changing, radically altered the extent of
the obligations still to be performed. The same holds good for the economic sys-
tem in force at the time of the conclusion of the 1977 Treaty. Nor does the Court
consider that new developments in the state of environmental knowledge and of
environmental law can be said to have been completely unforeseen. What is
more, the formulation of articles 15, 19 and 20 is designed to accommodate
change. The changed circumstances advanced by Hungary are thus, in the Court’s
view, not of such a nature, either individually or collectively, that their effect
would radically transform the extent of the obligations still to be performed in
order to accomplish the Project.

Material breach of the Treaty

Hungary’s main argument for invoking a material breach of the Treaty was
the construction and putting into operation of variant C. The Court pointed out that
it had already found that Czechoslovakia had violated the Treaty only when it di-
verted the waters of the Danube into the bypass canal in October 1992. In construct-
ing the works which would lead to the putting into operation of variant C, Czecho-
slovakia did not act unlawfully. In the Court’s view, therefore, the notification of
termination by Hungary on 19 May 1992 was premature. No breach of the Treaty
by Czechoslovakia had yet taken place and consequently Hungary was not entitled
to invoke any such breach of the Treaty as a ground for terminating it when it did.

Development of new norms of international environmental law

The Court notes that neither of the Parties contended that new peremptory
norms of environmental law had emerged since the conclusion of the 1977
Treaty; and the Court will consequently not be required to examine the scope of
article 64 of the Vienna Convention on the Law of Treaties (which treats of the
voidance and termination of a treaty because of the emergence of a new peremp-
tory norm of general international law (jus cogens)). On the other hand, the Court
wishes to point out that newly developed norms of environmental law are relevant
for the implementation of the Treaty and that the parties could, by agreement, in-
corporate them through the application of articles 15, 19 and 20 of the Treaty.
These articles do not contain specific obligations of performance but require the
parties, in carrying out their obligations, to ensure that the quality of water in the
Danube is not impaired and that nature is protected, to take new environmental
norms into consideration when agreeing upon the means to be specified in the
Joint Contractual Plan. By inserting these evolving provisions in the Treaty, the
parties recognized the potential necessity to adapt the Project. Consequently, the
Treaty is not static, and is open to adapt to emerging norms of international law.
By means of articles 15 and 19, new environmental norms can be incorporated in
the Joint Contractual Plan. The awareness of the vulnerability of the environment
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and the recognition that environmental risks have to be assessed on a continuous
basis have become much stronger in the years since the Treaty’s conclusion.
These new concerns have enhanced the relevance of articles 15, 19 and 20. The
Court recognizes that both Parties agree on the need to take environmental con-
cerns seriously and to take the required precautionary measures, but they funda-
mentally disagree on the consequences this has for the joint Project. In such a
case, third-party involvement may be helpful and instrumental in finding a solu-
tion, provided each of the Parties is flexible in its position.

Finally, the Court is of the view that, although it has found that both Hungary
and Czechoslovakia failed to comply with their obligations under the 1977
Treaty, this reciprocal wrongful conduct did not bring the Treaty to an end nor
justify its termination.

In the light of the conclusions it has reached above, the Court finds that the
notification of termination by Hungary of 19 May 1992 did not have the legal ef-
fect of terminating the 1977 Treaty and related instruments.

Dissolution of Czechoslovakia (paras. 117-124)

The Court then turns to the question whether Slovakia became a party to the
1977 Treaty as successor to Czechoslovakia. As an alternative argument, Hun-
gary contended that, even if the Treaty survived the notification of termination, in
any event it ceased to be in force as a treaty on 31 December 1992, as a result of
the “disappearance of one of the parties”. On that date Czechoslovakia ceased to
exist as a legal entity, and on 1 January 1993 the Czech Republic and the Slovak
Republic came into existence.

The Court does not find it necessary for the purposes of the present case to
enter into a discussion of whether or not article 34 of the 1978 Vienna Convention
on Succession of States in Respect of Treaties (in which a rule of automatic suc-
cession to all treaties is provided for) reflects the state of customary international
law. More relevant to its present analysis is the particular nature and character of
the 1977 Treaty. An examination of that Treaty confirms that, aside from its un-
doubted nature as a joint investment, its major elements were the proposed con-
struction and joint operation of a large, integrated and indivisible complex of
structures and installations on specific parts of the respective territories of Hun-
gary and Czechoslovakia along the Danube. The Treaty also established the navi-
gational regime for an important sector of an international waterway, in particular
the relocation of the main international shipping lane to the bypass canal. In so
doing, it inescapably created a situation in which the interests of other users of the
Danube were affected. Furthermore, the interests of third States were expressly
acknowledged in article 18, whereby the parties undertook to ensure “uninter-
rupted and safe navigation on the international fairway” in accordance with their
obligations under the Convention of 18 August 1948 concerning the Regime of
Navigation on the Danube.

The Court then refers to article 12 of the 1978 Vienna Convention on Suc-
cession of States in Respect of Treaties, which reflects the principle that treaties
of a territorial character have been regarded both in traditional doctrine and in
modern opinion as unaffected by a succession of States. The Court considers that
article 12 reflects a rule of customary international law; and notes that neither of
the Parties disputed this. It concludes that the content of the 1977 Treaty indicates
that it must be regarded as establishing a territorial regime within the meaning of
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article 12 of the 1978 Vienna Convention. It created rights and obligations “at-
taching to” the parts of the Danube to which it relates; thus the Treaty itself could
not be affected by a succession of States. The Court therefore concludes that the
1977 Treaty became binding upon Slovakia on 1 January 1993.

Legal consequences of the judgment (paras. 125-154)

The Court observes that the part of its judgment which answers the questions
in article 2, paragraph 1, of the Special Agreement has a declaratory character. It
deals with the past conduct of the Parties and determines the lawfulness or unlaw-
fulness of that conduct between 1989 and 1992 as well as its effects on the exist-
ence of the Treaty. Now the Court has, on the basis of the foregoing findings, to
determine what the future conduct of the Parties should be. This part of the judg-
ment is prescriptive rather than declaratory because it determines what the rights
and obligations of the Parties are. The Parties will have to seck agreement on the
modalities of the execution of the judgment in the light of this determination, as
they agreed to do in article 5 of the Special Agreement.

In this regard it is of cardinal importance that the Court has found that the
1977 Treaty is still in force and consequently governs the relationship between
the Parties. That relationship is also determined by the rules of other relevant con-
ventions to which the two States are party, by the rules of general international
law and, in this particular case, by the rules of State responsibility; but it is gov-
erned, above all, by the applicable rules of the 1977 Treaty as a lex specialis. The
Court observes that it cannot, however, disregard the fact that the Treaty has not
been fully implemented by either party for years, and indeed that their acts of
commission and omission have contributed to creating the factual situation that
now exists. Nor can it overlook that factual situation, or the practical possibilities
and impossibilities to which it gives rise, when deciding on the legal requirements
for the future conduct of the Parties. What is essential, therefore, is that the factual
situation as it has developed since 1989 shall be placed within the context of the
preserved and developing treaty relationship, in order to achieve its object and
purpose insofar as that is feasible. For it is only then that the irregular state of af-
fairs which exists as the result of the failure of both Parties to comply with their
treaty obligations can be remedied.

The Court points out that the 1977 Treaty is not only a joint investment proj-
ect for the production of energy, but it was designed to serve other objectives as
well: the improvement of the navigability of the Danube, flood control and regu-
lation of ice-discharge, and the protection of the natural environment. In order to
achieve these objectives, the parties accepted obligations of conduct, obligations
of performance and obligations of result. The Court is of the opinion that the
Parties are under a legal obligation, during the negotiations to be held by virtue of
article 5 of the Special Agreement, to consider, within the context of the 1977
Treaty, in what way the multiple objectives of the Treaty can best be served, keep-
ing in mind that all of them should be fulfilled.

It is clear that the Project’s impact upon, and its implications for, the envi-
ronment are of necessity a key issue. In order to evaluate the environmental risks,
current standards must be taken into consideration. This is not only allowed by
the wording of articles 15 and 19, but even prescribed, to the extent that these arti-
cles impose a continuing, and thus necessarily evolving, obligation on the parties
to maintain the quality of the water of the Danube and to protect nature. The Court
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is mindful that, in the field of environmental protection, vigilance and prevention
are required on account of the often irreversible character of damage to the envi-
ronment and of the limitations inherent in the very mechanism of reparation of
this type of damage. New norms and standards have been developed, set forthin a
great number of instruments during the last two decades. Such new norms have to
be taken into consideration, and such new standards given proper weight, not only
when States contemplate new activities but also when continuing with activities
begun in the past. For the purposes of the present case, this means that the Parties
together should look afresh at the effects on the environment of the operation of
the Gab¢ikovo power plant. In particular they must find a satisfactory solution for
the volume of water to be released into the old bed of the Danube and into the
side-arms on both sides of the river.

What is required in the present case by the rule pacta sunt servanda, as re-
flected in article 26 of the Vienna Convention of 1969 on the Law of Treaties, is
that the Parties find an agreed solution within the cooperative context of the
Treaty. Article 26 combines two elements, which are of equal importance. It pro-
vides that “every treaty in force is binding upon the parties to it and must be per-
formed by them in good faith”. This latter element, in the Court’s view, implies
that, in this case, it is the purpose of the Treaty, and the intentions of the Parties in
concluding it, which should prevail over its literal application. The principle of
good faith obliges the Parties to apply it in a reasonable way and in such a manner
that its purpose can be realized.

The 1977 Treaty not only contains a joint investment programme, it also es-
tablishes a regime. According to the Treaty, the main structures of the System of
Locks are the joint property of the Parties; their operation will take the form of a
coordinated single unit; and the benefits of the Project shall be equally shared.
Since the Court has found that the Treaty is still in force and that, under its terms,
the joint regime is a basic element, it considers that, unless the Parties agree other-
wise, such a regime should be restored. The Court is of the opinion that the works
at Cunovo should become a jointly operated unit within the meaning of article 10,
paragraph 1, in view of their pivotal role in the operation of what remains of the
Project and for the water-management regime. The dam at Cunovo has taken over
the role which was originally destined for the works at Dunakiliti, and therefore
should have a similar status. The Court also concludes that variant C, which it
considers operates in a manner incompatible with the Treaty, should be made to
conform to it. It observes that re-establishment of the joint regime will also reflect

_in an optimal way the concept of common utilization of shared water resources
for the achievement of the several objectives mentioned in the Treaty.

Having thus far indicated what in its view should be the effects of its finding
that the 1977 Treaty is still in force, the Court turns to the legal consequences of
the internationally wrongful acts committed by the Parties, as it had also been
asked by both Parties to determine the consequences of the judgment as they bear
upon payment of damages.

The Court has not been asked at this stage to determine the quantum of dam-
ages due, but to indicate on what basis they should be paid. Both Parties claimed
to have suffered considerable financial losses and both claim pecuniary compen-
sation for them.

In the judgment, the Court has concluded that both Parties committed inter-
nationally wrongful acts, and it has noted that those acts gave rise to the damage
sustained by the Parties; consequently, Hungary and Slovakia are both under an
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obligation to pay compensation and are both entitled to obtain compensation. The
Court observes, however, that given the fact that there have been intersecting
wrongs by both Parties, the issue of compensation could satisfactorily be resolved
in the framework of an overall settlement if each of the Parties were to renounce
or cancel all financial claims and counterclaims. At the same time, the Court
wishes to point out that the settlement of accounts for the construction of the
works is different from the issue of compensation, and must be resolved in accord-
ance with the 1977 Treaty and related instruments. If Hungary is to share in the
operation and benefits of the Cunovo complex, it must pay a proportionate share
of the building and running costs.

Operative paragraph (para. 155)

“For these reasons,

THE COURT,
(1) Having regard to article 2, paragraph 1, of the Special Agreement,

A. By fourteen votes to one,

Finds that Hungary was not entitled to suspend and subsequently aban-
don, in 1989, the works on the Nagymaros Project and on the part of the
Gabéikovo Project for which the Treaty of 16 September 1977 and related
instruments attributed responsibility to it;

IN FAVOUR: President Schwebel; Vice-President Weeramantry;
Judges Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Fleischhauer,
Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, Rezek;
Judge ad hoc Skubiszewski;

AGAINST: Judge Herczegh;

B. By nine votes to six,

Finds that Czechoslovakia was entitled to proceed, in November 1991,
to the ‘provisional solution’ as described in the terms of the Special Agree-
ment;

IN FAVOUR: Vice-President Weeramantry, Judges Oda, Guillaume,
Shi, Koroma, Vereshchetin, Parra- Aranguren, Kooijmans; Judge
ad hoc Skubiszewski;

AGAINST: President Schwebel; Judges Bedjaoui, Ranjeva, Herczegh,
Fleischhauer, Rezek;

C. By ten votes to five,

Finds that Czechoslovakia was not entitled to put into operation, from
October 1992, this ‘provisional solution’;

IN FAVOUR: President Schwebel; Vice-President Weeramantry;
Judges Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi,
Fleischhauer, Kooijmans, Rezek;

AGAINST: Judges Oda, Koroma, Vereshchetin, Parra-Aranguren;
Judge ad hoc Skubiszewski;
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D. By eleven votes to four,

Finds that the notification, on 19 May 1992, of the termination of the
Treaty of 16 September 1977 and related instruments by Hungary did not
have the legal effect of terminating them;

IN FAVOUR: Vice-President Weeramantry; Judges Oda, Bedjaoui,

Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-
Aranguren, Kooijmans; Judge ad hoc Skubiszewski;

AGAINST: President Schwebel; Judges Herczegh, Fleischhauer, Rezek;

(2) Havingregardto article 2, paragraph 2, and article 5 of the Special
Agreement,

A. By twelve votes to three,

Finds that Slovakia, as successor to Czechoslovakia, became a party to
the Treaty of 16 September 1977 as from 1 January 1993;

IN FAVOUR: President Schwebel; Vice-President Weeramantry;
Judges Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma,
Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad hoc
Skubiszewski;

AGAINST: Judges Herczegh, Fleischhauer, Rezek;

B. By thirteen votes to two,

Finds that Hungary and Slovakia must negotiate in good faith in the
light of the prevailing situation, and must take all necessary measures to en-
sure the achievement of the objectives of the Treaty of 16 September 1977,
in accordance with such modalities as they may agree upon;

IN FAVOUR: President Schwebel;, Vice-President Weeramantry;
Judges Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma,
Vereshchetin, Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc
Skubiszewski;

AGAINST: Judges Herczegh, Fleischhauer;

C. By thirteen votes to two,
Finds that, unless the Parties otherwise agree, a joint operational regime
must be established in accordance with the Treaty of 16 September 1977;

IN FAVOUR: President Schwebel, Vice-President Weeramantry;
Judges Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma,
Vereshchetin, Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc
Skubiszewski;

AGAINST: Judges Herczegh, Fleischhauer;

D. By twelve votes to three,

Finds that, unless the Parties otherwise agree, Hungary shall compen-
sate Slovakia for the damage sustained by Czechoslovakia and by Slovakia
on account of the suspension and abandonment by Hungary of works for
which it was responsible; and Slovakia shall compensate Hungary for the
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damage it has sustained on account of the putting into operation of the ‘pro-
visional solution’ by Czechoslovakia and its maintenance in service by
Slovakia;

IN FAVOUR: President Schwebel;, Vice-President Weeramantry;
Judges Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi,
Fleischhauer, Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc
Skubiszewski;

AGAINST: Judges Oda, Koroma, Vereshchetin;

E. By thirteen votes to two,

Finds that the settlement of accounts for the construction and operation
of the works must be effected in accordance with the relevant provisions of
the Treaty of 16 September 1977 and related instruments, taking due ac-
count of such measures as will have been taken by the Parties in application
of points 2 B and C of the present operative paragraph.

IN FAVOUR: President Schwebel;, Vice-President Weeramantry;

Judges Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma,

Vereshchetin, Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc
Skubiszewski;

AGAINST: Judges Herczegh, Fleischhauer.”

*

President Schwebel and Judge Rezek appended declarations to the judgment
of the Court (L.C.J. Reports 1997, pp. 85 and 86-87); Vice-President
Weeramantry, Judges Bedjaoui and Koroma appended separate opinions (ibid.,
pp. 88-119, 120-141 and 142-152); Judges Oda, Ranjeva, Herczegh,
Fleischhauer, Vereshchetin and Parra- Aranguren and Judge ad hoc Skubiszewski
appended dissenting opinions (ibid., pp. 153-169, 170-175, 176-203, 204-218,
219-226, 227-231 and 232-241).

5. Kasikili/Sedudu Island (Botswana/Namibia)

By an Order of 24 June 1996 (1.C.J. Reports 1996, p. 63), the Court fixed 28
February and 28 November 1997 respectively as the time limits for the filing by
each of the Parties of a Memorial and a Counter-Memorial. A Memorial and a
Counter-Memorial were filed by each of the Parties within the prescribed time
limits.

Consideration by the General Assembly

The General Assembly, by its decision 52/405 of 27 October 1997, took note
of the report of the International Court of Justice.!3
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6. INTERNATIONAL LAW COMMISSION'*

(a) Forty-ninth session of the Commission'*®

The International Law Commission held its forty-ninth session at its seat at
the United Nations Office at Geneva, from 12 May to 18 July 1997. The Commis-
sion considered the following agenda items.

Regarding the topic on nationality in relation to the succession of States, the
Commission had before it the Special Rapporteur’s third report,'’ containing a
set of 25 draft articles with commentaries. The Commission considered the third
report and then referred the draft articles to the Drafting Committee, and after
considering the report of the Drafting Committee it adopted on first reading a
drafting preamble and a set of 27 draft articles on the topic. The Commission
transmitted the draft articles, through the Secretary-General, to Governments for
comments and observations.

Concerning the item on reservations to treaties, the Commission again con-
sidered the Special Rapporteur’s second report on the topic'® and adopted the
text of the Preliminary Conclusions of the Commission on reservations to norma-
tive rggltilateral treaties including human rights treaties adopted by the Commis-
sion.

With respect to State responsibility, the Commission established a Working
Group to address matters dealing with the second reading of the topic, and ap-
pointed a Special Rapporteur for the topic.

The Commission also established a Working Group to consider how to pro-
ceed with its work on international liability for injurious consequences arising out
of acts not prohibited by international law, and in this regard reviewed the work of
the Commission on the topic since 1978. On the basis of the recommendation of
the Working Group, the Commission decided to proceed with its work undertak-
ing first prevention under the subtitle “Prevention of transboundary damage from
hazardous activities”, and to appoint a Special Rapporteur for this part of the
topic.

The Commission also established a Working Group to further examine the
topic of diplomatic protection and to indicate the scope and content of the topic in
the light of comments and observations made by Governments. The Commission
appointed a Special Rapporteur for the topic, and recommended that he submit, at
the next session, a preliminary report on the basis of the outline proposed by the
Working Group.

The Commission also established a Working Group on the topic concerning
unilateral acts of States, and appointed a Special Rapporteur. The Commission
entrusted the Special Rapporteur with the task of preparing a general outline of
the topic, which would be included in an initial report to be submitted for discus-
sion in 1998.

(b) Consideration by the General Assembly

Atits fifty-second session, the General Assembly, on 15 December 1997, on
the recommendation of the Sixth Committee, adopted resolution 52/156, in which
it took note of the report of the International Law Commission and drew the atten-
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tion of Governments to the importance for the Commission of having their views
on all specific issues identified in the report.

The General Assembly also recommended that, taking into account the com-
ments of Governments, the Commission should continue its work on the topics in
its current programme, and endorsed the decision of the Commission to include in
its agenda the topics “Diplomatic protection” and “Unilateral acts of States”. The
Assembly moreover expressed its appreciation to the Secretary-General for the
organization of a colloquium on the progressive development and codification of
international law, held on 28 and 29 October 1997 in commemoration of the fifti-
eth anniversary of the establishment of the Commission. !¢

7. UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW'®!

(a) Thirtieth session of the Commission'®

The United Nations Commission on International Trade Law held its thirti-
eth session in Vienna from 12 to 30 May 1997, and adopted its report on 30 May.

During the session, the Commission finalized the substantive consideration
of the draft UNCITRAL Model Provisions on Cross-Border Insolvency, sub-
mitted to it by the Working Group on Insolvency Law. Minor drafting changes
were made and the name was changed to Model Law instead of Mode! Provi-
sions.!63 In order to-assist States in enacting and applying the Model Law, a Guide
to Enactment of the UNCITRAL Model Law was prepared by the United Nations
Secretariat. %

Considering that the implementation of privately financed infrastructure
projects required a favourable legal framework and in order to foster the confi-
dence of potential investors, both national and foreign, while protecting public in-
terests, the Commission had decided in 1996 to prepare a legislative guide on
build-operate-transfer (BOT) and related types of projects. At the current session,
the Commission had before it a table of contents setting out topics proposed to be
covered by the legislative guide.'®® The table of contents had been prepared by the
United Nations Secretariat for the purpose of enabling the Commission to make
an informed decision on the proposed structure of the draft legislative guide and
its content.

In the area of electronic commerce, the Commission entrusted the Working
Group on Electronic Commerce with the preparation of uniform rules on the legal
issues of digital signatures and cettification authorities. With respect to the exact
scope and form of such uniform rules, it was generally agreed that no decision
could be made at such an early stage of the process. It was felt that, while the
Working Group might appropriately focus its attention on the issues of digital sig-
natures in view of the apparently predominant role played by public-key cryptog-
raphy in the emerging electronic-commerce practice, the uniform rules to be pre-
pared should be consistent with the media-neutral approach taken in the
UNCITRAL Model Law on Electronic Commerce. Thus, the uniform rules
should not discourage the use of other authentication techniques. Moreover, in
dealing with public-key cryptography, the uniform rules might need to accommo-
date various levels of security and to recognize the various legal effects and levels
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of liability corresponding to the various types of services being provided in the
context of digital signatures. With respect to certification authorities, while the
value of market-driven standards was recognized by the Commission, it was
widely felt that the Working Group might appropriately envisage the establish-
ment of a minimum set of standards to be met by certification authorities, particu-
larly where cross-border certification was sought.

As an additional item to be considered in the context of future work in this
area, it was suggested that the Working Group might need to discuss the issues of
jurisdiction, applicable law and dispute settlement on the Internet.

On the topic of the draft Convention on Assignment in Receivables Fi-
nancing, the Commission had before it the reports on the twenty-fifth and
twenty-sixth sessions of the Working Group on International Contract Practices. !5
It was noted that the Working Group had reached agreement in principle on a
number of issues, including the validity of bulk assignments of present and future
receivables, the time of transfer of receivables, non-assignment clauses, represen-
tations of the assignor and protection of the debtor. The main outstanding issues
included effects of the assignment on third parties, i.e., creditors of the assignor
and the administrator in the insolvency of the assignor, as well as scope and
conflict-of-laws issues.

Concerning the subject of Case Law on UNCITRAL Texts (CLOUT), the
Commission noted that since its twenty-ninth session, in 1996, three additional
sets of abstracts with court decisions and arbitral awards, relating to the United
Nations Convention on Contracts for the International Sale of Goods of 1980,'¢7
the United Nations Convention on the Carriage of Goods by Sea of 1978 (Ham-
burg Rules)'6® and the UNCITRAL Model Law on International Commercial Ar-
bitration of 1985 had been published. !5

The Commission also noted that a search engine had been placed on the web
site of UNCITRAL (www.un.or.at/uncitral) to enable CLOUT users to perform a
search into CLOUT cases and other documents.

(b) Consideration by the General Assembly

At its fifty-second session, the General Assembly, on 15 December 1997, on
the recommendation of the Sixth Committee, adopted resolution 52/157, in which
it took note of the report of the work of the United Nations Commission on Inter-
national Trade Law!”® and commended the Commission for the progress it had
made in its work, including the legislative implementation of the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards.'”! On the same
date, also on the recommendation of the Sixth Committee, the Assembly adopted
resolution 52/158, in which it requested the Secretary-General to transmit the text
of the Model Law on Cross-Border Insolvency of the United Nations Commis-
sion on International Trade Law, together with the Guide to Enactment of the
Model Law, to Governments and interested bodies, and recommended that all
States review their legislation on cross-border aspects of insolvency to determine
whether the legislation met the objectives of a modern and efficient insolvency
system and, in that review, give favourable consideration to the Model Law. The
text of the Model Law reads as follows:

146



Model Law on Cross-Border Insolvency of the United Nations
Commission on International Trade Law

PREAMBLE
The purpose of the present Law is to provide effective mechanisms for dealing with
cases of cross-border insolvency so as to promote the objectives of:

(a) Cooperation between the courts and other competent authorities of this State and
foreign States involved in cases of cross-border insolvency;

(b) Greater legal certainty for trade and investment;

(c) Fair and efficient administration of cross-border insolvencies that protects the
interests of all creditors and other interested persons, including the debtor;

(d) Protection and maximization of the value of the debtor’s assets;

(e) Facilitation of the rescue of financially troubled businesses, thereby protecting
investment and preserving employment.

CHAPTER 1. GENERAL PROVISIONS

Article 1
Scope of application
1. The present Law applies where:

(a) Assistance is sought in this State by a foreign court or a foreign representative in
connection with a foreign proceeding; or

(b) Assistance is sought in a foreign State in connection with a proceeding under
[identify laws of the enacting State relating to insolvency); or

(c) A foreign proceeding and a proceeding under [identify laws of the enacting State
relating to insolvency] in respect of the same debtor are taking place concurrently; or

(d) Creditors or other interested persons in a foreign State have an interest in request-
ing the commencement of, or participation in, a proceeding under [identify laws of the
enacting State relating to insolvency).

2. The present Law does not apply to a proceeding concerning [designate any types

of entities, such as banks or insurance companies, that are subject to a special insolvency
regime in this State and that this State wishes to exclude from the present Law].

Article 2
Definitions

For the purposes of the present Law:

(@) “Foreign proceeding” means a collective judicial or administrative proceeding in
a foreign State, including an interim proceeding, pursuant to a law relating to insolvency in
which proceeding the assets and affairs of the debtor are subject to control or supervision by
a foreign court, for the purpose of reorganization or liquidation;

(b) “Foreign main proceeding” means a foreign proceeding taking place in the State
where the debtor has the centre of its main interests;

(c) *“Foreign non-main proceeding™ means a foreign proceeding, other than a foreign
main proceeding, taking place in a State where the debtor has an establishment within the
meaning of subparagraph (f) of the present article;

(d) “Foreign representative” means a person or body, including one appointed on an
interim basis, authorized in a foreign proceeding to administer the reorganization or the lig-
uidation of the debtor’s assets or affairs or to act as a representative of the foreign proceeding;
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(e) “Foreign court” means a judicial or other authority competent to control or super-
vise a foreign proceeding;

() “Establishment” means any place of operations where the debtor carries out a
non-transitory economic activity with human means and goods or services.

Article 3
International obligations of this State
To the extent that the present Law conflicts with an obligation of this State arising out

of any treaty or other form of agreement to which it is a party with one or more other States,
the requirements of the treaty or agreement prevail.

Article 4
[Competent court or authority]®
The functions referred to in the present Law relating to recognition of foreign proceed-

ings and cooperation with foreign courts shall be performed by [specify the court, courts,
authority or authorities competent to perform those functions in the enacting State].

Article 5
Authorization of [insert the title of the person or body administering a reorganization
or liquidation under the law of the enacting State] fo act in a foreign State

A [insert the title of the person or body administering a reorganization or liquidation
under the law of the enacting State) is authorized to act in a foreign State on behalf of a pro-
ceeding under [identify laws of the enacting State relating to insolvency), as permitted by
the applicable foreign law.

Article 6
Public policy exception

Nothing in the present Law prevents the court from refusing to take an action governed by
the present Law if the action would be manifestly contrary to the public policy of this State.

Article 7

Additional assistance under other laws

Nothing in the present Law limits the power of a court or a [insert the title of the person
or body administering a reorganization or liquidation under the law of the enacting State]
to provide additional assistance to a foreign representative under other laws of this State.

Article 8

Interpretation

In the interpretation of the present Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of good faith.

2A State where certain functions relating to insolvency proceedings have been con-
ferred upon government-appointed officials or bodies might wish to include in article 4 or
elsewhere in chapter I the following provision:

“Nothing in the present Law affects the provisions in force in this State governing the

authority of [insert the title of the government-appointed person or body.”
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CHAPTER II. ACCESS OF FOREIGN REPRESENTATIVES
AND CREDITORS TO COURTS IN THIS STATE

Article 9
Right of direct access

A foreign representative is entitled to apply directly to a court in this State.

Article 10
Limited jurisdiction

The sole fact that an application pursuant to the present Law is made to a court in this
State by a foreign representative does not subject the foreign representative of the foreign
assets and affairs of the debtor to the jurisdiction of the courts of this State for any purpose
other than the application.

Article 11

Application by a foreign representative to commence a proceeding under
[identify laws of the enacting State relating to insolvency]

A foreign representative is entitled to apply to commence a proceeding under [identify
laws of the enacting State relating to insolvency] if the conditions for commencing such a
proceeding are otherwise met.

Article 12

Participation of a foreign representative in a proceeding under
[identify laws of the enacting State relating to insolvency]

Upon recognition of a foreign proceeding, the foreign representative is entitled to par-
ticipate in a proceeding regarding the debtor under [identify laws of the enacting State relat-
ing to insolvency).

Article 13

Access of foreign creditors to a proceeding under
[identify laws of the enacting State relating to insolvency]

1. Subject to paragraph 2 of the present article, foreign creditors have the same rights
regarding the commencement of, and participation in, a proceeding under [identify laws of
the enacting State relating to insolvency) as creditors in this State.

2. Paragraph 1 of the present article does not affect the ranking of claims in a pro-
ceeding under [identify laws of the enacting State relating to insolvency], except that the
claims of foreign creditors shall not be ranked lower than [identify the class of general
non-preference claims, while providing that a foreign claim is to be ranked lower than the
general non-preference claims if an equivalent local claim (e.g., claim for a penalty or
deferred-payment claim) has a rank lower than the general non-preference claims].?

®The enacting State may wish to consider the following alternative wording to replace
paragraph 2 of article 13:

“2. Paragraph 1 of the present article does not affect the ranking of claims in a
proceeding under [identify laws of the enacting State relating to insolvency] or the ex-
clusion of foreign tax and social security claims from such a proceeding. Nevertheless,
the claims of foreign creditors other than those concerning tax and social security obli-
gations shall not be ranked lower than (identify the class of general non-preference
claims, while providing that a foreign claim is to be ranked lower than the general
non-preference claims if an equivalent local claim (e.g., claim for a penalty or
deferred-payment claim) has a rank lower than the general non-preference claims).”
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Article 14
Notification to foreign creditors of a proceeding under
[identify laws of the enacting State relating to insolvency]

1. Whenever under [identify law of the enacting State relating to insolvency] notifi-
cation is to be given to creditors in this State, such notification shall also be given to the
known creditors that do not have addresses in this State. The court may order that appropri-
ate steps be taken with a view to notifying any creditor whose address is not yet known.

2. Such notification shall be made to the foreign creditors individually, unless the
court considers that, under the circumstances, some other form of notification would be
more appropriate. No rogatory letters or other similar formality is required.

3. When a notification of commencement of a proceeding is to be given to foreign
creditors, the notification shall:

(@) Indicate a reasonable time period for filing claims and specify the place for their
filing;
(b) Indicate whether secured creditors need to file their secured claims;

(¢) Contain any other information required to be included in such a notification to
creditors pursuant to the law of this State and the orders of the court.

CHAPTER IIl.  RECOGNITION OF A FOREIGN
PROCEEDING AND RELIEF

Article 15
Application for recognition of a foreign proceeding
1. A foreign representative may apply to the court for recognition of the foreign pro-
ceeding in which the foreign representative has been appointed.
2. An application for recognition shail be accompanied by:

(a) A certified copy of the decision commencing the foreign proceeding and appoint-
ing the foreign representative; or

(b) A certificate from the foreign court affirming the existence of the foreign pro-
ceeding and of the appointment of the foreign representative; or

(c) Inthe absence of evidence referred to in subparagraphs (a) and (), any other evi-
dence acceptable to the court of the existence of the foreign proceeding and of the appoint-
ment of the foreign representative.

3. Anapplication for recognition shall also be accompanied by a statement identify-
ing all foreign proceedings in respect of the debtor that are known to the foreign representa-
tive.

4. The court may require a translation of documents supplied in support of the appli-
cation for recognition into an official language of this State.

Article 16
Presumptions concerning recognition
1. If the decision or certificate referred to in paragraph 2 of article 15 indicates that
the foreign proceeding is a proceeding within the meaning of subparagraph (a) of article 2

and that the foreign representative is a person or body within the meaning of subpara-
graph (d) of article 2, the court is entitled to so presume.

2. The court is entitled to presume that documents submitted in support of the appli-
cation for recognition are authentic, whether or not they have been legalized.
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3. In the absence of proof to the contrary, the debtor’s registered office, or habitual
residence in the case of an individual, is presumed to be the centre of the debtor’s main inter-
ests.

Article 17

Decision to recognize a foreign proceeding

1. Subject to article 6, a foreign proceeding shall be recognized if:

(a) The foreign proceeding is a proceeding within the meaning of subparagraph («)
of article 2;

(b) The foreign representative applying for recognition is a person or body within the
meaning of subparagraph (d) of article 2;

(c) The application meets the requirements of paragraph 2 of article 15;
(d) The application has been submitted to the court referred to in article 4.
2. The foreign proceeding shall be recognized:

(a) Asa foreign main proceeding if it is taking place in the State where the debtor has
the centre of its main interests; or

(b) As a foreign non-main proceeding if the debtor has an establishment within the
meaning of subparagraph (f) of article 2 in the foreign State.

3. Anapplication for recognition of a foreign proceeding shall be decided upon at the
earliest possible time.

4. The provisions of articles 15, 16, 17 and 18 do not prevent modification or termi-
nation of recognition if it is shown that the grounds for granting it were fully or partially
lacking or have ceased to exist.

Article 18
Subsequent information
From the time of filing the application for recognition of the foreign proceeding, the
foreign representative shall inform the court promptly of:

(a) Any substantial change in the status of the recognized foreign proceeding or the
status of the foreign representative’s appointment;

(b) Any other foreign proceeding regarding the same debtor that becomes known to
the foreign representative.

Article 19

Relief that may be granted upon application for
recognition of a foreign proceeding

1. From the time of filing an application for recognition until the application is
decided upon, the court may, at the request of the foreign representative, where relief is
urgently needed to protect the assets of the debtor or the interests of the creditors, grant re-
lief of a provisional nature, including:

(a) Staying execution against the debtor’s assets;

(b) Entrusting the administration or realization of all or part of the debtor’s assets lo-
cated in this State to the foreign representative or another person designated by the court, in
order to protect and preserve the value of assets that, by their nature or because of other cir-
cumstances, are perishable, susceptible to devaluation or otherwise in jeopardy;

(¢) Any relief mentioned in paragraph 1 (c), (d) and (g) of article 21 below.
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2. [Insert provisions (or refer to provisions in force in the enacting State) relating to
notice.]

3. Unless extended under paragraph 1 (f) of article 21, the relief granted under the
present article terminates when the application for recognition is decided upon.

4. The court may refuse to grant relief under the present article if such relief would
interfere with the administration of a foreign main proceeding.

Article 20
Effects of recognition of a foreign main proceeding

1. Upon recognition of a foreign proceeding that is a foreign main proceeding:

(a) Commencement or continuation of individual actions or individual proceedings
concerning the debtor’s assets, rights, obligations or liabilities is stayed;

(b) Execution against the debtor’s assets is stayed;

(c) Theright to transfer, encumber or otherwise dispose of any assets of the debtor is
suspended.

2. The scope, and the modification or termination, of the stay and suspension re-
ferred to in paragraph 1 of the present article are subject to [refer to any provisions of law of
the enacting State relating to insolvency that apply to exceptions, limitations, modifications
or termination in respect of the stay and suspension referred to in paragraph I of the pres-
ent article].

3. Paragraph 1 (a) of the present article does not affect the right to commence indi-
vidual actions or proceedings to the extent necessary to preserve a claim against the debtor.

4. Paragraph 1 of the present article does not affect the right to request the com-
mencement of a proceeding under [identify laws of the enacting State relating to insolvency}
or the right to file claims in such a proceeding.

Article 21
Relief that may be granted upon recognition of a foreign proceeding
1. Upon recognition of a foreign proceeding, whether main or non-main, where nec-

essary to protect the assets of the debtor or the interests of the creditors, the court may, at the
request of the foreign representative, grant any appropriate relief, including:

(2) Staying the commencement or continuation of individual actions or individual
proceedings concerning the debtor’s assets, rights, obligations or liabilities, to the extent
they have not been stayed under paragraph 1 (a) of article 20;

(b) Staying execution against the debtor’s assets to the extent it has not been stayed
under paragraph 1 (b) of article 20;

(¢) Suspending the right to transfer, encumber or otherwise dispose of any assets of
the debtor to the extent this right has not been suspended under paragraph | (¢) of article 20;

(d) Providing for the examination of witnesses, the taking of evidence or the delivery
of information concerning the debtor’s assets, affairs, rights, obligations or liabilities;

(e) Entrusting the administration or realization of all or part of the debtor’s assets lo-
cated in this State to the foreign representative or another person designated by the court;

(/) Extending relief granted under paragraph 1 of article 19;

(g) Granting any additional relief that may be available to [insert the title of a person
or body administering a reorganization or liquidation under the law of the enacting State]
under the laws of this State.

2. Upon recognition of a foreign proceeding, whether main or non-main, the court
may, at the request of the foreign representative, entrust the distribution of all or part of the
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debtor’s assets located in this State to the foreign representative or another person desig-
nated by the court, provided that the court is satisfied that the interests of creditors in this
State are adequately protected.

3. In granting relief under the present article to a representative of a foreign
non-main proceeding, the court must be satisfied that the relief relates to assets that, under
the law of this State, should be administered in the foreign non-main proceeding or concerns
information required in that proceeding.

Article 22
Protection of creditors and other interested persons
1. In granting or denying relief under article 19 or 21, or in modifying or terminating

relief under paragraph 3 of the present article, the court must be satisfied that the interests of
the creditors and other interested persons, including the debtor, are adequately protected.

2. The court may subject relief granted under article 19 or 21 to conditions it consid-
ers appropriate.

3. The court may, at the request of the foreign representative or a person affected by
relief granted under article 19 or 21, or at its own motion, modify or terminate such relief.

Article 23
Actions to avoid acts detrimental to creditors

1. Upon recognition of a foreign proceeding, the foreign representative has standing
to initiate [refer to the types of actions to avoid or otherwise render ineffective acts detri-
mental to creditors that are available in this State to a person or body administering a re-
organization or liquidation).

2. When the foreign proceeding is a foreign non-main proceeding, the court must be
satisfied that the action relates to assets that, under the law of this State, should be adminis-
tered in the foreign non-main proceeding.

Article 24
Intervention by a foreign representative in proceedings in this State
Upon recognition of a foreign proceeding, the foreign representative may, provided

the requirements of the law of this State are met, intervene in any proceedings in which the
debtor is a party.

CHAPTER IV. COOPERATION WITH FOREIGN COURTS
AND FOREIGN REPRESENTATIVES

Article 25

Cooperation and direct communication between a court of this State
and foreign courts or foreign representatives
1. Inmatters referred to in article 1, the court shall cooperate to the maximum extent
possible with foreign courts or foreign representatives, either directly or through a [insert

the title of a person or body administering a reorganization or liquidation under the law of
the enacting State).

2. The court is entitled to communicate directly with, or to request information or
assistance directly from, foreign courts or foreign representatives.
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Article 26

Cooperation and direct communication between the [insert the title of a person or body
administering a reorganization or liquidation under the law of the enacting State] and
Joreign courts or foreign representatives

1. Inmatters referred to in article 1, a [insert the title of a person or body administer-
ing a reorganization or liquidation under the law of the enacting State] shall, in the exercise
of its functions and subject to the supervision of the court, cooperate to the maximum extent
possible with foreign courts or foreign representatives.

2. The [insert the title of a person or body administering a reorganization or liquida-
tion under the law of the enacting State] is entitled, in the exercise of its functions and sub-
ject to the supervision of the court, to communicate directly with foreign courts or foreign
representatives.

Article 27
Forms of cooperation

Cooperation referred to in articles 25 and 26 may be implemented by any appropriate
means, including:

(@) Appointment of a person or body to act at the direction of the court;

(b) Communication of information by any means considered appropriate by the court;

(¢) Coordination of the administration and supervision of the debtor’s assets and
affairs;

(d) Approval or implementation by courts of agreements concerning the coordina-
tion of proceedings;

(e) Coordination of concurrent proceedings regarding the same debtor;

() [The enacting State may wish to list additional forms or examples of coopera-
tion).

CHAPTER V. CONCURRENT PROCEEDINGS

Article 28

Commencement of a proceeding under [identify laws of the enacting State relating
to insolvency] afier recognition of a foreign main proceeding

After recognition of a foreign main proceeding, a proceeding under [identify laws of
the enacting State relating to insolvency) may be commenced only if the debtor has assets in
this State; the effects of that proceeding shall be restricted to the assets of the debtor that are
located in this State and, to the extent necessary to implement cooperation and coordination
under articles 25, 26 and 27, to other assets of the debtor that, under the law of this State,
should be administered in that proceeding.

Article 29

Coordination of a proceeding under [identify laws of the enacting State
relating to insolvency] and a foreign proceeding

Where a foreign proceeding and a proceeding under [identify laws of the enacting State
relating to insolvency] are taking place concurrently regarding the same debtor, the court shall
seek cooperation and coordination under articles 25, 26 and 27, and the following shall apply:

(@) When the proceeding in this State is taking place at the time the application for
recognition of the foreign proceeding is filed,
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(i) Any relief granted under article 19 or 21 must be consistent with the proceeding
in this State;

(ii) Ifthe foreign proceeding is recognized in this State as a foreign main proceeding,
article 20 does not apply;

(b) When the proceeding in this State commences after recognition, or after the filing
of the application for recognition, of the foreign proceeding,

(i) Any reliefin effect under article 19 or 21 shall be reviewed by the court and shall
be modified or terminated if inconsistent with the proceeding in this State;

(if)  If the foreign proceeding is a foreign main proceeding, the stay and suspension
referred to in paragraph 1 of article 20 shall be modified or terminated pursuant to
paragraph 2 of article 20 if inconsistent with the proceeding in this State;

(¢) In granting, extending or modifying relief granted to a representative of a foreign
non-main proceeding, the court must be satisfied that the relief relates to assets that, under
the law of this State, should be administered in the foreign non-main proceeding or concerns
information required in that proceeding.

Article 30

Coordination of more than one foreign proceeding

In matters referred to in article 1, in respect of more than one foreign proceeding re-
garding the same debtor, the court shall seek cooperation and coordination under articles 25,
26 and 27, and the following shall apply:

(a) Any relief granted under article 19 or 21 to a representative of a foreign non-main
proceeding after recognition of a foreign main proceeding must be consistent with the for-
eign main proceeding;

(b) Ifa foreign main proceeding is recognized after recognition, or after the filing of
an application for recognition, of a foreign non-main proceeding, any relief in effect under
article 19 or 21 shall be reviewed by the court and shall be modified or terminated if incon-
sistent with the foreign main proceeding;

(¢) If, after recognition of a foreign non-main proceeding, another foreign non-main
proceeding is recognized, the court shall grant, modify or terminate relief for the purpose of
facilitating coordination of the proceedings.

Article 31

Presumption of insolvency based on recognition
of a foreign main proceeding
In the absence of evidence to the contrary, recognition of a foreign main proceeding is,
for the purpose of commencing a proceeding under [identify laws of the enacting State
relating to insolvency], proof that the debtor is insolvent.

Article 32

Rule of payment in concurrent proceedings

Without prejudice to secured claims or rights in rem, a creditor who has received part
payment in respect of its claim in a proceeding pursuant to a law relating to insolvency in a
foreign State may not receive a payment for the same claim in a proceeding under [identify
laws of the enacting State relating to insolvency] regarding the same debtor, so long as the
payment to the other creditors of the same class is proportionately less than the payment the
creditor has already received.
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8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMITTEE
OF THE GENERAL ASSEMBLY AND BY AD HOC LEGAL
BODIES

In addition to the report of the International Law Commission and the reso-
lutions regarding international trade law matters, dealt with separately in the
above sections, the Sixth Committee also considered additional items and sub-
mitted its recommendations thereon to the General Assembly at its fifty-second
session. The Assembly subsequently, on 15 December 1997, adopted the follow-
ing resolutions.

(a) Convention on jurisdictional immunities
of States and their property

The General Assembly, by its resolution 52/151, having considered the report
of the Secretary-General,'”? decided to consider again at its fifty-third session the
item entitled “Convention on jurisdictional immunities of States and their prop-
erty” with a view to the establishment of a working group at its fifty-fourth ses-
sion, taking into account the comments submitted by States in accordance with
paragraph 2 of Assembly resolution 49/61 of 9 December 1994; and urged States,
if they had not yet done so, to submit their comments to the Secretary-General in
accordance with resolution 49/61.

(b) United Nations Programme of Assistance in the Teaching, Study,
Dissemination and Wider Appreciation of International Law

The General Assembly, by its resolution 52/152, taking note of the report of
the Secretary-General on the implementation of the United Nations Programme
of Assistance in the Teaching, Study, Dissemination and Wider Appreciation of
International Law'’? and the guidelines and recommendations on future imple-
mentation of the Programme adopted by the Advisory Committee on the
Programme and contained in section I1I of the report, approved the guidelines and
recommendations contained in section III of the report of the Secretary-General
and also approved the establishment of the United Nations Audiovisual Library in
International Law as proposed by the Secretary-General in paragraph 89 and the
annex to his report. It also authorized the Secretary-General to carry out in 1998
and 1999 the activities specified in his report. By the same resolution, the Assem-
bly further reiterated its request to Member States and to interested organizations
and individuals to make voluntary contributions, inter alia, for the International
Law Seminar, the fellowship programme in international law, the Hamilton
Shirley Amerasinghe Memorial Fellowship on the Law of the Sea and the United
Nations Audiovisual Library in International Law, and expressed its appreciation
to those Member States, institutions and individuals which had made voluntary
contributions for that purpose; and urged in particular all Governments to make
voluntary contributions for the organization of regional refresher courses in inter-
national law by the United Nations Institute for Training and Research.
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(c) United Nations Decade of International Law

The General Assembly, by its resolution 52/153, expressing its appreciation
for the note submitted to the Secretary-General,'” and having considered the
note, as well as the oral report of the Chairman of the Working Group to the Sixth
Committee,'” expressed its appreciation for the work done on the United Nations
Decade of International Law at the fifty-second session of the General Assembly,
and requested the Working Group of the Sixth Committee to continue its work at
the fifty-third session in accordance with its mandate and methods of work; and
also expressed its appreciation to States and international organizations and insti-
tutions that had undertaken activities, including sponsoring conferences on vari-
ous subjects of international law, in implementation of the programme for the ac-
tivities for the final term (1997-1999) of the Decade.

(d) Action dedicated to the 1999 centennial of the first International
Peace Conference and to the closing of the United Nations Decade
of International Law

The General Assembly, by its resolution 52/154, welcomed the programme
of action dedicated to the centennial of the first International Peace Conference,
presented by the Government of the Netherlands and the Russian Federation,!’¢
which aimed at contributing to the further development of the themes of the first
and the second International Peace Conference and could be regarded as a third
international peace conference; and requested the Secretary-General to ensure
consistency of the activities of the Organization relating to the closing of the
United Nations Decade of International Law with the programme of action and to
direct his efforts accordingly.

(e) Draft guiding principles for international negotiations

The General Assembly, by its resolution 52/155, reaffirming the provisions
of the Declaration of International Law concerning Friendly Relations and Coop-
eration among States in accordance with the Charter of the United Nations,!”” and
bearing in mind that in their negotiations States should be guided by the relevant
principles of international law, took note of the draft guiding principles for inter-
national negotiations contained in document A/152/141 and the comments and
proposals made during the consideration of the question, including the need for
its further consideration; and decided to continue the consideration of the ques-
tion in the Working Group on the United Nations Decade of International Law
during the fifty-third session of the General Assembly.

() Report of the Committee on Relations with the Host Country

The General Assembly, by its resolution 52/159, endorsed the recommenda-
tions and conclusions of the Committee on Relations with the Host Country con-
tained in paragraph 118 of its report,'”® and considered that the maintenance of
appropriate conditions for the normal work of the delegations and the missions
accredited to the United Nations was in the interests of the United Nations and all
Member States, and requested the host country to continue to take all measures
necessary to prevent any interference with the functioning of missions, and to
promote the compliance of local authorities with international norms concerning
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diplomatic privileges and immunities. The Assembly also expressed its apprecia-
tion for the efforts made by the host country, and hoped that the concerns raised at
the meetings of the Committee would continue to be resolved in a spirit of co-
operation and in accordance with international law.

(g) Establishment of an international criminal court

The General Assembly, by its resolution 52/160, accepted the generous offer
of the Government of Italy to act as host to the United Nations Diplomatic Con-
ference of Plenipotentiaries on the Establishment of an International Criminal
Court; and decided that the Conference, open to all States Members of the United
Nations or members of specialized agencies or of the International Atomic En-
ergy Agency, should be held at Rome from 15 June to 17 July 1998, with a view to
finalizing and adopting a convention on the establishment of an international
criminal court, and requested the Secretary-General to invite those States to the
Conference.

(h) Report of the Special Committee on the Charter of the United Nations
and on the Strengthening of the Role of the Organization

The General Assembly, by its resolution 52/161, took note of the report of
the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization;'” and requested the Special Com-
mittee, at its session in 1998, in accordance with paragraph 5 of General Assem-
bly resolution 50/52 of 11 December 1995:

(a) To continue its consideration of all proposals concerning the question
of the maintenance of international peace and security in all its aspects in order to
strengthen the role of the United Nations and, in that context, to consider other
proposals relating to the maintenance of international peace and security already
submitted or which might be submitted to the Special Committee at its session in
1998, including the revised proposal on the strengthening of the role of the United
Nations in the maintenance of international peace and security,'® the revised
working paper on the strengthening of the role of the Organization and enhancing
its effectiveness,'8! the revised working paper entitled “Some ideas on the basic
conditions and criteria for imposing and implementing sanctions and other
enforcement measures”!%? and the working paper on the draft declaration on the
basic principles and criteria for the work of the United Nations peacekeeping mis-
sions and mechanisms for the prevention and settlement of crises and conflicts;'8?

(b) To continue to consider on a priority basis the question of the imple-
mentation of the provisions of the Charter related to assistance to third States af-
fected by the application of sanctions under Chapter VII of the Charter, taking
into consideration the reports of the Secretary-General,'®* the proposals submitted
on the subject, the debate on the question in the Sixth Committee during the
fifty-second session of the General Assembly and the text on the question of sanc-
tions imposed by the United Nations contained in annex II to General Assembly
resolution 51/242 of 15 September 1997, and also the implementation of the pro-
visions of General Assembly resolutions 50/51 of 11 December 1995, 51/208 of
17 December 1996 and 52/152 of 15 December 1997,

(¢) To continue its work on the question of the peaceful settlement of dis-
putes between States and, in that context, to continue its consideration of proposals
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relating to the peaceful settlement of disputes between States, including the pro-
posal on the establishment of a dispute settlement service offering or responding
with its services early in disputes and those proposals relating to the enhancement
of the role of the International Court of Justice; and

(d) To continue to consider proposals concerning the Trusteeship Council
in the light of the report of the Secretary-General submitted in accordance with
Assembly resolution 50/55 of 11 December 1995,!%5 the report of the Secretary-
General entitled “Renewing the United Nations: a programme for reform”'%6 and
the views expressed by States on this subject during the fifty-second session of
the General Assembly.

By the same resolution, the General Assembly requested the Secretary-General,
taking into account the views expressed and the practical suggestions made dur-
ing the debate held within the framework of the Sixth Committee, to make every
effort to implement in a timely manner the steps proposed in paragraph 59 of his
report'®’ regarding the preparation and publication of the Supplements to the Rep-
ertory of Practice of United Nations Organs and the Repertoire of the Practice of
the Security Council with a view to updating them, and to submit a progress report
on the matter to the General Assembly at its fifty-third session.

(i) Implementation of the provisions of the Charter of the United Nations
related to assistance to third States affected by the application of
sanctions

By its resolution 52/162, the General Assembly, taking note of the most re-
cent report of the Secretary-General,'®® submitted in accordance with Assembly
resolution 51/208 of 17 December 1996, welcomed once again the further meas-
ures taken by the Security Council since the adoption of General Assembly reso-
lution 50/51 of 11 December 1995 aimed at increasing the effectiveness and
transparency of the sanctions committees, invited the Council to implement those
measures, and strongly recommended that the Council should continue its efforts
further to enhance the functioning of those committees, to streamline their working
procedures and to facilitate access to them by representatives of States that found
themselves confronted with special economic problems arising from the carrying
out of sanctions. The Assembly also endorsed the proposal of the Secretary-
General that an ad hoc expert group meeting should be convened in the first half
of 1998 with a view to developing a possible methodology for assessing the con-
sequences actually incurred by third States as a result of preventive or enforce-
ment measures, with due regard being given by the expert group to the particular
problems and needs of developing countries confronted by the special economic
problems arising from the carrying out of enforcement measures. The Assembly
moreover endorsed the recommendation of the Secretary-General that the expert
group should explore innovative and practical measures of assistance that could
be provided by the relevant organizations both within and outside the United
Nations system to the affected third States; and requested the Secretary-General
to submit a report on the results of the expert group meeting to the General As-
sembly at its fifty-third session.
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(/) Amendment to rule 103 of the rules of procedure
of the General Assembly

By its resolution 52/163, the General Assembly, recalling its resolution
2837 (XXVI) of 17 December 1971, in particular paragraph 42 of annex II thereto,
entitled “Conclusions of the Special Committee on the Rationalization of the Pro-
cedures and Organization of the General Assembly”; taking into account the in-
creasing workload of the Main Committees of the General Assembly; and consid-
ering that all regional groups should be represented in the Bureau of each of the
Main Committees, decided to amend the first sentence of rule 103 of the rules of
procedure of the General Assembly to read: “Each Main Committee shall elect a
Chairman, three Vice-Chairmen and a Rapporteur”; and also decided that the
amendment should take effect as from the fifty-third session of the General As-
sembly.

(k) International Convention for the Suppression
of Terrorist Bombings

By its resolution 52/164, the General Assembly, recalling its resolution
45/60 of 9 December 1994, by which it had adopted the Declaration on Measures
to Eliminate International Terrorism, and its resolution 51/210 of 17 December
1996, and having considered the text of the draft convention for the suppression
of terrorist bombings prepared by the Ad Hoc Committee established by General
Assembly resolution 51/210 of 17 December 1996'%° and the Working Group of
the Sixth Committee,'® adopted the International Convention for the Suppres-
sion of Terrorist Bombings and decided to open it for signature at United Nations
Headquarters in New York from 12 January 1998 until 31 December 1999; and
urged all States to sign and ratify, accept or approve or accede to the Convention.
The text of the Convention reads as follows:

International Convention for the Suppression
of Terrorist Bombings

The States Parties to this Convention,

Having in mind the purposes and principles of the Charter of the United Nations con-
cerning the maintenance of international peace and security and the promotion of
good-neighbourliness and friendly relations and cooperation among States,

Deeply concerned about the worldwide escalation of acts of terrorism in all its forms
and manifestations,

Recalling the Declaration on the Occasion of the Fiftieth Anniversary of the United
Nations of 24 October 1995,'"!

Recalling also the Declaration on Measures to Eliminate International Terrorism, an-
nexed to General Assembly resolution 49/60 of 9 December 1994, in which, inter alia, “the
States Members of the United Nations solemnly reaffirm their unequivocal condemnation
of all acts, methods and practices of terrorism as criminal and unjustifiable, wherever and by
whomever committed, including those which jeopardize the friendly relations among States
and peoples and threaten the territorial integrity and security of States”,

Noting that the Declaration also encouraged States “to review urgently the scope of the
existing international legal provisions on the prevention, repression and elimination of ter-
rorism in all its forms and manifestations, with the aim of ensuring that there is a compre-
hensive legal framework covering all aspects of the matter”,
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Recalling General Assembly resolution 51/210 of 17 December 1996 and the Declara-
tion to Supplement the 1994 Declaration on Measures to Eliminate International Terrorism
annexed thereto,

Noting that terrorist attacks by means of explosives or other lethal devices have become
increasingly widespread,

Noting also that existing multilateral legal provisions do not adequately address these
attacks,

Being convinced of the urgent need to enhance international cooperation between
States in devising and adopting effective and practical measures for the prevention of such
acts of terrorism and for the prosecution and punishment of their perpetrators,

Considering that the occurrence of such acts is a matter of grave concern to the interna-
tional community as a whole,

Noting that the activities of military forces of States are governed by rules of interna-
tional law outside the framework of this Convention and that the exclusion of certain ac-
tions from the coverage of this Convention does not condone or make lawful otherwise
unlawful acts, or preclude prosecution under other laws,

Have agreed as follows:

Article 1

For the purposes of this Convention:

1. “State or government facility” includes any permanent or temporary facility or
conveyance that is used or occupied by representatives of a State, members of Government,
the legislature or the judiciary or by officials or employees of a State or any other public au-
thority or entity or by employees or officials of an intergovernmental organization in con-
nection with their official duties.

2. “Infrastructure facility” means any publicly or privately owned facility providing
or distributing services for the benefit of the public, such as water, sewage, energy, fuel or
communications.

3. “Explosive or other lethal device” means:

(a) Anexplosive or incendiary weapon or device that is designed, or has the capabil-
ity, to cause death, serious bodily injury or substantial material damage; or

(b) A weapon or device that is designed, or has the capability, to cause death, serious
bodily injury or substantial material damage through the release, dissemination or impact of
toxic chemicals, biological agents or toxins or similar substances or radiation or radioactive
material.

4. “Military forces of a State” means the armed forces of a State which are organized,
trained and equipped under its internal law for the primary purpose of national defence or
security and persons acting in support of those armed forces who are under their formal
command, control and responsibility.

5. “Place of public use” means those parts of any building, land, street, waterway or
other location that are accessible or open to members of the public, whether continuously,
periodically or occasionally, and encompasses any commercial, business, cultural, histori-
cal, educational, religious, governmental, entertainment, recreational or similar place that is
so accessible or open to the public.

6. “Public transportation system” means all facilities, conveyances and instrumen-
talities, whether publicly or privately owned, that are used in or for publicly available serv-
ices for the transportation of persons or cargo.
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Article 2

1. Any person commits an offence within the meaning of this Convention if that per-
son unlawfully and intentionally delivers, places, discharges or detonates an explosive or
other lethal device in, into or against a place of public use, a State or government facility, a
public transportation system or an infrastructure facility:

(@) With the intent to cause death or serious bodily injury; or

(b) With the intent to cause extensive destruction of such a place, facility or system,
where such destruction resuits in or is likely to result in major economic loss.

2. Any person also commits an offence if that person attempts to commit an offence
as set forth in paragraph 1 of the present article.

3. Any person also commits an offence if that person:

(a) Participates as an accomplice in an offence as set forth in paragraph 1 or 2 of the
present article; or

(b) Organizes or directs others to commit an offence as set forth in paragraph 1 or 2
of the present article; or

(c) In any other way contributes to the commission of one or more offences as set
forth in paragraph | or 2 of the present article by a group of persons acting with a common
purpose; such contribution shall be intentional and either be made with the aim of furthering
the general criminal activity or purpose of the group or be made in the knowledge of the
intention of the group to commit the offence or offences concerned.

Article 3

This Convention shall not apply where the offence is committed within a single State,
the alleged offender and the victims are nationals of that State, the alleged offender is found
in the territory of that State and no other State has a basis under article 6, paragraph 1 or
paragraph 2, of this Convention to exercise jurisdiction, except that the provisions of arti-
cles 10 to 15 shall, as appropriate, apply in those cases.

Article 4

Each State Party shall adopt such measures as may be necessary:

(a) To establish as criminal offences under its domestic law the offences set forth in
article 2 of this Convention;

(b) To make those offences punishable by appropriate penalties which take into
account the grave nature of those offences.

Article 5

Each State Party shall adopt such measures as may be necessary, including, where ap-
propriate, domestic legislation, to ensure that criminal acts within the scope of this Conven-
tion, in particular where they are intended or calculated to provoke a state of terror in the
general public or in a group of persons or particular persons, are under no circumstances jus-
tifiable by considerations of a political, philosophical, ideological, racial, ethnic, religious
or other similar nature and are punished by penalties consistent with their grave nature.

Article 6

1. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State; or
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(b) The offence is committed on board a vessel flying the flag of that State or an air-
craft which is registered under the laws of that State at the time the offence is committed; or

(¢) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:
(a) The offence is committed against a national of that State; or

(b) The offence is committed against a State or government facility of that State
abroad, including an embassy or other diplomatic or consular premises of that State; or

(¢) The offence is committed by a stateless person who has his or her habitual resi-
dence in the territory of that State; or

(d) The offence is committed in an attempt to compel that State to do or abstain from
doing any act; or

(e) The offence is committed on board an aircraft which is operated by the Govern-
ment of that State.

3. Upon ratifying, accepting, approving or acceding to this Convention, each State
Party shall notify the Secretary-General of the United Nations of the jurisdiction it has es-
tablished under its domestic law in accordance with paragraph 2 of the present article.
Should any change take place, the State Party concerned shall immediately notify the
Secretary-General.

4. Each State Party shall likewise take such measures as may be necessary to estab-
lish its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
is present in its territory and it does not extradite that person to any of the States Parties
which have established their jurisdiction in accordance with paragraph 1 or 2 of the present
article.

5. This Convention does not exclude the exercise of any criminal jurisdiction estab-
lished by a State Party in accordance with its domestic law.

Article 7

1. Uponreceiving information that a person who has committed or who is alleged to
have committed an offence as set forth in article 2 may be present in its territory, the State
Party concerned shall take such measures as may be necessary under its domestic law to in-
vestigate the facts contained in the information.

2. Upon being satisfied that the circumstances so warrant, the State Party in whose
territory the offender or alleged offender is present shall take the appropriate measures
under its domestic law so as to ensure that person’s presence for the purpose of prosecution
or extradition.

3. Any person regarding whom the measures referred to in paragraph 2 of the present
article are being taken shall be entitled to:

(a) Communicate without delay with the nearest appropriate representative of the
State of which that person is a national or which is otherwise entitled to protect that person’s
rights or, if that person is a stateless person, the State in the territory of which that person
habitually resides;

(b) Be visited by a representative of that State;
(¢) Be informed of that person’s rights under subparagraphs (@) and (b).

4. The rights referred to in paragraph 3 of the present article shall be exercised in
conformity with the laws and regulations of the State in the territory of which the offender
or alleged offender is present, subject to the provision that the said laws and regulations
must enable full effect to be given to the purposes for which the rights accorded under para-
graph 3 are intended.

5. The provisions of paragraphs 3 and 4 of the present article shall be without preju-
dice to the right of any State Party having a claim to jurisdiction in accordance with article 6,
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subparagraph 1 (c) or 2 (¢), to invite the International Committee of the Red Cross to com-
municate with and visit the alleged offender.

6. When a State Party, pursuant to the present article, has taken a person into cus-
tody, it shall immediately notify, directly or through the Secretary-General of the United
Nations, the States Parties which have established jurisdiction in accordance with article 6,
paragraphs 1 and 2, and, if it considers it advisable, any other interested States Parties, of the
fact that that person is in custody and of the circumstances which warrant that person’s de-
tention. The State which makes the investigation contemplated in paragraph 1 of the present
article shall promptly inform the said States Parties of its findings and shall indicate whether
it intends to exercise jurisdiction.

Article 8

1. The State Party in the territory of which the alleged offender is present shall, in
cases to which article 6 applies, if it does not extradite that person, be obliged, without ex-
ception whatsoever and whether or not the offence was committed in its territory, to submit
the case without undue delay to its competent authorities for the purpose of prosecution,
through proceedings in accordance with the laws of that State. Those authorities shall take
their decision in the same manner as in the case of any other offence of a grave nature under
the law of that State.

2. Whenever a State Party is permitted under its domestic law to extradite or other-
wise surrender one of its nationals only upon the condition that the person will be returned
to that State to serve the sentence imposed as a result of the trial or proceeding for which the
extradition or surrender of the person was sought, and this State and the State seeking the
extradition of the person agree with this option and other terms they may deem appropriate,
such a conditional extradition or surrender shall be sufficient to discharge the obligation set
forth in paragraph 1 of the present article.

Article 9

1. The offences set forth in article 2 shall be deemed to be included as extraditable
offences in any extradition treaty existing between any of the States Parties before the entry
into force of this Convention. States Parties undertake to include such offences as extradit-
able offences in every extradition treaty to be subsequently concluded between them.

2. When a State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it has no extra-
dition treaty, the requested State Party may, at its option, consider this Convention as a legal
basis for extradition in respect of the offences set forth in article 2. Extradition shall be sub-
ject to the other conditions provided by the law of the requested State.

3. States Parties which do not make extradition conditional on the existence of a
treaty shall recognize the offences set forth in article 2 as extraditable offences between
themselves, subject to the conditions provided by the law of the requested State.

4. If necessary, the offences set forth in article 2 shall be treated, for the purposes of
extradition between States Parties, as if they had been committed not only in the place in
which they occurred but also in the territory of the States that have established jurisdiction
in accordance with article 6, paragraphs 1 and 2.

5. The provisions of all extradition treaties and arrangements between States Parties
with regard to offences set forth in article 2 shall be deemed to be modified as between State
Parties to the extent that they are incompatible with this Convention.

Article 10

1. States Parties shall afford one another the greatest measure of assistance in con-
nection with investigations or criminal or extradition proceedings brought in respect of the
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offences set forth in article 2, including assistance in obtaining evidence at their disposal
necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 of the present ar-
ticle in conformity with any treaties or other arrangements on mutual legal assistance that
may exist between them. In the absence of such treaties or arrangements, States Parties shall
afford one another assistance in accordance with their domestic law.

Article 11

None of the offences set forth in article 2 shall be regarded, for the purposes of extradi-
tion or mutual legal assistance, as a political offence or as an offence connected with a polit-
ical offence or as an offence inspired by political motives. Accordingly, a request for extradi-
tion or for mutual legal assistance based on such an offence may not be refused on the sole
ground that it concerns a political offence or an offence connected with a political offence or
an offence inspired by political motives.

Article 12

Nothing in this Convention shall be interpreted as imposing an obligation to extradite
or to afford mutual legal assistance, if the requested State Party has substantial grounds for
believing that the request for extradition for offences set forth in article 2 or for mutual legal
assistance with respect to such offences has been made for the purpose of prosecuting or
punishing a person on account of that person’s race, religion, nationality, ethnic origin or
political opinion or that compliance with the request would cause prejudice to that person’s
position for any of these reasons.

Article 13

1. A person who is being detained or is serving a sentence in the territory of one State
Party whose presence in another State Party is requested for purposes of testimony, identifi-
cation or otherwise providing assistance in obtaining evidence for the investigation or pros-
ecution of offences under this Convention may be transferred if the following conditions are
met:

(a) The person freely gives his or her informed consent; and

(b) The competent authorities of both States agree, subject to such conditions as
those States may deem appropriate.

2. For the purposes of the present article:

(a) The State to which the person is transferred shall have the authority and obliga-
tion to keep the person transferred in custody, unless otherwise requested or authorized by
the State from which the person was transferred;

(b) The State to which the person is transferred shall without delay implement its ob-
ligation to return the person to the custody of the State from which the person was trans-
ferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both
States;

{¢) The State to which the person is transferred shall not require the State from which
the person was transferred to initiate extradition proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the sentence being
served in the State from which he was transferred for time spent in the custody of the State to
which he was transferred.

3. Unless the State Party from which a person is to be transferred in accordance with
the present article so agrees, that person, whatever his or her nationality, shall not be prose-
cuted or detained or subjected to any other restriction of his or her personal liberty in the
territory of the State to which that person is transferred in respect of acts or convictions
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anterior to his or her departure from the territory of the State from which such person was
transferred.

Article 14

Any person who is taken into custody or regarding whom any other measures are taken
or proceedings are carried out pursuant to this Convention shall be guaranteed fair treat-
ment, including enjoyment of all rights and guarantees in conformity with the law of the
State in the territory of which that person is present and applicable provisions of interna-
tional law, including international law of human rights.

Article 15

States Parties shall cooperate in the prevention of the offences set forth in article 2, par-
ticularly:

(a) By taking all practicable measures, including, if necessary, adapting their domes-
tic legislation, to prevent and counter preparations in their respective territories for the com-
mission of those offences within or outside their territories, including measures to prohibit
in their territories illegal activities of persons, groups and organizations that encourage, in-
stigate, organize, knowingly finance or engage in the perpetration of offences as set forth in
article 2;

(b) By exchanging accurate and verified information in accordance with their na-
tional law, and coordinating administrative and other measures taken as appropriate to pre-
vent the commission of offences as set forth in article 2;

(c) Where dppropriate, through research and development regarding methods of de-
tection of explosives and other harmful substances that can cause death or bodily injury,
consultations on the development of standards for marking explosives in order to identify
their origin in post-blast investigations, exchange of information on preventive measures,
cooperation and transfer of technology, equipment and related materials.

Article 16

The State Party where the alleged offender is prosecuted shall, in accordance with its
domestic law or applicable procedures, communicate the final outcome of the proceedings
to the Secretary-General of the United Nations, who shall transmit the information to the
other States Parties.

Article 17

The States Parties shall carry out their obligations under this Convention in a manner
consistent with the principles of sovereign equality and territorial integrity of States and that
of non-intervention in the domestic affairs of other States.

Article 18

Nothing in this Convention entitles a State Party to undertake in the territory of another
State Party the exercise of jurisdiction and performance of functions which are exclusively
reserved for the authorities of that other State Party by its domestic law.

Article 19
1. Nothing in this Convention shall affect other rights, obligations and responsibili-

ties of States and individuals under international law, in particular the purposes and princi-
ples of the Charter of the United Nations and international humanitarian law.
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2. The activities of armed forces during an armed conflict, as those terms are under-
stood under international humanitarian law, which are governed by that law, are not governed
by this Convention, and the activities undertaken by military forces of a State in the exercise
of their official duties, inasmuch as they are governed by other rules of international law, are
not governed by this Convention.

Article 20

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation within a reason-
able time shall, at the request of one of them, be submitted to arbitration. If, within six
months from the date of the request for arbitration, the parties are unable to agree on the or-
ganization of the arbitration, any one of those parties may refer the dispute to the Interna-
tional Court of Justice, by application, in conformity with the Statute of the Court.

2. Each State may at the time of signature, ratification, acceptance or approval of this
Convention or accession thereto declare that it does not consider itself bound by paragraph 1
of the present article. The other States Parties shall not be bound by paragraph 1 with respect
to any State Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2 of the
present article may at any time withdraw that reservation by notification to the Secretary-
General of the United Nations.

Article 21

1. This Convention shall be open for signature by all States from 12 January 1998
until 31 December 1999 at United Nations Headquarters in New York.

2. This Convention is subject to ratification, acceptance or approval. The instru-
ments of ratification, acceptance or approval shall be deposited with the Secretary-General
of the United Nations.

3. This Convention shall be open to accession by any State. The instruments of
accession shall be deposited with the Secretary-General of the United Nations.

Article 22

1. This Convention shall enter into force on the thirtieth day following the date of the
deposit of the twenty-second instrument of ratification, acceptance, approval or accession
with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the Convention after
the deposit of the twenty-second instrument of ratification, acceptance, approval or acces-
sion, the Convention shall enter into force on the thirtieth day after deposit by such State of
its instrument of ratification, acceptance, approval or accession.

Article 23

1. Any State Party may denounce this Convention by written notification to the
Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which notification is
received by the Secretary-General of the United Nations.
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Article 24

The original of this Convention, of which the Arabic, Chinese, English, French, Rus-
sian and Spanish texts are equally authentic, shall be deposited with the Secretary-General
of the United Nations, who shall send certified copies thereof to all States.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their re-
spective Governments, have signed this Convention, opened for signature at United Nations
Headquarters in New York on 12 January 1998.

(I) Measures to eliminate international terrorism

The General Assembly, by its resolution 52/165, reaffirmed the mandate of
the Ad Hoc Committee established by General Assembly resolution 51/210 of 17
December 1996; and decided that the Ad Hoc Committee should meet from 16 to
27 February 1998 to continue its work in accordance with the mandate provided
in paragraph 9 of Assembly resolution 51/210, and recommended that the work
should continue during the fifty-third sesston of the Assembly from 28 September
to 9 October 1998 within the framework of a working group of the Sixth Com-
mittee.

(m) Amendment to article 13 of the statute of the
United Nations Administrative Tribunal

By its resolution 52/166, the General Assembly, having considered the note
by the Secretary-General dated 17 September 1997 entitled “Amendment to arti-
cle 13 of the statute of the United Nations Administrative Tribunal”;'*? noting the
proposal of the International Court of Justice referred to in that note that the stat-
ute of the Tribunal should be modified to provide for the exercise of its compe-
tence in respect of the staff of the Registry of the International Court of Justice;
recognizing that the competence of the Tribunal in United Nations Joint Staff
Pension Fund cases, as approved by the General Assembly in its resolution 955 (X)
of 3 November 1955, was not reflected in the statute of the Tribunal; and noting
the proposal of the Secretary-General, set out in the note, to amend the statute of
the Tribunal by providing that its competence might be extended to international
organizations and entities participating in the common system of conditions of
service, decided to amend article 13 of the statute of the United Nations Adminis-
trative Tribunal, with effect from 1 January 1998, as follows:

(a) New paragraphs 1, 2 and 4 shall be inserted to read:

“l.  The competence of the Tribunal shall be extended to the staff of
the Registry of the International Court of Justice upon the exchange of letters
between the President of the Court and the Secretary-General of the United
Nations establishing the relevant conditions;

“2.  The Tribunal shall be competent to hear and pass judgement upon
applications alleging non-observance of the Regulations of the United
Nations Joint Staff Pension Fund arising out of the decision of the United
Nations Joint Staff Pension Board submitted to the Tribunal by:

(a) Any staff member of a member organization of the Fund which
has accepted the jurisdiction of the Tribunal in Joint Staff Pension Fund
cases who is eligible under article 21 of the Pension Fund regulations as a
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participant in the Fund, even if his employment has ceased, and any person
who has acceded to such staff member’s rights upon his death;

(b) Any other person who can show that he is entitled to rights under
the Pension Fund Regulations by virtue of the participation in the Fund of a
staff member of such member organization;”

“4. The competence of the Tribunal may also be extended, with the
approval of the General Assembly, to any other international organization or
entity established by a treaty and participating in the common system of con-
ditions of service, upon the terms set out in a special agreement between the
organization or entity concerned and the Secretary-General of the United
Nations. Each such special agreement shall provide that the organization or
entity concerned shall be bound by the judgements of the Tribunal and be re-
sponsible for the payment of any compensation awarded by the Tribunal in
respect of a staff member of that organization or entity and shall include,
inter alia, provisions concerning its participation in the administrative ar-
rangements for the functioning of the Tribunal and concerning its sharing
the expenses of the Tribunal”;

(b) Former article 13 shall be renumbered paragraph 3 of article 13.

9. UNITED NATIONS INSTITUTE FOR TRAINING
AND RESEARCH'*

During the reporting period, UNITAR continued to carry out its training
activities, including its programmes on multilateral diplomacy and international
affairs management, designed for the benefit of members of permanent missions
accredited to the United Nations at Geneva and Vienna; and in conjunction with
the International Peace Academy, an annual course on peacekeeping and preven-
tive diplomacy, offering advanced training in conflict analysis, negotiation and
mediation to United Nations staff and diplomats. UNITAR also provides for
self-paced correspondence courses on United Nations peacekeeping. Additional
offerings include UNITAR s Programme of Training for the Application of Envi-
ronmental Law; the International Migration Policy and Law courses; and the
Training Programme in the Legal Aspects of Debt, Economics, Financial Man-
agement and Public Administration.

Under these programmes during 1997, individual courses or events included
a workshop on the structure and drafting of United Nations resolutions (New
York); an IOM/UNITAR workshop on mediation techniques (Pretoria); and the
Cuba Scientific International Conference on Environmental Law (Holguin Prov-
ince, Cuba).

Consideration by the General Assembly

At its fifty-second session, the General Assembly, on 18 December 1997, on
the recommendation of the Second Committee, adopted resolution 52/206, in
which, having considering the report of the Secretary-General,'** the report of the
Board of Trustees of UNITAR on the activities of the Institute!®* and the report of
the Joint Inspection Unit,'% renewed its appeal to all Governments and to private
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institutions that had not yet contributed financially or otherwise to the Institute to
give it their generous financial support, and urged the States that had interrupted
their voluntary contributions to consider resuming them in the light of the suc-
cessful restructuring and revitalization of the Institute. The Assembly also
stressed the need for an effective division of labour among the main training and
research institutions of the United Nations system, taking into account the distinct
and complementary mandates of the United Nations University, UNITAR and the
United Nations Staff College Project, and in that regard noted the recommenda-
tions of the Joint Inspection Unit. It furthermore stressed the need for better coor-
dination among the main training and research institutions of the United Nations
system, and noted the recommendations of the Joint Inspection Unit; and also
stressed in that regard the need for the General Assembly to consider all major issues
ina coherent manner without prejudice to its resolution 50/227 of 24 May 1996.

B. General review of the legal activities of intergovernmental
organizations related to the United Nations*

1. INTERNATIONAL LABOUR ORGANIZATION

1. The International Labour Conference (ILC), which held its 83rd session
in Geneva from 3 to 19 June 1997, adopted an instrument for the amendment of
the Constitution of the International Labour Organization'® to add a paragraph 9
to article 19 (Conventions and Recommendations) so as to enable the ILC to abro-
gate any Convention if it appears that it has lost its purpose or that it no longer
makes a useful contribution to attaining the objectives of the Organization.

2. The International Labour Conference also adopted several amendments
to its Standing Orders: %

Consequential and related amendments to the
Constitutional Amendment

(@) Amendment to article 11 (Procedure for the consideration of proposed
Conventions, Recommendations and amendments to the Constitution), para-
graph 1;

(b) Article 45bis (Procedure to be followed in the event of the abrogation
or withdrawal of Conventions and Recommendations) has been added;

Verification of credentials

(@) Amendment to article 5 (Credentials Committee), paragraph 2;
(b) Amendment to article 26, paragraph 4a;

*The order of the organization reflects the chronological order, from earlier to most re-
cent, of the effective date the United Nations entered into a relationship with the organiza-
tion. All the organizations listed here are United Nations specialized agencies, except IAEA
which is an autonomous intergovernmental organization under the aegis of the United
Nations, and is listed last.
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(¢) Three paragraphs have been added to article 26;

Disqualification from voting of members which are in arrears in
the payment of their contributions to the Organization

(@) Amendment to article 32 (Period of validity of a decision to permit a
member in arrears to vote), paragraph 2.

3. Atits 85th session, the International Labour Conference also adopted a
Convention (No. 181) and a Recommendation (No. 188) concerning Private Em-
ployment Agencies.!?

4. The Committee of Experts on the Application of Conventions and Rec-
ommendations met in Geneva from 27 November to 12 December 1997 to adopt
its report to the 86th Session of the International Labour Conference (1998).2%

5. Representations were lodged under article 24 of the Constitution of the
International Labour Organization alleging non-observance by Denmark of the
Freedom of Association and Protection of the Right to Organize Convention,
1948 (No. 87) and the Right to Organize and Collective Bargaining Convention,
1949 (No. 98);2! by the Russian Federation of the Protection of Wages Conven-
tion, 1949 (No. 95);2%? by Uruguay of the Occupational Health and Safety Con-
vention, 1981 (No. 155);2% by Denmark of the Freedom of Association and Pro-
tection of the Right to Organize Convention, 1948 (No. 87), the Right to Organize
and Collective Bargaining Convention, 1949 (No. 98), and the Employment Pol-
icy Convention, 1964 (No. 122);2% by Hungary of the Discrimination (Employ-
ment and Occupation) Convention, 1958 (No. 111) and the Employment Policy
Convention, 1964 (No. 122);2%5 by Mexico?® and Peru®’ of the Indigenous and
Tribal Peoples Convention, 1989 (No. 169); by Spain of the Migration for Em-
ployment Convention (Revised), 1949 (No. 97), the Discrimination (Employ-
ment and Occupation) Convention, 1958 (No. 111), and the Employment Policy
Convention, 1964 (No. 122);2%® and by Turkey of the Labour Clauses (Public
Contracts) Convention, 1949 (No. 94).

6. The Governing Body decided, at its 268th session (March 1997), to re-
fer the complaint, which was also lodged under article 26 of the Constitution of
the International Labour Organization, alleging non-observance by Myanmar of
the Forced Labour Convention, 1930 (No. 29),209 to a Commission of Enquiry.2!°

7. The Governing Body of the International Labour Office, which met in
Geneva, considered and adopted the following reports of its Committee on Free-
dom of Association: the 306th report?!! (268th session, March 1997), the 307th
report?'2 (269th session, June 1997) and the 308th report?'* (267th session, No-
vember 1997).

8. The Working Party on the Social Dimensions of the Liberalization of
International Trade, established by the Governing Body of the ILO, held two
meetings in 1997 during the 268th?'* (March 1997) and 270th?* (November
1997) sessions of the Governing Body.

9. The Working Party on Policy regarding the Revision of Standards of the
Committee on Legal Issues and International Labour Standards of the Governing
Body held meetings in 1997 during the 268th?'6 (March 1997) and 270th2!7 (No-
vember 1997) sessions of the Governing Body of the ILO.
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2. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

(a) General constitutional and legal matters

(i) Decisions taken at the 29th session of the FAO Conference
(November 1997)

a. FAO Conference resolutions

In resolution 9/97, the Conference decided on the following:
—Amendments to the Basic Texts

—Abolition of the Programme of Work and Budget outline and the joint
meeting of the Programme and Finance Committees early in the second
year of the biennium

In resolution 7/97, the Conference decided as follows:

Amendments to rule XXXIII of the General Rules of the
Organization (Committee on World Food Security)

1. The Conference endorsed the recommendation of the Council, at its
hundred and twelfth session (Rome, 2-7 June, 1997), that the mandate of the
Committee on World Food Security (CFS) be amended. In that regard, the Con-
ference noted that Commitment Seven of the Plan of Action adopted by the World
Food Summit in November 1996 accorded a substantial role to the CFS in the
monitoring of the Implementation of the Action Plan, and that this should be re-
flected in the mandate of the CFS, as set out in rule XXXIII of the General Rules of
the Organization. The Conference further noted that amendments to the mandate of
the CFS were required to reflect new responsibilities falling upon FAO as a result
of the abolition of the World Food Council by the United Nations General Assem-
bly, to reflect changes in institutional organizations in the United Nations system,
such as the replacement of the Committee on Food Aid Policies and Programmes
by the Executive Board of the World Food Programme, and to rationalize and
modernize the terms of reference of the CFS in line with recent practice.

2. Consequently, the Conference adopted the following resolution:
RESOLUTION 8/97

Amendments to rule XXXIII of the General Rules of the Organization
(Committee on World Food Security)

THE CONFERENCE,

Recalling that rule XXXIII of the General Rules of the Organization establishing the
Committee on World Food Security (CFS) and its terms of reference was adopted by the
Conference at its eighteenth session in November 1975 (resolution 21/75),

Recalling further that Commitment Seven of the Plan of Action adopted by the World
Food Summit in November 1996 accorded a substantial role to the CFS in the monitoring of
the implementation of the Plan of Action,

172



Considering that the above-mentioned role should be reflected in the mandate of the
CFS as set out in rule XXXIII of the General Rules of the Organization (GRO),

Considering that further changes to the wording of rule XXXIII GRO are required in
order to reflect the new responsibilities falling upon FAO as a result of the abolition of the
World Food Council by the United Nations General Assembly,

Considering also that further amendments are required in order to reflect changes in
institutional organization in the United Nations system, such as the replacement of the
Committee on Food Aid Policies and Programmes by the Executive Board of the World
Food Programme, and to rationalize and modernize the terms of reference of the CFS in line
with recent practice:

Decides to amend rule XXXIII of the General Rules of the Organization, Committee
on World Food Security, as follows:

Rule XXX1II
Committee on World Food Security

1. The Committee on World Food Security provided for in paragraph 6 of article V
of the Constitution shall be open to all member nations of the Organization and all Member
States of the United Nations. It shall be composed of those States which notify the Director-
General in writing of their desire to become members of the Committee and of their inten-
tion to participate in the work of the Committee.

2. The notifications referred to in paragraph 1 may be made at any time, and mem-
bership acquired on the basis thereof shall be for a biennium. The Director-General shall
circulate, at the beginning of each session of the Committee, a document listing the mem-
bers of the Committee.

3. The Committee shall normally hold two sessions during each biennium. Sessions
shall be convened by the Director-General, in consultation with the Chairman of the Com-
mittee, taking into account any proposals made by the Committee.

4. Ifrequired, the Committee may hold additional sessions on the call of the Director-
General in consultation with its Chairman, or on request submitted in writing to the Director-
General by the majority of members of the Committee.

5. The Committee shall contribute to promoting the objective of world food security
with the aim of ensuring that all people, at all times, have physical and economic access to
sufficient, safe and nutritious food to meet their dietary needs and food preferences for an
active and healthy life.

6. The Committee shall serve as a forum in the United Nations system for review and
follow-up of policies concerning world food security, including food production, sustain-
able use of the natural resource base for food security, nutrition, physical and economic ac-
cess to food and other food security related aspects of poverty eradication, the implications
of food trade for world food security and other related matters and shall in particular:

(a) Examine major problems and issues affecting the world food situation and the
steps being proposed or taken to resolve them by Governments and relevant international
organizations, bearing in mind the need for the adoption of an integrated approach towards
their solution;

(b) Examine the implications for world food security of other relevant factors, in-
cluding the situation relating to the supply and demand of basic foodstuffs and food aid re-
quirements and trends, the state of stocks in exporting and importing countries and issues
relating to physical and economic access to food and other food security related aspects of
poverty eradication; and

(¢) Recommend such action as may be appropriate to promote the goal of world food
security.
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7. The Committee shall serve as the forum in the United Nations system for monitor-
ing the implementation of the Plan of Action adopted by the World Food Summit in accor-
dance with the relevant commitment of the Summit.

8. The Committee shall report to the Council of the Organization and tender advice
to the Director-General, and relevant international organizations as appropriate, on any
matter considered by the Committee, it being understood that copies of its reports, including
any conclusions, will be transmitted without delay to interested Governments and interna-
tional organizations.

9. The Committee shall provide regular reports to the Economic and Social Council
of the United Nations, through the Council of the Organization.

10.  Any recommendation adopted by the Committee affecting the programme or fi-
nance of the Organization or concerning legal or constitutional matters shall be reported to
the Council with the comments of the appropriate subsidiary committees of the Council.
The reports of the Committee, or relevant extracts therefrom, shall also be placed before the
Conference.

11.  The Committee shall draw on the advice, as necessary, of the Committee on
Commodity Problems and its subsidiary bodies, the Committee on Agriculture and other
technical committees of the Council as appropriate, and the Executive Board of the World
Food Programme. In particular, it shall take full account of the responsibilities and activities
of'these and other intergovernmental bodies responsible for aspects of food security in order
to avoid overlapping and unnecessary duplication of work.

12, The Committee shall invite relevant international organizations to participate in
the work of the Committee and the preparation of meeting documents on matters within
their respective mandates in collaboration with the secretariat of the Committee.

13.  Inorder to ensure the effective discharge of its functions, the Committee may re-
quest the members to furnish all information required for its work, it being understood that
where so requested by the Governments concerned, the information supplied shall be kept
on a restricted basis.

14. The Director-General or his representative shall participate in all meetings of the
Committee and may be accompanied by such officers of the staff of the Organization as he
may designate.

15. The Committee shall elect, from among its members, its Chairman and the other
officers. It may adopt and amend its rules of procedure, which shall be consistent with the
Constitution and the General Rules of the Organization.

16. The Committee may decide to establish subsidiary or ad hoc bodies where it con-
siders that such action would expedite its own work, without duplicating the work of exist-
ing bodies. A decision to this effect may be taken only after the Committee has examined a
report by the Director-General on the administrative and financial implications.

17. When establishing subsidiary or ad hoc bodies, the Committee shall define their
terms of reference, composition and, as far as possible, the duration of their mandate. Sub-
sidiary bodies may adopt their own rules of procedure, which shall be consistent with those
of the Committee.

(Adopted on 17 November 1997)

b.  Cooperation Agreement between FAO and the Regional Centre on Agrarian
Reform and Rural Development for the Near East (CARDNE)
The Conference decided:

—The Conference expressed its satisfaction with the strengthening of the
cooperation between the Regional Centre on Agrarian Reform and Rural
Development for the Near East (CARDNE) and FAO;
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—The Conference noted that the Council at its hundred and twelfth session
(Rome, 2-7 June 1997) had endorsed the proposed Agreement. The Con-
ference confirmed the Cooperation Agreement.

c. Cooperation Agreement between FAO and the Centre for Marketing Infor-
mation and Advisory Services for Fishery Products in the Arab Region
(INFOSAMAK)

The Conference decided:

—The Conference expressed its satisfaction with the strengthening of the
cooperation between the Centre for Marketing Information and Advisory
Services for Fishery Products in the Arab Region (INFOSAMAK) and
FAO;

—The Conference noted that the Council at its hundred and thirteenth ses-
sion (Rome, 4-6 November 1997) had endorsed the proposed Agreement.
The Conference confirmed the Cooperation Agreement.

d. Cooperation Agreement between FAO and the Intergovernmental Organiza-
tion for Marketing Information and Technical Advisory Services for Fishery
Products in the Asia and Pacific Region (INFOFISH)

—The Conference expressed its satisfaction with the strengthening of the
cooperation between the Intergovernmental Organization for Marketing
Information and Technical Advisory Services for Fishery Products in the
Asia and Pacific Region (INFOFISH) and FAO;

—The Conference noted that the Council at its hundred and twelfth session
(Rome, 2-7 June 1997) had endorsed the proposed Agreement. The Con-
ference confirmed the Cooperation Agreement.

(ity Conventions and agreements concluded under
article XIV of the FAO Constitution

a. Agreement for the Establishment of the Asia-Pacific Fishery Commission

Amendments adopted by the Commission at its twenty-fifth session in Octo-
ber 1996 were approved by the FAO Council at its hundred and twelfth session in
June 1997. They took effect immediately. The scope of the amendments was to
reinforce and update the terms of reference of the Commission.

b.  Constitution of the European Commission for the Control of Foot-and-
Mouth Disease

At its thirty-second session (April 1997) the Commission adopted further
amendments to the Constitution. The amendments were endorsed by the FAO
Council at its hundred and thirteenth session (November 1997).
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(iif) Conventions and agreements concluded outside the framework of FAQ
in respect of which the Director-General exercises depository functions

On 9 and 10 July 1984, a Conference of Plenipotentiaries of States parties to
the International Convention for the Conservation of Atlantic Tunas met in Paris
and adopted a Protocol amending the Convention.

Pursuant to its article II, the Paris Protocol was opened for signature at the
headquarters of FAO in Rome until 10 September 1984.

In accordance with its article ITI, the Protocol entered into force on the thirti-
eth day following the deposit with the Director-General of FAO of the last instru-
ment of approval, ratification or acceptance by all the Contracting Parties to the
Convention, i.e. on 19 January 1997.

(b) Legislative matters

(i) Agrarian legislation

FEritrea, Haiti, Mali, Palestine, Rwanda, Swaziland.

(i1) Water legislation

Albania, Bolivia, Estonia, Lao People’s Democratic Republic, Niger, South
Africa, Sri Lanka, United Republic of Tanzania, Uganda.

(ili) Animal health and production legislation
(iv) Plantprotection legislation, including pesticides control
Belize, Cyprus, Eritrea, Gambia, Ghana, India, Jamaica, Kyrgyzstan,

Malaysia, Namibia.

(v) Plant production and seed legislation

Kyrgyzstan, Palestine.

(vi} Food legislation

Armenia, Romania, Senegal, Turkey, Venezuela.

(vii) Fisheries legislation

Burkina Faso, Cote d’Ivoire, Cuba, Dominican Republic.
(viii) Forestry and wildlife legislation

Bhutan, Cape Verde, Democratic Republic of the Congo, Madagascar,
United Republic of Tanzania.
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(ix) Environment legislation

United Republic of Tanzania.

3. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

(a) Constitutional and procedural questions

(i) Amendment to the Constitution

By its resolution 29 C/84, adopted on 11 November 1997, the General Con-
ference at its 29th session took the following decision concerning article V, para-
graph 4 (a), of the Organization’s Constitution:

“The General Conference,

Having considered document 29 C/5 1 and taken note of the report of
the Legal Committee (29 C/76 and Add. and Corr.),

1. Decides to add to the end of the first sentence of subparagraph (a)
of paragraph 4 of article V of the Constitution the following phrase:

‘except for the election that takes place during the 30th session of the
General Conference, where one of the elected member States from
Electoral Group II and two of the elected member States from Group
IV, whose names shall be drawn by the president of the General Con-
ference by lot, shall serve until the close of the 31st session of the Con-
ference’;

2. Decides further that this amendment shall be expunged from the
text of the UNESCO Constitution at the close of the 30th session of the Gen-
cral Conference.”

The amended article V.4 (a) now reads as follows:

“Members of the Executive Board shall serve from the close of the
General Conference which elected them until the close of the second ordi-
nary session of the General Conference following that election. The General
Conference shall, at each of its ordinary sessions, elect the number of Mem-
bers of the Executive Board required to fill vacancies occurring at the end of
the session except for the election that takes place during the 30th session of
the General Conference, where one of the elected member States from Elec-
toral Group II and two of the elected member States from Group IV, whose
names shall be drawn by the President of the General Conference by lot,
shall serve until the close of the 31st session of the Conference.”

(ii) Membership in the Organization

The United Kingdom of Great Britain and Northern Ireland resumed its
membership of UNESCO with effect from 1 July 1997.

177



(b) International regulations

(1) Entry into force of instruments previously adopted

Within the period under review, no multilateral conventions or agreements
adopted under the auspices of UNESCO entered into force.

(i) Instruments adopted by the General Conference of UNESCO

—Recommendation concerning the Status of Higher-Education Teaching
Personnel, adopted by the General Conference at its 29th session, on 11
November 1997

—TUniversal Declaration on the Human Genome and Human Rights,
adopted by the General Conference at its 29th session, on 11 November
1997

—Declaration on the Responsibilities to the Present Generations towards
Future Generations, adopted by the General Conference at its 29th ses-
sion, on 12 November 1997

(iii) Instrument adopted under the joint auspices
of the Council of Europe and UNESCO

—Convention on the Recognition of Qualifications concerning Higher Edu-
cation in the European Region, adopted in Lisbon on 11 April 1997

In accordance with the terms of article X1.2, this Convention shall enter into
force on the first day of the month following the expiration of the period of one
month after five States, including at least three States of the Council of Europe
and/or the UNESCO Europe region, have expressed their consent to be bound by
the Convention. It shall enter into force for each other State on the first day of the
month following the expiration of the period of one month after the date of ex-
pression of its consent to be bound by the Convention.

(iv) Proposal concerning the preparation of new instruments

The General Conference having examined the question on the feasibility of
an international instrument on the establishment of a legal framework relating to
cyberspace and of a recommendation on the preservation of a balanced use of lan-
guages in cyberspace, recognized the urgent importance of establishing a frame-
work relating to cyberspace at the international level by formulating a body of
educational, scientific and cultural principles and guidelines. The General Con-
ference invited the Director-General to prepare a draft recommendation on the
provision of universal access to multilinguism in cyberspace to be submitted to
the 30th session of the General Conference.
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(¢) Human rights

Examination of cases and questions concerning the exercise of human rights
coming within UNESCO'’s fields of competence

The Committee on Convention and Recommendations met in private ses-
sion at UNESCO headquarters from 20 to 23 May 1997 and on 30 September
1997, 1 October and 3 October 1997 in order to examine communications which
had been transmitted to it in accordance with decision 104 EX/3.3 of the Execu-
tive Board.

At its May session, the Committee examined 23 communications, of which
17 were examined with a view to determining their admissibility or otherwise, 2
were examined as regards their substance, and 4 were examined for the first time.
Of the communications, one was declared irreceivable and one was struck from
the list because it was considered as having been settled. The Committee pre-
sented its report to the Executive Board at its 151st session.

At its October session, the Committee examined 25 communications, of
which 18 were examined with a view to determining their admissibility or other-
wise, 2 were examined as regards their substance and 5 were examined for the
first time. Of the communications examined, 3 were struck from the list because
they were considered as having been settled. The Committee presented its report
to the Executive Board at its 152nd session.

(d) Copyright activities

In the framework of its Recommendation on the Status of the Artist (1980),
UNESCO organized a World Congress at the Organization headquarters (Paris)
from 16 to 20 June 1997. More than 600 participants from 100 countries attended
the meeting. Artists from all the disciplines (fine arts, performing arts, music, lit-
erature, architecture), representatives of artistic NGOs and cultural institutions
and foundations and representatives of Member States met together to discuss im-
portant issues of the artist’s life and profession in a changing society. Three round
tables on subjects such as new technologies in artistic creation, private and public
funding of the arts and art education for children and young people were orga-
nized. The musician Lord Yehudi Menuhin, the Nobel Prize-winning writer
Nadine Gordimer, the sculptor Agam, the dancer Mallika Sarabhai, among many
other artists and writers, contributed to the debates. The proceedings of the round
tables will be published in 1998. In the meantime, the professional artistic organi-
zations (International Federation of Artists, International Federation of Musi-
cians, International Music Council, International Association of Arts, PEN Inter-
national, International Theatre Institute, International Dance Council) drafted a
final Declaration adopted by the participants, which included recommendations
in the following fields: funding of the arts, support for artistic creation, artistic ed-
ucation and training, arts and new technologies, rights of authors and performing
artists, working conditions, taxation and health of the artists, and promotion of the
1980 Recommendation.

The UNESCO/WIPO World Forum on the Protection of Folklore was held
in cooperation with the Government of Thailand in Phuket from 8 to 10 April
1997. More than 200 participants of the forum, experts in folklore from all re-
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gions of the world, examined the possibility of the legal protection of folklore at
the national and international levels.

The Intergovernmental Committee of the Universal Copyright Convention
met for its 11th ordinary session in Paris from 23 to 27 June 1997. Representa-
tives of 51 States and of a number of international non-governmental organiza-
tions discussed, inter alia, such important issues as the adaptation of the right of
reproduction and communication to the public in the digital multimedia environ-
ment, the legal status of multimedia works and the harmonization of legal protec-
tion, as well as the conditions governing the application of the droit de suite (re-
sale rights).

The 16th ordinary session of the Intergovernmental Committee of the Rome
Convention was held jointly with ILO and WIPO in Paris from 30 June to 2 July
1997. The main point of discussion was the impact of digital technology on the
beneficiaries of the Convention (the protection of performers, producers of
phonograms and broadcasting organizations): on the employment and working
conditions of performers, on the nature and the extent of the protection and on the
collective administration of the beneficiaries’ rights.

To support the efforts of the States in the introduction and development of
the teaching of copyright and neighbouring rights at the university level (initiated
by UNESCO at the end of the 1980s), UNESCO published the French version of
the first international manual on the subject (more than 900 pages) by Professor
D. Lipszyc. Initially published in Spanish, the Manual will partially reduce the
great lack of legal literature on the subject in the developing countries. It is also
very helpful for seif-specialization of teachers of law, also greatly lacking in
those countries.

4. WORLD BANK

(a) IBRD, IFC and IDA membership

In 1997, Cambodia joined IFC, Palau joined the Bank, IDA and IFC, and
Turkmenistan joined IFC.

(b) World Bank Inspection Panel

Requests submitted to the Inspection Panel in 1997:
Request No. 9: Brazil: Itaparica Resettlement and Irrigation Project;

Request No. 10: India: National Thermal Power Corporation Ltd. Power
Project.

For further information on these requests and on requests submitted earlier,
please refer to the Inspection Panel’s publications.?'®
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(¢) Multilateral Investment Guarantee Agency (MIGA)

Signatories and members

The Convention Establishing the Multilateral Investment Guarantee Agency
was opened for signature to member countries of the World Bank and Switzer-
land in October 1985. As of December 1997, the Convention had been signed by
158 countries, 139 of which had also completed membership requirements. Dur-
ing 1997, requirements for membership were completed by Albania, Eritrea,
Guatemala, Qatar, Sierra Leone and Yemen.

Guarantee operations

MIGA issues investment guarantees (insurance) to eligible foreign investors
in its developing member countries against the political (i.e., non-commercial)
risks of expropriation, currency transfer restriction, breach of contract, and war
and civil disturbance. As of 31 December 1997, MIGA had issued 314 contracts
of guarantee, totalling US$ 3.6 billion in maximum contingent liability. Aggre-
gate foreign direct investment facilitated by all MIGA-insured projects was esti-
mated to be more than $20.4 billion. Investors holding MIGA guarantees were
from: Argentina, Belgium, Brazil, Canada, Cayman [slands, France, Germany,
Italy, Japan, Luxembourg, Netherlands, Norway, Republic of Korea, South Africa,
Spain, Sweden, Switzerland, Turkey, United Kingdom of Great Britain and
Northern Ireland, United States of America and Uruguay. Similarly, host coun-
tries of MIGA-guaranteed investments included: Algeria, Argentina, Azerbaijan,
Bahrain, Bangladesh, Brazil, Bulgaria, Cameroon, Chile, China, Colombia,
Costa Rica, Czech Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea,
Georgia, Ghana, Guatemala, Guinea, Guyana, Honduras, Hungary, India, Indo-
nesia, Jamaica, Kazakhstan, Kuwait, Kyrgyzstan, Madagascar, Mali, Morocco,
Mozambique, Nepal, Pakistan, Papua New Guinea, Paraguay, Peru, Philippines,
Poland, Romania, Russian Federation, Saudi Arabia, Slovakia, South Africa, Sri
Lanka, Trinidad and Tobago, Tunisia, Turkey, Uganda, United Republic of Tan-
zania, Uruguay, Uzbekistan, Venezuela and Viet Nam.

Host country investment agreements between
MIGA and its member States

As directed by article 23(b)(ii) of the Convention, the Agency concludes bi-
lateral legal protection agreements with developing member countries to ensure
that MIGA is afforded treatment no less favourable than that accorded by the
member country concerned to any State or other public entity in an investment
protection treaty or any other agreement relating to foreign investment with re-
spect to the rights to which MIGA may succeed as subrogee of a compensated
guarantee holder. In 1997, the Agency concluded agreements with Bahrain, Co-
lombia, Dominica, the Gambia, Guatemala, Panama, Qatar, Saint Lucia and Saint
Vincent and the Grenadines. As of 31 December 1997, 85 such agreements were
in force.

In accordance with the directives of article 18(c) of the Convention, the
Agency also negotiates agreements on the use of local currency. These agree-
ments enable MIGA to dispose of local currency in exchange for freely usable
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currency acquired by it in settlement of claims with insured investors. In 1997, the
Agency concluded agreements with Bahrain, Colombia, Dominica, the Gambia,
Guatemala, Panama, Qatar, Saint Lucia and Saint Vincent and the Grenadines. As
of 31 December 1997, 90 such agreements were in force.

Article 15 of the Convention requires that before issuing a guarantee MIGA
must obtain the approval of the host member country in which the investment is
contemplated. In order to expedite the process, MIGA negotiates arrangements
with host country Governments that provide a degree of automaticity in the ap-
proval procedure. In 1997, the Agency concluded agreements with: Colombia,
Eritrea, Panama, Qatar and Saint Vincent and the Grenadines. As of 31 December
1997, 90 such agreements were in force.

(d) International Centre for Settlement of Investment Disputes

Signatures and ratifications

During 1997, the Convention on the Settlement of Investment Disputes be-
tween States and Nationals of Other States (the ICSID Convention)?!® was rati-
fied by three countries: Bosnia and Herzegovina, Colombia and Latvia. There
were two new signatories: Croatia and Yemen. With these new signatures and
ratifications, the number of signatory States reached 143 and the number of Con-
tracting States reached 129.

Disputes before the Centre

During 1997, arbitration proceedings under the ICSID Convention were
instituted in eight new cases, Société d’Investigation de Recherche et
d’Exploitation Miniére v. Burkina Faso (case No. ARB/97/1), Société Kufpec
(Congo) Limited v. Republic of Congo (case No. ARB/97/2), Compatiia de Aguas
del Aconquija S.A. and Compagnie Générale des Eaux v. Argentine Republic
(case No. ARB/97/3), Ceskoslovenska obchodni banka, a.s. v. Slovak Republic
(case No. ARB/97/4), WRB Enterprises and Grenada Private Power Limited v.
Grenada (case No. ARB/97/5), Lanco International, Inc. v. Republic of Argen-
tina (case No. ARB/97/6), Emilio Agustin Maffezini v. Kingdom of Spain (case
No. ARB/97/7) and Compagnie Frangaise pour le Développement des Fibres
Textiles v. République de Céte d’Ivoire (case No. ARB/97/8). Two arbitration
proceedings were instituted under the ICSID Additional Facility Rules:
Metalclad Corporation v. United Mexican States (case No. ARB(AF)/97/1) and
Robert Azinian and others v. United Mexican States (case No. ARB(AF)/97/2).
Two proceedings, American Manufacturing & Trading, Inc. v. Republic of Zaire
(case No. ARB/93/1) and Cable Television of Nevis, Ltd. and Cable Television of
Nevis Holdings, Ltd. v. Federation of St. Kitts and Nevis (case No. ARB/95/2),
were closed following the rendition of awards. Two arbitration proceedings, Leaf
Tobacco A. Michaelides S.A. and Greek-Albanian Leaf Tobacco & Co. S.A. v. Re-
public of Albania (case No. ARB/95/1) and Société Kufpec (Congo) Limited v.
Republic of Congo (case No. ARB/97/2) were settled by the parties before the
rendition of an award.

As of 31 December 1997, five other cases were pending before the Centre:
Tradex Hellas S.A. v. Republic of Albania (case No. ARB/94/2), Antoine Goetz
and others v. Republic of Burundi (case No. ARB/95/3), Compafiia del Desarrollo
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de Santa Elena S.A. v. Republic of Costa Rica (case No. ARB/96/1), Misima
Mines Pty. Ltd. v. Independent State of Papua New Guinea (case No. ARB/96/2)
and Fedax N.V. v. Republic of Venezuela (case No. ARB/96/3).

5. INTERNATIONAL MONETARY FUND

As of 31 December 1997, there were seven members that were in protracted
arrears (i.e., financial obligations that are overdue by six months or more) to the
Fund.

Article XXVI, section 2(a), of the Fund’s Articles of Agreement provides
that if “a member fails to fulfil any of its obligations under this Agreement, the
Fund may declare the member ineligible to use the general resources of the
Fund.” Of the seven members with protracted arrears to the Fund, declarations
under article XXVI, section 2(a), remained in effect in 1997 with respect to the
Democratic Republic of the Congo, Liberia, Somalia and the Sudan.

SUSPENSION OF VOTING RIGHTS AND COMPULSORY WITHDRAWAL

(1) Democratic Republic of the Congo

The Democratic Republic of the Congo’s voting and related rights were sus-
pended effective 2 June 1994. On 28 February 1997, on the occasion of reviewing
the decision to suspend the Democratic Republic of the Congo’s voting rights, the
Executive Board decided to give further consideration to the initiation of the pro-
cedure on compulsory withdrawal within six months unless the Democratic Re-
public of the Congo had resumed cooperation with the Fund in the areas of policy
implementation and payments performance. No such procedure was initiated in
1997.

(i) Sudan

The Sudan’s voting and related rights were suspended, effective 9 August
1993, in accordance with article XXVI, section 2(b), of the Fund’s Articles of
Agreement. Subsequently, on 8 April 1994, the Managing Director issued a com-
plaint under rule K-1, thereby initiating the procedure for compulsory withdrawal
of the Sudan from the Fund. During 1996, the complaint was considered by the
Executive Board, which decided to review the complaint again in 1997. On 12
February 1997, the Executive Board decided that there was a basis to recommend
that the Board of Governors should require the Sudan to withdraw from member-
ship. However, given the recent payments made by the Sudan, the assurances
provided by the Sudanese authorities on payments to the Fund and policy rein-
forcement, the Executive Board decided that it would not make such a recom-
mendation provided the Sudan made monthly payments to the Fund according to
a specific schedule and adopted and satisfactorily implemented a programme of
economic and financial adjustment of a quality that warranted monthly monitor-
ing by Fund staff. A programme of economic and financial adjustment was pre-
sented to the Executive Board, which decided on 27 March 1997 that the
programme was of a quality that warranted monthly monitoring by the staff. The
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decision and the complaint were reviewed on 29 August 1997. The Executive
Board noted that the Sudan had made payments on schedule and had followed
most elements of the monthly monitored programme. The Executive Board en-
couraged the Sudan to make continued payments to the Fund and to implement
policies that could warrant a staff-monitored programme, and decided to review
the case of the Sudan in six months or on the occasion of the 1997 article IV con-
sultation, whichever was earlier.

ISSUES PERTAINING TO REPRESENTATION AT THE FUND

(1) Afghanistan

Afghanistan has overdue financial obligations to the Fund. The matter was
last discussed by the Executive Board on 13 March 1996. At the annual meetings
of 1996, Afghanistan was represented by a delegation whose members were ap-
pointed before the overthrow of the Government of President Rabbani. Due to the
unsettled political situation in Afghanistan, there were no further Board meetings
on matters relating to Afghanistan in 1997. Afghanistan had no Governor or Al-
ternate Governor in 1997. Afghanistan was not represented at the annual meet-
ings of 1997.

(ii) Democratic Republic of the Congo

Paragraph 3(a) of schedule L of the Articles of Agreement provides that the
“Governor and the Alternate Governor appointed by the member shall cease to
hold office” in the case of suspension of voting rights of a member under article
XXVI, section 2(b). As mentioned above, in view of the suspension of the voting
and related rights of the Democratic Republic of the Congo with effect from 2
June 1994, the Governor and Alternate Governor for the country ceased to hold
office on that date. The Democratic Republic of the Congo, accordingly, was not
represented at the annual meetings of 1997.

(iii) Somalia

Somalia has overdue financial obligations to the Fund. In October 1992, the
Executive Board found that, given the domestic situation in Somalia, there was no
effective government with which the Fund could carry on its activities. Accord-
ingly, the review of Somalia’s overdue financial obligations was postponed to a
date to be determined by the Managing Director when it would be possible to
evaluate Somalia’s economic and financial situation and the stance of its eco-
nomic policies. No such review took place in 1997. Somalia had no Governor or

Alternate Governor in 1997. Somalia was not represented at the annual meetings
of 1997.

(iv) Sudan

As with Democratic Republic of the Congo, with the suspension of the Su-
dan’s voting and related rights on 9 August 1993, the Governor and Alternate
Governor appointed by the Sudan ceased to hold office on that date. The Sudan
was not represented at the annual meetings in 1997. Neither was the Sudan repre-
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sented at the Executive Board in 1997, except on occasions where the Executive
Board was considering a matter particularly affecting the Sudan. On those occa-
sions, a representative of the Sudan was allowed to attend the Executive Board
meetings pursuant to paragraph 4 of schedule L of the Articles of Agreement.

ENHANCED STRUCTURAL ADJUSTMENT FACILITY (ESAF) TRUST—AMENDMENT

The ESAF Trust is designed to render financial assistance to low-income de-
veloping members. The Instrument to Establish the ESAF Trust was amended on
9 February 1997 to enable the Trustee to approve additional three-year commit-
ments after the expiration of the original three-year commitment of an eligible
member.

ESTABLISHMENT OF A TRUST FOR SPECIAL ESAF OPERATIONS FOR HEAVILY
INDEBTED POOR COUNTRIES (HIPC) AND INTERIM ESAF SuBsIDY
OPERATIONS

In September 1996, the Interim Committee endorsed a joint report by the
Managing Director of the International Monetary Fund and the President of the
World Bank on a Program of Action to Resolve the Debt Problems of the Heavily
Indebted Poor Countries (the “Initiative). On 4 February 1997, the Executive
Board adopted the Instrument to Establish a Trust for Special ESAF Operations
for the Heavily Indebted Poor Countries and Interim ESAF Subsidy Operations.
The purposes of the trust are to assist eligible members that qualify under the
HIPC Initiative and to subsidize the interest rate on interim ESAF operations to
eligible members. In order to be eligible for HIPC assistance from the trust, a
member must meet the following requirements: (a) be ESAF-eligible; (b) be pur-
suing a programme of adjustment and reform in the two-year period beginning
1 October 1996, supported by the Fund through ESAF or Extended Arrangements
or, on a case-by-case basis as determined by the Trustee, other Fund-supported
programmes; and (c) have received or be eligible to receive assistance to the full
extent available under traditional debt relief mechanisms in support of its adjust-
ment and reform programme. The Trustee shall determine whether an eligible
member qualifies for assistance under the Initiative in accordance with criteria in-
cluding: (a) the debt sustainability of the member’s external debt situation, (b) the
establishment of a track record of strong policy performance under Fund-supported
programmes, covering macroeconomic policies and structural and social policy
reforms, and (c) the agreement of all other creditors of the member to take action
under the Initiative.

NEW ARRANGEMENTS TO BORROW—ESTABLISHMENT

On 27 January 1997, the Executive Board adopted, underarticle VII, section
1, of the Articles of Agreement, the terms and conditions of New Arrangements to
Borrow.??® Pursuant to these arrangements, 25 member countries or financial in-
stitutions of members with the financial capacity to support the international
monetary system have agreed to make available to the Fund resources in the form
of loans up to specified amounts when supplementary resources are needed to
forestall or cope with an impairment of the international monetary system or to
deal with an exceptional situation that poses a threat to the stability of that system.
With respect to the relationship of the New Arrangements to Borrow with the
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General Arrangements to Borrow, the New Arrangements to Borrow shall gener-
ally be the facility of first and principal recourse.

PRESS INFORMATION NOTICES—RELEASE

On 24 April 1997, the Executive Board adopted a decision pursuant to
which, shortly following the completion of an article IV consultation for a mem-
ber, the Fund may release, with the consent of the member concemed, a press in-
formation notice reporting on the results of the consultation. The press informa-
tion notice will be brief and will consist of two sections: (a) a background section
with factual information on the economy of a member, including a table of eco-
nomic indicators, and (b) the Fund’s assessment of the member’s prospects and
policies, excluding, however, market-sensitive information, such as Fund views
on exchange rate and interest rate matters.

SUPPLEMENTAL RESERVE FACILITY-—ESTABLISHMENT

On 17 December 1997, the Executive Board adopted a decision establishing
the Supplemental Reserve Facility. The Supplemental Reserve Facility is in-
tended to provide financial assistance to members experiencing exceptional
balance-of-payments difficulties due to a large short-term financing need result-
ing from a sudden and disruptive loss of market confidence reflected in pressure
on the capital account and the member’s reserves. For the use of this facility by a
member, there should be a reasonable expectation that the implementation of
strong adjustment policies and adequate financing will result, within a short pe-
riod of time, in an early correction of such difficulties. In order to minimize moral
hazard, a member using resources under the Supplemental Reserve Facility will
be encouraged to seek to maintain the participation of creditors, both official and
private, until the pressure on the balance of payments ceases. In this respect, all
options should be considered to ensure appropriate burden-sharing.

Financing under the Supplemental Reserve Facility is available under a
standby or extended arrangement, in addition to resources in the credit tranches or
under the extended Fund facility. Access under the Supplemental Reserve Facil-
ity is not subject to the applicable annual and cumulative access limits. Financing
beyond either limit will be provided exclusively under this facility, unless the
member’s medium-term financing needs require access in the credit tranches or
under the extended Fund facility beyond the annual or cumulative access limits.
Financing under the Supplemental Reserve Facility will be determined on the
basis of the financing needs of the member, its capacity to repay, including in par-
ticular the strength of its programme, its outstanding use of Fund credit and its rec-
ord in using Fund resources in the past and in cooperating with the Fund with
respect to surveillance, as well as the Fund’s liquidity. Financing under the Sup-
plemental Reserve Facility is committed for a period of up to one year and will
generally be available in two or more purchases with the first purchase being
available at the time of approval of financing under the facility. The member’s
obligation to repurchase under this facility is within two to two and half years
from the date of each purchase in two equal semi-annual instalments, the first in-
stalment becoming due two years and the second instalment two and a half years
from the date of each purchase. However, the member is expected to repurchase
one year before the due date unless the Fund decides, upon request by the mem-
ber, to extend each such repurchase expectation by up to one year. During the first
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year following approval of financing under the facility, the rate of charge levied
on purchases under the Supplemental Reserve Facility is 300 basis points per an-
num above the regular rate of charge applied on other use of the Fund’s resources,
as adjusted for burden-sharing. This rate shall be increased by 50 basis points at
the end of the first year and every six months thereafter until it reaches 500 basis
points.

INCREASE IN QUOTAS OF MEMBERS

Article I11, section 2(a), of the Articles of Agreement provides that the Board
of Governors shall conduct a general review of quotas at intervals of not more
than five years and, if it deems appropriate, propose an adjustment of the quotas
of the members. The Tenth General Review of Quotas was completed in early
1995 without recommending an increase in quotas to the Board of Governors.
The report of the Executive Board, which was endorsed by the Board of Gover-
nors, had concluded that the overall size of the Fund at that time was broadly suf-
ficient to enable the Fund to promote its purposes effectively and to fulfil its cen-
tral role in the international monetary system.

On 22 December 1997, the Executive Board approved the report of the Ex-
ecutive Board to the Board of Governors entitled “Increases in quotas of Fund
members—eleventh General Review” and requested the Board of Governors to
vote upon the proposed resolution entitled “Increases in quotas of Fund members
—eleventh General Review: resolution of the Board of Governors”.

In assessing the Fund’s need for resources over the medium term, the Execu-
tive Board stressed that the Fund must be adequately endowed with financial re-
sources to enable it to act effectively when dealing with members’ balance-
of-payments difficulties. The Executive Board also stressed that the Fund must
ensure that its resources are fully safeguarded, including by the adoption and im-
plementation of appropriate policies by members, supported by use of the Fund’s
general resources, and that its resources are provided on a temporary basis,
thereby ensuring that its resources revolve. Finally, the Executive Board stressed
that the Fund must hold a level of usable assets that are sufficient to protect the li-
quidity and immediate usability of members’ claims on the Fund so as to maintain
their confidence and support of the institution.

In its consideration of the size of the increase in quotas, the Executive Board
has taken into account a range of factors, including the growth of world trade and
payments since 1990 (date of the last quotas increase); the scale of potential pay-
ments imbalances, including imbalances that may stem from sharp changes in
capital flows; the prospective demand for Fund resources, including the need to
support members’ growth-oriented adjustment programmes; and the rapid glob-
alization and the associated liberalization of trade and payments, including on
capital account, that has characterized the development of the world economy
since 1990. The Executive Board also considered the Fund’s liquidity position
and the adequacy of the Fund’s borrowing arrangements, in particular the Gen-
eral Arrangements to Borrow and the prospective coming into effect of the New
Arrangements to Borrow. In that regard, the Executive Board reiterated its view
that the borrowing arrangements are not a substitute for larger quotas and that the
Fund should continue to rely on its quota resources as its principal form of financ-
ing and should resort to borrowing only in exceptional circumstances.

In the light of the above considerations and taking into account the agree-
ment reached by the Executive Board at the annual meetings in Hong Kong SAR,
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which was endorsed by the Interim Committee at its meeting on 21 September
1997 in Hong Kong SAR, the Executive Board proposed that the total of Fund
quotas should be increased by 45 per cent, from approximately SDR 146 billion
to approximately SDR 212 billion.

The distribution of the overall quota increase was guided by the views of the
Interim Committee in its communiqués of April and September 1997. On 21 Sep-
tember 1997, the Interim Committee had agreed that, of the overall increase:

—75 per cent would be distributed in proportion to present quotas;

—15 per cent would be distributed in proportion to members’ shares in cal-
culated quotas (based on 1994 data), so as to better reflect the relative
economic position of members;

—10 per cent would be distributed among those members whose present
quotas are out of line with their positions in the world economy (as meas-
ured by the excess of their share in calculated quotas over their share in
actual quotas), of which 1 per cent of the overall increase would be dis-
tributed among five members whose current quotas are far out of line
with their relative economic positions and which are in a position to con-
tribute to the Fund’s liquidity over the medium term.

The Executive Board also proposed adjustments in the quotas of France,
Germany, Italy, and the United Kingdom in a manner that would maintain un-
changed the increases in quotas for all other members. The Executive Board fur-
thermore noted that the United Kingdom and France had agreed to maintain the
equal distribution of quotas between themselves under the Eleventh General Re-
view as first agreed under the Ninth General Review.

SPECIAL ONE-TIME ALLOCATION OF SDRS—REPORT TO THE BOARD OF
GOVERNORS ON PROPOSED FOURTH AMENDMENT TO THE ARTICLES OF
AGREEMENT

On 19 September 1997, pursuant to a request of the Interim Committee that
an amendment of the Articles of Agreement should be proposed providing for a
special one-time allocation of SDRs, the Executive Board decided to adopt the re-
port of the Executive Board to the Board of Governors on the proposed fourth
amendment of the Articles of Agreement of the International Monetary Fund.
The Executive Board also proposed the introduction in the Articles of Agreement
of the modifications included in the proposed fourrth amendment attached to the
resolution in part IV of the report. Finally, the Executive Board recommended the
adoption by the Board of Governors of the resolution in part IV of the report.

Pursuant to the proposed fourth amendment of the Articles of Association,
the text of article XV, section 1, would be amended to provide for the allocation
by the Fund of special drawing rights to members that are participants in the Spe-
cial Drawing Rights Department in accordance with the provisions of a new
schedule M that would be added to the articles.

The Board of Governors adopted resolution No. 52-4 entitled “Special
one-time allocation of SDRs, proposed fourth amendment of the Articles of
Agreement effective September 23, 1997”. The proposed fourth amendment of
the Articles of Agreement will become effective when three fifths of the members
having 85 per cent of the total voting power have accepted the amendment. The
Fund shall certify the fact by a formal communication addressed to all members.

188



COOPERATION AGREEMENT WITH THE WORLD TRADE ORGANIZATION

Following the signature of a Cooperation Agreement with the World Trade
Organization on 9 December 1996, the Board of Governors adopted on 8 January
1997 a proposed amendment to the Fund’s By-Laws granting WTO observer sta-
tus at the annual meetings of the Board of Governors.

6. INTERNATIONAL CIVIL AVIATION ORGANIZATION

(@) Work Programme of the Legal Committee

The General Work Programme of the Legal Committee, as decided by the
Council on 1 December 1997, comprised the following subjects in the order of
priority indicated:

(i) Consideration, with regard to global navigation satellite systems

(GNSS), of the establishment of a legal framework;

(i) Modernization of the Warsaw System and review of the question of the
ratification of international air law instruments;

(iif) Liability rules which might be applicable to air traffic services provid-
ers as well as to other potentially liable parties; liability of air traffic
control agencies;

(iv) United Nations Convention on the Law of the Sea: implications, if any,
for the application of the Chicago Convention, its annexes and other in-
ternational air law instruments;

(v) Actsoroffences of concern to the international aviation community not
covered by existing air law instruments;

(vi) International interests in mobile equipment (aircraft equipment).

(b) Legal meetings

Regarding item (i), the Panel of Legal and Technical Experts on the Estab-
lishment of a Legal Framework decided at its first meeting (25-30 November
1996) to set up two working groups, which reported to the Panel at its second
meeting (6-10 October 1997). At that meeting, the Panel adopted a Draft Charter
on the Rights and Obligations of States relating to GNSS Services and a series of
recommendations.

Regarding item (ii), the 30th session of the Legal Committee approved the
text of a Draft Convention for the Unification of Certain Rules for International
Carriage by Air. Taking into account that the draft instrument approved by the
Legal Committee had not entirely resolved a number of elements, the Council de-
cided on 26 November to establish a Special Group on the Modernization and
Consolidation of the Warsaw System to further advance the work.

Regarding item (v), the Council decided on 6 June that a secretariat study
group be established for the subject.
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7. UNIVERSAL POSTAL UNION

The study of certain legal issues which was begun by the Council of Admin-
istration in 1995 was continued in 1997. One undertaking, the continuation of the
revision of the Acts, led in 1997 to a draft for a new Universal Postal Convention
which would also cover postal parcel services, and two sets of draft regulations,
one for letter post and the other for postal parcels. If the next UPU Congress, to be
held in 1999, accepts the proposal by the Council of Administration, the new
Convention will replace both the current Universal Postal Convention and the
postal parcels agreement.

The Council of Administration has also carried out a revision of the Acts in
respect of postal financial services in collaboration with the Postal Operations
Council. This work led to a draft agreement on postal financial services with reg-
ulations. The agreement is designed to replace the three existing agreements,
namely the money orders agreement, the postal cheques agreement and the
cash-on-delivery agreement.

Within the framework of the revision of the Acts, some provisions have been
moved from the Convention and the financial services agreement to their regula-
tions. The latter can be changed quickly by the Postal Operations Council without
awaiting the decision of the supreme body of UPU, the Congress, which meets
only every five years. This transfer of legislative power primarily concerns opera-
tional aspects.

The Acts of UPU were made accessible on the Internet (www.upu.int) as of
the end of 1997.

8. INTERNATIONAL MARITIME ORGANIZATION?!

(a) Provision of financial security (previously referred
to as “compulsory insurance”)

At its seventy-fourth session, in October 1996, the Legal Committee had es-
tablished a Correspondence Group with the mandate to consider suitable meas-
ures for introducing rules on evidence of financial security for vessels. At its seventy-
fifth (April 1997) and seventy-sixth (October 1997) sessions, the Committee con-
sidered the reports of the Correspondence Group on financial responsibility. The
issue of the need for international regulations was revisited and, although several
delegations were firmly of the opinion that no compelling need had been demon-
strated for international rules on financial security, most delegations felt that at
the current preliminary stage it was necessary for the Correspondence Group to
continue its work. Members were invited to present evidence as to compelling
need to the Committee.

The Committee considered in particular two priorities proposed in the re-
port, namely, the development of rules on evidence of financial responsibility for
passenger claims and rules on claims for which leading P&I Clubs offered insur-
ance. It was agreed that the question of the provision of financial security in re-
spect of passenger claims should be looked at as a matter of priority and that this
might be addressed within the framework of a revision of the Athens Convention

190



relating to the Carriage of Passengers and their Luggage by Sea, 1974, as
amended by the Protocol of 1990 aimed at ensuring wider acceptance of the Con-
vention. Whether such claims should be linked to the Athens Convention or not
was left open for the time being.

The Committee also considered a number of fundamental issues regarding
the elaboration and implementation of general provisions on financial security,
including the form of the revision, the basis of liability, the limits of compensa-
tion, accident insurance, terms of cover and control. The Committee decided that,
with respect to crew claims, ILO should be consulted. However, the Committee
noted that opinions were divided on a number of fundamental questions and
member States were encouraged to work together in order to enable the Commit-
tee to take decisions on a number of policy issues at its next session. The item was
included as a priority item in the work programme for 1998.

(b) Compensation for pollution from ships’ bunkers

The Legal Committee at its seventy-fifth session (April 1997) and seventy-
sixth session (October 1997) continued its consideration concerning an interna-
tional regime for liability and compensation for damage caused by oil from ships’
bunkers.

Alternative texts of articles of a draft free-standing instrument or a draft pro-
tocol modelled on the 1973 Intervention Protocol were presented. While there
were divided opinions on the question of “compelling need” for such a regime,
the Committee discussed a number of fundamental issues in connection with the
possible adoption of such a regime, namely: compulsory insurance; the scope of
application (damage); channelling of liability; administrative burdens associated
with compulsory insurance; and the basis of liability (strict).

The Committee agreed that further work could be done by the sponsoring
delegations and decided that the item should be considered at its next session,
time permitting. This item was included in the work programme for 1998.

(c) Draft convention on wreck removal

The Legal Committee at its seventy-fifth session in April 1997 and its seventy-
sixth session in October 1997 considered the report of the Correspondence Group
on Wreck Removal. A revised draft convention was discussed without prejudice
to the question of need. The Committee also considered a submission by the
Comité Maritime International (CMI) which contained a report of the discussions
on the subject of the draft wreck removal convention which took place at the CMI
Centenary Conference held in Antwerp, Belgium, in June 1997 and also related to
decommissioned structures and wrecks and to removal of structures which had
become redundant or which had been the subject of major casualties.

The Committee exchanged views on issues raised by the Correspondence
Group report, including the geographic scope of application, types of risks cov-
ered, types of wreck/ships covered, limitation of liability, reporting requirements
and additional issues relating to salvors and to requiring contributions from the
cargo.

There was significant support for optional application to territorial waters by
opting out, while mandatory application to both the territorial waters and beyond
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had little support. Some delegations still expressed doubts about the actual need
for the convention. Most detegations favoured mandatory application beyond the
territorial waters and optional application to the territorial waters by opting in.
The Committee decided to refer to the Correspondence Group the study of possi-
ble treaty law problems related to optional application to territorial waters.

The Legal Committee concluded that the Correspondence Group should
continue its work, taking into account the comments at the current session, and re-
port to the Committee at its seventy-seventh session. The Committee agreed to
keep the item on the agenda for 1998.

(d) Technical cooperation subprogramme for maritime legislation

The Legal Committee received information and a progress report on the im-
plementation of the subprogramme for maritime legislation in the Integrated
Technical Cooperation Programme from July 1996 to June 1997.

(e) Carriage by sea of radioactive material

As requested by the Committee at its seventy-fifth session, the representa-
tive of IAEA provided information on the outcome of the Diplomatic Conference
Convened to Adopt a Protocol to Amend the Vienna Convention on Civil Liabil-
ity for Nuclear Damage and to Adopt a Convention on Supplementary Funding
(Vienna, 8-12 September 1997) (“the Liability Conference”), and on the outcome
of the Diplomatic Conference Convened to Adopt a Joint Convention on the
Safety of Spent Fuel Management and on the Safety of Radioactive Waste Man-
agement (Vienna, 1-5 September 1997) (“the Safety Conference”). He noted that
the multilateral instruments adopted at the Diplomatic Conferences were now be-
fore Governments for their consideration. The representative of IAEA further
reported on a resolution on the safety of transport of radioactive materials adopted
in October 1997 at the forty-first regular session of the General Conference of
IAEA.

The Committee took note of the information provided by the representative
of IAEA. A number of delegations indicated the need to further analyse the out-
come of the Conference in order to assess the implications for the maritime trans-
port of nuclear substances. Member States were encouraged to consult with their
own delegations that had attended the IAEA Conference. It was suggested that
States which had not participated in the Conference might directly approach
IAEA to obtain additional information.

() Proposed multilateral convention to combat
illegal migration by sea

The Committee considered a proposal for a multilateral convention to com-
bat the trafficking of illegal migration by sea. However, a question was raised as
to whether IMO was the appropriate body to deal with the subject since the matter
was also the subject of consideration in the United Nations and other international
organizations.

In that connection it was noted that some issues contained in the proposal
had been dealt with by existing international conventions and were appropriate
for other United Nations agencies such as UNHCR and the International Organi-
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zation for Migration. Attention was drawn to the fact that smuggling of illegal mi-
grants had been considered by the United Nations Commission on Crime Preven-
tion and Criminal Justice for a number of years, where further work was
progressing. It was further suggested that some of the issues raised by the pro-
posal went beyond the limits of UNCLOS.

The Committee concluded that, although there had been significant support
for the proposal, most delegations who spoke had expressed their doubts about the
inclusion of the item in the Committee’s work programme at the current stage.

(g) Consideration of a recommendation to convene a diplomatic con-
ference to consider draft articles for a new convention on arrest of
ships

The Committee endorsed the recommendation adopted by the Joint
IMO/UNCTAD Intergovernmental Group of Experts on Maritime Liens and
Mortgages and Related Subjects at its ninth session to convene a United Na-
tions/IMO diplomatic conference to consider the set of draft articles for a new
convention on arrest of ships approved by the Group.

(h) Amendments to treaties

(1) 1997 amendments to the International Convention for the Safety of Life at
Sea, 1974, as amended (SOLAS 1974) (chapters II-1 and V)

The Maritime Safety Committee at its sixty-eighth session (June 1997)
adopted by resolution MSC.65(68) amendments to the following chapters of the
1974 SOLAS Convention:

Chapter II-1:  Construction—subdivision and stability, machinery and
electrical installations;

Chapter V: Safety of navigation.

These amendments to the 1974 SOLAS Convention concern specific re-
quirements for passenger ships, other than ro-ro passenger ships, carrying 400
persons or more and vessel traffic services.

In accordance with the tacit amendment procedure provided for in article
VIII(b)(vii)(2) of the Convention, the amendments shall enter into force on 1 July
1999 unless, prior to 1 January 1999, more than one third of the Contracting Gov-
ernments to the Convention, or Contracting Governments the combined merchant
fleets of which constitute not less than 50 per cent of the gross tonnage of the
world’s merchant fleet, have notified their objections to the amendments.

(2) 1997 amendments to the International Convention on Safety of Life at Sea,
1974, as amended (SOLAS 1974) (new chapter XII and amendments to reso-
lution 4.744(18))

A Conference of Contracting Governments to the International Convention
on Safety of Life at Sea, 1974, as amended (SOLAS 1974), adopted on 27 No-
vember 1997 amendments to the Convention (new chapter XII and amendments
to resolution A.744(18)).
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The new SOLAS chapter XII regulations are aimed at improving the safety
of bulk carriers, and include new survivability and structural requirements for dry
bulk carriers. The conference also adopted amendments to the IMO Guidelines
on the Enhanced Programme of Inspections during Surveys of Builk Carriers and
Oil Tankers (first adopted at the eighteenth IMO Assembly in 1993, and made
mandatory by 1994 amendments to the SOLAS Convention).

In accordance with the tacit amendment procedure provided for in article
VILI(b)(vii)(2) of the Convention, the amendments shall enter into force on 1 July
1999 unless, prior to 1 January 1999, more than one third of the Contracting Gov-
ernments to the Convention, or Contracting Governments the combined merchant
fleets of which constitute not less than 50 per cent of the gross tonnage of the
world’s merchant fleet, have notified their objections to the amendments.

(3) 1997 amendments to the Protocol of 1978 relating to the International Con-
vention for the Prevention of Pollution from Ships, 1973 (MARPOL 73/78)
(IBC Code)

The Marine Environment Protection Committee at its thirty-ninth session
(March 1997) adopted by resolution MEPC.73(39) amendments to the Interna-
tional Code for the Construction and Equipment of Ships Carrying Dangerous
Chemicals in Bulk (IBC Code). The amendments were adopted to clarify vague
expressions in the Code.

In accordance with the tacit amendment procedure provided for in article
16(2)(f)(iii) and (g)(ii) of the 1973 MARPOL Convention, the amendments shall
enter into force on 10 July 1998 provided the amendments are deemed to have
been accepted on 10 January 1998.

(4) 1997 amendments to annex I of the Protocol of 1978 relating to the Interna-
tional Convention for the Prevention of Pollution from Ships, 1973
(MARPOL 73/78)

The Marine Environment Protection Committee at its fortieth session (Sep-
tember 1997) adopted by resolution MEPC.75(40) amendments to annex I of
MARPOL 73/78 as follows:

1. Regulation 10, designation of the North-West European waters as a spe-
cial area;

2. Newregulation 25A, Intact stability criteria for double-hull oil tankers.

In accordance with the tacit acceptance procedure provided for in article
16(2)(f)(iii) and (g)(ii) of the 1973 MARPOL Convention these amendments
shall enter into force on | February 1999 provided the amendments are deemed to
have been accepted on 1 August 1998.
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(5) 1997 amendments to the International Convention on Standards of
Training, Certification and Watchkeeping for Seafarers, 1978, and amend-
ments to the Seafarers’ Training, Certification and Watchkeeping (STCW)
Code

The amendments were adopted by the Maritime Safety Committee on 4 June
1997 by resolutions MSC.66(68) and 67(68). The amendments add new regula-
tions V/2 and V/3 dealing with minimum mandatory requirements for personnel
serving on seagoing passenger ships and ro-ro passenger ships.

In accordance with the tacit amendment procedure provided for in article
XII(1)(a)(ix) of the Convention, the amendments shall enter into force on 1 January
1999, provided the amendments are deemed to have been accepted on 1 July 1998.

(i) Entry into Force of Instruments and Amendments

(1) Instruments

During 1997, no IMO instruments entered into force.

(2) Amendments

a. 1989 amendments to the Convention o: the International Mobile Satellite
Organization (Inmarsat), as amended

The Assembly of Inmarsat had adopted amendments to the Convention on
19 January 1989 at its sixth (extraordinary) session in conformity with article 34
of the Convention. The amendments concern mobile satellite systems and aero-
nautical and land mobile communications and communication on waters not part
of the marine environment.

The conditions for entry into force were met with the deposit of an instru-
ment by China on 26 February 1997. The 1989 amendments entered into force on
26 June 1997.

b. 1989 amendments to the Operating Agreement on the International Mobile
Satellite Organization (Inmarsat), as amended

On 19 January 1989, the Assembly of Inmarsat had confirmed the adoption
of amendments to the Agreement, which were approved by the Council of
Inmarsat at its thirtieth session in conformity with article XVIII of the Operating
Agreement.

The conditions for entry into force were met with the deposit of an instru-
ment by China on 26 February 1997. The 1989 amendments entered into force on
26 June 1997.

c. 1995 amendments to the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers (STCW), 1978

These amendments, together with the Seafarers’ Training, Certification and
Watchkeeping (STCW) Code, were adopted by the Conference of Parties to the
International Convention on Standards of Training, Certification and

195



Watchkeeping for Seafarers, 1978, on 7 July 1995. The amendments represent a
major revision of the Convention. One of the key features is the adoption of the
new STCW Code to which many of the technical regulations have been trans-
ferred. Part of the Code is mandatory and part of it contains recommendations
only.

Under the tacit acceptance procedure, the conditions for entry into force of
the amendments were met on 1 August 1996 and the amendments entered into
force on 1 February 1997.

d. 1995 amendments to the International Convention for the Safety of Life at Sea,
1974 (SOLAS 1974) (chapter V/8; Ships’ Routeing)

The amendments were adopted by the Maritime Safety Committee at its
sixty-fifth session (May 1995) by resolution MSC.46(65). Chapter V/8 deals with
safety of navigation and the purpose of the amendments is to enable ships’ route-
ing systems to be made mandatory. Consequential amendments to the General
Provisions on Ships’ Routeing were also adopted. The conditions for entry into
force were met on 1 July 1996, and the amendments entered into force on 1 Janu-
ary 1997.

e. 1995 amendments to the International Convention for the Safety of Life at
Sea, 1974 (SOLAS 1974) (chapters II-1, II-2, III, IV and V; ro-ro passenger
ships)

The amendments were adopted by the Conference of Contracting Govern-
ments to the International Convention for the Safety of Life at Sea, 1974 (SOLAS
1974) on 29 November 1995.

The most important of the changes concerned the stability of ro-ro passenger
ships. The Conference agreed to significantly upgrade the damage stability re-
quirement to be applied to all existing ro-ro passenger ships.

The Conference further adopted a resolution permitting regional arrange-
ments to be made on special safety requirements for ro-ro passenger ships.

The conditions for entry into force were met on 1 January 1997, and the
amendments entered into force under the Convention’s tacit acceptance proce-
dure on 1 July 1997.

[ 1995 amendments to the Protocol of 1978 relating to the International Con-
vention for the Prevention of Pollution from Ships, 1973 (MARPOL 73/78)
(amendments to annex V)

The Marine Environment Protection Committee at its thirty-seventh session
(September 1995) adopted by resolution MEPC.65(37) amendments to annex V
of MARPOL 73/78.

These amendments, inter alia, add to annex V a new regulation 9 entitled
“Placards, waste management plans and garbage record keeping”, providing a basis
for the enforcement of the requirements of annex V. The amendments were
deemed to be accepted on 1 January 1997 and entered into force on 1 July 1997.
The requirements apply to existing ships from 1 July 1998.
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g 1996 amendments to the Convention on Facilitation of International Mari-
time Traffic, 1965

The Facilitation Committee at its twenty-fourth session (January 1996)
adopted by resolution FAL.5(24) a number of amendments to the annex to the
Convention on Facilitation of International Maritime Traffic, 1965. The amend-
ments concern the passenger list, inadmissible persons, pre-import information
and national facilitation committees.

The conditions for entry into force were met on 1 February 1997 and the
amendments entered into force on 1 May 1997.

h. 1996 amendments to the Protocol relating to Intervention on the High Seas
in Cases of Pollution by Substances other than Oil, 1973 (INTERVENTION
PROT 1973)

The Marine Environment Protection Committee at its thirty-eighth session
(July 1996) adopted by resolution MEPC.72(38), in accordance with article III of
the Protocol, an amended list of substances to be annexed to the Protocol. The
amended list was deemed to have been accepted on 19 September 1997, and en-
tered into force on 19 December 1997.

9. WORLD INTELLECTUAL PROPERTY ORGANIZATION

(@) Introduction

1. The year 1997 was marked by a vigorous level of WIPO activities in its
three main fields of work: cooperation with developing countries in the strength-
ening of their intellectual property systems (development cooperation); promo-
tion of the adoption of new, or the revision of existing, norms for the protection of
intellectual property at the national, regional and multilateral levels (norm-setting);
and facilitating the acquisition of intellectual property protection, through inter-
national registration systems (registration activities).

(b) Development cooperation activities

2. The main forms in which WIPO provided assistance to developing
countries in the fields of industrial property and copyright and neighbouring
rights continued to be the development of human resources, the provision of legal
advice and technical assistance for the automation of administrative procedures
and the retrieval of technological information.

3. A special feature of WIPO activities for developing countries continued
to be the holding of sessions of the “WIPO Academy”. During the first six months
of 1997, two two-week sessions were held for middle- and senior-level govern-
ment officials coming from 26 developing countries. The aim of each session was
to present, for reflection and discussion, current intellectual property issues in
such a way as to highlight the policy considerations behind them and thereby en-
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able the participants in the Academy, on their return to their countries, to better
formulate appropriate policies for their Governments.

4. As concemns the provision of legal and technical advice to developing
countries, about 200 advisory missions were undertaken to several developing
countries in a variety of fields, including the implications of the TRIPS Agree-
ment, the enactment of laws or the revision of existing ones (particularly to com-
ply with the obligations arising from the said Agreement), the modernization of
national industrial property and copyright administrative infrastructure, includ-
ing streamlining and computerization of administrative procedures, strengthen-
ing of links between national industrial property administrations and the private
sector, promotion of invention and innovation, collective copyright management,
the establishment of industrial property information services, and the creation of
national facilities for intellectual property teaching. A number of such advisory
missions also gave on-the-job training to staff of national administrations on spe-
cialized industrial property areas such as patent and trademark examination and
classification, and assisted in the installation of computer equipment and soft-
ware.

5. Cooperation with developing countries at the regional or subregional
level was further strengthened by the continued cooperation with the African In-
tellectual Property Organization (OAPI), the African Regional Industrial Prop-
erty Organization (ARIPO), the Association of South-East Asian Nations
(ASEAN), the Board of the Cartagena Agreement (JUNAC), the Islamic Educa-
tional, Scientific and Cultural Organization (ISESCO), the Latin American Eco-
nomic System (SELA), the Organization of African Unity (OAU), the Permanent
Secretariat of the General Treaty on Central American Economic Integration
(SIECA) and the Common Market of the South (Mercosur).

(¢) Norm-setting activities

6. In the norm-setting area, there was progress in the work of the Commit-
tee of Experts for the planned Patent Law Treaty and in respect of a more effec-
tive protection of well-known marks, and the commencement of new work on,
inter alia, recordal of trademark licences and on questions concerning trademarks
and Internet domain names. Finally, the period witnessed decisions on future
work relating to the development of the Hague Agreement concerning the Inter-
national Deposit of Industrial Designs and the draft Treaty on the Settlement of
Intellectual Property Disputes between States.

7. Also, norm-setting activities in the field of copyright and neighbouring
rights were marked by three major meetings organized by WIPO, in April and
May 1997, respectively in Phuket, Thailand, Manila and Seville, Spain.

8. The UNESCO-WIPO World Forum on the Protection of Folklore, held
in Phuket, examined the preservation and conservation of folklore in the various
regions of the world; legal means of protection of expressions of folklore in na-
tional legislation; economic exploitation of expressions of folklore; and interna-
tional protection o/f expressions of folklore.

9. The WIPO World Symposium on Broadcasting, New Communication
Technologies and Intellectual Property, held in Manila, examined the issue of
broadcasters as owners of neighbouring rights; the legal status of broadcast
programmes at the borderline of copyright and neighbouring rights; broadcasters
as “users”; convergence of communication technologies; terrestrial broadcasting,
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satellite broadcasting and communication to the public by cable; and digital trans-
missions in the Internet and similar networks.

10. The WIPO International Forum on the Exercise and Management of
Copyright and Neighbouring Rights in the Face of the Challenges of Digital
Technology, held in Seville, offered an opportunity for the representatives of dif-
ferent groups interested in the protection, exercise and management of copyright
and neighbouring rights to come together, identify their common interests, ex-
change information and outline the areas where cooperation and joint action were
needed.

11. In the patent area, the Committee of Experts on the Patent Law Treaty
(PLT) held a session in June 1997. The Committee considered draft provisions
for the proposed PLT and its Regulations. Draft provisions were accordingly pre-
pared by the International Bureau for the review of a further session of the Com-
mittee in June 1997. A (fifth) session of the Committee was held in December
1997. Proposals for decisions on the date and agenda of the diplomatic confer-
ence for the adoption of the Patent Law Treaty and on the convening of a prepara-
tory meeting with procedural aspects of the diplomatic conference would be sub-
mitted to the General Assembly of WIPQ after the next session of the Committee
of Experts, on the basis of the results of that session and taking into account the
possible need for another session of the Committee of Experts.

12. As regards trademark licences, draft articles aimed at the simplifica-
tion and harmonization of procedures relating to the recordal of licences for the
use of marks and a model international request form for the recordal of licences
were examined by the Committee of Experts on Trademark Licences, which met
for the first time in February 1997. The draft articles had been drafted in the same
treaty language as the Trademark Law Treaty (TLT), and it is proposed that they
become the substantive part of a Protocol to the TLT.

13.  As regards international intellectual property issues arising from the
new global information infrastructure, including the Internet, and more specifi-
cally trademarks and Internet domain names, a meeting of consultants was or-
ganized in February 1997 to review a full range of issues on the matter, and a con-
sultative meeting was convened in May 1997 to examine them further. A second
consultative meeting was convened in September 1997. Also, consultants from
space agencies met at WIPO in March 1997 to discuss the possibility and desir-
ability of adopting special rules or recommending principles which could be used
by all interested States for the protection of inventions made or used in outer
space. Finally, in June 1997, a WIPO consultative meeting reviewed the need for,
and feasibility of, the establishment of an international centralized system for the
recording of assignments of patent applications and of patents.

14. Special brochures were issued containing the text of the newly
adopted: (i) WIPO Copyright Treaty (WCT) (1996), with the agreed statements
of the Diplomatic Conference that adopted the Treaty and the provisions of the
Berne Convention (1971) referred to in the Treaty; and (ii) WIPO Performances
and Phonograms Treaty (WPPT) (1996), with the agreed statements of the Diplo-
matic Conference that adopted the Treaty and the provisions of the Berne Con-
vention (1971) and of the Rome Convention (1961) referred to in the Treaty
(WIPO publications Nos. 226 and 227, respectively).
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(d) International registration activities

15.  As far as the Patent Cooperation Treaty (PCT) is concerned, the in-
crease in the number of international applications filed under the PCT continued
in 1997. In 1997, a record number of 54,422 international applications was filed,
representing an increase of 12.6 per cent over the figure for 1996 and the equiva-
lent of some 3 million national applications.

16. The weekly publication of the PCT Gazette, in separate English and
French editions, continued. In January 1997, a special issue of the PCT Gazette
was published, containing consolidated general information relating to contract-
ing States, national and regional offices and international authorities. The PCT
Applicant’s Guide, which contains information on the filing of international ap-
plications and the procedure during the international phase as well as information
on the national phase and the procedure before the designated (or elected) offices,
was updated in 1997 to include the many changes that had occurred during the pe-
riod under review in respect of the PCT.

17. In February 1997, the Meeting of International Authorities under the
PCT(PCT/MIA) held its sixth session in Canberra and discussed, among other
things, possible modifications of the PCT Search Guidelines; proposed modifica-
tions of the PCT Preliminary Examination Guidelines; establishment of a uni-
form standard for the presentation of nucleotide and/or amino acid sequence list-
ings in international applications; and certain aspects of international preliminary
examination and impact of electronic transmission of documents (including inter-
national applications and international search reports) on the PCT procedure. In
April and June 1997, an ad hoc PCT Advisory Group on proposed amendments to
the PCT Regulations met to give advice on possible amendments to the said regu-
lations to be considered by the PCT Assembly in September 1997.

18.  As far as the Madrid system is concerned, the total number of interna-
tional trademark registrations recorded in the International Register during 1997
was 19,070 and the combined total of international trademark registrations and
renewals was 23,944, which represented en increase of 4 per cent over the corre-
sponding figure for 1996. During the first six months of 1997, as an average of
11.40 countries were designated by registration, the 9,553 registrations were
equivalent to some 109,000 national registrations.

19. Operations under the Madrid Protocol started on 1 April 1996. In con-
nection with the entry into force of the Madrid Protocol, WIPO continued a con-
siderable programme of awareness promotion, which included seminars and
training for its potential users as well as for national administrations in different
countries. WIPO officials gave presentations on the Madrid system at 11 semi-
nars and training courses in seven countries during the first six months of 1997.
Furthermore, WIPO organized four seminars entirely devoted to the subject of
the Madrid system in January and June 1997.

20. InJune 1997, an informal meeting was organized to examine propos-
als to adjust the Common Regulations under the Madrid Agreement and Protocol
to the combined use of the Madrid system and the Community Trade Mark sys-
tem. The said proposals were submitted to the Governing Bodies at their Septem-
ber/October 1997 session.

21. As far as the Hague system is concerned, during 1997, the total of in-
ternational industrial design deposits, renewals and prolongations was 6,223, rep-
resenting an increase of 6 per cent compared to 1996.
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22. Work continued with a view to making the Hague system accessible to
more countries. The Committee of Experts on the Development of the Hague
Agreement concerning the International Deposit of Industrial Designs reviewed,
in November 1997, the drafts of the International Bureau for a new Act of the
Hague Agreement.

(¢) WIPO Arbitration and Mediation Centre

23. During the period under review, the WIPO Arbitration and Mediation
Centre continued to undertake a number of promotional activities on the features
and advantages of this new service, including a conference on mediation in
March 1997, two training programmes on mediation in intellectual property dis-
putes in May 1997, a workshop for arbitrators in June 1997 and an advanced me-
diation workshop in May 1997.

24. Asregards Internet domain name disputes, further to the signature by
56 entities of a Memorandum of Understanding on the generic Top Level Domain
Name Space of the Internet Domain Name System on 1 May 1997, the Director
General declared that the WIPO Arbitration and Mediation Centre was available
for administering procedures for the settlement of disputes concerning second
level domains registered in the generic top level domain name spaces covered by
the Memorandum of Understanding.

() New adherences to treaties

25. The growing importance given to the effective protection of intellec-
tual property was evidenced by the growing membership in WIPO-administered
treaties. During 1997, the following States became party to or deposited an instru-
ment of ratification of or accession to the following treaties (the figures in brack-
ets indicate the total number of States party to the treaty as at 31 December 1997):

Convention Establishing the World Intellectual Property Organization:
Cape Verde, Equatorial Guinea, Ethiopia, Papua New Guinea and Samoa
(166);

Paris Convention for the Protection of Industrial Property: Bahrain, Equa-
torial Guinea and Sierra Leone (143);

Berne Convention for the Protection of Literary and Artistic Works: Bah-
rain, Belarus, Cape Verde, Dominican Republic, Equatorial Guinea, Guate-
mala, Indonesia and Mongolia (128);

Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure: Portugal, Slovenia, South
Africa and Ukraine (42);

International Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations (Rome): Cape Verde, Leba-
non, Poland and the former Yugoslav Republic of Macedonia (56);

Convention for the Protection of Producers of Phonograms against Unau-
thorized Duplication of their Phonograms (Geneva): Latvia and the former
Yugoslav Republic of Macedonia (56);

Strasbourg Agreement concerning the International Patent Classification:
Republic of Moldova (39);
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Nice Agreement concerning the International Classification of Goods and
Services for the Purposes of the Registration of Marks: Democratic People’s
Republic of Korea and Republic of Moldova (52);

Lisbon Agreement for the Protection of Appellations of Origin and their
International Registration: Costa Rica (18);

Locarno Agreement Establishing an International Classification for Industrial
Designs: Democratic People’s Republic of Korea and Republic of Moldova
(30);

Vienna Agreement Establishing an International Classification of the Figu-
rative Elements of Marks: Cuba and the Republic of Moldova (11);

Patent Cooperation Treaty (PCT): Gambia, Guinea-Bissau, Indonesia,
Sierra Leone and Zimbabwe (94);

Madrid Agreement concerning the International Registration of Marks: Sierra
Leone (47);

Protocol relating to the Madrid Agreement: France, Hungary, Iceland,
Liechtenstein, Lithuania, Russian Federation, Slovakia, Slovenia, Switzer-
land and Yugoslavia (25);

Hague Agreement concerning the International Deposit of Industrial De-
signs: Greece and Mongolia (29);

Trademark Law Treaty: Australia, Cyprus, Denmark, Indonesia, Japan,
Liechtenstein, Slovakia and Switzerland (14).

10. INTERNATIONAL FUND FOR AGRICULTURAL
DEVELOPMENT

(@) Membership

The instrument of accession of the Government of South Africa to the
Agreement Establishing IFAD was deposited with the Secretary-General of the
United Nations on 14 February 1997, the date of its receipt. In accordance with ar-
ticle 13, section 3(b), the Agreement entered into force for South Africa on that
day. Earlier, at its nineteenth session (17-18 January 1996), the Governing Coun-
cil of IFAD had approved the non-original membership in IFAD of South Africa
and decided that it should be classified as a member of category III in accordance
with articles 3.2(b), 3.3(a), 4.2(b) and 13.1(c) of the Agreement Establishing
IFAD and section 10 of the By-Laws for the Conduct of Business of the Fund.

(b) Appointment of the President of IFAD

At its twentieth session (20-21 February 1997), the Governing Council de-
cided on 20 February 1997 to reappoint Fawzi H. Al-Sultan, for a second term
from 1997 to 2001, as President of IFAD and adopted by acclamation resolution
96/XX thereon.
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(¢) Report on the Fourth Replenishment of IFAD’s Resources

The Governing Council, at its twentieth session, completed the Fourth Re-
plenishment of IFAD’s Resources by adopting resolution 98/XX, which amended
resolutions 87/XVIII and 93/XIX, also on the Fourth Replenishment. The resolu-
tion contained the definitive pledges of contributions of the member States and
completed the earlier, main resolution (97/XVIII), by inserting or amending dates
specified therein. The act of completing the Fourth Replenishment resolution also
triggered the effectiveness of resolution 86/XVIII, which had been adopted by the
Governing Council in 1995 and amended the Agreement Establishing IFAD and
other basic legal documents so as to introduce a new governance structure. The
new structure dispensed with the original system of those categories of member-
ship (OECD, OPEC and developing countries) and introduced a system for dis-
tributing votes on the basis of the total amount of contribution made by each
member State while reserving at least one third of the votes for developing coun-
tries. Consequential amendments were also made to the representation of the
member States on the Executive Board.

The Governing Council, furthermore, adopted resolution 99/XX amending
resolution 56/XII on the Third Replenishment of IFAD’s Resources, thereby re-
leasing for loan commitments the blocked portion of category I’s Third Replen-
ishment Supplementary Contributions:

Resolution 99/XX:

amended paragraph 1.3(b)(iv) of resolution 56/XII as follows (where an
amendment is made, the text to be deleted is placed between square brack-
ets):

“the supplementary portion of the contributions of category I shall be
paid in parallel instalments to the remainder of its additional contribu-
tions in accordance with the provisions of paragraphs 8 and 12. [How-
ever, supplementary contributions of category I shall become available
for use by the Fund pro rata in the proportion 3:1 as the supplementary
contributions of category III become available]”.

(d) Advance Commitment Authority
The Governing Council, at its twentieth session, adopted on 21 February
1997 resolution 100/XX on the provision of Advance Commitment Authority.

(i) The resolution amended article 4, section 1, of the Agreement Estab-
lishing IFAD as follows (the text to be added is in italics):

“The resources of the Fund shall consist of:
(i) Initial contributions;
(ii) Additional contributions;

(iii) Special contributions from non-member States and from other
sources; and

(iv) Funds derived or to be derived from operations or otherwise ac-
cruing to the Fund”.

(ii) The resolution also amended:

Regulation IV, paragraph 1, of the Financial Regulations of IFAD as follows
(the text to be added is in italics):
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“The resources of the Fund shall consist of contributions received by
the Fund and the funds derived or to be derived from operations or
otherwise accruing to the Fund in accordance with article 4.1 of the
Agreement”.

Through the resolution, the Governing Council authorized the Executive
Board to make commitments for new loans and grants against foreseen loan re-
payments under special circumstances and with great caution, thus maximizing
the resources received from the member States through the Fourth Replenish-
ment. The advance commitment authority compensates, year by year, for fluctua-
tions in the resources available for commitment and is established to act as a re-
serve resource.

(e) Participation in the Heavily Indebted Poor Countries

Debt Initiative (HIPC DI)

The Governing Council of IFAD at its twentieth session, on 21 February
1997, adopted resolution 101/XX. The resolution decided that:

®
(ii)

(iif)

(iv)

™

IFAD shall participate in HIPC DI,

The Executive Board may authorize the President of IFAD to conclude,
on the basis of a recommendation from the President of IFAD, such
agreements as may be necessary with the World Bank for the participa-
tion of IFAD in HIPC DI and the World Bank HIPC Trust Fund;

IFAD participation in HIPC DI shall be either: (@) through direct parti-
cipation in, and contribution to, the World Bank HIPC Trust Fund that
is to be established and/or (b) through IFAD working in parallel, but in
full coordination, with the said Trust Fund, dependent upon particular
circumstances relating to heavily indebted poor countries to be assisted
under the DI and/or such conditions as may be attached to specific bi-
lateral donor contributions to IFAD for this purpose;

The Executive Board may authorize the President of IFAD to approve
for each country declared eligible under HIPC DI a debt relief package
coordinated with the Trust Fund Administrator, the International De-
velopment Association (IDA), with the objective of reducing that coun-
try’s debt to a sustainable level,;

In paragraph 32 of the Lending Policies and Criteria (IFAD Lending
Policies and Criteria), the following text shall be added after subpara-
graph (d) thereof:

“For the purposes of implementing the Heavily-Indebted Poor
Countries Debt Initiative, the Executive Board may amend the
terms upon which an approved loan is provided to a country. In
determining the grace period, the maturity date and the amount of
each instalment for the repayment of loans, the Executive Board
shall take into account an assessment of a country’s debt
sustainability produced under the Heavily-Indebted Poor Coun-
tries Debt Initiative.”

The above resolution was adopted to enable IFAD to participate in HIPC DI,
initiated by the World Bank and the International Monetary Fund, either through
contributions to the World Bank HIPC Trust Fund or by setting up its own trust
fund. IFAD later decided to set up its own trust fund.
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() Loan administration and supervision of project implementation

Article 7, section 2(g), of the Agreement Establishing IFAD states, inter alia,
“[T]he Fund shall entrust the administration of loans, for the purposes of the dis-
bursement of the proceeds of the loan and the supervision of the implementation
of the project or programme concerned, to competent international institutions.”

At its twentieth session, the Governing Council reviewed the report of the
Joint Review on Supervision Issues for IFAD-Financed Projects and approved
the five recommendations set out in the report.

Recommendation 5 stated: “[GJiven that learning about project implementa-
tion through supervision is the most effective way of learning from experience,
IFAD should begin selecting experimental direct project supervision. Such super-
vision would cover a small, representative sample of IFAD-initiated projects, in-
cluding some projects that are innovative in design or implementation approach.”

Pursuant to that recommendation, the Governing Council adopted resolution
102/XX in which it decided, inter alia, as follows:

“IFAD may supervise specific projects and programmes financed by it in ac-
cordance with recommendation 5 of the said report. Such supervision shall
be limited to a small representative sample of IFAD-initiated projects, in-
cluding some projects that are either innovative in design or explore new ar-
rangements for implementation. IFAD may contract the administration of its
loans and grants (procurement and disbursement) to competent public, na-
tional or international entities. [FAD supervision and administration ar-
rangements shall be decided by the Executive Board at the same time as the
approval of a loan or grant for a project or programme. No more than a total
of 15 projects and no more than 3 projects per geographic region may be di-
rectly supervised and administered during a period of five years.

“This resolution shall enter into force and effect on the date of its adoption
by the Governing Council and shall cease to be operational five years after
the date of effectiveness of the last approved project referred to in the above
paragraph. Prior to the latter date, the President shall submit the results of
IFAD’s experience and conclusions on the said experimental activity on
project supervision and loan administration to the Executive for its review.
Based on its deliberation thereon, the Executive Board shall make appropri-
ate recommendations for the consideration of the Governing Council on the
future direction and approach.”

By adopting the above resolution, the Governing Council effectively sus-
pended, on a trial basis, article 7, section 2(g), of the Agreement Establishing
IFAD which is to the effect that IFAD shall entrust the administration of its loans
and the supervision of implementation of its projects or programmes to other
competent international institutions.
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11. WORLD TRADE ORGANIZATION

(a) Membership

During 1997, the Democratic Republic of the Congo and Congo became
original members pursuant to article XI of the Marrakesh Agreement Estab-
lishing the World Trade Organization (WTO Agreement). In addition, Mongolia
and Panama acceded to the WTO Agreement, making the total membership at the
end of the year 132.

(b) Dispute settlement

During 1997, 50 requests for consultations were received pursuant to article
4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes. The Dispute Settlement Body established panels regarding the follow-
ing cases:

Hungary—Export Subsidies in Respect of Agricultural Products: com-
plaints by Argentina, Australia, Canada, New Zealand, Thailand and the
United States of America (WT/DS35)

Turkey—Taxation of Foreign Film Revenues: complaint by the United
States of America (WT/DS43)

Argentina—Measures affecting Imports of Footwear, Textiles, Apparel and
Other Items: complaint by the United States of America (WT/DS56)

United States of America—Import Prohibition of Certain Shrimp and
Shrimp Products: complaints by India, Malaysia, Pakistan and Thailand
(WT/DSS58)

European Communities—Customs Classification of Certain Computer
Equipment: complaint by the United States of America (WT/DS62,
WT/DS67 and WT/DS68)

Guatemala—Anti-Dumping Investigation regarding Imports of Portland
Cement from Mexico: complaint by Mexico (WT/DS60)

Australia—Measures affecting Importation of Salmon: complaint by Can-
ada (WT/DS18)

Indonesia—Certain Measures affecting the Automobile Industry: com-
plaints by the European Communities (WT/DS54), Japan (WT/DS55) and
the United States of America (WT/DS59)

European Communities—Measures affecting Importation of Certain Poul-
try Products: complaint by Brazil (WT/DS69)

Korea—Taxes on Alcoholic Beverages: complaints by the European Com-
munities (WT/DS75) and the United States of America (WT/DS84)

Argentina—Measures affecting Textiles and Clothing: complaint by the Eu-
ropean Communities (WT/DS77)

India—Patent Protection for Pharmaceutical and Agricultural Chemical
Products: complaint by the European Communities (WT/DS79)

European Communities—Measures affecting Butter Products: complaint by
New Zealand (WT/DS72)
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Japan—Measures affecting Agricultural Products: complaint by the United
States of America (WT/DS76)

Chile—Taxes on Alcoholic Beverages: complaint by the European Commu-
nities (WT/DS87)

During 1997, the Dispute Settlement Body adopted panel and Appellate
Body reports on the following cases:

United States of America—Restrictions on Imports of Cotton and Man-
Made Fibre Underwear: complaint by Costa Rica (WT/DS24)

Brazil—Measures affecting Desiccated Coconut: complaint by the Philip-
pines (WT/DS22)

United States of America—Measure affecting Imports of Woven Wool Shirts
and Blouses: complaint by India (WT/DS33)

Canada—Certain Measures concerning Periodicals: complaint by the
United States of America (WT/DS31)

European Communities—Regime for the Importation, Sale and Distribution
of Bananas: complaints by Ecuador, Guatemala, Honduras, Mexico and the
United States of America (WT/DS27)

12. INTERNATIONAL ATOMIC ENERGY AGENCY

CONVENTION ON THE PHYSICAL PROTECTION
OF NUCLEAR MATERIAL™

During 1997, Cuba and Lebanon adhered to the Convention. By the end of
the year, there were 60 parties.

CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT

During 1997, Lebanon, Myanmar, the Philippines and Singapore adhered to
the Convention. By the end of the year, there were 80 parties.

CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR
RADIOLOGICAL EMERGENCY™

In 1997, Lebanon, the Philippines and Singapore adhered to the Convention.
By the end of the year, there were 75 parties.

VIENNA CONVENTION ON CIVIL LIABILITY FOR
NUCLEAR DAMAGE, 1963%

During 1997, Lebanon ratified, and Belarus and Israel signed the Conven-
tion. By the end of the year, there were 28 parties.

207



JOINT PROTOCOL RELATING TO THE APPLICATION OF THE VIENNA CONVENTION
AND THE PARIS CONVENTION™

- During 1997, the status of the Convention remained unchanged, with 20 par-
ties.

CONVENTION ON NUCLEAR SAFETY

During 1997, Argentina, Austria, Belgium, Brazil, Germany, Greece, Lux-
embourg, Pakistan, Peru and Singapore adhered to the Convention. By the end of
the year, there were 42 parties.

JOINT CONVENTION ON THE SAFETY OF SPENT FUEL MANAGEMENT AND ON THE
SAFETY OF RADIOACTIVE WASTE MANAGEMENT™

The Joint Convention on the Safety of Spent Fuel Management and on the
Safety of Radioactive Waste Management was adopted on 5 September 1997 by a
Diplomatic Conference (1-5 September 1997) and was opened for signature at
Vienna on 29 September 1997 at the 41st General Conference of the International
Atomic Energy Agency. The Convention will remain open for signature until its
entry into force. During 1997, Argentina, Belgium, Brazil, the Czech Republic,
Finland, France, Germany, Hungary, Indonesia, Ireland, Kazakhstan, Lebanon,
Lithuania, Luxembourg, Morocco, Norway, Poland, the Republic of Korea, Ro-
mania, Slovakia, Slovenia, Sweden, Switzerland, Ukraine, the United Kingdom
of Great Britain and Northern Ireland and the United States of America signed the
Convention. By the end of the year, there were 26 signatories.

PROTOCOL TO AMEND THE VIENNA CONVENTION ON CIVIL LIABILITY FOR
NUCLEAR DAMAGE™

The Protocol to Amend the Vienna Convention on Civil Liability for Nu-
clear Damage was adopted on 12 September 1997 by a Diplomatic Conference
(8-12 September 1997) and was opened for signature at Vienna on 29 September
1997 at the 41st General Conference of the International Atomic Energy Agency.
The Protocol will remain open for signature until its entry into force. During
1997, Argentina, Hungary, Indonesia, Lebanon, Lithuania, Morocco, Poland,
Romania and Ukraine signed the Protocol. By the end of the year, there were 9
signatories.

CONVENTION ON SUPPLEMENTARY COMPENSATION FOR NUCLEAR DAMAGE™

The Convention on Supplementary Compensation for Nuclear Damage was
adopted on 12 September 1997 by a Diplomatic Conference (8-12 September
1997), and was opened for signature at Vienna on 29 September 1997 at the 41st
General Conference of the International Atomic Energy Agency. The Convention
will remain open for signature until its entry into force. During 1997, Argentina,
Australia, Indonesia, Lebanon, Lithuania, Morocco, Romania, Ukraine and the
United States of America signed the Convention. By the end of the year, there
were 9 signatories.?!
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EXTENSION OF THE AFRICAN REGIONAL COOPERATIVE AGREEMENT FOR
RESEARCH, DEVELOPMENT AND TRAINING RELATED TO NUCLEAR ENERGY?*?

In 1997, Uganda accepted the extension of the Agreement, making a total of
21 parties.

SECOND AGREEMENT TO EXTEND THE 1987 REGIONAL COOPERATIVE
AGREEMENT FOR RESEARCH, DEVELOPMENT AND TRAINING RELATED TO
NUCLEAR SCIENCE AND TECHNOLOGY, 1987 (RCA)™

In 1997, the Second Extension Agreement entered into force in accordance
with its terms, and the 1987 RCA continues in force for a further five-year period
with effect from 12 June 1997.

By the end of 1997, 13 States parties had accepted the extension of the
Agreement: Australia, Bangladesh, China, India, Japan, Malaysia, Mongolia,
New Zealand, Pakistan, Republic of Korea, Singapore, Sri Lanka and Viet Nam.

SAFEGUARDS AGREEMENTS

During 1997, Safeguards Agreements pursuant to the Treaty on the
Non-Proliferation of Nuclear Weapons entered into force with Algeria, 2
Belize,2** the Czech Republic,2*® Estonia?®” and Slovenia.?*® An additional Safe-
guards Agreement pursuant to the Non-Proliferation Treaty was concluded with
Georgia, but has not yet entered into force.

Safeguards Agreements pursuant to the Non-Proliferation Treaty and the
Treaty for the Prohibition of Nuclear Weapons in Latin America and the Carib-
bean (Treaty of Tlatelolco) entered into force with Bahamas?® and Guyana. 240

One Protocol Additional to the Safeguards Agreeement between Australia
and TAEA pursuant to the Non-Proliferation Treaty entered into force.?*' A Proto-
col Additional to the Safeguards Agreement between Armenia and IAEA** was
concluded, pursuant to the Non-Proliferation Treaty; pending the entry into force,
the Protocol shall apply provisionally upon signature. A Protocol Additional to
the Safeguards Agreement between Georgia and IAEA was concluded pending
the entry into force of the Safeguards Agreement pursuant to the Non-Prolifera-
tion Treaty; four Protocols Additional to Safeguards Agreements pursuant to the
Non-Proliferation Treaty were concluded with Lithuania, the Philippines, Poland
and Uruguay, but have not yet entered into force.

An Agreement by exchange of letters was concluded between Argentina and
1AEA confirming that the Safeguards Agreement concluded between Argentina,
Brazil, the Brazilian-Argentine Agency for Accounting and Control of Nuclear
Materials and IAEA (the Quadripartite Agreement) also satisfies the obligation of
Argentina under article 13 of the Treaty of Tlatelolco and under article III of the
Non-Proliferation Treaty.?*> An Agreement by exchange of letters was concluded
between Brazil and [AEA confirming that the Safeguards Agreement concluded
between Argentina, Brazil, the Brazilian-Argentine Agency for Accounting and
Control of Nuclear Materials and IAEA (the Quadripartite Agreement) also satis-
fies the obligation of Brazil under article 13 of the Treaty of Tlatelolco.2*

Agreements by exchange of letters were also concluded between Belize,
Dominica,* Saint Kitts and Nevis,2*’ Saint Vincent and the Grenadines?* and
IAEA confirming that the Safeguards Agreements concluded pursuant to the
Non-Proliferation Treaty satisfy the obligation of Belize, Brazil, Dominica, Saint
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Kitts and Nevis, and Saint Vincent and the Grenadines under article 13 of the
Treaty of Tlatelolco.

By the end of 1997, there were 221 Safeguards Agreements in force with
137 States; 118 of these agreements had been concluded pursuant to the Non-
Proliferation Treaty and/or the Treaty of Tlatelolco with 126 non-nuclear-weapon
States. Voluntary offer agreements are in force with all five nuclear-weapon
States.

LIABILITY FOR NUCLEAR DAMAGE

During the first part and second parts of its 17th session (February and April
1997, respectively), the Standing Committee on Liability for Nuclear Damage
completed preparation of the entire texts of a draft protocol to amend the Vienna
Convention on Civil Liability for Nuclear Damage and of a convention on supple-
mentary funding. Notwithstanding that some States voiced their continuing con-
cern regarding some provisions of both drafts, the Committee decided to transmit
the draft texts, without bracketed provisions, for consideration by the IAEA
Board of Governors.

In June 1997, the IAEA Board of Governors considered the report of the
Standing Committee and authorized the Director General to convene a Diplo-
matic Conference for the consideration and adoption of the draft instruments pre-
pared by the Committee.

The Diplomatic Conference was held from 8 to 12 September 1997; 81
States participated, and four international organizations and three non-govern-
mental organizations attended as observers. The Conference adopted the Protocol
to Amend the Vienna Convention on Civil Liability for Nuclear Damage by a
non-recorded vote of 64 in favour to 1 against, with 2 abstentions. That vote in-
cluded a vote of 21-0-0 by the parties to the Vienna Convention. According to a
special rule of procedure, a two-thirds majority of those present and voting which
was required for adoption of the Protocol, including parts thereof or amendments
thereto, needed to include a two-thirds majority of parties to the Vienna Conven-
tion present and voting. The Convention on Supplementary Compensation for
Nuclear Damage was adopted by a vote of 66 in favour to 1 against, with 2 absten-
tions. Only a few modifications of substance were introduced in the drafis pre-
pared by the Standing Committee.

The Protocol provides, inter alia, for: (i) the coverage of nuclear damage suf-
fered in a non-Contracting State; an exception is allowed if such a State has a nu-
clear installation and does not afford reciprocal benefits; (ii) an enhanced defini-
tion of nuclear damage which covers the costs of reinstatement of damaged
environment; (iii) costs of preventive measures; (iv) a substantially higher min-
imum liability limit (at least 300 million SDRs, which may be divided between
the liable operator and the Installation State); and (v) an extension of the period
for submission of claims for loss of life and personal injury to 30 years. All States
may sign and adhere to the Protocol, i.e., not only parties to the Vienna Conven-
tion. It is provided, however, that a State adhering to the Protocol, failing an ex-
pression of a different intention at the time of the deposit of the requisite instru-
ment of consent to be bound, shall also be bound by the provisions of the Vienna
Convention in relation to parties only to that Convention. The Protocol will enter
into force three months after the date of the fifth instrument of ratification, accept-
ance or approval.
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The Convention on Supplementary Compensation has established a system
to generate compensation for nuclear damage in addition to that available under
the national legislation. It applies to nuclear damage for which an operator of a
nuclear installation used for peaceful purposes situated in the territory of a Con-
tracting Party is liable under either the Vienna Convention or Paris Convention or
national law which complies with the provisions of the annex to the Convention
(containing lability provisions consistent with those of the Vienna and Paris
Conventions). When the national compensation amount of not less than 300 mil-
lion SDRs (corresponding to the amount provided for in the Protocol) is ex-
hausted, additional compensation is provided jointly by States parties in accord-
ance with a specific formula (contributions of individual States are based on the
installed nuclear capacity of their nuclear reactors and their United Nations rate of
assessment). States without nuclear reactors and which are at the minimum
United Nations rate of assessment are exempt from contributing to the fund. In
order to avoid an unbalanced financial burden on a State party with a large nuclear
power capacity, its contribution is capped at its United Nations rate of assessment
expressed as a percentage, plus eight percentage points. This “cap” will, however,
phase out when the total installed nuclear capacity of States parties reaches the
level of 625,000 units. Also, the incident State of the liable operator cannot avail
itself of the cap.

The Convention is open for signature by all States. The instruments of ad-
herence shall be accepted, however, only from a State party to either the Vienna
Convention or the Paris Convention on Third Party Liability in the Field of Nu-
clear Energy, or a State whose national law complies with the provisions of the
annex to the Convention. In the case of a State having on its territory a nuclear in-
stallation, it must be a Contracting State to the Convention on Nuclear Safety of
17 June 1994. The Convention contains a clause which allows a State having
well-developed national nuclear liability legislation with “economic channelling”
to participate in it without changing its legislation. The Convention will enter into
force on the ninetieth day following the date on which at least five States with a
minimum of 400,000 units of installed nuclear capacity have deposited an instru-
ment of ratification, accession or approval.

Both the Protocol and the Convention have a phasing-in mechanism which
allows a State to join them, during an interim period, with a lower national com-
pensation amount. They also contain a provision providing, as an exception to the
general rule, that in case of incidents within a State party’s exclusive economic
zone or an area not exceeding its limits, jurisdiction over actions concerning nu-
clear damage will lie with the courts of that State. The Director General is the de-
positary for both instruments.

As at | September 1998, the Protocol and the Convention had 13 signatories
each.

SAFETY OF RADIOACTIVE WASTE MANAGEMENT

The Joint Convention on the Safety of Spent Fuel Management and on the
Safety of Radioactive Waste Management was adopted on 5 September 1997,
after two years of travaux préparatoires, by 84 States at a Diplomatic Conference
convened at Vienna by the International Atomic Energy Agency.?*?
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The Joint Convention was opened for signature on 29 September 1997 in
conjunction with the forty-first session of the General Conference of IAEA. By
the end of 1997, 26 States had signed the Convention.

The Joint Convention is the first legal instrument to address directly the is-
sues of safety in the context of spent nuclear fuel and radioactive wastes on a
global scale. It applies to spent fuel and radioactive wastes resulting from civilian
nuclear reactors and applications, and to spent fuel and radioactive waste from
military or defence programmes if and when such materials are transferred per-
manently to and managed within exclusively civilian programmes, or when de-
clared as spent fuel or radioactive waste for the purpose of the Joint Convention
by the Contracting Party. Spent fuel held at a reprocessing facility as part of re-
processing activities is covered by the Joint Convention only if the Contracting
Parties declare it to be so. The Joint Convention also applies to planned and con-
trolled releases into the environment of liquid or gaseous radioactive materials
from regulated nuclear facilities.

The Joint Convention imposes obligations on Contracting Parties related to
ensuring the safety of spent fuel and radioactive waste management largely based
on the principles contained in the IAEA Safety Fundamentals document entitled
“The Principles of Radioactive Waste Management”, published in 1995. It fur-
ther contains requirements related to the transboundary movement of spent fuel
and radioactive waste (based on the 1990 IAEA Code of Practice on the Interna-
tional Transboundary Movement of Radioactive Waste) and to the safe manage-
ment of disused sealed sources.

The Joint Convention establishes a mechanism whereby each Contracting
Party is obliged to submit for review by meetings of Contracting Parties a report
on the measures taken to implement each of the obligations under the Conven-
tion.

The Convention will enter into force on the ninetieth day after the
twenty-fifth instrument of ratification is deposited with IAEA, including the in-
struments of 15 States that each have an operational nuclear power plant.
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