
UNITED NATIONS
JURIDICAL YEARBOOK

Extract from:

Chapter VI. Selected legal opinions of the Secretariats of the United Nations and related 
intergovernmental organizations

2001

Part Two. Legal activities of the United Nations and related intergovernmental 
organizations

Copyright (c) United Nations



x

CONTENTS (continued)
Page

ChApter vi .  seLeCted LegAL opinions oF the seCretAriAts oF 
the united nAtions And reLAted intergovernmentAL 
orgAnizAtions

A. LEGAL OPINIONS OF ThE SECRETARIAT OF ThE UNITED 
NATIONS (ISSUED OR PREPARED BY ThE OFFICE OF LEGAL 
AFFAIRS)

Liability issues
1. Payment of settlement claims—Liabilities of a private law 

 nature—Procedures for settlement—Budget considerations, 
23 February 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 381

Peacekeeping
2. Liability for damage caused by a troop-contributing coun-

try to equipment provided by another country to a United 
Nations peacekeeping operation—“No-fault incident” fac-
tor—Gross negligence or wilful misconduct—Memoranda of 
Understanding, 29 March 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 386

3. United Nations reimbursement of salaries paid to troops dur-
ing sick leave attributable to United Nations service—Common 
law remedy of per quod servitium amisit—Reimbursement by 
United Nations based on two criteria, 24 July 2001   .  .  .  .  .  .  .  .  . 390

Personnel
4. Release of UNRRA personnel files—Agreement between 

United Nations and United Nations Relief and Rehabilitation 
Administration regarding transfer of assets and activities to 
United Nations—Restrictions on certain documents does not 
preclude access of son of deceased staff member to official 
status file, 2 March 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 391

Procedural and institutional issues 
5. Application for international patent protection for United 

Nations University’s Universal Network Language—Patent 
Cooperation Treaty application process—Status of United 
Nations University and its Rector, 29 March 2001   .  .  .  .  .  .  .  .  .  . 395

6. Joint IPU/United Nations publication on Convention on the 
Elimination of All Forms of Discrimination against Women and 
its Optional Protocol—Administrative instruction ST/AI/189 
governs United Nations publications—Requirements to be met 
if published by IPU, by the United Nations, 19 June 2001   .  .  .  . 397



xi

CONTENTS (continued)
Page

 7. Declaration on Cities and Other human Settlements in the New 
Millennium with respect to mandate and status of Commission 
on human Settlements and the mandate, role and function of 
habitat—Options for reviewing and strengthening those bod-
ies—Compatibility of standing committees and functional 
commissions establishing subsidiary bodies, 20 June 2001 . . . 399

 8. Status of World Tourism Organization in United Nations sys-
tem—Deemed to be a “related organization” of the United 
Nations—Suggested formulation: WTO (Trade) and WTO 
(Tourism), 18 October 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 401

 9. Constitution of a quorum of Preparatory Commission for the 
Comprehensive Nuclear-Test-Ban Treaty Organization—Rules 
of procedure of Preparatory Commission—“Members present 
and voting”, 31 October 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 403

10. Legal status of Global Ministerial Environmental Forum—
Relationship between Forum and Governing Council of 
UNEP—Relationship between membership of Governing 
Council of UNEP and membership of (or modalities of par-
ticipation in) Global Ministerial Environmental Forum, 
20 November 2001  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 404

11. Role of high Representative for Bosnia and herzegovina—
General Framework Agreement for Peace in Bosnia and 
herzegovina—United Nations International Police Task 
Force—United Nations Mission in Bosnia and herzegovina—
Relationship between high Representative and United Nations, 
27 November 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 407

12. Legal status of Cine and Video Club—Proposed donation of 
audio-visual equipment to Organization—United Nations 
financial regulations 7.2 to 7.4 and financial rules 107.5 to 
107.7— Option of Organization purchasing new audio-visual 
equipment, 10 December 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 410

Procurement 
13. United Nations practice concerning acceptance of voluntary 

contributions from its contractors—Actual and potential FAO 
contractors—United Nations financial regulations 7.2 to 7.4 
and rules 107.5 to 107.7—Guidelines on cooperation between 
United Nations and business community, 17 May 2001   .  .  .  .  . 413

14. Legal requirements for United Nations concert productions 
involving commercial and non-profit promoters or entities, 
9 August 2001   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 416

B. LEGAL OPINIONS OF ThE SECRETARIATS OF INTERGOVERN-
MENTAL ORGANIZATIONS RELATED TO ThE UNITED NATIONS 417



381

Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF THE 
UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

LIABILITY ISSUES

1.  Payment of settlement claims—liabilities of a Private law 
nature—Procedures for settlement—budget considerations

Memorandum to the Controller
I. Introduction and summary conclusion

1. I refer to your query regarding the settlement of claims and the making of 
settlement payments.

2. You have sought advice as to the regulatory basis for the payment of 
claims settlements that have been recommended by this Office and the payment of 
such settlements. In that connection, you noted that the United Nations Financial 
Regulations and Rules do not expressly provide for payments of such settlements. 
You also referred to financial rule 110.1, which requires that “the expenditures of 
the Organization remain within the appropriations as voted and are incurred only for 
the purposes approved by the General Assembly.”

3. The question you raise is an important one. The answers are found not only 
in the inherent authority of the Organization to incur liabilities of a private law na-
ture and the obligation to compensate for such liabilities, but are also reflected in vari-
ous specific authorities and in the long-standing practice of the Organization. Notably, 
the General Assembly has been made aware of and taken note of this practice.

II.  Background

  A. Juridical status of the Organization

4. As a point of departure, I should like to observe that, as an attribute of the 
international legal and juridical personality of the United Nations,1 it is established 
that the Organization is capable of incurring obligations and liabilities of a private 
law nature.2 Such obligations and liabilities may arise, for example, from contracts 
entered into by the Organization. The capacity of the Organization to contract is 
specifically provided in the Convention on the Privileges and Immunities of the 
United Nations, article I, section 1.3 The authority of the United Nations to resolve 
claims arising under such contracts and other types of liability claims, such as those 
arising from damage or injury caused by the Organization to property or persons, 
is reflected in article 29 of the Convention on Privileges and Immunities and the 
long-standing practice of the Organization in addressing such claims.4 This prac-
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tice has been reported to and endorsed by the General Assembly; see paragraphs 
below. Further evidence of the Organization’s recognition that it may incur, and 
that the Administration may address, liabilities of a private law character is derived 
from the establishment by the General Assembly of limits to various types of such 
liabilities. Thus, in Headquarters regulation No. 4 on “Limitation of damages in 
respect of acts occurring within the Headquarters district”, adopted by the General 
Assembly in its resolution 41/210 of 11 December 1986, the Assembly established 
limits to its liability for tort claims arising from injuries incurred by third parties 
in the Headquarters district. In its resolution 52/247 of 26 June 1998, the General 
Assembly established temporal and financial limitations on its liabilities to third 
parties resulting or arising from peacekeeping operations.

  B. Procedures for the settlement of private law claims

5. Pursuant to the Convention on the Privileges and Immunities of the United 
Nations, article VIII, section 29, the United Nations is required to make provisions 
for appropriate modes of settlement of, inter alia, “disputes arising out of contracts 
or other disputes of a private law character, to which the United Nations is a party”. 
In a study prepared for the International Law Commission in 1967 on the practice 
of the United Nations, the specialized agencies and the International Atomic Energy 
Agency concerning their status, privileges and immunities, the Secretariat reported 
that claims against the United Nations arising from commercial contracts were set-
tled by negotiation and arbitration, and that other claims of a private law nature, for 
example, personal injury claims, were settled amicably, e. g., by means of insurance 
coverage in the case of injuries arising from the operation of United Nations 
vehicles or by discussions between the Organization and the injured party.5

6. In 1995, the Secretary-General submitted to the General Assembly a com-
prehensive report on the procedures employed by the Organization for implement-
ing that obligation in a wide variety of contexts, including claims arising from con-
tracts and leases, third-party claims for personal injury outside the peacekeeping 
context and claims arising from peacekeeping operations.6 As elaborated in that 
report, while specific procedures have been devised for particular types of claims, 
the central features of the modes of settlement used by the United Nations pursuant 
to article VIII, section 29, of the Convention are the amicable resolution of such 
claims, where possible, such as through negotiation or, in certain cases, insurance, 
and, if amicable settlement cannot be achieved, the submission of claims to formal 
dispute resolution procedures, usually arbitration. Claims are submitted to arbitra-
tion pursuant to arbitration clauses contained in contracts entered into by the United 
Nations or, for claims that do not arise from such contracts, pursuant to arbitration 
agreements negotiated and entered into by the United Nations with the claimant. 
The General Assembly took note of the report.7

7. Procedures for the settlement of third-party claims arising from peace-
keeping operations were reported by the Secretary-General to the General Assembly 
in 1996,8 in a study prepared in response to a recommendation of the Advisory 
Committee on Administrative and Budgetary Questions (ACABQ),9 endorsed by 
the General Assembly,10 calling upon the Secretary-General to develop and propose 
“appropriate measures and procedures which would provide for a simple, efficient 
and prompt settlement of third-party claims” and for limits to the liabilities of the 
United Nations in respect of such claims. Part of the study prepared by the Secretariat 
reported on the current procedures for handling third-party claims.11 Those proce-
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dures, too, involve amicable settlement in the first instance, where possible, failing 
which formal dispute resolution procedures may be employed. Although the status-
of-forces agreements concluded by the United Nations with host countries provide 
for a standing claims commission as the formal claims resolution procedure, as re-
ported in the Secretary-General’s study, this mechanism has not been used to date. 
Instead, third-party claims that could not be settled amicably have been submitted 
to arbitration.

8. The study was commended by ACABQ12 and was endorsed by the General 
Assembly in its resolution 51/13 of 4 November 1996, in which it requested the 
Secretary-General to develop specific measures for implementing the principles out-
lined in the study, which included measures to limit the liability of the Organization. 
The Secretary-General recommended such measures in a follow-up report in 1997.13 
The recommended measures were adopted by the General Assembly in its resolu-
tion 52/247 of 26 June 1998.

iii.  Analysis

  A. Roles of Secretariat units with respect to settlements

9. The roles and mandates within the Secretariat for negotiating settlements 
were reported by the Secretary-General to the General Assembly in 1999.14 As 
stated in paragraph 11 of that report, the Office of Legal Affairs, after analysing 
the relevant factual and legal issues, may “recommend a settlement range based 
on an assessment as to the degree to which the Organization is exposed to liabil-
ity in the case and the costs in terms of money, time and effort to arbitrate the 
matter. Authority from the Under-Secretary-General for Management/Controller to 
settle for that amount is generally sought before negotiations are undertaken with 
the contractor . . . if agreement in principle can be reached between the United 
Nations and the contractor, the formal documentation settling the claim is prepared 
by the Office of Legal Affairs and submitted to the Under-Secretary-General for 
Management/Controller and to the contractor for signature.” While that portion of 
the report referred to handling contract claims, essentially the same process is used 
with respect to other types of private law claims. In addition to the above report, the 
practice whereby authorization to negotiate settlements recommended by this Office 
is sought from the Controller, and the Controller signs the documentation finalizing 
such settlements, such as settlement agreements and releases, had been previously 
reported to the General Assembly.15 This practice is consistent with financial rule 
106.1 which provides: “No commitments, obligations or expenditures against any 
funds may be incurred without the written authorization of the Controller.”

10. As noted above, settlements recommended by the Office of Legal Affairs 
are based on its assessment as to the Organization’s exposure to legal liability in the 
case and the costs that the Organization would incur if it had to arbitrate the matter 
in the absence of an amicable settlement. It should be noted that the liability of the 
Organization to a third party is independent of its internal financial regulations and 
processes. In this regard, the International Court of Justice has ruled in two advisory 
opinions that, although the General Assembly has the authority under the Charter 
of the United Nations to approve the budget of the Organization, it has no alterna-
tive but to honour obligations incurred by the Organization; see Effects of Awards 
of Compensation made by the United Nations Administrative Tribunal, Advisory 
Opinion, I.C.J. Reports 1954, p. 47; Certain Expenses of the United Nations, 
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Advisory Opinion, I.C.J. Reports 1962, p. 151. This obligation also follows from 
general principles of law.

  B. Financial Regulations and Rules

11. Financial rule 104.1 provides: “An outstanding legal obligation is to be 
based on a contract, purchase order, agreement or other form of undertaking by the 
United Nations or based on a liability recognized by the United Nations, which ob-
ligation is supported by an appropriate obligating document . . .” (emphasis added). 
It is our understanding that the “obligating document” referred to in this provision 
is dealt with in financial rule 110.2 (a), requiring certifying officers to submit to 
the Controller “the appropriate documents in support of proposed obligations and 
expenditures”, and financial rule 110.3 (a), providing that “every obligation or pro-
posal for the incurring of expenditure shall require: (a) certification by a certifying 
officer designated for the purpose by the Controller before the expenditure is actu-
ally incurred, provided that the Controller shall have authority to certify obligations 
and expenditures under all accounts . . .” (emphasis added). The practice whereby 
a submission by the relevant substantive unit (e. g., the Field Administration and 
Logistics Division, Department of Peacekeeping Operations, in cases arising from 
peacekeeping operations or the Procurement Division in cases arising from con-
tracts) of the analysis of a claim by the Office of Legal Affairs and a recommenda-
tion of settlement, and the written approval of the Controller of such a recommenda-
tion, is consistent with those provisions.

12. Some of the liabilities of a private law nature discussed in the present 
memorandum arise from contracts, purchase orders, leases and other agreements. 
Other liabilities arise from property damage, injury or death caused by or legally 
attributable to the United Nations. Such liabilities that are recognized by the 
United Nations, for example, on the basis of a legal analysis and recommendation 
of the Office of Legal Affairs and approval of any settlement of such liability by 
the Controller, are precisely of the kind that fall within the terms of financial rule 
104.1.

13. As pointed out in your memorandum of 19 April 2000, financial rule 
110.1 requires that “the expenditures of the Organization remain within the appro-
priations as voted and [be] incurred only for the purposes approved by the General 
Assembly”. It is explained above that once the Organization incurs a legal liability, 
it is legally obligated to pay that liability. It is for the appropriate financial officials 
of the Organization to take the necessary steps to do so.

14. Some settlements recommended by the Office of Legal Affairs involve 
payments that, as concluded by this Office, the Organization is obligated to make 
under contracts, purchases orders, leases and other agreements. If funding for those 
contracts or other agreements has already been provided for in a budgetary appro-
priation approved by the General Assembly, this would, in our view, constitute suf-
ficient authorization under financial rule 110.1 to make such settlement payments. If 
for some reason a legal liability arising under a contract or other agreement exceeds 
the amount that the General Assembly has appropriated for that contract, additional 
funding would have to be obtained (although the “purpose” of the payment—satis-
faction of an obligation under a contract—would already have been approved by the 
General Assembly in its original budgetary appropriation for that contract).
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15. With respect to other liabilities, such as liabilities arising outside con-
tracts (for example, tort liabilities to third parties), the appropriate steps would have 
to be taken to obtain funds and pay those liabilities. In the context of peacekeep-
ing operations, we have been informed by the Field Administration and Logistics 
Division, Department of Peacekeeping Operations, that the current practice is for 
the budgets of peacekeeping operations to contain a line item, “claims and adjust-
ments”, to cover potential third-party claims. In addition, we have been informed 
that the budgets for the pre-liquidation phase of peacekeeping operations typically 
include a line item to cover outstanding or anticipated third-party claims. The ap-
proval of these budgets by the General Assembly would, in our view, constitute the 
required authority under financial rule 110.1 to pay settlements of such claims. To 
the extent that the amounts of such payments exceed the amounts budgeted, addi-
tional funds would have to be obtained.

16. As discussed above, the fact that funds have not been appropriated to pay 
legal obligations is not an excuse for failing to pay these obligations. This has been 
recognized in two advisory opinions of the International Court of Justice and it fol-
lows from general principles of law.

IV.  Conclusion

17. As a matter of international law, it is clear that the Organization can incur 
liabilities of a private law nature and is obligated to pay in regard to such liabili-
ties. It is equally clear that the Administration has the obligation and the authority 
to resolve claims of a private law nature, and that there is a long practice of the 
Administration in exercising that authority. It is also true that the practice has been 
presented to the General Assembly and that it is aware of that practice.

18. With respect to the exercise of that authority within the framework of 
the Financial Regulations and Rules, it is clear that in all but a handful of cases the 
money to satisfy the liability will come from funds specifically authorized by the 
General Assembly for a particular activity, for example, for a particular peacekeep-
ing mission or a particular contract.

19. In this connection, it would be useful for the budgets for those activities 
which may give rise to claims to include a line item to cover potential claims or 
“unforeseen expenses”. We understand that this is currently the practice in peace-
keeping budgets.

20. In the rare instance where there are no funds (or insufficient funds) spe-
cifically authorized for the particular activity, we believe that, in the light of the 
authorities and practices relating generally to the settlement of disputes of a private 
law nature, discussed above, financial rule 104.1, particularly the reference to “li-
ability recognized by the United Nations”, and financial rule 110.2 (d), authorizing 
the Controller to transfer funds between allotments, provide the authority to you to 
use funds not specifically authorized for the activity at issue if such funds are avail-
able for that purpose and the use of those funds would not prevent or interfere with 
a mandated activity or operation. Of course, this may require the Administration to 
seek additional funding from the General Assembly to replace this amount so that 
funds would be available to meet the purpose for which such funds originally were 
authorized.

23 February 2001
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PEACEKEEPING

2.  liability  for  damage  caused  by  a  trooP-contributing  country 
to  equiPment  Provided  by  another  country  to  a united nations 
PeacekeePing oPeration—“no-fault incident” factor—gross neg-
ligence or wilful misconduct—memoranda of understanding

Memorandum to the Director, Field Administration and Logistics Division, 
Department of Peacekeeping Operations

1. This refers to your memorandum dated 7 February 2001 requesting our ad-
vice in connection with “the current policies and procedures” regarding the resolution 
of liability issues when damage is caused by troops from one country to equipment 
provided by another country to a United Nations peacekeeping operation. You ex-
plained that this issue had arisen in connection with arrangements in United Nations 
Assistance Mission in Sierra Leone (UNAMSIL) and United Nations Interim Force 
in Lebanon (UNIFIL).

2. Subsequent to your memorandum, your office provided us, by telephone, 
with further clarifications on the matter. On 14 March 2001, your office forwarded 
to us, by electronic mail, the draft report of the Post-Phase V Working Group on 
the Reform of Procedures for Determining Reimbursement of Contingent-owned 
Equipment (“the Working Group”), which you requested us to take into account in 
providing our advice. You also requested Office of Legal Affairs advice specifically 
in connection with the text in paragraph 3 of your memorandum, which, you indi-
cated, would be added as an appendix to annex B (Major equipment), of memoranda 
of understanding to be signed with countries involved in such arrangements.

3. The essential features of the principles outlined in the text proposed in 
paragraph 3 of your memorandum are as follows. First, the United Nations would 
be responsible for training personnel of the contingent that would operate the equip-
ment. Secondly, the Organization’s Board of Inquiry and Property Survey Board 
procedures would be followed to investigate, and to determine financial responsi-
bility for, damage to the equipment while being used pursuant to the proposed ar-
rangements. There would be no other recourse outside this mechanism for resolving 
claims arising from equipment damage or losses. Thirdly, the Government provid-
ing the equipment would be reimbursed only in case of damage or loss due to the 
gross negligence or wilful misconduct of the contingent responsible for operating 
the equipment. For that purpose, the United Nations would make deductions from 
amounts owed to the Government whose personnel had caused the damage.

Practice concerning reimbursement for contingent-owned equipment

4. At the outset, we note that there are no guidelines concerning the liability 
of one troop-contributing country for damage that its troops may cause to the equip-
ment of another country participating in a United Nations peacekeeping operation. 
Current United Nations guidelines have not contemplated such damage because 
equipment operated by military contingents in United Nations peacekeeping op-
erations traditionally falls into two categories, namely, (a) United Nations-owned 
equipment and (b) contingent-owned equipment provided by Governments and op-
erated by their respective contingents.
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5. Under the procedures applicable to incidents arising prior to 1 July 1996 
(“the old procedures”), the United Nations reimbursed a troop-contributing country 
in respect of damage to its contingent-owned equipment unless such damage was 
caused by the gross negligence or wilful misconduct of the country’s personnel. 
Under the procedures concerning incidents arising on or after 1 July 1996 (“the 
new procedures”), no such reimbursement takes place, since the troop-contributing 
country is compensated for the risk of damage to its equipment by the inclusion of a 
“no-fault incident” factor into the monthly wet lease or dry lease rates (A/C.5/49/70 
para. 33 (a), and appendix VI, p. 68, para. 1).

6. We understand that in view of the recent developments involving the pro-
vision of equipment by one country for use by personnel from another country, it has 
become necessary for the Organization to adopt policy guidelines that would apply 
with respect to such arrangements. The guidelines would form the basis of agree-
ments to be entered into by the United Nations with countries providing and those 
operating such equipment. In that connection, we note that the Working Group has 
made recommendations for consideration by the General Assembly, as set out in its 
draft report (A/C.5/55/39, paras. 41-50), which you forwarded to us.

7. The two important issues that arise in connection with the possible damage 
to contingent-owned equipment provided under such arrangements are, on the one 
hand, the liability of the Government whose personnel operate the equipment’ and 
on the other, the entitlement of the Government providing the equipment to receive 
compensation. We discuss those issues below.

Liability of the Government whose personnel operate the equipment
8. Since, traditionally, equipment used by contingents in peacekeeping op-

erations is owned either by the contingent operating it or by the United Nations, 
the issue of the liability of contingents for equipment damage has arisen mostly in 
connection with United Nations-owned equipment. The general practice, under the 
old procedures, was to hold the contingent liable, and to require it to reimburse the 
United Nations, for damage to United Nations-owned equipment arising from the 
gross negligence or the wilful misconduct of contingent personnel. In less serious 
cases of negligence on the part of contingent personnel, the United Nations would 
normally absorb the resultant loss.

9. This principle has been incorporated into the model Memorandum of 
Understanding concerning contribution of resources by Member States to peace-
keeping operations under the new procedures (i.e., procedures applicable to inci-
dents occurring on or after 1 July 1996, as referred to above—document A/51/967, 
dated 27 August 1997, entitled “Reform of the procedures for determining reim-
bursement to Member States for contingent-owned equipment”). Paragraph 10 of 
the model Memorandum of Understanding provides:

“10. The Government will reimburse the United Nations for loss of or 
damage to United Nations-owned equipment and property caused by the 
personnel or equipment provided by the Government if such loss or dam-
age (a) occurred outside the performance of services or any other activity or 
operation under this Memorandum or (b) arose or resulted from gross negli-
gence or wilful misconduct of the personnel provided by the Government.”
10. Thus, the requirement that a Government assume financial responsibility 

for damage caused by the gross negligence or wilful misconduct of its personnel to 
equipment provided by another country, as proposed in your memorandum, would 
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be consistent with the established practice of the Organization and with the model 
Memorandum of Understanding in respect of damage to United Nations property. 
However, in order to ensure greater consistency with the model Memorandum of 
Understanding, the Government whose contingent operates another Government’s 
equipment would also have to assume financial liability for damage caused by its 
personnel “outside the performance of services or any other activity or operation” 
under the Memorandum of Understanding concerning that equipment.

Reimbursement to the country providing the equipment in case of damage

11. You have stated that the country providing the equipment would not be 
entitled to reimbursement for damage to the equipment attributable to the ordinary 
negligence of the contingent operating the equipment, in view of the inclusion of 
the “no-fault incident” factor in the monthly wet lease rates, as referred to above. 
We note that this is consistent with the provisions of the model Memorandum of 
Understanding relating to damage to contingent-owned equipment as a result of 
ordinary negligence on the part of the personnel of the country providing such equip-
ment (see A/51/967, annex B, “Major equipment provided by the Government”, para. 
17(a), and the definition of “no-fault incident”, annex F, “Definitions”, para. 19).

12. Currently, this principle applies to situations in which the damage or loss 
has been caused by the personnel of the country providing the equipment, but not by 
the negligence of personnel from other contingents. This view finds support in financial 
rule 110.32, as amended by ST/SGB/1998/15, section 3.1. That section provides, inter 
alia, that when considering contingent-owned equipment cases, the Headquarters 
and Local Property Survey Boards will assess “whether, on the basis of the facts of 
the loss or damage, the Government is responsible for the loss of or damage to the 
contingent-owned equipment owing to, inter alia, the negligence or wilful miscon-
duct of its personnel” (ST/SGB/1998/15, sect. 3.1 (c)) (emphasis added).

13. Pursuant to financial rule 110.32, as amended by ST/SGB/1998/15, the 
United Nations has the responsibility to reimburse a Government whose contin-
gent-owned equipment is damaged through the “fault” of “United Nations person-
nel”, unless there is an agreement to the contrary (cf. ST/SGB/1998/15, sect. 3.1, 
paragraph (b)). “United Nations personnel”, vis-à-vis the Government providing 
equipment to the Organization, would seem to include the personnel provided by 
other Governments to the United Nations peacekeeping mission. Thus, under the 
Financial Rules, a Local Property Survey Board could conceivably determine that 
the United Nations is at fault and has the responsibility to pay compensation in case 
of damage caused by the (ordinary) negligence of personnel from one Government 
to equipment provided by another Government. However, the provisions in your 
memorandum, if adopted, would eliminate the possibility of such liability for the 
United Nations, as the “no-fault incident” factor in the monthly wet lease reimburse-
ments would be deemed to cover the risk of damage caused by the negligence of the 
contingent operating the equipment.

Procedures for dealing with cases relating to damage to equipment

14. In case of loss of or damage to equipment provided pursuant to the pro-
posed arrangements, we note that investigations would be conducted by Boards of 
Inquiry, and that financial responsibility would be determined by the Local Property 
Survey Boards. According to your memorandum, the Board of Inquiry would fol-
low the procedures and guidelines in chapter 16 of the Field Administration Manual 
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(1992). However, unlike your memorandum, the draft report of the Working Group 
makes no reference to chapter 16 of the Field Administration Manual or to any other 
procedures or guidelines to be followed by a Board of Inquiry. To ensure a com-
mon understanding between the United Nations and Governments involved in the 
proposed arrangements, we would suggest that the reference to chapter 16 of the 
Field Administration Manual or to any other agreed Board of Inquiry procedures be 
included in Memoranda of Understanding relating to those arrangements.

15. Moreover, we would suggest that the language of such Memoranda of 
Understanding take into account the different terms of reference of a Board of 
Inquiry as spelled out in the Field Administration Manual (1992), on the one hand, 
and of the Local Property Survey Board as provided in financial rules 110.32, as 
amended by ST/SGB/1998/15. Pursuant to the Field Administration Manual, while 
a Board of Inquiry shall “establish the responsibility of individuals or groups” when 
conducting its inquiry (Manual, chap. 16, part IV, para. 3.3 (b)), it “does not con-
sider questions of compensation or legal liability” (ibid., para. 3.8). The role of the 
Board of Inquiry, as stated in the Manual, is to investigate and establish the facts of 
serious incidents occurring in a peacekeeping mission. On the other hand, pursuant 
to the Financial Rules, the function of the Local Property Survey Board, in the case 
of property damage, is to make a determination concerning culpability based on the 
facts of the case, and to make recommendations to the Controller with respect to 
financial liability.

Suggested changes to the draft provisions in your memorandum
16. We have the following suggestions concerning the text in paragraph 3 

of your memorandum, which are necessarily limited as we do not know what other 
provisions would be in the Memorandum of Understanding. In paragraph 3b., we 
suggest that the second sentence be redrafted as follows:

“If, having duly considered the recommendations of the Property Survey Board, 
the Controller determines that there was gross negligence or wilful misconduct 
on the part of the personnel of the user Government, the user Government will 
be liable for the damage and the related cost of repair or, in case of write-off 
of the equipment, its generic fair market value less the dry lease payments al-
ready made by the United Nations, will be deducted from amounts owed by the 
United Nations to the user Government.”

We suggest that the entire paragraph 3c. be rewritten as follows:
“c. The provider Government agrees that if major equipment that it has 

provided is damaged by the personnel of the user Government, the United 
Nations will convene a Board of Inquiry to determine the facts, and will also 
establish fault and the cost of damage based on the recommendations of the 
Property Survey Board. The provider Government agrees to accept the deter-
mination of the United Nations in accordance with this procedure as final in 
such cases. If, pursuant to these procedures, the United Nations determines 
that the damage was due to gross negligence or wilful misconduct on the part 
of the personnel of the user Government, the provider Government will be re-
imbursed the cost of repair or, in case of write-off of the equipment, its generic 
fair market value less the dry lease rates already paid by the United Nations.”

We also suggest the addition of the definition of “the Controller” in paragraph 3d., 
as follows:

“The Controller: the Controller of the United Nations”.
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Conclusion

17. Finally, we believe that the proposed arrangements raise complex liabil-
ity issues and must be based on a clear common understanding among all three 
parties, namely, the United Nations, the Government providing the equipment and 
the Government operating the equipment, concerning their respective rights and 
responsibilities. This requires that all three parties sign the same Memorandum of 
Understanding. However, such a Memorandum of Understanding would have to 
indicate those provisions which would concern all three parties together, those that 
would apply between the United Nations and each Government separately and those 
(if any) that would apply directly between the two Governments.

29 March 2001

3.  united  nations  reimbursement  of  salaries  Paid  to  trooPs  dur-
ing sick leave attributable to united nations service— common 
law remedy of per quod servitium amisit—reimbursement by united 
nations based on two criteria

Memorandum to the Director, Field Administration and Logistics Division 
Department of Peacekeeping Operations

1. This refers to your memorandum dated 18 April 2001 forwarding to us, for 
advice, the letter dated 10 January 2001 from the Permanent Mission. In its letter, 
the Permanent Mission requests the Organization to reconsider its decision declin-
ing reimbursement of salary paid to troops during sick leave arising from injury or 
illness attributable to service with the United Nations. Following your memoran-
dum of 18 April, there have been further telephone discussions between staff of our 
respective offices in an attempt to clarify the grounds upon which the Government 
seeks reimbursement.

2. We note that, in essence, the arguments raised by the Government in sup-
port of its request are the same as those advanced in the Government’s earlier let-
ter, dated 10 December 1998. After considering advice provided by this Division 
on 10 May 1999, the Field Administration and Logistics Division replied to that 
letter on 26 May 1999, declining the Government’s request. In the letter dated 10 
January 2001, the Permanent Mission suggests that, because the injured soldiers 
could not perform any duties for the Government while on sick leave, the salaries 
they received during that period represent a “real and direct cost” to the Government 
arising from the soldiers’ service with the United Nations.

3. The Organization’s position on the salary payments to soldiers who are on 
sick leave is that such payments do not constitute compensation for injury or illness, 
and that they are not expenses arising from injury or illness. Such salary payments 
are due by the Government by virtue of the contract of employment between the 
Government and the soldier concerned. The Organization fulfils its obligations by 
reimbursing compensation paid by the Government pursuant to national law, in re-
spect of death or disability sustained in United Nations service by troops provided 
by that Government to a United Nations peacekeeping mission. Moreover, in appro-
priate cases, the Organization also bears the reasonable costs of medical treatment of 
such troops for injuries or illness attributed to United Nations service.
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4. The Permanent Mission’s letter of 10 January also refers to the view ex-
pressed by the national legal officials that, under national law, the common law 
remedy of per quod servitium amisit would normally be available to the Crown and 
would thus allow the Government to recover damages from “the wrongdoer/tort-
feasor” responsible for the injuries caused to the members of the national forces.

5. In our view, wrongdoing or tort on the Organization’s part has never 
played any role in determining the reimbursement by the Organization of com-
pensation paid by Member States to their troops for injury or illness incurred in 
United Nations service. Reimbursement to the Government is based on two criteria. 
First, the injury or illness must be attributable to United Nations service and must 
not have been caused by the gross negligence or wilful misconduct of the victim. 
Secondly, there must be certification by a designated official of the Government that 
the Government has paid compensation in accordance with the applicable national 
law. Thus, the fact that the United Nations makes a reimbursement does not imply 
that the related injury or illness was caused by any wrongdoing or tortious act on the 
part of the Organization. Indeed, reimbursement is made even when the facts of a 
case show that the injury or illness was caused by the soldier’s own negligence, as 
long as such negligence does not amount to gross negligence or wilful misconduct.

6. Accordingly, in our view, the latest arguments made by the Permanent 
Mission are not sufficient to warrant a change to the Organization’s decision to 
decline reimbursement of salary payments made by the Government to its soldiers 
while they were on sick leave. The reasons for this conclusion, which are discussed 
above, are twofold and may be summarized as follows. In the first instance, as stated 
in previous memoranda from this Office, salary payments to personnel on sick leave 
are not compensation for injury or illness and are therefore the sole responsibility 
of the Government as the employer of such personnel. Secondly, the common law 
remedy of per quod servitium amisit, cited by the Permanent Mission, does not 
apply to the arrangements between the Organization and Member States concerning 
the reimbursement of compensation payments by the Member States for injuries or 
illnesses sustained by their troops while serving with the United Nations.

24 July 2001

PERSONNEL

4.  release  of  unrra  Personnel  files —agreement  between 
united  nations  and  united  nations  relief  and  rehabilitation 
administration  regarding  transfer  of  assets  and  activities  to 
united  nations—restrictions  on  certain  documents  does  not 
Preclude access of son of deceased staff member to official sta-
tus file

Memorandum to the Assistant Secretary-General for  
Human Resources Management

1. I refer to your memorandum of 5 December 2000, together with attach-
ments, seeking the advice of the Legal Counsel regarding a request from the son of a 
deceased employee of the United Nations Relief and Rehabilitation Administration 
(UNRRA) to gain access to the official status file of his father. We understand that 
the father was killed on duty in an accident for which he was declared responsible, 
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and that the official status file also contains other unflattering information about the 
deceased.

Background and applicable rules
2. UNRRA was created on 9 November 1943 as an organization entirely in-

dependent from the United Nations. In 1948, UNRRA, having completed its opera-
tional phase, initiated a process to close its operations. On 27 September 1948, the 
United Nations entered into an agreement with UNRRA concerning the transfer to 
the United Nations of the residual assets and activities of UNRRA. Through that 
agreement, the United Nations took over the latter’s accounting functions, supervi-
sion of a history project and maintenance of records and also accepted some of the 
claims against UNRRA. UNRRA was terminated on 31 March 1949.

3. Part III of the 1948 transfer agreement contains provisions regarding the 
transfer of UNRRA records and archives, including provisions regarding personnel 
records. The provisions in question stipulate as follows:

“1. In accordance with the provisions of this part, UNRRA will transfer 
to the United Nations sufficient funds to enable UNRRA records and archives 
to be placed in a proper condition for preservation for future use in accord-
ance with the general agreement previously reached and recorded in letters 
from the Director-General of UNRRA, dated 26 January 1948, and the Acting 
Secretary-General of the United Nations, dated 2 February 1948 (attached as 
appendix II), and will transfer to the United Nations custody of UNRRA’s 
records and archives subject to the provisions of this part, save that those re-
tained by UNRRA for use during the liquidation period will be transferred to 
the United Nations at such subsequent date as the UNRRA Administrator for 
Liquidation may determine.

“. . .

“3. The United Nations will complete work on the UNRRA records 
and archives in accordance with whichever of the two alternative plans set out 
below may be accepted by the UNRRA General Committee.

“4. Plan A
(a) The United Nations will assume complete responsibility for custody 

and administration of the UNRRA records and archives as from the effective 
date of this agreement, and will also assume financial responsibility for their 
custody and maintenance after 31 December 1949.

 . . .

“5. Plan B
(a) The United Nations will assume complete responsibility for custody 

and administration of the UNRRA records and archives as from the effective 
date of this agreement.

“. . .
“7. The United Nations will ensure that the UNRRA archives and 

records transferred in accordance with this part will be used only in accord-
ance with the conditions specified in the aide-mémoire attached to the letter 
from the Director-General of UNRRA, dated 26 January 1948, referred to in 
paragraph 1, and attached as appendix II.
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“. . .
“12. The personnel records of individual UNRRA employees not re-

tained on the staff of the Administrator for Liquidation will be transferred by 
UNRRA to the United Nations in New York on or before 31 December 1948. 
The personnel records retained shall be transferred to the United Nations by the 
Administrator for Liquidation at such time as he may determine. The United 
Nations will, from the date on which such records are transferred, assume full 
responsibility for custody and administration of these records and for answer-
ing inquiries concerning personnel formerly employed by UNRRA. The spe-
cial conditions attaching to such retention, administration, use and location of 
these records will be separately agreed.”
4. Although no information is available in Office of Legal Affairs files on 

whether it was plan A or plan B that, in the end, was accepted by the UNRRA 
General Committee, both plans provide for the United Nations to assume complete 
responsibility for the custody and administration of the UNRRA records and ar-
chives as from the effective date of the 1948 transfer agreement.

5. Appendix II to the transfer agreement between UNRRA and the United 
Nations contains certain correspondence between the Director-General of UNRRA 
and the Acting Secretary-General of the United Nations, and an aide-mémoire 
setting forth the conditions and restrictions under which the UNRRA archives 
and records would be kept by the United Nations. In his letter addressed to the 
Secretary-General, dated 26 January 1948, the Director-General of UNRRA stated 
the following:

“. . . [T]he main objective in this respect is to ensure that UNRRA records will 
be freely available for authorized and proper use but that, at the same time, 
their use, inspection or publication will be subject to such restrictions as are 
necessary to discharge UNRRA’s obligations to member Governments and to 
its staff.

“Attached hereto is an aide-mémoire setting forth the conditions and re-
strictions under which it is contemplated that the UNRRA archives and records 
would be kept by the United Nations, it being understood that these restrictions 
and conditions would be enforced through the exercise by the United Nations of 
its control over archives in its possession and through the immunities and other 
rights and privileges which it possesses. Any archives and records not referred 
to in the aide-mémoire are to be considered unrestricted. Prior to the transfer, 
the Administration will have organized, screened and established its files in 
proper form for permanent archives, including the segregation and identifica-
tion of all records subject to restriction, to the maximum extent possible.”
6. On 2 February 1948, the Acting Secretary-General acknowledged receipt 

of this letter, and confirmed that the United Nations Secretariat would be prepared to 
take over the UNRRA records and archives, and that the United Nations Secretariat 
would retain those records and archives on the understanding that inspection or 
publication or other use would be subject to the conditions and restrictions specified 
in the aide-mémoire attached to the letter.

7. The aide-mémoire attached to the letter from the Director-General of 
UNRRA contains restrictions regarding the following types of archives: records 
relating to member or recipient Governments of UNRRA, records concerning per-
sonnel security investigations, and records dealing with internal UNRRA matters 
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involving the investigation of UNRRA offices or individuals in connection with 
the performance of their functions. Archives and records not referred to in the aide-
mémoire were to be considered unrestricted. Accordingly, the omission from the 
aide-mémoire of personnel records of individual UNRRA employees could be inter-
preted as an acknowledgement that those records are unrestricted.

8. However, according to the above-cited paragraph 12 of the transfer agree-
ment, an agreement concerning special conditions attaching to the retention, admin-
istration, use and location of the personnel records of individual UNRRA employees 
was to be drawn up separately. We have not been able to locate such an agreement in 
our files and are not aware that such an agreement was in fact ever drawn up.

Legal analysis and advice

9. Since the above-cited transfer agreement provides that the United Nations 
has assumed complete responsibility for the custody and administration of the 
UNRRA records and archives, they are now part of the United Nations archives. As 
long as the UNRRA records and archives are not used in a manner contrary to the 
conditions stipulated in the aide-mémoire, the United Nations should be able to de-
cide on their release. Since the use of the UNRRA personnel records is not restricted 
in the conditions stipulated in the aide-mémoire, a request for access to the official 
status file of a deceased former UNRRA employee should, in my view, be handled 
in the same manner as a request for access to the official status file of a deceased 
United Nations staff member.

10. We understand that such a request is normally addressed to the Personnel 
Officer of the deceased staff member’s last department, who approves the release of 
the official status file. If that department cannot be determined, such requests should 
be directed to the Assistant Secretary-General for Human Resources Management. 
Since UNRRA was terminated on 31 March 1949, it would be for the Assistant 
Secretary-General for Human Resources Management to determine whether the of-
ficial status file in this case can be released.

11. Finally, I note that the last provision of the aide-mémoire which con-
cerns records dealing with internal UNRRA matters involving the investigation of 
UNRRA offices or individuals in connection with the performance of their func-
tions, stipulates, inter alia, that “any document or other paper adversely reflecting 
or commenting on an individual employee of UNRRA against whom no action has 
been taken by UNRRA with respect to the matter referred to in the document, shall 
not be made available without the consent of the individual concerned.” I understand 
that the official status file in question may contain exactly the type of information 
referred to in the above-cited provision. However, for obvious reasons, the condi-
tion that “the consent of the individual concerned” should be secured for making 
the file “available” cannot be satisfied. Although lack of consent of the individual 
concerned could provide a legal justification for denying access to the file to a third 
party, i.e., an individual or entity not related to the deceased, in the current case, the 
requester is the son of the deceased UNRRA staff member and the apparent succes-
sor of his rights. Accordingly, the above limitation per se should not preclude access 
for the requester to the file in question.

2 March 2001
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PROCEDURAL AND INSTITUTIONAL ISSUES

5.  aPPlication  for  international  Patent  Protection  for  united 
nations  university’s  universal  network  language—Patent 
cooPeration  treaty  aPPlication  Process—status  of  united 
nations university and its rector

Memorandum to the Director, United Nations University,  
Office at the United Nations, New York

Background

1. This responds to the letter of 22 March 2001 addressed to me from the 
Rector of the United Nations University (UNU) concerning patent protection. We 
understand that the Institute of Advanced Studies at UNU has developed an “elec-
tronic language” known as the Universal Network Language for which UNU seeks 
to establish patent protection in (a Member State) and internationally. According 
to the UNU Rector’s letter, the purpose of establishing patent protection for the 
Universal Network Language in the name of and for the benefit of the Organization 
is to ensure that the Universal Network Language can be made freely available to all 
peoples and can be protected from commercial exploitation by third parties.

2. In his letter, the UNU Rector stated that UNU had applied to the Member 
State’s Patent Office in order to secure a patent for the Universal Network Language. 
The Member State Patent Office, however, has taken the position that UNU lacks 
the juridical capacity to obtain a patent for the Universal Network Language and 
has informed UNU that a patent for the Universal Network Language would have 
to be obtained in the name of the United Nations itself. The UNU Rector stated 
that a formal patent application had been made by UNU to a Patent Office of the 
Member State in November 1999 but that, in view of the issue concerning the entity 
in whose name the patent for the Universal Network Language should be obtained, 
that application is pending. We understand that the deadline for amending the pat-
ent application in the name of the Organization is 31 March 2001, after which the 
ability to obtain the patent will be forever barred in the Member State, and possibly 
internationally.

3. The UNU Rector stated that UNU had retained the services of a law firm 
of the Member State for the purpose of submitting the patent application. Attached 
to the UNU Rector’s letter was a copy of an institutional contractual agreement 
between UNU and the firm, pursuant to which UNU had retained the services of 
the firm. For the purpose of filing the patent application for the Universal Network 
Language in the name of the Organization, the firm has prepared two forms of a 
power of attorney by which the Organization would empower two of the firm’s 
lawyers to act on behalf of the Organization in filing a patent application for the 
Universal Network Language with the Member State’s Patent Office and for all mat-
ters relating to an international application under the Patent Cooperation Treaty.

Analysis and recommendation

4. As an initial matter, we are not aware of any international legal regime that 
requires States Members of the Organization to extend patent protection in respect of 
ideas, inventions or processes, such as the Universal Network Language, created by the 
Organization. This is in contrast to the Paris Convention for the Protection of Industrial 
Property, which expressly requires States parties to protect the name and emblem of 
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the Organization, and the Universal Copyright Convention, which provides copyright 
protection for publications of the United Nations. The Patent Cooperation Treaty, 
done at Washington, D.C., in June 1970, 1160 U.N.T.S. 231 (1970), 28 U.S.T. 7645, 
[1970] TIAS No. 8733, does not provide for specific patent protection for the intel-
lectual property of the United Nations. However, the Patent Cooperation Treaty does 
provide a means for filing for protection of patents such that the protection extended 
is valid in all States that are members of the International Patent Cooperation Union, 
established by that Treaty. Accordingly, in order to obtain worldwide patent protec-
tion in respect of the Universal Network Language, we understand that it would be 
sufficient to register a patent for the Universal Network Language in a Member State 
while at the same time filing an international application under the Patent Cooperation 
Treaty in a Member State, a Contracting State to the Treaty.

5. For purposes of completing the patent application process for the Universal 
Network Language in a Member State and under the Patent Cooperation Treaty, the 
firm seeks a power of attorney by an authorized official of the United Nations grant-
ing the firm’s principal attorneys power to act on behalf of the Organization. We 
have reviewed the forms for power of attorney prepared by the firm, and we do not 
consider that it is necessary that this Office execute the forms granting the attorneys 
the power to act on behalf of the Organization. Instead, we consider that the Rector 
of UNU, an official appointed by the Secretary-General, has the authority to take all 
action necessary with respect to the patent application process, including, if neces-
sary, executing such forms for power of attorney.

6. In this regard, we note that article XI, paragraph 1, of the Charter of the 
United Nations University (“UNU Charter”) provides that the University is an “au-
tonomous organ of the General Assembly and shall enjoy the status, privileges and 
immunities provided in Articles 104 and 105 of the Charter of the United Nations 
and in other international agreements and United Nations resolutions relating to 
the status, privileges and immunities of the Organization.” Article XI, paragraph 3, 
of the UNU Charter further provides that the “University may enter into agree-
ments, contracts or arrangements with Governments, organizations, institutions, 
firms or individuals for the purpose of carrying out its activities.” Finally, article V 
of the UNU Charter provides that the Rector of the University is “appointed by the 
Secretary-General” and further provides, in paragraph 3 thereof, that the “Rector 
shall be the chief administrative officer of the University” and shall have the author-
ity, inter alia, to “[m]ake arrangements with Governments and international as well 
as national public and private organizations with a view to offering and receiving 
services related to the activities of the University.”

7. In our view, the UNU Charter provides sufficient authority for the Rector of 
UNU to take any and all appropriate action and make any and all appropriate arrange-
ments with the patent authorities of the Government of a Member State to apply for 
and obtain both national and international patents in respect of the Universal Network 
Language in the name of and for the benefit of the United Nations. Thus, we con-
sider that, rather than having an official of the United Nations at Headquarters in 
New York complete the forms for power of attorney submitted by the firm, the 
Rector of UNU should sign all patent applications and/or complete and sign all 
necessary forms and take any and all other action necessary and appropriate to apply 
for and obtain national and international patent protection for the Universal Network 
Language. Of course, if the Rector were away from the office, then the authority of 
the Rector would extend to the official whom the Rector has designated to act on his 
behalf during such absence.
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8. This Office intends to contact the firm and to liaise with the firm in the 
prosecution of the patent application process. We will, of course, keep your office 
informed about our coordination with the firm. In the future, UNU should be sure to 
coordinate with this Office in connection with the retention and use of outside legal 
counsel for matters that affect the Organization generally.

29 March 2001

6.  Joint  iPu/united  nations  Publication  on  convention  on  the 
elimination of all forms of discrimination against women and 
its  oPtional  Protocol—administrative  instruction  st/ai/189 
governs united nations Publications—requirements to be met if 
Published by iPu, by the united nations

Memorandum to the Chief, Women’s Rights Unit, Division for  
the Advancement of Women, Department of Economic and Social Affairs

1. This is with reference to your memorandum dated 1 June 2001, request-
ing advice on the proposal for a joint publication between the United Nations and 
the Inter-Parliamentary Union (IPU) for parliamentarians on the Convention on 
the Elimination of All Forms of Discrimination against Women and its Optional 
Protocol (“the handbook”).

2. You attached to your memorandum the copy of the title and cover pages of 
the publication entitled Respect for International Humanitarian Law issued jointly 
by IPU and the International Committee of the Red Cross (ICRC). We assume that 
your office and IPU intend to prepare a similar publication. We note that IPU and 
ICRC publish this publication jointly and that it is copyrighted in the name of both 
organizations.

3. United Nations publications are governed by the ST/AI/189 series of admin-
istrative instructions on publications (“Regulations for the control and limitation of 
documentation”). In the light of its special status, i.e., as an international intergovern-
mental organization with certain privileges and immunities, the United Nations does 
not enter into arrangements with a non-United Nations entity to prepare and issue a 
joint publication, such as the one attached to your memorandum, i.e., publications for 
which the United Nations and a non-United Nations entity are jointly responsible and 
for which the copyright is being held in the name of both entities. Indeed, within the 
context of ST/AI/189/Add.2 and ST/AI/189/Add.6/Rev.4, the term “joint publication” 
is limited to publications for which the United Nations and a United Nations special-
ized agency or agencies are jointly responsible. Therefore, a joint publication between 
the United Nations and IPU, which is not a specialized agency, with a joint copyright, 
would be prohibited under United Nations rules and policies.

4. Under the circumstances, and given that a joint copyright is not permis-
sible, we recommend that the intended handbook be published either by the United 
Nations or by IPU. The decision whether the handbook is to be published by IPU 
or by the United Nations is, in our view, a policy decision based on several factors, 
such as funding, scope of contributions by the United Nations vis-à-vis IPU, timing, 
etc. If you decide that IPU will publish the handbook, you may wish to consider that 
IPU should also be given the copyright to the handbook.
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Published by IPU

5. In case the handbook will be published by IPU, and the copyright of the 
handbook will remain with IPU, the United Nations should be provided with the 
unlimited right to use the handbook free of royalties or other charges. The United 
Nations should also be provided with a certain number of free copies. Furthermore, 
the handbook may not bear the United Nations emblem and seal. The contribution 
of the United Nations in the preparation of the publication should be acknowledged. 
The cooperation may be given appropriate mention in the foreword or preface or on 
the title page in the following terms:

“Prepared in cooperation with the Women’s Rights Unit, Department of Social 
and Economic Affairs, United Nations”.
6. Under this scenario, we would like to point out the following with respect 

to your specific questions mentioned in paragraph 3 of your memorandum:
•	 We believe that the approval of the UN Publication Board would not be 

required. We understand that the handbook is not part of the regular publi-
cation programme of the Department of Economic and Social Affairs and, 
given that the United Nations will only partially contribute to its contents, 
the approval of the Publication Board does not seem necessary;

•	 IPU is free to translate the handbook into any other language;
•	 The determination as to whether costs should be charged or whether the 

handbook should be published free of charge is not subject to United Nations 
rules or regulations, and this matter would be for IPU to decide, presumably 
in consultation with your Office.

Published by the United Nations

7. The requirements for a United Nations publication prepared together with 
IPU would be very similar to the requirements mentioned above. The United Nations 
should be the exclusive holder of the copyright for the publication, while providing 
IPU with an unlimited right to use the publication free of charge. In accordance with 
ST/AI/189/Add.2 and ST/AI/189/Add.21, the cover page of the publication shall 
bear the United Nations emblem only. However, we consider the appearance of the 
IPU logo on the title page acceptable in connection with the acknowledgement of 
the contribution of IPU for the publication. The rules for acknowledgements and/or 
attribution in United Nations publications are set forth in ST/AI/189/Add.6/Rev.4; 
in accordance with those rules, the acknowledgement could read as follows:

“Prepared in cooperation with the Inter-Parliamentary Union” [followed by the 
IPU emblem].
8. The approval of the United Nations Publication Board would be required 

for this project. IPU may be provided with a certain number of copies free of charge. 
The translation of the publication from English into other languages could be done 
by IPU. However, this should be indicated in the versions published in those other 
languages. ST/AI/189/Add.15/Rev.1 governs the pricing of United Nations publica-
tions. Under rule 1 of ST/AI/189/Add.15/Rev.1, the responsibility for determining 
prices for publications rests with the Sales Section, Publishing Division. In this con-
nection, you may wish to note that while there are no legal objections to distribut-
ing the handbook free of charge, the General Assembly has expressly approved the 
principle that, whenever it is desirable and possible, the sale of public informational 
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material should be encouraged not only because the proceeds go to the Working 
Capital Fund, but also because publications that are sold rather than freely distrib-
uted usually command greater respect and are more likely to be read and hence have 
a greater impact (see ST/AI/189/Add.15/Rev.1, para. 1).

9. Finally, you may wish to consider the following in case the handbook will 
be published by the United Nations. If there are any parts or chapters in the publica-
tion clearly recognizable as having been prepared by IPU, you may wish to add a 
disclaimer to the effect that the positions expressed in those chapters are those of 
IPU and do not necessarily reflect the position of the United Nations. Furthermore, 
you may wish to consider that IPU should be required to obtain permission from the 
authors for the inclusion of their work in the handbook and to indemnify and hold 
the United Nations harmless from and against all suits, proceedings, claims and 
liability of any kind arising from or relating to allegations or claims that the IPU 
contribution to the publication constitutes an infringement of any copyright or other 
intellectual property.

10. In the light of the above, we recommend that you enter into a contract 
with IPU. Given the variables in how the project will be implemented, we are not 
yet in a position to provide you with a model contract. However, once the modali-
ties have been agreed upon by your Office and IPU, this Office is available to assist 
in the preparation or review of a contract. Please do not hesitate to contact us if you 
have any further questions in this matter.

19 June 2001

7.  declaration on cities and other human settlements in the new 
millennium  with  resPect  to  mandate  and  status  of  commission 
on  human  settlements  and  the  mandate,  role  and  function 
of  habitat—oPtions  for  reviewing  and  strengthening  those 
bodies—comPatibility  of  standing  committees  and  functional 
commissions establishing subsidiary bodies

Facsimile to the Executive Director, United Nations Centre  
for Human Settlements

1. This is with reference of your inquiry to the Legal Counsel of 13 June 
2001 concerning the Declaration on Cities and Other Human Settlements in the New 
Millennium with respect to the mandate and status of the Commission on Human 
Settlements (the Commission) and the status, role and function of the United Nations 
Centre for Human Settlements (Habitat). Our comments are as follows:

2. The long-standing status of the Commission as a standing commit-
tee of the Economic and Social Council derives from the manner in which the 
Commission was established. In part II of General Assembly resolution 32/162 
of 19 December 1977, the Assembly decided that the Economic and Social 
Council should transform the Committee on Housing, Building and Planning into 
a Commission on Human Settlements. In so doing, the Assembly did not request 
the Council to establish the Commission as a functional commission and as such 
the Commission retained the status of its predecessor, the Committee on Housing, 
Building and Planning.
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3. While we are not in a position to comment on the political differences or the 
budgetary differences between a standing committee and a functional commission, the 
only legal differences between the two lie in the rules of procedure applicable thereto. 
Standing committees are governed by the rules of procedure of the Economic and 
Social Council, whereas functional commissions are governed by the rules of proce-
dure of the functional commissions of the Economic and Social Council.

4. As for options to achieve the General Assembly’s request to the 
Secretary-General, it is important to recall that, in the Declaration on Cities and 
Other Human Settlements in the New Millennium,16 the General Assembly, inter 
alia, invited the Secretary-General to report to the Assembly at its fifty-sixth ses-
sion on options for reviewing and strengthening the mandate and status of the 
Commission and the status, role and functions of Habitat in accordance with 
the relevant resolutions of the General Assembly and the Economic and Social 
Council and decisions of the Habitat II Conference. With respect to the status of 
the Commission, there are, of course, several options, including recommending 
that the General Assembly consider transforming the Commission into (a) a func-
tional commission of the Economic and Social Council, or even (b) a subsidiary 
organ of the General Assembly itself. In accordance with the Declaration, how-
ever, it is the prerogative of the Secretary-General to formulate and submit options 
for consideration and possible adoption by the General Assembly. In formulating 
options, the Secretary-General may, of course, take into account proposals and 
comments made by the Economic and Social Council and concerned Secretariat 
units, including Habitat.

5. With respect to a new denomination for Habitat, it should be recalled that 
in its resolution 32/162, the Assembly also established Habitat and specifically 
named it the “United Nations Centre for Human Settlements (Habitat)”. Any recom-
mendation to change the denomination should therefore be presented to the General 
Assembly for its consideration and approval. It would again be a matter within the 
discretion of the Secretary-General to include such a recommendation in the re-
port he is invited to submit pursuant to the Declaration on Cities and Other Human 
Settlements in the New Millennium.

6. As to the compatibility of standing committees establishing subsidiary 
bodies, we wish to refer to rule 24, paragraph 2, of the rules of procedure of 
the Economic and Social Council, which provides that “except for the regional 
commissions, the commissions and committees of the Council shall not create 
either standing or ad hoc intersessional subsidiary bodies without prior approval 
of the Council”. As such, both standing committees and functional commissions 
must obtain the prior approval of the Council in order to establish subsidiaries. 
Therefore, as long as the Committee obtains the prior approval of the Council, 
standing committees may establish subsidiary bodies. Accordingly, given that in 
its resolution 18/1 the Commission has submitted the recommendation to establish 
a Committee of Permanent Representatives (the Committee) to the Economic and 
Social Council for its approval, there is no legal objection to the establishment 
of the Committee as a subsidiary of the Commission provided that the Council 
approves.

7. We are not in a position to comment on the political ramifications or possi-
ble negative perceptions of a “piecemeal” decision by the Council that a specific de-
cision on the establishment of a subsidiary body of the Commission might have on 
the general role of the Council vis-à-vis the status and mandate of the Commission. In 
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any event, in the light of the provisions of rule 24 mentioned above, the Commission 
is legally obliged to obtain the prior approval of the Council in order to establish the 
Committee as its subsidiary body. Such action by the Council does not prevent the 
Council from making recommendations on the status and role of the Commission 
directly to the General Assembly and/or to the Secretary-General for inclusion in 
the report he has been invited to submit to the General Assembly at its fifty-sixth 
session.

8. The Council’s review and approval of the recommendation contained in 
resolution 18/1 does not preclude its involvement in the elaboration of options for 
reviewing and strengthening the mandate and status of the Commission and the 
status, role and functions of Habitat in accordance with the outcome of the twenty-
fifth special session of the General Assembly. As indicated above, the Council, if it 
so desired, could provide its recommendations and comments either directly to the 
General Assembly or to the Secretary-General for inclusion in the report he has been 
invited to submit to the General Assembly at its fifty-sixth session.

20 June 2001

8.  status  of  world  tourism  organization  in  united  nations  sys-
tem—deemed  to  be  a  “related  organization”  of  the  united 
nations—suggested  formulation:  wto  (trade)  and  wto 
(tourism)

Memorandum to the Under-Secretary-General for General Assembly  
Affairs and Conference Services

1. This is with reference to your memorandum of 16 October 2001 to the 
Legal Counsel concerning the status of the World Tourism Organization in the 
United Nation system. Our comments are as follows.

2. In its resolution 32/156 of 19 December 1977, the General Assembly 
approved the Agreement on Cooperation and Relationships between the United 
Nations and the World Tourism Organization. In accordance with article IV, para-
graph 2, of that Agreement, the World Tourism Organization “shall be invited to 
send representatives to attend in an observer capacity meetings of the Economic and 
Social Council or its subsidiary organs, conferences convened by it and meetings of 
other United Nations bodies which deal with matters of common interest and to par-
ticipate, with the approval of the body concerned and without the right to vote, in de-
bates on questions of concern to the World Tourism Organization”. In paragraph (c) 
of its decision 109 (LIX) of 23 July 1975, the Economic and Social Council had 
similarly designated the World Tourism Organization to participate, on a continuing 
basis, in the work of the Council. In its resolution 36/41 of 19 November 1981, the 
General Assembly similarly decided “that the World Tourism Organization may 
participate, on a continuing basis, in the work of the General Assembly in areas of 
concern to that Organization”.

3. Based on General Assembly resolutions 32/156 and 36/41 and Economic 
and Social Council decision 109 (LIX), the World Tourism Organization may be 
deemed to be a related organization of the United Nations system, a status currently 
enjoyed by the International Atomic Energy Agency, the Preparatory Commission 
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for the Comprehensive Nuclear-Test-Ban Treaty Organization, the Organisation for 
the Prohibition of Chemical Weapons and the World Trade Organization.

4. As the Agreement on Cooperation and Relationships between the United 
Nations and the World Tourism Organization does not contain reporting provisions, 
and as General Assembly resolution 36/41 does not accord an explicit right to make 
statements, the World Tourism Organization does not enjoy an automatic right to 
address the General Assembly. In the absence of a decision by or a specific request 
to report to, the General Assembly, the World Tourism Organization may not ad-
dress the Assembly. We note that, on at least one prior occasion, in paragraph 6 of 
its resolution 36/41, the General Assembly requested the Secretary-General of the 
World Tourism Organization to submit to the General Assembly at its thirty-eighth 
session, through the Economic and Social Council, a report on the progress made in 
the implementation of the Manila Declaration.17

5. In the light of the conclusion reached above, the World Tourism 
Organization should be added to the list of organizations in the correspondence 
unit worksheet. Incidentally, the Preparatory Commission for the Comprehensive 
Nuclear Test Ban Treaty Organization and the Organisation for the Prohibition of 
Chemical Weapons should also be added.

6. All related organizations, including the World Tourism Organization, 
should be provided seating after the specialized agencies in the General Assembly 
Hall.

7. We note with satisfaction that the World Tourism Organization has been 
invited to the fifty-sixth regular session of the General Assembly and its special 
session on children. The World Tourism Organization should be invited to all meet-
ings and conferences of the General Assembly, the Economic and Social Council 
and their subsidiary organs to which the other related organizations are invited. In 
this connection, we wish to refer to the footnote contained in the rules of procedure 
of meetings and conferences concerning the participation of specialized agencies 
and related organizations. In the future, that footnote should also include the World 
Tourism Organization.

8. Provided that the World Tourism Organization does indeed maintain a 
liaison office at Headquarters, it should be listed among the specialized agencies 
and related organizations listed in part VI of the “Blue Book”.

9. As for the acronym, in order to avoid any confusion, we would suggest the 
following formulations: WTO (Trade) and WTO (Tourism). The matter should of 
course be discussed with the two organizations concerned.

10. By copy of this memorandum, we intend to bring this matter to the atten-
tion of the Office of Inter-Agency Affairs to ensure, if such is not already the case, 
that the World Tourism Organization and its status as a related organization of the 
United Nations system are properly reflected in the meeting of the Administrative 
Committee on Coordination, the Directory of senior officials of the United Nations 
system of organizations and the United Nations system chart.

18 October 2001
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9.  constitution  of  a  quorum  of  PreParatory  commission  for  the 
comPrehensive  nuclear-test-ban  treaty  organization—rules 
of Procedure of PreParatory commission —“members Present and 
voting”

Facsimile to the Director, Legal and External Relations Division, Preparatory 
Commission for the Comprehensive Nuclear-Test-Ban Treaty Organization, 
Vienna

1. This is with reference to your facsimile of today’s date to the Legal 
Counsel concerning the rules of procedure of the Preparatory Commission for the 
Comprehensive Nuclear-Test-Ban Treaty Organization with respect to the quorum. 
At the outset, we note that, in accordance with paragraph 5(a) of the Text on the 
Establishment of the Preparatory Commission, the costs of the Commission and 
its activities shall be met annually by all States signatories in accordance with the 
United Nations scale of assessments with certain adjustments. As the Text explicitly 
applies the United Nations scale of assessments to the Preparatory Commission, 
such application is not subject to a decision by the Commission itself. In any event, 
our comments on the questions set out in your facsimile are as follows.

2. On the first question, rule 12 of the rules of procedure of the Preparatory 
Commission provides that “a majority of the members of the Commission shall 
constitute a quorum”. Rule 12 speaks only in terms of membership, not in terms of 
eligibility to vote. As there are 161 States signatories, you are correct in conclud-
ing that 81 States signatories constitute the required quorum. As such, whether or 
not a particular State signatory has fully discharged its financial obligations within 
the meaning of paragraph 5(b) of the Text on the Establishment of the Preparatory 
Commission, that State, if present, is counted for purposes of determining the exist-
ence of a quorum.

3. With respect to your second question, quorum is based solely on a mem-
ber’s presence at the meeting; quorum is not related to that member’s eligibility to 
vote.

4. In response to your third question, please be advised that, if it is deter-
mined that a quorum does not exist prior to the opening of a meeting, the meeting 
should not be opened until such time as a quorum is obtained. If during the course 
of a meeting a representative calls for or challenges the existence of a quorum and 
it is determined that indeed there is no quorum, the presiding officer should im-
mediately suspend or adjourn the meeting. While rule 67 of the rules of procedure 
of the General Assembly similarly provides that the presence of a majority of the 
members is required to take a decision, rule 67 provides that “the President may 
declare open and permit a debate to proceed when at least one third of the mem-
bers of the General Assembly are present”. Rule 12 of the rules of procedure of 
the Preparatory Commission does not provide separate quorum requirements for 
debate and decision-making purposes. As such, in our view, it would not even be 
possible to continue the debate in the absence of a majority of the members of the 
Commission. Therefore, once it is determined that there is no quorum, the meeting 
should be suspended or adjourned. When the meeting is resumed or reconvened, 
it is not necessary—but would be advisable—to inform the members present that 
there is a quorum.
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5. The absence of a quorum does not invalidate the proceedings that have 
taken place at the meeting or conference up to the point when the absence of a quo-
rum is ascertained. The absence of a quorum also does not invalidate any decisions 
that have been taken prior to that point. Any challenges to the quorum should be 
raised prior to a decision being taken; ex post facto challenges are not receivable, as 
many members may have been at the meeting at the time a vote was taken but either 
chose not to participate in the vote or left the room after voting. Once a decision has 
been taken, it cannot be overturned unless there is a motion to reconsider in accord-
ance with rule 24 of the rules of procedure of the Preparatory Commission.

6. Pursuant to rule 28 of the rules of procedure of the Preparatory Commission, 
“the phrase ‘members present and voting’ means members casting an affirmative or 
negative vote. Members who abstain from voting shall be regarded as not voting”. 
In accordance with paragraph 5(b) of the Text, States signatories that have not fully 
discharged their financial obligations do not have a right to vote. Accordingly, while 
members who do not have the right to vote may be present for quorum purposes, 
by definition they cannot vote and therefore cannot be counted among the members 
“present and voting”.

7. Finally, we concur with your conclusion that, depending on the number of 
States signatories that have lost their right to vote, the number of States signatories 
present for quorum purposes may be much larger than the actual number of States 
“present and voting”. It should also be kept in mind that the number of States sig-
natories that are present for quorum purposes and that enjoy the right to vote but 
choose to abstain from voting will, in accordance with rule 28, further reduce the 
number of members “present and voting”.

31 October 2001

10.  legal  status  of  global  ministerial  environmental  forum—
relationshiP between forum and governing council of uneP—
relationshiP  between  membershiP  of  governing  council  of 
uneP  and  membershiP  of  (or  modalities  of  ParticiPation  in) 
global ministerial environmental forum

Letter to the Executive Director, United Nations  
Environment Programme

This is in response to your letter of 19 October 2001. In that letter you ask this 
Office to clarify the three issues that were raised by Member States with regard to 
the adoption by the Governing Council of UNEP at its twenty-first session of deci-
sion 21/21 of 9 February 2001, concerning governance of UNEP and the implemen-
tation of General Assembly resolution 53/242 of 28 July 1999. According to your 
letter, those issues are as follows:

(a) Legal status of the Global Ministerial Environmental Forum;

(b) Relationship between the Global Ministerial Environmental Forum and 
the Governing Council of UNEP;

(c) Relationship between the membership of the Governing Council of UNEP 
and the membership of (or modalities of participation in) the Global Ministerial 
Environmental Forum.
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Introduction

As noted in your letter, a decision concerning the institution of a Global 
Ministerial Environmental Forum was taken by the General Assembly at its 
fifty-third session in its resolution 53/242 of 28 July 1999. In that resolution, the 
Assembly took note of the report of the Secretary-General on environment and 
human settlements and the report of the United Nations Task Force on Environment 
and Human Settlements annexed thereto, containing recommendations on reform-
ing and strengthening the activities of the United Nations in the field of environ-
ment, and human settlements. The Assembly also took into account in the resolution 
the views on the Secretary-General’s report of the Governing Council of UNEP, as 
contained in its decision 20/17 of 5 February 1999, and in paragraph 6 of the resolu-
tion, which relates to the institution of the Global Ministerial Environmental Forum, 
the Assembly:

“Welcomes the proposal to institute an annual, ministerial-level, glo-
bal environmental forum, with the Governing Council of the United Nations 
Environment Programme constituting the forum in the years that it meets in 
regular session and, in alternative years, with the forum taking the form of a 
special session of the Governing Council, in which participants can gather to 
review important and emerging policy issues in the field of the environment, 
with due consideration for the need to ensure the effective and efficient func-
tioning of the governance mechanisms of the United Nations Environment 
Programme, as well as possible financial implications, and the need to main-
tain the role of the Commission on Sustainable Development as the main 
forum for high-level policy debate on sustainable development”.

Analysis of paragraph 6 of General Assembly  
resolution 53/242

  (a) Interrelation between the institution of the Global Ministerial 
Environmental Forum and universal membership of the Governing 
Council of UNEP

It follows from paragraph 6 of resolution 53/242 that the General Assembly, 
on the one hand, decided that the Global Ministerial Environmental Forum should 
be instituted as a global forum, which implies that participation in it must be uni-
versal, and, on the other, stipulated that the Governing Council of UNEP, whose 
membership is limited to 58 member States, should constitute the Global Ministerial 
Environmental Forum with the latter taking the form of either regular or special ses-
sions of the Governing Council.

It appears from the legislative history of resolution 53/242 that recommen-
dation 13 of the Task Force, which related to the institution of the Forum, con-
tained two interrelated parts. In subparagraph (a) of recommendation 13 it was 
suggested that the Governing Council of UNEP should constitute the Forum and 
in subparagraph (c) it was recommended that the membership of the Governing 
Council should be changed to make it universal (see A/53/463, annex, para. 47). 
The Secretary-General in his report supported recommendation 13 of the Task 
Force in its entirety, including the proposed change in the membership of the 
Governing Council of UNEP. Since the Governing Council is a subsidiary body 
of the General Assembly and subparagraph (c) of recommendation 13 contained 
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a proposal with significant institutional implications, the Secretary-General pointed 
out in his report that the implementation of that recommendation would require 
action by the General Assembly.

The Governing Council of UNEP in its decision 20/17 of 5 February 1999 on 
the report of the Secretary-General expressed its support for the proposal that an an-
nual ministerial-level global environmental forum should be instituted and that the 
UNEP Governing Council should constitute that forum. However, with reference to 
subparagraph (c) of recommendation 13, the Council only took note of the proposal 
concerning universal membership of the Governing Council of UNEP and the ongo-
ing debate in that regard.

As noted above, the General Assembly in paragraph 6 of its resolution 53/242 
did not endorse the proposal concerning universal membership of the Governing 
Council of UNEP either.

  (b) Concept of the Global Ministerial Environmental Forum as a different 
format of United Nations meetings

Analysis of the legislative history of resolution 53/242 further indicates that 
a recommendation of the Task Force regarding the institution of the Forum was 
based on the conviction of its members that the current intergovernmental forums, 
including the Governing Council of UNEP and the Commission on Sustainable 
Development, were inadequate to give the kind of guidance that was needed in the 
environmental field. Members of the Task Force were of the view that the tradi-
tional United Nations format for intergovernmental meetings did not fully meet the 
need for high-level consideration of environmental issues because it featured formal 
discussion leading to agreement on the exact wording of a text. The Task Force 
believed that to achieve the purposes which intergovernmental meetings on environ-
mental and human settlements should fulfil, a format was needed that would allow 
for actual debate, more in-depth discussions, more interaction with major groups 
to produce innovative strategies that could meet tomorrow’s challenges. The Task 
Force concluded that such a format could be realized through the institution of 
an annual ministerial-level global environmental forum (see A/53/463, annex, 
para. 47). The Secretary-General echoed these arguments by stating in his report 
that institutional adjustments are needed to “provide a forum in which high-level 
debate on global issues is informed by a comprehensive approach to the interna-
tional environmental agenda” (A/53/463, para. 41).

It appears from the above clarifications that although the Task Force and the 
Secretary-General proposed in their respective reports that the membership of the 
Governing Council should be made universal, they did not view the Governing 
Council as an organ that would perform the functions of the Global Ministerial 
Environmental Forum. The latter, in their view, is supposed to be a forum, as op-
posed to being an organ, for in-depth discussions and interaction with major groups, 
and its main task should be the development of new, innovative strategies rather 
than adoption of concrete decisions.

The General Assembly, in its resolution 53/242, did not decide on the estab-
lishment of a new organ. It stated that an arrangement was needed at the ministerial 
level to provide for a forum “in which participants can gather to review important 
and emerging policy issues in the field of the environment” and that the Governing 
Council of UNEP should constitute such a forum.
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Conclusions
It follows from the foregoing that the Governing Council of UNEP should or-

ganize its work in a way which would allow it to act at its sessions as a global forum 
in which its participants can review important and emerging policy issues in the field 
of the environment. Under the resolution, however, that should be done “with due 
consideration for the need to ensure the effective and efficient functioning of the 
governance mechanisms of the United Nations Environment Programme, as well as 
possible financial implications”.

Therefore, with reference to your first question, we are of the view that the Global 
Ministerial Environmental Forum does not have its own independent legal standing or 
status because under paragraph 6 of General Assembly resolution 53/242 it is merely 
a forum for discussions and dialogue. As provided in the resolution, the Governing 
Council of UNEP, when it acts as the Forum, should adjust and modify its working 
methods in a way that should allow it to serve as a forum with universal participation 
at the ministerial level to review policy issues in the field of environment. Thus, as 
to your second question, we believe that, in accordance with paragraph 6 of General 
Assembly resolution 53/242, the Governing Council of UNEP constitutes the Global 
Ministerial Environmental Forum when it acts like a forum which performs the tasks 
defined in that paragraph of the resolution. As to the relationship between the mem-
bership of the Governing Council of UNEP and the Forum, it should be governed 
by the functions assigned by the General Assembly to the Council in the respective 
resolutions. The Governing Council of UNEP has the membership and mandate which 
are defined by General Assembly resolution 2997 (XXVII) of 15 December 1972 con-
cerning the establishment of UNEP. Under General Assembly resolution 53/242, the 
Governing Council of UNEP, when it acts as the Global Ministerial Environmental 
Forum, is supposed to have universal participation and its mandate is limited to the 
tasks defined in paragraph 6 of that resolution.

20 November 2001

11.  role  of  high  rePresentative  for  bosnia  and  herzegovina—
general  framework  agreement  for  Peace  in  bosnia  and 
herzegovina—united  nations  international  Police  task 
force—united  nations  mission  in  bosnia  and  herzegovina—
relationshiP between high rePresentative and united nations

Note to the Under-Secretary-General, Department of Political Affairs
1. This refers to your note dated 16 November 2001 seeking our views on 

issues concerning the relations between the High Representative for Bosnia and 
Herzegovina and the United Nations, particularly, the High Representative’s report-
ing/briefing obligations to the Security Council, as well as other statutory obliga-
tions, if any.

2. The General Framework Agreement for Peace in Bosnia and Herzegovina 
and the annexes thereto (collectively the Peace Agreement) covered military and 
civilian aspects of the settlement and provided for a complex set of arrangements. 
The implementation of the civilian aspects of the peace settlement involved the 
assistance of numerous international organizations such as the United Nations, the 
Organization for Security and Cooperation in Europe, the World Bank and other 
specialized agencies, the International Committee of the Red Cross as well as non-
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governmental organizations. As far as the High Representative and the United 
Nations are concerned, their respective roles are set out in annexes 10 and 11 to the 
Peace Agreement.

The High Representative
3. Pursuant to annex 10 to the Peace Agreement, containing the “Agreement 

on Civilian Implementation of the Peace Settlement”, the Parties requested the des-
ignation of a High Representative, to be appointed consistent with relevant United 
Nations Security Council resolutions, to facilitate the Parties’ own efforts and to 
mobilize and, as appropriate, coordinate the activities of the organizations and 
agencies involved in the civilian aspects of the peace settlement by carrying out, 
as entrusted by a United Nations Security Council resolution, tasks described in 
article II of annex 10. In addition to coordinating the activities of the civilian organi-
zations and agencies to ensure the efficient implementation of the civilian aspects 
of the peace settlement, the tasks of the High Representative included: respecting 
the autonomy of the civilian organizations and agencies in Bosnia and Herzegovina 
within their spheres of operation while as necessary giving general guidance to 
them about the impact of their activities on the implementation of the peace settle-
ment; providing guidance to, and receiving reports from, the Commissioner of the 
International Police Task Force (IPTF), the establishment of which was requested 
by the Parties pursuant to annex 11 of the Peace Agreement; and reporting periodi-
cally on progress in implementation of the Peace Agreement to, inter alia, the United 
Nations. Furthermore, the Parties designated the High Representative as “the final 
authority” in theatre regarding the interpretation of the civilian implementation of 
the Peace Agreement (annex 10, article V).

4. On 8 December 1995, the Peace Implementation Conference in London 
approved the designation of the first High Representative, Mr. Carl Bildt, and in-
vited the Security Council to agree to such designation.

5. The Security Council, in its resolution 1031 (1995) of 15 December 1995, 
endorsed the establishment of a High Representative, following the request of the 
Parties, who, “in accordance with annex 10 on the civilian implementation of the 
Peace Agreement, will monitor the implementation of the Peace Agreement and 
mobilize and, as appropriate, give guidance to, and coordinate the activities of, the 
civilian organizations and agencies involved” (para. 26). By that same resolution, 
the Council agreed to the designation of Mr. Carl Bildt as High Representative and 
confirmed that the latter was “the final authority in theatre regarding the interpreta-
tion of annex 10 on the civilian implementation of the Peace Agreement” (para. 
27). The Council also requested the Secretary-General to submit to it reports from 
the High Representative, in accordance with annex 10 of the Peace Agreement and 
the conclusions of the London Conference, on the implementation of the Peace 
Agreement (para. 32).

United Nations Mission in Bosnia and Herzegovina (UNMIBH)
6. Pursuant to annex 11 to the Peace Agreement, concerning the “Agreement 

on International Police Task Force”, the Parties requested the United Nations to 
establish, by a decision of the Security Council, a “UN International Police Task 
Force” (IPTF) to carry out a programme of assistance allowing the monitoring, 
observing and inspecting of law enforcement activities and facilities throughout 
Bosnia and Herzegovina, as described in article III of annex 11. Under the same 
annex, the Parties agreed that any obstruction of IPTF activities would constitute a 
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failure to cooperate with IPTF and that the IPTF Commissioner would communicate 
such failure to the High Representative.

7. While annex 11 provides that the IPTF is autonomous with regard to the 
execution of its functions, it specifically provides that its activities shall be coor-
dinated with the High Representative. Furthermore, the IPTF Commissioner shall 
receive guidance from the High Representative and periodically report on matters 
within his responsibility to the High Representative and the Secretary-General of 
the United Nations.

8. Annex 11 of the Peace Agreement applies to the United Nations/United 
Nations Mission in Bosnia and Herzegovina by virtue of a decision made by the 
Security Council pursuant to its resolution 1035 (1995). By that resolution, the 
Council established IPTF to be entrusted with the tasks set out in annex 11 to the 
Peace Agreement and a United Nations civilian office and endorsed the arrange-
ments set out in that regard in the Secretary-General’s report of 6 February 1996 
(S/1996/83). Under such arrangements, IPTF and the United Nations civilian office, 
known as the United Nations Mission in Bosnia and Herzegovina (UNMIBH), were 
placed under the authority of the Secretary-General through the United Nations 
Coordinator, who is the Special Representative of the Secretary-General and Head of 
Mission of UNMIBH and who, in turn, coordinates with the High Representative.

Relationship between the High Representative and the United Nations

9. The complexity of the arrangements concerning the civilian implemen-
tation of the Peace Agreement required a close and effective coordination be-
tween the numerous civilian organizations and agencies involved. To that end, the 
Peace Agreement assigned the leading political role to the High Representative, 
a role which was confirmed by the Security Council. In that connection, the High 
Representative also enjoys the assistance of UNMIBH. However, such assistance 
is clearly intended to facilitate the execution of his responsibilities and not to put 
under his authority UNMIBH or any such organizations and agencies. The Peace 
Agreement makes clear that the High Representative is to respect “their autonomy 
within their spheres of operation” (annex 10, article II, para. 1(c)).

10. At the same time, the High Representative is not under the authority of 
the United Nations or its Secretary-General. He does, however, have certain obliga-
tions vis-à-vis the United Nations, which include, in particular, providing guidance 
to UNMIBH and reporting to the Secretary-General on the civilian implementation 
of the Peace Agreement. Accordingly, the High Representative has on a regular 
basis provided reports to the Secretary-General, who in turn submits them to the 
Security Council. The first such report was submitted to the Security Council under 
cover of a letter dated 13 March 1996 from the Secretary-General addressed to the 
President of the Security Council (S/1996/190). Since then, the High Representative 
has submitted 19 other reports, the latest having been submitted by the Secretary-
General to the Council by a letter dated 20 July 2001 (S/2001/723).

11. While pursuant to annexes 10 and 11 of the Peace Agreement and rel-
evant Security Council resolutions the Commissioner of IPTF and the Special 
Representative of the Secretary-General are under the obligations to coordinate their 
activities with and report, as appropriate, to the High Representative, the latter is 
also under the obligation to provide them with the necessary guidance, respect their 
autonomy in their spheres of operation and report to the Secretary-General on the 
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civilian implementation of the Peace Agreement. Unless otherwise decided by the 
Security Council, these same obligations should continue to apply.

27 November 2001

12.  legal  status  of  cine  and  video  club—ProPosed  donation  of 
audio-visual equiPment to organization—united nations finan-
cial  regulations  7.2  to  7.4  and  financial  rules  107.5  to  107.7—
oPtion of organization Purchasing new audio-visual equiPment

Memorandum to the Chief, Office of the Under-Secretary-General  
for Management, Department of Management

1. This is with reference to your memorandum dated 29 October 2001, for-
warding a memorandum from the Controller dated 10 July 2001, a memorandum 
from the United Nations Staff Recreation Council Cine and Video Club dated 28 
June 2001 and a note from the Office of Central Support Services dated 9 July 2001, 
with attachment, all addressed to the Under-Secretary-General for Management, 
Department of Management. These documents relate to the proposed upgrade of the 
technical facilities, i.e., the donation and installation of new audio-visual equipment, 
in the Dag Hammarskjöld Library Auditorium.

2. From the documentation received and our discussions with some of the 
officers involved in the project, our understanding of the matter is as follows. The 
Film Society (formerly known as the Cine and Video Club) has obtained a commit-
ment from a major United States film company to provide to the Film Society, at 
no costs to the Society, state-of-the-art audio-visual equipment to be used for future 
showings of movies in the context of the Film Society’s mandate. We understand 
that the gift to the Film Society will be in the form of a donation and contribution in 
kind, as the United States film company will essentially pay for the acquisition and 
installation of the new audio-visual equipment. We note that the Dag Hammarskjöld 
Library Auditorium is currently being refurbished and understand that it would be 
desirable for the installation of new audio-visual equipment to take place during the 
refurbishment process, rather than following its completion. We further understand 
that the United States film company willing to finance the acquisition and installa-
tion of the new audio-visual equipment is seeking, in return, a commitment by the 
Film Society to show a certain number of films in the Auditorium over the next 
two years or so using the new equipment acquired through the United States film 
company. We further understand that it will be up to the Film Society and the film 
company to agree on the titles and dates of the showing of these films.

3. We note that other departments have expressed a need for an upgrade of 
the existing audio-visual equipment in the Dag Hammarskjöld Library Auditorium 
and welcomed the initiative from the Film Society in this respect. We further note 
that other departments intend to use the audio-visual equipment in the Auditorium 
and that the Broadcast and Conference Support Section, Information Technology 
Services Division, suggests that it be consulted during the process of acquiring the 
new equipment. In this respect, we understand that the United States film company 
has no specific views or demands as to the future use of the audio-visual equipment, 
except that a certain number of films be shown over the next two years, and concurs 
with the equipment being used by other departments or offices.
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4. As you indicated in the first paragraph of your memorandum of 29 October 
2001, this initiative raises a number of questions, including the issues mentioned in 
the Controller’s memorandum of 10 July 2001 regarding the legal status of the Film 
Society and the overall responsibility with respect to the implementation of the ar-
rangements to be made with the United States film company. Also, the Controller 
questions the approach to upgrading the current equipment in the proposed way and 
suggested that new audio-visual equipment should be purchased through the regular 
budget, in particular since there seems to be a general agreement among various of-
fices that the existing equipment is outdated.

Donation to the Film Society

5. We understand that this is an initiative by the Film Society and that the dis-
cussions with the United States film company are being conducted by the President 
of the Film Society. Nevertheless, the proposed donation to the Film Society raises 
several problems. As you are probably aware, the United Nations Staff Recreation 
Council was established for the benefit of the United Nations staff members and the 
United Nations community as a subsidiary body of the United Nations. However, 
with respect to the individual clubs, this Office has consistently taken the view that 
the clubs, while being members of the United Nations Staff Recreation Council, are 
not regarded as extensions of the United Nations in the same way as the Council. 
Their membership may or may not consist of United Nations staff members (under 
article II of the United Nations Staff Recreation Council Constitution, there ex-
ists only a minimum requirement of 10 staff members necessary for the creation 
of a club), and each club is governed by its own officials or committee elected or 
appointed from among its own members. We understand that these clubs are unin-
corporated associations and therefore do not constitute legal entities independent 
of their members. Accordingly, any arrangement entered into, for example, by the 
President of the Film Society would make the President of the Film Society ulti-
mately responsible for the implementation of such an arrangement.

6. Given that the intention of the project is to permanently install the equip-
ment in the Auditorium and that other departments and offices intend to use it in 
connection with their official functions, we believe that an arrangement between 
the Film Society and the United States film company would not be in the interest of 
the Organization and we would advise against it. Such an arrangement would raise 
various problems, including overall responsibility for maintenance or repair, in par-
ticular if damages occurred during the use of the equipment by other departments 
and not by the Film Society.

Donation directly to the United Nations Staff Recreation Council

7. However, we understand that it is indeed the intention of the President of 
the Film Society not to limit the use of the equipment to the showing of movies by 
the Film Society, but rather to obtain the new state-of-the-art equipment for its use 
by the Secretariat. Under the circumstances, it seems appropriate to have the dona-
tion made vis-à-vis the Organization itself and we therefore recommend that the 
United Nations Staff Recreation Council enter into the arrangement with the United 
States film company regarding acquisition and installation of the new audio-visual 
equipment. As stated above, the Council is a subsidiary body of the Organization 
and any donation to that body would consequently be considered to be a donation 
to the Organization itself.
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Conditions for acceptance of a donation to the Organization

8. The policy of the United Nations regarding acceptance of donations is 
based on United Nations financial regulations 7.2 to 7.4 and financial rules 107.5 to 
107.7 promulgated under them. Financial regulation 7.2 provides that:

“Voluntary contributions, whether or not in cash, may be accepted by the 
Secretary-General provided that the purposes for which the contributions are 
made are consistent with the policies, aims and activities of the Organization, 
and provided that the acceptance of such contributions which directly or indi-
rectly involve additional financial liability for the Organization shall require 
the consent of the appropriate authority.”
9. Given that financial regulation 7.2 specifically declares voluntary contri-

butions to be acceptable “whether or not in cash”, in-kind donations, such as the 
proposed donation to assist in the acquisition of the new audio-visual equipment, 
are permitted under the United Nations Financial Regulations and Rules. Financial 
rules 107.5 to 107.7 provide that:

“Rule 107.5
“In cases other than those approved by the General Assembly, the estab-

lishment of any trust fund or the receipt of any voluntary contribution, gift or 
donation to be administered by the United Nations requires the approval of the 
Secretary-General, who may delegate this authority to the USG/AM [Under-
Secretary-General for Administration and Management].”

“Rule 107.6
“No voluntary contribution, gift or donation for a specific purpose may be 

accepted if the purpose is inconsistent with the policies and aims of the United 
Nations.”

“Rule 107.7
“Voluntary contributions, gifts or donations which directly or indirectly 

involve an immediate or ultimate financial liability for the Organization may be 
accepted only with the approval of the General Assembly.”
10. The administration of the above financial rule 107.5 has been delegated 

to the Controller (see ST/AI/270/Rev.1 dated 12 April 1989, entitled “Delegation of 
authority under the Financial Rules”). From our view, the purpose of the intended 
donation would seem consistent with the policies and aims of the Organization and 
we refer in this respect to the reactions from other departments in relation to the 
initiative (see above). However, this decision is ultimately a policy decision to be 
made by your Office. In this regard, we believe that the Information Technology 
Services Division should be consulted in the overall process, in particular inasmuch 
as it relates to the needs of other offices intending to use the new equipment and, 
possibly, to the technical aspects of the new equipment.

11. The other issue is whether the intended donation will result in additional fi-
nancial liabilities for the Organization, which would require the approval of the General 
Assembly, in accordance with the above provisions. We note that the proposed donation 
may result in maintenance and possibly repair obligations to the Organization. It is not 
clear whether these obligations entail additional financial liability for the Organization, 
the determination of which is to be made by the Controller. Therefore, we recommend 
that the Controller be consulted on this point. Subject to the acceptance of the intended 
donation by the Controller under financial rule 107.5, we have no legal objection to the 
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donation provided that it will be implemented as described above. I am copying 
this note to the Controller for his appropriate action under rule 107.5. In this regard, 
please note that we consider that the obligation to show a certain number of movies 
does not constitute an additional financial liability. The mandate of the Film Society 
is to show movies to United Nations staff and guests and this obligation, therefore, 
does not require any action by the Film Society that it would not do otherwise.

Purchase of new audio-visual equipment by the Organization

12. Finally, and with respect to the Controller’s question as to whether 
it would not be advisable to purchase the new audio-visual equipment from the 
regular budget, we note that this would, of course, be an option available to the 
Organization. From a legal point of view, there would be no objection to such an ap-
proach; however, in the light of the “window of opportunity” created by the current 
refurbishment of the Dag Hammarskjöld Library Auditorium, it seems to be in the 
Organization’s interest to acquire the equipment at this point and have it installed 
during the ongoing refurbishment of the Auditorium, rather than purchase new 
equipment in accordance with the usual procedures which would be more expensive 
and, in all likelihood, more time-consuming as, among other things, such purchase 
would have to include a competitive bidding process. While this is essentially a 
policy decision to be taken by your Office, in conjunction with other offices and the 
President of the United Nations Staff Recreation Council, under the circumstances, 
and given that we consider a proposed donation to the Council to be legally ac-
ceptable, we recommend that the Organization obtain the new equipment as sug-
gested by the Film Society. Should your Office, in conjunction with the President of 
the United Nations Staff Recreation Council, decide to proceed as outlined above, 
and provided that the Controller confirms that the acceptance of the new equip-
ment would not entail any additional financial liabilities for the Organization, this 
Office would be available to assist in drafting the arrangements between the United 
Nations Staff Recreation Council and the United States film company, if necessary. 
In any event, please do not hesitate to contact us if you have any additional questions 
in this matter.

10 December 2001

Procurement

13.  united  nations  Practice  concerning  accePtance  of  voluntary 
contributions  from  its  contractors—actual  and  Potential 
fao contractors—united nations financial regulations 7.2 to 
7.4 and rules 107.5 to 107.7— guidelines on cooPeration between 
united nations and business community

Letter to the Legal Counsel, Food and Agriculture Organization  
of the United Nations

. . .
This refers to your electronic mail of 26 April 2001, requesting information 

concerning the practice of the United Nations with respect to the acceptance of pro-
posed contributions from its contractors.
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You have indicated that under the FAO principles and guidelines for coopera-
tion with the private sector, “under no circumstances may a contribution be accepted 
if, by way of its acceptance, a contributor appears to be gaining or is led to believe he 
or she is gaining an inside track to the decision-making process of FAO, whether on 
policy or internal administrative matters, including procurement and tenders”. (We 
note that we have a copy of the “Principles and guidelines for FAO cooperation with 
the private sector” dated 3 March 1999.) You further indicated that, as a corollary, 
the principles and guidelines provide, in particular, that:

“Contributions should not normally be solicited from FAO contractors but, if 
offered, it must be made clear that acceptance of a contribution will not affect 
renewal of contracts, treatment in tender, etc.
“The acceptance of major contributions should generally be avoided in cir-
cumstances where tenders are being made and the contributor is likely to be 
a bidder. If accepted on an exceptional basis, it must be made clear to the 
contributor that acceptance of the contribution will not affect any decisions 
relating to the tender. Any such exception must be cleared by the Office of the 
Director General.”
You have indicated the view that while special attention should be given to 

proposed contributions from actual FAO suppliers or concessionaires, contributions 
from potential suppliers and concessionaires may be accepted if, in the near future, 
no tender is envisaged in which they may likely participate. You have further indi-
cated that, on the other hand, the Procurement Services of FAO is of the view that 
all companies which provide goods or services which may be requested by FAO, 
regardless of whether or not a plan exists to proceed with the procurement of such 
goods and services, should be automatically excluded, with the only exception of 
those operating in a monopolistic situation or at predetermined and publicly known 
tariffs available to all clients.

Taking into account that the latter view would de facto exclude most, if not all, 
possible sponsors, you seek our comments and information concerning the practice 
of the United Nations on this matter and, in particular, with respect to potential 
contractors.

The acceptance of voluntary contributions by the United Nations is regulated 
by United Nations financial regulations 7.2 to 7.4 and financial rules 107.5 to 107.7 
promulgated under them. Financial regulation 7.2 provides that:

“Voluntary contributions, whether or not in cash, may be accepted by the 
Secretary-General provided that the purposes for which the contributions are 
made are consistent with the policies, aims and activities of the Organization, 
and provided that the acceptance of such contributions which directly or indi-
rectly involve additional financial liability for the Organization shall require 
the consent of the appropriate authority.”
Financial rules 107.5 to 107.7 provide that:

“Rule 107.5
“In cases other than those approved by the General Assembly, the estab-

lishment of any trust fund or the receipt of any voluntary contribution, gift or 
donation to be administered by the United Nations requires the approval of the 
Secretary-General, who may delegate this authority to the USG/AM [Under-
Secretary-General for Administration and Management].”
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“Rule 107.6
“No voluntary contribution, gift or donation for a specific purpose may be 

accepted if the purpose is inconsistent with the policies and aims of the United 
Nations.”

“Rule 107.7
“Voluntary contributions, gifts or donations which directly or indirectly 

involve an immediate or ultimate financial liability for the Organization may be 
accepted only with the approval of the General Assembly.”
You will note that the above financial regulation and rules, or other provi-

sions in the Financial Regulations and Rules, do not include any specific provisions 
prohibiting acceptance of voluntary contributions from actual or potential United 
Nations contractors. However, we believe that the word “policies” referred to in 
financial regulation 7.2 and rule 107.6 includes the policy against unfair competitive 
bidding. Therefore, should a proposed contribution by an actual or potential United 
Nations contractor appear to suggest that its purpose or effect would be for the con-
tributor to gain inside information concerning the United Nations or any other unfair 
advantage, such contribution would be rejected on the ground that it is not consistent 
with United Nations policy.

Furthermore, we believe that the above-referenced policy is also reflected 
in the “Guidelines on Cooperation between the United Nations and the Business 
Community” (“the Guidelines”), issued by the Secretary-General on 17 July 2000 
(see A/56/323, annex III). One of the general principles in the Guidelines is “no 
unfair advantage”, stating, inter alia, that “cooperation should not imply endorse-
ment or preference of a particular business entity or its products or services” (see 
Guidelines, sect. IV, para. 14(d)). Moreover, the Guidelines include a reminder that 
entering into cooperation arrangements with the business community is “distinct 
from procurement activities” (see para. 18 of the Guidelines, on modalities). That 
reminder, together with the principle against unfair advantage, in the Guidelines, di-
rectly addresses your concern about the acceptance of voluntary contributions from 
actual or potential United Nations contractors.

In this connection, in a recent case involving a proposed in-kind contribution 
(telecommunications equipment) by a private sector entity, this Office advised that 
one of the conditions for accepting the contribution should be that the equipment 
had to be based on an open standard which would allow parts and related pieces for 
the equipment to be non-proprietary. We raised this issue to ensure that by accept-
ing the contribution we would not be tied down to that company’s products when 
procuring parts and other related pieces for the equipment.

It may be that this issue will be raised more frequently in view of the increasing 
number of cooperation arrangements between the United Nations and the private 
sector involving, inter alia, voluntary contributions from private sector partners. In 
that event, the concerned organization may wish to establish more specific rules or 
guidelines on this issue.

17 May 2001
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14.  legal  requirements  for  united  nations  concert  Productions 
involving commercial and non-Profit Promoters or entities

Memorandum to the Director, News and Media Division,  
Department of Public Information

1. I am writing as a follow-up to a telephonic discussion that took place yes-
terday among the Chief of the Public Liaison Service, Legal Officers of the Office of 
Legal Affairs, and the Department of Information. During the discussion, the Chief 
of the Service requested that we specify the legal requirements for United Nations 
concert productions in order to provide your office with guidance in dealing with 
various proposals of a commercial or non-profit nature from individuals or entities 
to stage this year’s United Nations Day concert. The Chief also stated that your 
office had received approval from the Secretary-General and the Chief of Staff to 
consider such proposals.

2. We understand that in prior years Member States have sponsored United 
Nations Day concerts under agreements (or Memoranda of Understanding) with 
the Organization. However, as no Member State thus far has agreed to sponsor the 
upcoming United Nations Day concert, the Department of Public Information is ex-
ploring alternative proposals for staging the concert. In one case, the chief executive 
officer of a company proposed to arrange for a rock band to perform. In addition, 
he suggested that the groups could perform together both for United Nations Day 
and for Disarmament Week, which occurs this year at the same time. Apparently, 
he also suggested that such performances could be webcast and that funds garnered 
from such a broadcast and from sales of recordings would cover the costs to the 
Organization for staging the concert. The Chief also mentioned that another group, 
which she believed to be a non-profit organization based in Washington, D.C., was 
interested in staging a joint concert.

3. Based on the Organization’s unfortunate prior experience with concerts 
staged by private promoters and in the light of the applicable financial regulations, 
rules and administrative issuances governing such activities, we would recommend 
that, at a minimum, your office take into account the following requirements when 
considering acting on proposals such as those described above:

(a) The Organization must enter into a binding written agreement with one 
person or entity (i.e., the concert promoter or producer) who is obligated by such 
agreement to: (i) take all necessary action, including subcontracting with all per-
formers and suppliers; (ii) coordinate all activities with the Organization that are 
required in order to stage the concert; (iii) bear all financial responsibility for the 
costs of staging such concert; and (iv) account to the Organization for all revenue 
garnered from the concert, as well as any broadcasts or any rebroadcasts or other 
performance or reproduction thereof in any medium;

(b) The concert promoter or entity must pay the Organization’s costs for stag-
ing the concert in advance thereof and, in this regard, must be prepared to guarantee 
such payment through an appropriate form of payment or performance bond deliv-
ered at the time of the conclusion of the written agreement referred to above;

(c) To the extent that any such written agreement contemplates income to the 
Organization (whether from royalties, performance fees or otherwise) in excess of 
$40,000, prior to execution, the agreement must be submitted to the Headquarters 
Committee on Contracts for review and subsequent approval by the Assistant 
Secretary-General, Office of Central Support Services;
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(d) Normally, the Organization retains all copyright to concert performances 
and any rebroadcast or other reproduction thereof in any medium and thus, to the 
extent that the concert promoter or any performer desires a licence of such rights or 
proposes other copyright arrangements, this Office will have to be consulted;

(e) Any named performers or performing groups whom the concert promoter 
or producer plans to have perform must sign a written commitment to do so, and 
such written commitment(s) must be provided to the Organization prior to the con-
clusion of a written agreement with the concert promoter or producer;

(f) Any promotional activities involving the use of or reference to the United 
Nations or its emblem must be consistent with the policies and practices of the 
Organization and, thus, should be reviewed by this Office; and

(g) The Organization must be satisfied that such promoter or producer, 
whether an individual or an entity, is fully qualified and is ready, willing and able to 
undertake all obligations required to produce and stage such a concert.

4. With regard to the Chief ’s request for guidance on how to respond to the 
most recent communication, we suggest that the points set out in subparagraphs (a) to 
(g) above be included verbatim in such a reply. In this regard, such a reply should em-
phasize that any promotional activities proposed to be undertaken by such means as a 
letter of introduction should occur only after a written agreement with the Organization 
has been concluded and following review by this Office and the Department of Public 
Information of the content and nature of such proposed promotional activities.

9 August 2001

B. Legal opinions of the secretariats of intergovernmantal  
organizations related to the United Nations

[No legal opinions of secretariats of intergovernmental organizations to be 
reported for 2001.]
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