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FOREWARD

By its resolution 1814 (XVII) of 18 December 1962, the General Assem-
bly requested the Secretary-General to publish a Juridical Yearbook which would
include certain documentary materials of a legal character concerning the United
Nations and related intergovernmental organizations, and by its resolution 3006
(XXVII) of 18 December 1972 the General Assembly made certain changes in
the outline of the Yearbook.

Chapters I and II of the present volume — the twenty-sixth of the series —
contain legislative texts and treaty provisions relating to the legal status of the
United Nations and related intergovernmental organizations.  With a few excep-
tions, the legislative texts and treaty provisions which are included in these two
chapters entered into force in 1988.  Decisions given in 1988 by international
and national tribunals relating to the legal status of the various organizations are
found in chapters VII and VIII.

Chapter III contains a general review of the legal activities of the United
Nations and related intergovernmental organizations.  Each organization has
prepared the section which relates to it.

Chapter IV is devoted to treaties concerning international law concluded
under the auspices of the organizations concerned during the year in question,
whether or not they entered into force in that year.  This criterion has been used
in order to reduce in some measure the difficulty created by the sometimes con-
siderable time lag between the conclusion of treaties and their publication in the
United Nations Treaty Series following upon their entry into force.  In the case
of treaties too voluminous to be included in the Yearbook, an easily accessible
source is provided.

Finally, the bibliography, which is prepared under the responsibility of the
Office of Legal Affairs by the Dag Hammarskjöld Library, lists works and ar-
ticles of a legal character published in 1988.

All documents published in the Juridical Yearbook were supplied by the
organizations concerned, with the exception of the legislative texts and judicial
decisions in chapters I and VIII which, unless otherwise indicated, were com-
municated by Governments at the request of the Secretary-General.
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Chapter I

LEGISLATIVE TEXTS CONCERNING THE LEGAL STATUS OF
THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

1. Canada

PRIVILEGES AND IMMUNITIES (INTERNATIONAL
ORGANIZATIONS) ACT1

UNITED NATIONS INTER-REGIONAL TRAINING COURSE ON TOPONYMY PRIVILEGES

AND IMMUNITIES ORDER, 19882

P.C. 1988-1250 23 JUNE, 1988

Her Excellency the Governor General in Council, on the recommendation
of the Secretary of State for External Affairs, pursuant to section 3 of the Privi-
leges and Immunities (International Organizations) Act, is pleased hereby to
make the annexed Order respecting the privileges and immunities in Canada of
the participants in the United Nations Inter-regional Training Course on To-
ponymy.
ORDER RESPECTING THE PRIVILEGES AND IMMUNITIES IN CANADA OF THE PARTICIPANTS

IN THE UNITED NATIONS INTER-REGIONAL TRAINING COURSE ON TOPONYMY

Short Title

1. This Order may be cited as the United Nations Inter-regional Training
Course on Toponymy Privileges and Immunities Order, 1988.

Interpretation

2. In this Order,

“Convention” means the Convention on the Privileges and Immunities of
the United Nations; (Convention)3

“experts performing missions for the Organization” means governmental
or intergovernmental experts who are invited by the Organization to attend the
Meeting; (experts qui accomplissent des missions pour l’organisation)

“Meeting” means the United Nations Inter-regional Training Course on
Toponymy to be held in Quebec City from August 7 to 20, 1988; (réunion)

“officials of the Organization” means all persons required to attend the
Meeting on behalf of the Organization; (fonctionnaires de l’organisation)

“Organization” means the United Nations Department of Technical Coop-
eration for Development (organisation)
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Privileges and Immunities

3. (1) During the period beginning on August 1, 1988 and ending on
August 28, 1988, the Organization shall have in Canada the privileges and im-
munities set forth in Article II of the Convention.

(2) During the period beginning on August 1, 1988 and ending on August
28, 1988, officials of the Organization shall have in Canada, to such extent as
may be required for the exercise of their functions in Canada in relation to the
Meeting, the privileges and immunities set forth in Article V of the Convention.

(3) During the period beginning on August 1, 1988 and ending on August
28, 1988, experts performing missions for the Organization shall have in Canada,
to such extent as may be required for the exercise of their functions in Canada in
relation to the Meeting, the privileges and immunities set forth in Article VI of
the Convention.

REGULATORY IMPACT

ANALYSIS STATEMENT

(This statement is not part of the Order.)

Description

The purpose of the Order is to grant to the Department of Technical Coop-
eration for Development of the United Nations, to such extent as may be re-
quired for the exercise of its functions in Canada, the privileges and immunities
set forth in Article II of the Convention on the Privileges and Immunities of the
United Nations and to grant to participants in the Meeting, to such extent as
may be required for the exercise of their functions, privileges and immunities
set forth in Articles V and VI of the Convention. The United Nations Inter-
regional Training Course on Toponymy will be held in Quebec City from 7 to
20 August, 1988.

The Articles of the Convention provide the Organization with certain privi-
leges and immunities such as immunity from legal process and the inviolability
of its archives. They also provide, for the benefit of non-Canadian officials and
experts participating in the meeting, privileges and immunities such as immu-
nity from personal arrest or detention, exemption from immigration restrictions,
and diplomatic immunities in respect of their personal baggage. The Order will
be valid for a limited period commencing August 1 and terminating August 28,
1988. It is required to allow the Government of Canada to perform its responsi-
bilities as the host of the meeting.

Alternatives Considered

To meet the objective which is to allow the Government of Canada to ful-
fill its obligations as host of the Conference, there is no alternative but to have
this Order.

Consistency with Regulatory Policy and Citizens’ Code

Early notice of this Order was given in the 1988 Federal Regulatory Plan (323-
DEA). This Order is consistent with the Regulatory Policy and Citizens’ Code.
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Anticipated Impact

We anticipate no impact on any of the sectors of the Canadian economy.

Consultation

The Order follows consultations with the Department of Energy, Mines and
Resources and the Privy Council Office Section of the Department of Justice.

Compliance Mechanism

The nature of the Order is protective. Therefore, no enforcement is intended
in this case.

2. Papua New Guinea

UNITED NATIONS AND SPECIALIZED AGENCIES
(PRIVILEGES AND IMMUNITIES) ACT4

CHAPTER NO. 88.

United Nations and Specialized Agencies (Privileges and Immunities)

GENERAL ANNOTATION

Administration

As at 13 February 1976 (the date of gazettal of the most comprehensive
allocation of responsibilities to Ministers and Departments at about the effec-
tive date), while the administration of this Chapter was not vested specifically
in any Minister it seems from the determination of the functions of Departments
that it came within the responsibility of the Department of Foreign Affairs and
Trade.

Accordingly, unless some different intention is clearly indicated, by note
or in the text, it seems that references in or in relation to this Chapter to —

“the Minister” — should be read as references to the Minister for Foreign
Affairs and Trade;

“the Departmental Head” — should be read as references to the Secretary
for Foreign Affairs and Trade;1

“the Department” — should be read as references to the Department of
Foreign Affairs and Trade.2

Being an Act relating to the privileges and immunities of the United Na-
tions and the Specialized Agencies, and for other purposes.

PART I. PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS

1. Interpretation of Part I.

In this Part, “the Convention” means the General Convention on the Privi-
leges and Immunities of the United Nations which was adopted by the General
Assembly of the United Nations on 13 February 1946 and a copy of which is set
out in Schedule 1.
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2. Juridical status of United Nations.

(1) The United Nations —

(a) is a corporation with perpetual succession; and

(b) has the capacity to contract; and

(c) is capable, in its corporate name, of acquiring, holding and
disposing of property and of instituting legal proceedings.

(2) All courts, Judges and persons acting judicially shall take judi-
cial notice of the seal of the United Nations affixed to a document
and shall presume that it was duly affixed.

3. Privileges and immunities.

The United Nations or a person in relation to whom the Convention applies
has the privileges and immunities applicable under the Convention to the United
Nations or that person, as the case may be, in Papua New Guinea.

4. Evidence.

A certificate under the hand of the Minister certifying that, on a specified
date or during a specified period —

(a) a specified country was a Member of the United Nations; or

(b) a specified body was a principal or subsidiary organ of the United Na-
tions; or

(c) a specified conference was a conference convened by the United Na-
tions; or

(d) a specified person was —

(i) a representative of a Member of the United Nations to an organ of the
United Nations or a conference convened by the United Nations; or

(ii) included in the category of officials of the United Nations to which
Articles V and VII of the Convention applied; or

(iii) an expert (other than an official coming within the scope of Article V
of the Convention) performing a mission for the United Nations,

is evidence of the matter so certified.

PART II. — PRIVILEGES AND IMMUNITIES OF THE SPECIALIZED AGENCIES

5. Interpretation of Part II.

In this Part, unless the contrary intention appears —
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“Specialized Agency” means —

(a) the International Labour Organization; or

(b) the Food and Agriculture Organization of the United Nations; or

(c) the International Civil Aviation Organization; or

(d) the United Nations Educational, Scientific and Cultural Organi-
zation; or

(e) the International Monetary Fund; or

(f) the International Bank for Reconstruction and Development; or

(g) the World Health Organization; or

(h) the Universal Postal Union; or

(i) the International Telecommunication Union; or

(j) the World Meteorological Organization; or

(k) the Inter-Governmental Maritime Consultative Organization; or

(l) the International Finance Corporation; or

(m) the International Development Association;

“the Convention” means the Convention, a copy of which is set out in
Schedule 2, as modified by the Annexes set out in that Schedule.

6. Juridical status of Specialized Agencies.

(1) Each Specialized Agency —

(a) is a corporation with perpetual succession; and

(b) has the capacity to contract; and

(c) is capable, in its corporate name, of acquiring, holding and dispos-
ing of property and of instituting legal proceedings.

(2) All courts, Judges and persons acting judicially shall take juridi-
cal notice of the seal of a Specialized Agency affixed to a document
and shall presume that it was duly affixed.

7. Privileges and immunities.

(1) Each Specialized Agency and each person in relation to whom
the Convention applies has the privileges and immunities applicable
under the Convention (other than those referred to in Section 11 of
the Convention) to that specialized agency or that person, as the
case may be, in Papua New Guinea.

(2) A Specialized Agency has the right to avail itself, for telegraphic
communications sent by it and containing only matters for publica-
tion by the press or for broadcasting (including communications
addressed to or dispatched from places outside Papua New Guinea),
of the reduced rates applicable for the dispatch of press telegrams.
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8. Evidence.

A certificate under the hand of the Minister certifying that, on a specified
date or during a specified period —

(a) a specified State, country or Government was a Member of a Special-
ized Agency; or

(b) a specified meeting was a meeting convened by a Specialized Agency
or a meeting within the meaning of Section 1(vi) of the Convention; or

(c) a specified person was —

(i) a representative of a member of a Specialized Agency at a meeting
referred to in Paragraph (b);or

(ii) included in a category of officials of a Specialized Agency to which
Articles VI and VIII of the Convention applied; or

(iii) on the grounds stated in the certificate, a person entitled under the
Convention to privileges and immunities applicable under the Con-
vention,

is evidence of the matter so certified.

PART III. MISCELLANEOUS

9. Protection of names, etc.

(1) Except with the consent in writing of the Minister, a person must
not —

(a) use the name or an abbreviation of the name of the United Na-
tions or a Specialized Agency in connection with a trade, business,
profession, calling or occupation; or

(b) use —

(i) a seal, emblem or device that is identical with the official seal or em-
blem of the United Nations or a Specialized Agency; or

(ii) a seal, emblem or device so nearly resembling the official seal or em-
blem of the United Nations or a Specialized Agency as to be capable
of being mistaken for that seal or emblem; or

(iii) a seal, emblem or device that is capable of being taken to be the offi-
cial seal or emblem of the United Nations or a Specialized Agency.

Penalty:  A fine not exceeding K100.00.

(2) Where, without the consent in writing of the Minister, the name or an
abbreviation of the name of the United Nations or a Specialized Agency,
or a seal, emblem or device referred to in Subsection (1)(b) —
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(a) is used as, or as part of, the name, seal or emblem of an associa-
tion; or

(b) is used as, or as part of, the name or emblem of a newspaper or
magazine owned by, or published by or on behalf of, an association;
or

(c) is used by an association in connection with any activity of the
association so as to imply that the association is in any way connected
with that organization,

then —

(d) if the association is a corporation — the association; or

(e) if the association is not a corporation — every member of the
governing body of the association,

is guilty of an offence.

(3) A person shall not be convicted of an offence against this section in
respect of the use of an abbreviation of the name of the United Na-
tions or a Specialized Agency if the use occurred in such circumstances
or in relation to such matters as to be unlikely to be taken to imply any
connection with the organization, unless the prosecution proves that
the use was intended to imply such a connection.

(4) The conviction of a person of an offence against this section in re-
spect of the use of a name, abbreviation of a name, seal, emblem or
device does not prevent a further conviction of that person in respect
of the use of that name, abbreviation, seal, emblem or device at any
time after the first-mentioned conviction.

(5) For the purposes of this section —

(a) any combination of words or letters, or of both words and let-
ters, that is capable of being understood as referring to the United
Nations or a Specialized Agency shall be deemed to be an abbrevia-
tion of the name of the United Nations or that Specialized Agency, as
the case may be; and

(b) if a seal or emblem is declared by regulations made under this
Act to be the official seal or emblem of the United Nations or a Spe-
cialized Agency, that seal or emblem shall be taken to be the official
seal or emblem of the United Nations or that Specialized Agency, as
the case may be.

(6) Proceedings under this section shall not be instituted without the
consent in writing of the Minister.1
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10. Regulations.

The Head of State acting on advice may make regulations, not inconsistent
with this Act, prescribing all matters that by this Act are required or permitted to
be prescribed, or that are necessary or convenient to be prescribed for carrying
out or giving effect to this Act.

SCHEDULES

SCHEDULE 1

CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS.

. . .

SCHEDULE 2

CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE SPECIALIZED AGENCIES.

. . .

NOTES

1Statutes of Canada.
2See Canada Gazette, part II, vol. 122, No. 14.
3United Nations, Treaty Series, vol. 1, p. 15.
4United Nations Act enacted by the Government of Papua New Guinea, and provided

by the United Nations Permanent Mission of Papua New Guinea.
5United Nations, Treaty Series, vol. 33, p. 261.
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Chapter II

TREATY PROVISIONS CONCERNING THE LEGAL STATUS OF
THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

A. Treaty provisions concerning the legal status
of the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF
THE UNITED NATIONS.1 APPROVED BY THE
GENERAL ASSEMBLY OF THE UNITED NATIONS
ON 13 FEBRUARY 1946

The following States became parties to the Convention:2

               State Date of receipt of instrument of
accession or succession

Antigua and Barbuda 25 October 1988

Viet Nam   6 February 1988

There are 124 States parties to the Convention.3

2. AGREEMENTS RELATING TO INSTALLATIONS
AND MEETINGS

(a) Exchange of letters constituting an agreement between the United
Nations (Economic and Social Commission for Asia and the Pa-
cific) and the Government of Indonesia concerning the arrange-
ments for the forty-fourth session of the Economic and Social Com-
mission for Asia and the Pacific, to be held at Jakarta from 11 to 20
April 1988. Bangkok, 29 January 19884

LETTER FROM THE ECONOMIC AND SOCIAL COMMISSION FOR ASIA AND THE PACIFIC

29 January 1988

I have the honour to refer to the note verbale from the Indonesian Embassy
in Bangkok dated 10 September 1987, No. 0962/03/14/IX/87/EKO, officially
extending the invitation of the Government of Indonesia to host the forty-fourth
Session of ESCAP in Jakarta from 11 to 20 April 1988.

In this connection, and further to the discussions that have taken place in
Bangkok and in Jakarta, I have the honour to seek the Government’s confirma-
tion of the following arrangements for the forty-fourth session of ESCAP.
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I

The Government of Indonesia will, at its expense, arrange for the following:

1. Appointment of a senior official to act as the Chairman of the Organiz-
ing Committee and another official as the Government focal point, and counter-
part staff to assist the secretariat of ESCAP in advance planning and in-session
service for the session;

2. Appropriate conference rooms with sound interpretation facilities for
meetings of (i) the plenary session, and (ii) two Committees of the Whole and
appropriate additional rooms for delegates’ meetings. (The total number of par-
ticipants is estimated at 700-750);

3. Office space for the use of ESCAP substantive, administrative, lan-
guage and information staff;

4. Travel Bangkok-Jakarta-Bangkok and subsistence while in Jakarta at
prevailing United Nations rate for ESCAP essential staff required to service the
Session;

5. The additional cost difference of travel and subsistence between
Bangkok and Jakarta for external language staff hired from New York, Geneva
or other duty stations;

6. Freight charges from Bangkok to Jakarta and return, and customs clear-
ance in Jakarta for shipments containing documents, office equipment, confer-
ence equipment, documentation and supplies, reference materials, stationery
and reproduction supplies, together with related expenses and appropriate stor-
age facilities;

7. Transportation in Jakarta for ESCAP staff while engaged on official
United Nations business;

8. Local provision of administrative support personnel, including:  sec-
retaries/stenographers, typists, conference assistants, document clerks, mimeo-
graph machine operators/collators, messengers, helpers, etc.;

9. Local provision of office equipment including WANG word proces-
sors, dictaphones, transcribers, typewriters and reproduction equipment such as
offset duplicators, master plate makers, collating machines, guillotine, photo-
copiers and others that may be required;

10. Telephone, telex and postal services;

11. Sufficient and appropriate hotel accommodation for participants and
ESCAP staff in Jakarta (to be paid for by its occupants);

12. Apart from the travel costs, subsistence and the freight charges and
related contingency expenses set out in points 4, 5 and 6 above, details of all the
other points are already included in the administrative plan for the forty-fourth
session of ESCAP mutually agreed upon by the Government of Indonesia and
ESCAP.
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II

The secretariat of ESCAP will, without cost to the Government of Indone-
sia, arrange for the following:

1. ESCAP invitations and ESCAP communications with participating
countries/organizations concerning substantive matters;

2. Notification to the Government of Indonesia of the names and coun-
tries/organizations of the participants as soon as such information is received;

3. Coordination and supervision of all ESCAP secretariat services and
arrangements, within and outside Indonesia, for the session.

III

1. The provisions of the Convention on the Privileges and Immunities of
the United Nations and the Convention on the Privileges and Immunities of the
Specialized Agencies will be applicable in respect of the session. Representa-
tives of States Members of the United Nations or of the specialized agencies
and officials of the United Nations or of the specialized agencies shall enjoy the
privileges and immunities specified in those conventions, and other participants
invited by the United Nations to the session shall enjoy the privileges and im-
munities accorded to experts on mission for the United Nations by Article VI of
the Convention on Privileges and Immunities of the United Nations, and shall
comply with other related provisions of the Convention.

2. In addition, the Government of Indonesia will accord all participants
to the session any other facilities as are necessary for the independent exercise
of their function in connection with the session.

3. The Government of Indonesia will facilitate the entry into and exit
from Indonesia of all participants invited by the United Nations. Visas and entry
permits, where required, will be granted as speedily as possible and free of charge.

4. The Government of Indonesia shall be responsible for dealing with
any action, claim or other demand arising out of:

(a) Injury to persons or damage to property in the premises referred to in
paragraphs 2 and 3 of section I above;

(b) Injury to persons or damage to property occurring during use of the
transportation referred to in paragraph 7 of section I above;

(c) Recruitment for the session of the personnel referred to in paragraphs
1 and 8 of section I above;

and the Government shall hold the United Nations and its personnel
harmless in respect of any such action, claim or other demand.

5. Any dispute concerning the interpretation or implementation of this
Agreement shall be settled by negotiation and consultation between the parties.

I further propose that upon receipt of your reply in confirmation of the above,
this letter and your reply be regarded as constituting an Agreement between the
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United Nations and the Government of Indonesia regarding the provision of host
facilities by the Government of Indonesia for the forty-fourth session of ESCAP.

(Signed) S. A. M. S. KIBRIA

Executive Secretary

LETTER FROM THE EMBASSY OF INDONESIA

29 January 1988

I have the honour to acknowledge receipt of your letter, A.C/201 44th Ses-
sion, of today’s date, concerning the arrangements for the forty-fourth session
of ESCAP to be hosted by my Government in Jakarta from 11 to 20 April 1988.

I have the further honour to inform you that the Government of Indonesia
confirms and accepts all the arrangements proposed in your letter, which to-
gether with this reply shall be regarded as constituting an Agreement between
the United Nations and the Government of Indonesia regarding the provision of
host facilities by the Government of Indonesia for the forty-fourth session of
ESCAP.

(Signed) Air Marshal Aried RIYADI

Ambassador Extraordinary and Plenipotentiary and Permanent Representative
of Indonesia to ESCAP

(b) Agreement between the United Nations and the Government of Nepal
regarding the establishment in Kathmandu of the United Nations
Regional Centre for Peace and Disarmament in Asia (with Memo-
randum of Understanding). Signed at New York on 8 June 19885

The Government of Nepal and the United Nations,

Considering that His Majesty’s Government of Nepal (hereinafter referred
to as “the Government”) and the United Nations, in accordance with General
Assembly resolution 42/39 D of 30 November 1987, have agreed to establish in
Kathmandu, Nepal, the United Nations Regional Centre for Peace and Disar-
mament in Asia (hereinafter referred to as “the Centre”),

Considering that the Government undertakes to assist the United Nations
in securing all the necessary facilities for the establishment and functioning of
the Centre,

Considering that the Convention on the Privileges and Immunities of the
United Nations adopted by the General Assembly of the United Nations on 13
February 1946 (hereinafter referred to as “the Convention”), applies to the field
offices which are an integral part of the Secretariat of the United Nations,

Considering that it is desirable to conclude an agreement to regulate ques-
tions arising as a result of the establishment of the Centre in Kathmandu,
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Have agreed as follows:

Article I

ESTABLISHMENT OF THE CENTRE

Section 1

The United Nations Centre for Peace and Disarmament in Asia shall be
established in Kathmandu, Nepal, to carry out the functions assigned to it by the
General Assembly and the Secretary-General, within the framework of the De-
partment for Disarmament Affairs.

Article II

STATUS OF THE CENTRE

Section 2

The premises of the Centre and the residence of the Director shall be invio-
lable.

Section 3

The appropriate Nepalese authorities shall exercise due diligence to ensure
the security and protection of the premises of the Centre and its staff.

Section 4

The appropriate Nepalese authorities shall exercise their respective pow-
ers to ensure that the Centre shall be supplied with the necessary public services
on equitable terms. The Centre shall enjoy treatment for the use of telephone,
radio-telegraph and mail communication facilities, not less favourable than that
normally accorded and extended to diplomatic missions.

Article III

FACILITIES AND SERVICES

Section 5

In addition to the provisions made in operative paragraph 1 of resolution
42/39 D, the Government shall make an annual contribution toward the mainte-
nance and operation of the Centre. Such contribution shall be stipulated in the
memorandum of understanding between the Government and the United Na-
tions which shall form part of this Agreement.
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Article IV

OFFICIALS OF THE CENTRE

Section 6

Officials of the Centre shall be entitled to the privileges and immunities
provided for in Section 18 of the Convention on the Privileges and Immunities
of the United Nations to which Nepal is a Party.

Section 7

In addition to the privileges and immunities referred to in Section 6 above,
the Director of the Centre shall enjoy, in respect of himself, his spouse, his
relatives dependent on him, the privileges and immunities, exemptions and fa-
cilities normally accorded to envoys of international organizations of compa-
rable rank. He shall for this purpose be included in the Diplomatic list of the
Ministry of Foreign Affairs of Nepal.

Section 8

The privileges and immunities referred to in this Agreement are granted
solely for the purpose of carrying out effectively the aims and purposes of the
United Nations. The Secretary-General of the United Nations may waive the
immunity of any staff member whenever, in his opinion, such immunity would
impede the course of justice and can be waived without prejudice to the inter-
ests of the United Nations.

Article V

GENERAL PROVISIONS

Section 9

The provisions of the Convention, to which Nepal acceded on 28 Septem-
ber 1965, shall fully apply to the Centre. The provisions of the present Agree-
ment shall, where possible, be treated as complementary to those of the Con-
vention, so that both provisions of the Agreement and the Convention shall be
applicable and neither shall restrict the effect of the other.

Section 10

This Agreement shall be construed in the light of its primary purpose of
enabling the Centre in Nepal fully and efficiently to discharge its responsibili-
ties and fulfil its purpose.

Section 11

Consultation with respect to modifications of this Agreement shall be en-
tered into at the request of either party; any such modifications shall be by mu-
tual consent.
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Section 12

This Agreement shall cease to be in force:

(i) By mutual consent of both parties; or

(ii) If the Centre is moved from the territory of Nepal, except for such
provisions as may be applicable in connection with the termination
of the operations of the Centre in Nepal and the disposal of its prop-
erty therein.

Section 13

This Agreement shall come into force upon signature by both parties.

(c) Agreement between the United Nations and the Government of
Lesotho regarding the arrangements for the Regional Seminar on
the United Nations Commission on International Trade Law Texts
and International Trade Law, to be held at Maseru from 25 to 30
July 1988. Signed at New York on 14 July 19886

Article X

LIABILITY

1. The Government of Lesotho shall be responsible for dealing with any
action, claim or other demand against the United Nations and/or its officials and
arising out of:

(a) Injury to persons or damage to or loss of property in the premises
referred to in article III that are provided by or are under the control of the
Government;

(b) Injury to persons or damage to or loss of property caused by, or in-
curred in using, the transport services referred to in article VI that are provided
by or are under the control of the Government;

(c) The employment for the Seminar of the personnel provided by the
Government of Lesotho under article VIII.

2. The Government of Lesotho shall indemnify and hold harmless the
United Nations and its personnel in respect of any such action, claim, or other
demand except if it is agreed by the parties hereto that such injury, loss or dam-
age was caused by gross negligence or wilful misconduct of the United Nations
personnel.
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Article XI

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Na-
tions shall be applicable in respect of the Seminar. The participants invited by
the United Nations shall enjoy the privileges and immunities accorded to ex-
perts on mission for the United Nations by article VI of the Convention. Offi-
cials of the United Nations participating in or performing functions in connec-
tion with the Seminar shall enjoy the privileges and immunities provided under
articles V and VII of the Convention. Officials of the specialized agencies par-
ticipating in the Seminar shall be accorded the privileges and immunities pro-
vided under articles VI and VIII of the Convention on the Privileges and Immu-
nities of the Specialized Agencies.

2. Without prejudice to the provisions of the Convention on the Privi-
leges and Immunities of the United Nations, all participants and persons per-
forming functions in connection with the Seminar shall enjoy such privileges
and immunities, facilities and courtesies as are necessary for the independent
exercise of their functions in connection with the Seminar. Personnel provided
by the Government of Lesotho pursuant to this Agreement shall enjoy immunity
from legal process in respect of words spoken or written and any act performed
by them in their official capacity in connection with the Seminar.

3. The Government of Lesotho undertakes, subject to existing Govern-
ment policy, to grant free of charge and without unnecessary delay, entry and
exit visas to all the participants and all persons performing functions in connec-
tion with the Seminar.

4. The Government of Lesotho shall allow the temporary importation,
tax-free and duty-free, of all equipment, including technical equipment accom-
panying representatives of information media, and shall waive import duties
and taxes on supplies necessary for the Seminar. It shall issue without delay any
necessary import and export permits for this purpose.

(d) Exchange of letters constituting an agreement between the United
Nations and the Government of the Islamic Republic of Iran estab-
lishing the United Nations Iran-Iraq Military Observer Group. New
York, 19 August 1988, and Tehran, 28 March 19897

LETTER FROM THE UNITED NATIONS

19 August 1988

I have the honour to refer to Security Council resolution 619 (1988) of 9
August 1988 by which the Security Council requested the Secretary-General to
establish the United Nations Iran-Iraq Military Observer Group (hereinafter re-
ferred to as “UNIIMOG”) along the Iran-Iraq border as defined by him in his
report and statements to the Security Council.
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In order to facilitate the fulfilment of UNIIMOG’s purposes, I propose that
your Government, in implementation of its obligations under Article 105 of the
Charter of the United Nations, extend to UNIIMOG, its property and assets the
status, privileges and immunities provided in the Convention on the Privileges
and Immunities of the United Nations to which Iran acceded on 8 May 1947.
Furthermore, in view of the special importance and difficult nature of the func-
tions which UNIIMOG will perform, I would propose that your Government
extend to the Chief Military Observer the privileges and immunities, exemp-
tions and facilities which are enjoyed by diplomatic envoys in accordance with
international law, and extend to the military personnel serving under the Chief
Military Observer the same privileges and immunities accorded to experts per-
forming missions for the United Nations under article VI of the Convention.

The privileges and immunities necessary for the fulfilment of the functions
of UNIIMOG also include freedom of entry and exit without delay or hindrance,
of property, supplies, equipment and spare parts; freedom of movement on the
land, sea and in the air of personnel, equipment and means of transport; the
acceptance of the United Nations registration of means of transport (on land,
sea and in the air) and the United Nations licensing of the operators thereof; the
right to fly the United Nations flag on premises, observation posts, vehicles,
aircraft and vessels; and the right of unrestricted communication by radio or by
satellite, within the United Nations radio and satellite network, as well as by
telephone, telegraph or other means.

It is understood that the Government of Iran shall provide at its own ex-
pense, in agreement with the Chief Military Observer, all such premises as may
be necessary for the accommodation and fulfilment of the functions of
UNIIMOG, including office space and areas for observation posts and field cen-
tres. All such premises shall be inviolable and subject to the exclusive control
and authority of the Chief Military Observer. Without prejudice to the use by
the United Nations of its own means of transport and communication, it is un-
derstood that your Government shall, upon request of the Chief Military Ob-
server, provide any necessary means of transport and communication.

If these proposals meet with our approval, I would suggest that this letter
and your reply should constitute an agreement between the United Nations and
Iran to take effect as of 0300 GMT on 20 August 1988.

(Signed) Javier PEREZ DE CUELLAR

Secretary-General

LETTER FROM THE MINISTER FOR FOREIGN AFFAIRS OF THE

ISLAMIC REPUBLIC OF IRAN

28 March 1989

With reference to the letter of 19 August 1988 (corresponding to 28 Mordad
1367) and with regard to Article 105 of the Charter of the United Nations, and
also in accordance with the provisions of Security Council resolution 619 (1988),
it is hereby agreed to grant on temporary basis to UNIIMOG the privileges and
immunities as stipulated in the Convention on the Privileges and Immunities of
the United Nations, approved by the General Assembly on 13 February 1946,
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which Iran acceded to on 8 May 1947, and the aims of which have been ex-
plained in sections 22 and 23 of Article 6 of the aforesaid Convention.

It is evident that conclusion of the final agreement is conditional on the
implementation of the provisions of the resolution 598 (1988) and the imple-
mentation plan of the Secretary-General concerning the withdrawal of the Iraqi
forces to the internationally recognized boundaries, determined by the Treaty of
State Frontiers and Neighbourly Relations between Iran and Iraq and annexes
thereof of 13 June 1975.

Undoubtedly, the UNIIMOG forces will observe the codes and norms of
the Islamic society of Iran.

(Signed) Ali Akbar VELAYATI

Minister for Foreign Affairs

(e) Agreement between the United Nations and the Government of Thai-
land on the United Nations/European Space Agency workshop on
microwave remote sensing technology to be hosted by the Govern-
ment of Thailand from 26 to 30 September 1988. Signed at New
York on 16 September 19888

Article V

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Na-
tions, adopted by the General Assembly on 13 February 1946, shall be appli-
cable in respect of the Workshop.

2. Participants attending the Workshop in pursuance of paragraphs 1(a)
and (c) of article II of this Agreement shall enjoy the privileges and immunities
accorded to experts on mission under article VI of the Convention on the Privi-
leges and Immunities of the United Nations.

3. Officials of the United Nations participating in or performing func-
tions in connection with the Workshop shall enjoy the privileges and immuni-
ties provided under Articles V and VII of the Convention.

4. Representatives of the specialized agencies participating in the Work-
shop shall enjoy the privileges and immunities provided under articles VI and
VIII of the Convention on the Privileges and Immunities of the Specialized
Agencies.

5. Without prejudice to the preceding paragraphs of this article, all per-
sons performing functions in connection with the Workshop and all those in-
vited to the Workshop shall enjoy the facilities and courtesies necessary for the
independent exercise of their functions in connection with the Workshop.

6. All participants and persons performing functions in connection with
the Workshop shall have the right of unimpeded entry into and exit from Thai-
land and no impediment shall be imposed on their transit to and from the Work-
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shop area. Visas shall be granted free of charge and as speedily as possible.
Arrangements shall also be made to ensure that visas for the duration of the
Workshop are delivered at the airport of arrival to participants who were unable
to obtain them prior to their arrival.

7. The participants in the Workshop, referred to in article II above, offi-
cials of the United Nations responsible for the organization of the Workshop
and experts on mission for the United Nations in connection with the Workshop
shall have the right to take out of Thailand at the time of their departure, without
any restrictions, any unexpended portions of the funds they brought into Thai-
land in connection with the Workshop at the United Nations official rate pre-
vailing when the funds were brought in.

8. The Government shall allow the temporary importation, tax- and duty-
free, of all equipment and shall waive import duties and taxes on supplies nec-
essary for the Workshop. It shall issue without delay any necessary import and
export permits for this purpose.

Article VI

LIABILITY

The Government shall be responsible for dealing with any action, claim or
other demand against the United Nations or its officials and arising out of:

(a) injury to person or damage to or loss of property in the premises re-
ferred to in article IV that are provided by or are under the control of the Gov-
ernment;

(b) injury to person or damage to or loss of property caused by, or in-
curred in using, the transport services referred to in article IV that are provided
by or are under the control of the Government;

(c) the employment for the Workshop of the personnel provided by the
Government under article IV.

The Government shall indemnify and hold harmless the United Nations
and its officials in respect of any such action, claim or other demand, except it is
agreed by the Parties hereto that such injury, loss or damage was caused by
gross negligence or wilful misconduct of United Nations personnel.

(f) Agreement between the United Nations and the Government of Peru
on a United Nations workshop on regional space information sys-
tems to be hosted by the Government of Peru from 24 to 28 October
1988. Signed at New York on 20 October 19889

Article V

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Na-
tions adopted by the General Assembly on 13 February 1946, shall be appli-
cable in respect of the Workshop.
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2. Participants attending the Workshop in pursuance of paragraphs 1(a)
and (c) of article II of this Agreement shall enjoy the privileges and immunities
accorded to experts on mission under article VI of the Convention on the Privi-
leges and Immunities of the United Nations.

3. Officials of the United Nations participating in or performing func-
tions in connection with the Workshop shall enjoy the privileges and immuni-
ties provided under Articles V and VII of the Convention.

4. Representatives of the specialized agencies participating in the Work-
shop shall enjoy the privileges and immunities provided under articles VI and
VIII of the Convention on the Privileges and Immunities of the Specialized
Agencies.

5. The personnel provided by the Government under article IV, paragraph
3, shall enjoy immunity from legal process in respect of words spoken or writ-
ten and any act performed by them in their official capacity in connection with
the Workshop.

6. Without prejudice to the preceding paragraphs of this article, all per-
sons performing functions in connection with the Workshop and all those in-
vited to the Workshop shall enjoy the privileges and immunities, facilities and
courtesies necessary for the independent exercise of their functions in connec-
tion with the Workshop.

7. All participants and persons performing functions in connection with
the Workshop shall have the right of unimpeded entry into and exit from Peru
and no impediment shall be imposed on their transit to and from the Workshop
area. Visas shall be granted to those invited by the United Nations to the Work-
shop by the appropriate authorities of the Government as speedily as possible.
Arrangements shall also be made to ensure that visas for the duration of the
Workshop are delivered at the airport of arrival to participants who were unable
to obtain them prior to their arrival.

8. The participants in the Workshop, referred to in article II above, offi-
cials of the United Nations responsible for the organization of the Workshop
and experts on mission for the United Nations in connection with the Workshop
shall have the right to take out of Peru at the time of their departure, without any
restrictions, any unexpended portions of the funds they brought into Peru in
connection with the Workshop.

9. The Government shall allow the temporary importation, tax- and duty-
free, of all equipment and shall waive import duties and taxes on supplies nec-
essary for the Workshop. It shall issue without delay any necessary import and
export permits for this purpose.

Article VI

LIABILITY

The Government shall be responsible for dealing with any action, claim or
other demand against the United Nations or its officials and arising out of:

(a) Injury to person or damage to or loss of property in the premises re-
ferred to in article IV that are provided by or are under the control of the Gov-
ernment;
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(b) Injury to person or damage to or loss of property caused by, or in-
curred in using, the transport services referred to in article IV that are provided
by or are under the control of the Government;

(c) The employment for the Workshop of the personnel provided by the
Government under article IV.

The Government shall indemnify and hold harmless the United Nations
and its officials in respect of any such action, claim or other demand.

3. AGREEMENT RELATING TO THE UNITED
NATIONS CHILDREN’S FUND

Basic Agreement between the United Nations (United Nations Children’s
Fund) and the Government of Djibouti concerning the activities of
the United Nations Children’s Fund in Djibouti. Signed at Djibouti
on 2 November 198810

WHEREAS the United Nations Children’s Fund (hereinafter called “UNICEF”)
was established by the General Assembly of the United Nations as an organ of
the United Nations for the purpose of meeting, through the provision of sup-
plies, training and advice, emergency and long-range needs of children, and
their continuing needs particularly in developing countries, with a view to
strengthening, where appropriate, the permanent child health and child welfare
programmes of the countries receiving assistance,

WHEREAS the Government of the Republic of Djibouti (hereinafter called
“the Government”) desires UNICEF cooperation for the above purposes,

NOW, THEREFORE, UNICEF and the Government agree as follows:

Article 1

REQUESTS TO UNICEF AND PLANS OF OPERATIONS

1. This Agreement establishes the basic conditions and the mutual under-
takings governing projects in which UNICEF and the Government are partici-
pating.

2. Whenever the Government wishes to obtain assistance from UNICEF,
it shall inform UNICEF in writing through the UNICEF representative accred-
ited to the Republic of Djibouti, giving a description of the proposed project and
the extent of the proposed participation of the Government and UNICEF in its
execution.

3. UNICEF shall consider such requests on the basis of its available re-
sources and its assistance policies.

4. The terms and conditions for each agreed project, including the com-
mitments of the Government and UNICEF with respect to furnishing of sup-
plies, equipment, services or other assistance, shall be set forth in a plan of
operations to be signed by the Government and UNICEF, and when appropri-
ate, by other organizations participating in the project. The provisions of this
Agreement shall apply to each plan of operations.
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. . .

Article 4

COOPERATION BETWEEN THE GOVERNMENT AND UNICEF AND PROVISION

OF LOCAL FACILITIES AND SERVICES TO UNICEF

1. UNICEF may maintain an office in the Republic of Djibouti and may
assign authorized officers to visit or be stationed therein for consultation and
cooperation with the appropriate officials of the Government with respect to the
review and preparation of proposed projects and plans of operations, and the
shipment, receipt, distribution or use of any goods furnished by UNICEF, and to
advise UNICEF on the progress of the plans of operations and on any other
matter relating to the application of this Agreement.

The Government shall permit authorized officers of UNICEF to observe
all the phases of execution of the plans of operations in the Republic of Djibouti.

2. The Government, in agreement with UNICEF, shall make the neces-
sary arrangements to ensure that UNICEF gets the necessary public services, on
equitable conditions.

3. The Government shall also facilitate the provision of suitable accom-
modation for international personnel of UNICEF assigned to the Republic of
Djibouti.

Article 5

COOPERATION AND INFORMATION

1. The Government shall cooperate with UNICEF in making available to
the public adequate information concerning UNICEF assistance.

2. The Government and UNICEF shall cooperate fully to achieve the
objectives for which assistance is granted. To that end, they shall exchange views
and information concerning the progress of the project.

Article 6

PRIVILEGES AND IMMUNITIES

The Government shall apply to UNICEF, as an organ of the United Nations,
to its property, funds and assets, and to its officials, excluding nationals of Djibouti
and permanent foreign residents who are locally engaged, the provisions of the
Convention on the Privileges and Immunities of the United Nations. No taxes,
fees or duties shall be levied on supplies and equipment furnished by UNICEF so
long as they are used in accordance with the plans of operations.

Article 7

CLAIMS AGAINST UNICEF

1. The Government shall assume, subject to the provisions of this article,
full responsibility in respect to claims resulting from the execution of plans of
operations within the territory of the Republic of Djibouti.



25

2. The Government shall accordingly be responsible for dealing with any
claims which may be brought by third parties against UNICEF or its experts,
agents or employees and shall defend and hold harmless UNICEF and its ex-
perts, agents or employees in case of any claims or liabilities resulting from the
execution of plans of operations made pursuant to this Agreement, except where
it is agreed by the Government and UNICEF that such claims or liabilities arise
from the gross negligence or wilful misconduct of such experts, agents or em-
ployees.

3. In the event of the Government making any payment in accordance
with the provisions of paragraph 2 of this article, the Government shall be en-
titled to exercise and enjoy the benefit of all rights and claims of UNICEF against
third persons.

4. This article shall not apply with respect to any claim against UNICEF
for injuries incurred by a staff member of UNICEF.

5. UNICEF shall place at the disposal of the Government information or
other assistance required for the handling of any case to which paragraph 2 of
this article relates or for the fulfilment of the purposes of paragraph 3.

Article 8

SETTLEMENT OF DISPUTES

1. Where a dispute between the Government and UNICEF arising from
this Agreement, or from a plan of operations relating thereto, cannot be settled
by negotiations or by any other agreed means of settlement, it shall be submit-
ted to arbitration, if one of the Parties so requests.

2. Each Party shall appoint an arbitrator, to whom it shall explain the
dispute, and shall inform the other Party of his name. If the two arbitrators are
unable to agree on an arbitration award, they shall immediately appoint a pre-
siding arbitrator. If, within 30 days of the request for arbitration, one of the
Parties has not appointed an arbitrator, or if the arbitrators fail to agree on an
award or on the appointment of a presiding arbitrator, either Party may ask the
President of the International Court of Justice to appoint an arbitrator or a pre-
siding arbitrator.

3. The expenses of arbitration shall be borne by the Parties in the propor-
tion to be determined in the arbitration award. The award shall be accepted by
the Parties as a final settlement of the dispute.



26

4. AGREEMENT RELATING TO THE UNITED NATIONS
DEVELOPMENT PROGRAMME

Standard Basic Assistance Agreement between the United Nations (United
Nations Development Programme) and the Government of Nigeria.
Signed at Lagos on 12 April 198811

Article 9

PRIVILEGES AND IMMUNITIES

1. The Government shall apply to the United Nations and its organs, in-
cluding UNDP and United Nations subsidiary organs acting as UNDP Execut-
ing Agencies, their property, funds and assets, and to their officials, including
the resident representative and other members of the UNDP mission in the coun-
try, the provisions of the Convention on the Privileges and Immunities of the
United Nations.

2. The Government shall apply to each Specialized Agency acting as an
Executing Agency, its property, funds and assets, and to its officials, the provi-
sions of the Convention on the Privileges and Immunities of the Specialized Agen-
cies, including any Annex to the Convention applicable to such Specialized Agency.
In case the International Atomic Energy Agency (IAEA) acts as an Executing
Agency, the Government shall apply to its property, fund and assets, and to its
officials and experts, the Agreement on the Privileges and Immunities of IAEA.

3. Members of the UNDP mission in the country shall be granted such
additional privileges and immunities as may be necessary for the effective exer-
cise by the mission of its functions.

4. (a) Except as the Parties may otherwise agree in Project Documents
relating to specific projects, the Government shall grant all persons, other than
Government nationals employed locally, performing services on behalf of UNDP,
a specialized agency or IAEA who are not covered by paragraphs 1 and 2 above
the same privileges and immunities as officials of the United Nations, the spe-
cialized agency concerned or the IAEA under sections 16, 19 or 18 respectively
of the Convention on the Privileges and Immunities of the United Nations or of
the Specialized Agencies, or of the Agreement on the Privileges and Immunities
of IAEA.

(b) For purpose of the instruments on privileges and immunities referred
to in the preceding parts of this article:

(1) All papers and documents relating to a project in the possession or under
the control of the persons referred to in subparagraph 4(a) above shall be
deemed to be documents belonging to the United Nations, the specialized
agency concerned, or IAEA, as the case may be; and

(2) Equipment, materials and supplies brought into or purchased or leased
by those persons within the country for purposes of a project shall be
deemed to be property of the United Nations, the Specialized Agency
concerned, or IAEA, as the case may be.
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5. The expression “persons performing services” as used in articles IX,
X and XIII of this Agreement includes operational experts, volunteers, consult-
ants, and juridical as well as natural persons and their employees. It includes
governmental or non-governmental organizations or firms which UNDP may
retain, whether as an Executing Agency or otherwise, to execute or to assist in
the execution of UNDP assistance to a project, and their employees. Nothing in
this Agreement shall be construed to limit the privileges, immunities or facili-
ties conferred upon such organizations or firms or their employees.

Article 10

FACILITIES FOR EXECUTION OF UNDP ASSISTANCE

1. The Government shall take any measures which may be necessary to
exempt UNDP, its Executing Agencies, their experts and other persons perform-
ing services on their behalf from regulations or other legal provisions which
may interfere with operations under this Agreement, and shall grant them such
other facilities as may be necessary for the speedy and efficient execution of
UNDP assistance. It shall, in particular, grant them the following rights and
facilities:

(a) Prompt clearance of experts and other persons performing services
on behalf of UNDP or an Executing Agency;

(b) Prompt issuance without cost of necessary visas, licences or permits;

(c) Access to the site of work and all necessary rights of way;

(d) Free movement within or to or from the country, to the extent neces-
sary for proper execution of UNDP assistance;

(e) The most favourable legal rate of exchange;

(f) Any permits necessary for the importation of equipment, materials
and supplies, and for their subsequent exportation;

(g) Any permits necessary for importation of property belonging to and
intended for the personal use or consumption of officials, of UNDP, its Execut-
ing Agencies, or other persons performing services on their behalf, and for the
subsequent exportation of such property; and

(h) Prompt release from customs of the items mentioned in subparagraphs
(f) and (g) above.

2. Assistance under this Agreement being provided for the benefit of
the Government and people of Nigeria, the Government shall bear all risks of
operations arising under this Agreement. It shall be responsible for dealing
with claims which may be brought by third parties against UNDP or an Ex-
ecuting Agency, their officials or other persons performing services on their
behalf, and shall hold them harmless in respect of claims or liabilities arising
from operations under this Agreement. The foregoing provision shall not ap-
ply where the Parties and the Executing Agency are agreed that a claim or
liability arises from the gross negligence or wilful misconduct of the above-
mentioned individuals.
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Article 11

SUSPENSION OR TERMINATION OF ASSISTANCE

1. UNDP may by written notice to the Government and to the Executing
Agency concerned suspend its assistance to any project if in the judgement of
UNDP any circumstance arises which interferes with or threatens to interfere
with the successful completion of the project or the accomplishment of its pur-
poses. UNDP may, in the same or a subsequent written notice, indicate the con-
ditions under which it is prepared to resume its assistance to the project. Any
such suspension shall continue until such time as such conditions are accepted
by the Government and as UNDP shall give written notice to the Government
and the Executing Agency that it is prepared to resume its assistance.

2. If any situation referred to in paragraph 1 of this Article shall continue
for a period of fourteen days after notice thereof and of suspension shall have
been given by UNDP to the Government and the Executing Agency, then at any
time thereafter during the continuance thereof, UNDP may by written notice to
the Government and Executing Agency terminate its assistance to the project.

3. The provisions of this article shall be without prejudice to any other
rights or remedies UNDP may have in the circumstances, whether under gen-
eral principles of law or otherwise.

Article 12

SETTLEMENT OF DISPUTES

1. Any dispute between UNDP and the Government arising out of or re-
lating to this Agreement which is not settled by negotiation or other agreed
mode of settlement shall be submitted to arbitration at the request of either Party.
Each Party shall appoint one arbitrator, and the two arbitrators so appointed
shall appoint a third, who shall be the chairman. If within thirty days of the
request for arbitration either Party has not appointed an arbitrator or if within
fifteen days of the appointment of two arbitrators the third arbitrator has not
been appointed, either Party may request the President of the International Court
of Justice to appoint an arbitrator. The procedure of the arbitration shall be fixed
by the arbitrators, and the expenses of the arbitration shall be borne by the Par-
ties as assessed by the arbitrators. The arbitral award shall contain a statement
of the reasons on which it is based and shall be accepted by the Parties as the
final adjudication of the disputes.

* * *

The United Nations Development Programme also entered into a Basic
Assistance Agreement with the Government of Uruguay in 1988.
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5. AGREEMENTS RELATING TO THE UNITED NATIONS
HIGH COMMISSIONER FOR REFUGEES

(a) Agreement between the United Nations and the Government of Spain
relative to the establishment of a branch office of the Office of the
United Nations High Commissioner for Refugees in Madrid. Signed
at Madrid on 14 March 198812

4. CONSIDERING that the General Convention on Privileges and Im-
munities of the United Nations, adopted by the General Assembly on 13 Febru-
ary 1946, to which Spain is a party, applies to the local branch offices of the
High Commissioner’s Office which form an integral part of the Office of
UNHCR,

5. CONSIDERING that it is desirable to enter into an agreement in order
to regulate the questions arising from the establishment of the UNHCR Branch
Office in Spain,

HAVE AGREED AS FOLLOWS:

Section I

ESTABLISHMENT OF THE BRANCH OFFICE

Article 1

A UNHCR Branch Office shall be established in the City of Madrid, Spain,
in order to perform the functions assigned to it by the United Nations General
Assembly within the framework of the Office of the United Nations High Com-
missioner.

Section II

STATUS OF THE BRANCH OFFICE

Article 2

The Branch Office’s premises and the residence of the High Commissioner’s
Representative in Spain shall be inviolable.

Article 3

The Government shall exercise all due diligence in order to guarantee the
security and protection of the premises of the Branch Office and its personnel.

Article 4

The Representative or any official appointed by him shall have access to
applicants for asylum and refugees in Spain or at its borders, in compliance with
the functions defined in the United Nations General Assembly resolution 428
(V) of 14 December 1950.
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Article 5

The Government shall ensure that all the necessary public services are made
available to the Branch Office on equitable terms. The Branch Office shall en-
joy, in respect of the use of telephone, radio and postal services, treatment not
less favourable than that normally accorded to diplomatic missions accredited
in Madrid.

Section III

FACILITIES AND SERVICES

Article 6

The Government shall provide suitable premises free of charge and shall
be responsible for the expenses incurred in connection with their maintenance.

Section IV

OFFICIALS OF THE BRANCH OFFICE

Article 7

The Head of the Branch Office shall be appointed by the United Nations
High Commissioner for Refugees and must have the approval of the Spanish
Government in order to carry out his duties. Pursuant to the provisions of sec-
tion 17, article V, of the General Convention on Privileges and Immunities of
the United Nations, the Government must be notified periodically of any changes
in the composition of the staff of the Branch Office.

The officials of the Branch Office, except general services personnel or
similar categories hired locally, shall enjoy the following privileges and immu-
nities in and with respect to Spain:

(a) Immunity from any jurisdiction in respect of words, written commu-
nication or acts carried out by them in the performance of their official duties;

(b) Immunity from seizure of their official baggage;

(c) Immunity from inspection of their official baggage;

(d) Exemption from any kind of taxes on the salaries and emoluments
paid to them by the United Nations;

(e) Exemption for themselves, their spouses, dependent family members,
other family members living in their homes and their domestic staff, from im-
migration restrictions and alien registration;

(f) Immunity from national service obligations;

(g) The same privileges in respect of foreign currency exchange as are
accorded to officials of comparable rank in the diplomatic missions accredited
in Madrid. In particular, the United Nations officials shall be entitled, on termi-
nating their appointment in Spain, to take out of Spain through the authorized
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channels, without prohibition or restriction, such amounts as they brought into
Spain, as well as any other financial resources of which they are duly able to
prove that they are in legitimate possession.

(h) Protection and repatriation facilities for themselves, their spouses,
dependent family members, other family members living in their homes and
their domestic staff the same as those granted in times of international crisis to
the diplomatic representatives accredited in Madrid; and

(i) The right to import for their personal use, free of taxes and other obli-
gations, prohibitions and import restrictions:

(1) Their furniture and personal effects in one or several separate ship-
ments, and later on the necessary supplements thereto, including mo-
tor vehicles, in accordance with the Spanish law applicable to diplo-
matic representatives accredited in Madrid.

(2) Reasonable amounts of certain articles for their personal use or con-
sumption, not to be given away or sold, in accordance with the Span-
ish laws applicable to diplomatic representatives accredited in Madrid.

Article 8

Apart from the privileges and immunities mentioned in Article 7, the High
Commissioner’s Representative in Spain shall enjoy for himself, his spouse and
his dependent family members, the privileges, immunities, exemptions and fa-
cilities normally granted to diplomatic envoys of similar rank. To this effect, the
Ministry of Foreign Affairs of Spain shall include him on the list of diplomatic
representatives accredited in Madrid.

Article 9

Delegation officials of the general services staff or similar categories hired
locally shall only enjoy, in and with respect to Spain, the privileges and immu-
nities mentioned in clauses (a), (d) and (f) of Article 1 of this Agreement. These
officials shall also enjoy the other privileges and immunities to which they may
be entitled under article V, section 18, and article VII of the Convention.

Article 10

The privileges and immunities provided under the Agreement are only
granted with a view to ensuring the effective fulfilment of UNHCR’s aims and
purposes. The High Commissioner shall have the right and the duty to waive the
immunity of any official when, in his opinion, the immunity would impede the
course of justice and it can be waived without prejudice to the interests of
UNHCR.

Article 11

The Branch Office and the Government shall cooperate at all times in or-
der to facilitate the proper administration of justice, assure the observance of
police regulations and prevent any abuse in connection with the privileges, ex-
emptions, immunities and facilities provided under this Agreement.
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Section V

SETTLEMENT OF DISPUTES

Article 12

With respect to disputes of a private nature, the Branch Office shall make
provisions for appropriate modes of settlement of:

(a) Disputes arising out of contracts or other disputes of a private law
character to which the Branch Office is a party;

(b) Disputes involving any Branch Office official who, by reason of his
special status, enjoys immunity — if immunity has not been waived under the
provisions of Article 10.

(b) Tripartite Agreement between the United Nations (United Nations
High Commissioner for Refugees) and the Governments of France
and Suriname on the voluntary repatriation of the Surinamese refu-
gees. Signed at Paramaribo on 25 August 198813

The Government of the Republic of France, the Government of the Repub-
lic of Suriname and the United Nations High Commissioner for Refugees:

Conscious of the plight of the refugees from Suriname, the majority of
which presently is accommodated by the Government of France in the French
Department of Guiana;

Mindful that repatriation should take place on a strictly voluntary basis, as
the result of the freely expressed wish of the refugees, in conditions of safety
and dignity;

Conscious that the progressive re-establishment of a climate of confidence
by all concerned is necessary for the successful voluntary repatriation of these
refugees;

Mindful that any project for voluntary repatriation and resettlement of these
refugees should be sound and adequate, established by recognized international
experts in this field and carried out in an organized manner, while bearing in
mind the right of every Surinamese citizen to return to and resettle in his/her
country on an individual basis;

Mindful also that the cost of such a project will be too great for Suriname
to bear in the present extremely difficult economic circumstances and that, there-
fore, international support will be required;

Bearing in mind the fundamental mandate of the United Nations High Com-
missioner for Refugees to promote durable solutions to refugee problems, the
foremost of which is voluntary repatriation;

The two Governments having requested the United Nations High Commis-
sioner for Refugees to be associated with the efforts to register the refugees
from Suriname and to elaborate programmes aimed at voluntary repatriation
and resettlement in their regions of origin and having been informed of the will-
ingness of the United Nations High Commissioner for Refugees to participate
in this endeavour and to solicit the support of the international community;
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The Government of the Republic of France, the Government of the Repub-
lic of Suriname and the United Nations High Commissioner for Refugees, here-
after called the Contracting Parties;

Have agreed:

To establish a Tripartite Commission composed of representatives of the
Contracting Parties under the Chairmanship of the United Nations High Com-
missioner for Refugees, to work out the modalities of the voluntary repatriation
of the Surinamese refugees;

That the activities of the Tripartite Commission shall be exclusively hu-
manitarian and non-political;

That the Commission shall elaborate plans and programmes conducive to
facilitate the voluntary repatriation and resettlement of the refugees to their re-
gions of origin;

That the Commission shall establish its own rules of procedure, frequency
and venue of meetings;

To request the United Nations High Commissioner for Refugees to appeal
to the international community for the technical cooperation and financial sup-
port of Governments and national and international organizations for the imple-
mentation of these programmes;

That representatives of the United Nations High Commissioner for Refu-
gees and representatives of any other organization working under the aegis of
the Tripartite Commission, should have free access at all times to the refugees
and returnees to ensure the voluntariness of their return and to the areas to which
they are returning, to ensure a smooth implementation of these programmes,
and the international assistance provided therefor; and

To request the United Nations High Commissioner for Refugees, in his
capacity of Chairman of the Commission, to make a quarterly progress report
on the activities of the Tripartite Commission established by this Agreement.
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B. Treaty provisions concerning the legal status of intergovern-
mental organizations related to the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF
THE SPECIALIZED AGENCIES.14  APPROVED BY THE GEN-
ERAL ASSEMBLY OF THE UNITED NATIONS ON 21 NOVEM-
BER 1947

In 1988, the following States acceded to the Convention or, if already par-
ties, undertook by a subsequent notification to apply the provisions of the Con-
vention, in respect of the specialized agencies indicated below:
State Date of receipt of instrument Specialized agencies

of accession or notification

Antigua and Barbuda 13 December 1988 ILO, FAO (second revised text
 of annex II), ICAO, UNESCO,
WHO (third revised text of annex
VIII), UPU, ITU, WMO

Czechoslovakia 6 September 1988 FAO, WIPO, UNIDO
Dominica 24 January 1988 ILO, FAO (second revised text

of annex II), UNESCO, IMF,
WHO (third revised text of
annex VII), UPU, WHO, IMO
(revised text of annex XII), IFAD,
UNIDO

As of 31 December 1988, 98 States were parties to the Convention.16

________________

2. INTERNATIONAL ATOMIC ENERGY AGENCY

Agreement between the International Atomic Energy Agency and the
Government of Nigeria for the application of safeguards in connec-
tion with the Treaty on the Non-Proliferation of Nuclear Weapons.
Signed at Vienna on 29 February 198817

WHEREAS the Federal Republic of Nigeria (hereinafter referred to as “Nige-
ria”) is a party to the Treaty on the Non-Proliferation of Nuclear Weapons18

(hereinafter referred to as “the Treaty”) opened for signature at London, Mos-
cow and Washington on 1 July 1968 and which entered into force on 5 March
1970;

WHEREAS paragraph 1 of article III of the Treaty reads as follows:

“Each non-nuclear-weapon State Party to the Treaty undertakes to
accept safeguards, as set forth in an agreement to be negotiated and
concluded with the International Atomic Energy Agency in accordance
with the Statute of the International Atomic Energy Agency and the
Agency’s safeguard system, for the exclusive purpose of verification
of the fulfilment of its obligations assumed under this Treaty with a
view to preventing diversion of nuclear energy from peaceful uses to
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nuclear weapons or other nuclear explosive devices. Procedures for
the safeguards required by this article shall be followed with respect
to source or special fissionable material whether it is being produced,
processed or used in any principal nuclear facility or is outside any
such facility. The safeguards required by this article shall be applied
on all source or special fissionable material in all peaceful nuclear
activities within the territory of such State, under its jurisdiction, or
carried out under its control anywhere.”

WHEREAS the International Atomic Energy Agency (hereinafter referred to
as “the Agency”) is authorized, pursuant to article III of its Statute, to conclude
such agreements;

NOW THEREFORE, Nigeria and the Agency have agreed as follows:

PART I

Article 1

BASIC UNDERTAKING

Nigeria undertakes, pursuant to paragraph 1 of article III of the Treaty, to
accept safeguards, in accordance with the terms of this Agreement, on all source
or special fissionable material in all peaceful nuclear activities within its terri-
tory, under its jurisdiction or carried out under its control anywhere, for the
exclusive purpose of verifying that such material is not diverted to nuclear weap-
ons or other nuclear explosive devices.

Article 2

APPLICATION OF SAFEGUARDS

The Agency shall have the right and the obligation to ensure that safe-
guards will be applied, in accordance with the terms of this Agreement, on all
source or special fissionable material in all peaceful nuclear activities within
the territory of Nigeria, under its jurisdiction or carried out under its control
anywhere, for the exclusive purpose of verifying that such material is not di-
verted to nuclear weapons or other nuclear explosive devices.

Article 3

COOPERATION BETWEEN NIGERIA AND THE AGENCY

Nigeria and the Agency shall cooperate to facilitate the implementation of
the safeguards provided for in this Agreement.

. . .

Article 8

PROVISION OF INFORMATION TO THE AGENCY

(a) In order to ensure the effective implementation of safeguards under
this Agreement, Nigeria shall, in accordance with the provisions set out in Part
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II of this Agreement, provide the Agency with information concerning nuclear
material subject to safeguards under this Agreement and the features of facili-
ties relevant to safeguarding such material.

(b) (i) The Agency shall require only the minimum amount of informa-
tion and data consistent with carrying out its responsibilities under
this Agreement.

(ii) Information pertaining to facilities shall be the minimum neces-
sary for safeguarding nuclear material subject to safeguards un-
der this Agreement.

(c) If Nigeria so requests, the Agency shall be prepared to examine on
premises of Nigeria design information which Nigeria regards as being of par-
ticular sensitivity. Such information need not be physically transmitted to the
Agency provided that it remains readily available for further examination by
the Agency on premises of Nigeria.

Article 9

AGENCY INSPECTORS

(a) (i) The Agency shall secure the consent of Nigeria to the designa-
tion of Agency inspectors to Nigeria.

(ii) If Nigeria, either upon proposal of a designation or at any other
time after a designation has been made, objects to the designa-
tion, the Agency shall propose to Nigeria an alternative designa-
tion or designations.

(iii) If, as a result of the repeated refusal of Nigeria to accept the
designation of Agency inspectors, inspections to be conducted
under this Agreement would be impeded, such refusal shall be
considered by the Board, upon referral by the Director General
of the Agency (hereinafter referred to as “the Director General”),
with a view to its taking appropriate action.

(b) Nigeria shall take the necessary steps to ensure that Agency inspec-
tors can effectively discharge their functions under this Agreement.

(c) The visits and activities of Agency inspectors shall be so arranged
as:

(i)  To reduce to a minimum the possible inconvenience and distur-
bance to Nigeria and to the peaceful nuclear activities inspected;
and

(ii) To ensure protection of industrial secrets or any other confiden-
tial information coming to the inspectors’ knowledge.
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Article 10

PRIVILEGES AND IMMUNITIES

Nigeria shall accord to the Agency (including its property, funds and as-
sets) and to its inspectors and other officials, performing functions under this
Agreement, the same privileges and immunities as those set forth in the relevant
provisions of the Agreement on the Privileges and Immunities of the Interna-
tional Atomic Energy Agency.19

Article 11

TERMINATION OF SAFEGUARDS

Consumption or dilution of nuclear material

Safeguards shall terminate on nuclear material upon determination by the
Agency that the material has been consumed, or has been diluted in such a way
that it is no longer usable for any nuclear activity relevant from the point of
view of safeguards, or has become practically irrecoverable.

Article 12

Transfer of nuclear material out of Nigeria

Nigeria shall give the Agency advance notification of intended transfers of
nuclear material subject to safeguards under this Agreement out of Nigeria, in
accordance with the provisions set out in Part II of this Agreement. The Agency
shall terminate safeguards on nuclear material under this Agreement when the
recipient State has assumed responsibility therefor, as provided for in Part II of
this Agreement. The Agency shall maintain records indicating each transfer and,
where applicable, the reapplication of safeguards to the transferred nuclear ma-
terial.

Article 13

Provisions relating to nuclear material to be used in non-nuclear activities

Where nuclear material subject to safeguards under this Agreement is to be
used in non-nuclear activities, such as the production of alloys or ceramics,
Nigeria shall agree with the Agency, before the material is so used, on the cir-
cumstances under which the safeguards on such material may be terminated.

…

Article 15

FINANCE

Nigeria and the Agency will bear the expenses incurred by them in imple-
menting their respective responsibilities under this Agreement. However, if Ni-
geria or persons under its jurisdiction incur extraordinary expenses as a result of
a specific request by the Agency, the Agency shall reimburse such expenses



38

provided that it has agreed in advance to do so. In any case the Agency shall
bear the cost of any additional measuring or sampling which inspectors may
request.

Article 16

THIRD PARTY LIABILITY FOR NUCLEAR DAMAGE

Nigeria shall ensure that any protection against third party liability in re-
spect of nuclear damage, including any insurance or other financial security,
which may be available under its laws or regulations, shall apply to the Agency
and its officials for the purpose of the implementation of this Agreement, in the
same way as that protection applies to nationals of Nigeria.

Article 17

INTERNATIONAL RESPONSIBILITY

Any claim by Nigeria against the Agency or by the Agency against Nigeria
in respect of any damage resulting from the implementation of safeguards under
this Agreement, other than damage arising out of a nuclear incident, shall be
settled in accordance with international law.

Article 18

MEASURES IN RELATION TO VERIFICATION OF NON-DIVERSION

If the Board, upon report of the Director General, decides that an action by
Nigeria is essential and urgent in order to ensure verification that nuclear mate-
rial subject to safeguards under this Agreement is not diverted to nuclear weap-
ons or other nuclear explosive devices, the Board may call upon Nigeria to take
the required action without delay, irrespective of whether procedures have been
invoked pursuant to article 22 of this Agreement for the settlement of a dispute.

Article 19

If the Board, upon examination of relevant information reported to it by
the Director General, finds that the Agency is not able to verify that there has
been no diversion of nuclear material required to be safeguarded under this
Agreement to nuclear weapons or other nuclear explosive devices, it may make
the reports provided for in paragraph C of article XII of the Statute of the Agency
(hereinafter referred to as “the Statute”) and may also take, where applicable,
the other measures provided for in that paragraph. In taking such action the
Board shall take account of the degree of assurance provided by the safeguards
measures that have been applied and shall afford Nigeria every reasonable op-
portunity to furnish the Board with any necessary reassurance.

Article 20

INTERPRETATION AND APPLICATION OF THE AGGREMENT AND SETTLEMENT OF DISPUTES

Nigeria and the Agency shall, at the request of either, consult about any
questions arising out of the interpretation or application of this Agreement.
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Article 21

Nigeria shall have the right to request that any question arising out of the
interpretation or application of this Agreement be considered by the Board. The
Board shall invite Nigeria to participate in the discussion of any such question
by the Board.

Article 22

Any dispute arising out of the interpretation or application of this Agree-
ment, except a dispute with regard to a finding by the Board under article 19 or
an action taken by the Board pursuant to such a finding, which is not settled by
negotiation or another procedure agreed to by Nigeria and the Agency shall, at
the request of either, be submitted to an arbitral tribunal composed as follows:
Nigeria and the Agency shall each designate one arbitrator, and the two arbitra-
tors so designated shall elect a third, who shall be the Chairman. If, within thirty
days of the request for arbitration, either Nigeria or the Agency has not desig-
nated an arbitrator, either Nigeria or the Agency may request the President of
the International Court of Justice to appoint an arbitrator. The same procedure
shall apply if, within thirty days of the designation or appointment of the second
arbitrator, the third arbitrator has not been elected. A majority of the members of
the arbitral tribunal shall constitute a quorum, and all decisions shall require the
concurrence of two arbitrators. The arbitral procedure shall be fixed by the tri-
bunal. The decisions of the tribunal shall be binding on Nigeria and the Agency.

* * *

The International Atomic Energy Agency also concluded similar agree-
ments with the Governments of China and India.

________________

3. INTERNATIONAL LABOUR ORGANIZATION

Agreement between the International Labour Organization and the Gov-
ernment of Sri Lanka concerning the establishment of an office of
the Organization in Colombo. Signed at Colombo on 21 March 198820

Whereas the International Labour Organization has decided to establish an
office of the International Labour Organization in Colombo;

Whereas the Government of the Democratic Socialist Republic of Sri Lanka
has informed the International Labour Organization of its readiness to grant the
necessary facilities to that office;

The International Labour Organization and the Government of the Demo-
cratic Socialist Republic of Sri Lanka have agreed as follows:

Article 1

The Government will afford every assistance within its powers in securing
the necessary facilities for the establishment of the office of the International
Labour Organization in Colombo.
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Article 2

1. The Government will grant the privileges and immunities provided for
in the Convention on the Privileges and Immunities of the Specialized Agencies
of 21 November 1947 and in its Annex of 10 July 1948, relating to the Interna-
tional Labour Organization, to the office of the International Labour Organiza-
tion in Colombo, to the staff of such office as well as to any persons mentioned
in the Convention or in its above-mentioned Annex, whenever they go on offi-
cial business to the Democratic Socialist Republic of Sri Lanka.

2. The Government will grant to the office of the International Labour
Organization in Colombo, and to all persons referred to in paragraph 1 above,
privileges and immunities not less favourable than those granted to any other
intergovernmental organization and its staff in the Democratic Socialist Repub-
lic of Sri Lanka.

Article 3

The Government will facilitate the entry into, sojourn in, and departure
from the Democratic Socialist Republic of Sri Lanka of all persons having offi-
cial business with the office of the International Labour Organization.

Article 4

The Government shall endeavour to afford to the International Labour Or-
ganization every assistance within its power in securing appropriate office ac-
commodation, and in securing and providing free of charge necessary utilities
and services in accordance with its practice with respect to other agencies of the
United Nations with representation in Sri Lanka.

. . .

________________

4. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

Exchange of letters constituting an agreement between the United Na-
tions (United Nations Educational, Scientific and Cultural Organiza-
tion) and the Government of France relating to measures to facilitate
the use by the Organization of the services of French civil servants
within the framework of the provisions of the French civil service
rules concerning mobility. Paris, 28 November 198821

I

LETTER FROM THE PERMANENT DELEGATION OF FRANCE TO THE UNITED NATIONS

EDUCATIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION

28 November 1988
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Subsequent to the talks between representatives of the French Government
and your Organization concerning secondment to UNESCO, under the provi-
sions on mobility, of civil servants recruited from the Ecole Nationale
d’Administration or the equivalent, I have the honour, on instructions from my
Government, to propose the following measures:

Article 1

UNESCO is prepared to accept on secondment civil servants recruited from
the Ecole Nationale d’Administration or the equivalent, referred to hereinafter
as “professional officers”, under the provisions on mobility.

Article 2

The professional officers shall not have the status of UNESCO officials.
Nevertheless, in addition to their obligations under this Agreement, they shall
comply with the general provisions of the Staff Regulations and Staff Rules as
specified in their letter of appointment.

Article 3

Each year, in due time and as appropriate, UNESCO shall, through the
Permanent Delegation of France to UNESCO, inform the French Government
of the assignment of professional officers and the nature of the functions en-
trusted to them.

Article 4

The French Government shall propose qualified professional officers to
the Organization through the Permanent Delegation of France to UNESCO. The
final choice of the professional officers to be accepted shall be made by the
Director-General.

Article 5

The professional officers shall be appointed by the Director-General of
UNESCO once the chief medical officer of the Organization has certified that
they meet the medical standards in force.

Article 6

The normal period of secondment shall be two years. It may be shortened
by mutual agreement between the Director-General and the French authorities.
Should a professional officer commit a serious breach of his obligations, the
Director-General shall request the French authorities to terminate his secondment.

Article 7

UNESCO shall not meet any expenses connected with the secondment of
professional officers, other than those mentioned in paragraph 8 below. Sala-
ries, allowances, compensation and reimbursement for expenses of any kind
shall be paid to them directly by the French authorities. The said authorities
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shall meet, as appropriate, the living, transportation and moving expenses in-
curred at the time of their secondment and of its termination, as well as those
incurred for any home leave or home travel provided for at the time of
secondment.

Article 8

UNESCO shall meet the costs (including insurance costs) occasioned by
any missions it may assign to the professional officers during the period of their
secondment. Where appropriate, UNESCO shall also pay compensation for the
specific obligations incurred by the professional officers in the performance of
their functions. The amount of such compensation shall be established by mu-
tual agreement between UNESCO and the French authorities and specified in
the letter of appointment of the professional officer.

Article 9

UNESCO shall not provide the professional officers with insurance cover-
age for old age, illness, accidents or occupational accidents. It shall be the re-
sponsibility of the French authorities and, where appropriate, the professional
officers themselves to provide for the appropriate insurance coverage.

Article 10

The professional officers shall be subject to the authority of the Director-
General of UNESCO and shall be responsible to him in the exercise of their
functions in the Secretariat.

Article 11

In performing the tasks assigned to them, the professional officers shall act
in the sole interest of UNESCO, without seeking or accepting instruction from
any Government or any authority outside the Organization.

Article 12

They shall be bound by professional discretion in all matters relating to the
service and shall not communicate to any unauthorized person any document or
information that has not been made public.

Article 13

They shall observe working hours and shall be subject to the rules concern-
ing leave in force in the Secretariat.

Article 14

Upon expiry of the period of secondment, UNESCO shall submit a report
to the competent authority of the French Republic through the Permanent Del-
egation of France to the Organization, stating the duration and nature of the
functions of the professional officer and containing, where appropriate, an evalu-
ation of his performance. If the professional officer himself must prepare a re-
port for the French administration, he shall be required to submit it to the Direc-
tor-General before it is transmitted to the said administration.
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I should be grateful if you would inform me whether the foregoing provi-
sions are acceptable to your Organization. If so, this letter and your reply shall
constitute an agreement between the French Government and UNESCO on
secondment to the latter, under the provisions on mobility, of civil servants re-
cruited from the Ecole Nationale d’Administration or the equivalent.

Each Party shall notify the other of the completion of the formalities re-
quired for the entry into force of this Agreement. It shall enter into force on the
date of the second of these notifications.

(Signed) Marie-Claude
CABANAAmbassador, Permanent delegate of France to UNESCO

II

LETTER FROM THE UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL

ORGANIZATION TO THE AMBASSADOR, PERMANENT DELEGATE OF FRANCE

28 November 1988

I have the honour to acknowledge receipt of your letter of 28 November
1988, which reads as follows:

[See letter I]

I have the honour to confirm the agreement of UNESCO to the foregoing
provisions.

(Signed) Michel de BONNERCOSE

Director-General, a.i.

________________

5. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

(a) Agreement between the United Nations and the United Nations In-
dustrial Development Organization for the transfer of assets. Signed
at Vienna on 11 March 198822

The United Nations and the United Nations Industrial Development Orga-
nization,

In view of the conversion of the United Nations Industrial Development
Organization (hereinafter UNIDO) from an organ of the United Nations into a
specialized agency;

Desiring the above-mentioned conversion to take place smoothly and with
minimum disruption in the activities of both organizations and in such a way
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that the various projects of both organizations, as well as their respective con-
tractual rights and obligations, are preserved and maintained;

Taking into account:

(a) Paragraphs 9 and 10 of General Assembly resolution 34/96 of 13
December 1979 on transitional arrangements relating to the establishment of
UNIDO as a specialized agency, which reads as follows:

“The General Assembly

“9. Also authorizes the Secretary-General to transfer to the new agency
the assets of the United Nations used by the existing United Nations Industrial
Development Organization, in accordance with arrangements to be entered into
between the Secretary-General, acting in consultation with the Advisory Com-
mittee on Administrative and Budgetary Questions, and the Director-General of
the new agency;

“10. Further authorizes the Secretary-General to transfer to the new
agency the assets of the United Nations Industrial Development Fund, provided
that the agency agrees to use such assets in accordance with any undertakings
by the United Nations towards the donors of those assets”;

(b) Paragraphs (a) and (b) of Decision GC.1/Dec.35 of the first General
Conference of UNIDO adopted at its eighth plenary meeting, on 12 December
1985, which read as follows:

“The General Conference,

“(a) Requests the Director-General to take the necessary measures to ef-
fect transfer of assets from the United Nations to UNIDO;

“(b) Authorizes the Director-General to enter into appropriate arrange-
ments with the Secretary-General of the United Nations and the Administrator
of the United Nations Development Programme, in respect of transfer of as-
sets.”

Recognizing that in the light of the above, appropriate administrative ar-
rangements for the transfer of assets from the United Nations to UNIDO have
been made;

Have concluded the following Agreement in order to confirm those ar-
rangements:

A. Assets of the United Nations Industrial Development Fund

Article 1

The assets and liabilities of the United Nations Industrial Development
Fund (hereinafter UNIDF), as reflected in the audited financial statements of
UNIDF for the year ended 31 December 1985,23 were transferred to UNIDO by
the United Nations with the condition that UNIDO would use such assets in
accordance with any undertakings by the United Nations towards the donors of
those assets, bearing in mind the provisions concerning the management of
UNIDF and the general procedures governing its operations as set forth in the
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annexes to United Nations General Assembly resolutions 31/202 and 31/203, as
well as in the specific annex for UNIDF to the Financial Regulations and Rules
of the United Nations (ST/SGB/UNIDF/Financial Rules/4 (1982)). The record
of the transfer of the assets and liabilities of UNIDF in accordance with this
article is annexed to this Agreement as Schedule A.

B. Other Financial Assets

Article 2

(a) Assets, liabilities and fund balances relating to technical cooperation
activities and to the Special Account for Programme Support costs, insofar as
they relate to UNIDO, as shown as at 31 December 1985 in Statement XIV and
Schedule 16.1 of the Audited Financial Statements of the United Nations for the
Biennium 1984-1985,24 were transferred to UNIDO in accordance with Sched-
ule B annexed hereto. All other assets and liabilities maintained in Vienna and
shown in volume I of the aforementioned Audited Financial Statements, includ-
ing those relating to the General Fund of the United Nations, were, subject to
subparagraph (b) below, retained by the United Nations.

(b) Financial assets, liabilities and fund balances relating to the Garage
Administration and the Catering Service as at 31 December 1985 were trans-
ferred to UNIDO, in accordance with Schedule C. Assets, liabilities and fund
balances relating to the Common Fund for Major Repairs and Replacements
were transferred to UNIDO pursuant to the decision of the Joint Committee
which administers the Common Fund, at its 10th session on 11 March 1986.
The record of the transfer of such financial assets, liabilities and fund balances
is annexed to this Agreement as Schedule D.

Article 3

Bank accounts held by UNIDO on behalf of the United Nations up to 31
December 1985 were transferred to UNIDO as from that date, in accordance
with Schedule E annexed to the present Agreement, and their panels of signato-
ries were amended accordingly. To the extent that any bank account so trans-
ferred to UNIDO comprised or contained an asset of a fund retained by the
United Nations pursuant to article 2(a) of this Agreement, a cash settlement was
made by UNIDO to the United Nations of the amount in the account, as it ap-
peared in the books of account as at 31 December 1985. The detailed record of
the cash settlements is annexed to this Agreement as Schedule F.

C. Equipment, furniture and supplies at the
Vienna International Centre

Article 4

(a) Equipment, furniture and supplies at the Vienna International Centre
which had been acquired by the United Nations for the use of UNIDO as an organ
of the United Nations and for the United Nations units at Vienna, were divided by
the parties on the basis of the inventory record existing on 31 December 1985 and
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those assets up to then used by UNIDO were transferred to UNIDO. The record of
the apportionment of equipment, furniture and supplies in accordance with the
present Agreement is annexed as Schedule G to this Agreement.

(b) Equipment, furniture and supplies in stores as at 31 December 1985,
as well as such items on order on that date and chargeable to the 1984-1985
United Nations Regular Budget funds, have been apportioned between the par-
ties in accordance with administrative arrangements made between the parties.
A record of such apportionment is included in Schedule G to this Agreement.

Article 5

Equipment, furniture and supplies transferred to UNIDO pursuant to ar-
ticle 4 above that were used by UNIDO by virtue of its responsibilities under
the Memorandum of Understanding concerning common services at the Vienna
International Centre (1977), for Buildings Management, Catering Service, Con-
ference Services, Language Training and Garage Administration, shall be
retransferred to the United Nations to the extent that responsibility for any of
these services should ultimately be conferred upon the United Nations.

D. Equipment and supplies in the field

Article 6

(a) Unless otherwise agreed between the United Nations Development
Programme (hereinafter UNDP) and UNIDO, pursuant to paragraph (c) below,
title to equipment and supplies in the field, purchased prior to 1 January 1986
with funds of UNDP, as detailed in the relevant project inventories and out-
standing transfer of title documents and annexes, if any, shall remain with the
United Nations and be vested in UNDP.

(b) In order to avoid interruption in the provision of technical assistance,
UNIDO continued to be charged with the management and control of all such
equipment and supplies involved in such technical assistance administered by it.

(c) UNIDO and UNDP may conclude an appropriate administrative ar-
rangement regarding management and control of such equipment and supplies.

Article 7

Title to equipment and supplies in the field, purchased prior to 1 January
1986 from trust funds administered and managed by UNIDO as an organ of the
United Nations, from UNIDF or from the United Nations Regular Budget, as
detailed in the relevant project inventories and outstanding transfer of title docu-
ments and annexes, if any, was transferred to UNIDO as of 1 January 1986.

Article 8

On completion of the projects financed from UNDP funds, UNIDF or tech-
nical cooperation trust funds administered by UNIDO as an organ of the United
Nations, title to equipment has been or shall be transferred to the respective
Governments receiving technical assistance, at the end of each project in accor-
dance with the respective project document.
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E. Rights and obligations under existing contracts

Article 9

(a) Subject to paragraph (b) below, the United Nations hereby transfers
to UNIDO the rights and obligations arising from contracts concluded by UNIDO
as an organ of the United Nations, for the purpose of acquiring equipment, sup-
plies or services for implementation of technical assistance projects, or for sup-
plier services, equipment or supplies at Vienna or for other official purposes.

(b) Where it is necessary to obtain the explicit consent of a third party to
the transfer of rights and obligations arising from contracts concluded by UNIDO
as an organ of the United Nations, the United Nations and UNIDO shall cooper-
ate in facilitating the necessary arrangements.

(c) In all cases where UNIDO accepts contractual rights and obligations
under existing contracts concluded by UNIDO as an organ of the United Na-
tions, UNIDO shall hold harmless the United Nations for all actions, claims,
requests and orders arising from future actions of UNIDO under such contracts;
UNIDO shall defend all actions brought against the United Nations in respect of
such contracts and shall indemnify the United Nations for any damages arising
out of such contracts.

F. Headquarters premises

Article 10

The United Nations and UNIDO recognize that any transfer of part of the
premises of the Vienna International Centre cannot be effected directly by an
arrangement between the United Nations and UNIDO but requires one or more
agreements between the Government of Austria, the United Nations, UNIDO
and the International Atomic Energy Agency. Separate arrangements shall there-
fore be made in this regard.

G. General provisions

Article 11

The United Nations and UNIDO shall resolve all disputes arising out of
this Agreement through negotiations.

(b) Agreement between the United Nations Industrial Development Or-
ganization and the Government of India on basic terms and condi-
tions governing the United Nations Industrial Development Organi-
zation projects envisaged by the interim programme for the Interna-
tional Centre for Genetic Engineering and Biotechnology. Signed at
Vienna on 25 March 198825

. . .
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Article III

PRIVILEGES AND IMMUNITIES

1. In respect of the project activities executed within the framework of
the present agreement, the Government shall apply to UNIDO, including its
organs, its property, funds, assets and its officials and experts on mission, the
provisions of the Convention on the Privileges and Immunities of the United
Nations or the Convention on the Privileges and Immunities of the Specialized
Agencies, as applicable in accordance with article 21 of the Constitution of
UNIDO.26  In particular, the Government shall grant the same privileges, immu-
nities and facilities to these project activities as it usually grants to technical
assistance projects implemented by UNIDO in India as an executing agency of
the United Nations Development Programme.

2. For this purpose:

(a) Representatives of States Members of the Preparatory Committee
for the Establishment of the ICGEB and Observers from Non-Member States
shall be assimilated to representatives of Members of UNIDO;

(b) Members of the Panel of Scientific Advisers to the Preparatory Com-
mittee shall be considered experts on mission for UNIDO;

(c) Consultants employed by UNIDO for the purpose of implementing
the interim programme of the ICGEB shall be considered experts on mission for
UNIDO;

(d) All papers and documents relating to the project in the possession
or under the control of the persons referred to in subparagraphs (b) and (c) above
shall be deemed to be documents belonging to UNIDO;

(e) Equipment, materials and supplies brought into, or purchased, or
leased by those persons within the country for purposes of the project shall be
deemed to be property of UNIDO. Such items shall nevertheless be subject to
the quarantine and other health laws applicable in India to the imports of live
materials such as seeds, propagule, plants, animals, embryos, eggs, micro-or-
ganisms, etc.

Article IV

FACILITIES FOR THE IMPLEMENTATION OF UNIDO ACTIVITIES

1. For the purpose of implementing the privileges and immunities re-
ferred to in article III, the Government shall, in particular, grant the following
facilities:

(a) Prompt issuance without cost of necessary visas, licenses or permits;

(b) Access to the laboratories and premises, measuring approximately
12,000 sq.feet, of the ICGEB, of which 10,000 sq.feet at the National Institute
of Immunology, and 2,000 sq.feet in halls 409 and 411 in the Life Sciences
Block of Jawaharlal Nehru University, and all necessary rights of way, as de-
scribed in the annexed chart;
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(c) Free movement within or to or from the country to the extent neces-
sary for proper execution of UNIDO activities subject to such laws and regula-
tions concerning zones, entry into which is prohibited or regulated by the Gov-
ernment for reasons of national security;

(d) The existing legal rate of exchange;

(e) Any permits necessary for the importation of equipment, materials
and supplies and for their subsequent exportation;

(f) Any permits necessary for importation of personal effects belonging
to and intended for the personal use or consumption of officials of UNIDO, or
experts on mission for UNIDO, within the first four months of taking up their
posts in India and for the subsequent exportation of such personal effects;

(g) Prompt release from customs of the items mentioned in subparagraphs
(e) and (f) above.

(2) (a) UNIDO shall apply in the laboratories at New Delhi, referred to
in paragraph 1(b) above, all relevant safety standards applicable in India. UNIDO
shall be bound by the environmental laws of India. Strict safety standards shall
be applied to the research activities at the above mentioned laboratories. The
safety standards shall conform to the regulations and guidelines applicable to
national laboratories and other research institutions in India pertaining to the
use of hazardous chemicals, handling and disposal of radioactive isotopes and
any biohazard material arising from the use of recombinant DNA technology. In
addition, the safety guidelines of the National Institute of Health (NIH) of the
United States of America shall be strictly adhered to in the handling of plant,
animal and human pathogens and in the conduct of recombinant DNA experi-
ments. Compliance with the guidelines in force in India, in addition to those of
the NIH, shall be supervised by a Standing Committee on Safety consisting of
the Director of the interim programme, the Head of component, New Delhi, and
three nominees of the Government. The chairmanship of the meetings of the
Standing Committee shall be by rotation among the members. The day-to-day
monitoring of the activities at the above mentioned laboratories shall be carried
out by a qualified, full time Safety Officer. Records of all hazardous chemicals,
biochemicals, biological materials and experiments covered under the recombi-
nant DNA safety guidelines of the Government shall be maintained for frequent
monitoring and inspection by appropriate authorities of UNIDO and of the Gov-
ernment.

(b) The Government, in accordance with its laws and regulations, shall
be responsible for dealing with any actions, claims or other demands against
UNIDO or its personnel arising out of personal injury or damage to property
arising from activities in the laboratories and premises referred to in paragraph
1(b) above, except those normally covered by the applicable employment regu-
lations and rules of UNIDO.

(c) Any such action, claim or other demand arising out of events attribut-
able to force majeure shall exempt the Government and UNIDO from any obli-
gation.

(d) The foregoing provisions in subparagraphs (b) and (c), above, shall
not apply where the Government and UNIDO have agreed that a claim or liabil-
ity arises from a violation of the safety standards and environmental laws appli-
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cable in India, or from gross negligence or wilful misconduct of UNIDO offi-
cials or experts on mission for UNIDO.

Article V

PREMISES FOR LABORATORIES AT NEW DELHI

1. The projects for the interim programme will be executed by UNIDO
in the premises of the National Institute of Immunology wing, and halls 409 and
411 in the Life Sciences Block of the Jawaharlal Nehru University, which is
already available.

2. The Government will provide such premises free of charge. All costs
of routine maintenance necessitated by normal wear and tear and all other run-
ning costs for the laboratories at New Delhi shall be paid by UNIDO drawing
from funds made available through the Trust Fund.

(c) Agreement between the United Nations Industrial Development Or-
ganization and the Government of Italy on basic terms and condi-
tions governing the United Nations Industrial Development
Organization’s project concerning the preparatory phase for the es-
tablishment of an International Centre for Science and High Tech-
nology. Signed at Vienna on 29 June 198827

Article III

PRIVILEGES AND IMMUNITIES

1. In respect of the project activities executed within the framework of
the present agreement, the Government shall apply to UNIDO, including its
organs, its property, funds, assets and its officials and experts on mission, the
provisions of the Convention on the Privileges and Immunities of the Special-
ized Agencies, which is applicable in accordance with article 21 of the Consti-
tution of UNIDO.

2. For this purpose:

(a) Members of the Panel of Scientific Advisers to the project, as well as
scientists participating in the committees, meetings, workshops, and similar
events of the project, shall be considered experts on mission for UNIDO;

(b) Consultants employed by UNIDO, as well as trainees, shall, for the
purpose of implementing the project, be considered experts on mission for UNIDO;

(c) All papers and documents relating to the project in the possession or
under the control of the persons referred to in subparagraphs (a) and (b) above
shall be deemed to be documents belonging to UNIDO;

(d) Equipment, materials and supplies brought into, or purchased, or leased
by those persons within the country for purposes of the project shall be deemed
to be property of UNIDO.

3. The level of privileges and immunities granted in accordance with the
present agreement shall be understood to be subject to such adjustment as may
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be required to take fully into account the general understanding concerning ad-
ditional privileges and immunities to be reached between the appropriate Italian
authorities and the Specialized Agencies of the United Nations having offices or
projects in Italy. Any such adjustment shall be agreed to in a supplemental agree-
ment to the present agreement.

Article IV

FACILITIES FOR THE IMPLEMENTATION OF UNIDO ACTIVITIES

For the purpose of implementing the privileges and immunities referred to
in article III, the Government shall, in particular, grant the following facilities:

(a) Prompt issuance without cost of necessary visas, licenses or permits;

(b) Access to the premises of the International Centre for Theoretical
Physics at Trieste and all necessary rights of way;

(c) Free movement within or to or from the country to the extent neces-
sary for proper execution of UNIDO activities;

(d) The most favourable legal rate of exchange;

(e) Any permits necessary for the importation of equipment, materials
and supplies and for their subsequent exportation;

(f) Any permits necessary for importation of property belonging to and
intended for the personal use or consumption of officials of UNIDO, of experts
on mission for UNIDO, and for the subsequent exportation of such property;

(g) Prompt release from customs of the items mentioned in subparagraphs
(e) and (f) above.

. . .

Article VI

SETTLEMENT OF DISPUTES

1. Any dispute between UNIDO and the Government arising from or re-
lated to the interpretation or application of the present agreement, that is not
settled by negotiation, shall be dealt with in accordance with article IX of the
Convention on the Privileges and Immunities of the Specialized Agencies.

(d) Basic Cooperation Agreement between the United Nations Indus-
trial Development Organization and the Government of Morocco.
Signed at Vienna on 6 September 198828

Article X

PRIVILEGES AND IMMUNITIES

1. The Government shall apply to UNIDO, including its organs, its prop-
erty, funds, assets and its officials, including the SIDFA and his staff in the
country, the provisions of the Convention on the Privileges and Immunities of
the United Nations, except that if the Government has acceded in respect of
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UNIDO to the Convention on the Privileges and Immunities of the Specialized
Agencies, the Government shall apply the provisions of the latter Convention,
including any Annex to that Convention applicable to UNIDO.

2. The SIDFA of UNIDO and his staff in the country shall be granted
such additional privileges and immunities as may be necessary for the effective
exercise of their official functions. In particular, the SIDFA shall enjoy the same
privileges and immunities as the Government accords to diplomatic envoys in
accordance with international law.

3. (a) Except as the Government and UNIDO may otherwise agree in
Project Documents relating to specific projects, the Government shall grant all
persons, other than Government nationals employed locally, performing ser-
vices on behalf of UNIDO, who are not covered by paragraphs 1 and 2 above,
the same privileges and immunities as are granted to officials under Section 18
or 19, respectively, of the Conventions on the Privileges and Immunities of the
United Nations or of the Specialized Agencies, as applicable.

(b) For purposes of the instruments on privileges and immunities referred
to in the preceding parts of this article:

(i)  All papers and documents relating to a project in the possession
or under the control of the persons referred to in subparagraph
3(a) above shall be deemed to be documents belonging to
UNIDO; and

(ii) Equipment, materials and supplies brought into, or purchased,
or leased by those persons within the country for purposes of a
project shall be deemed to be the property of UNIDO.

4. The expression “persons performing services” as used in articles X,
XI and XIV of this Agreement includes operational experts, volunteers, con-
sultants and juridical as well as natural persons and their employees. It includes
governmental or non-governmental organizations or firms which UNIDO may
retain to implement or to assist in the implementation of UNIDO assistance to a
project and their employees. Nothing in this Agreement shall be construed to
limit the privileges, immunities or facilities conferred upon such organizations
or firms or their employees in any other instrument.

Article XI

FACILITIES FOR IMPLEMENTATION OF UNIDO ASSISTANCE

1. The Government shall take any measures which may be necessary to
exempt UNIDO, its experts and other persons performing services on its behalf
from regulations or other legal provisions which may interfere with operations
under this Agreement and shall grant them such other facilities as may be neces-
sary for the speedy and efficient implementation of UNIDO assistance. It shall,
in particular, grant them the following rights and facilities:

(a) Prompt clearance of experts and other persons performing services
on behalf of UNIDO;

(b) Prompt issuance without cost of necessary visas, licenses or permits;
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(c) Access to the site of work and all necessary rights of way;

(d) Free movement within or to or from the country to the extent neces-
sary for proper execution of UNIDO assistance;

(e) The most favourable legal rate of exchange;

(f)Any permits necessary for the tax- and duty-free importation of equip-
ment, materials and supplies, and for their subsequent tax- and duty-free expor-
tation;

(g) Any permits necessary for tax- and duty-free importation of property
belonging to and intended for the personal use or consumption of officials of
UNIDO, or of other persons performing services on its behalf, and for the sub-
sequent tax- and duty-free exportation of such property; and

(h) Prompt release from customs of the items mentioned in subparagraphs
(f) and (g) above.

2. Assistance under this Agreement being provided for the benefit of the
Government and people of His Majesty the King of Morocco, the Government
shall bear all risks of operations arising under this Agreement. It shall be re-
sponsible for dealing with claims, which may be brought by third parties against
UNIDO, its officials, or other persons performing services on their behalf, and
shall hold them harmless in respect of claims or liabilities arising from opera-
tions under this Agreement. The foregoing provision shall not apply where the
Government and UNIDO have agreed that a claim or liability arises from the
gross negligence or wilful misconduct of the above-mentioned individuals.

Article XII

SUSPENSION OR TERMINATION OF ASSISTANCE

1. UNIDO may by written notice to the Government suspend its assis-
tance to any project if in the judgement of UNIDO any circumstance arises,
which interferes with or threatens to interfere with the successful completion of
the project or the accomplishment of its purposes. UNIDO may, in the same or
a subsequent written notice, indicate the conditions under which it is prepared
to resume its assistance to the project. Any such suspension shall continue until
such time as such conditions are accepted by the Government and as UNIDO
shall give written notice to the Government that it is prepared to resume its
assistance.

2. The provisions of this article shall be without prejudice to any other
rights or remedies UNIDO may have in the circumstances, whether under gen-
eral principles of law or otherwise.

Article XIII

SETTLEMENT OF DISPUTES

1. Any dispute between UNIDO and the Government arising out of or
relating to the interpretation or application of this Agreement, which is not settled
by negotiation or other agreed mode of settlement, shall be submitted to arbitra-
tion at the request of either Party. Each Party shall appoint one arbitrator, and
the two arbitrators so appointed shall appoint a third, who shall be the chairman.
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If within thirty days of the request for arbitration either Party has not appointed
an arbitrator or if within fifteen days of the appointment of two arbitrators the
third arbitrator has not been appointed, either Party may request the President of
the International Court of Justice to appoint an arbitrator. The procedure of the
arbitration shall be fixed by the arbitrators, and the expenses of the arbitration
shall be borne by the Parties as assessed by the arbitrators. The arbitral award
shall contain a statement of the reasons on which it is based and shall be ac-
cepted by the parties as the final adjudication of the dispute.

2. Any dispute between the Government and an operational expert aris-
ing out of or relating to the conditions of his service with the Government may
be referred to UNIDO by either the Government or the operational expert in-
volved, and UNIDO shall use its good offices to assist them in arriving at a
settlement. If the dispute cannot be settled in accordance with the preceding
sentence or by other agreed mode of settlement, the matter shall at the request
of either the Government or UNIDO be submitted to arbitration following the
same provisions as are laid down in paragraph 1 of this article, except that the
arbitrator not appointed by either Party or by the arbitrators of the Parties shall
be appointed by the Secretary-General of the Permanent Court of Arbitration.

* * *

The United Nations Industrial Development Organization also entered into
a Basic Cooperation Agreement with the Government of the Niger.

________________

(e) Agreement between the United Nations Industrial Development Or-
ganization and the Government of Cuba regarding the arrangements
for the United Nations Industrial Development Organization’s first
interregional consultation on the food-processing industry, with
emphasis on sugar-cane processing. Signed at Vienna on 20 Sep-
tember 198829

Article III

PREMISES, EQUIPMENT, UTILITIES AND SUPPLIES

1. The Government shall provide the necessary premises, including con-
ference rooms for informal meetings, office space, working areas and other re-
lated facilities. The Government shall at its expense furnish, equip and maintain
in good repair all these premises and facilities in a manner that UNIDO consid-
ers adequate for the effective conduct of the Consultation. Two conference rooms
shall be equipped for reciprocal simultaneous interpretation between five lan-
guages and three languages, respectively, and shall have facilities for sound
recording in the original and English language. The premises shall remain at the
disposal of UNIDO throughout the duration of the Consultation and for such
additional time before and after the Consultation as required by the secretariat,
in consultation with the Government.
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2. The Government shall provide, in a location convenient to the confer-
ence area:  bank, post office, telephone and cable facilities, as well as appropri-
ate eating facilities and a travel agency.

3. The Government shall bear the cost of all necessary utility services,
including local telephone communications, of the secretariat of the Consulta-
tion and its communications by telex or telephone with UNIDO headquarters in
Vienna when such communications are authorized by or on behalf of the Direc-
tor-General of UNIDO.

4. The Government shall bear the cost of transport and insurance charges,
from any established UNIDO office to the site of the Consultation and return, of
all UNIDO equipment and supplies required for the adequate functioning of the
Consultation. UNIDO shall determine the mode of shipment of such equipment
and supplies.

Article IV

ACCOMMODATION

The Government shall ensure that adequate accommodation in hotels or
residences is available at reasonable commercial rates for persons participating
in or attending the Consultation.

. . .

Article VII

POLICE PROTECTION

The Government shall furnish such police protection as may be required to
ensure the effective functioning of the Consultation in an atmosphere of secu-
rity and tranquility free from interference of any kind. While such police ser-
vices shall be under the direct supervision and control of a senior officer pro-
vided by the Government, this officer shall work in close co-operation with a
designated senior official of UNIDO.

Article VIII

LOCAL PERSONNEL

1. The Government shall appoint a Liaison Officer who shall be respon-
sible, in consultation with UNIDO, for making and carrying out the administra-
tive and personnel arrangements for the Consultation as required under this
Agreement.

2. The Government shall recruit and provide an adequate number of clerks,
personnel for the reproduction and distribution of documents, assistant confer-
ence officers, ushers, messengers, bilingual receptionists, telephone operators,
cleaners and workmen, as required for the proper functioning of the Consulta-
tion. The exact requirements in this respect will be established by UNIDO in
consultation with the Government.
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Article IX

FINANCIAL ARRANGEMENTS

1. The Government, in addition to the financial obligations provided for
elsewhere in this Agreement, shall in accordance with General Assembly reso-
lution 40/243, section I, paragraph 5, bear the actual additional costs directly or
indirectly involved in holding the Consultation in Cuba rather than at the estab-
lished headquarters of UNIDO at Vienna. Such costs, which are provisionally
estimated at approximately US $70,000, shall include, but not be restricted to,
the actual additional costs of travel and staff entitlements of the UNIDO offi-
cials assigned to plan for or attend the Consultation, as well as the costs of
shipping any necessary equipment and supplies. Arrangements for the travel of
UNIDO officials required to plan for or service the Consultation and for the
shipment of any necessary equipment and supplies shall be made by the UNIDO
secretariat in accordance with the Staff Regulations and Rules of UNIDO and
its related administrative practices regarding travel standards, baggage allow-
ances, subsistence payments and terminal expenses.

2. In accordance with the obligation referred to in paragraph one above,
the Government shall, in particular, provide to UNIDO:

(a) Nineteen (19) air tickets, Vienna/Havana/Vienna, and hotel accom-
modation at Havana for nineteen (19) UNIDO officials;

(b) (i) Free hotel accommodation for nineteen (19) staff members from
22 September to 2 October 1988.

(ii) Fifty per cent of the per diem at UNIDO’s official rates, in local
currency — coupon A vouchers in pesos — upon arrival of the
UNIDO officials in Havana, in accordance with a list approved
by the Director-General of UNIDO. The coupon A vouchers can-
not be converted into any other currency.

(iii) Fifty per cent of the terminal expenses at UNIDO’s official rates,
in United States dollars.

(c) The equivalent in pesos of US$ 1,000 to cover hospitality expenses;

(d) All the services and physical facilities required for the Consultation,
as well as the cost of shipping any necessary equipment and supplies.

Should any additional costs, as defined in paragraph one above, arise for
UNIDO, UNIDO shall after the Consultation give the Government a detailed
set of accounts showing the actual additional costs incurred by UNIDO and to
be borne by the Government pursuant to paragraph one.
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Article X

LIABILITY

1. The Government shall be responsible for dealing with any action, claim
or other demand against UNIDO or its officials and arising out of:

(a) Injury to persons or damage to or loss of property in the premises re-
ferred to article III that are provided by or under the control of the Government;

(b) The employment for the Consultation of the personnel provided by
the Government under article VIII;

(c) Any transportation provided by the Government for the Consultation.

2. The Government shall indemnify and hold harmless UNIDO and its
officials in respect of any such action, claim or other demand.

Article XI

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Na-
tions, adopted by the General Assembly on 13 February 1946, to which the Gov-
ernment is a party, shall be applicable in respect of the Consultation. In particular,
the participants referred to in article II, paragraph 1(a), above, shall enjoy the
privileges and immunities provided under article IV of the Convention, the offi-
cials of UNIDO performing functions in connection with the Consultation re-
ferred to in article II, paragraph 2, above, shall enjoy the privileges and immuni-
ties provided under articles V and VII of the Convention and any experts on mis-
sion for UNIDO in connection with the Consultation shall enjoy the privileges
and immunities provided under articles VI and VII of the Convention.

2. The representatives or observers referred to in article II, paragraph
1(b), above, shall enjoy immunity from legal process in respect of words spo-
ken or written and any act performed by them in connection with their participa-
tion in the Consultation.

3. The personnel provided by the Government under article VIII, above,
shall enjoy immunity from legal process in respect of words spoken or written
and any act performed by them in their official capacity in connection with the
Consultation.

4. Without prejudice to the preceding paragraphs of the present article,
all persons performing functions in connection with the Consultation, including
those referred to in article VIII and all those participating in the Consultation,
shall enjoy the privileges, immunities and facilities necessary for the indepen-
dent exercise of their functions in connection with the Consultation.
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5. All persons referred to in article II shall have the right of entry into and
exit from Cuba, and no impediment shall be imposed on their transit to and from
the conference area. They shall be granted facilities for speedy travel. Visas and
entry permits, where required, shall be granted free of charge, as speedily as
possible and not later than two weeks before the date of the opening of the
Consultation, provided the application for the visa is made at least three weeks
before the opening of the Consultation; if the application is made later, the visa
shall be granted not later than three days from the receipt of the application.
Arrangements shall also be made to ensure that visas for the duration of the
Consultation are delivered at the airport or other specified points of entry to
participants who were unable to obtain them prior to their arrival. Exit permits,
where required, shall be granted free of charge, as speedily as possible, and in
any case not later than three days before the closing of the Consultation.

6. For the purpose of the Convention on the Privileges and Immunities of
the United Nations, the conference premises specified in article III, paragraph
1, above, shall be deemed to constitute premises of UNIDO in the sense of
section 3 of the Convention and access thereto shall be subject to the authority
and control of UNIDO. The premises shall be inviolable for the duration of the
Consultation, including the preparatory stage and the winding up.

7. All persons referred to in article II, above, shall have the right to take
out of Cuba at the time of their departure, without any restriction, any unex-
pended portions of the funds they brought into Cuba in connection with the
Consultation and to reconvert any such funds at the rate at which they had origi-
nally been converted.

8. The Government shall allow the temporary importation, tax- and duty-
free, of all equipment, including technical equipment accompanying represen-
tatives of information media, and shall waive import duties and taxes on sup-
plies necessary for the Consultation. It shall issue without delay any necessary
import and export permits for this purpose.

Article XII

SETTLEMENT OF DISPUTES

Any dispute between UNIDO and the Government concerning the inter-
pretation or application of this Agreement that is not settled by negotiation or
other agreed mode of settlement shall be referred at the request of either party
for final decision to a tribunal of three arbitrators, one to be named by the Direc-
tor-General of UNIDO, one to be named by the Government and the third, who
shall be the chairman, to be chosen by the first two; if either party fails to ap-
point an arbitrator within 60 days of the appointment by the other party, or if
these two arbitrators shall fail to agree on the third arbitrator within 60 days of
their appointment, the President of the International Court of Justice may make
any necessary appointments at the request of either party. However, any such
dispute that involves a question regulated by the Convention on the Privileges
and Immunities of the United Nations shall be dealt with in accordance with
section 30 of that Convention.
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NOTES

1United Nations, Treaty Series, vol. 1, p. 15.
2The Convention is in force with regard to each State which deposited an instrument

of accession or succession with the Secretary-General of the United Nations as from the
date of its deposit.

3For the list of those States, see Multilateral Treaties Deposited with the Secretary-
General (United Nations publication, Sales No. E.89.V.6).

4Came into force on the date of signature.
5Came into force on the date of signature.
6Came into force on the date of signature.
7Came into force on 20 August 1988.
8Came into force on the date of signature.
9Came into force on the date of signature.
10Came into force on 14 January 1989.
11Came into force on the date of signature.
12Came into force on 10 April 1989.
13Came into force on the date of signature.
14United Nations, Treaty Series, vol. 33, p. 261.
15The Convention is in force with respect to each State which deposited an instru-

ment of accession and in respect of specialized agencies indicated therein or in a subse-
quent notification as from the date of deposit of such instrument or receipt of such notifi-
cation.

16For the list of those States, see Multilateral Treaties Deposited with the Secretary-
General (United Nations publication, Sales No. E.89.V.6).

17Came into force on the date of signature.
18United Nations, Treaty Series, vol. 729, p. 161.
19INFCIRC/9/Rev.2; United Nations, Treaty Series, vol. 374, p. 147.
20Came into force on 22 July 1988.
21Came into force on 22 February 1990.
22Came into force on the date of signature.
23See Official Records of the General Assembly; Forty-first Session, Supplement

No. 5I (A/41/5/Add.9).
24See Official Records of the General Assembly, Forty-first session, Supplement No.

5 (A/41/5), vol. I.
25Came into force on the date of signature.
26United Nations, Treaty Series, vol. 1401, p. 3.
27Came into force on the date of signature.
28Came into force on the date of signature.
29Came into force on the date of signature.
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Chapter III

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. General review of the legal activities of the United Nations

1. DISARMAMENT AND RELATED MATTERS

(a) Comprehensive approaches to disarmament

(i) United Nations disarmament bodies and their activities in 1988

The general improvement in the international situation and the optimism
regarding the United Nations itself, generated by the active role it had played in
1988 in alleviating regional conflicts and by the fact that its peacekeeping forces
had been awarded the Nobel Peace Prize, led many Member States to hope that
the Organization’s role in disarmament would also be enhanced.

However, following the inconclusive outcome of the third special session
of the General Assembly devoted to disarmament, held in 1988, the Assembly,
by its resolution 43/75 R of 7 December 1988,1 requested the Disarmament
Commission to continue its consideration of the role of the United Nations in
the field of disarmament as a matter of priority at its next substantive session, in
1989, with a view to the elaboration of concrete recommendations and propos-
als. Furthermore, the General Assembly, by its resolution 43/78 A of the same
date,2 while commending the Commission for its adoption by consensus of a set
of principles of verification on disarmament issues and guidelines for appropri-
ate types of confidence-building measures, called upon the Commission to per-
severe in its efforts to complete all outstanding items.

The two resolutions adopted on the report of the Conference on Disarma-
ment, 43/78 M3 and 43/78 I,4 both of 7 December 1988, reflected the divergence
of views among members of the General Assembly concerning the advisability of
the Conference’s conducting negotiations on all its agenda items. The General
Assembly also adopted resolution 43/75 H of 7 December 1988,5 wherein it deemed
important that all Member States make every effort to facilitate the consistent
implementation of General Assembly resolutions in the field of disarmament.

Finally, the General Assembly, by its resolution 43/79 of 7 December 1988,6

renewed the mandate of the Ad Hoc Committee on the Indian Ocean and re-
quested it to intensify its work and complete the remaining preparatory work
relating to the Conference on the Indian Ocean to enable the convening of the
Conference at Colombo in 1990.
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(ii) General and complete disarmament and the comprehensive
programme of disarmament

Although the Conference on Disarmament continued throughout the year
with its efforts to negotiate the comprehensive programme of disarmament, Member
States focused their attention on specific aspects and interim measures of disar-
mament. In this regard, the General Assembly, by its resolution 43/75 B of 7
December 1988,7 requested the Secretary-General to take action through the ap-
propriate organs, within available resources, for the implementation of the action
programme adopted at the International Conference on the Relationship between
Disarmament and Development, and to submit a report to the General Assembly
at its forty-forth session. By resolution 43/75 G of the same date,8 the General
Assembly recommended that all States should implement the international sys-
tem for the standardized reporting of military expenditures, with the aim of achiev-
ing a realistic comparison of military budgets, and invited all Member States to
communicate to the Secretary-General measures they have adopted towards those
ends, for submission to the Assembly at its forty-fourth session.

The General Assembly, by its resolution 43/75 L of 7 December 1988,9

having examined the report of the Chairman of the Disarmament Commission
on the substantive consideration of the question of the naval arms race and dis-
armament during the 1988 session of the Commission, requested the Commis-
sion to continue, at its forthcoming session in 1989, the substantive consider-
ation of the question and to report on its deliberations and recommendations to
the General Assembly at its forty-fourth session. The General Assembly also
adopted resolution 43/75 M of 7 December 1988,10 concerning the preparations
for the Third Review Conference of the Parties to the Treaty on the Prohibition
of the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruc-
tion on Sea-Bed and the Ocean Floor and in the Subsoil Thereof.

(iii) Verification and compliance

In 1988, the question of verification was pre-eminent in the deliberations
of the Disarmament Commission, in those of the General Assembly at its third
special session devoted to disarmament and at its forty-third regular session,
and in those of the Conference on Disarmament. The General Assembly, by its
resolution 43/81 A of 7 December 1988,11 urged all States parties to arms limita-
tion and disarmament agreements to implement and comply with the entirety of
the provisions of such agreements, and called upon all Member States to give
serious consideration to the implications of non-compliance with those obliga-
tions for international security and stability, as well as for the prospects for
further progress in the field of disarmament.

(b) Nuclear disarmament

(i) Nuclear arms limitation and disarmament

The General Assembly, both at its third special session and at its forty-third
regular session, devoted attention to nuclear disarmament. No major progress,
however, was achieved within the multilateral framework. Once again, in the
Conference on Disarmament, there was no agreement to set up an ad hoc com-
mittee to deal with the item on nuclear disarmament. On the other hand, with
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the entry into force in 1988 of the Treaty between the Union of Soviet Socialist
Republics and the United States of America on the Elimination of Their Inter-
mediate-Range and Shorter-Range Missiles (INF Treaty),12 the two countries
expressed their determination to achieve the full implementation of all the pro-
visions of the Treaty.

The General Assembly, by its resolution 43/75 A of 7 December 1988,13

called upon the Union of Soviet Socialist Republics and the United States of
America to exert every effort to achieve the goal they set themselves of a treaty
on a 50 per cent reduction in strategic offensive arms as part of the process
leading to the complete elimination of nuclear weapons. By its resolution 43/75
E of the same date,14 the Assembly urged the USSR and the United States, which
possessed the most important nuclear arsenals, further to discharge their special
responsibility for nuclear disarmament, to take the lead in halting the nuclear-
arms race and to negotiate in earnest with a view to reaching early agreement on
the drastic reduction of their nuclear arsenals. The General Assembly, by its
resolution 43/76 B of the same date,15 urged once more the USSR and the United
States, as the two major nuclear-weapon States, to agree to an immediate nuclear-
arms freeze, which would, inter alia, provide for a simultaneous total stoppage
of any further production of nuclear weapons and a complete cut-off in the pro-
duction of fissionable material for weapons purposes; and called upon all nuclear-
weapon States to agree, through a joint declaration, to a comprehensive nuclear-
arms freeze. By its resolution 43/78 E of the same date,16 the Assembly reaf-
firmed that both bilateral and multilateral negotiations on the nuclear and space
arms race are by nature complementary to one another; and again requested the
Conference on Disarmament to establish an ad hoc committee at the beginning
of its 1989 session to elaborate on paragraph 50 of the Final Document of the
Tenth Special Session of the General Assembly17 and to submit recommenda-
tions to the Conference as to how it could best initiate multilateral negotiations
of agreements, with adequate measures of verification. Finally, by its resolution
43/82 of the same date,18 the Assembly requested the Secretary-General to ren-
der the necessary assistance and to provide such services as may be required for
the Fourth Review Conference of the Parties to the Treaty on the Non-Prolifera-
tion of Nuclear Weapons and its preparation — the Conference to be convened
in 1990.

(ii) Prevention of nuclear war

All nations have a vital interest in the negotiation of effective measures for
the prevention of nuclear war, since nuclear weapons pose a unique threat to
human survival. If nuclear war were to occur, in all certainty its consequences
would be global, not simply national. Therefore, the scientific advances that
have led to a clearer understanding of the global consequences of a major nuclear
war should be pursued internationally.

The General Assembly, by its resolution 43/78 B of 7 December 1988,19 ex-
pressed the hope that those nuclear-weapon States which have not yet done so
will consider making declarations with respect to not being the first to use nuclear
weapons; and requested the Conference on Disarmament to commence negotia-
tions on the item in its agenda concerning prevention of nuclear war and to con-
sider, inter alia, the elaboration of an international instrument of a legally binding
character laying down the obligation not to be the first to use nuclear weapons. By
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its resolution 43/78 F of the same date,20 the Assembly reiterated its conviction
that, in view of the urgency of the matter and the inadequacy or insufficiency of
existing measures, it was necessary to devise suitable steps to expedite effective
action for the prevention of nuclear war; and again requested the Conference on
Disarmament to undertake, as a matter of the highest priority, negotiations with a
view to achieving agreement on appropriate and practical measures that could be
negotiated and adopted individually for the prevention of nuclear war and to es-
tablish for that purpose an ad hoc committee on the subject at the beginning of its
1989 session. Finally, by its resolution 43/76 E of the same date,21 the Assembly,
noting with regret that the Conference on Disarmament, during its 1988 session,
was not able to undertake negotiations with a view to achieving agreement on an
international convention prohibiting the use or threat of use of nuclear weapons
under any circumstances, taking as a basis the text annexed to General Assembly
resolution 41/60 F of 3 December 1986 and 42/39 C of 30 November 1987, reiter-
ated its request to the Conference on Disarmament to commence negotiations, as
a matter of priority, in order to reach agreement on an international convention
prohibiting the use or threat of use of nuclear weapons under any circumstances,
taking as a basis the draft Convention on the Prohibition of the Use of Nuclear
Weapons annexed to resolution 43/76.

(iii) Cessation of nuclear-weapon tests

There was not much development in the multilateral or international fo-
rums — as compared to the bilateral negotiations between the USSR and the
United States — on the cessation of nuclear testing. In other developments, one
additional nuclear-weapon State — France — announced its decision to provide
data to the United Nations on an annual basis on its underground nuclear tests.

The General Assembly, by its resolution 43/63 A of 7 December 1988,22

urged once more all nuclear-weapon States, in particular the three depositary
Powers of the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer
Space and under Water23 and of the Treaty on the Non-Proliferation of Nuclear
Weapons,24 to seek to achieve the early discontinuance of all test explosions of
nuclear weapons for all time and to expedite negotiations to this end; and ap-
pealed to all States Members of the Conference on Disarmament to promote the
establishment by the Conference at the beginning of its 1989 session of an ad
hoc committee with the objective of carrying out the multilateral negotiation of
a treaty on the complete cessation of nuclear-test explosions. By its resolution
43/63 B of the same date,25 the Assembly welcomed the submission to the De-
positary Governments of the Treaty Banning Nuclear Weapon Tests in the At-
mosphere, in Outer Space and under Water of an amendment proposal (banning
underground nuclear tests) for consideration at a conference of the parties to the
Treaty convened for that purpose in accordance with article II of the Treaty; and
decided to include in the provisional agenda of its forty-fourth session an item
entitled “Amendment of the Treaty Banning Nuclear Weapon Tests in the At-
mosphere, in Outer Space and under Water.”  Finally, the General Assembly, by
its resolution 43/64 also of the same date,26 reaffirmed its conviction that a treaty
to achieve the prohibition of all nuclear-test explosions by all States in all envi-
ronments for all time was a matter of fundamental importance; and, in that con-
nection, urged that a comprehensive nuclear-test-ban treaty be concluded at an
early date.
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(iv) Strengthening of the security of non-nuclear-weapon States

In 1988, the Conference on Disarmament continued its consideration of
the question of effective security guarantees to non-nuclear-weapon States. Al-
though new proposals and ideas were put forward in the Ad Hoc Committee, the
differences in the perception of the security interests of the nuclear-weapon and
the non-nuclear-weapon States were still pronounced and agreement on a com-
mon formula still eluded the Committee. Members did, however, reiterate their
readiness to continue the search for such a formula for guarantees, in particular
one that could be included in an international instrument of a legally binding
nature.

The General Assembly, by its resolution 43/68 of 7 December 1988,27 rec-
ommended that the Conference on Disarmament pursue intensive negotiations
in its Ad Hoc Committee on Effective International Arrangements to Assure
Non-Nuclear-Weapon States against the Use or Threat of Use of Nuclear Weap-
ons at the beginning of its 1989 session, with a view to reaching such an agree-
ment, taking into account the widespread support in the Conference for the con-
clusion of an international convention.

(v) Nuclear-weapon-free zones

A large number of delegations supported the concept and specific propos-
als in the context of regional disarmament measures and the nuclear non-prolif-
eration regime. Along with the extensive debate on the creation of zones in
Africa, the Middle East and South Asia, proposals to create zones in other re-
gions, such as South-East Asia, the Balkans, and Northern and Central Europe,
were also commented on. It was stressed that certain conditions should be met
in establishing zones in order to ensure their nuclear-free status and to enhance
the security both of the regions involved and the entire world. Attention was
also drawn to the value of the two existing nuclear-free zones, in Latin America
and the South Pacific.

The General Assembly, by its resolution 43/62 of 7 December 1988,28 once
more urged France not to delay ratification of the Additional Protocol I of the
Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty
Tlatelolco),29 since France was the only one of the four States to which the
Protocol was open that is not yet party to it.

By its resolution 43/66 of the same date,30 the Assembly urged once again
the States of South Asia to continue to make all possible efforts to establish a
nuclear-weapon-free zone in South Asia and to refrain, in the meantime, from
any action contrary to this objective.

By its resolution 43/71 A of the same date,31 the General Assembly reaf-
firmed that the implementation of the Declaration on the Denuclearization of
Africa adopted by the Assembly of Heads of State and Government of the Orga-
nization of African Unity would be an important measure to prevent the prolif-
eration of nuclear weapons and to promote international peace and security;
called upon all States, corporations, institutions and individuals to desist from
further collaboration with the racist regime of South Africa that may enable it to
frustrate the objective of the Declaration; demanded once again that the racist
regime refrain from manufacturing, testing, deploying, transporting, storing,
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using or threatening to use nuclear weapons; and further demanded once again
that South Africa submit forthwith all its nuclear installations and facilities to
inspection by the IAEA. In resolution 43/71 B of the same date,32 the Assembly
reaffirmed that the acquisition of nuclear-weapon capability by the racist re-
gime of South Africa constituted a very grave danger to international peace and
security and, in particular, jeopardized the security of African States and in-
creased the danger of the proliferation of nuclear weapons; and demanded that
South Africa and all other foreign interests put an immediate end to the explora-
tion for and exploitation of uranium resources in Namibia.

Finally, by its resolution 43/80 also of the same date,33 the Assembly de-
manded once more that Israel place all its nuclear facilities under IAEA safe-
guards; called upon all States and organizations that have not yet done so to
discontinue cooperating with and giving assistance to Israel in the nuclear field;
and reiterated its request to the IAEA to suspend any scientific cooperation with
Israel that could contribute to its nuclear capabilities.

(vi) Peaceful uses of nuclear energy and IAEA safeguards
and related activities

Safeguarding the non-proliferation regime and promoting cooperation in
the peaceful uses of nuclear energy continued to be dominant concerns of the
international community in 1988. With the conclusion of an agreement between
China and the IAEA, under which some nuclear facilities in China will be placed
under Agency safeguards, all five nuclear-weapon States have now arranged to
submit some of their nuclear activities to IAEA safeguards.

The General Assembly, by its resolution 43/16 of 28 October 1988,34 urged
all States to strive for effective and harmonious international cooperation in car-
rying out the work of the Agency, in promoting the use of nuclear energy and the
application of the necessary measures to strengthen further the safety of nuclear
installations and to minimize risks to life, health and the environment; in strength-
ening technical assistance and cooperation for developing countries; and in ensur-
ing the effectiveness and efficiency of the Agency’s safeguards system.

(c) Prohibition or restriction of use of other weapons

(i) Chemical and bacteriological (biological) weapons

In the work of the Conference on Disarmament on the conclusion of a
comprehensive ban on chemical weapons, some progress was made in certain
areas, such as the definition of a chemical weapons production facility and the
destruction of such facilities. Debates during the 1988 session of the Disarma-
ment Commission and the third special session of the General Assembly de-
voted to disarmament highlighted the timeliness of the issue of chemical weap-
ons. Stress was laid on the urgency of concluding a chemical weapons conven-
tion and the need to uphold the authority of the 1925 Geneva Protocol for the
Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare.35
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The General Assembly, by its resolution 43/74 A of 7 December 1988,36

called upon all States that have not yet done so to accede to the 1925 Geneva
Protocol; urged the Conference on Disarmament to pursue as a matter of con-
tinuing urgency its negotiations on a convention on the prohibition, stockpiling
and use of all chemical weapons and on their destruction; and requested the
Secretary-General to carry out promptly investigations in response to reports
that may be brought to his attention by any Member State concerning the pos-
sible use of chemical and bacteriological (biological) or toxin weapons that may
constitute a violation of the Geneva Protocol or other rules of customary inter-
national law in order to ascertain the facts of the matter, and to report promptly
the results of any such investigation to all Member States, in accordance with
the procedure established by the General Assembly in its resolution 42/37 C of
30 November 1987.

(ii) Prevention of an arms race in outer space

In 1988, the prevention of an arms race in outer space continued to receive
attention, both within and outside the United Nations. There was no breakthrough,
however, during the year, in efforts to consolidate and reinforce the legal re-
gime applicable to outer space, to negotiate a multilateral outer space agree-
ment (or agreements) in the interest of international peace and security, to adopt
effective provisions for verification with a view to preventing an arms race in
outer space, and to promote international cooperation in the peaceful use of
outer space.

The General Assembly, by its resolution 43/70 of 7 December 1988,37 reaf-
firmed that general and complete disarmament under effective international con-
trol warrants that outer space shall be used exclusively for peaceful purposes
and that it shall not become an arena for an arms race; recognized, as stated in
the report of the Ad Hoc Committee of the Conference on Disarmament, that
the legal regime applicable to outer space by itself did not guarantee the preven-
tion of an arms race in outer space, and that this legal regime played a signifi-
cant role in the prevention of an arms race in that environment; emphasized that
further measures with appropriate and effective provisions for verification to
prevent an arms race in outer space should be adopted by the international com-
munity; called upon all States, in particular those with major space capabilities,
to contribute actively to the objective of the peaceful use of outer space and to
take immediate measures to prevent an arms race in outer space in the interest
of maintaining international peace and security and promoting international
cooperation and understanding; and reiterated that the Conference on Disarma-
ment, as the single multilateral disarmament negotiating forum, had the primary
role in the negotiation of a multilateral agreement or agreements, as appropri-
ate, on the prevention of an arms race in outer space in all its aspects.

(iii) New weapons of mass destruction; radiological weapons

There was no development in the Conference on Disarmament in 1988
regarding the general question of the prohibition of new types of weapons of
mass destruction and new systems of such weapons. Issues relevant to the pro-
hibition of radiological weapons in the traditional sense and to the prohibition



70

of attacks on nuclear facilities were again addressed in the Conference on Dis-
armament, which re-established the relevant Ad Hoc Committee. Although the
work conducted in 1988 contributed further to the clarification of the differing
approaches of delegations, considerable differences in substance persisted with
regard to both subjects.

The General Assembly, by its resolution 43/72 of 7 December 1988,38 reaf-
firmed that effective measures should be undertaken to prevent the emergence
of new types of weapons of mass destruction, and in this regard requested the
Conference on Disarmament to keep the matter under review.

By its resolution 43/75 J of the same date,39 the Assembly reaffirmed that
armed attacks of any kind against nuclear facilities were tantamount to the use
of radiological weapons, owing to the dangerous radioactive forces that such
attacks caused to be released; and requested once again the Conference on Dis-
armament to intensify further its efforts to reach an agreement prohibiting armed
attacks against nuclear facilities.

A new item on the dumping of nuclear and industrial wastes in Africa was
placed on the agenda of the General Assembly in 1988 and two resolutions, 43/
75 Q40 and 43/75 T,41 were adopted on 7 December 1988 on the subject. By both
resolutions, the Conference on Disarmament was requested to take the matter
into account in its ongoing negotiations for a convention on the prohibition of
radiological weapons.

(d) Consideration of conventional disarmament and other approaches

(i) Conventional weapons

In 1988, the traditional priority accorded to nuclear-related issues remained
dominant in the debates in the various international forums. At the same time,
the trend of the 1980s towards devoting both increased and more immediate
attention to conventional armaments and their regulation not only continued but
gained momentum.

The General Assembly, by its resolution 43/67 of 7 December 1988,42 urged
all States that have not yet done so to exert their best endeavours to become
parties to the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or
to Have Indiscriminate Effects and the three Protocols annexed thereto.43

By its resolution 43/75 F of the same date,44 the Assembly reaffirmed the
importance of the efforts aimed at resolutely pursuing the limitation and gradual
reduction of armed forces and conventional weapons within the framework of
progress towards general and complete disarmament; believed that the military
forces of all countries should not be used other than for the purpose of self-
defence; and urged countries with the largest military arsenals, which bore a
special responsibility in pursuing the process of conventional armaments reduc-
tions, and the Member States of the two major military alliances to conduct
negotiations on conventional disarmament in earnest through appropriate fo-
rums, with a view to reaching early agreement on the limitation and gradual and
balanced reduction of armed forces and conventional weapons under effective
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international control in their respective regions, particularly in Europe, which
had the largest concentration of arms and forces in the world.

Finally, by its resolution 43/75 S also of the same date,45 the Assembly
again expressed firm support for the United Nations system, and for the Secre-
tary-General in particular, in efforts to find solutions to conflict situations, thereby
reaffirming the primary role of the United Nations in promoting peace and dis-
armament, and for the strict observance of the principles and norms embodied
in the Charter of the United Nations.

__________________

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Review of the implementation of the Declaration on the
Strengthening of International Security

The General Assembly, by its resolution 43/88 of 7 December 1988,46 adopted
on the recommendation of the First Committee,47 reaffirmed the validity of the
Declaration,48 and called upon all States to contribute effectively to its implemen-
tation; urged once again all States to abide strictly, in their international relations,
by their commitment to the Charter of the United Nations; expressed its convic-
tion that the gradual military disengagement of the great Powers and their military
alliances from various parts of the world should be promoted; emphasized the
role that the United Nations had in the maintenance of international peace and
security and in the economic and social development and progress for the benefit
of all mankind; and stressed that there was a need further to enhance the effective-
ness of the Security Council in discharging its principal role of maintaining inter-
national peace and security and to enhance the authority of enforcement capacity
of the Council in accordance with the Charter.

(b) Comprehensive review of the whole question of peace-keeping
operations in all their aspects

The General Assembly, by its resolution 43/59 A of 6 December 1988,49

adopted on the recommendation of the Special Political Committee,50 took note
of the report of the Special Committee on Peace-keeping Operations;51 invited
Member States to submit observations and suggestions to the Secretary-Gen-
eral by 1 March 1989 on peace-keeping operations in all their aspects, with
particular emphasis on practical proposals to make these operations more effec-
tive; and requested the Secretary-General to prepare within existing resources a
compilation of this information and to submit it to the Special Committee dur-
ing its session in 1989.

By its resolution 43/59 B also of 6 December 1988,52 adopted on the rec-
ommendation of the Special Political Committee,53 decided to increase the mem-
bership of the Special Committee on Peace-keeping Operations to thirty-four,
adding China.
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(c) Question of Antarctica

The General Assembly, by its resolution 43/83 A of 7 December 1988,54

adopted on the recommendation of the First Committee,55 further expressed its
deep regret that the Antarctic Treaty Consultative Parties have proceeded with
negotiations and adopted on 2 June 1988 a convention on the regulation of Ant-
arctic mineral resource activities, notwithstanding General Assembly resolu-
tions 41/88 B and 42/46 B, calling for the imposition of a moratorium on nego-
tiations to establish a minerals regime until such time as all members of the
international community could fully participate in such negotiations; and reiter-
ated its call upon the Antarctic Treaty Consultative Parties to invite the Secre-
tary-General or his representative to all meetings of the Treaty parties, includ-
ing their consultative meetings.

By its resolution 43/83 B of the same date,56 adopted on the recommenda-
tion of the First Committee,57 the Assembly appealed once again to the Antarc-
tic Treaty Consultative Parties to take urgent measures to exclude the racist
apartheid regime of South Africa from participation in the meetings of the Con-
sultative Parties at the earliest possible date.

(d) Legal aspects of the peaceful uses of outer space

The Legal Sub-Committee of the Committee on the Peaceful Uses of Outer
Space held its twenty-seventh session at the United Nations Office at Geneva
from 14 to 31 March 1988.58  The Committee on the Peaceful Uses of Outer
Space, at its thirty-first session, held at United Nations Headquarters from 13 to
23 June 1988, took note of the report of the Legal Subcommittee and made
recommendations concerning the agenda of the Subcommittee for its twenty-
eighth session.59

In considering the agenda item on the elaboration of draft principles rel-
evant to the use of nuclear power sources in outer space, the Legal Subcommit-
tee re-established its Working Group on the item, which concentrated on those
draft principles where consensus had not been recorded. The Committee wel-
comed the consensus reached on the text of a draft principle related to the appli-
cability of international law (Principle 1). The Legal Subcommittee also re-
established its Working Group on the agenda item on matters relating to the
definition and delimitation of outer space and to the character and utilization of
the geostationary orbit, including consideration of ways and means to ensure
the rational and equitable use of the geostationary orbit without prejudice to the
role of the International Telecommunication Union. No consensus developed
during the session of the Subcommittee concerning the question of the defini-
tion and delimitation of outer space. However, the Committee noted that there
was some progress made towards a convergence of views on the question of the
activities of States in the utilization of the geostationary orbit.

The Committee recommended that the Legal Subcommittee should con-
tinue consideration of the above-mentioned two items at its next session. The
Committee further noted that the Subcommittee had adopted by consensus a
new agenda item:  “Consideration of the legal aspects related to the application
of the principle that the exploration and utilization of outer space should be
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carried out for the benefit and in the interests of all States, taking into particular
account the needs of developing countries,” and also recommended that the
Subcommittee take up consideration of this item at its next session.

The General Assembly, by its resolution 43/56 of 6 December 1988,60

adopted on the recommendation of the Special Political Committee,61 endorsed
the report of the Committee on the Peaceful Uses of Outer Space, as well as the
work of the Legal Subcommittee; and invited States that have not yet become
parties to the international treaties governing the uses of outer space to give
consideration to ratifying or acceding to those treaties.

__________________

3. ENVIRONMENTAL, ECONOMIC, SOCIAL,
HUMANITARIAN AND CULTURAL QUESTIONS

(a) Environmental questions

First Special Session of the Governing Council of the United Nations
Environment Programme

The First special session of the Governing Council of UNEP was held at
UNEP headquarters, Nairobi, from 14 to 18 March 1988,62 pursuant to Govern-
ing Council decision 14/4 of 18 June 1987 and General Assembly resolution 42/
185 of 11 December 1987.

By its decision SS.I/1,63 entitled “Programme policy and implementa-
tion”, the Governing Council resolved to exercise fully the role expected of
it, inter alia, with respect to the follow-up of the Environmental Perspective
to the Year 2000 and Beyond,64 approved by the General Assembly in its
resolution 42/186 of 11 December 1987; with respect to the report of the
World Commission on Environment and Development entitled Our Com-
mon Future,65 welcomed by the General Assembly in its resolution 42/187
also of 11 December 1987; and with respect to the system-wide medium-
term environment programme for the period 1990-1995, in accordance with
section I, paragraph 2(b), of General Assembly resolution 2997 (XXVII) of
15 December 1972. By its decision SS.I/2, entitled “The 1990 state-of-the-
environment report”, the Council decided that the topic of the state-of-the-
environment report for 1990 should be “Children and the environment”, and
requested the Executive Director to prepare the report in close cooperation
with the United Nations Children’s Fund. Furthermore, the Governing Coun-
cil, by its decision SS.I/3, approved the system-wide medium-term environ-
ment programme for the period 1990-1995, as submitted by the Administra-
tive Committee on Co-ordination (ACC) and with amendments proposed by
the Bureau. It also decided that at its fifteenth session it would provide the
ACC with its views as policy guidance for a revision of the system-wide
medium-term environment programme for the period 1990-1995 to be pre-
sented to the Council at its sixteenth session.
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Moreover, the Council, by its decision SS.I/4, entitled “Regional and sub-
regional programmes in Latin America and the Caribbean”, decided that in de-
veloping the medium-term plan of the United Nations Environment Programme
for the period 1990-1995, priority should continue to be given, within the oceans
and coastal areas programme, to the Action Plan for the Protection of the Ma-
rine Environment and Coastal Areas of the South-East Pacific and the Action
Plan for the Caribbean Environment Programme. Finally, by its decision SS.I/5,
the Council noted with appreciation UNEP’s involvement in and support for the
Cairo Programme for African Cooperation; and urged the Executive Director to
continue to give priority to the implementation of the Cairo Programme in the
next three programme budgets of UNEP.

Consideration by the General Assembly

At its forty-third session, the General Assembly, by its resolution 43/196 of
20 December 1988,66 adopted on the recommendation of the Second Commit-
tee,67 decided to consider at its forty-fourth session the question of the conven-
ing of a United Nations conference on the environment and development no
later than 1992, with a view to taking an appropriate decision at that session on
the exact scope, title, venue and date of such a conference and on the modalities
and financial implications of holding the conference.

Furthermore, by its resolution 43/53 of 6 December 1988,68 adopted on the
recommendation of the Second Committee,69 the Assembly recognized that cli-
mate change was a common concern of mankind, since climate was an essential
condition which sustained life on earth, endorsed the action of the World Me-
teorological Organization and UNEP in jointly establishing an Intergovernmen-
tal Panel on Climate Change to provide internationally coordinated scientific
assessments of the magnitude, timing and potential environmental and socio-
economic impact of climate change and realistic response strategies; encour-
aged the convening of conferences on climate change, particularly on global
warming, at the regional, national and global levels in order to make the inter-
national community better aware of the importance of dealing effectively and in
a timely manner with all aspects of climate change resulting from certain hu-
man activities; and called upon Governments and intergovernmental organiza-
tions to collaborate in making every effort to prevent detrimental effects on
climate and activities which affected the ecological balance, and also called
upon non-governmental organizations, industry and other productive sectors to
play their due role.

Finally, by its resolution 43/212 of 20 December 1988,70 adopted on the
recommendation of the Second Committee,71 the Assembly urged all States,
bearing in mind their respective responsibilities, to take the necessary legal and
technical measures in order to halt and prevent the illegal international traffic
in, and the dumping and resulting accumulation of, toxic and dangerous prod-
ucts and wastes; also urged all States to prohibit all transboundary movement of
toxic and dangerous wastes carried out without the prior consent of the compe-
tent authorities of the importing country or without full recognition of the sov-
ereign rights of transit countries; further urged all States in this connection to
prohibit such movement without prior notification in writing of the competent
authorities of all countries concerned, including transit countries, and to pro-
vide all information required to ensure the proper management of the wastes
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and full disclosure of the nature of the substances to be received or transported;
urged all States generating toxic and dangerous wastes to make every effort to
treat and dispose of them in the country of origin to the maximum extent pos-
sible consistent with environmentally sound disposal; and requested the Ad Hoc
Working Group of Legal and Technical Experts with a Mandate to Prepare a
Global Convention on the Control of the Transboundary Movements of Hazard-
ous Wastes, established by UNEP, to give due consideration to the present reso-
lution and to take into account the various views expressed during the forty-
third session of the General Assembly on the respective responsibilities for the
prevention of the illegal international traffic in, and the dumping and resulting
accumulation of, toxic and dangerous products and wastes.

(b) Reverse transfer of technology

The General Assembly, by its resolution 43/184 of 20 December 1988,72

adopted on the recommendation of the Second Committee,73 convinced that the
continuing outflow of skilled personnel from developing countries seriously
hampered their development and had implications of global concern, took note
of the outcome of the Fourth Meeting of Governmental Experts on the Reverse
Transfer of Technology, held at Geneva from 14 to 18 March 1988;74 requested
the Secretary-General of the United Nations Conference on Trade and Develop-
ment to make the necessary arrangements so that future work on the reverse
transfer of technology could be considered by the Committee on Transfer of
Technology in the context of the elaboration of its work programme; and in-
vited other relevant organs and bodies to the United Nations system and other
relevant international organizations to take into consideration in their work, as
appropriate, individually and in the context of the work of the Inter-Agency
Group on Reverse Transfer of Technology, the economic, social and develop-
mental aspects of the reverse transfer of technology and international policy
initiatives in this area at the multilateral level.

(c) Report of the Committee on the Development and Utilization of New
and Renewable Sources of Energy

By its resolution 43/192 of 20 December 1988,75 adopted on the recom-
mendation of the Second Committee,76 the General Assembly took note of the
report of the Committee on the Development and Utilization of New and Re-
newable Sources of Energy at its fourth session,77 and endorsed the resolutions
and decision contained therein; and reaffirmed the importance of the Nairobi
Programme of Action for the Development and Utilization of New and Renew-
able Sources of Energy78 as the basic framework for action in that field and
called for its speedy and full implementation.

(d) Report of the Trade and Development Board

The General Assembly, by its resolution 43/188 of 20 December 1988,79

adopted on the recommendation of the Second Committee,80 noting that the
1988 Trade and Development Report81 had made a constructive contribution
to the consideration by the Trade and Development Board, at the first part of
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its thirty-fifth session, of the interdependence of problems of trade, devel-
opment finance and the international monetary system, as well as to the
Board’s consideration of the debt and development problems of the devel-
oping countries; took note of the report of the Trade and Development Board
on the second part of its thirty-fourth session,82 and the first part of its thirty-
fifth session;83 welcomed the review of the implementation of the guidelines
contained in the annex to Board Resolution 222 (XXI) of 27 September 198084

undertaken by the Board at its thirty-fifth session and urged the Govern-
ments concerned to implement fully the relevant provisions contained in
Board Resolution 358 (XXXV) of 5 October 1988;85 and further urged all
Governments, bearing in mind their particular contributions, commensurate
with their economic weight, and their commitments as embodied in the Fi-
nal Act,86 to give full and prompt effect to the policies and measures agreed
to therein through continuing action, individually and collectively and in
competent international organizations, in pursuit of the objective of revital-
izing development, growth and international trade. The Assembly also
stressed that it was important that the Uruguay Round of multilateral trade
negotiations respond positively to the interests and concerns of all parties
thereto, in accordance with its objectives, and that it promote growth and
development, particularly in developing countries; and invited the Board to
continue to follow closely developments and issues in the Uruguay Round
that are of particular concern to the developing countries.

(e) External debt crisis and development:  towards a durable
solution of the debt problem

By its resolution 43/198 of 20 December 1988,87 adopted on the recom-
mendation of the Second Committee,88 the General Assembly expressed its ap-
preciation to the Secretary-General for his involvement in the debt issue and for
his report entitled “Towards a durable solution of the debt problem”;89 stressed
that a supportive international economic environment, together with a growth-
oriented development approach, was needed for supporting the efforts of debtor
developing countries in dealing with their external indebtedness and alleviating
the political and social costs of structural adjustment programmes and adjust-
ment fatigue, thus contributing to the restoration of their economic growth, de-
velopment and credit-worthiness; urged the international community to con-
tinue to search, through dialogue and shared responsibility, for a durable, equi-
table and mutually agreed growth-oriented and development-oriented solution
to the external indebtedness of developing countries; and invited the multilat-
eral financial institutions to continue to review conditionality criteria, taking
into account, inter alia, social objectives, growth and development priorities of
developing countries and changing conditions of the world economy, and stressed
further the need for increased cooperation between the International Monetary
Fund, the World Bank and other multilateral financial institutions, which should
not lead to cross-conditionality.
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(f) Examination of the long-term trends in economic and social development

The General Assembly, by its resolution 43/194 of 20 December 1988,90

adopted on the recommendation of the Second Committee,91 took note with in-
terest of the report of the Secretary-General on the overall socio-economic per-
spective of the world economy to the year 2000.92

(g) International drug control

Status of international instruments

In the course of 1988, two more States became parties to the 1961 Single
Convention on Narcotic Drugs,93 bringing the total number of States parties to
118; three more States became parties to the 1971 Convention on Psychotropic
Substances,94 bringing the total to 92; one more State became a party to the
1972 Protocol amending the Single Convention on Narcotic Drugs, 1961,95 bring-
ing the total to 82; three more States became parties to the Single Convention on
Narcotic Drugs, 1961, as amended by the Protocol of 25 March 1972 amending
the Single Convention on Narcotic Drugs, 1961,96 bringing the total to 83; and
no State became a party to the 1988 United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances,97 the Convention hav-
ing been adopted by a United Nations Conference for its adoption, held in Vienna,
from 25 November to 20 December 1988.

Consideration by the General Assembly

By its resolution 43/121 of 8 December 1988,98 adopted on the recommen-
dation of the Third Committee,99 the General Assembly strongly condemned
drug trafficking in all its forms, particularly those criminal activities which in-
volved children in the use, production and illicit sale of narcotic drugs and psy-
chotropic substances; urged all States to join together in order to establish na-
tional and international programmes to protect children from illicit consump-
tion of drugs and psychotropic substances and from involvement in illicit pro-
duction and trafficking; and appealed to competent international agencies and
the United Nations Fund for Drug Abuse Control to assign high priority to fi-
nancial support for prevention campaigns and programmes to rehabilitate drug-
addicted minors conducted by government bodies dealing with such matters.

The General Assembly, by its resolution 43/122 also of 8 December 1988,100

adopted on the recommendation of the Third Committee,101 took note of the
report of the Secretary-General on the international campaign against drug abuse
and illicit trafficking,102 and reiterated its condemnation of international drug
trafficking as a criminal activity, and encouraged all States to continue to dem-
onstrate the political will to enhance international cooperation to stop illicit traf-
ficking in narcotic drugs and psychotropic substances, including illicit produc-
tion and consumption. The Assembly also took note of the report of the Secre-
tary-General relating to the International Conference on Drug Abuse and Illicit
Trafficking;103 urged Governments and organizations to adhere to the principles
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set forth in the Declaration of the International Conference on Drug Abuse and
Illicit Trafficking104 and to utilize the recommendations of the Comprehensive
Multidisciplinary Outline of Future Activities in Drug Abuse Control105 in de-
veloping national and regional strategies, particularly to promote bilateral, re-
gional and international cooperative arrangements; and requested the Secretary-
General, within the available resources, to review current information systems
in the United Nations drug control units and to develop an information strategy
and submit it, with its financial implications, to the Commission on Narcotic
Drugs at its thirty-third session.

(h) Crime prevention and criminal justice

The General Assembly, by its resolution 43/99 of 8 December 1988,106

adopted on the recommendation of the Third Committee,107 took note with ap-
preciation of the report of the Secretary-General on the implementation of its
resolution 42/59 of 30 November 1987108 and of the relevant recommendations
contained therein made by the Committee on Crime Prevention and Control at
its tenth session, during which, inter alia, it reviewed the results of the interre-
gional preparatory meetings for the Eighth United Nations Congress on the Pre-
vention of Crime and the Treatment of Offenders and endorsed the recommen-
dations; and welcomed the efforts made by Member States and the Secretary-
General to translate into action the recommendations contained in the Milan
Plan of Action, adopted by the Seventh Congress, and urged those Governments
which had not yet done so to provide relevant information to the Secretary-
General on the implementation of those recommendations. The Assembly fur-
ther called upon the specialized agencies, in particular, the International Labour
Organization, the United Nations Educational, Scientific and Cultural Organi-
zation, the World Health Organization, the International Civil Aviation Organi-
zation and the International Maritime Organization and other organizations of
the United Nations system to give the necessary attention and priority to na-
tional, regional and international measures aimed at fighting crime and improv-
ing the quality of the administration of justice; invited Member States to con-
tribute to the United Nations Trust Fund for Social Defence as a means of sup-
porting the work of the United Nations in the field of crime prevention and
criminal justice and to forward to the Secretary-General proposals for its revi-
talization; and encouraged Member States and relevant organizations, in par-
ticular, the World Bank, the United Nations Development Programme, the De-
partment of Technical Co-operation for Development of the Secretariat and the
regional commissions to support and complement the technical cooperation ac-
tivities in the field of crime prevention and criminal justice, including the
programmes of the United Nations for interregional and regional cooperation
for crime prevention, and to provide financial assistance to the regional insti-
tutes for the prevention of crime and the treatment of offenders.

(i) Office of the United Nations High Commissioner
for Refugees (UNHCR)109

During the reporting period, following an agreement signed between Af-
ghanistan and Pakistan in April 1988 UNHCR was requested to cooperate and
provide assistance in the repatriation of Afghan refugees. In South-East Asia,
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Hong Kong was the first in the region to institute a refugee determination pro-
cedure for Vietnamese arrivals, and UNHCR was involved in the setting up of
those procedures and closely monitored their implementation. Moreover, sev-
eral hundred applications from Vietnamese people wishing to return home were
received by UNHCR, which on 13 December 1988, concluded a memorandum
of understanding with the Socialist Republic of Viet Nam on the matter.

Africa witnessed large movements of voluntary repatriation organized un-
der the auspices of UNHCR. Additionally, in accordance with Security Council
resolution 435 (1978) and other relevant Security Council resolutions, arrange-
ments were made for the repatriation of Namibian refugees, and the process
commenced during the reporting period.

The situation of refugees in Central America continued to be of concern to
UNHCR. The region continued to see an outflow of refugees, the majority of
whom were concentrated in camps and not usually granted the full treatment
outlined in the provisions of the 1951 Convention relating to the Status of Refu-
gees.110  The refugee problem in Central America was addressed at the Esquipulas
II Summit Meetings.111  Moreover, the Special Plan of Economic Cooperation
for Central America, adopted by the General Assembly in 1988,112 made assis-
tance to refugees, returnees and displaced persons a “priority” and recognized
that, unless the conditions for development in the area were created, there would
be no long-term solutions to refugee problems in Central America.

In Europe and North America, important changes occurred, during the re-
porting period, in national legislation relating to asylum-seekers and refugees in
a number of countries in the region. In view of those new legal developments,
several countries requested the assistance of UNHCR in training officials deal-
ing with requests for asylum. Furthermore, UNHCR has continued to attach
high priority to dialogue within governmental and regional forums in order to
ensure that efforts at harmonization of asylum policies within the European
Community were based on internationally accepted humanitarian standards and
principles.

Consideration by the General Assembly

By its resolution 43/117 of 8 December 1988,113 adopted on the recommen-
dation of the Third Committee,114 the General Assembly strongly reaffirmed the
fundamental nature of the function of the United Nations High Commissioner
for Refugees to provide international protection and the need for Governments
to cooperate fully with his Office in order to facilitate the effective exercise of
this function, in particular, by acceding to and implementing the relevant inter-
national and regional refugee instruments and by scrupulously observing the
principles of asylum and non-refoulement; and condemned all violations of the
rights and safety of refugees and asylum-seekers, in particular, those perpe-
trated by military or armed attacks against refugee camps and settlements and
other forms of violence. The Assembly further noted the close connection be-
tween the problems of refugees and of stateless persons and invited States ac-
tively to explore and promote measures favourable to stateless persons in accor-
dance with international law; recognized the importance of fair and expeditious
procedures for determining refugee status and/or granting asylum in order, inter
alia, to protect refugees and asylum-seekers from unjustified or unduly pro-
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longed detention or stay in camps, and urged States to establish such proce-
dures; and also recognized the importance of achieving durable solutions to
refugee problems and, in particular, the need to address in this process the root
causes of refugee movements in order to avert new flows of refugees, taking
into account the report of the Group of Governmental Experts on International
Cooperation to Avert New Flows of Refugees,115 and to facilitate the solution of
existing problems. The Assembly further recognized with appreciation the work
done by the High Commissioner to put into practice the concept of develop-
ment-oriented assistance to refugees and returnees, as initiated at the Second
International Conference on Assistance to Refugees in Africa116 and reaffirmed
in the Oslo Declaration and Plan of Action adopted by the International Confer-
ence on the Plight of Refugees, Returnees and Displaced Persons in Southern
Africa,117 urged the High Commissioner to continue that process, wherever ap-
propriate, in full cooperation with appropriate international agencies, and fur-
ther urged Governments to support those efforts; and welcomed the various
initiatives undertaken by the High Commissioner in regard to the promotion
and dissemination of the principles of refugee law and protection and called
upon his Office, in cooperation with Governments, to intensify its activities in
this area, bearing in mind the need, in particular, to develop practical applica-
tions of refugee law and principles and to continue to organize training courses
for governmental and other officials involved in refugee activities.

(j) Human rights questions

(1) Status and implementation of international instruments

(i) International Covenants on Human Rights

In 1988, one State became a party to the International Covenant on Eco-
nomic, Social and Cultural Rights (1966),118 bringing the total number of States
parties to 90; no State became a party to the International Covenant on Civil and
Political Rights (1966),119 letting stand the total number of States parties at 85;
and three more States became parties to the Optional Protocol to the Interna-
tional Covenant on Civil and Political Rights (1966),120 bringing the total to 43.

The General Assembly, by its resolution 43/114 of 8 December 1988,121

adopted on the recommendation of the Third Committee,122 took note with ap-
preciation of the report of the Human Rights Committee on its thirty-first, thirty-
second and thirty-third sessions.123

(ii) Convention on the Elimination of All Forms of Discrimination against
Women (1979)124

In 1988, one State became a party to the Convention, bringing the total
number of States parties to 93.

The General Assembly, by its resolution 43/100 of 8 December 1988,125

adopted on the recommendation of the Third Committee,126 took note with con-
cern of the declining rate of ratification of or accession to the Convention; also
took note of the report of the Secretary-General on the status of the Conven-
tion;127 and emphasized the importance of the strictest compliance by States
parties with their obligations under the Convention.
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(iii) International Convention on the Elimination of All Forms of Racial Dis-
crimination (1966)128

In 1988, three more States became parties to the Convention, bringing the
total to 125.

By its resolution 43/95 of 8 December 1988,129 adopted on the recommen-
dation of the Third Committee,130 the General Assembly took note of the report
of the Secretary-General on the status of the Convention.131

(iv) International Convention on the Suppression and Punishment of the Crime
of Apartheid (1973)132

In 1988, two States became parties to the Convention, bringing the total
number of States parties to 65.

The General Assembly, by its resolution 43/97 of 8 December 1988,133

adopted on the recommendation of the Third Committee,134 took note of the
report of the Secretary-General on the status of the Convention;135 appealed once
again to those States which had not yet done so to ratify or to accede to the
Convention without further delay, in particular, those States which had jurisdic-
tion over transnational corporations operating in South Africa and Namibia and
without whose cooperation such operations could not be halted; and drew the
attention of all States to the opinion expressed by the Group of Three in its
report that transnational corporations operating in South Africa and Namibia
must be considered accomplices in the crime of apartheid in accordance with
article III(b) of the Convention.

(v) Convention on the Prevention and Punishment of the Crime of Genocide
(1948)136

In 1988, two more States became parties to the Convention, bringing the
total to 98.

By its resolution 43/138 of 8 December 1988,137 adopted on the recom-
mendation of the Third Committee,138 the General Assembly took note of the
report of the Secretary-General.139

(vi) Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (1984)140

In 1988, ten more States became parties to the Convention, bringing the
total number of States parties to 37.

The General Assembly, by its resolution 43/132 of 8 December 1988,141

adopted on the recommendation of the Third Committee,142 took note with ap-
preciation of the report of the Secretary-General on the status of the Conven-
tion.143

(2) Reporting obligations of States parties to international
instruments on Human Rights and effective functioning of bodies
established pursuant to such instruments

By its resolution 43/115 of 8 December 1988,144 adopted on the recommen-
dation of the Third Committee,145 the General Assembly, taking note of the con-
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clusions and recommendations of the meeting of persons chairing the Human
Rights treaty bodies, held at Geneva from 10 to 14 October 1988,146 once again
urged States parties to international instruments on human rights with reports
overdue to make every effort to present their reports as soon as possible and to
take advantage of opportunities whereby such reports could be consolidated;
and requested the Secretary-General to consider, as a matter of priority, the fi-
nalization of the detailed reporting manual to assist States parties in the fulfill-
ment of their reporting obligations and to allow each of the treaty bodies the
opportunity to comment on the draft manual.

(3) Question of a convention on the rights of the child

The General Assembly, by its resolution 43/112 of 8 December 1988,147

adopted on the recommendation of the Third Committee,148 requested the Com-
mission on Human Rights to give the highest priority to the draft convention on
the rights of the child and to make every effort at its session in 1989 to complete
it and to submit it, through the Economic Social Council, to the General Assem-
bly at the forty-fourth session.

(4) Measures to improve the situation and ensure the human rights
and dignity of all migrant workers

The General Assembly, by its resolution 43/146 of 8 December 1988,149

adopted on the recommendation of the Third Committee,150 took note with satis-
faction of the two most recent reports of the Working Group on the Drafting of
an International Convention on the Protection of the Rights of All Migrant Work-
ers and Their Families151 and, in particular, of the progress made by the Working
Group on the drafting, in second reading, of the draft convention.

(5) Human rights and scientific and technological developments:
the right to life

By its resolution 43/111 of 8 December 1988,152 adopted on the recommen-
dation of the Third Committee,153 the General Assembly reaffirmed that all people
have an inherent right to life; and called upon all States, appropriate United
Nations bodies, the specialized agencies and intergovernmental and non-gov-
ernmental organizations concerned to take the necessary measures to ensure
that the results of scientific and technological progress, the material and intel-
lectual potential of mankind, are used for the benefit of mankind and for pro-
moting and encouraging universal respect for human rights and fundamental
freedoms.

(6) Human rights and scientific and technological developments

The General Assembly, by its resolution 43/110 of 8 December 1988,154

adopted on the recommendation of the Third Committee,155 stressed the impor-
tance of the implementation by all States of the provisions and principles con-
tained in the Declaration on the Use of Scientific and Technological Progress in
the Interests of Peace and for the Benefit of Mankind,156 in order to promote
human rights and fundamental freedoms; called upon all States to make every
effort to use the achievements of science and technology in order to promote
peaceful social, economic and cultural development and progress and to put an
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end to the use of those achievements for military purposes; and also called upon
States to take all necessary measures to place all the achievements of science
and technology at the service of mankind and to ensure that they did not lead to
the degradation of the natural environment.

(7) Universal realization of the right of peoples to self-determination

The General Assembly, by its resolution 43/105 of 8 December 1988,157

adopted on the recommendation of the Third Committee,158 reaffirmed that the
universal realization of the right of all peoples, including those under colonial,
foreign and alien domination, to self-determination was a fundamental condi-
tion for effective guarantee and observance of human rights and for the preser-
vation and promotion of such rights; and requested the Commission on Human
Rights to continue to give special attention to the violation of human rights,
especially the right to self-determination, resulting from foreign military inter-
vention, aggression or occupation.

(8) Right to development

By its resolution 43/127 of 8 December 1988,159 adopted on the recom-
mendation of the Third Committee,160 the General Assembly having considered
the report of the Working Group of Governmental Experts on the Right of De-
velopment,161 and all other relevant documents submitted to it at its forty-third
session, endorsed the agreement reached by the Commission that future work
on the question of the right to development should proceed step by step and in
stages; and called upon the Working Group, at its twelfth session, to study the
analytical compilation to be prepared by the Secretary-General of all replies
received in response to Commission resolution 1988/26, if necessary together
with the individual replies themselves, and to submit to the Commission at its
forty-fifth session its final recommendations on those proposals which would
best contribute to the further enhancement and implementation of the Declara-
tion on the Right to Development162 at the individual, national and international
levels, and especially on the views of the Secretary-General and of Govern-
ments on the means of establishing an evaluation system on the implementation
and further enhancement of the Declaration.

(9) The impact of property on the enjoyment of human rights and
fundamental freedoms

By its resolution 43/124 of 8 December 1988,163 adopted on the recom-
mendation of the Third Committee,164 the General Assembly took note of the
report of the Secretary-General;165 and called upon States to ensure that their
national legislation with regard to all forms of property shall preclude any im-
pairment of the enjoyment of human rights and fundamental freedoms, without
prejudice to their right freely to choose and develop their political, social, eco-
nomic and cultural systems.

(10) Human rights in the administration of justice

The General Assembly, by its resolution 43/153 of 8 December 1988,166

adopted on the recommendation of the Third Committee,167 reaffirmed the im-
portance of the full implementation of United Nations norms and standards on
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human rights in the administration of justice; urged Member States to develop
strategies for the practical implementation of those standards, in particular:  (a)
to adopt in national legislation and practice existing international standards re-
lating to human rights in the administration of justice, and to make them avail-
able to all persons concerned, (b) to design realistic and effective mechanisms
for the full implementation of those standards and to provide the necessary ad-
ministrative and judicial structures for their continuous monitoring, (c) to de-
vise measures to promote the observance of those standards, as well as public
awareness about their important role, in particular, through their widespread
dissemination and through educational and promotional activities, (d) to include,
where appropriate, references to the implementation of those standards in their
reports under the various international human rights instruments, and to increase,
as far as possible, their support to technical cooperation and advisory services at
all levels for the more effective implementation of those standards, either di-
rectly or through international funding agencies such as the United Nations
Development Programme, when developing countries include specific projects
in their country programmes.

(11) International cooperation in solving international problems of a
social, cultural or humanitarian character, and in promoting and
encouraging universal respect for, and observance of, human rights
and fundamental freedoms

The General Assembly, by its resolution 43/155 of 8 December 1988,168

adopted on the recommendation of the Third Committee,169 called upon Mem-
ber States to implement fully the universally recognized standards for the pro-
tection and promotion of human rights enshrined, in particular, in the Charter of
the United Nations, the Universal Declaration of Human Rights,170 the Interna-
tional Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights and other relevant international instru-
ments; urged all States to cooperate fully with the relevant bodies of the United
Nations system as well as other intergovernmental forums dealing with the pro-
tection and promotion of human rights and fundamental freedoms in any part of
the world; and considered that a world public information campaign on human
rights would contribute to the promotion and improvement of understanding of
human rights.

(12) Regional arrangements for the promotion
and protection of human rights

The General Assembly, by its resolution 43/152 of 8 December 1988,171

adopted on the recommendation of the Third Committee,172 took note of the
report of the Secretary-General;173 noted with interest that various contacts be-
tween regional bodies and commissions and the United Nations have continued
to be pursued and strengthened through advisory services and technical assis-
tance activities, particularly, those relating to the organization of regional and
subregional training courses in the field of human rights; and requested the Sec-
retary-General to continue to consider the possibility of encouraging those de-
velopments; and invited States in areas where regional arrangements in the field
of human rights did not yet exist to consider concluding agreements with a view
to the establishment within their respective regions of suitable regional machin-
ery for the promotion and protection of human rights.
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(13) Alternative approaches and ways and means within the United Na-
tions system for improving the effective enjoyment of human rights
and fundamental freedoms

There were two resolutions addressing this issue:  43/125174 and 43/126,175

both dated 8 December 1988 and adopted on the recommendations of the Third
Committee.176  In resolution 43/126, the General Assembly stressed that the achieve-
ment of the right to development required a concerted international and national
effort to eliminate economic deprivation, hunger and disease in all parts of the
world without discrimination, in accordance with the Declaration and the
Programme of Action on the Establishment of a New International Economic
Order,177 the International Development Strategy for the Third United Nations
Development Decade178 and the Charter of Economic Rights and Duties of States.179

(k) Implementation of the International Plan of Action on Aging
and related activities

The General Assembly, by its resolution 43/93 of 8 December 1988,180

adopted on the recommendation of the Third Committee,181 recalling its resolu-
tion 37/51 of 3 December 1982, by which it endorsed the International Plan of
Action on Aging, adopted by consensus by the World Assembly on Aging,182

took note of the report of the Secretary-General on the question of aging;183

expressed its satisfaction that the International Institute on Aging had been es-
tablished in Malta in cooperation with the United Nations and was officially
inaugurated by the Secretary-General on 15 April 1988; stressed the imperative
need to increase the impetus of the implementation of the Plan of Action at
national, regional and international levels, and appealed for resources to be pro-
vided commensurate with the requirements; urged the Secretary-General, in
compliance with the views of Member States as reflected in his report, to main-
tain and strengthen the existing programmes on aging and to strengthen the
United Nations system-wide coordination of policies and programmes on ag-
ing, with the Centre for Social Development and Humanitarian Affairs continu-
ing in its role as focal point in the United Nations system for activities relating
to aging; and requested the Commission on the Status of Women to pay particu-
lar attention to the specific problems faced by elderly women and to the dis-
crimination suffered by those women because of their sex and age.

(l) Question of youth

By its resolution 43/94 of 8 December 1988,184 adopted on the recommen-
dation of the Third Committee,185 the General Assembly requested the Secre-
tary-General to promote and monitor intensively, by using the Centre for Social
Development and Humanitarian Affairs of the Secretariat as a focal point, the
inclusion of youth-related projects and activities in the programmes of the United
Nations bodies and of the specialized agencies, specifically, on such themes as
communication, health, housing, culture, youth employment and education; and
called upon Member States, United Nations bodies, the specialized agencies
and other governmental and intergovernmental organizations to implement fully
the guidelines relating to the channels of communication adopted by the Gen-
eral Assembly in its resolutions 32/135 of 16 December 1977 and 36/17 of 9
December 1981, not only in general terms but also by concrete measures that
take into account the issues of importance to young people.
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(m) New International Humanitarian Order

The General Assembly, by its resolution 43/129 of 8 December 1988,186

adopted on the recommendation of the Third Committee,187 taking note of the
report of the Secretary-General,188 and convinced of the need for an active follow-
up to the recommendations and suggestions made by the Independent Commis-
sion and of the importance of the role being played in this regard by the Indepen-
dent Bureau for Humanitarian Issues set up for that purpose, decided to review at
its forty-fifth session the question of a new international humanitarian order.

__________________

4. LAW OF THE SEA

Status of the United Nations Convention on the Law of the Sea (1982)189

As of 31 December 1988, there were 158 signatories to the Convention,
and 37 States and the United Nations Council for Namibia had ratified the Con-
vention.

Preparatory Commission for the International Seabed Authority and for the
International Tribunal for the Law of the Sea190

The Preparatory Commission met twice during 1988. It held its sixth ses-
sion at Kingston, Jamaica, from 14 March to 8 April, and a meeting in New
York from 15 August to 2 September.

At its sixth session, the Preparatory Commission focused its attention on
the obligations of the pioneer investors and the certifying States of the Interna-
tional Seabed Authority (India, France, Japan and the USSR were registered in
1987), establishing an informal consultative group to deal with the obligations
that flowed from registration under resolution II of the Third United Nations
Conference on the Law of the Sea.

The plenary of the Commission completed consideration of the draft rules
of procedure of the Legal and Technical Commission and of the Economic Plan-
ning Commission, and provisionally approved all of them with a few excep-
tions. Moreover, the four Special Commissions continued their work in their
respective substantive areas, i.e., studies on the problems encountered by the
developing land-based producer States likely to be most seriously affected by
seabed mineral production; establishment of the Enterprise, the operational arm
of the Authority; draft regulations on the transfer of technology; preparation of
recommendations regarding arrangements for the establishment of the Interna-
tional Tribunal for the Law of the Sea.

Regarding the International Tribunal for the Law of the Sea, the delegation
of the Federal Republic of Germany communicated to the Special Representa-
tive of the Secretary-General for the Law of the Sea its intention to hold an
international architectural competition for the construction and design of the
building to house the International Tribunal in Hamburg.
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The report of the Secretary-General further provided in its part two an over-
view of the activities of the United Nations Office for Ocean Affairs and the
Law of the Sea, which, inter alia, served as the secretariat for the Preparatory
Commission for the International Seabed Authority and for the International
Tribunal for the Law of the Sea.

Consideration by the General Assembly

By its resolution 43/18 of 1 November 1988,191 adopted without reference
to a Main Committee,192 the General Assembly called upon all States that had
not done so to consider ratifying or acceding to the Convention at the earliest
possible date to allow the effective entry into force of the new legal regime for
the uses of the sea and its resources; further called upon States to observe the
provisions of the Convention when enacting their national legislation; also called
upon States to desist from taking actions which undermined the Convention or
defeated its object and purpose; and noted the progress being made by the Pre-
paratory Commission for the International Seabed Authority and for the Inter-
national Tribunal for the Law of the Sea in all areas of its work.

__________________

5. INTERNATIONAL COURT OF JUSTICE193 194

Cases before the Court195

A. CONTENTIOUS CASES BEFORE THE FULL COURT

(i) Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America)196

After having ascertained the views of the Government of Nicaragua and
having afforded the Government of the United States of America an opportunity
of stating its views, the Court, by an Order of 18 November 1987 (I.C.J. Reports
1987, p. 188), fixed time limits for written proceedings on the question of the
form and amount of reparation to be made in the case, namely, 29 March 1988
for a Memorial of Nicaragua and 29 July 1988 for a Counter-Memorial of the
United States.

The Memorial of the Republic of Nicaragua was duly filed on 29 March
1988. The United States of America did not file a Counter-Memorial within the
prescribed time limit.

(ii) Border and Transborder Armed Actions (Nicaragua v. Honduras)197

On 21 March 1988 Nicaragua filed a request for the indication of interim
measures of protection. By a letter of 31 March 1988, however, Nicaragua with-
drew its request. The President of the Court, on that same day, made an Order
recording the withdrawal (I.C.J. Reports 1988, p. 9).
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At the request of Honduras, and with the agreement of Nicaragua, 6 June
1988 was fixed for the opening of the oral proceedings on the issues of jurisdic-
tion and admissibility. At six public sittings, held between 6 and 15 June 1988,
statements were made on behalf of Honduras and of Nicaragua.

At a public sitting held on 20 December 1988 the Court delivered a Judg-
ment on its jurisdiction and the admissibility of the Application (I.C.J. Reports
1988, p. 69). An analysis of the Judgment is given below, followed by the text of
the operative clause.

Proceedings and submissions of the Parties (paras. 1-15)

The Court began by recapitulating the various stages in the proceedings,
recalling that the case concerned a dispute between Nicaragua and Honduras
regarding the alleged activities of armed bands, said to be operating from Hon-
duras, on the border between Honduras and Nicaragua and in Nicaraguan terri-
tory. At the suggestion of Honduras, agreed to by Nicaragua, the current phase
of the proceedings was devoted, in accordance with an Order made by the Court
on 22 October 1986, solely to the issues of the jurisdiction of the Court and the
admissibility of the Application.

Burden of proof (para. 16)

I. The question of the jurisdiction of the Court to entertain the dispute
(paras. 17-48)

A. The two titles of jurisdiction relied on (paras. 17-27)

Nicaragua referred, as the basis of the jurisdiction of the Court, to “the
provisions of article XXXI of the Pact of Bogotá and to the Declarations
made by the Republic of Nicaragua and by the Republic of Honduras
respectively, accepting the jurisdiction of the Court as provided for in
Article 36, paragraphs 1 and 2, respectively of the Statute”.

Article XXXI of the Pact of Bogotá provides as follows:

“In conformity with Article 36, paragraph 2, of the Statute of the Interna-
tional Court of Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the jurisdiction of the
Court as compulsory ipso facto, without the necessity of any special agree-
ment so long as the present Treaty is in force, in all disputes of a juridical
nature that arise among them concerning:

(a) The interpretation of a treaty;

(b) Any question of international law;

(c) The existence of any fact which, if established, would constitute
the breach of an international obligation;

(d) The nature or extent of the reparation to be made for the breach
of an international obligation.”

The other basis of jurisdiction relied on by Nicaragua was constituted by
the declarations of acceptance of compulsory jurisdiction made by the Parties
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under Article 36 of the Statute of the Court. Nicaragua claimed to be entitled to
found jurisdiction on a Honduran Declaration of 20 February 1960, while Hon-
duras asserted that that Declaration had been modified by a subsequent Decla-
ration, made on 22 May 1986 and deposited with the Secretary-General of the
United Nations prior to the filing of the Application by Nicaragua.

Since in relations between the States parties to the Pact of Bogotá, that
Pact is governing, the Court first examined the question whether it had jurisdic-
tion under article XXXI of the Pact.

B. The Pact of Bogotá (paras. 28-47)

Honduras maintained in its Memorial that the Pact “does not provide any
basis for the jurisdiction of the … Court” and put forward two series of argu-
ments in support of that statement.

(i) Article XXXI of the Pact of Bogotá (paras. 29-41)

First, its interpretation of article XXXI of the Pact was that, for a State
party to the Pact which has made a declaration under Article 36, paragraph 2, of
the Statute, the extent of the jurisdiction of the Court under article XXXI of the
Pact was determined by that declaration, and by any reservations appended to it.
It also maintained that any modification or withdrawal of such a declaration
which was valid under Article 36, paragraph 2, of the Statute was equally effec-
tive under article XXXI of the Pact. Honduras had, however, given two succes-
sive interpretations of Article XXXI, claiming initially that to afford jurisdic-
tion it must be supplemented by a declaration of acceptance of compulsory ju-
risdiction and subsequently that it could be so supplemented but need not be.

The Court considered that the first interpretation advanced by Honduras —
that article XXXI must be supplemented by a declaration — was incompatible
with the actual terms of the article. As regards the second Honduran interpreta-
tion, the Court noted the two readings of article XXXI proposed by the Parties:
as a treaty provision conferring jurisdiction in accordance with Article 36, para-
graph 1, of the Statute or as a collective declaration of acceptance of compul-
sory jurisdiction under paragraph 2 of that Article. Even on the latter interpreta-
tion, however, the declaration, having been incorporated into the Pact of Bogotá,
could only be modified in accordance with the rules provided for in the Pact
itself. However, article XXXI nowhere envisaged that the undertaking entered
into by the parties to the Pact might be amended by means of a unilateral decla-
ration made subsequently under the Statute, and the reference to Article 36,
paragraph 2, of the Statute was insufficient in itself to have that effect.

The fact that the Pact defined with precision the obligations of the parties
lent particular significance to the absence of any indication of that kind. The
commitment in article XXXI applied ratione materiae to the disputes enumer-
ated in that text; it related ratione personae to the American States parties to the
Pact; it remained valid ratione temporis for as long as that instrument itself
remained in force between those States. Moreover, some provisions of the Treaty
(arts. V, VI and VII) restricted the scope of the parties’ commitment. The com-
mitment in article XXXI could only be limited by means of reservations to the
Pact itself, under article LV thereof. It was an autonomous commitment, inde-
pendent of any other which the parties might have undertaken or might under-
take by depositing with the United Nations Secretary-General a declaration of
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acceptance of compulsory jurisdiction under Article 36, paragraphs 2 and 4, of
the Statute.

Further confirmation of the Court’s reading of article XXXI was to be found
in the travaux préparatoires of the Bogotá Conference. The text which was to
become article XXXI was discussed at the meeting of Committee III of the
Conference held on 27 April 1948. It was there accepted that, in their relations
with the other parties to the Pact, States which wished to maintain reservations
included in a declaration of acceptance of compulsory jurisdiction would have
to reformulate them as reservations to the Pact. That solution was not contested
in the plenary session, and article XXXI was adopted by the Conference with-
out any amendments on the point. That interpretation, moreover, corresponded
to the practice of the parties to the Pact since 1948. They had not, at any time,
linked together article XXXI and the declarations of acceptance of compulsory
jurisdiction made under Article 36, paragraphs 2 and 4, of the Statute.

Under these circumstances, the Court had to conclude that the commit-
ment in article XXXI of the Pact was independent of such declarations of accep-
tance of compulsory jurisdiction as might have been made under Article 36,
paragraph 2, of the Statute. The Honduran argument as to the effect of the reser-
vation to its 1986 Declaration on its commitment under article XXXI of the Pact
therefore could not be accepted.

(ii) Article XXXII of the Pact of Bogotá (paras. 42-47)

The second objection of Honduras to jurisdiction was based on article XXXII
of the Pact of Bogotá, which reads as follows:

“When the conciliation procedure previously established in the present
Treaty or by agreement of the parties does not lead to a solution, and the
said parties have not agreed upon an arbitral procedure, either of them
shall be entitled to have recourse to the International Court of Justice in
the manner prescribed in Article 40 of the Statute thereof. The Court shall
have compulsory jurisdiction in accordance with Article 36, paragraph 1,
of the said Statute.”

It was the contention of Honduras that articles XXXI and XXXII must be
read together. The first was said to define the extent of the Court’s jurisdiction
and the second to determine the conditions under which the Court might be
seised. According to Honduras it followed that the Court could only be seised
under article XXXI if, in accordance with article XXXII, there had been a prior
recourse to conciliation and lack of agreement to arbitrate, which was not the
situation in the present case. Nicaragua on the other hand contended that article
XXXI and article XXXII were two autonomous provisions, each of which con-
ferred jurisdiction upon the Court in the cases for which it provided.

Honduras’s interpretation of article XXXII ran counter to the terms of that
article. Article XXXII makes no reference to Article XXXI; under that text the
parties have, in general terms, an entitlement to have recourse to the Court in
cases where there has been an unsuccessful conciliation. It is, moreover, quite
clear from the Pact that the purpose of the American States in drafting it was to
reinforce their mutual commitments with regard to judicial settlement. This was
also confirmed by the travaux préparatoires of the Bogotá Conference:  the
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Subcommittee which had prepared the draft took the position “that the principal
procedure for the peaceful settlement of conflicts between the American States
had to be judicial procedure before the International Court of Justice”. Honduras’s
interpretation would however imply that the commitment, at first sight firm and
unconditional, set forth in article XXXI would, in fact, be emptied of all content
if, for any reason, the dispute were not subjected to prior conciliation. Such a
solution would be clearly contrary to both the object and the purpose of the
Pact. In short, articles XXXI and XXXII provide for two distinct ways by which
access may be had to the Court. The first relates to cases in which the Court can
be seised directly and the second to those in which the parties initially resort to
conciliation. Nicaragua was currently relying upon article XXXI, not article
XXXII.

C. Finding (para. 48)

Article XXXI of the Pact of Bogotá thus conferred jurisdiction upon the
Court to entertain the dispute submitted to it. For that reason, the Court did not
need to consider whether it might have jurisdiction by virtue of the declarations
of acceptance of compulsory jurisdiction by Nicaragua and Honduras referred
to above.

II. The question of the admissibility of Nicaragua’s
Application (paras. 49-95)

Four objections had been raised by Honduras to the admissibility of the
Nicaraguan Application, two of which were general in nature and the remaining
two presented on the basis of the Pact of Bogotá.

The first ground of inadmissibility (paras. 51-54) put forward was that the
Application “is a politically-inspired, artificial request which the Court should
not entertain consistently with its judicial character”. As regards the alleged
political inspiration of the proceedings the Court observed that it could not con-
cern itself with the political motivation which might lead a State at a particular
time, or in particular circumstances, to choose judicial settlement. As to
Honduras’s view that the overall result of Nicaragua’s action was “an artificial
and arbitrary dividing up of the general conflict existing in Central America”,
the Court recalled that, while there was no doubt that the issues of which the
Court had been seised might be regarded as part of a wider regional problem,
“no provision of the Statute or Rules contemplates that the Court should decline
to take cognizance of one aspect of a dispute merely because that dispute has
other aspects, however important”, as the Court observed in the case concern-
ing United States Diplomatic and Consular Staff in Tehran (I.C.J. Reports 1980,
p. 19, para. 36).

The second ground of inadmissibility (paras. 55-56) put forward by Hon-
duras was that “the Application is vague and the allegations contained in it are
not properly particularized”. The Court found in this respect that the Nicara-
guan Application in the present case met the requirements of the Statute and
Rules of Court that an Application indicate “the subject of the dispute”, specify
“the precise nature of the claim” and in support thereof give no more than “a
succinct statement of the facts and grounds on which the claim is based”.

Accordingly none of these objections of a general nature to admissibility
could be accepted.
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The third ground of inadmissibility (paras. 59-76) put forward by Hondu-
ras was based upon article II of the Pact of Bogotá which reads:

“The High Contracting Parties recognize the obligation to settle inter-
national controversies by regional pacific procedures before referring them
to the Security Council of the United Nations.

Consequently, in the event that a controversy arises between two or
more signatory States which, in the opinion of the parties [in the French
text “de l’avis de l’une des parties”], cannot be settled by direct negotia-
tions through the usual diplomatic channels, the parties bind themselves
to use the procedures established in the present Treaty, in the manner and
under the conditions provided for in the following articles, or, alterna-
tively, such special procedures as, in their opinion, will permit them to
arrive at a solution.”

The submission of Honduras on the application of article II was as follows:

“Nicaragua has failed to show that, in the opinion of the Parties, the
dispute cannot be settled by direct negotiations, and thus Nicaragua fails
to satisfy an essential precondition to the use of the procedures estab-
lished by the Pact of Bogotá, which include reference of disputes to the
International Court of Justice.”

The contention of Honduras was that the precondition to recourse to the
procedures established by the Pact was not merely that both parties should hold
the opinion that the dispute could not be settled by negotiation, but that they
should have “manifested” that opinion.

The Court noted a discrepancy between the four texts (English, French,
Portuguese and Spanish) of article II of the Pact, the reference in the French text
being to the opinion of one of the parties. The Court proceeded on the hypoth-
esis that the stricter interpretation should be used, i.e., that it would be neces-
sary to consider whether the “opinion” of both Parties was that it was not pos-
sible to settle the dispute by negotiation. For this purpose the Court did not
consider that it was bound by the mere assertion of the one Party or the other
that its opinion was to a particular effect:  it should, in the exercise of its judicial
function, be free to make its own determination of that question on the basis of
such evidence as was available to it.

The critical date for determining the admissibility of an application was
the date on which it was filed (cf. South West Africa, Preliminary Objections,
I.C.J. Reports 1962, p. 344), and in this case was thus 28 July 1986.

To ascertain the opinion of the Parties, the Court was bound to analyse the
sequence of events in their diplomatic relations; it first found that in 1981 and
1982 the Parties had engaged in bilateral exchanges at various levels including
that of the Heads of States. Broadly speaking, Nicaragua sought a bilateral under-
standing while Honduras increasingly emphasized the regional dimension of the
problem and held out for the multilateral approach, eventually producing a plan of
internationalization which led to abortive Nicaraguan counter-proposals. The Court
then examined the development of what has become known as the Contadora
process; it noted that a draft of a “Contadora Act for Peace and Co-operation in
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Central America” was presented by the Contadora Group to the Central American
States on 12 and 13 September 1985. None of the Central American States fully
accepted the draft, but negotiations continued, to break down in June 1986.

The Court had to ascertain the nature of the procedure followed, and ascer-
tain whether the negotiations in the context of the Contadora process could be
regarded as direct negotiations through the usual diplomatic channels within the
meaning of article II of the Pact. While there were extensive consultations and
negotiations between 1983 and 1986, in different forms, both among the Cen-
tral American States themselves and between those States and those belonging
to the Contadora Group, these were organized and carried on within the context
of mediation to which they were subordinate. At this time, the Contadora pro-
cess was primarily a mediation, in which third States, on their own initiative,
endeavoured to bring together the viewpoints of the States concerned by mak-
ing specific proposals to them. That process therefore, which Honduras had
accepted, was as a result of the presence and action of third States, markedly
different from a “direct negotiation through the usual diplomatic channels”. It
thus did not fall within the relevant provisions of article II of the Pact of Bogotá.
Furthermore, no other negotiation which would meet the conditions laid down
in the text was contemplated on 28 July 1986, the date of filing of the Nicara-
guan Application. Consequently Honduras could not plausibly maintain at that
date that the dispute between itself and Nicaragua, as defined in the Nicaraguan
Application, was at that time capable of being settled by direct negotiation through
the usual diplomatic channels.

The Court therefore considered that the provisions of article II of the Pact
of Bogotá relied on by Honduras did not constitute a bar to the admissibility of
Nicaragua’s Application.

The fourth ground of inadmissibility (paras. 77-94) put forward by Hondu-
ras was that:

“Having accepted the Contadora process as a ‘special procedure’ within
the meaning of article II of the Pact of Bogotá, Nicaragua is precluded
both by article IV of the Pact and by elementary considerations of good
faith from commencing any other procedure for pacific settlement until
such time as the Contadora process has been concluded; and that time has
not arrived.”

Article IV of the Pact of Bogotá, upon which Honduras relied, reads as
follows:

“Once any pacific procedure has been initiated, whether by agree-
ment between the parties or in fulfillment of the present Treaty or a previ-
ous pact, no other procedure may be commenced until that procedure is
concluded.”

It was common ground between the Parties that the proceedings before the
Court were a “pacific procedure” as contemplated by the Pact of Bogotá, and
that therefore if any other “pacific procedure” under the Pact had been initiated
and not concluded, the proceedings were instituted contrary to article IV and
should therefore be found inadmissible. The disagreement between the Parties
was whether the Contadora process was or was not a procedure contemplated
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by article IV.

It was clear that the question whether or not the Contadora process could
be regarded as a “special procedure” or a “pacific procedure” within the mean-
ing of articles II and IV of the Pact would not have to be determined if such a
procedure had had to be regarded as “concluded” by 28 July 1988, the date of
filing of the Nicaraguan Application.

For the purpose of article IV of the Pact, no formal act was necessary be-
fore a pacific procedure could be said to be “concluded”. The procedure in ques-
tion did not have to have failed definitively before a new procedure could be
commenced. It was sufficient if, at the date on which a new procedure was
commenced, the initial procedure had come to a standstill in such circumstances
that there appeared to be no prospect of its being continued or resumed.

In order to decide that issue, the Court resumed its survey of the Contadora
process. It considered that from that survey it was clear that the Contadora pro-
cess was at a standstill at the date on which Nicaragua filed its Application. That
situation continued until the presentation in February 1987 of the Arias Plan and
the adoption by the five Central American States of the Esquipulas II Accord,
which, in August 1987, set in train the procedure frequently referred to as the
Contadora-Esquipulas II process.

The question therefore arose whether this latter procedure should be re-
garded as having ensured the continuation of the Contadora process without
interruption, or whether on 28 July 1986 that process should have been regarded
as having “concluded” for the purposes of article IV of the Pact of Bogotá, and
a process of a different nature as having got under way thereafter. That question
was of crucial importance, since on the latter hypothesis, whatever might have
been the nature of the initial Contadora process with regard to article IV, that
article would not have constituted a bar to the commencement of a procedure
before the Court on that date.

After having noted the views expressed by the Parties as to the continuity
of the Contadora process, which however could not be seen as a concordance of
views as to the interpretation of the term “concluded”, the Court found that the
Contadora process, as it operated in the first phase, was different from the
Contadora-Esquipulas II process initiated in the second phase. The two differed
with regard both to their object and to their nature. The Contadora process ini-
tially constituted a mediation in which the Contadora Group and Support Group
played a decisive part. In the Contadora-Esquipulas II process, on the other
hand, the Contadora Group of States played a fundamentally different role. The
five countries of Central America set up an independent mechanism of multilat-
eral negotiation, in which the role of the Contadora Group was confined to the
tasks laid down in the Equipulas II Declaration, and had effectively shrunk still
further subsequently. Moreover, it was during a gap of several months between
the end of the initial Contadora process and the beginning of the Contadora-
Esquipulas II process that Nicaragua had filed its Application.

The Court concluded that the procedures employed in the Contadora pro-
cess up to 28 July 1986, the date of filing of the Nicaraguan Application, had
been “concluded”, within the meaning of article IV of the Pact of Bogotá, at that
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date. That being so, the submissions of Honduras based on article IV of the Pact
had to be rejected, and it was unnecessary for the Court to determine whether
the Contadora process was a “special procedure” or a “pacific procedure” for
the purpose of articles II and IV of the Pact and whether that procedure had the
same object as the one in progress before the Court.

The Court had also to deal with the contention, made in the fourth submis-
sion of Honduras on the admissibility of the Application, that Nicaragua was
precluded also “by elementary considerations of good faith” from commencing
any other procedure for pacific settlement until such time as the Contadora pro-
cess had been concluded. In this respect, the Court considered that the events of
June/July 1986 constituted a “conclusion” of the initial procedure both for pur-
poses of article IV of the Pact and in relation to any other obligation to exhaust
that procedure which might have existed independently of the Pact.

In conclusion the Court noted, by reference in particular to the terms of the
Preamble to successive drafts of the Contadora Act, that the Contadora Group
did not claim any exclusive role for the process it set in train.

Operative clause (para. 99)

“THE COURT,

(1) Unanimously,

Finds that it has jurisdiction under article XXXI of the Pact of Bogotá to
entertain the Application filed by the Government of the Republic of
Nicaragua on 28 July 1986;

(2) Unanimously,

Finds that the Application of Nicaragua is admissible.”

* * *

Judge Lachs appended a declaration to the Judgment (I.C.J. Reports 1988,
p. 108). Separate opinions were appended to the Judgment by Judges Oda (ibid.,
pp. 109-125), Schwebel (ibid., pp. 126-132) and Shahabuddeen (ibid., pp. 133-
156).

* * *

(iii) Maritime Delimitation in the Area between Greenland
and Jan Mayen198

On 16 August 1988, the Government of Denmark filed in the Registry of
the Court an Application instituting proceedings against Norway.

In its Application, Denmark explained that despite negotiations conducted
since 1980, it had not been possible to find an agreed solution to a dispute with
regard to the delimitation of Denmark’s and Norway’s fishing zones and conti-
nental shelf areas in the waters between the east coast of Greenland and the
Norwegian island of Jan Mayen, where there is an area of some 72,000 square
kilometers to which both Parties lay claim.
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It therefore requested the Court:

“to decide, in accordance with international law, where a single line
of delimitation shall be drawn between Denmark’s and Norway’s fishing
zones and continental shelf areas in the waters between Greenland and
Jan Mayen”.

Under the provisions of Article 31 of the Statute, Denmark appointed Mr.
P. H. Fischer as judge ad hoc.

By an Order of 14 October 1988 (I.C.J. Reports 1988, p. 66), the Court,
taking into account the views expressed by the Parties, fixed 1 August 1989 as
the time limit for the Memorial of Denmark and 15 May 1990 for the Counter-
Memorial of Norway. The Memorial was filed within the prescribed time limit.

B. CONTENTIOUS CASES BEFORE CHAMBERS

(i) Land, Island and Maritime Frontier Dispute (El Salvador/Honduras)199

On 8 May 1987 the Court made an Order whereby it acceded to the request
of the two Governments to form a special Chamber of five judges to deal with
the dispute between them (I.C.J. Reports 1987, p. 10). It declared that it had
elected Judges Shigeru Oda, José Sette-Camara and Sir Robert Jennings to form,
with the judges ad hoc chosen by the Parties, the Chamber to deal with the case.
By an Order of 27 May 1987 (I.C.J. Reports 1987, p. 15), the Court, having
consulted the Chamber, fixed 1 June 1988 as the time limit for the filing of a
Memorial by each of the Parties.

The Chamber, at a private meeting on 29 May 1987, elected Judge Sette-
Camara as its President. By an Order of the same date (I.C.J. Reports 1987, p.
176), the Chamber, taking into account the wishes of the Parties as expressed in
the Special Agreement, fixed 1 February 1989 as the time limit for the filing of
a Counter-Memorial by each of the Parties and 1 August 1989 for the filing of
the Replies.

On 9 November 1987 the inaugural public sitting of the Chamber was held,
at which the solemn declaration required by the Statute and Rules of Court was
made by Judges ad hoc Valticos and Virally (the latter is now deceased, see p.
14).

Each of the Parties filed a Memorial within the time limit of 1 June 1988
fixed by the Court in its Order of 27 May 1987.

(ii) Elettronica Sicula S.p.A. (ELSI)200

By an Order of 20 December 1988 (I.C.J. Reports 1988, p. 158), the Court
declared that at an election held the same day Judge Ruda was elected a Mem-
ber of the Chamber to fill the vacancy left by the death of Judge Nagendra
Singh. In accordance with Article 18, paragraph 2, of the Rules of Court, Presi-
dent Ruda became President of the Chamber.

__________________
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6. INTERNATIONAL LAW COMMISSION201

FORTIETH SESSION OF THE COMMISSION202

The International Law Commission held its fortieth session at Geneva from
9 May to 29 July 1988 and considered all of its agenda items except the item
entitled “Relations between States and international organizations (second part
of the topic)”.

On the topics of “State responsibility” and “Jurisdictional immunities of
States and their property”, the Special Rapporteurs for those topics presented
their preliminary reports203 to the Commission.

On the question of the “Status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier”, discussions were held on the basis
of the eighth report204 submitted by the Special Rapporteur. The Commission
had completed the first reading of the draft articles on the topic at its thirty-
eighth session, and at the present session discussed the proposals made by the
Special Rapporteur for the second reading.

For the topic “Draft Code of Crimes against the Peace and Security of
Mankind”, a draft of which was first formulated in 1954, discussions were held
on the basis of the sixth report205 submitted by its Special Rapporteur. At the
conclusion of the discussions, the Commission provisionally adopted, on the
recommendation of the Drafting Committee:  article 4 (obligation to try or ex-
tradite), article 7 (non bis in idem), article 8 (non-retroactivity), article 10 (re-
sponsibility of the superior), article 11 (official position and criminal responsi-
bility) and article 12 (aggression).

On the topic “The law of the non-navigational uses of international water-
courses”, discussions were held on the basis of the fourth report206 submitted by
the Special Rapporteur. At the conclusion of the discussions, the Commission
referred four draft articles to the Drafting Committee, and the Commission fur-
thermore provisionally adopted, on the recommendation of the Drafting Com-
mittee, 14 draft articles on the topic, with commentaries thereto.

On the topic of “International liability for injurious consequences arising
out of acts not prohibited by international law”, discussions were held on the
basis of the fourth report207 submitted by the Special Rapporteur. The Special
Rapporteur, in introducing his report, pointed out that the general debate was
completed and that it was time to concentrate on specific articles. At the conclu-
sion of the discussions, articles 1 to 10 were referred to the Drafting Committee.

Consideration by the General Assembly

At its forty-third session, the General Assembly had before it the report of
the International Law Commission on the work of its fortieth session.208  By its
resolution 43/169 of 9 December 1988,209 adopted on the recommendation of
the Sixth Committee,210 the General Assembly took note of the report and rec-
ommended that the International Law Commission should continue its work on
the topics in its current programme. The Assembly also decided that the Sixth
Committee, in structuring its debate on the report of the International Law Com-
mission at its forty-fourth session of the General Assembly, should bear in mind
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the possibility of reserving time for informal exchanges of views on matters
relating to the Commission; and urged Governments and, as appropriate, inter-
national organizations to respond in writing as fully and expeditiously as pos-
sible to the requests of the Commission for comments, observations and replies
to questionnaires and for materials on topics in its programme of work. Further-
more, the General Assembly, by its resolution 43/164 also of 9 December 1988,211

adopted on the recommendation of the Sixth Committee,212 invited the Interna-
tional Law Commission to continue its work on the elaboration of the draft
Code of Crimes against the Peace and Security of Mankind including the elabo-
ration of a list of crimes, taking into account the progress made at its fortieth
session, as well as the views expressed during the forty-third session of the
General Assembly; and noted the approach currently envisaged by the Commis-
sion in dealing with the judicial authority to be assigned for the implementation
of the provisions of the draft Code, and encouraged the Commission to explore
further all possible alternatives on the question.

__________________

7. UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW213

TWENTY-FIRST SESSION OF THE COMMISSION214

The United Nations Commission on International Trade Law (UNCITRAL)
held its twenty-first session at New York, from 11 to 20 April 1988.

On the issue of electronic funds transfers, the Commission had before it
the report of the Working Group on International Payments on the work of its
sixteenth session,215 at which the Working Group had undertaken the prepara-
tion of the Model Rules on electronic funds transfers. There were discussions
on whether the Model Rules should be restricted to international funds trans-
fers, and the Commission agreed that a decision to also include domestic funds
transfers should be made at a later date.

Regarding the draft Convention on International Bills of Exchange and
International Promissory Notes, the Commission considered some procedural
aspects of the implementation of General Assembly resolution 42/153 of 7 De-
cember 1987 in which the Assembly had requested the Secretary-General to
request all States to submit observations and proposals they wished to make on
the draft Convention by 30 April 1988. The Commission noted that the General
Assembly had decided to consider, at its forty-third session, the draft Conven-
tion with a view to its adoption at that session, and in the light of the fact that the
draft Convention had been prepared over a 16-year period, the view was ex-
pressed that the Commission should recommend to the General Assembly that
the project be brought to completion at its forthcoming session.

The Commission considered the report of the Secretary-General on stand-
by letters of credit and guarantees,216 and agreed with the conclusions of the
report that a greater degree of certainty and uniformity was desirable in the
regulation of these two instruments and that future work be envisaged in two
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stages, the first relating to contractual rules or model terms and the second per-
taining to statutory law. In this regard, the Commission welcomed the work
undertaken by the International Chamber of Commerce (ICC) in preparing draft
Uniform Rules on Guarantees, and supported the suggestion that one session of
the Working Group on International Contract Practices would be devoted to a
review of the ICC draft Rules, while at the same time noting that this would be
the first time that a working group of the Commission would review a text pre-
pared by another organization. Concerning the second stage, it was agreed that
a final decision on the need for a uniform law dealing with matters that could
not effectively be regulated by agreement of the parties, such as fraud or mani-
fest abuse, should be taken at a later stage.

The Commission also had before it the report of the Working Group on
International Contract Practices on the work of its eleventh session.217  The Com-
mission noted that the Working Group had completed its task of preparing a
draft text of uniform rules on the liability of operators of transport terminals and
that the Working Group had recommended the adoption of the uniform rules in
the form of a convention. The Commission decided to consider at its twenty-
second session, with a view to its adoption, the draft Convention on the Liabil-
ity of Operators of Transport Terminals in International Trade as prepared by
the Working Group.

Since its nineteenth session in 1986, the Commission, in the context of its
discussions on the new international economic order, had considered the topic
of countertrade. At the current session, the Commission had before it a report
entitled “Preliminary study of legal issues in international countertrade”,218 which
contained a description of contractual approaches to countertrade and an enu-
meration of some of the more important legal issues involved in that type of
trade. After discussions, the Commission decided to prepare a legal guide on
drawing up countertrade contracts that, however, would not duplicate the work
of other organizations.

Also, at the nineteenth session, the Commission had entrusted the topic of
procurement to the Working Group on the New International Economic Order,
and the Commission noted that the Working Group would commence its work
on the topic at the Working Group’s tenth session, from 17 to 28 October 1988.

The Commission also had before it, for discussion, a note which had been
requested from the Secretariat on the future programme of work of the Com-
mission,219 and a report of the Secretary-General that sets forth a register of
international organizations engaged in activities in the field of international trade
law.220

Consideration by the General Assembly

By its resolution 43/166 of 9 December 1988,221 adopted on the recom-
mendation of the Sixth Committee,222 the General Assembly took note of the
report of the United Nations Commission on International Trade Law on the
work of its twenty-first session; reaffirmed the importance, in particular for de-
veloping countries, of the work of the Commission concerned with training and
assistance in the field of international trade law and the desirability for it to
sponsor seminars and symposia, in particular those organized on a regional ba-
sis, to promote such training and assistance, and, in this connection, expressed
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its appreciation to Lesotho and the Preferential Trade Area of Eastern and South-
ern African States for their collaboration with the secretariat of the Commission
in organizing the seminar on international trade law held at Maseru and to the
Governments whose contributions enabled the seminar to take place; repeated
its invitation to those States which had not yet done so to consider ratifying or
acceding to the following conventions:  (a) Convention on the Limitation Pe-
riod in the International Sale of Goods, of 14 June 1974;223 (b) Protocol amend-
ing the Convention on the Limitation Period in the International Sale of Goods,
of 11 April 1980;224 (c) United Nations Convention on Contracts for the Interna-
tional Sale of Goods, of 11 April 1980;225 and (d) the United Nations Conven-
tion on the Carriage of Goods by Sea, of 31 March 1978.226  The Assembly
further welcomed the decision of the Commission to collect and disseminate
court decisions and arbitral awards relating to legal texts emanating from its
work so as to further the uniformity of their application in practice. Moreover,
the General Assembly, by its resolution 43/165 also of 9 December 1988,227

adopted on the recommendation of the Sixth Committee,228 expressed its appre-
ciation to UNCITRAL for preparing the text of the draft Convention on Interna-
tional Bills of Exchange and International Promissory Notes,229 and adopted
and opened for signature or accession the Convention contained in the annex to
the present resolution.

__________________

8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMIT-
TEE OF THE GENERAL ASSEMBLY AND BY AD HOC LEGAL
BODIES230 231

(a) Report of the Committee on Relations with the Host Country

The General Assembly, by its resolution 43/172 of 9 December 1988,232

adopted on the recommendation of the Sixth Committee,233 having considered
the report of the Committee on Relations with the Host Country,234 endorsed the
recommendations and conclusions of the Committee contained in paragraph 81
of the report; urged the host country, the United States, to take all necessary
measures to continue to prevent criminal acts, including harassment and viola-
tions of the security of missions and the safety of their personnel or infringe-
ments of the inviolability of their property, in order to ensure the existence and
functioning of all missions; reiterated its request to the parties concerned to
follow consultations with a view to reaching solutions to the issues raised by
certain Member States concerning the size of their missions; urged the host
country, in the light of the consideration by the Committee of travel regulations
issued by the host country, to continue to honour its obligations to facilitate the
functioning of the United Nations and the missions accredited to it. Moreover,
by its resolution 43/48 of 30 November 1988,235 adopted on the recommenda-
tion of the Sixth Committee,236 the General Assembly, having been apprised that
the Palestine Liberation Organization (PLO), in conformity with the usual prac-
tice, had requested through the Secretary-General an entry visa for Mr. Yasser
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Arafat, Chairman of the Executive Committee of the PLO, in order to partici-
pate in the forty-third session of the General Assembly; having been informed
of the decision of the host country to deny the requested visa, in violation of its
international legal obligations under the Agreement between the United Na-
tions and the United States regarding the Headquarters of the United Nations,237

and endorsing the opinion of the Legal Counsel of the United Nations,238 af-
firmed the right of the Palestine Liberation Organization freely to designate the
members of its delegation to participate in the sessions and the work of the
General Assembly; deplored the failure by the host country to approve the grant-
ing of the requested entry visa; considered that this decision by the Government
of the United States, the host country, constituted a violation of the international
legal obligations of the host country under the Agreement; and urged the host
country to abide scrupulously by the provisions of the Agreement and to recon-
sider and reverse its decision.

(b) Declaration on the Prevention and Removal of Disputes and Situations
Which May Threaten International Peace and Security and on the Role of
the United Nations in this Field

The General Assembly, by its resolution 43/51 of 5 December 1988,239

adopted on the recommendation of the Sixth Committee,240 taking note of the
report of the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization,241 which completed a draft Dec-
laration on the Prevention and Removal of Disputes and Situations Which May
Threaten International Peace and Security and on the Role of the United Na-
tions in this Field, approved the text of the Declaration, and requested the Sec-
retary-General to inform the Governments of the States Members of the United
Nations or members of specialized agencies, and the Security Council, of the
adoption of the Declaration. The text of the Declaration follows:

Declaration on the Prevention and Removal of Disputes and Situations
Which May Threaten International Peace and Security and on the
Role of the United Nations in this Field

The General Assembly,

Recognizing the important role that the United Nations and its organs can
play in the prevention and removal of international disputes and situations which
may lead to international friction or give rise to an international dispute, the
continuance of which may threaten the maintenance of international peace and
security (hereafter:  “disputes” or “situations”), within their respective func-
tions and powers under the Charter of the United Nations,

Convinced that the strengthening of such a role of the United Nations will
enhance its effectiveness in dealing with questions relating to the maintenance
of international peace and security and in promoting the peaceful settlement of
international disputes,

Recognizing the fundamental responsibility of States for the prevention
and removal of disputes and situations,

Recalling that the peoples of the United Nations are determined to practise
tolerance and live together in peace with one another as good neighbours,
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Bearing in mind the right of all States to resort to peaceful means of their
own choice for the prevention and removal of disputes or situations,

Reaffirming the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter
of the United Nations, the Manila Declaration on the Peaceful Settlement of
International Disputes and the Declaration on the Enhancement of the Effec-
tiveness of the Principle of Refraining from the Threat or Use of Force in Inter-
national Relations,

Recalling that it is the duty of States to refrain in their international rela-
tions from military, political, economic or any other form of coercion against
the political independence or territorial integrity of any State,

Calling upon States to cooperate fully with the relevant organs of the United
Nations and to support actions taken by them in accordance with the Charter
relating to the prevention or removal of disputes and situations,

Bearing in mind the obligation of States to conduct their relations with
other States in accordance with international law, including the principles of the
United Nations,

Reaffirming the principle of equal rights and self-determination of peoples,

Recalling that the Charter confers on the Security Council the primary re-
sponsibility for the maintenance of international peace and security, and that
Member States have agreed to accept and carry out its decisions in accordance
with the Charter,

Recalling also the important role conferred by the Charter on the General
Assembly and the Secretary-General in the maintenance of international peace
and security,

1. Solemnly declares that:

1. States should act so as to prevent in their international relations the
emergence or aggravation of disputes or situations, in particular by fulfiling in
good faith their obligations under international law;

2. In order to prevent disputes or situations, States should develop their
relations on the basis of the sovereign equality of States and in such a manner as
to enhance the effectiveness of the collective security system through the effec-
tive implementation of the provisions of the Charter of the United Nations;

3. States should consider the use of bilateral or multilateral consultations
in order better to understand each other’s views, positions and interests;

4. States party to regional arrangements or members of agencies referred
to in Article 52 of the Charter should make every effort to prevent or remove
local disputes or situations through such arrangements and agencies;

5. States concerned should consider approaching the relevant organs of
the United Nations in order to obtain advice or recommendations on preventive
means for dealing with a dispute or situation;

6. Any State party to a dispute or directly concerned with a situation,
particularly if it intends to request a meeting of the Security Council, should
approach the Council, directly or indirectly, at an early stage and, if appropriate,
on a confidential basis;
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7. The Security Council should consider holding from time to time meet-
ings, including at a high level with the participation, in particular, of Ministers
for Foreign Affairs, or consultations to review the international situation and
search for effective ways of improving it;

8. In the course of the preparation for the prevention or removal of par-
ticular disputes or situations, the Security Council should consider making use
of the various means at its disposal, including the appointment of the Secretary-
General as rapporteur for a specified question;

9. When a particular dispute or situation is brought to the attention of the
Security Council without a meeting being requested, the Council should con-
sider holding consultations with a view to examining the facts of the dispute or
situation and keeping it under review, with the assistance of the Secretary-Gen-
eral when needed; the States concerned should have the opportunity of making
their views known;

10. In such consultations, consideration should be given to employing
such informal methods as the Security Council deems appropriate, including
confidential contacts by its President;

11. In such consultations, the Security Council should consider, inter alia:

(a) Reminding the States concerned to respect their obligations under the
Charter;

(b) Making an appeal to the States concerned to refrain from any action
which might give rise to a dispute or lead to the deterioration of the dispute or
situation;

(c) Making an appeal to the States concerned to take action which might
help to remove, or to prevent the continuation or deterioration of, the dispute or
situation;

12. The Security Council should consider sending, at an early stage, fact-
finding or good offices missions or establishing appropriate forms of United
Nations presence, including observers and peace-keeping operations, as a means
of preventing the further deterioration of the dispute or situation in the areas
concerned;

13. The Security Council should consider encouraging and, where ap-
propriate, endorsing efforts at the regional level by the States concerned or by
regional arrangements or agencies to prevent or remove a dispute or situation in
the region concerned;

14. Taking into consideration any procedures that have already been
adopted by the States directly concerned, the Security Council should consider
recommending to them appropriate procedures or methods of settlement of dis-
putes or adjustment of situations, and such terms of settlement as it deems ap-
propriate;

15. The Security Council, if it is appropriate for promoting the preven-
tion and removal of disputes or situations, should, at an early stage, consider
making use of the provisions of the Charter concerning the possibility of re-
questing the International Court of Justice to give an advisory opinion on any
legal question;
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16. The General Assembly should consider making use of the provisions
of the Charter in order to discuss disputes or situations, when appropriate, and,
in accordance with Article 11 and subject to Article 12 of the Charter, making
recommendations;

17. The General Assembly should consider, where appropriate, support-
ing efforts undertaken at the regional level by the States concerned or by re-
gional arrangements or agencies, to prevent or remove a dispute or situation in
the region concerned;

18. If a dispute or situation has been brought before it, the General As-
sembly should consider including in its recommendations making more use of
fact-finding capabilities, in accordance with Article 11 and subject to Article 12
of the Charter;

19. The General Assembly, if it is appropriate for promoting the preven-
tion and removal of disputes or situations, should consider making use of the
provisions of the Charter concerning the possibility of requesting the Interna-
tional Court of Justice to give an advisory opinion on any legal question;

20. The Secretary-General, if approached by a State or States directly
concerned with a dispute or situation, should respond swiftly by urging the States
to seek a solution or adjustment by peaceful means of their own choice under
the Charter and by offering his good offices or other means at his disposal, as he
deems appropriate;

21. The Secretary-General should consider approaching the States directly
concerned with a dispute or situation in an effort to prevent it from becoming a
threat to the maintenance of international peace and security;

22. The Secretary-General should, where appropriate, consider making
full use of fact-finding capabilities, including, with the consent of the host State,
sending a representative or fact-finding missions to areas where a dispute or a
situation exists; where necessary, the Secretary-General should also consider
making the appropriate arrangements;

23. The Secretary-General should be encouraged to consider using, at as
early a stage as he deems appropriate, the right that is accorded to him under
Article 99 of the Charter;

24. The Secretary-General should, where appropriate, encourage efforts
undertaken at the regional level to prevent or remove a dispute or situation in
the region concerned;

25. Should States fail to prevent the emergence or aggravation of a dis-
pute or situation, they shall continue to seek a settlement by peaceful means in
accordance with the Charter;

2. Declares that nothing in the present Declaration shall be construed as
prejudicing in any manner the provisions of the Charter, including those con-
tained in Article 2, paragraph 7, thereof, or the rights and duties of States, or the
scope of the functions and the powers of United Nations organs under the Char-
ter, in particular those relating to the maintenance of international peace and
security;

3. Also declares that nothing in the present Declaration could in any way
prejudice the right of self-determination, freedom and independence of peoples
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forcibly deprived of that right and referred to in the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations, particularly peoples un-
der colonial or racist regimes or other forms of alien domination.

(c) Observer status of national liberation movements recognized by the
Organization of African Unity and/or by the League of Arab States

The General Assembly adopted, on 9 December 1988, resolutions 43/160
A242 and 43/160 B,243 on the recommendation of the Sixth Committee.244  By
resolution 43/160 A, the Assembly, taking note of the report of the Secretary-
General,245 decided that the Palestine Liberation Organization (PLO) and the
South West Africa People’s Organization (SWAPO) were entitled to have their
communications relating to the sessions and work of the General Assembly is-
sued and circulated directly, and without intermediary, as official documents of
the Assembly; decided also that the PLO and SWAPO were entitled to have
their communications relating to the sessions and work of all international con-
ferences convened under the auspices of the General Assembly of the United
Nations issued and circulated directly, and without intermediary, as official docu-
ments of those conferences; and authorized the Secretariat to issue and circulate
as official documents of the United Nations, under the appropriate symbol of
other organs or conferences of the United Nations, communications submitted
directly, without intermediary, by the PLO and SWAPO, on matters relative to
the work of those organs and conferences. By resolution 43/160 B, the Assem-
bly urged all States that have not done so, in particular those which acted as host
to international organizations or to conferences convened by, or held under the
auspices of, international organizations of a universal character, to consider as
soon as possible ratifying, or acceding to, the Vienna Convention on the Repre-
sentation of States in Their Relations with International Organizations of a Uni-
versal Character;246 and called once more upon the States concerned to accord to
the delegations of the national liberation movements recognized by the Organi-
zation of African Unity and/or by the League of Arab States and accorded ob-
server status by international organizations, the facilities, privileges and immu-
nities necessary for the performance of their functions, in accordance with the
provisions of the Vienna Convention.

(d) Status of the Protocols Additional to the Geneva Conventions of 1949
and relating to the protection of victims of armed conflicts

The General Assembly, by its resolution 43/161 of 9 December 1988,247

adopted on the recommendation of the Sixth Committee,248 having considered
the report of the Secretary-General,249 noted with appreciation the virtually uni-
versal acceptance of the Geneva Conventions of 1949250 and the increasingly
wide acceptance of the two additional Protocols of 1977;251 appealed to all States
parties to the Geneva Conventions of 1949 that have not yet done so to consider
becoming parties also to the additional Protocols at the earliest possible date;
and called upon all States becoming parties to Protocol I to consider making the
declaration provided for under article 90 of that Protocol.
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(e) Progressive development of the principles and norms of international
law relating to the new international economic order

By its resolution 43/162 of 9 December 1988,252 adopted on the recom-
mendation of the Sixth Committee,253 the General Assembly, recalling the ana-
lytical study254 submitted to the General Assembly at its thirty-ninth session by
the United Nations Institute for Training and Research, noted with appreciation
the views and comments submitted by Governments pursuant to resolutions 40/
67, 41/73 and 42/149;255 requested the Secretary-General:  (a) to continue to
seek proposals of Member States concerning the most appropriate procedures
to be adopted with regard to the consideration of the analytical study, as well as
the codification and progressive development of the principles and norms of
international law relating to the new international economic order, and (b) to
include the proposals received in accordance with subparagraph (a) above in a
report to be submitted to the General Assembly at its forty-fourth session; and
recommended that the Sixth Committee should consider making a final deci-
sion at the forty-fourth session of the General Assembly on the question of the
appropriate forum within its framework which would undertake the task of com-
pleting the elaboration of the process of codification and progressive develop-
ment of the principles and norms of international law relating to the new inter-
national economic order, taking into account the proposals and suggestions which
have been or will be submitted by Member States on the matter.

(f) Peaceful settlement of disputes between States

The General Assembly, by its resolution 43/163 of 9 December 1988,256

adopted on the recommendation of the Sixth Committee,257 taking note with
interest of the report of the Secretary-General,258 again urged all States to ob-
serve and promote in good faith the provisions of the Manila Declaration on the
Peaceful Settlement of International Disputes259 in the settlement of their inter-
national disputes; requested the Secretary-General to submit to the General As-
sembly at its forty-fourth session a further report containing the replies of Mem-
ber States, relevant United Nations bodies and specialized agencies, regional
intergovernmental organizations and interested international legal bodies on the
implementation of the Manila Declaration and on ways and means of increasing
the effectiveness of this instrument.

(g) Consideration of effective measures to enhance the protection, security
and safety of diplomatic and consular missions and representatives

By its resolution 43/167 of 9 December 1988,260 adopted on the recommen-
dation of the Sixth Committee,261 the General Assembly took note of the report of
the Secretary-General;262 strongly condemned acts of violence against diplomatic
and consular missions and representatives, as well as against missions and repre-
sentatives to international intergovernmental organizations and officials of such
organizations, and emphasized that such acts could never be justified; and urged
States to observe, implement and enforce the principles and rules of international
law governing diplomatic and consular relations and, in particular, to ensure, in
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conformity with their international obligations, the protection, security and safety
of the missions, representatives and officials mentioned above officially present
in territories under their jurisdiction, including practical measures to prohibit in
their territories illegal activities of persons, groups and organizations that encour-
age, instigate, organize or engage in the perpetration of acts against the security
and safety of such missions, representatives and officials.

(h) Report of the Ad Hoc Committee on the Drafting of an International Conven-
tion against the Recruitment, Use, Financing and Training of Mercenaries

The General Assembly, by its resolution 43/168 of 9 December 1988,263

adopted on the recommendation of the Sixth Committee,264 took note of the
report of the Ad Hoc Committee on the Drafting of an International Convention
against the Recruitment, Use, Financing and Training of Mercenaries;265 and
decided to renew the mandate of the Ad Hoc Committee with a view to complet-
ing as soon as possible a draft international convention against the recruitment,
use, financing and training of mercenaries.

(i) Report of the Special Committee on the Charter of the United Nations
and on the Strengthening of the Role of the Organization

The General Assembly, by its resolution 43/170 of 9 December 1988,266

adopted on the recommendation of the Sixth Committee,267 took note of the
report of the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization;268 decided that the Special Com-
mittee should hold its next session from 27 March to 14 April 1989; further
decided that the Special Committee should accept the participation of the ob-
servers of Member States, including in the meetings of its working group; and
requested the Secretary-General to continue, on a priority basis, the preparation
of the draft handbook on the peaceful settlement of disputes between States,
and to report to the Special Committee at its session in 1989 on the progress of
work, before submitting to it the draft handbook in its final form, with a view to
its approval at a later stage.

(j) Development and strengthening of good-neighbourliness between States

The General Assembly adopted, on 9 December 1988, resolutions 43/171
A269 and 43/171 B,270 on the recommendation of the Sixth Committee.271  In
resolution 43/171 A, the Assembly took note of the report of the Subcommittee
on Good-Neighbourliness,272 established by the Sixth Committee during the forty-
third session of the General Assembly. In resolution 43/171 B, the Assembly
reaffirmed that good-neighbourliness fully conformed with the purposes of the
United Nations and should be founded upon the strict observance of the prin-
ciples of the United Nations as embodied in the Charter and in the Declaration
on Principles of International Law concerning Friendly Relations and Coopera-
tion among States in accordance with the Charter of the United Nations,273 and
so presupposed the rejection of any acts seeking to establish zones of influence
or domination.
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(k) Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment

The General Assembly, by its resolution 43/173 of 9 December 1988,274

adopted on the recommendation of the Sixth Committee,275 approved the Body
of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, the text of which follows:

Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment

SCOPE OF THE BODY OF PRINCIPLES

These principles apply for the protection of all persons under any form of
detention or imprisonment.

USE OF TERMS

For the purposes of the Body of Principles:

(a) “Arrest” means the act of apprehending a person for the alleged com-
mission of an offence or by the action of an authority;

(b) “Detained person” means any person deprived of personal liberty
except as a result of conviction for an offence;

(c) “Imprisoned person” means any person deprived of personal liberty
as a result of conviction for an offence;

(d) “Detention” means the condition of detained persons as defined above;

(e) “Imprisonment” means the condition of imprisoned persons as de-
fined above;

(f) The words “a judicial or other authority” mean a judicial or other au-
thority under the law whose status and tenure should afford the strongest pos-
sible guarantees of competence, impartiality and independence.

Principle 1

All persons under any form of detention or imprisonment shall be treated
in a humane manner and with respect for the inherent dignity of the human
person.

Principle 2

Arrest, detention or imprisonment shall only be carried out strictly in ac-
cordance with the provisions of the law and by competent officials or persons
authorized for that purpose.

Principle 3

There shall be no restriction upon or derogation from any of the human
rights of persons under any form of detention or imprisonment recognized or
existing in any State pursuant to law, conventions, regulations or custom on the
pretext that this Body of Principles does not recognize such rights or that it
recognizes them to a lesser extent.
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Principle 4

Any form of detention or imprisonment and all measures affecting the hu-
man rights of a person under any form of detention or imprisonment shall be
ordered by, or be subject to the effective control of, a judicial or other authority.

Principle 5

1. These principles shall be applied to all persons within the territory of
any given State, without distinction of any kind, such as race, colour, sex, lan-
guage, religion or religious belief, political or other opinion, national, ethnic or
social origin, property, birth or other status.

2. Measures applied under the law and designed solely to protect the rights
and special status of women, especially pregnant women and nursing mothers,
children and juveniles, aged, sick or handicapped persons shall not be deemed
to be discriminatory. The need for, and the application of, such measures shall
always be subject to review by a judicial or other authority.

Principle 6

No person under any form of detention or imprisonment shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment.*  No cir-
cumstance whatever may be invoked as a justification for torture or other cruel,
inhuman or degrading treatment or punishment.

Principle 7

1. States should prohibit by law any act contrary to the rights and duties
contained in these principles, make any such act subject to appropriate sanc-
tions and conduct impartial investigations upon complaints.

2. Officials who have reason to believe that a violation of this Body of
Principles has occurred or is about to occur shall report the matter to their supe-
rior authorities and, where necessary, to other appropriate authorities or organs
vested with reviewing or remedial powers.

3. Any other person who has ground to believe that a violation of this
Body of Principles has occurred or is about to occur shall have the right to
report the matter to the superiors of the officials involved as well as to other
appropriate authorities or organs vested with reviewing or remedial powers.

Principle 8

Persons in detention shall be subject to treatment appropriate to their
unconvicted status. Accordingly, they shall, whenever possible, be kept sepa-
rate from imprisoned persons.

____________________
*The term “cruel, inhuman or degrading treatment or punishment” should be inter-

preted so as to extend the widest possible protection against abuses, whether physical or
mental, including the holding of a detained or imprisoned person in conditions which
deprive him, temporarily or permanently, of the use of any of his natural senses such as:
sight or hearing, or of his awareness of place or the passing of time.
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Principle 9

The authorities which arrest a person, keep him under detention or investigate
the case shall exercise only the powers granted to them under the law and the exer-
cise of these powers shall be subject to recourse to a judicial or other authority.

Principle 10

Anyone who is arrested shall be informed at the time of his arrest of the
reason for his arrest and shall be promptly informed of any charges against him.

Principle 11

1. A person shall not be kept in detention without being given an effec-
tive opportunity to be heard promptly by a judicial or other authority. A detained
person shall have the right to defend himself or to be assisted by counsel as
prescribed by law.

2. A detained person and his counsel, if any, shall receive prompt and full
communication of any order of detention, together with the reasons therefor.

3. A judicial or other authority shall be empowered to review as appro-
priate the continuance of detention.

Principle 12

1. There shall be duly recorded:

(a) The reasons for the arrest;

(b) The time of the arrest and the taking of the arrested person to a place
of custody as well as that of his first appearance before a judicial or other au-
thority;

(c) The identity of the law enforcement officials concerned;

(d) Precise information concerning the place of custody.

2. Such records shall be communicated to the detained person, or his
counsel, if any, in the form prescribed by law.

Principle 13

Any person shall, at the moment of arrest and at the commencement of de-
tention or imprisonment, or promptly thereafter, be provided by the authority re-
sponsible for his arrest, detention or imprisonment, respectively, with information
on and an explanation of his rights and how to avail himself of such rights.

Principle 14

A person who does not adequately understand or speak the language used
by the authorities responsible for his arrest, detention or imprisonment is en-
titled to receive promptly in a language which he understands the information
referred to in principle 10, principle 11, paragraph 2, principle 12, paragraph 1,
and principle 13 and to have the assistance, free of charge, if necessary, of an
interpreter in connection with legal proceedings subsequent to his arrest.
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Principle 15

Notwithstanding the exceptions contained in principle 16, paragraph 4, and
principle 18, paragraph 3, communication of the detained or imprisoned person
with the outside world, and in particular his family or counsel, shall not be
denied for more than a matter of days.

Principle 16

1. Promptly after arrest and after each transfer from one place of deten-
tion or imprisonment to another, a detained or imprisoned person shall be en-
titled to notify or to require the competent authority to notify members of his
family or other appropriate persons of his choice of his arrest, detention or im-
prisonment or of the transfer and of the place where he is kept in custody.

2. If a detained or imprisoned person is a foreigner, he shall also be
promptly informed of his right to communicate by appropriate means with a
consular post or the diplomatic mission of the State of which he is a national or
which is otherwise entitled to receive such communication in accordance with
international law or with the representative of the competent international orga-
nization, if he is a refugee or is otherwise under the protection of an intergov-
ernmental organization.

3. If a detained or imprisoned person is a juvenile or is incapable of un-
derstanding his entitlement, the competent authority shall on its own initiative
undertake the notification referred to in the present principle. Special attention
shall be given to notifying parents or guardians.

4. Any notification referred to in the present principle shall be made or
permitted to be made without delay. The competent authority may however de-
lay a notification for a reasonable period where exceptional needs of the inves-
tigation so require.

Principle 17

1. A detained person shall be entitled to have the assistance of a legal
counsel. He shall be informed of his right by the competent authority promptly
after arrest and shall be provided with reasonable facilities for exercising it.

2. If a detained person does not have a legal counsel of his own choice,
he shall be entitled to have a legal counsel assigned to him by a judicial or other
authority in all cases where the interests of justice so require and without pay-
ment by him if he does not have sufficient means to pay.

Principle 18

1. A detained or imprisoned person shall be entitled to communicate and
consult with his legal counsel.

2. A detained or imprisoned person shall be allowed adequate time and
facilities for consultations with his legal counsel.
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3. The right of a detained or imprisoned person to be visited by and to
consult and communicate, without delay or censorship and in full confidential-
ity, with his legal counsel may not be suspended or restricted save in excep-
tional circumstances, to be specified by law or lawful regulations, when it is
considered indispensable by a judicial or other authority in order to maintain
security and good order.

4. Interviews between a detained or imprisoned person and his legal coun-
sel may be within sight, but not within the hearing, of a law enforcement official.

5. Communications between a detained or imprisoned person and his le-
gal counsel mentioned in the present principle shall be inadmissible as evidence
against the detained or imprisoned person unless they are connected with a con-
tinuing or contemplated crime.

Principle 19

A detained or imprisoned person shall have the right to be visited by and to
correspond with, in particular, members of his family and shall be given ad-
equate opportunity to communicate with the outside world, subject to reason-
able conditions and restrictions as specified by law or lawful regulations.

Principle 20

If a detained or imprisoned person so requests, he shall if possible be kept in
a place of detention or imprisonment reasonably near his usual place of residence.

Principle 21

1. It shall be prohibited to take undue advantage of the situation of a
detained or imprisoned person for the purpose of compelling him to confess, to
incriminate himself otherwise or to testify against any other person.

2. No detained person while being interrogated shall be subject to vio-
lence, threats or methods of interrogation which impair his capacity of decision
or his judgement.

Principle 22

No detained or imprisoned person shall, even with his consent, be sub-
jected to any medical or scientific experimentation which may be detrimental to
his health.

Principle 23

1. The duration of any interrogation of a detained or imprisoned person
and of the intervals between interrogations as well as the identity of the officials
who conducted the interrogations and other persons present shall be recorded
and certified in such form as may be prescribed by law.

2. A detained or imprisoned person, or his counsel when provided by
law, shall have access to the information described in paragraph 1 of the present
principle.
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Principle 24

A proper medical examination shall be offered to a detained or imprisoned
person as promptly as possible after his admission to the place of detention or
imprisonment, and thereafter medical care and treatment shall be provided when-
ever necessary. This care and treatment shall be provided free of charge.

Principle 25

A detained or imprisoned person or his counsel shall, subject only to rea-
sonable conditions to ensure security and good order in the place of detention or
imprisonment, have the right to request or petition a judicial or other authority
for a second medical examination or opinion.

Principle 26

The fact that a detained or imprisoned person underwent a medical exami-
nation, the name of the physician and the results of such an examination shall be
duly recorded. Access to such records shall be ensured. Modalities therefore
shall be in accordance with relevant rules of domestic law.

Principle 27

Non-compliance with these principles in obtaining evidence shall be taken
into account in determining the admissibility of such evidence against a de-
tained or imprisoned person.

Principle 28

A detained or imprisoned person shall have the right to obtain within the
limits of available resources, if from public sources, reasonable quantities of edu-
cational, cultural and informational material, subject to reasonable conditions to
ensure security and good order in the place of detention or imprisonment.

Principle 29

1. In order to supervise the strict observance of relevant laws and regula-
tions, places of detention shall be visited regularly by qualified and experienced
persons appointed by, and responsible to, a competent authority distinct from
the authority directly in charge of the administration of the place of detention or
imprisonment.

2. A detained or imprisoned person shall have the right to communicate
freely and in full confidentiality with the persons who visit the places of deten-
tion or imprisonment in accordance with paragraph 1 of the present principle,
subject to reasonable conditions to ensure security and good order in such places.

Principle 30

1. The types of conduct of the detained or imprisoned person that consti-
tute disciplinary offences during detention or imprisonment, the description and
duration of disciplinary punishment that may be inflicted and the authorities
competent to impose such punishment shall be specified by law or lawful regu-
lations and duly published.
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2. A detained or imprisoned person shall have the right to be heard be-
fore disciplinary action is taken. He shall have the right to bring such action to
higher authorities for review.

Principle 31

The appropriate authorities shall endeavour to ensure, according to domes-
tic law, assistance when needed to dependent and, in particular, minor members
of the families of detained or imprisoned persons and shall devote a particular
measure of care to the appropriate custody of children left without supervision.

Principle 32

1. A detained person or his counsel shall be entitled at any time to take
proceedings according to domestic law before a judicial or other authority to
challenge the lawfulness of his detention in order to obtain his release without
delay, if it is unlawful.

2. The proceedings referred to in paragraph 1 of the present principle
shall be simple and expeditious and at no cost for detained persons without
adequate means. The detaining authority shall produce without unreasonable
delay the detained person before the reviewing authority.

Principle 33

1. A detained or imprisoned person or his counsel shall have the right to
make a request or complaint regarding his treatment, in particular in case of
torture or other cruel, inhuman or degrading treatment, to the authorities re-
sponsible for the administration of the place of detention and to higher authori-
ties and, when necessary, to appropriate authorities vested with reviewing or
remedial powers.

2. In those cases where neither the detained or imprisoned person nor his
counsel has the possibility to exercise his rights under paragraph 1 of the present
principle, a member of the family of the detained or imprisoned person or any
other person who has knowledge of the case may exercise such rights.

3. Confidentiality concerning the request or complaint shall be maintained
if so requested by the complainant.

4. Every request or complaint shall be promptly dealt with and replied to
without undue delay. If the request or complaint is rejected, or in case of inordi-
nate delay, the complainant shall be entitled to bring it before a judicial or other
authority. Neither the detained or imprisoned person nor any complainant under
paragraph 1 of the present principle shall suffer prejudice for making a request
or complaint.

Principle 34

Whenever the death or disappearance of a detained or imprisoned person
occurs during his detention or imprisonment, an inquiry into the cause of death
or disappearance shall be held by a judicial or other authority, either on its own
motion or at the instance of a member of the family of such a person or any
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person who has knowledge of the case. When circumstances so warrant, such an
inquiry shall be held on the same procedural basis whenever the death or disap-
pearance occurs shortly after the termination of the detention or imprisonment.
The findings of such inquiry or a report thereon shall be made available upon
request, unless doing so would jeopardize an ongoing criminal investigation.

Principle 35

1. Damage incurred because of acts or omissions by a public official con-
trary to the rights contained in these principles shall be compensated according
to the applicable rules on liability provided by domestic law.

2. Information required to be recorded under these principles shall be
available in accordance with procedures provided by domestic law for use in
claiming compensation under the present principle.

Principle 36

1. A detained person suspected of or charged with a criminal offence shall
be presumed innocent and shall be treated as such until proved guilty according
to law in a public trial at which he has had all the guarantees necessary for his
defence.

2. The arrest or detention of such a person pending investigation and trial
shall be carried out only for the purposes of the administration of justice on
grounds and under conditions and procedures specified by law. The imposition
of restrictions upon such a person which are not strictly required for the purpose
of the detention or to prevent hindrance to the process of investigation or the
administration of justice, or for the maintenance of security and good order in
the place of detention shall be forbidden.

Principle 37

A person detained on a criminal charge shall be brought before a judicial or
other authority provided by law promptly after his arrest. Such authority shall
decide without delay upon the lawfulness and necessity of detention. No person
may be kept under detention pending investigation or trial except upon the writ-
ten order of such an authority. A detained person shall, when brought before
such an authority, have the right to make a statement on the treatment received
by him while in custody.

Principle 38

A person detained on a criminal charge shall be entitled to trial within a
reasonable time or to release pending trial.

Principle 39

Except in special cases provided by law, a person detained on a criminal
charge shall be entitled, unless a judicial or other authority decides otherwise in
the interest of the administration of justice, to release pending trial subject to
the conditions that may be imposed in accordance with the law. Such authority
shall keep the necessity of detention under review.
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General clause

Nothing in this Body of Principles shall be construed as restricting or dero-
gating from any right defined in the International Covenant on Civil and Politi-
cal Rights.

__________________

9. RESPECT FOR THE PRIVILEGES AND IMMUNITIES OF OF-
FICIALS OF THE UNITED NATIONS AND THE SPECIALIZED
AGENCIES AND RELATED ORGANIZATIONS

The General Assembly, by its resolution 43/225 of 21 December 1988,276

adopted on the recommendation of the Fifth Committee,277 took note with con-
cern of the report of the Secretary-General,278 submitted on behalf of the Ad-
ministrative Committee on Coordination, and of the developments indicated
therein, in particular, the significant number of new cases of arrest and deten-
tion and those regarding previously reported cases under this category; also
took note with concern of the restrictions on duty travel of officials as indicated
in the report of the Secretary-General; further took note with concern of the
information contained in the report of the Secretary-General related to taxation
and the status, privileges and immunities of officials; deplored the increase in
the number of cases where the functioning, safety and well-being of officials
had been adversely affected; also deplored the increasing number of cases in
which the lives and well-being of officials had been placed in jeopardy during
the exercise of their official functions; called upon all Member States scrupu-
lously to respect the privileges and immunities of all officials of the United
Nations and the specialized agencies and related organizations and to refrain
from any acts that would impede such officials in the performance of their func-
tions, thereby seriously affecting the proper functioning of the Organization;
also called upon the staff of the United Nations and the specialized agencies and
related organizations to comply with the obligations resulting from the Staff
Regulations and Rules of the United Nations, in particular, regulation 1.8, and
from the equivalent provisions governing the staff of the other agencies; and
further called upon the Secretary-General, as chief administrative officer of the
United Nations, to continue personally to act as the focal point in promoting and
ensuring the observance of the privileges and immunities of officials of the United
Nations and the specialized agencies and related organizations by using all such
means as are available to him.

__________________
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10. UNITED NATIONS INSTITUTE FOR
TRAINING AND RESEARCH

The General Assembly, by its resolution 43/201 of 20 December 1988,279

adopted on the recommendation of the Second Committee,280 took note of the
report of the Secretary-General281 prepared in response to resolution 42/197 of
11 December 1987 and the report of the Executive Director of the United Na-
tions Institute for Training and Research;282 reaffirmed the continuing validity
and relevance of the mandate of the Institute, as contained in the amended stat-
ute;283 reaffirmed also the continuing validity of resolution 42/197 and called
for the early implementation of all its provisions; and took note of the amend-
ment to the statute of the Institute regarding the designation of alternates to
members of the Board of Trustees who are unable to attend any meeting of the
Board.284

B. General review of the legal activities of intergovernmental
organizations related to the United Nations

1. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

I. CONSTITUTIONAL AND GENERAL LEGAL MATTERS

A. Interpretation of the rule on the convening of special sessions
of the Finance Committee

At its ninety-forth session, the Council examined the issue of the interpre-
tation of rule XXVII.8(b) of the General Rules of the Organization (GRO) and
concluded that it was implicit that a Member Nation requesting the convening
of a special session of the Finance Committee could also indicate a period, rea-
sonable in the circumstances, within which it would wish it to be convened. The
Council recommended that, in order to clarify the matter in the future, the Fi-
nance Committee adopt a new provision in its Rules of Procedure providing as
follows:

“Where the required number of requests for the calling of a session of
the Finance Committee is received under rule XXVII.8(a) or (b) GRO
and such requests indicate that the session should be called on a specific
date or within a specified time limit, the Chairman and the Director-Gen-
eral shall consult each other and the Members of the Committee with a
view to the calling of the session on the date or within the time limit
specified, bearing in mind the relevant factors, including the context and
urgency of the request, the availability of the Chairman and the majority
of the members of the Committee, conflicting meeting schedules and the
preparations necessary for convening the session.

Any session called pursuant to such requests shall be called as soon as
possible and at the latest within a period which shall not exceed 50 days from
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the date of receipt of the third request under subparagraph (a) or the fifth request
under subparagraph (b).”285

B. Regional representation on the Programme and Finance Committees

Conference resolution 11/87 adopted in November 1987 called on mem-
bers of the Council, when electing members of the Programme and Finance
Committees, to bear in mind the need for just and equitable representation of
the various regions, the fact that all regions that so wish should be represented
and the importance of rotation among the countries in each Region.

Taking note that certain regions were still underrepresented or not repre-
sented at all on the Programme and Finance Committees, the Council decided in
its ninety-fourth session to refer the matter once more to the Committee on
Constitutional and Legal Matters (CCLM).

C. African Forestry Commission

The Council approved in its ninety-fourth session the change of name of
the “African Forestry Commission” to “African Forestry and Wildlife Commis-
sion”. The change of title did not entail any change in the terms of reference of
the Commission.

II. ACTIVITIES OF LEGAL INTEREST RELATING TO COMMODITIES

A. Hard fibres

The Intergovernmental Group on Hard Fibres held its twenty-second ses-
sion in October 1988. It agreed to revise upwards the indicative price of sisal
fibre upon recommendation by the Sub-Group of Sisal and Henequen Produc-
ing Countries. It recommended that the quota system should be maintained in
principle, although the global and national quotas should remain suspended.
The Group also agreed, with the exception of two consuming countries, to raise
the indicative price for sisal baler twines. For abaca, the Group recommended to
raise the indicative price range for the composite of three major grades of Phil-
ippine fibre. It decided, however, that the mechanism triggering automatic con-
sultations between producers and consumers when the indicator price was ap-
proaching either limit of the range should remain suspended.

B. Jute, kenaf and allied fibres

(a) Informal price arrangements for jute and kenaf

The informal price arrangements operated under the auspices of the FAO
Intergovernmental Group on Jute, Kenaf and Allied Fibres were maintained in
1988. At its twenty-fourth session in 1988, the Group agreed not to change the
indicative prices set at its previous session for Bangladesh jute and Thai kenaf.

(b) Support to activities of the International Jute Organization (IJO)

FAO continued to provide support to the activities of the International Jute
Organization through:
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(i) Technical assistance in developing and implementing its projects
on jute agriculture and primary processing;

(ii) Supply of statistical and economic information on jute and its com-
peting synthetic materials;

(iii) Regular participation in the work of the biannual sessions of its
Council and Committee on Projects.

III. ACTIVITIES OF LEGAL INTEREST RELATING TO PLANT PROTECTION

FAO is developing a network of base collections, as requested by article 7
of the International Undertaking on Plant Genetic Resources and recommended
by the Commission on Plant Genetic Resources. In this respect, a letter was sent
by the Director-General to Governments and selected institutions to ascertain
the readiness to bring their base collections to this network. More than 20 Gov-
ernments and institutions provided positive replies. Fifteen more Governments
expressed further their wish to join the network during the third session of the
Commission. A further four Governments have offered space in their gene banks
to store international collections. FAO is negotiating with the government of
Norway for the establishment and operation of a permafrost international gene
bank in Spitsbergen.

Many of the documents for the sessions of the Commission on Plant Ge-
netic Resources and its Working Group included legal considerations on the
protection of genetic resources, biodiversity and biotechnology.

IV. LEGISLATIVE MATTERS

A. Activities connected with international meetings

FAO participated in and provided contributions to the following interna-
tional meetings:

 — Meeting of the GFCM, Technical Consultation on Red Coral of the
Mediterranean, Torre del Greco, Italy, 27-30 September 1988;

 — Meeting of the Sub-regional Commission on Fisheries — North-West
Africa, Bissau, 12-14 December 1988;

 — United National Interregional Meeting on River and Lake Basin De-
velopment, with emphasis on the Africa region, Addis Ababa, Ethio-
pia, 10-15 October 1988;

 — “The coastal countries of the Fishery Committee for the Eastern Cen-
tral Atlantic (CECAF) and the New Law of the Sea”, Workshop orga-
nized by the CECAF Subcommittee on Management of Resources
within the limits of National Jurisdiction, Tenerife, Spain, 12-14 Sep-
tember 1988;

 — European Food Law Association, Brussels, November 1988;
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 — Implementation of the International Code of Conduct on the Distri-
bution and Use of Pesticides in the South East Asia and the Pacific
Region, Bangkok, 14-25 November 1988.

B. Legislative assistance and advice in the field

During 1988 legislative assistance and advice were given to various coun-
tries on the following topics:

(i) Agrarian law

Burkina Faso (legal aspects of Nouhao Valley Development Programme),
Guinea (rural land law), Lesotho (food self-sufficiency), Rwanda (marshlands
management), West Africa (Meat and Livestock Economic Community:  legal
aspects of the transhumance in the agro-pastoral zones).

(ii) Water legislation

Antigua and Barbuda, Dominica, Grenada, Indonesia, St. Vincent and the
Grenadines.

(iii) Animal legislation

CEPGL (Convention zoosanitaire entre les Etats membres de la
Communauté Economique des Pays des Grands Lacs), Laos.

(iv) Plant protection legislation

Argentina, Cameroon, CEPGL (Convention sur la protection des végétaux en-
tre les Etats members de la Communauté Economique des Pays des Grands Lacs).

(v) Plant production and seed legislation

Pakistan (Cotton Standard Institute).

(vi) Food Legislation

CEPGL.

(vii) Fisheries legislation

Belize, Gambia, Guinee-Bissau (investment in fisheries, chartering of fish-
ing vessels), Indonesia, Mozambique, Rwanda, Tonga.

(viii) Forestry and wildlife legislation

Antigua and Barbuda, Dominica, Grenada, Guinea, Indonesia, Malaysia,
Montserrat, St. Lucia, St. Vincent and the Grenadines, Togo.

(ix) Environment legislation

Gabon, Ghana.
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C. Legal assistance and advice not involving field missions

Advice or documentation was furnished to governments, agencies or edu-
cation centres, at their request, on a range of topics including:

implementation of the international code on pesticides (Asia and the
Pacific region); fisheries, forestry and water legislation.

D. Legislative Research

Research was conducted, inter alia, on

 — Pesticide labeling legislation;

 — Coastal State Requirements for foreign fishing;

 — National legislation on coral fishing.

E. Collection, Translation and Dissemination of Legislative Information

In 1988 FAO published the annual Food and Agricultural Legislation
(Recueil de législation:  alimentation et agriculture; Collección Legislativa
agricultura y alimentación). Annotated lists of relevant laws and regulations
relating to food legislation were also published in the semi-annual Food and
Nutrition Review (Revue alimentation et nutrition; Revista alimentación y
nutrición).

__________________

2. INTERNATIONAL ATOMIC ENERGY AGENCY

Amendment to article VI.A.1 of the IAEA Statute

During 1988, 14 more Member States — Argentina, Burma, Cyprus, Ecua-
dor, Islamic Republic of Iran, Malaysia, Mauritius, New Zealand, Senegal, Si-
erra Leone, Syrian Arab Republic, United States of America, Zambia and Zim-
babwe — accepted the amendment, bringing the total number of acceptances to
68. The amendment will enter into force when it has been accepted by two
thirds of all member States.

Convention on the Physical Protection of Nuclear Material286

1. Three more States — Austria, Japan and Mexico — expressed consent
to be bound by the Convention. By the end of 1988, 46 States and one regional
organization — Euratom — had signed the Convention and 24 States were party
to it.
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Convention on Early Notification of a Nuclear Accident287

Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency288

1. Eleven more States — Austria, Bangladesh, Bulgaria, Egypt, Guate-
mala, India, Iraq, Mexico, Poland, Switzerland and United States of America —
expressed consent to be bound by the Notification Convention. The same States,
with the exception of Austria, also acceded to the Assistance Convention. One
international organization — World Health Organization — acceded to both
Conventions.

2. By the end of 1988, the status of the Conventions was as follows:  72
States had signed the Notification and 31 States and one international organiza-
tion had become party to it; 70 States had signed the Assistance Convention and
27 States and one international organization had become parties.

The Vienna Convention on Civil Liability for Nuclear Damage, 1963289

1. The Convention was signed by one State — Chile. By the end of 1988,
10 States had signed the Convention and there were ten parties to it.

The Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention290

1. On 21 September 1988, an international conference jointly convened
in Vienna by the International Atomic Energy Agency and the OECD Nuclear
Energy Agency adopted the Joint Protocol Relating to the Application of the
Vienna Convention and the Paris Convention. It establishes a link between the
two Conventions by way of extending mutually the civil liability regime under
each Convention and eliminating conflicts of law which might arise from their
simultaneous application in the event of a nuclear accident involving parties to
both Conventions.

2. On the date of adoption, the Joint Protocol was signed by the follow-
ing 18 countries at the Conference:  Argentina, Belgium, Chile, Denmark, Egypt,
Finland, Germany (Federal Republic of), Greece, Italy, Morocco, Netherlands,
Norway, Philippines, Portugal, Spain, Sweden, Switzerland, Turkey and United
Kingdom of Great Britain and Northern Ireland. On 7 December 1988 it was
signed by Cameroon. Pursuant to Article VII of the Joint Protocol, accession of
at least five States parties to the Vienna Convention and five States parties to the
Paris Convention is required for its entry into force.

Examination of the question of liability for nuclear damage

In 1988, IAEA continued consideration of the question of liability for nuclear
damage, including State liability. On 23 September 1988, the thirty-second ses-
sion of the IAEA General Conference adopted by consensus resolution
GC(XXXII)/RES/491, in which it requested the Board of Governors, inter alia,
to convene in 1989 an open-ended working group to study all aspects of liabil-
ity for nuclear damage.
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Safeguards Agreements

1. During 1988, Safeguards Agreements were concluded between IAEA
and four member States:  Nigeria, Panama, India and China. The agreement
with Nigeria was concluded pursuant to the Treaty on the Non-Proliferation of
Nuclear Weapons;291 the agreement with Panama was concluded on the basis of
the Non-Proliferation Treaty, and the Treaty for the Prohibition of Nuclear Weap-
ons in Latin America (Treaty of Tlatelolco).292

2. The agreements with Nigeria293 and with India294 entered into force, as
well as the Safeguards Agreement concluded in 1986 with Albania.295  One Safe-
guards Agreement with Spain ceased to be in force under the terms of the Agree-
ment. By the end of 1988, the total number of non-nuclear-weapon States with
agreements in force pursuant to the Non-Proliferation Treaty and/or the Treaty
of Tlatelolco was 82, and the total number of all Safeguards Agreements in
force with IAEA was 168.

3. The above-mentioned agreements with China and Panama were signed
by the parties but had not yet entered into force.

Regional cooperation agreements

By the end of 1988, one more State — Singapore — had accepted the
agreement, bringing to 14 the number of States which had notified their accep-
tance of the 1987 Regional Cooperation Agreement for Research, Development
and Training Related to Nuclear Science and Technology.

Advisory services in nuclear legislation

As part of the IAEA Technical Cooperation Programme, further advice on
nuclear legislation and regulatory activities was provided to China, Morocco
and Tunisia to supplement advice previously provided to the competent authori-
ties of those States.

Agreements relating to nuclear safety

In 1988, IAEA continued to compile texts of bilateral, regional and multi-
lateral agreements on cooperation in the field of nuclear safety to which its
member States were party, with a view to publishing a compilation of the texts
in its Legal Series.

__________________

3. INTERNATIONAL CIVIL AVIATION ORGANIZATION

1. Legal Meetings

International Conference on Air Law

The International Conference on Air Law, convened by the decision of the
Council of 3 June 1987, met at Montreal from 9 to 24 February; 81 States and 8
observer delegations were represented. The purpose of the Conference was to
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consider, with a view to adopting, the draft articles prepared by the 26th Session
of the Legal Committee for inclusion in a draft instrument for the suppression
of unlawful acts of violence at airports serving international civil aviation. As a
result of its deliberations, the Conference adopted by consensus and without
vote the Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, Supplementary to the Convention for the
Suppression of Unlawful Acts against the Safety of Civil Aviation, Done at
Montreal on 23 September 1971.296  The Protocol was opened for signature at
Montreal on 24 February 1988 and on that day was signed by the delegations of
47 States. By the end of 1988, the Protocol had been signed by 61 States.

The basic features of the Protocol are:  The Protocol supplements the
Montreal Convention of 1971297 and, as between the Parties to the Protocol, the
Montreal Convention and the Protocol are to be read and interpreted together as
one single instrument. The purpose of the Protocol is not to amend the basic
principles of the Montreal Convention of 1971 but to add to its definition of
“offence” unlawful and intentional acts of violence against persons at an airport
serving international civil aviation which cause or are likely to cause serious
injury or death; similarly, destruction or serious damage to the facilities of such
an airport, to an aircraft not in service located thereon or disruption of the ser-
vices of the airport will constitute offences punishable by severe penalties; the
qualifying element of such offences is the fact that such an act endangers or is
likely to endanger safety at that airport. Furthermore, under the Protocol Con-
tracting States shall be obliged to establish jurisdiction over the offences de-
fined in the Protocol not only in the case where the offence was committed in
their territory but also in the case where the alleged offender is present in their
territory and is not extradited to the State where the offence took place.

The Final Act of the Conference which was signed on behalf of 77 States
includes the text of a Resolution which addresses the important aspect of pre-
ventive measures and urges all States to take all possible measures for the sup-
pression of acts of violence at airports serving international civil aviation, in-
cluding such preventive measures as are required or recommended under annex
17 to the Chicago Convention. The Resolution also urges the Council of ICAO
to continue to attach top priority to the adoption of effective measures for the
prevention of acts of unlawful interference and to keep up to date the provisions
of annex 17 to the Chicago Convention298 to this end. Finally, the Resolution
urges the international community to consider increasing technical, financial
and material assistance to States in need of such assistance to improve security
at their airports through bilateral and multilateral effort, in particular, through
the ICAO Technical Assistance mechanism.

__________________

2. Legal aspects of aviation security

On 25 March 1988 the Council adopted a Resolution relating to the destruc-
tion by an act of sabotage of a Korean Air civil aircraft during a scheduled interna-
tional flight. In this Resolution the Council reaffirmed its determination to con-
tinue to treat aviation security as a matter of top priority and instructed the Com-
mittee on Unlawful Interference to advise it what changes to the relevant ICAO



125

aviation security documents are required, in particular, in relation to the security
control of transit passengers and the detection of explosive substances. The Coun-
cil also urged all States to follow faithfully the principles and spirit of the Conven-
tion on International Civil Aviation and the relevant Assembly Resolutions so as
to assure the safety and regularity of international civil aviation.

On 29 March 1988 the Council considered a progress report presented by
the Secretary General on the action taken in the legal and related fields regard-
ing the implementation of Assembly resolution A26-7:  Consolidated statement
of continuing ICAO policies related to the safeguarding of international civil
aviation against acts of unlawful interference. The Council noted the increase of
parties to the Tokyo,299 the Hague300 and the Montreal Conventions; these three
aviation security conventions continue to rank among the most widely accepted
multilateral international conventions.

The Council further noted the pertinent information on recent occurrences of
unlawful interference received from States concerned pursuant to article 11 of The
Hague Convention and article 13 of the Montreal Convention, as well as the infor-
mation received on the domestic legislative implementation of those two conven-
tions. Furthermore, the Council noted the information presented by Contracting
States on cooperation with other States in the suppression of acts of unlawful inter-
ference with civil aviation in the different regions of the world, including informa-
tion on practical instances and modalities of inserting into their bilateral air services
agreements a clause on aviation security along the lines of the “model clause” rec-
ommended by the Council in its Resolution of 25 June 1986.

On 17 June 1988 the Council adopted a statement on the subject of detain-
ing unlawfully seized aircraft on the ground and not allowing them to continue
their hazardous journey. In this statement the Council urges each Contracting
State to take measures, as it may find practicable, to ensure that an aircraft sub-
jected to an act of unlawful seizure which has landed in its territory is detained
on the ground unless its departure is necessitated by the overriding duty to pro-
tect human life.

During its 125th session in December 1988, the Council considered a model
agreement for bilateral or regional cooperation in the field of aviation security,
prepared by the Secretariat, and decided to send it to Contracting States for
comments.

__________________

4. INTERNATIONAL LABOUR ORGANIZATION

Legal activities of the Organization301

1. The International Labour Conference (ILC), which held its 75th Ses-
sion in Geneva in June 1988, adopted the following instruments:  a Convention
and a Recommendation concerning Safety and Health in Construction;302 and a
Convention and a Recommendation concerning Employment Promotion and
Protection against Unemployment.303
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2. The Committee of Experts on the Application of Conventions and Rec-
ommendations met at Geneva from 10 to 23 March 1988 and presented its report.304

3. The Governing Body Committee on Freedom of Association met at
Geneva and adopted Reports Nos. 254305 and 255305 (239th Session of the Gov-
erning Body, February-March 1988); Report Nos. 256,306 257306 and 258308 (240th
Session of the Governing Body, May-June 1988); and Reports Nos. 259,307 260,307

and 261307 (241st Session of the Governing Body, November 1988).

__________________

5. INTERNATIONAL MONETARY FUND

Compensatory and Contingency Financing Facility

The Executive Board established in August 1988 a Compensatory and Con-
tingency Financing Facility (CCFF), adapting the existing compensatory and
cereals facilities, and introducing an external contingency financing policy to
help maintain the momentum of Fund-supported growth-oriented adjustment
programs in the face of unexpected adverse external shocks. These enhance-
ments of the Fund’s financing facilities are designed to meet the needs of the
membership in a changing economic environment, and to strengthen the
institution’s contribution to the international adjustment process.

The new facility replaces the Compensatory Financing Facility for Export
Fluctuations (established in 1963), and the Facility for Compensatory Financ-
ing of Fluctuations in the Cost of Cereal Imports (established in 1981), which
were designed to help members deal with balance of payments difficulties deemed
to be of a temporary and reversible character and, therefore, requiring financing
more than adjustment. The CCFF will provide financial assistance to member
countries that encounter balance of payments difficulties that arise out of (i)
temporary export shortfalls, (ii) adverse external contingencies, or (iii) excess
costs of cereal imports. External contingency financing will be available to a
member facing unanticipated changes in key external variables covering a sub-
stantial proportion of the exogenous components of the member’s current ac-
count. Disbursements under the CCFF will be financed with the Fund’s ordi-
nary resources.

The amounts of financing available are 40 per cent of quota each on ac-
count of the export shortfall and the external contingency elements, and 17 per
cent of quota for the cereal import costs element; in addition, there is an op-
tional tranche of 25 per cent of quota available to supplement any one of these
elements, at the choice of the member. In case a member has a satisfactory
balance of payments position except for the effect of an export shortfall or an
excess in cereal import costs, the limit of 83 per cent of quota under either
element has been maintained. In addition, there is a combined limit of 105 per
cent of quota on the use of any two of the three elements of the CCFF, and a
combined limit of 122 per cent of quota on the use of all three elements.
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External contingency financing will be provided in association with a stand-
by or extended arrangement, or in association with a Structural Adjustment Fa-
cility (SAF) or an Enhanced Structural Adjustment Facility (ESAF) arrange-
ment. External contingency financing will generally not exceed 70 per cent of
the amount of the associated arrangement. The applicable contingencies would
include unanticipated changes in the exogenous components of export earnings,
import prices, and international benchmark interest rates. Other current account
transactions (such as tourist receipts and migrant workers’ remittances) could
also be covered where they are of particular importance. Every effort will be
made to obtain contingent financing from sources other than the Fund when the
member requests contingency financing coverage from the Fund.

The contingency financing element envisages an appropriate blend of ad-
justment and financing, as well as symmetry in its application, and in the case of
a favorable deviation from a baseline projection specified at the inception of a
program, the member will be expected to set aside part of it, preferably by in-
creasing international reserves, or alternatively by either foregoing purchases
from the Fund under the associated arrangement, or by making early repur-
chases of previous contingency financing purchases. Purchases will be phased
to coincide with drawings under the associated arrangement, and, for a pur-
chase to take place, the member’s performance under the associated arrange-
ment from the Fund must be satisfactory and the member must be prepared to
adapt its adjustment policies, if necessary, to ensure the viability of the program
supported by the associated arrangement.

Enhanced Structural Adjustment Facility

The Fund, as Trustee under the Instrument to Establish the Enhanced Struc-
tural Adjustment Facility Trust (ESAF Trust), decided in April 1988 that the
initial maximum limit on access of each eligible member to the resources of the
Trust shall be set at 250 per cent of the member’s quota in the Fund, minus any
remaining access of the member to the resources of the Structural Adjustment
Facility, and minus resources committed to the member for loans in association
with Trust loans.

The Fund also decided, as Trustee under the Instrument, that the interest
rate on loans from the Trust shall be set at 0.5 per cent effective April 20, 1988.

Pursuant to section III, paragraph 2, of the Instrument mentioned above,
the Fund, in its capacity as Trustee of that Trust, approved a number of agree-
ments with governments, central banks and other financial institutions for the
financing of the ESAF Trust and with respect to associated lending.

Extended Fund Facility

In June 1988, the Fund amended its decision on the Extended Fund Facil-
ity with respect to the period of arrangements. Under the amended decision, the
period of an extended arrangement will normally be three years, but, where
appropriate, and at the request of the member, the period of the existing ex-
tended arrangement may be lengthened up to four years.
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Policy on Enlarged Access

The Fund also amended its decision on Enlarged Access Policy in June
1988 with respect to the use of ordinary and borrowed resources. Under the
amended decision, purchases will be made, in case of a stand-by arrangement,
with ordinary and borrowed resources in the ratio of 2 to 1 in the first credit
tranche, and 1 to 2 in the next three credit tranches. Thereafter, purchases will
be made with borrowed resources only. In case of an extended arrangement,
purchases by a member will be made with ordinary resources until the outstand-
ing use of ordinary resources in the upper credit tranches and under the ex-
tended Fund facility equals 140 per cent of the member’s quota. Thereafter,
purchases will be made with borrowed resources.

General Arrangements to Borrow (GAB)

Pursuant to article VII, section 1, of the Articles of Agreement of the Fund,
the Managing Director was authorized in June 1988 to propose a renewal of the
1983 borrowing agreement with Saudi Arabia in association with the General
Arrangements to Borrow (GAB) for a period of five years from 26 December
1988.

The reply was received from Saudi Arabia accepting the proposed renewal
and thus the agreement on the renewal entered into force on December 26, 1988.

SDRs

The Fund decided in July 1988 that a participant or prescribed holder, by
agreement with a prescribed holder and at the instruction of the Fund, may transfer
SDRs to that prescribed holder in effecting a payment due to or from the Fund
in connection with financial operations under the ESAF Trust or under an ad-
ministered account established for the benefit of the ESAF Trust.

Structural Adjustment Facility

The Fund decided in July 1988 that the potential access of each eligible
member to the resources of the Structural Adjustment Facility as of 29 July
1988 shall be 63.5 per cent of quota; no more than 20 per cent of quota shall be
disbursed under the first annual arrangement, no more than 30 per cent of quota
shall be disbursed under the second annual arrangement, and no more than 13.5
per cent of quota shall be disbursed under the third annual arrangement.

Burden Sharing and Adjustment in the Rate of Charge
and Rate of Remuneration

The Fund adopted a decision in April 1988 on the principles of “burden
sharing,” rate of charge, amount for the Special Contingent Account and the net
income target, and implementation of burden sharing for fiscal year 1989.

The Fund reviewed the operation of this decision in July 1988, and decided
that the adjustment in the rate of charge for the quarter ended 31 July 1988 shall
be limited so as to generate an amount equal to the amount generated through
the reduction in remuneration for that quarter; the resulting shortfall shall be
deemed deferred income in the quarter ending 31 October 1988, and shall be
financed through an adjustment of the rate of charge and the rate of remunera-
tion for that quarter.
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Supplementary Financing Facility Subsidy Account

In August 1988 the Fund amended section 10 of the Instrument establish-
ing the Supplementary Financing Facility Subsidy Account so that for the pur-
pose of the calculation of charges under (a) and (b) of the provision, any adjust-
ment in the rate of charge referred to in rule I-6(4) that may be made to cover
deferred income and placements to the Special Contingent Account should not
be taken into consideration.

The Fund also decided that additional subsidy payments should be made
with respect to charges paid on holdings of currency referred to in section 7 of
the Instrument for the period 17 May 1987 through 30 June 1988.

__________________

6. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

International Regulations

Entry into force of instruments previously adopted

Within the period covered by this review, no multilateral conventions or
agreements adopted under the auspices of UNESCO entered into force.

Copyright and neighbouring rights

1. The Subcommittee set up at the second extraordinary session of the
Intergovernmental Copyright Committee (1983) met at its third session in Paris,
on 21 April 1988, to study prospective amendments to the Committee Rules of
Procedure with a view to creating a system of distribution of seats which takes
into account the interests set forth in article II of the Universal Copyright Con-
vention.308

2. Photographic Works:  Convened jointly by UNESCO and WIPO, a
Committee of Governmental Experts on Photographic Works met at UNESCO
Headquarters from 18 to 22 April 1988. The Committee discussed a number of
“principles” submitted by the Secretariats which, together with comments, could
offer guidance to Governments when they had to deal with those issues.

The results of the Committee were reported to the Executive Committee of
the Berne Union and the Intergovernmental Committee of the Universal Copy-
right Convention in 1989.309

3. Convened jointly by UNESCO and WIPO, the Committee of Govern-
mental Experts on the evaluation and synthesis of Principles on various catego-
ries of Works met at Geneva from 27 June to 1 July 1988. The principles drawn
up for nine categories of works (Audiovisual Works and Phonograms; Works of
Architecture; Works of Visual Arts; Dramatic, Choreographic and Musical Works;
Works of Applied Art; the Printed Word [photographic works]) were considered
by this Committee on the basis of the memorandum on the evaluation and syn-
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thesis of principles on the protection of copyright and neighbouring rights in
respect of various categories of works prepared by the Secretariats.

It was stressed that the “principles” have no binding force and their pur-
pose was merely to indicate directions that seemed reasonable in the search for
solutions which, by safeguarding the rights of authors and other owners of rights,
gave them fair treatment and promoted creative activity.

The results of the Committee were reported by the Executive Committee
of the Berne Union and the Intergovernmental Committee of the Universal Copy-
right Convention in 1989.310

__________________

7. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

In addition to providing legal advice and assistance to the principal organs
of UNIDO, the Director-General and various departments in the organization,
the Legal Service of UNIDO continued to deal with subjects related to the comple-
tion of the conversion of UNIDO into a specialized agency. These activities can
be summed up as follows:

(a) Constitutional matters

In 1988, 2 States (Albania and the Maldives) became members of UNIDO
by acceding to the Constitution,311 bringing the membership in UNIDO to 152 at
the end of 1988.312  However, in accordance with article 6 of the Constitution,
Australia withdrew its membership with effect from the end of 31 December
1988.313

(b) Agreements with inter-governmental, non-governmental, governmental
and other organizations

Based on the Guidelines regarding Relationship Agreements with Organi-
zations of the United Nations System other than the United Nations, and with
other Intergovernmental and Governmental Organizations, and regarding Ap-
propriate Relations with Non-governmental and other Organizations, adopted
by the General Conference,314 UNIDO concluded the following agreements:

(i) As approved by the Industrial Development Board at its second ses-
sion,315 UNIDO concluded relationship agreements with the following intergov-
ernmental organizations not in the United Nations system:316

— Cooperation agreement with the African Development Bank (AfDB),
signed on 6 February 1988;

— Relationship agreement with the African Regional Centre for Tech-
nology (ARCT), signed on 13 August 1988;

 — Relationship agreement with the Arab Organization for Mineral Re-
sources (AOMR), signed on behalf of UNIDO on 22 August 1988;
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 — Relationship agreement with the Arab Organization for Standardiza-
tion and Metrology (ASMO), signed on 31 May and 15 June 1988;

 — Relationship agreement with the Asian and Pacific Coconut Commu-
nity (APCC), signed on 25 March 1988;

 — Relationship agreement with the Central African Customs and Eco-
nomic Union (CACEU), signed on 23 September 1988;

 — Relationship agreement with the Intergovernmental Committee for
Migration (ICM), signed on 22 April 1988;

 — Relationship agreement with the International Center for Public En-
terprises in Developing Countries (ICPE), signed on 12 May 1988;

 — Relationship Agreement with the Organization for the Development
of the Senegal River (OMVS), signed on 12 August 1988.

(ii) UNIDO also concluded an agreement with the Centre for Develop-
ment of Industry, Brussels (Belgium), a Memorandum of Understanding with
the European Group for Development of Enterprises through International Co-
operation, Bischheim (France), and a Cooperation Agreement with the Univer-
sity of Paris I Panthéon-Sorbonne.316

(iii) UNIDO concluded agreements or working arrangements with the
following Governments or governmental organizations:316

 — Agreement with India on basic terms and conditions governing UNIDO
projects envisaged by the interim programme for the International
Centre for Genetic Engineering and Biotechnology, together with a
Trust fund agreement and an Exchange of Letters on basic terms and
conditions in connection with the above agreement. Agreement with
Italy on basic terms and conditions governing the UNIDO project con-
cerning the preparatory phase for the establishment of an International
Centre for Science and High Technology;

 — Memorandum of Understanding with the Philippines on cooperation
in the field of low-cost building materials technologies and construc-
tion systems. Memorandum of Understanding with Portugal to coop-
erate in carrying out industrial development programmes for the ben-
efit of developing countries, with special emphasis on those having
Portuguese as their official language; at the same time the parties signed
a Note of Understanding on their cooperation for the establishment of
the Centre for Pharmaceutical Technology Information Training and
Development (ITPT) and a Note of Understanding on training;

 — Protocol regarding procurement by UNIDO of equipment, supplies
and other property pursuant to the agreement for technical services on
training under the Sudan sugar rehabilitation project (signed on 14
June and 14 September 1987);

 — “Communiqué final” on the Director-General’s visit to Cameroon from
17 to 21 July 1988 to discuss cooperation between Cameroon and
UNIDO in the field of industrial development; joint communiqué on
the official visit of the Minister of Industry of the Sudan to UNIDO
headquarters, 30 November-2 December 1988.
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(c) Agreements with the United Nations or its organs

(i) on 11 March 1988 the Agreement on the Transfer of Assets between
the United Nations and UNIDO was signed.317 318

(ii) As in 1986 and 1987, UNIDO concluded an agreement with the United
Nations on Arrangements for the Sale of UNIDO Publications.

(iii) On 28 May 1988 UNIDO and ECA signed a Working Arrangement
on cooperation and consultation within the overall framework set forth by the
Relationship Agreement between the United Nations and UNIDO of 18 Decem-
ber 1985. In October 1984, UNIDO signed a Letter of Agreement with the United
Nations Fund for Drug Abuse Control (UNFDAC) concerning the continued
participation of UNIDO in the implementation of UNFDAC-funded law en-
forcement and other drug control projects in 1989.

(d) Trust Fund Agreements with Governments on Associate Experts

In 1988 such an Agreement was concluded with the Government of Japan
in the form of an Exchange of Letters.

(e) Standard Basic Cooperation Agreement

Such Agreements were concluded with Bolivia, Chile, Morocco, the Niger,
the Sudan, and the United Arab Emirates.

(f) Regulations and Rules

(i) Financial Rules:  Based on the UNIDO Financial Regulations, which
were approved by the General Conference at its second session in 1987 and
came into force on 1 January 1988,319 the Director-General issued the Financial
Rules of UNIDO,320 which also became effective on 1 January 1988.

(ii) Staff Rules

In accordance with staff regulation 13.49,319 the Director-General elabo-
rated the Staff Rules of UNIDO, which entered into effect on 1 July 1988.321 322

(g) Secretariat procedures with regard to international treaties
and agreements

In July 1988, UNIDO issued instructions323 on the Procedures of the Secre-
tariat concerning the registration, filing and recording, and publication of trea-
ties and international agreements to which the United Nations Industrial Devel-
opment Organization is a party, pursuant to Article 102 of the Charter of the
United Nations and the Regulations adopted by the General Assembly to give
effect to Article 102.

(h) UNIDO emblem

At its 4th session, the Industrial Development Board decided to select the
emblem and seal used provisionally since January 1986 as the official emblem
and seal of UNIDO. 318 324
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(i) Agreements with publishing houses regarding UNIDO publications

The Legal Service has elaborated — together with the UNIDO Publica-
tions Board — a model agreement to be used in negotiations with outside pub-
lishers for the editing, printing and publication of books, industrial review se-
ries or other publications prepared by UNIDO’s officials or consultants. On the
basis of this model, UNIDO concluded an agreement in 1988 with Cassell
Tycooly, London.

__________________

8. UNIVERSAL POSTAL UNION

The Universal Postal Union has continued to study the legal and adminis-
trative problems which the 1984 Hamburg Congress assigned to the Executive
Council. The following are among the most important problems which would
be of interest to other organizations.

(a) International postal regulations

The Executive Council decided to submit to the Washington Congress of
1989:

 — A proposal aimed at relaxing the procedure provided for in article
102, paragraph 6(r), of the General Regulations, for the introduction
of new services or practices;

 — Proposals intended to introduce into rule 15 of the Rules of Procedure
for Congresses two procedures concerning referral to the Executive
Council of proposals to amend the Detailed Regulations;

 — Proposals resulting from the decisions taken in 1986 and 1987 on the
problem of the legislative competence of the Executive Council.

It also requested the International Bureau to carry out the following studies
in 1989:

 — To pursue the question of the authentication of the Detailed Regula-
tions based on the practice of other United Nations bodies;

 — To analyse whether it was appropriate to state reservations before or
after authentication of the aforementioned Detailed Regulations;

 — To study the possibility of replacing the terms “delegate” and “pleni-
potentiary” by the term “representative” in the Acts of the UPU;

 — To analyse whether or not it was appropriate to put into force imme-
diately the new mechanism for the revision of the Acts of the UPU, in
particular, the legislative competence of the Executive Council in that
regard.
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(b) Amendment of article 6 of the Universal Postal Union Convention

Since the Executive Council believes that this article concerns only the
establishment of new services, it has not subscribed to the idea of including in it
provisions expressly confirming the maintenance, between Administrations
which so desire, of Agreements or parts thereof that have been terminated by
UPU. On the other hand, it will submit to the 1989 Washington Congress a draft
resolution which will afford the Administrations concerned the possibility of
maintaining or reintroducing between themselves at a later date all or part of the
Agreements terminated by UPU.

(c) Credentials of delegates

Two solutions reflecting the two trends which were evident at the 1986 and
1987 sessions were discussed by the Executive Council. The first recommended
a certain degree of flexibility concerning irregular or missing credentials, while
the second proposed that delegates whose credentials were not in order should
forfeit the right to vote.

In the end, it opted for the first solution, supplemented by measures it had
already taken in 1987 (decision CE 10/1987), which were aimed at facilitating
the deposit of credentials and speeding up the procedure for their approval. This
decision requested the International Bureau in particular:

 — To prepare model credentials which would be annexed to the invita-
tion to the Congress;

 — To approach the Ministries of Foreign Affairs of member countries
calling their attention to the special requirements of the UPU with
regard to credentials (especially the power of signature);

 — To take measures to expedite and accelerate the deposit of credentials
so that the Secretariat may have adequate time in which to prepare the
documents for the Credentials Committee;

 — To provide for the Credentials Committee to meet immediately after
the beginning of Congress and to submit its initial report during the
first week of Congress.

(d) Function of the depositary of the Acts of the Union and participation of the
Swiss Government in the case of accession and admission to and with-
drawal from the Union

Pursuant to the request by the Swiss Government, the Executive Council
will submit to the 1989 Washington Congress the proposed amendments to the
Acts, whereby those residual functions exercised thus far by Switzerland would
be transferred to the International Bureau.

The Council has also instructed the International Bureau to review the pro-
visions of article 21, paragraph 4, of the Constitution325 on the determination of
the contribution class of new countries acceding to the Union, provisions which
no longer correspond to current practice.
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(e) Transfer to the International Bureau of the power to invite applications for
the posts of Director-General and Deputy Director-General of the Interna-
tional Bureau

Having considered the practice of other specialized agencies of the United
Nations, the Executive Council has decided to transfer to the International Bu-
reau the power to invite applications for the posts of Director-General and Deputy
Director-General of the International Bureau. Accordingly, it will submit to the
1989 Washington Congress a proposal to amend article 108, paragraph 2, of the
General Regulations.

(f) Possible accession of UPU to the 1986 Vienna Convention on the Law of
Treaties between States and International Bureau Organizations or between
International Organizations326

The Executive Council has decided to request the International Bureau to
prepare a supplementary report in 1989 on the advisability of acceding to the
1986 Vienna Convention.

(g) Suggestions regarding the functioning of the Union

In view of the important suggestions made by the International Bureau
with regard to adapting the operation of the UPU to the present commercial and
technical demands, the Executive Council established a Working Party to con-
sider the matter with a view to preparing proposals for submission to the Con-
gress, or, if possible, proposals applicable before Congress (decision CE 8/1988).

__________________

9. WORLD BANK327

(a) International Bank for Reconstruction and Development

Amendment of the Articles of Agreement

On 30 June 1987 the Board of Governers of the Bank adopted a resolution
amending article VIII(a) of the Bank’s Articles of Agreement, increasing the
majority of the total voting power of members required to accept further amend-
ments of the Articles of Agreement from 80 to 85 per cent.328

Article VIII of the Bank’s Articles of Agreement establishes a two-stage
procedure for amending the Articles. A proposed amendment must first be ap-
proved by the Board of Governors (by a majority of the votes cast) and thereaf-
ter must be accepted by the members. With the exception of amendments of a
few provisions of the Articles which must be accepted by all members, amend-
ments must be accepted by three fifths of the members having four fifths (i.e.,
80 per cent) of the total voting power.
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On 15 November 1988, the Bank formally certified to the members that the
required acceptances had been received and that, pursuant to the Articles of Agree-
ment and the resolution, the amendment would come into force for all members
on 16 February 1989, three months after the Bank’s formal communication.

1988 General capital increase

On 27 April 1988, the Board of Governors of the Bank adopted two resolu-
tions increasing the authorized capital of the Bank. The first resolution (No.
425) increased the authorized capital by 620,000 shares having a par value of
$100,000 in terms of 1944 gold dollars.

Pursuant to the interpretation of article II, section 2(a), of the Articles of
Agreement made by the Executive Directors on 14 October 1986, pursuant to
article IX of the Articles, the shares are valued on the basis of the Special Draw-
ing Right (SDR) introduced by the International Monetary Fund, as the SDR
was valued in terms of United States dollars immediately before the introduc-
tion of the basket method of valuing the SDR on 1 July 1974, such value being
equal to $1.20635 for one SDR.329

Members of the Bank are authorized to subscribe their proportionate share
of the increase within a period extending to 30 September 1993. Subscribing
members will pay 0.3 per cent of the price of shares in United States dollars and
2.7 per cent in their currency. The balance of the price of shares will be part of
the Bank’s callable capital, which may be called only to meet the Bank’s obliga-
tions on its borrowings and its guarantees. The increase in capital will support
an increase in the Bank’s lending operations.

The second resolution (No. 426) increased the authorized capital by an
additional 14,000 shares, to accommodate new members. Shares authorized under
resolution No. 426 have the same par value as shares authorized under resolu-
tion No. 425. The terms and conditions of payment will be specified at the time
of subscription by new members.

(b) International Development Association

Eighth Replenishment

On 4 March 1988, the Eighth Replenishment of the Association’s resources
became effective, the Association having received notification of participation
from donors whose aggregate contributions amounted to 80% of the replenish-
ment. The amount of the replenishment is $11.5 billion, which, together with
supplementary contributions of certain donors, brings the total amount of re-
sources available to IDA for lending through June 1990 to over $12 billion.

(c) Multilateral Investment Guarantee Agency

On 12 April 1988, the Convention Establishing the Multilateral Invest-
ment Guarantee Agency (MIGA)330 came into force, creating MIGA as the new-
est affiliate of the World Bank. MIGA seeks to encourage the flow of invest-
ment among its member countries, and in particular to its developing member
countries, by issuing guarantees against non-commercial risks and carrying out
a wide range of consultative and advisory activities.
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The Council of Governors of MIGA held its inaugural meeting on 8 June
1988, during which it adopted the By-Laws of the Agency331 and elected MIGA’s
Directors.

The Board of Directors held its first meeting on 22 June 1988 and adopted
three further sets of regulations and rules. These are the Financial Regulations,
the Rules of Procedure for Meetings of the Board of Directors and MIGA’s
Operational Regulations.332

At its initial meeting, the Board of Directors also designated the President
of the World Bank, who under the MIGA Convention is ex officio the Chairman
of MIGA’s Board, to serve as President of MIGA as well.

As of 31 December 1988, the MIGA Convention had been signed by 72
countries. Forty-eight of these had also ratified the Convention and were mem-
bers of MIGA.

The texts of MIGA’s By-Laws, Financial Regulations, Rules of Procedure
and Operational Regulations approved by the Council and Board at their re-
spective initial meetings are identical in most respects to those adopted in Sep-
tember 8 1986 by a Preparatory Committee of signatory States of the Conven-
tion. For further details on the work of this committee, see Juridical Yearbook,
1986, pp. 168-169.

Also by the end of 1988, MIGA had registered 21 guarantee applications
submitted by investors from 6 countries for projects in 11 other countries.

(d) International Centre for Settlement of Investment Disputes

(i) Signatory States and Contracting States

As of 31 December 1988, 92 States had signed the Convention on the Settle-
ment of Investment Disputes Between States and Nationals of Other States (the
ICSID Convention).333  Of the signatory States, 89 had also ratified the ICSID
Convention.

(ii) Disputes before the Centre

In Klöckner/Cameroon (case ARB/81/2), the dispute had been submitted
to a new ICSID tribunal in 1986 following the annulment of the award previ-
ously rendered in that case. During 1988, the new tribunal rendered its award.
Awards were also issued in 1988 in Maritime International Nominees Estab-
lishment (MINE) v. Republic of Guinea (case ARB/84/4) and in Société Ouest
Africaine des Bétons Industriels v. State of Senegal (case ARB/82/1).

Annulment proceedings were subsequently instituted in respect of the award
in the MINE case and in respect of the second award in the Klöckner case.

Also during 1988, the arbitration in Dr. Gaith R. Pharaon v. Republic of
Tunisia (case ARB/86/1) was discontinued following an amicable settlement by
the parties of their dispute.
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As of 31 December 1988, there were nine cases pending before the Centre.
These included the two annulment proceedings mentioned above and the fol-
lowing seven further arbitrations:

 — Amco/Indonesia (case ARB/81/1);

 — Colt Industries Operating Corp., Firearms Division v. Government of
the Republic of Korea (case ARB/84/2);

 — SPP (Middle East) v. Arab Republic of Egypt (case ARB/84/3);

 — Société d’Etudes de Travaux et de Gestion (SETIMEG) S.A. v. Repub-
lic of Gabon (case ARB/87/1);

 — Mobil Oil Corp., Mobil Petroleum Co., Inc. and Mobil Oil New
Zealand Ltd. v. New Zealand Government (case ARB/87/2);

 — Asian Agricultural Products Ltd. v. Democratic Socialist Republic of
Sri Lanka (case ARB/87/3); and

 — Occidental of Pakistan Inc. v. Islamic Republic of Pakistan (case ARB/
87/4).334

__________________

10. WORLD HEALTH ORGANIZATION

(a) Constitutional and legal developments

The amendments to articles 24 and 25 of the Constitution, adopted in 1986
by the Thirty-ninth World Health Assembly to increase the membership of the
Executive Board from 31 to 32, now total 39 acceptances by member States.

During the year 1988, two member States (Antigua and Barbuda, and
Dominica) acceded to the Convention on the Privileges and Immunities of the
Specialized Agencies. By the end of the year, the total number of member States
that had acceded to the Convention with respect to WHO was 93.

The Forty-first World Health Assembly requested the Director-General to
make arrangements for the Organization’s accession to the Convention on Early
Notification of a Nuclear Accident335 and the Convention on Assistance in the
Case of a Nuclear Accident or Radiological Emergency,336 adopted in Vienna on
26 September 1986. To fulfil one of the conditions laid down by the Conven-
tions and in accordance with the Assembly’s decision, the instruments of acces-
sion, deposited on 28 July 1988, stated that the World Health Organization was
competent to act as the directing and coordinating authority in international
health work in matters covered by the Conventions, and to provide related as-
sistance upon the request or acceptance of governments, without prejudice to
the national competence of each of its member States.
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 (b) Health legislation

The publication of the quarterly International Digest of Health Legislation
(and its French-language counterpart, the Recueil international de législation
sanitaire) has continued. Each volume contains legislation on all aspects of health
(including the human environment, bioethics, pharmaceuticals, etc.) from 80 or
so jurisdictions (including international organizations), as well as reviews of or
notices on new books and other publications on health law and allied topics,
reports on conferences, etc. The transmission of information on legislative mat-
ters to WHO’s member States is another routine yet vital activity that was con-
tinued during 1988.

Legislative developments in the field of AIDS and HIV infection contin-
ued to receive high priority. There is no precedent for the unabated flow of new
laws, regulations, and other legal instruments dealing with many aspects of what
has now been recognized as a pandemic. WHO’s Health Legislation Unit plays
a supportive role to the Global Programme on AIDS, and helps to disseminate
information on those products of the Global Programme that have legal or leg-
islative implications. A product that has been widely welcomed is the annotated
listing of HIV/AIDS legislation, which is now being updated at least twice a
year.337  WHO continued to monitor HIV- and AIDS-related restrictions on in-
ternational travel. WHO’s Regional Office for Europe will convene an Interna-
tional Consultation on Health Legislation and Ethics in the Field of AIDS and
HIV Infection (Oslo, 26-29 April 1989).

WHO continued to provide support to developing countries, at their request,
in the review and revision of health legislation. Consultant missions were con-
ducted to a number of countries. WHO staff members played an active role in the
Second National Workshop on Health Legislation, held in Shanghai in April 1988;
a group of Chinese experts undertook a Study Tour on Health Legislation to four
European countries (August-September 1988). The Organization was represented
at a number of major international meetings, including the VIIIth World Congress
on Medical Law, held at Prague from 21 to 25 August 1988.

NOTES

1Adopted without a vote.
2Adopted without a vote.
3Adopted by a vote of 136 to 3, with 14 abstentions.
4Adopted by a vote of 9 to none, with 53 abstentions.
5Adopted by a vote of 131 to 2, with 20 abstentions.
6Adopted without a vote.
7Adopted without a vote.
8Adopted by a vote of 130 to none, with 10 abstentions.
9Adopted by a vote of 152 to 1, with 1 abstention.
10Adopted without a vote.
11Adopted without a vote.
12International Legal Materials, vol. XXVII, No. 1 (January 1988), p. 84.
13Adopted by a vote of 141 to none, with 12 abstentions.
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14Adopted without a vote.
15Adopted by a vote of 135 to 12, with 3 abstentions.
16Adopted by a vote of 135 to 13, with 5 abstentions.
17General Assembly resolution S-10/2.
18Adopted by a vote of 137 to none, with 11 abstentions.
19Adopted by a vote of 127 to 17, with 6 abstentions.
20Adopted by a vote of 136 to 3, with 14 abstentions.
21Adopted by a vote of 133 to 17, with 4 abstentions.
22Adopted by a vote of 136 to 4, with 13 abstentions.
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Chapter IV

TREATIES CONCERNING INTERNATIONAL LAW CON-
CLUDED UNDER THE AUSPICES OF THE UNITED NA-
TIONS AND RELATED INTERGOVERNMENTAL ORGANI-
ZATIONS

A. Treaties concerning international law concluded under the
auspices of the United Nations

1. AGREEMENT ON THE GLOBAL SYSTEM OF TRADE PREF-
ERENCES AMONG DEVELOPING COUNTRIES.1  DONE AT
BELGRADE ON 13 APRIL 1988

PREAMBLE

The States Parties to this Agreement,

Recognizing that economic cooperation among developing countries is a
key element in the strategy of collective self-reliance and an essential instru-
ment to promote structural changes contributing to a balanced and equitable
process of global economic development and the establishment of the New In-
ternational Economic Order;

Recognizing also that a Global System of Trade Preferences (hereinafter
referred to as “GSTP”) would constitute a major instrument for the promotion
of trade among developing countries members of the Group of 77, and the in-
crease of production and employment in these countries;

Bearing in mind the Arusha Programme of Collective Self-Reliance, the
Caracas Programme of Action and the Declarations on GSTP adopted by the
Ministers for Foreign Affairs of the Group of 77 in New York in 1982, and the
Ministerial meetings on GSTP in New Delhi in 1985, in Brasilia in 1986 and in
Belgrade in 1988;

Believing that the establishment of the GSTP should be accorded high pri-
ority as a major instrument of South-South cooperation for the promotion of
collective self-reliance as well as for the strengthening of world trade as a whole;

Have agreed as follows:
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Chapter I

INTRODUCTION

Article 1

DEFINITIONS

For the purpose of this Agreement:

(a) “Participant” means:

(i) Any member of the Group of 77 listed in annex I which has ex-
changed concessions and has become Party to this Agreement in ac-
cordance with its articles 25, 27 or 28;

(ii) Any subregional/regional/interregional grouping of developing
countries members of the Group of 77 listed in annex I which has
exchanged concessions and has become party to this Agreement in
accordance with its articles 25, 27 or 28;

(b) “Least developed country” means a country designated as such by
the United Nations;

(c) “State” or “country” means any State or country member of the Group
of 77;

(d) “Domestic producers” means physical or juridical persons established
in the territory of a participant which are engaged in production of commodities
and manufactures, including industrial, agricultural, extractive or mining prod-
ucts, in their raw, semi-processed or processed forms in that territory. Further-
more, for the purpose of determining “serious injury” or “threat of serious in-
jury”, the term “domestic producers” in this Agreement shall mean domestic
producers as a whole of like or similar products, or those of them whose collec-
tive output of the products constitutes a major proportion of the total domestic
production of those products;

(e) “Serious injury” means significant damage to domestic producers, of
like or similar products resulting from a substantial increase of preferential im-
ports in situations which cause substantial losses in terms of earnings, produc-
tion or employment unsustainable in the short term. The examination of the
impact on the domestic industry concerned shall also include an evaluation of
other relevant economic factors and indices having a bearing on the state of the
domestic industry of that product;

(f) “Threat of serious injury” means a situation in which a substantial
increase of preferential imports is of a nature to cause “serious injury” to do-
mestic producers, and that such injury, although not yet existing, is clearly im-
minent. A determination of threat of serious injury shall be based on facts and
not on mere allegation, conjecture, or remote or hypothetical possibility;

(g) “Critical circumstances” means the emergence of an exceptional situ-
ation where massive preferential imports are causing or threatening to cause
“serious injury” difficult to repair and which calls for immediate action;
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(h) “Sectoral agreements” means agreements amongst participants regard-
ing the removal or reduction of tariff, non-tariff and para-tariff barriers as well
as other trade promotion or cooperative measures for specified products or groups
of products closely related in end use or in production;

(i) “Direct trade measures” means measures conducive to promoting
mutual trade of participants such as long- and medium-term contracts contain-
ing import and supply commitments in respect of specific products, buy-back
arrangements, state trading operations, and government and public procurement;

(j) “Tariffs” means custom duties stipulated in the national tariff sched-
ules of the participants;

(k) “Non-tariffs” means any measure, regulation, or practice, other than
“tariffs” and “para-tariffs”, the effect of which is to restrict imports, or to sig-
nificantly distort trade;

(l) “Para-tariffs” means border charges and fees, other than “Tariffs”, on
foreign trade transactions of a tariff-like effect which are levied solely on im-
ports, but not those indirect taxes and charges, which are levied in the same
manner on like domestic products. Import charges corresponding to specific
services rendered are not considered as para-tariff measures.

Chapter II

GLOBAL SYSTEM OF TRADE PREFERENCES

Article 2

ESTABLISHMENT AND AIMS OF THE GSTP

By the present Agreement, the participants establish the GSTP to promote
and sustain mutual trade, and the development of economic cooperation among
developing countries, through exchange of concessions in accordance with this
Agreement.

Article 3

PRINCIPLES

The GSTP shall be established in accordance with the following principles:

(a) The GSTP shall be reserved for the exclusive participation of devel-
oping countries members of the Group of 77;

(b) The benefits of the GSTP shall accrue to the developing countries
members of the Group of 77 who are participants in accordance with article
1(a);

(c) The GSTP shall be based and applied on the principle of mutuality of
advantages in such a way as to benefit equitably all participants, taking into
account their respective levels of economic and industrial development, the pat-
tern of their external trade and their trade policies and systems;
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(d) The GSTP shall be negotiated step by step, improved and extended in
successive stages, with periodic reviews;

(e) The GSTP shall not replace, but supplement and reinforce, present
and future subregional, regional and interregional economic groupings of de-
veloping countries of the Group of 77, and shall take into account the concerns
and commitments of such economic groupings;

(f) The special needs of the least developed countries shall be clearly
recognized and concrete preferential measures in favour of these countries should
be agreed upon; the least developed countries will not be required to make con-
cessions on a reciprocal basis;

(g) The GSTP shall include all products, manufactures, and commodities
in their raw, semi-processed and processed forms;

(h) Intergovernmental subregional, regional, and interregional groupings
for economic cooperation among developing countries members of the Group
of 77 may participate, fully as such, if and when they consider it desirable, in
any or all phases of the work on the GSTP.

Article 4

COMPONENTS OF THE GSTP

The GSTP may, inter alia, consist of the following components:

(a) Arrangements relating to tariffs;

(b) Arrangements relating to para-tariffs;

(c) Arrangements relating to non-tariff measures;

(d) Arrangements relating to direct trade measures including medium-
and long-term contracts;

(e) Arrangements relating to sectoral agreements.

Article 5

SCHEDULES OF CONCESSIONS

The tariff, para-tariff and non-tariff concessions negotiated and exchanged
among participants shall be embodied in schedules of concessions which shall
be annexed to and form an intergral part of this Agreement.

Chapter III

NEGOTIATIONS

Article 6

NEGOTIATIONS

1. The participants may hold from time to time rounds of bilateral/
plurilateral/multilateral negotiations with a view to the further expansion of the
GSTP and the fuller attainment of its aims.
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2. The participants may conduct their negotiations in accordance with
any or a combination of the following approaches and procedures:

(a) Product-by-product negotiations;

(b) Across-the-board tariff reductions;

(c) Sectoral negotiations;

(d) Direct trade measures, including medium- and long-term contracts.

Chapter IV

COMMITTEE OF PARTICIPANTS

Article 7

ESTABLISHMENT AND FUNCTIONS

1. A Committee of participants (hereinafter referred to as the “Commit-
tee”) shall be established, upon entry into force of this Agreement, consisting of
the representatives of the Governments of the participants. The Committee shall
perform such functions as may be necessary to facilitate the operation and fur-
ther the objectives of this Agreement. The Committee shall be responsible for
reviewing the application of this Agreement and the instruments adopted within
its framework, monitoring the implementation of the results of the negotiations,
carrying out consultations, making recommendations and taking decisions as
required, and, in general, undertaking whatever measures may be required to
ensure the adequate implementation of the objectives and the provisions of this
Agreement.

(a) The Committee shall keep under review the possibility of promoting
further negotiations for the enlargement of the schedules of concessions and for
the enhancement of trade among participants through other measures and may
at any time sponsor such negotiations. The Committee shall also ensure prompt
and complete dissemination of trade information in order to promote trade among
participants;

(b) The Committee shall review disputes and make recommendations
thereon in accordance with article 21 of this Agreement;

(c) The Committee may establish such subsidiary organs as may be nec-
essary to the effective discharge of its functions;

(d) The Committee may adopt appropriate regulations and rules as may
be necessary to the implementation of this Agreement.

2. (a) The Committee shall endeavour to ensure that all its decisions
are taken by consensus;

(b) Notwithstanding any measures that may be taken in compliance with
paragraph 2(a) of this article, a proposal or motion before the Committee shall
be voted on if a representative so requests;
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(c) Decisions shall be taken by two-thirds majority on matters of sub-
stance and a simple majority on matters of procedure.

3. The Committee shall adopt its rules of procedure.

4. The Committee shall adopt financial rules and regulations.

Article 8

COOPERATION WITH INTERNATIONAL ORGANIZATIONS

The Committee shall make whatever arrangements are appropriate for con-
sultation or cooperation with the United Nations and its organs, in particular the
United Nations Conference on Trade and Development (UNCTAD) and the spe-
cialized agencies of the United Nations, as well as intergovernmental, subre-
gional, regional and interregional groupings for economic cooperation among
developing countries members of the Group of 77.

Chapter V

GROUND RULES

Article 9

EXTENSION OF NEGOTIATED CONCESSIONS

1. Except as provided for in paragraphs 2 and 3 of this article, all tariff,
para-tariff and non-tariff concessions, negotiated and exchanged among partici-
pants in the bilateral/plurilateral negotiations shall, when implemented, be ex-
tended to all participants in the GSTP negotiations on a most-favoured-nation
(MFN) basis.

2. Subject to Rules and Guidelines prescribed in this regard, participants
parties to direct trade measures, sectoral agreements or agreements on non-tar-
iff concessions may decide not to extend the concessions linked to such agree-
ments to other participants. Such non-extension shall not have a detrimental
impact on the trade interests of other participants and when it has such an effect,
the matter shall be submitted to the Committee for consideration and decision.
Such agreements shall be open to all participants in the GSTP through direct
negotiations. The Committee shall be informed of the initiation of negotiations
on such agreements as well as on their provisions once concluded.

3. Notwithstanding the provisions of paragraphs 1 and 2 of this article,
participants may grant tariff, non-tariff and para-tariff concessions applicable
exclusively to exports originating from participating least developed countries.
Such concessions, when implemented, shall apply in equal measures to all par-
ticipating least developed countries. If after granting of any exclusive right it
proves detrimental to the legitimate trading interest of other participants, the
matter may be brought to the Committee for a review of such arrangements.
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Article 10

MAINTENANCE OF THE VALUE OF CONCESSIONS

Subject to terms, conditions or qualifications that might be set out in the
schedules containing the concessions granted, a participant shall not impair or
nullify these concessions, after the entry into force of this Agreement, through
the application of any charge or measure restricting commerce other than those
existing prior thereto, except where such charge corresponds to an internal tax
imposed on a like domestic product, an anti-dumping or countervailing duty, or
fees commensurate with the cost of services rendered, and except any measures
authorized under articles 13 and 14.

Article 11

MODIFICATION AND WITHDRAWAL OF CONCESSIONS

1. Any participant may, after a period of three years from the day the
concession was extended, notify the Committee of its intention to modify or
withdraw any concession included in its appropriate schedule.

2. The participant intending to withdraw or modify a concession shall
enter into consultation and/or negotiations, with a view to reaching agreement
on any necessary and appropriate compensation, with participants with which
such concession was initially negotiated and with any other participants that
havea principal or substantial supplying interest as maybe determined by the
Committee.

3. Should no agreement be reached between the participants concerned
within six months of the receipt of notification and should the notifying partici-
pant proceed with its modification or withdrawal of such concessions, the af-
fected participants as determined by the Committee may withdraw or modify
equivalent concessions in their appropriate schedules. Any such modification or
withdrawal should be notified to the Committee.

Article 12

WITHHOLDING OR WITHDRAWAL OF CONCESSIONS

A participant shall at any time be free to withhold or to withdraw in whole
or in part any item in its schedule of concessions in respect of which it deter-
mines it was initially negotiated with a State which has not become, or has
ceased to be, a participant in this Agreement. A participant taking such action
shall notify the Committee and, upon request, consult with participants that have
a substantial interest in the product concerned.

Article 13

SAFEGUARD MEASURES

A participant shall be able to take safeguard measures to ward off serious
injury or threats of serious injury to domestic producers of like or similar prod-
ucts, which may arise as a direct consequence of unforeseen substantial rise of
imports enjoying preferences under the GSTP.
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1. Safeguard measures shall be in accordance with the following rules:

(a) Safeguard measures should be consistent with the aims and objec-
tives of the GSTP. These measures should be applied in a non-discriminatory
fashion among the participants in the GSTP;

(b) Safeguard measures should be in effect only to the extent and for
such time as may be necessary to prevent or remedy such injury;

(c) As a general rule and except in critical circumstances, all safeguard
measures shall be taken after consultation between interested participants. Par-
ticipants intending to take such safeguard measures will be required to demon-
strate to the satisfaction of the concerned parties within the Committee the seri-
ous injury or threat thereof justifying such measures.

2. Safeguard action to ward off serious injury or a threat of injury should
be in accordance with the following procedures:

(a) Notification:  Any participant intending to take safeguard measures
should notify the Committee of its intention, and the Committee shall circulate
this notification to all participants. Upon receipt of such notification, interested
participants intending to enter into consultations with the initiating participants
shall so notify the Committee within 30 days. In critical circumstances when
delay could cause damage which would be difficult to repair, action may be
taken provisionally without prior consultations, on the condition that consulta-
tions shall be effected immediately after taking such action;

(b) Consultation:  Interested participants should enter into consultations
for the purpose of reaching an agreement as to the nature of the safeguard mea-
sures to be taken, or already taken, and its duration, and as to compensation or
the renegotiation of concessions. These consultations should be concluded within
three months of receipt of the original notification. Should these consultations
not lead to an agreement satisfactory to all parties within the time period speci-
fied above, the matter should be referred to the Committee for resolution of the
issue. Should the Committee fail to resolve the issue within four weeks of the
date of its having been referred to it, the parties affected by the safeguard action
have the right to withdraw equivalent concessions or other obligations under
GTSP of which the Committee does not disapprove.

Article 14

BALANCE-OF-PAYMENTS MEASURES

If a participant faces serious economic problems during the implementa-
tion of the GSTP, such participant shall be able to take measures to meet serious
balance-of-payments difficulties.

1. Any participant which finds it necessary to institute or intensify quan-
titative restrictions or other measures limiting imports concerning products or
areas where concessions have been offered with a view to forestalling the threat
of or stopping a serious decline in its monetary reserves shall endeavour to do
so in order to prevent or remedy such difficulties, in a manner which preserves,
as much as possible, the value of negotiated concessions.

2. Such action shall be notified immediately to the Committee which shall
circulate such notification to all participants.
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3. Any participant which takes action according to paragraph 1 of this
article shall afford, upon request from any other participant, adequate opportu-
nity for consultations with a view to preserving the stability of the concession
negotiated under the GTSP. If no satisfactory adjustment is effected between
the participants concerned within three months of such notification, the matter
may be referred to the Committee for a review.

Article 15

RULES OF ORIGIN

Products contained in the schedules of concessions annexed to this Agree-
ment shall be eligible for preferential treatment if they satisfy the Rules of Ori-
gin, which shall be annexed to and form an integral part of this Agreement.

Article 16

PROCEDURES RELATING TO THE NEGOTIATIONS OF LONG-TERM AND MEDIUM-TERM

CONTRACTS AMONG INTERESTED PARTICIPANTS IN THE GSTP

1. Within the framework of this Agreement, long-term and medium-term
contracts involving import and export commitments in respect to specific com-
modities or products may be entered into among participants.

2. To facilitate the negotiation and conclusion of such contracts:

(a) Exporting participants should indicate the commodities or products
for which they may be prepared to undertake supply commitments together with
an indication of the quantities that may be involved;

(b) Importing participants should indicate the commodities or products
for which they could envisage undertaking import commitments and, where
possible, an indication of the quantities that may be involved;

(c) The Committee will provide assistance for the multilateral exchange
of information provided under (a) and (b) above and for bilateral and/or multi-
lateral negotiations among interested exporting and importing participants for
the purpose of concluding long-term and medium-term contracts.

3. Participants concerned should notify the Committee of the conclusion
of long-term and medium-term contracts as soon as possible.

Article 17

SPECIAL TREATMENT FOR LEAST DEVELOPED COUNTRIES

1. In accordance with the Ministerial Declaration on the GSTP, the spe-
cial needs of the least developed countries shall be clearly recognized [cf-miss-
ing text, ms page 215]

2. To become a participant a least developed country shall not be required
to make concessions on a reciprocal basis, and such participating least devel-
oped country shall benefit from the extension of all tariff, para-tariff and non-
tariff concessions exchanged in the bilateral/plurilateral negotiations which are
multilateralized.
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3. Participating least developed countries should identify their export
products for which they may wish to seek concessions in the markets of other
participants. Technical assistance by the United Nations and other participants
in a position to do so, including the provision of relevant information relating to
trade in the products concerned and the major developing import markets, to-
gether with market trends and prospects and trade regimes of the participants,
should be provided to these countries on a priority basis to assist them in this
task.

4. Participating least developed countries may, with respect to export prod-
ucts and markets identified under paragraph 3 above, make specific requests to
other participants for tariff, para-tariff and non-tariff concessions and/or direct
trade measures, including long-term contracts.

5. Special consideration shall be given to exports from participating least
developed countries in the application of safeguard measures.

6. The concessions sought in respect to these products may include:

(a) Duty-free access, particularly for processed and semi-processed goods;

(b) The removal of non-tariff barriers;

(c) The removal, where appropriate, of para-tariff barriers;

(d) The negotiation of long-term contracts with a view to assisting par-
ticipating least developed countries to achieve reasonable levels of sustainable
exports of their products.

7. Participants shall sympathetically consider requests from participat-
ing least developed countries for concessions sought under paragraph 6 above
and shall endeavour, wherever possible, to meet such requests, in whole or in
part, as a manifestation of concrete preferential measures to be agreed on in
favour of participating least developed countries.

Article 18

SUBREGIONAL, REGIONAL AND INTERREGIONAL GROUPINGS

Tariff, para-tariff and non-tariff preferences applicable within existing sub-
regional, regional and interregional groupings of developing countries notified
and registered in this Agreement shall retain their essential character, and there
shall be no obligation on the members of such groupings to extend, nor the right
of other participants to enjoy the benefits of such preferences. The provisions of
this paragraph shall apply equally to the preferential agreements concluded with
a view to creating subregional, regional and interregional groupings of develop-
ing countries and to future subregional, regional and interregional groupings of
developing countries that will be notified as such and duly registered in this
Agreement. Furthermore, these provisions shall apply in equal measures to all
tariff, para-tariff and non-tariff preferences which may in the future become
applicable within such subregional, regional or interregional groupings.
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Chapter VI

CONSULTATIONS AND SETTLEMENT OF DISPUTES

Article 19

CONSULTATIONS

1. Each participant shall accord sympathetic consideration to, and shall
afford adequate opportunity for, consultations regarding such representations as
may be made by another participant with respect to any matter affecting the
operation of this Agreement.

2. The Committee may, at the request of a participant, consult with any
participant in respect of any matter for which it has not been possible to find a
satisfactory solution through such consultation under paragraph 1 above.

Article 20

NULLIFICATION OR IMPAIRMENT

1. If any participant should consider that another participant has altered
the value of a concession embodied in its schedule or that any benefit accruing
to it directly or indirectly under this Agreement is being nullified or impaired as
the result of the failure of another participant to carry out any of its obligations
under this Agreement or as the result of any other circumstance relevant to the
operation of this Agreement, the former may, with a view to the satisfactory
adjustment of the matter, make written representations or proposals to the other
participants which it considers to be concerned, which thus approached shall
give sympathetic consideration to the representations or proposals made to them.

2. If no satisfactory adjustment is effected between the participants con-
cerned within 90 days from the date on which such representation or request for
consultation was made, the matter may be referred to the Committee which
shall consult with the participants concerned and make appropriate recommen-
dations within 75 days from the date the matter was referred to the Committee.
If still no satisfactory adjustment is made within 90 days after the recommenda-
tions were made, the aggrieved participant may suspend the application of a
substantially equivalent concession, or other obligations of the GSTP which the
Committee does not disapprove of.

Article 21

SETTLEMENT OF DISPUTES

Any dispute that may arise among the participants regarding the interpre-
tation and application of the provisions of this Agreement or any instrument
adopted within its framework shall be amicably settled by agreement between
the parties concerned in line with article 19 of this Agreement. In the event of
failure to settle a dispute, it may be referred to the Committee by a party to the
dispute. The Committee shall review the matter and make a recommendation
thereon within 120 days from the date on which the dispute was submitted to it.
The Committee shall adopt appropriate rules for this purpose.
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Chapter VII

FINAL PROVISIONS

Article 22

IMPLEMENTATION

Each participant shall take such legislative or other measures as may be
necessary to implement this Agreement and the instruments adopted within its
framework.

Article 23

DEPOSITARY

The Government of the Socialist Federal Republic of Yugoslavia is hereby
designated as the depositary of this Agreement.

Article 24

SIGNATURE

This Agreement shall be open for signature at Belgrade, Yugoslavia, from
13 April 1988 until the date of its entry into force in accordance with article 26.

Article 25

DEFINITIVE SIGNATURE, RATIFICATION, ACCEPTANCE OR APPROVAL

Any participant referred to in article 1(a) and in annex I of this Agreement
which has exchanged concessions may:

(a) At the time of signing this Agreement, declare that by such signature
it expresses its consent to be bound by this Agreement (definitive signature); or

(b) After signing this Agreement, ratify, accept or approve it by the de-
posit of an instrument to that effect with the depositary.

Article 26

ENTRY INTO FORCE

1. This Agreement shall enter into force on the thirtieth day after 15 States
referred to in article 1(a) and in annex I of the Agreement from the three regions
of the Group of 77, which have exchanged concessions have deposited their
instruments of definitive signature, ratification, acceptance, approval in accor-
dance with article 25, paragraphs (a) and (b).

2. For any State which deposits an instrument of ratification, acceptance,
approval or accession or a notification of provisional application after the con-
ditions for entry into force of this Agreement have been met, it shall enter into
force for that State on the thirtieth day after such deposit or notification.



161

3. Upon entry into force of this Agreement the Committee shall set a
final date for the deposit of instruments of ratification, acceptance, or approval
by states referred to in article 25. This date shall not be later than three years
following the date of entry into force of this Agreement.

Article 27

NOTIFICATION OF PROVISIONAL APPLICATION

A signatory which intends to ratify, accept or approve this Agreement but
which has not been able to deposit its instrument, may within sixty days after the
Agreement enters into force notify the depositary that it will apply this Agreement
provisionally. The provisional application shall not exceed a period of two years.

Article 28

ACCESSION

Six months after this Agreement enters into force in accordance with the
provisions of this Agreement it shall be open to accession by other members of
the Group of 77 who shall have complied with the conditions provided for in
this Agreement. To this end the following procedures shall apply:

(a) The applicant shall notify its intention of accession to the Committee;

(b) The Committee shall circulate the notification among the participants;

(c) The applicant shall submit an offer list to the participants and any
participant may table a request list to the applicant;

(d) Once the procedures under (a), (b) and (c) above have been com-
pleted, the applicant shall enter into negotiations with the interested participants
with a view to reaching agreement on its list of concessions;

(e) Application for accession from a least developed country shall be
considered taking into account the provision for special treatment for least de-
veloped countries.

Article 29

AMENDMENTS

1. Any participant may propose an amendment to this Agreement. The
Committee shall consider and recommend the amendment for adoption by the
participants. An amendment shall become effective 30 days after the date on
which two-thirds of the participants, in article 1(a), have notified the depositary
of their acceptance.

2. Notwithstanding provisions of paragraph 1 of this article:

(a) Any amendment concerning:

(i) The definition of membership stipulated in article 1(a);

(ii) The procedure for amending this Agreement;
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shall enter into force after its acceptance by all participants in accordance with
article 1(a) of this Agreement;

(b) Any amendment concerning:

(i) The principles stipulated in article 3;

(ii) The base of consensus and any other bases of voting mentioned
in this Agreement;

shall enter into force after its acceptance by consensus.

Article 30

WITHDRAWAL

1. Any participant may withdraw from this Agreement at any time after
its entry into force. Such withdrawal shall be effective six months from the day
on which written notice thereof is received by the depositary. That participant
shall simultaneously inform the Committee of the action it has taken.

2. The rights and obligations of a participant which has withdrawn from
this Agreement shall cease to apply as of that date. After that date, the partici-
pants and the withdrawing participant shall jointly decide whether to withdraw
in whole or in part the concessions received by the latter from the former and
vice versa.

Article 31

RESERVATIONS

Reservations may be made in request of any of the provisions of this Agree-
ment provided they are not incompatible with the object and purpose of this
Agreement and are accepted by the majority of the participants.

Article 32

NON-APPLICATION*

1. The GSTP shall not apply as between participants if they have not
entered into direct negotiations with each other and if either of them, at the time
either accepts this Agreement, does not consent to such application.

2. The Committee may review the operation of this article in particular
cases at the request of any of the participants and make appropriate recommen-
dations.

__________________
*This article can only be invoked in exceptional circumstances duly notified to the

Committee.
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Article 33

SECURITY EXCEPTIONS

Nothing in this Agreement shall be construed to prevent any participant
from taking any action which it considers necessary for the protection of its
essential security interests.

Article 34

ANNEXES

1. The annexes form an integral part of this Agreement and a reference to
this Agreement or to one of its chapters includes a reference to the annexes
relating thereto.

2. The annexes to this Agreement shall be:
(a) Annex I — Participants in the Agreement;
(b) Annex II — Rules of Origin;
(c) Annex III — Additional Measures in Favour of Least Developed Countries;
(d) Annex IV — Schedules of Concessions.

DONE at Belgrade, Yugoslavia, on the thirteenth day of April, one thousand
nine hundred and eighty-eight, the texts of this Agreement in the Arabic, En-
glish, French and Spanish languages being equally authentic.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have
signed this Agreement on the dates indicated.

ANNEX I

Participants in the Agreement

Algeria
Angola
Argentina
Bangladesh
Benin
Bolivia
Brazil
Cameroon
Chile
Colombia
Cuba
Democratic People’s Republic of Korea
Ecuador
Egypt
Ghana
Guinea
Guyana
Haiti
India
Indonesia
Iran (Islamic Republic of)
Iraq
Libyan Arab Jamahiriya
Malaysia

Mexico
Morocco
Mozambique
Nicaragua
Nigeria
Pakistan
Peru
Philippines
Qatar
Republic of Korea
Romania
Singapore
Sri Lanka
Sudan
Thailand
Trinidad and Tobago
Tunisia
United Republic of Tanzania
Uruguay
Venezuela
Viet Nam
Yugoslavia
Zaire
Zimbabwe
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ANNEX II

Rules of Origin

For determining the origin of products eligible for preferential concessions under
the GSTP in the light of paragraphs (a) and (b) of article 3 and article 15 of the Agreement
on GSTP the following rules shall be applied:

Rule 1. Originating products. Products covered by preferential trading arrange-
ments within the framework of the GSTP imported into the territory within the meaning
of rule 5 hereof, shall be eligible for preferential concessions if they conform to the origin
requirement under one of the following conditions:

(a) Products wholly produced or obtained in the exporting participant defined in
rule 2; or

(b) Products not wholly produced or obtained in the exporting participant, pro-
vided that the said products are eligible under rule 3 or rule 4.

Rule 2. Wholly produced or obtained. Within the meaning of rule 1(a) the follow-
ing shall be considered as wholly produced or obtained in the exporting participant:

(a) Raw or mineral products extracted from its soil, its water or its seabeds;a

(b) Agricultural products harvested there;b

(c) Animals born and raised there;

(d) Products obtained from animals referred to in paragraph (c) above;

(e) Products obtained by hunting or fishing conducted there;

(f) Products of sea fishing and other marine products taken from the high seas
by its vessels;c d

(g) Products processed and/or made on board its factory ships exclusively from
products referred to in paragraph (f) above;d e

__________________
aInclude mineral fuels, lubricants and related materials as well as mineral or metal ores.
bInclude forestry products.
c“Vessels” — shall refer to fishing vessels engaged in commercial fishing, regis-

tered in a participant’s country and operated by a citizen or citizens or Governments of
participants or partnership, corporation or association, duly registered in such participant’s
country, at least 60 per cent of equity of which is owned by a citizen or citizens and/or
Government of such participant or 75 per cent by citizens and/or Governments of the
participants. However, the products taken from vessels engaged in commercial fishing
under bilateral agreements which provide for chartering/leasing of such vessels and/or
sharing of catch between participants will also be eligible for preferential concessions.

dIn respect of vessels or factory ships operated by government agencies, the require-
ment of flying the flag of a participant does not apply.

eFor the purpose of this Agreement, the term “factory ship” means any vessel, as
defined, used for processing and/or making on board products exclusively from those
products referred to in paragraph (f) above.
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(h) Used articles collected there, fit only for the recovery of raw materials;

(i) Waste and scrap resulting from manufacturing operations conducted there;

(j) Goods produced there exclusively from the products referred to in paragraph
(a) to (i) above.

Rule 3. Not wholly produced or obtained

(a) Within the meaning of rule 1(b), products worked on or processed as a result
of which the total value of the materials, parts or produce originating from non-partici-
pants or of undetermined origin used does not exceed 50 per cent of the f.o.b. value of the
products produced or obtained and the final process of manufacture is performed within
the territory of the exporting participant shall be eligible for preferential concessions,
subject to the provisions of rule 3(c) and rule 4.

(b) Sectoral agreementsf

(c) The value of the non-originating materials, parts or produce shall be:

(i) The c.i.f. value at the time of importation of the materials, parts or pro-
duce where this can be proven; or

(ii) The earliest ascertainable price paid for the materials, parts or produce
of undetermined origin in the territory of the participant where the work-
ing or processing takes place.

Rule 4. Cumulative rules of origin. Products which comply with origin require-
ments provided for in rule 1 and which are used by a participant as input for a finished
product eligible for preferential treatment by another participant shall be considered as a
product originating in the territory of the participant where working or processing of the
finished product has taken place provided that the aggregate content originating in the
territory of the participant is not less than 60 per cent of its f.o.b. value.g

Rule 5. Direct consignment. The following shall be considered as directly con-
signed from the exporting participant to the importing participant:

(a) if the products are transported without passing through the territory of any
non-participant:

(b) the products whose transport involves transit through one or more interme-
diate non-participants with or without transshipment or temporary storage in such coun-
tries, provided that:

(i) The transit entry is justified for geographical reason or by considerations
related exclusively to transport requirements;

(ii) The products have not entered into trade or consumption there; and

(iii) The products have not undergone any operation there other than unloading
and reloading or any operation required to keep them in good condition.

______________
fIn respect of products traded within the framework of sectoral agreements negoti-

ated under the GSTP, provision may need to be made for special criteria to apply. Consid-
eration may be given to these criteria as and when the sectoral agreements are negotiated.

g“Partial” cumulation as implied by rule 4 above means that only products which
have acquired originating status in the territory of one participant may be taken into ac-
count when used as inputs for a finished product eligible for preferential treatment in the
territory of another participant.
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Rule 6. Treatment and packing. When determining the origin of products, packing
should be considered as forming a whole with the product it contains. However, packing
may be treated separately if the national legislation so requires.

Rule 7. Certificate of origin. Products eligible for preferential concessions shall
be supported by a Certificate of Originh issued by an authority designated by the govern-
ment of the exporting participant and notified to the other participants in accordance with
the Certification Procedures to be developed and approved by the participants.

Rule 8

(a) In conformity with paragraphs (a) and (b) of article 3 and article 15 of the
Agreement on the GSTP and national legislations, any participant may prohibit importa-
tion of products containing any inputs originating from States with which it does not have
economic and commercial relations.

(b) Participants will do their best to cooperate in order to specify origin of in-
puts in the Certificate of Origin.

Rule 9. Review. These rules may be reviewed as and when necessary upon request
of one third of the participants and may be open to such modifications as may be agreed
upon.

Rule 10. Special criteria percentage. Products originating in participating least
developed countries can be allowed a favourable 10 percentage points applied to the
percentages established in rules 3 and 4. Thus, for rule 3, the percentage would not ex-
ceed 60 per cent, and for rule 4, the percentage would not be less than 50 per cent.

I. General Conditions

To qualify for preference, products must:

(a) Fall within a description of products eligible for preference in the schedule
of concessions of the GSTP country of destination;

(b) Comply with the GSTP rules of Origin. Each article in a consignment must
qualify separately in its own right; and

(c) Comply with the consignment conditions specified by the GSTP Rules of
Origin. In general, products must be consigned directly within the meaning of rule 5
hereof from the country of exportation to the country of destination.

II. Entries to be made in box 8

Preference products must be wholly produced or obtained in the exporting partici-
pant in accordance with rule 2 of the GSTP Rules of Origin, or where not wholly pro-
duced or obtained in the exporting participant must be eligible under rule 3 or rule 4.

(a) Products wholly produced or obtained:  enter the letter “A” in box 8.

(b) Products not wholly produced or obtained:  the entry in box 8 should be as
follows:

1. Enter letter “B” in box 8, for products which meet the working criteria
according to rule 3. Entry of letter “B” would be followed by the sum of
the value of materials, parts or produce originating from non-participants,
or undetermined origin used, expressed as a percentage of f.o.b. value of
the exported products (example “B” 50 per cent).

______________
hA standard Certificate of Origin to be used by all participants is annexed.



167

2. Enter letter “C” in box 8 for products which meet the origin criteria ac-
cording to rule 4. Entry of letter “C” would be followed by the sum of the
aggregate content originating in the territory of the exporting participant
expressed as a percentage of the f.o.b. value of the exported product (ex-
ample “C” 60 per cent).

3. Enter letter “D” in box 8 for products which meet the special origin cri-
teria according to rule 10.

ANNEX III

Additional measures in favor of least developed countries

Special consideration shall be given by participants to requests from participating
least developed countries for technical assistance and cooperation arrangements designed
to assist participating least developed countries in expanding their trade with other devel-
oping countries and in taking advantage of the potential benefits of the GSTP, particu-
larly in the following areas:

(a) The identification, preparation and establishment of industrial and agricul-
tural projects in the territories of participating least developed countries which could
provide the production base for the expansion of exports of participating least developed
countries to other participants, possibly linked to cooperative financing and buy-back
arrangements;

(b) The setting up of manufacturing and other facilities in participating least
developed countries to meet subregional and regional demand under cooperative arrange-
ments;

(c) The formulation of export promotion policies and the establishment of train-
ing facilities in the field of trade to assist participating least developed countries in ex-
panding their exports and in maximizing their benefits from the GSTP;

(d) The provision of support to export marketing of products of participating
least developed countries by enabling these countries to share existing facilities (for ex-
ample, with respect to export credit insurance, access to market information) and by insti-
tutional and other positive measures to facilitate imports from participating least devel-
oped countries into their own markets;

(e) Bringing together of enterprises in other participants with project sponsors
in the participating least developed countries (both public and private) with a view to
promoting joint ventures in projects designed to lead to the expansion of trade;

(f) The provision of special facilities and rates in respect to shipping;

(g) The provision of special facilities for the participating land-locked and is-
land least developed countries to deal with transit problems and constraints in transport
— where any study or programme of action is to be undertaken in, or in relation to, any
transit country, such study or programme of action will be carried out in consultation
with, and with the approval of, the transit country concerned;

(h) The provision of increased flows of essential items to the participating least
developed countries through special preferential arrangements.
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ANNEX IV

Schedules of Concessions

[Issued separately.]

__________________

2. PROTOCOL TO THE 1979 CONVENTION ON LONG-RANGE
TRANSBOUNDARY AIR POLLUTION CONCERNING THE CONTROL
OF EMISSIONS OF NITROGEN OXIDES OR THEIR
TRANSBOUNDARY FLUXES.2  DONE AT SOFIA ON 31 OCTOBER 1988

The Parties,

Determined to implement the Convention on Long-range Transboundary
Air Pollution,3

Concerned that present emissions of air pollutants are causing damage, in
exposed parts of Europe and North America, to natural resources of vital envi-
ronmental and economic importance,

Recalling that the Executive Body for the Convention recognized at its
second session the need to reduce effectively the total annual emissions of ni-
trogen oxides from stationary and mobile sources or their transboundary fluxes
by 1995, and the need on the part of other States that had already made progress
in reducing these emissions to maintain and review their emission standards for
nitrogen oxides,

Taking into consideration existing scientific and technical data on emis-
sions, atmospheric movements and effects on the environment of nitrogen ox-
ides and their secondary products, as well as on control technologies,

Conscious that the adverse environmental effects of emissions of nitrogen
oxides vary among countries,

Determined to take effective action to control and reduce national annual
emissions of nitrogen oxides or their transboundary fluxes by, in particular, the
application of appropriate national emission standards to new mobile and major
new stationary sources and the retrofitting of existing major stationary sources,

Recognizing that scientific and technical knowledge of these matters is
developing and that it will be necessary to take such developments into account
when reviewing the operation of this Protocol and deciding on further action,

Noting that the elaboration of an approach based on critical loads is aimed
at the establishment of an effect-oriented scientific basis to be taken into ac-
count when reviewing the operation of this Protocol and at deciding on further
internationally agreed measures to limit and reduce emissions of nitrogen ox-
ides or their transboundary fluxes,
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Recognizing that the expeditious consideration of procedures to create more
favourable conditions for exchange of technology will contribute to the effec-
tive reduction of emissions of nitrogen oxides in the region of the Commission,

Noting with appreciation the mutual commitment undertaken by several
countries to implement immediate and substantial reductions of national annual
emissions of nitrogen oxides,

Acknowledging the measures already taken by some countries which have
had the effect of reducing emissions of nitrogen oxides,

Have agreed as follows:

Article 1

DEFINITIONS

For the purposes of the present Protocol,

1. “Convention” means the Convention on Long-range Transboundary
Air Pollution, adopted in Geneva on 13 November 1979;

2. “EMEP” means the Cooperative Programme for Monitoring and Evalu-
ation of the Long-range Transmission of Air Pollutants in Europe;

3. “Executive Body” means the Executive Body for the Convention con-
stituted under article 10, paragraph 1, of the Convention;

4. “Geographical scope of EMEP” means the area defined in article 1,
paragraph 4, of the Protocol to the 1979 Convention on Long-range
Transboundary Air Pollution on Long-term Financing of the Cooperative
Programme for Monitoring and Evaluation of the Long-range Transmission of
Air Pollutants in Europe (EMEP), adopted in Geneva on 28 September 1984;

5. “Parties” means, unless the context otherwise requires, the Parties to
the present Protocol;

6. “Commission” means the United Nations Economic Commission for
Europe;

7. “Critical load” means a quantitative estimate of the exposure to one or
more pollutants below which significant harmful effects on specified sensitive
elements of the environment do not occur according to present knowledge;

8. “Major existing stationary source” means any existing stationary source
the thermal input of which is at least 100 MW;

9. “Major new stationary source” means any new stationary source the
thermal input of which is at least 50 MW;

10. “Major source category” means any category of sources which emit
or may emit air pollutants in the form of nitrogen oxides, including the catego-
ries described in the Technical Annex, and which contribute at least 10 per cent
of the total national emissions of nitrogen oxides on an annual basis as mea-
sured or calculated in the first calendar year after the date of entry into force of
the present Protocol, and every fourth year thereafter;
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11. “New stationary source” means any stationary source the construc-
tion or substantial modification of which is commenced after the expiration of
two years from the date of entry into force of this Protocol;

12. “New mobile source” means a motor vehicle or other mobile source
which is manufactured after the expiration of two years from the date of entry
into force of the present Protocol.

Article 2

BASIC OBLIGATIONS

1. The Parties shall, as soon as possible and as a first step, take effective
measures to control and/or reduce their national annual emissions of nitrogen
oxides or their transboundary fluxes so that these, at the latest by 31 December
1994, do not exceed their national annual emissions of nitrogen oxides or
transboundary fluxes of such emissions for the calendar year 1987 or any previ-
ous year to be specified upon signature of, or accession to, the Protocol, pro-
vided that in addition, with respect to any Party specifying such a previous year,
its national average annual transboundary fluxes or national average annual
emissions of nitrogen oxides for the period from 1 January 1987 to 1 January
1996 do not exceed its transboundary fluxes or national emissions for the calen-
dar year 1987.

2. Furthermore, the Parties shall in particular, and no later than two years
after the date of entry into force of the present Protocol:

(a) Apply national emissions standards to major new stationary sources
and/or source categories, and to substantially modified stationary sources in
major source categories, based on the best available technologies which are
economically feasible, taking into consideration the Technical Annex;

(b) Apply national emission standards to new mobile sources in all major
source categories based on the best available technologies which are economi-
cally feasible, taking into consideration the Technical Annex and the relevant
decisions taken within the framework of the Inland Transport Committee of the
Commission; and

(c) Introduce pollution control measures for major existing stationary
sources, taking into consideration the Technical Annex and the characteristics
of the plant, its age and its rate of utilization and the need to avoid undue opera-
tional disruption.

3. (a) The Parties shall, as a second step, commence negotiations, no later
than six months after the date of entry into force of the present Protocol, on further
steps to reduce national annual emissions of nitrogen oxides or transboundary
fluxes of such emissions, taking into account the best available scientific and tech-
nological developments, internationally accepted critical loads and other elements
resulting from the work programme undertaken under article 6.

(b) To this end, the Parties shall cooperate in order to establish:
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(i) Critical loads;

(ii) Reductions in national annual emissions of nitrogen oxides or
transboundary fluxes of such emissions as required to achieve agreed
objectives based on critical loads; and

(iii) Measures and a timetable commencing no later than 1 January 1996
for achieving such reductions.

4. Parties may take more stringent measures than those required by the
present article.

Article 3

EXCHANGE OF TECHNOLOGY

1. The Parties shall, consistent with their national laws, regulations and
practices, facilitate the exchange of technology to reduce emissions of nitrogen
oxides, particularly through the promotion of:

(a) Commercial exchange of available technology;

(b) Direct industrial contacts and cooperation, including joint ventures;

(c) Exchange of information and experience; and

(d) Provision of technical assistance.

2. In promoting the activities specified in subparagraphs (a) to (d) above,
the Parties shall create favourable conditions by facilitating contacts and coop-
eration among appropriate organizations and individuals in the private and pub-
lic sectors that are capable of providing technology, design and engineering
services, equipment or finance.

3. The Parties shall, no later than six months after the date of entry into
force of the present Protocol, commence consideration of procedures to create
more favourable conditions for the exchange of technology to reduce emissions
of nitrogen oxides.

Article 4

UNLEADED FUEL

The Parties shall, as soon as possible and no later than two years after the
date of entry into force of the present Protocol, make unleaded fuel sufficiently
available, in particular cases as a minimum along main international transit routes,
to facilitate the circulation of vehicles equipped with catalytic converters.

Article 5

REVIEW PROCESS

1. Parties shall regularly review the present Protocol, taking into account
the best available scientific substantiation and technological development.
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2. The first review shall take place no later than one year after the date of
entry into force of the present Protocol.

Article 6

WORK TO BE UNDERTAKEN

The Parties shall give high priority to research and monitoring related to
the development and application of an approach based on critical loads to deter-
mine, on a scientific basis, necessary reductions in emissions of nitrogen ox-
ides. The Parties shall, in particular, through national research programmes, in
the work plan of the Executive Body and through other cooperative programmes
within the framework of the Convention, seek to:

(a) Identify and quantify effects of emissions of nitrogen oxides on hu-
mans, plant and animal life, waters, soils and materials, taking into account the
impact on these of nitrogen oxides from sources other than atmospheric deposition;

(b) Determine the geographical distribution of sensitive areas;

(c) Develop measurements and model calculations including harmo-
nized methodologies for the calculation of emissions, to quantify the long-range
transport of nitrogen oxides and related pollutants;

(d) Improve estimates of the performance and costs of technologies for
control of emissions of nitrogen oxides and record the development of improved
and new technologies; and

(e) Develop, in the context of an approach based on critical loads, meth-
ods to integrate scientific, technical and economic data in order to determine
appropriate control strategies.

Article 7

NATIONAL PROGRAMMES, POLICIES AND STRATEGIES

The Parties shall develop without undue delay national programmes, poli-
cies and strategies to implement the obligations under the present Protocol that
shall serve as a means of controlling and reducing emissions of nitrogen oxides
or their transboundary fluxes.

Article 8

INFORMATION EXCHANGE AND ANNUAL REPORTING

1. The Parties shall exchange information by notifying the Executive Body
of the national programmes, policies and strategies that they develop in accordance
with article 7 and by reporting to it annually on progress achieved under, and any
changes to, those programmes, policies and strategies, and in particular on:

(a) The levels of national annual emissions of nitrogen oxides and the
basis upon which they have been calculated;
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(b) Progress in applying national emission standards required under
article 2, subparagraphs 2(a) and 2(b), and the national emission standards ap-
plied or to be applied, and the sources and/or source categories concerned;

(c) Progress in introducing the pollution control measures required un-
der article 2, subparagraph 2(c), the sources concerned and the measures intro-
duced or to be introduced;

(d) Progress in making unleaded fuel available;

(e) Measures taken to facilitate the exchange of technology; and

(f) Progress in establishing critical loads.

2. Such information shall, as far as possible, be submitted in accordance
with a uniform reporting framework.

Article 9

CALCULATIONS

EMEP shall, utilizing appropriate models and in good time before the an-
nual meetings of the Executive Body, provide to the Executive Body calcula-
tions of nitrogen budgets and also of transboundary fluxes and deposition of
nitrogen oxides within the geographical scope of EMEP. In areas outside the
geographical scope of EMEP, models appropriate to the particular circumstances
of Parties to the Convention therein shall be used.

Article 10

TECHNICAL ANNEX

The Technical Annex to the present Protocol is recommendatory in charac-
ter. It shall form an integral part of the Protocol.

Article 11

AMENDMENTS TO THE PROTOCOL

1. Any Party may propose amendments to the present Protocol.

2. Proposed amendments shall be submitted in writing to the Executive
Secretary of the Commission who shall communicate them to all Parties. The
Executive Body shall discuss the proposed amendments at its next annual meet-
ing provided that these proposals have been circulated by the Executive Secre-
tary to the Parties at least ninety days in advance.

3. Amendments to the Protocol, other than amendments to its Technical
Annex, shall be adopted by consensus of the Parties present at a meeting of the
Executive Body, and shall enter into force for the Parties which have accepted
them on the ninetieth day after the date on which two thirds of the Parties have
deposited their instruments of acceptance thereof. Amendments shall enter into
force for any Party which has accepted them after two thirds of the Parties have



174

deposited their instruments of acceptance of the amendment, on the ninetieth
day after the date on which that Party deposited its instrument of acceptance of
the amendments.

4. Amendments to the Technical Annex shall be adopted by consensus of
the Parties present at a meeting of the Executive Body and shall become effec-
tive thirty days after the date on which they have been communicated in accor-
dance with paragraph 5 below.

5. Amendments under paragraphs 3 and 4 above shall, as soon as pos-
sible after their adoption, be communicated by the Executive Secretary to all
Parties.

Article 12

SETTLEMENT OF DISPUTES

If a dispute arises between two or more Parties as to the interpretation or
application of the present Protocol, they shall seek a solution by negotiation or by
any other method of dispute settlement acceptable to the parties to the dispute.

Article 13

SIGNATURE

1. The present Protocol shall be open for signature at Sofia from 1 No-
vember 1988 until 4 November 1988 inclusive, then at the Headquarters of the
United Nations in New York until 5 May 1989, by the member States of the
Commission as well as States having consultative status with the Commission,
pursuant to paragraph 8 of Economic and Social Council resolution 36 (IV) of
28 March 1947, and by regional economic integration organizations, consti-
tuted by sovereign States members of the Commission, which have competence
in respect of the negotiation, conclusion and application of international agree-
ments in matters covered by the Protocol, provided that the States and organiza-
tions concerned are Parties to the Convention.

2. In matters within their competence, such regional economic integra-
tion organizations shall, on their own behalf, exercise the rights and fulfill the
responsibilities which the present Protocol attributes to their member States. In
such cases, the member States of these organizations shall not be entitled to
exercise such rights individually.

Article 14

RATIFICATION, ACCEPTANCE, APPROVAL AND ACCESSION

1. The present Protocol shall be subject to ratification, acceptance or ap-
proval by Signatories.

2. The present Protocol shall be open for accession as from 6 May 1989
by the States and organizations referred to in article 13, paragraph 1.

3. A State or organization which accedes to the present Protocol after 31
December 1993 may implement articles 2 and 4 no later than 31 December
1995.
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4. The instruments of ratification, acceptance, approval or accession shall
be deposited with the Secretary-General of the United Nations, who will per-
form the functions of depositary.

Article 15

ENTRY INTO FORCE

1. The present Protocol shall enter into force on the ninetieth day follow-
ing the date on which the sixteenth instrument of ratification, acceptance, ap-
proval or accession has been deposited.

2. For each State and organization referred to in article 13, paragraph 1,
which ratifies, accepts or approves the present Protocol or accedes thereto after
the deposit of the sixteenth instrument of ratification, acceptance, approval, or
accession, the Protocol shall enter into force on the ninetieth day following the
date of deposit by such Party of its instrument of ratification, acceptance, ap-
proval, or accession.

Article 16

WITHDRAWAL

At any time after five years from the date on which the present Protocol
has come into force with respect to a Party, that Party may withdraw from it by
giving written notification to the depositary. Any such withdrawal shall take
effect on the ninetieth day following the date of its receipt by the depositary, or
on such later date as may be specified in the notification of the withdrawal.

Article 17

AUTHENTIC TEXTS

The original of the present Protocol, of which the English, French and
Russian texts are equally authentic, shall be deposited with the Secretary-Gen-
eral of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have
signed the present Protocol.

DONE at Sofia this thirty-first day of October one thousand nine hundred
and eighty-eight.
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1. Goods consigned from (Exporter’s
business name, address, country)

2. Goods consigned to (Consignee’s
name, address, country)

Reference No.
GLOBAL SYSTEM OF TRADE PREFERENCES

Certificate of Origin
(Combined declaration and certificate)

Issued in. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(country)

see Notes overleaf

3. Means of transport and route (as far
as known)

4. For Official use

5. Tariff
item
number

6. Marks and
numbers of
packages

7. Number and kind
of packages;
description of
goods

8. Origin
criterion
(see Notes
overleaf)

11. Declaration by the exporter
The undersigned hereby declares that the
above details and statements are correct;
that all the goods were produced in

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(country)

and they comply with the origin requirements
specified for those goods in the Global System
of Trade Preferences for goods exported to

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(importing country)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Place and date, signature of authorized signatory

12. Certificate
It is hereby certified, on the basis
of control carried out, that the
declaration by the exporter is
correct

. . . . . . .  . . . . . . . . . . . . . . . . . . . .
Place and date, signature and stamp of
certifying authority

9. Gross
weight or
other
quantity

10. Number and
     date of
     invoices
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TECHNICAL ANNEX

1. Information regarding emission performance and costs is based on official docu-
mentation of the Executive Body and its subsidiary bodies, in particular documents
EB.AIR/WG.3/R.8, R.9 and R.16, and ENV/WP.1/R.86, and Corr.1, as reproduced in
chapter 7 of Effects and Control of Transboundary Air Pollution.*  Unless otherwise
indicated, the technologies listed are considered to be well established on the basis of
operational experience.**

2. The information contained in this annex is incomplete. Because experience with
new engines and new plants incorporating low emission technology, as well as with retro-
fitting existing plants, is continuously expanding, regular elaboration and amendment of
the annex will be necessary. The annex cannot be an exhaustive statement of technical
options; its aim is to provide guidance for the Parties in identifying economically feasible
technologies for giving effect to the obligations of the Protocol.

I. CONTROL TECHNOLOGIES FOR NO
X
 EMISSIONS

FROM STATIONARY SOURCES

3. Fossil fuel combustion is the main stationary source of anthropogenic NO
x

emissions. In addition, some non-combustion processes can contribute relevant NO
x
 emis-

sions.

4. Major stationary source categories of NO
x
 emissions may include:

(a) Combustion plants;
(b) Industrial process furnaces (e.g., cement manufacture);
(c) Stationary gas turbines and internal combustion engines; and
(d) Non-combustion processes (e.g., nitric acid production).

5. Technologies for the reduction of NO
x
 emissions focus on certain combustion/

process modifications, and, especially for large power plants, on flue gas treatment.

6. For retrofitting of existing plants, the extent of application of low-NO
x
 tech-

nologies may be limited by negative operational side effects or by other site-specific
constraints. In the case of retrofitting, therefore, only approximate estimates are given for
typically achievable NO

x
 emission values. For new plants, negative side effects can be

minimized or excluded by appropriate design features.

7. According to currently available data, the costs of combustion modifications
can be considered as small for new plants. However, in the case of retrofitting, for in-
stance at large power plants, they ranged from about 8 to 25 Swiss francs per kW

el
 (in

1985). As a rule, investment costs of flue gas treatment systems are considerable higher.

8. For stationary sources, emission factors are expressed in milligrams of NO
2
 per

normal (0o C, 1013 mb) cubic metre (mg/m3), dry basis.

Combustion plants

9. The category of combustion plants comprises fossil fuel combustion in fur-
naces, boilers, indirect heaters and other combustion facilities with a heat input larger

______________
*Air Pollution Studies No. 4 (United Nations publication, Sales No. E.87.II.E.36).
**It is at present difficult to provide reliable data on the costs of control technolo-

gies in absolute terms. For cost data included in the present annex, emphasis should there-
fore be placed on the relationships between the costs of different technologies rather than
on absolute cost figures.
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than 10 MW, without mixing the combustion flue gases with other effluents or treated
materials. The following combustion technologies, either singly or in combination, are
available for new and existing installations:

(a) Low-temperature design of the firebox, including fluidized bed combustion;

(b) Low excess-air operation;

(c) Installation of special low-NO
x
 burners;

(d) Flue gas recirculation into the combustion air;

(e) Staged combustion/overfire-air operation; and

(f) Reburning (fuel staging).***

Performance standards that can be achieved are summarized in table 1.

10. Flue gas treatment by selective catalytic reduction (SCR) is an additional NO
x

emission reduction measure with efficiencies of up to 80 per cent and more. Considerable
operational experience from new and retrofitted installations is now being obtained within
the region of the Commission, in particular for power plants larger than 300 MW (ther-
mal). When combined with combustion modifications, emission values of 200 mg/m3

(solid fuels, 6 per cent O
2
) and 150 mg/m3 (liquid fuels, 3 per cent O

2
) can be easily met.

11. Selective non-catalytic reduction (SNCR), a flue gas treatment for a 20-60 per
cent NO

x
 reduction, is a cheaper technology for special applications (e.g., refinery fur-

naces and base load gas combustion).

12. NO
x
 emissions from stationary gas turbines can be reduced either by combus-

tion modification (dry control) or by water/steam injection (wet control). Both measures
are well established. By these means, emission values of 150 mg/m3 (gas, 15 per cent O

2
)

and 300 mg/m3 (oil, 15 per cent O
2
) can be met. Retrofit is possible.

13. NO
x
 emissions from stationary spark ignition IC engines can be reduced ei-

ther by combustion modifications (e.g., lean-burn and exhaust gas recirculation concepts)
or by flue gas treatment (closed-loop 3-way catalytic converter, SCR). The technical and
economic feasibility of these various processes depends on engine size, engine type (two
stroke/four stroke), and engine operation mode (constant/varying load). The lean-burn
concept is capable of meeting NO

x
 emission values of 800 mg/m3 (5 per cent O

2
), the

SCR process reduces NO
x
 emissions well below 400 mg/m3 (5 per cent O

2
), and the three-

way catalytic converter reduces such emissions even below 200 mg/m3 (5 per cent O
2
).

Industrial process furnaces — Cement calcinations

14. The precalcination process is being evaluated within the region of the Commis-
sion as a possible technology with the potential for reducing NO

x
 concentrations in the flue

gas of new and existing cement calcination furnaces to about 300 mg/m3 (10 per cent O
2
).

Non-combustion processes — Nitric acid production

15. Nitric acid production with a high pressure absorption (>8 bar) is capable of
keeping NO

x
 concentrations in undiluted effluents below 400 mg/m3. The same emission

performance can be met by medium pressure absorption in combination with a SCR pro-
cess or any other similar efficient NO

x
 reduction process. Retrofit is possible.

II. CONTROL TECHNOLOGIES FOR NO
X
 EMISSIONS

FROM MOTOR VEHICLES

16. The motor vehicles considered in this annex are those used for road transport,
namely:  petrol-fuelled and diesel-fuelled passenger cars, light-duty vehicles and heavy-
duty vehicles. Appropriate reference is made, as necessary, to the specific vehicle catego-
ries (M

1
, M

2
, M

3
, N

1
, N

2
, N

3
) defined in ECE Regulation No. 13 pursuant to the 1958

_____________
***There is limited operational experience of this type of combustion technology.
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Agreement concerning the Adoption of Uniform Conditions of Approval and Reciprocal
Recognition of Approval for Motor Vehicles Equipment and Parts.

17. Road transport is a major source of anthropogenic NO
x
 emission in many Com-

mission countries, contributing between 40 and 80 per cent of total national emissions. Typi-
cally, petrol-fuelled vehicles contribute two thirds of total road transport NO

x
 emissions.

18. The technologies available for the control of nitrogen oxides from motor ve-
hicles are summarized in tables 3 and 6. It is convenient to group the technologies by
reference to existing or proposed national and international emission standards differing
in stringency of control. Because current regulatory test cycles only reflect urban and
metropolitan driving, the estimates of relative NO

x
 emissions given below take account

of higher speed driving where NO
x
 emissions can be particularly important.

19. The additional production cost figures for the various technologies given in
tables 3 and 6 are manufacturing cost estimates rather than retail prices.

20. Control of production conformity and in-use vehicle performance is impor-
tant in ensuring that the reduction potential of emission standards is achieved in practice.

21. Technologies that incorporate or are based on the use of catalytic converters
require unleaded fuel. Free circulation of vehicles equipped with catalytic converters
depends on the general availability of unleaded petrol.

Petro-fuelled and diesel-fuelled passenger cars (M
1
)

22. In table 2, four emission standards are summarized. These are used in table 3
to group the various engine technologies for petrol vehicles according to their NO

x
 emis-

sion reduction potential.

23. The emission standards A, B, C and D include limits on hydrocarbon (HC)
and carbon monoxide (CO) emissions as well as NO

x
. Estimates of emission reductions

for these pollutants, relative to the baseline ECE R.15-04 case, are given in table 4.

24. Current diesel cars can meet the NO
x
 emission requirements of standards A, B

and C. Strict particulate emission requirements, together with the stringent NO
x
 limits of

standard D, imply that diesel passenger cars will require further development, probably
including electronic control of the fuel pump, advanced fuel injection systems, exhaust
gas recirculation and particulate traps. Only experimental vehicles exist to date. (See also
table 6, footnote a/.)

Other light-duty vehicles (N
1
)

25. The control methods for passenger cars are applicable but NO
x
 reductions,

cost and commercial lead time factors may differ.

Heavy-duty petrol-fuelled vehicles (M
2
, M

3
, N

2
, N

3
)

26. This class of vehicle is insignificant in western Europe and is decreasing in
eastern Europe. US 1990 and US 1991 NO

x
 emission levels (see table 5) could be achieved

at modest cost without significant technology advancement.

Heavy-duty diesel-fuelled vehicles M
2
, M

3
, N

2
, N

3
)

27. In table 5, three emission standards are summarized. These are used in table 6
to group engine technologies for heavy-duty diesel vehicles according to NO

x
 reduction

potential. The baseline engine configuration is changing, with a trend away from natu-
rally aspirated to turbo-charged engines. This trend has implications for improved baseline
fuel consumption performance. Comparative estimates of consumption are therefore not
included.

__________________
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TABLE 2. DEFINITION OF EMISSION STANDARDS

Standard Limits Comments

A. ECE R.15-04 HC + NO
x
:  19-28 g/test Current ECE standard (Regulation No. 15,

including the 04 series of amendments, pur-
suant to the 1958 Agreement referred to in
paragraph 16 above), also adopted by the
European Economic Community (Direc-
tive 83/351/EEC). ECE R.15 urban test
cycle. Emission limit varies with vehicle
mass.

B. “Luxembourg
            1985”

HC + NOx:

1.4-2.0 1 : 8.0 g/test

This standard only used to group technology

(<1.4 1 : 15.0 g/test,

>2.0 1 : 6.5 g/test)

Standards to be introduced during 1988-
1993 in the European Economic Commu-
nity, as discussed at the 1985 Luxembourg
meeting of EEC Council of Ministers and
finally agreed upon in December 1987. ECE
R.15 urban test cycle applies. Standard for
engines >2 1 is generally equivalent to US
1983 standard. Standard for engines <1.4 1
is provisional, definite standard to be elabo-
rated. Standard for engines of 1.4-2.0 ap-
plies to all diesel cars >1.4 1.

C. “Stockholm
             1985”

Standards for national legislation based on
the “master document” developed after the
1985 Stockholm meeting of Environment
Ministers from eight countries. Matching
US 1987 standards, with the following test
procedures:

NO
x
:  0.62 g/km US Federal Test Procedure (1975).

NO
x
:  0.76 g/km Highway fuel economy test procedure.

D . “ C a l i f o r n i a
             1989”

NO
x
:  0.25 g/km Standards to be introduced in the State of

California, United States, from 1989 mod-
els onwards. US Federal Test Procedure.
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TABLE 3. PETROL ENGINE TECHNOLOGIES, EMISSION PERFORMANCE, COSTS

AND FUEL CONSUMPTION FOR EMISSION STANDARD LEVELS

Standard Technology Composite a/
NO

x
 reduction

(%)

Additional b/
production cost
(1986 Swiss
francs)

Fuel consumption
index a/

A Baseline (current
conventional spark-
ignition engine with
carburetor)

-c/ - 100

B (a) Fuel injection +
        EGR + secondary
        air d/

25 200 105

(b) Open-loop three-
         way catalys
         (+EGR)

55 150 103

(c) Lean-burn engine
        with oxidation
        catalyst (+EGR) e/

60 200-600 90

a/ Composite NO
x
 reduction and fuel consumption index estimates are for an average-weight

European car operating under average European driving conditions.

b/ Additional production costs could be more realistically expressed as a percentage of the
total car cost. However, since cost estimates are primarily for comparison in relative terms only,
the formulation of the original documents has been retained.

c/ Composite NO
x
 emission factor = 2.6 g/km.

d/ “EGR” means exhaust gas recirculation.

e/ Based entirely on data for experimental engines. Virtually no production of lean-burn
engined vehicles exists.

C Closed-loop three-way
catalyst

90 300-600 95

D Closed-loop three-way
catalyst (+EGR)

92 350-650 98
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Standard HC-reduction (%) CO-reduction (%)

 B (a) 30-40 50

(b) 50-60 40-50

(c) 70-90 70-90

 C 90 90

 D 90 90

TABLE 4. ESTIMATED REDUCTIONS IN HC AND CO EMISSIONS

    FROM PETROL-FUELLED PASSENGER CARS

FOR DIFFERENT TECHNOLOGIES

TABLE 5. DEFINITION OF EMISSION STANDARDS

Standard NO
x
 limits (g/kWh) Comments

    I ECE R.49  18    13, mode test
 II US-1990       8.0 Transient test
III US-1991       6.7 Transient test

TABLE 6. HEAVY-DUTY DIESEL ENGINE TECHNOLOGIES, EMISSION PERFORMANCE a/

AND COSTS FOR EMISSION STANDARD LEVELS

Standard Technology Additional production

cost (1984 US$)

I

NOx reduction
estimate(%)

Current conventional
direct injection diesel
engine

- -

II b/ Turbo-charging +
after-cooling +
injection timing
retard (Combustion
chamber and port
modification)
(Naturally aspirated
engines are unlikely
to meet this standard)

40 $115 ($69 attribut-
able to NO

x
standard) c/

III b/ Further refinements
of technologies
listed under II
together with
variable injection
timing and use of
electronics

50 $404 ($68
attributable to NO

x

standard) c/

a/ Deterioration in diesel fuel quality would adversely affect emission and may
affect fuel consumption for both heavy and light duty vehicles.

b/ It is still necessary to verify on a large scale the availability of new components.
c/ Particulate control and other considerations account for the balance.
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3. UNITED NATIONS CONVENTION ON INTERNATIONAL
BILLS OF EXCHANGE AND INTERNATIONAL PROMISSORY
NOTES.4  DONE AT NEW YORK ON 9 DECEMBER 1988

CHAPTER I. SPHERE OF APPLICATION AND FORM OF THE INSTRUMENT

Article 1

1. This Convention applies to an international bill of exchange when it
contains the heading “International bill of exchange (UNCITRAL Convention)”
and also contains in its text the words “International bill of exchange (UNCITRAL
Convention).”

2. This Convention applies to an international promissory note when it
contains the heading “International promissory note (UNCITRAL Convention)”
and also contains in its text the words “International promissory note
(UNCITRAL Convention).”

3. This Convention does not apply to cheques.

Article 2

1. An international bill of exchange is a bill of exchange which specifies
at least two of the following places and indicates that any two so specified are
situated in different States:

(a) The place where the bill is drawn;

(b) The place indicated next to the signature of the drawer;

(c) The place indicated next to the name of the drawee;

(d) The place indicated next to the name of the payee;

(e) The place of payment,

provided that either the place where the bill is drawn or the place of payment is
specified on the bill and that such place is situated in a Contracting State.

2. An international promissory note is a promissory note which specifies
at least two of the following places and indicates that any two so specified are
situated in different States:

(a) The place where the note is made;

(b) The place indicated next to the signature of the maker;

(c) The place indicated next to the name of the payee;

(d) The place of payment,

provided that the place of payment is specified on the note and that such place is
situated in a Contracting State.
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3. This Convention does not deal with the question of sanctions that may
be imposed under national law in cases where an incorrect or false statement
has been made on an instrument in respect of a place referred to in paragraph 1
or 2 of this article. However, any such sanctions shall not affect the validity of
the instrument or the application of this Convention.

Article 3

1. A bill of exchange is a written instrument which:

(a) Contains an unconditional order whereby the drawer directs the
drawee to pay a definite sum of money to the payee or to his order;

(b) Is payable on demand or at a definite time;

(c) Is dated;

(d) Is signed by a drawer.

2. A promissory note is a written instrument which:

(a) Contains an unconditional promise whereby the maker undertakes
to pay a definite sum of money to the payee or to his order;

(b) Is payable on demand or at a definite time;

(c) Is dated;

(d) Is signed by the maker.

CHAPTER II. INTERPRETATION

SECTION 1. GENERAL PROVISIONS

Article 4

In the interpretation of this Convention, regard is to be had to its interna-
tional character and to the need to promote uniformity in its application and the
observance of good faith in international transactions.

Article 5

In this Convention:

(a) “Bill” means an international bill of exchange governed by this Con-
vention;

(b) “Note” means an international promissory note governed by this Con-
vention;

(c) “Instrument” means a bill or a note;

(d) “Drawee” means a person on whom a bill is drawn and who has not
accepted it;



186

(e) “Payee” means a person in whose favour the drawer directs payment
to be made or to whom the maker promises to pay;

(f) “Holder” means a person in possession of an instrument in accordance
with article 15;

(g) “Protected holder” means a holder who meets the requirements of
article 29;

(h) “Guarantor” means any person who undertakes an obligation of guar-
antee under article 46, whether governed by paragraph 4(b) (“guaranteed”) or
paragraph 4(c) (“aval”) of article 47;

(i) “Party” means a person who has signed an instrument as drawer, maker,
acceptor, endorser or guarantor;

(j) “Maturity” means the time of payment referred to in paragraphs 4, 5,
6 and 7 of article 9;

(k) “Signature” means a handwritten signature, its facsimile or an equiva-
lent authentication effected by any other means; “forged signature” includes a
signature by the wrongful use of such means;

(l) “Money” or “currency” includes a monetary unit or account which is
established by an intergovernmental institution or by agreement between two or
more States, provided that this Convention shall apply without prejudice to the
rules of the intergovernmental institution or to the stipulations of the agreement.

Article 6

For the purposes of this Convention, a person is considered to have knowl-
edge of a fact if he has actual knowledge of that fact or could not have been
unaware of its existence.

SECTION 2. INTERPRETATION OF FORMAL REQUIREMENTS

Article 7

The sum payable by an instrument is deemed to be a definite sum although
the instrument states that it is to be paid:

(a) With interest;

(b) By instalments at successive dates;

(c) By instalments at successive dates with a stipulation in the instru-
ment that upon default in payment of any instalment the unpaid balance be-
comes due;

(d) According to a rate of exchange indicated in the instrument or to be
determined as directed by the instrument; or
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(e) In a currency other than the currency in which the sum is expressed
in the instrument.

Article 8

1. If there is a discrepancy between the sum expressed in words and the
sum expressed in figures, the sum payable by the instrument is the sum ex-
pressed in words.

2. If the sum is expressed more than once in words, and there is a dis-
crepancy, the sum payable is the smaller sum. The same rule applies if the sum
is expressed more than once in figures only, and there is a discrepancy.

3. If the sum is expressed in a currency having the same description as
that of at least one other State than the State where payment is to be made, as
indicated in the instrument, and the specified currency is not identified as the
currency of any particular State, the currency is to be considered as the currency
of the State where payment is to be made.

4. If an instrument states that the sum is to be paid with interest, without
specifying the date from which interest is to run, interest runs from the date of
the instrument.

5. A stipulation stating that the sum is to be paid with interest is deemed
not to have been written on the instrument unless it indicates the rate at which
interest is to be paid.

6. A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this purpose,
it must vary in relation to one or more reference rates of interest in accordance
with provisions stipulated in the instrument and each such reference rate must
be published or otherwise available to the public and not be subject, directly or
indirectly, to unilateral determination by a person who is named in the instru-
ment at the time the bill is drawn or the note is made, unless the person is named
only in the reference rate provisions.

7. If the rate at which interest is to be paid is expressed as a variable rate,
it may be stipulated expressly in the instrument that such rate shall not be less
than or exceed a specified rate of interest, or that the variations are otherwise
limited.

8. If a variable rate does not qualify under paragraph 6 of this article or
for any reason it is not possible to determine the numerical value of the variable
rate for any period, interest shall be payable for the relevant period at the rate
calculated in accordance with paragraph 2 of article 70.

Article 9

1. An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand or on presentment
or if it contains words of similar import; or

(b) If no time of payment is expressed.
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2. An instrument payable at a definite time which is accepted or endorsed
or guaranteed after maturity is an instrument payable on demand as regards the
acceptor, the endorser or the guarantor.

3. An instrument is deemed to be payable at a definite time if it states that
it is payable:

(a) On a stated date or at a fixed period after a stated date or at a fixed
period after the date of the instrument;

(b) At a fixed period after sight;

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipulation in the instru-
ment that upon default in payment of any instalment the unpaid balance be-
comes due.

4. The time of payment of an instrument payable at a fixed period after
date is determined by reference to the date of the instrument.

5. The time of payment of a bill payable at a fixed period after sight is
determined by the date of acceptance or, if the bill is dishonoured by non-accep-
tance, by the date of protest or, if protest is dispensed with, by the date of
dishonour.

6. The time of payment of an instrument payable on demand is the date
on which the instrument is presented for payment.

7. The time of payment of a note payable at a fixed period after sight is
determined by the date of the visa signed by the maker on the note or, if his visa
is refused, by the date of presentment.

8. If an instrument is drawn, or made, payable one or more months after
a stated date or after the date of the instrument or after sight, the instrument is
payable on the corresponding date of the month when payment must be made. If
there is no corresponding date, the instrument is payable on the last day of that
month.

Article 10

1. A bill may be drawn:

(a) By two or more drawers;

(b) Payable to two or more payees.

2. A note may be made:

(a) By two or more makers;

(b) Payable to two or more payees.

3. If an instrument is payable to two or more payees in the alternative, it
is payable to any one of them and any one of them in possession of the instru-
ment may exercise the rights of a holder. In any case the instrument is payable
to all of them and the rights of a holder may be exercised only by all of them.
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Article 11

A bill may be drawn by the drawer:

(a) On himself;

(b) Payable to his order.

SECTION 3. COMPLETION OF AN INCOMPLETE INSTRUMENT

Article 12

1. An incomplete instrument which satisfies the requirements set out in
paragraph 1 of article 1 and bears the signature of the drawer or the acceptance
of the drawee, or which satisfies the requirements set out in paragraph 2 of
article 1 and paragraph 2(d) of article 3, but which lacks other elements pertain-
ing to one or more of the requirements set out in articles 2 and 3, may be com-
pleted, and the instrument so completed is effective as a bill or a note.

2. If such an instrument is completed without authority or otherwise than
in accordance with the authority given:

(a) A party who signed the instrument before the completion may in-
voke such lack of authority as a defence against a holder who had knowledge of
such lack of authority when he became a holder;

(b) A party who signed the instrument after the completion is liable
according to the terms of the instrument so completed.

CHAPTER III.  TRANSFER

Article 13

An instrument is transferred:

(a) By endorsement and delivery of the instrument by the endorser to
the endorsee; or

(b) By mere delivery of the instrument if the last endorsement is in
blank.

Article 14

1. An endorsement must be written on the instrument or on a slip affixed
thereto (“allonge”). It must be signed.

2. An endorsement may be:

(a) In blank, that is, by a signature alone or by a signature accompanied
by a statement to the effect that the instrument is payable to a person in posses-
sion of it;
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(b) Special, that is, by a signature accompanied by an indication of the
person to whom the instrument is payable.

3. A signature alone, other than that of the drawee, is an endorsement
only if placed on the back of the instrument.

Article 15

1. A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been endorsed to him, or
on which the last endorsement is in blank, and on which there appears an unin-
terrupted series of endorsements, even if any endorsement was forged or was
signed by an agent without authority.

2. If an endorsement in blank is followed by another endorsement, the
person who signed this last endorsement is deemed to be an endorsee by the
endorsement in blank.

3. A person is not prevented from being a holder by the fact that the in-
strument was obtained by him or any previous holder under circumstances, in-
cluding incapacity or fraud, duress or mistake of any kind, that would give rise
to a claim to, or a defence against liability on, the instrument.

Article 16

The holder of an instrument on which the last endorsement is in blank may:

(a) Further endorse it either by an endorsement in blank or by a special
endorsement;

(b) Convert the blank endorsement into a special endorsement by indi-
cating in the endorsement that the instrument is payable to himself or to some
other specified person; or

(c) Transfer the instrument in accordance with subparagraph (b) of ar-
ticle 13.

Article 17

1. If the drawer or the maker has inserted in the instrument such words as
“not negotiable”, “not transferable”, “not to order”, “pay (X) only”, or words of
similar import, the instrument may not be transferred except for purposes of
collection, and any endorsement, even if it does not contain words authorizing
the endorsee to collect the instrument, is deemed to be an endorsement for col-
lection.

2. If an endorsement contains the words “not negotiable”, “not transfer-
able”, “not to order”, “pay (X) only”, or words of similar import, the instrument
may not be transferred further except for purposes of collection, and any subse-
quent endorsement, even if it does not contain words authorizing the endorsee
to collect the instrument, is deemed to be an endorsement for collection.
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Article 18

1. An endorsement must be unconditional.

2. A conditional endorsement transfers the instrument whether or not the
condition is fulfilled. The condition is ineffective as to those parties and trans-
ferees who are subsequent to the endorsee.

Article 19

An endorsement in respect of a part of the sum due under the instrument is
ineffective as an endorsement.

Article 20

If there are two or more endorsements, it is presumed, unless the contrary
is proved, that each endorsement was made in the order in which it appears on
the instrument.

Article 21

1. If an endorsement contains the words “for collection”, “for deposit”,
“value in collection”, “by procuration”, “pay any bank”, or words of similar
import authorizing the endorsee to collect the instrument, the endorsee is a holder
who:

(a) May exercise all rights arising out of the instrument;

(b) May endorse the instrument only for purposes of collection;

(c) Is subject only to the claims and defences which may be set up against
the endorser.

2. The endorser for collection is not liable on the instrument to any sub-
sequent holder.

Article 22

1. If an endorsement contains the words “value in security”, “value in
pledge”, or any other words indicating a pledge, the endorsee is a holder who:

(a) May exercise all rights arising out of the instrument;

(b) May endorse the instrument only for purposes of collection;

(c) Is subject only to the claims and defences specified in article 28 or
article 30.

2. If such endorsee endorses for collection, he is not liable on the instru-
ment to any subsequent holder.

Article 23

The holder of an instrument may transfer it to a prior party or to the drawee
in accordance with article 13; however, if the transferee has previously been a
holder of the instrument, no endorsement is required, and any endorsement which
would prevent him from qualifying as a holder may be struck out.
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Article 24

An instrument may be transferred in accordance with article 13 after matu-
rity, except by the drawee, the acceptor or the maker.

Article 25

1. If an endorsement is forged, the person whose endorsement is forged,
or a party who signed the instrument before the forgery, has the right to recover
compensation for any damage that he may have suffered because of the forgery
against:

(a) The forger;

(b) The person to whom the instrument was directly transferred by the
forger;

(c) A party or the drawee who paid the instrument to the forger directly
or through one or more endorsees for collection.

2. However, an endorsee for collection is not liable under paragraph 1 of
this article if he is without knowledge of the forgery:

(a) At the time he pays the principal or advises him of the receipt of
payment; or

(b) At the time he receives payment, if this is later,

unless his lack of knowledge is due to his failure to act in good faith or to exer-
cise reasonable care.

3. Furthermore, a party or the drawee who pays an instrument is not li-
able under paragraph 1 of this article if, at the time he pays the instrument, he is
without knowledge of the forgery, unless his lack of knowledge is due to his
failure to act in good faith or to exercise reasonable care.

4. Except as against the forger, the damages recoverable under paragraph
1 of this article may not exceed the amount referred to in article 70 or article 71.

Article 26

1. If an endorsement is made by an agent without authority or power to
bind his principal in the matter, the principal, or a party who signed the instru-
ment before such endorsement, has the right to recover compensation for any
damage that he may have suffered because of such endorsement against:

(a) The agent;

(b) The person to whom the instrument was directly transferred by the
agent;

(c) A party or the drawee who paid the instrument to the agent directly or
through one or more endorsees for collection.

2. However, an endorsee for collection is not liable under paragraph 1 of
this article if he is without knowledge that the endorsement does not bind the
principal:

(a) At the time he pays the principal or advises him of the receipt of
payment; or
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(b) At the time he receives payment, if this is later,

unless his lack of knowledge is due to his failure to act in good faith or to exer-
cise reasonable care.

3. Furthermore, a party or the drawee who pays an instrument is not li-
able under paragraph 1 of this article if, at the time he pays the instrument, he is
without knowledge that the endorsement does not bind the principal, unless his
lack of knowledge is due to his failure to act in good faith or to exercise reason-
able care.

4. Except as against the agent, the damages recoverable under paragraph
1 of this article may not exceed the amount referred to in article 70 or article 71.

CHAPTER IV.  RIGHTS AND LIABILITIES

SECTION 1. THE RIGHTS OF A HOLDER AND OF A PROTECTED HOLDER

Article 27

1. The holder of an instrument has all the rights conferred on him by this
Convention against the parties to the instrument.

2. The holder may transfer the instrument in accordance with article 13.

Article 28

1. A party may set up against a holder who is not a protected holder:

(a) Any defence that may be set up against a protected holder in accor-
dance with paragraph 1 of article 30;

(b) Any defence based on the underlying transaction between himself
and the drawer or between himself and his transferee, but only if the holder took
the instrument with knowledge of such defence or if he obtained the instrument
by fraud or theft or participated at any time in a fraud or theft concerning it;

(c) Any defence arising from the circumstances as a result of which he
became a party, but only if the holder took the instrument with knowledge of
such defence or if he obtained the instrument by fraud or theft or participated at
any time in a fraud or theft concerning it;

(d) Any defence which may be raised against an action in contract be-
tween himself and the holder;

(e) Any other defence available under this Convention.

2. The rights to an instrument of a holder who is not a protected holder
are subject to any valid claim to the instrument on the part of any person, but
only if he took the instrument with knowledge of such claim or if he obtained
the instrument by fraud or theft or participated at any time in a fraud or theft
concerning it.

3. A holder who takes an instrument after the expiration of the time limit
for presentment for payment is subject to any claim to, or defence against liabil-
ity on, the instrument to which his transferor is subject.



194

4. A party may not raise as a defence against a holder who is not a pro-
tected holder the fact that a third person has a claim to the instrument unless:

(a) The third person asserted a valid claim to the instrument; or

(b) The holder acquired the instrument by theft or forged the signature of
the payee or an endorsee, or participated in the theft or the forgery.

Article 29

“Protected holder” means the holder of an instrument which was complete
when he took it or which was incomplete within the meaning of paragraph 1 of
article 12 and was completed in accordance with authority given, provided that
when he became a holder:

(a) He was without knowledge of a defence against liability on the in-
strument referred to in paragraphs 1(a), (b), (c) and (e) of article 28;

(b) He was without knowledge of a valid claim to the instrument of any
person;

(c) He was without knowledge of the fact that it had been dishonoured by
non-acceptance or by non-payment;

(d) The time limit provided by article 55 for presentment of that instru-
ment for payment had not expired;

(e) He did not obtain the instrument by fraud or theft or participate in a
fraud or theft concerning it.

Article 30

1. A party may not set up against a protected holder any defence except:

(a) Defences under paragraph 1 of article 33, article 34, paragraph 1 of
article 35, paragraph 3 of article 36, paragraph 1 of article 53, paragraph 1 of
article 57, paragraph 1 of article 63 and article 84 of this Convention;

(b) Defences based on the underlying transaction between himself and
such holder or arising from any fraudulent act on the part of such holder in
obtaining the signature on the instrument of that party;

(c) Defences based on his incapacity to incur liability on the instrument
or the fact that he signed without knowledge that his signature made him a party
to the instrument, provided that his lack of knowledge was not due to his negli-
gence and provided that he was fraudulently induced so to sign.

2. The rights to an instrument of a protected holder are not subject to any
claim to the instrument on the part of any person, except a valid claim arising
from the underlying transaction between himself and the person by whom the
claim is raised.

Article 31

1. The transfer of an instrument by a protected holder vests in any subse-
quent holder the rights to and on the instrument which the protected holder had.

2. Those rights are not vested in a subsequent holder if:
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(a) He participated in a transaction which gives rise to a claim to, or a
defence against liability on, the instrument;

(b) He has previously been a holder, but not a protected holder.

Article 32

Every holder is presumed to be a protected holder unless the contrary is
proved.

SECTION 2. LIABILITIES OF THE PARTIES

A. General provisions

Article 33

1. Subject to the provisions of articles 34 and 36, a person is not liable on
an instrument unless he signs it.

2. A person who signs an instrument in a name which is not his own is
liable as if he had signed it in his own name.

Article 34

A forged signature on an instrument does not impose any liability on the
person whose signature was forged. However, if he consents to be bound by the
forged signature or represents that it is his own, he is liable as if he had signed
the instrument himself.

Article 35

1. If an instrument is materially altered:

(a) A party who signs it after the material alteration is liable according to
the terms of the altered text;

(b) A party who signs it before the material alteration is liable according
to the terms of the original text. However, if a party makes, authorizes or assents
to a material alteration, he is liable according to the terms of the altered text.

2. A signature is presumed to have been placed on the instrument after
the material alteration unless the contrary is proved.

3. Any alteration is material which modifies the written undertaking on
the instrument of any party in any respect.

Article 36

1. An instrument may be signed by an agent.

2. The signature of an agent placed by him on an instrument with the
authority of his principal and showing on the instrument that he is signing in a
representative capacity for that named principal, or the signature of a principal
placed on the instrument by an agent with his authority, imposes liability on the
principal and not on the agent.
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3. A signature placed on an instrument by a person as agent but who
lacks authority to sign or exceeds his authority, or by an agent who has authority
to sign but who does not show on the instrument that he is signing in a represen-
tative capacity for a named person, or who shows on the instrument that he is
signing in a representative capacity but does not name the person whom he
represents, imposes liability on the person signing and not on the person whom
he purports to represent.

4. The question whether a signature was placed on the instrument in a
representative capacity may be determined only by reference to what appears
on the instrument.

5. A person who is liable pursuant to paragraph 3 of this article and who
pays the instrument has the same rights as the person for whom he purported to
act would have had if that person had paid the instrument.

Article 37

The order to pay contained in a bill does not of itself operate as an assignment
to the payee of funds made available for payment by the drawer with the drawee.

B. The drawer

Article 38

1. The drawer engages that upon dishonour of the bill by non-acceptance
or by non-payment, and upon any necessary protest, he will pay the bill to the
holder, or to any endorser or any endorser’s guarantor who takes up and pays
the bill.

2. The drawer may exclude or limit his own liability for acceptance or
for payment by an express stipulation in the bill. Such a stipulation is effective
only with respect to the drawer. A stipulation excluding or limiting liability for
payment is effective only if another party is or becomes liable on the bill.

C. The maker

Article 39

1. The maker engages that he will pay the note in accordance with its
terms to the holder, or to any party who takes up and pays the note.

2. The maker may not exclude or limit his own liability by a stipulation
in the note. Any such stipulation is ineffective.

D. The drawee and the acceptor

Article 40

1. The drawee is not liable on a bill until he accepts it.
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2. The acceptor engages that he will pay the bill in accordance with the
terms of his acceptance to the holder, or to any party who takes up and pays the
bill.

Article 41

1. An acceptance must be written on the bill and may be effected:

(a) By the signature of the drawee accompanied by the word “accepted”
or by words of similar import; or

(b) By the signature alone of the drawee.

2. An acceptance may be written on the front or on the back of the bill.

Article 42

1. An incomplete bill which satisfies the requirements set out in para-
graph 1 of article 1 may be accepted by the drawee before it has been signed by
the drawer, or while otherwise incomplete.

2. A bill may be accepted before, at or after maturity, or after it has been
dishonoured by non-acceptance or by non-payment.

3. If a bill drawn payable at a fixed period after sight, or a bill which
must be presented for acceptance before a specified date, is accepted, the accep-
tor must indicate the date of his acceptance; failing such indication by the ac-
ceptor, the drawer or the holder may insert the date of acceptance.

4. If a bill drawn payable at a fixed period after sight is dishonoured by
non-acceptance and the drawee subsequently accepts it, the holder is entitled to
have the acceptance dated as of the date on which the bill was dishonoured.

Article 43

1. An acceptance must be unqualified. An acceptance is qualified if it is
conditional or varies the terms of the bill.

2. If the drawee stipulates in the bill that his acceptance is subject to
qualification:

(a) He is nevertheless bound according to the terms of his qualified ac-
ceptance;

(b) The bill is dishonoured by non-acceptance.

3. An acceptance relating to only a part of the sum payable is a qualified
acceptance. If the holder takes such an acceptance, the bill is dishonoured by
non-acceptance only as to the remaining part.

4. An acceptance indicating that payment will be made at a particular
address or by a particular agent is not a qualified acceptance, provided that:

(a) The place in which payment is to be made is not changed;

(b) The bill is not drawn payable by another agent.
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E. The endorser

Article 44

1. The endorser engages that upon dishonour of the instrument by non-
acceptance or by non-payment, and upon any necessary protest, he will pay the
instrument to the holder, or to any subsequent endorser or any endorser’s guar-
antor who takes up and pays the instrument.

2. An endorser may exclude or limit his own liability by an express stipu-
lation in the instrument. Such a stipulation is effective only with respect to that
endorser.

F. The transferor by endorsement or by mere delivery

Article 45

1. Unless otherwise agreed, a person who transfers an instrument, by
endorsement and delivery or by mere delivery, represents to the holder to whom
he transfers the instrument that:

(a) The instrument does not bear any forged or unauthorized signature;

(b) The instrument has not been materially altered;

(c) At the time of transfer, he has no knowledge of any fact which would
impair the right of the transferee to payment of the instrument against the ac-
ceptor of a bill or, in the case of an unaccepted bill, the drawer, or against the
maker of a note.

2. Liability of the transferor under paragraph 1 of this article is incurred
only if the transferee took the instrument without knowledge of the matter giv-
ing rise to such liability.

3. If the transferor is liable under paragraph 1 of this article, the trans-
feree may recover, even before maturity, the amount paid by him to the transf-
eror, with interest calculated in accordance with article 70, against return of the
instrument.

G. The guarantor

Article 46

1. Payment of an instrument, whether or not it has been accepted, may be
guaranteed, as to the whole or part of its amount, for the account of a party or
the drawee. A guarantee may be given by any person, who may or may not
already be a party.

2. A guarantee must be written on the instrument or on a slip affixed
thereto (“allonge”).

3. A guarantee is expressed by the words “guaranteed”, “aval”, “good as
aval” or words of similar import, accompanied by the signature of the guaran-
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tor. For the purposes of this Convention, the words “prior endorsements guaran-
teed” or words of similar import do not constitute a guarantee.

4. A guarantee may be effected by a signature alone on the front of the
instrument. A signature alone on the front of the instrument, other than that of
the maker, the drawer or the drawee, is a guarantee.

5. A guarantor may specify the person for whom he has become guaran-
tor. In the absence of such specification, the person for whom he has become
guarantor is the acceptor or the drawee in the case of a bill, and the maker in the
case of a note.

6. A guarantor may not raise as a defence to his liability the fact that he
signed the instrument before it was signed by the person for whom he is a guar-
antor, or while the instrument was incomplete.

Article 47

1. The liability of a guarantor on the instrument is of the same nature as
that of the party for whom he has become guarantor.

2. If the person for whom he has become guarantor is the drawee, the
guarantor engages:

(a) To pay the bill at maturity to the holder, or to any party who takes
up and pays the bill;

(b) If the bill is payable at a definite time, upon dishonour by non-ac-
ceptance and upon any necessary protest, to pay it to the holder, or to any party
who takes up and pays the bill.

3. In respect of defences that are personal to himself, a guarantor may set
up:

(a) Against a holder who is not a protected holder only those defences
which he may set up under paragraphs 1, 3 and 4 of article 28;

(b) Against a protected holder only those defences which he may set up
under paragraph 1 of article 30.

4. In respect of defences that may be raised by the person for whom he
has become a guarantor:

(a) A guarantor may set up against a holder who is not a protected holder
only those defences which the person for whom he has become a guarantor may
set up against such holder under paragraphs 1, 3 and 4 of article 28;

(b) A guarantor who expresses his guarantee by the words “guaranteed”,
“payment guaranteed” or “collection guaranteed”, or words of similar import,
may set up against a protected holder only those defences which the person for
whom he has become a guarantor may set up against a protected holder under
paragraph 1 of article 30;

(c) A guarantor who expresses his guarantee by the words “aval” or “good
as aval” may set up against a protected holder only:
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(i) The defence, under paragraph 1(b) of article 30, that the protected holder
obtained the signature on the instrument of the person for whom he
has become a guarantor by a fraudulent act;

(ii) The defence, under article 53 or article 57, that the instrument was not
presented for acceptance or for payment;

(iii) The defence, under article 63, that the instrument was not duly pro-
tested for non-acceptance or for non-payment;

(iv) The defence, under article 84, that a right of action may no longer be
exercised against the person for whom he has become guarantor;

(d) A guarantor who is not a bank or other financial institution and who
expresses his guarantee by a signature alone may set up against a protected
holder only the defences referred to in subparagraph (b) of this paragraph;

(e) A guarantor which is a bank or other financial institution and which
expresses its guarantee by a signature alone may set up against a protected holder
only the defences referred to in subparagraph (c) of this paragraph.

Article 48

1. Payment of an instrument by the guarantor in accordance with article
72 discharges the party for whom he became guarantor of his liability on the
instrument to the extent of the amount paid.

2. The guarantor who pays the instrument may recover from the party for
whom he has become guarantor and from the parties who are liable on it to that
party the amount paid and any interest.

CHAPTER V. PRESENTMENT, DISHONOR BY NON-ACCEPTANCE

OR NON-PAYMENT, AND RECOURSE

SECTION 1. PRESENTMENT FOR ACCEPTANCE AND DISHONOUR BY NON-ACCEPTANCE

Article 49

1. A bill may be presented for acceptance.

2. A bill must be presented for acceptance:

(a) If the drawer has stipulated in the bill that it must be presented for
acceptance;

(b) If the bill is payable at a fixed period after sight; or

(c) If the bill is payable elsewhere than at the residence or place of busi-
ness of the drawee, unless it is payable on demand.

Article 50

1. The drawer may stipulate in the bill that it must not be presented for
acceptance before a specified date or before the occurrence of a specified event.
Except where a bill must be presented for acceptance under paragraph 2(b) or (c)
of article 49, the drawer may stipulate that it must not be presented for acceptance.
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2. If a bill is presented for acceptance notwithstanding a stipulation per-
mitted under paragraph 1 of this article and acceptance is refused, the bill is not
thereby dishonoured.

3. If the drawee accepts a bill notwithstanding a stipulation that it must
not be presented for acceptance, the acceptance is effective.

Article 51

A bill is duly presented for acceptance if it is presented in accordance with
the following rules:

(a) The holder must present the bill to the drawee on a business day at a
reasonable hour;

(b) Presentment for acceptance may be made to a person or authority
other than the drawee if that person or authority is entitled under the applicable
law to accept the bill;

(c) If a bill is payable on a fixed date, presentment for acceptance must
be made before or on that date;

(d) A bill payable on demand or at a fixed period after sight must be
presented for acceptance within one year of its date;

(e) A bill in which the drawer has stated a date or time limit for present-
ment for acceptance must be presented on the stated date or within the stated
time limit.

Article 52

1. A necessary or optional presentment for acceptance is dispensed with if:

(a) The drawee is dead, or no longer has the power freely to deal with his
assets by reason of his insolvency, or is a fictitious person, or is a person not
having capacity to incur liability on the instrument as an acceptor; or

(b) The drawee is a corporation, partnership, association or other legal
entity which has ceased to exist.

2. A necessary presentment for acceptance is dispensed with if:

(a) A bill is payable on a fixed date, and presentment for acceptance can-
not be effected before or on that date due to circumstances which are beyond the
control of the holder and which he could neither avoid nor overcome; or

(b) A bill is payable at a fixed period after sight, and presentment for
acceptance cannot be effected within one year of its date due to circumstances
which are beyond the control of the holder and which he could neither avoid nor
overcome.

3. Subject to paragraphs 1 and 2 of this article, delay in a necessary pre-
sentment for acceptance is excused, but presentment for acceptance is not dis-
pensed with, if the bill is drawn with a stipulation that it must be presented for
acceptance within a stated time limit, and the delay in the presentment for ac-
ceptance is caused by circumstances which are beyond the control of the holder
and which he could neither avoid nor overcome. When the cause of the delay
ceases to operate, presentment must be made with reasonable diligence.
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Article 53

1. If a bill which must be presented for acceptance is not so presented,
the drawer, the endorsers and their guarantors are not liable on the bill.

2. Failure to present a bill for acceptance does not discharge the guaran-
tor of the drawee of liability on the bill.

Article 54

1. A bill is considered to be dishonoured by non-acceptance:

(a) If the drawee, upon due presentment, expressly refuses to accept the
bill or acceptance cannot be obtained with reasonable diligence or if the holder
cannot obtain the acceptance to which he is entitled under this Convention;

(b) If presentment for acceptance is dispensed with pursuant to article
52, unless the bill is in fact accepted.

2. (a) If a bill is dishonoured by non-acceptance in accordance with
paragraph 1(a) of this article, the holder may exercise an immediate right of
recourse against the drawer, the endorsers and their guarantors, subject to the
provisions of article 59.

(b) If a bill is dishonoured by non-acceptance in accordance with para-
graph 1(b) of this article, the holder may exercise an immediate right of re-
course against the drawer, the endorsers and their guarantors.

(c) If a bill is dishonoured by non-acceptance in accordance with para-
graph 1 of this article, the holder may claim payment from the guarantor of the
drawee upon any necessary protest.

3. If a bill payable on demand is presented for acceptance, but accep-
tance is refused, it is not considered to be dishonoured by non-acceptance.

SECTION 2. PRESENTMENT FOR PAYMENT AND DISHONOUR BY NON-PAYMENT

Article 55

An instrument is duly presented for payment if it is presented in accor-
dance with the following rules:

(a) The holder must present the instrument to the drawee or to the accep-
tor or to the maker on a business day at a reasonable hour;

(b) A note signed by two or more makers may be presented to any one of
them, unless the note clearly indicates otherwise;

(c) If the drawee or the acceptor or the maker is dead, presentment must
be made to the persons who under the applicable law are his heirs or the persons
entitled to administer his estate;

(d) Presentment for payment may be made to a person or authority other
than the drawee, the acceptor or the maker if that person or authority is entitled
under the applicable law to pay the instrument;
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(e) An instrument which is not payable on demand must be presented for
payment on the date of maturity or on one of the two business days which fol-
low;

(f) An instrument which is payable on demand must be presented for pay-
ment within one year of its date;

(g) An instrument must be presented for payment:

(i) At the place of payment specified on the instrument;

(ii) If no place of payment is specified, at the address of the drawee
or the acceptor or the maker indicated in the instrument; or

(iii) If no place of payment is specified and the address of the drawee
or the acceptor or the maker is not indicated, at the principal place
of business or habitual residence of the drawee or the acceptor or
the maker;

(h) An instrument which is presented at a clearing-house is duly pre-
sented for payment if the law of the place where the clearing house is located or
the rules or customs of that clearing-house so provide.

Article 56

1. Delay in making presentment for payment is excused if the delay is
caused by circumstances which are beyond the control of the holder and which
he could neither avoid nor overcome. When the cause of the delay ceases to
operate, presentment must be made with reasonable diligence.

2. Presentment for payment is dispensed with:

(a) If the drawer, an endorser or a guarantor has expressly waived pre-
sentment; such waiver:

(i) If made on the instrument by the drawer, binds any subsequent
party and benefits any holder;

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party making it
and benefits only a holder in whose favour it was made;

(b) If an instrument is not payable on demand, and the cause of delay in
making presentment referred to in paragraph 1 of this article continues to oper-
ate beyond thirty days after maturity;

(c) If an instrument is payable on demand, and the cause of delay in mak-
ing presentment referred to in paragraph 1 of this article continues to operate
beyond thirty days after the expiration of the time limit for presentment for
payment;

(d) If the drawee, the maker or the acceptor no longer has the power freely
to deal with his assets by reason of his insolvency, or is a fictitious person or a
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person not having capacity to make payment, or if the drawee, the maker or the
acceptor is a corporation, partnership, association or other legal entity which
has ceased to exist;

(e) If there is no place at which the instrument must be presented in ac-
cordance with subparagraph (g) of article 55.

3. Presentment for payment is also dispensed with as regards a bill, if the
bill has been protested for dishonour by non-acceptance.

Article 57

1. If an instrument is not duly presented for payment, the drawer, the
endorsers and their guarantors are not liable on it.

2. Failure to present an instrument for payment does not discharge the ac-
ceptor, the maker and their guarantors or the guarantor of the drawee of liability
on it.

Article 58

1. An instrument is considered to be dishonoured by non-payment:

(a) If payment is refused upon due presentment or if the holder cannot
obtain the payment to which he is entitled under this Convention;

(b) If presentment for payment is dispensed with pursuant to paragraph 2
of article 56 and the instrument is unpaid at maturity.

2. If a bill is dishonoured by non-payment, the holder may, subject to the
provisions of article 59, exercise a right of recourse against the drawer, the en-
dorsers and their guarantors.

3. If a note is dishonoured by non-payment, the holder may, subject to
the provisions of article 59, exercise a right of recourse against the endorsers
and their guarantors.

SECTION 3. RECOURSE

Article 59

If an instrument is dishonoured by non-acceptance or by non-payment, the
holder may exercise a right of recourse only after the instrument has been duly
protested for dishonour in accordance with the provisions of articles 60 to 62.

A. Protest

Article 60

1. A protest is a statement of dishonour drawn up at the place where the
instrument has been dishonoured and signed and dated by a person authorized
in that respect by the law of that place. The statement must specify:

(a) The person at whose request the instrument is protested;

(b) The place of protest;



205

(c) The demand made and the answer given, if any, or the fact that the
drawee or the acceptor or the maker could not be found.

2. A protest may be made:

(a) On the instrument or on a slip affixed thereto (“allonge”); or

(b) As a separate document, in which case it must clearly identify the
instrument that has been dishonoured.

3. Unless the instrument stipulates that protest must be made, a protest
may be replaced by a declaration written on the instrument and signed and dated
by the drawee or the acceptor or the maker, or, in the case of an instrument
domiciled with a named person for payment, by that named person; the declara-
tion must be to the effect that acceptance or payment is refused.

4. A declaration made in accordance with paragraph 3 of this article is a
protest for the purpose of this Convention.

Article 61

Protest for dishonour of an instrument by non-acceptance or by non-pay-
ment must be made on the day on which the instrument is dishonoured or on one
of the four business days which follow.

Article 62

1. Delay in protesting an instrument for dishonour is excused if the delay
is caused by circumstances which are beyond the control of the holder and which
he could neither avoid nor overcome. When the cause of the delay ceases to
operate, protest must be made with reasonable diligence.

2. Protest for dishonour by non-acceptance or by non-payment is dis-
pensed with:

(a) If the drawer, an endorser or a guarantor has expressly waived pro-
test; such waiver:

(i) If made on the instrument by the drawer, binds any subsequent
party and benefits any holder;

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party making it
and benefits only a holder in whose favour it was made;

(b) If the cause of delay in making protest referred to in paragraph 1 of
this article continues to operate beyond thirty days after the date of dishonour;

(c) As regards the drawer of a bill, if the drawer and the drawee or the
acceptor are the same person;

(d) If presentment for acceptance or for payment is dispensed with in
accordance with article 52 or paragraph 2 of article 56.
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Article 63

1. If an instrument which must be protested for non-acceptance or for
non-payment is not duly protested, the drawer, the endorsers and their guaran-
tors are not liable on it.

2. Failure to protest an instrument does not discharge the acceptor, the
maker and their guarantors or the guarantor of the drawee of liability on it.

B. Notice of dishonour

Article 64

1. The holder, upon dishonour of an instrument by non-acceptance or by
non-payment, must give notice of such dishonour:

(a) To the drawer and the last endorser;

(b) To all other endorsers and guarantors whose addresses the holder can
ascertain on the basis of information contained in the instrument.

2. An endorser or a guarantor who receives notice must give notice of
dishonour to the last party preceding him and liable on the instrument.

3. Notice of dishonour operates for the benefit of any party who has a
right of recourse on the instrument against the party notified.

Article 65

1. Notice of dishonour may be given in any form whatever and in any
terms which identify the instrument and state that it has been dishonoured. The
return of the dishonoured instrument is sufficient notice, provided it is accom-
panied by a statement indicating that it has been dishonoured.

2. Notice of dishonour is duly given if it is communicated or sent to the
party to be notified by means appropriate in the circumstances, whether or not it
is received by that party.

3. The burden of proving that notice has been duly given rests upon the
person who is required to give such notice.

Article 66

Notice of dishonour must be given within the two business days which
follow:

(a) The day of protest or, if protest is dispensed with, the day of dishonour;
or

(b) The day of receipt of notice of dishonour.

Article 67

1. Delay in giving notice of dishonour is excused if the delay is caused
by circumstances which are beyond the control of the person required to give
notice, and which he could neither avoid nor overcome. When the cause of the
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delay ceases to operate, notice must be given with reasonable diligence.

2. Notice of dishonour is dispensed with:

(a) If, after the exercise of reasonable diligence, notice cannot be given;

(b) If the drawer, an endorser or a guarantor has expressly waived notice
of dishonour; such waiver:

(i)  If made on the instrument by the drawer, binds any subsequent
party and benefits any holder;

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party making it
and benefits only a holder in whose favour it was made;

(c) As regards the drawer of the bill, if the drawer and the drawee or the
acceptor are the same person.

Article 68

If a person who is required to give notice of dishonour fails to give it to a
party who is entitled to receive it, he is liable for any damages which that party
may suffer from such failure, provided that such damages do not exceed the
amount referred to in article 70 or article 71.

SECTION 4. AMOUNT PAYABLE

Article 69

1. The holder may exercise his rights on the instrument against any one
party, or several or all parties, liable on it and is not obliged to observe the order
in which the parties have become bound. Any party who takes up and pays the
instrument may exercise his rights in the same manner against parties liable to
him.

2. Proceedings against a party do not preclude proceedings against any
other party, whether or not subsequent to the party originally proceeded against.

Article 70

1. The holder may recover from any party liable:

(a) At maturity:  the amount of the instrument with interest, if interest
has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if interest has been
stipulated for, to the date of maturity;
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(ii) If interest has been stipulated to be paid after maturity, interest
at the rate stipulated, or, in the absence of such stipulation, in-
terest at the rate specified in paragraph 2 of this article, calcu-
lated from the date of presentment on the sum specified in sub-
paragraph (b)(i) of this paragraph;

(iii) Any expenses of protest and of the notices given by him;

(c) Before maturity:

(i) The amount of the instrument with interest, if interest has been
stipulated for, to the date of payment; or, if no interest has been
stipulated for, subject to a discount from the date of payment to
the date of maturity, calculated in accordance with paragraph 4
of this article;

(ii) Any expenses of protest and of the notices given by him.

2. The rate of interest shall be the rate that would be recoverable in legal
proceedings taken in the jurisdiction where the instrument is payable.

3. Nothing in paragraph 2 of this article prevents a court from awarding
damages or compensation for additional loss caused to the holder by reason of
delay in payment.

4. The discount shall be at the official rate (discount rate) or other similar
appropriate rate effective on the date when recourse is exercised at the place
where the holder has his principal place of business, or, if he does not have a
place of business, his habitual residence, or, if there is no such rate, then at such
rate as is reasonable in the circumstances.

Article 71

A party who pays an instrument and is thereby discharged in whole or in
part of his liability on the instrument may recover from the parties liable to him:

(a) The entire sum which he has paid;

(b) Interest on that sum at the rate specified in paragraph 2 of article 70,
from the date on which he made payment;

(c) Any expenses of the notices given by him.

CHAPTER VI. DISCHARGE

SECTION 1 DISCHARGE BY PAYMENT

Article 72

1. A party is discharged of liability on the instrument when he pays the
holder, or a party subsequent to himself who has paid the instrument and is in
possession of it, the amount due pursuant to article 70 or article 71:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-acceptance.
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2. Payment before maturity other than under paragraph 1(b) of this ar-
ticle does not discharge the party making the payment of his liability on the
instrument except in respect of the person to whom payment was made.

3. A party is not discharged of liability if he pays a holder who is not a
protected holder, or a party who has taken up and paid the instrument, and knows
at the time of payment that the holder or that party acquired the instrument by
theft or forged the signature of the payee or an endorsee, or participated in the
theft or the forgery.

4. (a) A person receiving payment of an instrument must, unless agreed
otherwise, deliver:

(i) To the drawee making such payment, the instrument;

(ii) To any other person making such payment, the instrument, a
receipted account, and any protest.

(b) In the case of an instrument payable by instalments at successive dates,
the drawee or a party making a payment, other than payment of the last instal-
ment, may require that mention of such payment be made on the instrument or
on a slip affixed thereto (“allonge”) and that a receipt therefor be given to him.

(c) If an instrument payable by instalments at successive dates is
dishonoured by non-acceptance or by non-payment as to any of its instalments
and a party, upon dishonour, pays the instalment, the holder who receives such
payment must give the party a certified copy of the instrument and any neces-
sary authenticated protest in order to enable such party to exercise a right on the
instrument.

(d) The person from whom payment is demanded may withhold payment
if the person demanding payment does not deliver the instrument to him. With-
holding payment in these circumstances does not constitute dishonour by non-
payment under article 58.

(e) If payment is made but the person paying, other than the drawee, fails
to obtain the instrument, such person is discharged but the discharge cannot be
set up as a defence against a protected holder to whom the instrument has been
subsequently transferred.

Article 73

1. The holder is not obliged to take partial payment.

2. If the holder who is offered partial payment does not take it, the instru-
ment is dishonoured by non-payment.

3. If the holder takes partial payment from the drawee, the guarantor of
the drawee, or the acceptor or the maker:

(a) The guarantor of the drawee, or the acceptor or the maker is discharged
of his liability on the instrument to the extent of the amount paid;

(b) The instrument is to be considered as dishonoured by non-payment
as to the amount unpaid.
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4. If the holder takes partial payment from a party to the instrument other
than the acceptor, the maker or the guarantor of the drawee:

(a) The party making payment is discharged of his liability on the instru-
ment to the extent of the amount paid;

(b) The holder must give such party a certified copy of the instrument
and any necessary authenticated protest in order to enable such party to exercise
a right on the instrument.

5. The drawee or a party making partial payment may require that men-
tion of such payment be made on the instrument and that a receipt therefor be
given to him.

6. If the balance is paid, the person who receives it and who is in posses-
sion of the instrument must deliver to the payor the receipted instrument and
any authenticated protest.

Article 74

1. The holder may refuse to take payment at a place other than the place
where the instrument was presented for payment in accordance with article 55.

2. In such case if payment is not made at the place where the instrument
was presented for payment in accordance with article 55, the instrument is con-
sidered to be dishonoured by non-payment.

Article 75

1. An instrument must be paid in the currency in which the sum payable
is expressed.

2. If the sum payable is expressed in a monetary unit of account within
the meaning of subparagraph (1) of article 5 and the monetary unit of account is
transferable between the person making payment and the person receiving it,
then, unless the instrument specifies a currency of payment, payment shall be
made by transfer of monetary units of account. If the monetary unit of account
is not transferable between those persons, payment shall be made in the cur-
rency specified in the instrument or, if no such currency is specified, in the
currency of the place of payment.

3. The drawer or the maker may indicate in the instrument that it must be
paid in a specified currency other than the currency in which the sum payable is
expressed. In that case:

(a) The instrument must be paid in the currency so specified;

(b) The amount payable is to be calculated according to the rate of ex-
change indicated in the instrument. Failing such indication, the amount payable
is to be calculated according to the rate of exchange for sight drafts (or, if there
is no such rate, according to the appropriate established rate of exchange) on the
date of maturity:

(i) Ruling at the place where the instrument must be presented for
payment in accordance with subparagraph (g) of article 55, if
the specified currency is that of that place (local currency); or



211

(ii) If the specified currency is not that of that place, according to
the usages of the place where the instrument must be presented
for payment in accordance with subparagraph (g) of article 55;

(c) If such an instrument is dishonoured by non-acceptance, the amount
payable is to be calculated:

(i) If the rate of exchange is indicated in the instrument, according
to that rate;

(ii) If no rate of exchange is indicated in the instrument, at the op-
tion of the holder, according to the rate of exchange ruling on
the date of dishonour or on the date of actual payment;

(d) If such an instrument is dishonoured by non-payment, the amount
payable is to be calculated:

(i) If the rate of exchange is indicated in the instrument, according
to that rate;

(ii) If no rate of exchange is indicated in the instrument, at the op-
tion of the holder, according to the rate of exchange ruling on
the date of maturity or on the date of actual payment.

4. Nothing in this article prevents a court from awarding damages for
loss caused to the holder by reason of fluctuations in rates of exchange if such
loss is caused by dishonour for non-acceptance or by non-payment.

5. The rate of exchange ruling at a certain date is the rate of exchange
ruling, at the option of the holder, at the place where the instrument must be
presented for payment in accordance with subparagraph (g) of article 55 or at
the place of actual payment.

Article 76

1. Nothing in this Convention prevents a Contracting State from enforc-
ing exchange control regulations applicable in its territory and its provisions
relating to the protection of its currency, including regulations which it is bound
to apply by virtue of international agreements to which it is a party.

2. (a) If, by virtue of the application of paragraph 1 of this article, an
instrument drawn in a currency which is not that of the place of payment must
be paid in local currency, the amount payable is to be calculated according to
the rate of exchange for sight drafts (or, if there is no such rate, according to the
appropriate established rate of exchange) on the date of presentment ruling at
the place where the instrument must be presented for payment in accordance
with subparagraph (g) of article 55.

(b) (i) If such an instrument is dishonoured by non-acceptance, the
amount payable is to be calculated, at the option of the holder, at
the rate of exchange ruling on the date of dishonour or on the
date of actual payment.
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(ii) If such an instrument is dishonoured by non-payment, the amount
is to be calculated, at the option of the holder, according to the
rate of exchange ruling on the date of presentment or on the date
of actual payment.

(iii) Paragraphs 4 and 5 of article 75 are applicable where appropri-
ate.

SECTION 2. DISCHARGE OF OTHER PARTIES

Article 77

1. If a party is discharged in whole or in part of his liability on the instru-
ment, any party who has a right on the instrument against him is discharged to
the same extent.

2. Payment by the drawee of the whole or a part of the amount of a bill to
the holder, or to any party who takes up and pays the bill, discharges all parties
of their liability to the same extent, except where the drawee pays a holder who
is not a protected holder, or a party who has taken up and paid the bill, and
knows at the time of payment that the holder or that party acquired the bill by
theft or forged the signature of the payee or an endorsee, or participated in the
theft or the forgery.

CHAPTER VII. LOST INSTRUMENTS

Article 78

1. If an instrument is lost, whether by destruction, theft or otherwise, the
person who lost the instrument has, subject to the provisions of paragraph 2 of
this article, the same right to payment which he would have had if he had been
in possession of the instrument. The party from whom payment is claimed can-
not set up as a defence against liability on the instrument the fact that the person
claiming payment is not in possession of the instrument.

2. (a) The person claiming payment of a lost instrument must state in
writing to the party from whom he claims payment:

(i) The elements of the lost instrument pertaining to the require-
ments set forth in paragraph 1 or paragraph 2 of articles 1, 2,
and 3; for this purpose the person claiming payment of the lost
instrument may present to that party a copy of that instrument;

(ii) The facts showing that, if he had been in possession of the in-
strument, he would have had a right to payment from the party
from whom payment is claimed;

(iii) The facts which prevent production of the instrument.

(b) The party from whom payment of a lost instrument is claimed may
require the person claiming payment to give security in order to indemnify him
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for any loss which he may suffer by reason of the subsequent payment of the
lost instrument.

(c) The nature of the security and its terms are to be determined by agree-
ment between the person claiming payment and the party from whom payment
is claimed. Failing such an agreement, the court may determine whether secu-
rity is called for and, if so, the nature of the security and its terms.

(d) If the security cannot be given, the court may order the party from
whom payment is claimed to deposit the sum of the lost instrument, and any
interest and expenses which may be claimed under article 70 or article 71, with
the court or any other competent authority or institution, and may determine the
duration of such deposit. Such deposit is to be considered as payment to the
person claiming payment.

Article 79

1. A party who has paid a lost instrument and to whom the instrument is
subsequently presented for payment by another person must give notice of such
presentment to the person whom he paid.

2. Such notice must be given on the day the instrument is presented or on
one of the two business days which follow and must state the name of the per-
son presenting the instrument and the date and place of presentment.

3. Failure to give notice renders the party who has paid the lost instru-
ment liable for any damages which the person whom he paid may suffer from
such failure, provided that the damages do not exceed the amount referred to in
article 70 or article 71.

4. Delay in giving notice is excused when the delay is caused by circum-
stances which are beyond the control of the person who has paid the lost instru-
ment and which he could neither avoid nor overcome. When the cause of the
delay ceases to operate, notice must be given with reasonable diligence.

5. Notice is dispensed with when the cause of delay in giving notice con-
tinues to operate beyond thirty days after the last day on which it should have
been given.

Article 80

1. A party who has paid a lost instrument in accordance with the provi-
sions of article 78 and who is subsequently required to, and does, pay the instru-
ment, or who, by reason of the loss of the instrument, then loses his right to
recover from any party liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If an amount was deposited with the court or other competent author-
ity or institution, to reclaim the amount so deposited.

2. The person who has given security in accordance with the provisions
of paragraph 2(b) of article 78 is entitled to obtain release of the security when
the party for whose benefit the security was given is no longer at risk to suffer
loss because of the fact that the instrument is lost.
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Article 81

For the purpose of making protest for dishonour by non-payment, a person
claiming payment of a lost instrument may use a written statement that satisfies
the requirements of paragraph 2(a) of article 78.

Article 82

A person receiving payment of a lost instrument in accordance with article
78 must deliver to the party paying the written statement required under para-
graph 2(a) of article 78, receipted by him, and any protest and a receipted ac-
count.

Article 83

1. A party who pays a lost instrument in accordance with article 78 has
the same rights which he would have had if he had been in possession of the
instrument.

2. Such party may exercise his rights only if he is in possession of the
receipted written statement referred to in article 82.

CHAPTER VIII. LIMITATION (PRESCRIPTION)

Article 84

1. A right of action arising on an instrument may no longer be exercised
after four years have elapsed:

(a) Against the maker, or his guarantor, of a note payable on demand,
from the date of the note;

(b) Against the acceptor or the maker or their guarantor of an instrument
payable at a definite time, from the date of maturity;

(c) Against the guarantor of the drawee of a bill payable at a definite
time, from the date of maturity or, if the bill is dishonoured by non-acceptance,
from the date of protest for dishonour or, where protest is dispensed with, from
the date of dishonour;

(d) Against the acceptor of a bill payable on demand or his guarantor,
from the date on which it was accepted or, if no such date is shown, from the
date of the bill;

(e) Against the guarantor of the drawee of a bill payable on demand,
from the date on which he signed the bill or, if no such date is shown, from the
date of the bill;

(f) Against the drawer or an endorser or their guarantor, from the date of
protest for dishonour by non-acceptance or by non-payment or, where protest is
dispensed with, from the date of dishonour.

2. A party who pays the instrument in accordance with article 70 or ar-
ticle 71 may exercise his right of action against a party liable to him within one
year from the date on which he paid the instrument.
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CHAPTER IX. FINAL PROVISIONS

Article 85

The Secretary-General of the United Nations is hereby designated as the
Depositary for this Convention.

Article 86

1. This Convention is open for signature by all States at the Headquarters
of the United Nations, New York, until 30 June 1990.

2. This Convention is subject to ratification, acceptance or approval by
the signatory States.

3. This Convention is open for accession by all States which are not sig-
natory States as from the date it is open for signature.

4. Instruments of ratification, acceptance, approval and accession are to
be deposited with the Secretary-General of the United Nations.

Article 87

1. If a Contracting State has two or more territorial units in which, ac-
cording to its constitution, different systems of law are applicable in relation to
the matters dealt with in this Convention, it may, at the time of signature, ratifi-
cation, acceptance, approval or accession, declare that this Convention is to
extend to all its territorial units or only to one or more of them, and may amend
its declaration by submitting another declaration at any time.

2. These declarations are to be notified to the Depositary and are to state
expressly the territorial units to which the Convention extends.

3. If a Contracting State makes no declaration under paragraph 1 of this
article, the Convention is to extend to all territorial units of that State.

Article 88

1. Any State may declare at the time of signature, ratification, accep-
tance, approval or accession that its courts will apply the Convention only if
both the place indicated in the instrument where the bill is drawn, or the note is
made, and the place of payment indicated in the instrument are situated in Con-
tracting States.

2. No other reservations are permitted.

Article 89

1. This Convention enters into force on the first day of the month follow-
ing the expiration of twelve months after the date of deposit of the tenth instru-
ment of ratification, acceptance, approval or accession.

2. When a State ratifies, accepts, approves or accedes to this Convention
after the deposit of the tenth instrument of ratification, acceptance, approval or
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accession, this Convention enters into force in respect of that State on the first
day of the month following the expiration of twelve months after the date of
deposit of its instrument of ratification, acceptance, approval or accession.

Article 90

1. A Contracting State may denounce this Convention by a formal notifi-
cation in writing addressed to the Depositary.

2. The denunciation takes effect on the first day of the month following
the expiration of six months after the notification is received by the Depositary.
Where a longer period for the denunciation to take effect is specified in the
notification, the denunciation takes effect upon the expiration of such longer
period after the notification is received by the Depositary. The Convention re-
mains applicable to instruments drawn or made before the date at which the
denunciation takes effect.

DONE at New York, this ninth day of December, one thousand nine hundred
and eighty-eight in a single original, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly autho-
rized by their respective Governments, have signed this Convention.

__________________

4. UNITED NATIONS CONVENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES.5

DONE AT VIENNA ON 20 DECEMBER 1988

Adopted by the Conference at its 6th plenary meeting on 19 December 1988

The Parties to this Convention,

Deeply concerned by the magnitude of and rising trend in the illicit pro-
duction of, demand for and traffic in narcotic drugs and psychotropic substances,
which pose a serious threat to the health and welfare of human beings and ad-
versely affect the economic, cultural and political foundations of society,

Deeply concerned also by the steadily increasing inroads into various so-
cial groups made by illicit traffic in narcotic drugs and psychotropic substances,
and particularly by the fact that children are used in many parts of the world as
an illicit drug consumers market and for purposes of illicit production, distribu-
tion and trade in narcotic drugs and psychotropic substances, which entails a
danger of incalculable gravity,

Recognizing the links between illicit traffic and other related organized
criminal activities which undermine the legitimate economies and threaten the
stability, security and sovereignty of States,

Recognizing also that illicit traffic is an international criminal activity, the
suppression of which demands urgent attention and the highest priority,
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Aware that illicit traffic generates large financial profits and wealth en-
abling transnational criminal organizations to penetrate, contaminate and cor-
rupt the structures of government, legitimate commercial and financial busi-
ness, and society at all its levels,

Determined to deprive persons engaged in illicit traffic of the proceeds of
their criminal activities and thereby eliminate their main incentive for so doing,

Desiring to eliminate the root causes of the problem of abuse of narcotic
drugs and psychotropic substances, including the illicit demand for such drugs
and substances and the enormous profits derived from illicit traffic,

Considering that measures are necessary to monitor certain substances,
including precursors, chemicals and solvents, which are used in the manufac-
ture of narcotic drugs and psychotropic substances, the ready availability of
which has led to an increase in the clandestine manufacture of such drugs and
substances,

Determined to improve international cooperation in the suppression of il-
licit traffic by sea,

Recognizing that eradication of illicit traffic is a collective responsibility
of all States and that, to that end, coordinated action within the framework of
international cooperation is necessary,

Acknowledging the competence of the United Nations in the field of con-
trol of narcotic drugs and psychotropic substances and desirous that the interna-
tional organs concerned with such control should be within the framework of
that Organization,

Reaffirming the guiding principles of existing treaties in the field of nar-
cotic drugs and psychotropic substances and the system of control which they
embody,

Recognizing the need to reinforce and supplement the measures provided
in the Single Convention on Narcotic Drugs, 1961, that Convention as amended
by the 1972 Protocol Amending the Single Convention on Narcotic Drugs, 1961,
and the 1971 Convention on Psychotropic Substances, in order to counter the
magnitude and extent of illicit traffic and its grave consequences,6

Recognizing also the importance of strengthening and enhancing effective
legal means for international cooperation in criminal matters for suppressing
the international criminal activities of illicit traffic,

Desiring to conclude a comprehensive, effective and operative international
convention that is directed specifically against illicit traffic and that considers the
various aspects of the problem as a whole, in particular those aspects not envisaged
in the existing treaties in the field of narcotic drugs and psychotropic substances,

Hereby agree as follows:
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Article 1

DEFINITIONS

Except where otherwise expressly indicated or where the context other-
wise requires, the following definitions shall apply throughout this Convention:

(a) “Board” means the International Narcotics Control Board established
by the Single Convention on Narcotic Drugs, 1961, and that Convention as
amended by the 1972 Protocol Amending the Single Convention on Narcotic
Drugs, 1961;6

(b) “Cannabis plant” means any plant of the genus Cannabis;

(c) “Coca bush” means the plant of any species of the genus Erythroxylon;

(d) “Commercial carrier” mean any person or any public, private or other
entity engaged in transporting persons, goods or mails for remuneration, hire or
any other benefit;

(e) “Commission” means the Commission on Narcotic Drugs of the
Economic and Social Council of the United Nations;

(f) “Confiscation”, which includes forfeiture where applicable, means the
permanent deprivation of property by order of a court or other competent au-
thority;

(g) “Controlled delivery” means the technique of allowing illicit or sus-
pect consignments of narcotic drugs, psychotropic substances, substances in
table I and table II annexed to this Convention, or substances substituted for
them, to pass out of, through or into the territory of one or more countries, with
the knowledge and under the supervision of their competent authorities, with a
view to identifying persons involved in the commission of offences established
in accordance with article 3, paragraph 1, of the Convention;

(h) “1961 Convention” means the Single Convention on Narcotic Drugs,
1961;

(i) “1961 Convention as amended” means the Single Convention on Nar-
cotic Drugs, 1961, as amended by the 1972 Protocol Amending the Single Con-
vention on Narcotic Drugs, 1961;

(j) “1971 Convention” means the Convention on Psychotropic Sub-
stances,6 1971;

(k) “Council” means the Economic and Social Council of the United
Nations;

(l) “Freezing” or “seizure” means temporarily prohibiting the transfer,
conversion, disposition or movement of property or temporarily assuming cus-
tody or control of property on the basis of an order issued by a court or a compe-
tent authority;

(m) “Illicit traffic” means the offences set forth in article 3, paragraphs 1
and 2, of this Convention;

(n) “Narcotic drug” means any of the substances, natural or synthetic, in
Schedules I and II of the Single Convention on Narcotic Drugs, 1961, and that
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Convention as amended by the 1972 Protocol Amending the Single Convention
on Narcotic Drugs, 1961;

(o) “Opium poppy” means the plant of the species Papaver somniferum
L;

(p) “Proceeds” means any property derived from or obtained, directly or
indirectly, through the commission of an offence established in accordance with
article 3, paragraph 1;

(q) “Property” means assets of every kind, whether corporeal or incorpo-
real, movable or immovable, tangible or intangible, and legal documents or in-
struments evidencing title to, or interest in, such assets;

(r) “Psychotropic substance” means any substance, natural or synthetic,
or any natural material in schedules I, II, III and IV of the Convention on Psy-
chotropic Substances, 1971;

(s) “Secretary-General” means the Secretary-General of the United Na-
tions;

(t) “Table I” and “table II” mean the correspondingly numbered lists of
substances annexed to this Convention, as amended from time to time in accor-
dance with article 12;

(u) “Transit State” means a State through the territory of which illicit
narcotic drugs, psychotropic substances and substances in table I and table II
are being moved, which is neither the place of origin nor the place of ultimate
destination thereof.

Article 2

SCOPE OF THE CONVENTION

1. The purpose of this Convention is to promote cooperation among the
Parties so that they may address more effectively the various aspects of illicit
traffic in narcotic drugs and psychotropic substances having an international
dimension. In carrying out their obligations under the Convention, the Parties
shall take necessary measures, including legislative and administrative mea-
sures, in conformity with the fundamental provisions of their respective domes-
tic legislative systems.

2. The Parties shall carry out their obligations under this Convention in a
manner consistent with the principles of sovereign equality and territorial integ-
rity of States and that of non-intervention in the domestic affairs of other States.

3. A Party shall not undertake in the territory of another Party the exer-
cise of jurisdiction and performance of functions which are exclusively reserved
for the authorities of that other Party by its domestic law.

Article 3

OFFENCES AND SANCTIONS

1. Each Party shall adopt such measures as may be necessary to establish
as criminal offences under its domestic law, when committed intentionally:
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(a) (i) The production, manufacture, extraction, preparation, offering,
offering for sale, distribution, sale, delivery on any terms what-
soever, brokerage, dispatch, dispatch in transit, importation or
exportation of any narcotic drug or any psychotropic substance
contrary to the provisions of the 1961 Convention, the 1961
Convention as amended or the 1971 Convention;

(ii) The cultivation of opium poppy, coca bush or cannabis plant for
the purpose of the production of narcotic drugs contrary to the
provisions of the 1961 Convention and the 1961 Convention as
amended;

(iii) The possession or purchase of any narcotic drug or psychotro-
pic substance for the purpose of any of the activities enumerated
in (i) above;

(iv) The manufacture, transport or distribution of equipment, mate-
rials or of substances listed in table I and table II, knowing that
they are to be used in or for the illicit cultivation, production or
manufacture of narcotic drugs or psychotropic substances;

(v) The organization, management or financing of any of the of-
fences enumerated in (i), (ii), (iii) or (iv) above;

(b) (i) The conversion or transfer of property, knowing that such prop-
erty is derived from any offence or offences established in ac-
cordance with subparagraph (a) of this paragraph, or from an
act of participation in such offence or offences, for the purpose
of concealing or disguising the illicit origin of the property or of
assisting any person who is involved in the commission of such
an offence or offences to evade the legal consequences of his
actions;

(ii) The concealment or disguise of the true nature, source, location,
disposition, movement, rights with respect to, or ownership of
property, knowing that such property is derived from an offence
or offences established in accordance with subparagraph (a) of
this paragraph or from an act of participation in such an offence
or offences;

(c) Subject to its constitutional principles and the basic concepts of its
legal system:

(i) The acquisition, possession or use of property, knowing, at the
time of receipt, that such property was derived from an offence
or offences established in accordance with subparagraph (a) of
this paragraph or from an act of participation in such offence or
offences;

(ii) The possession of equipment or materials or substances listed in
table I and table II, knowing that they are being or are to be used
in or for the illicit cultivation, production or manufacture of nar-
cotic drugs or psychotropic substances;
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(iii) Publicly inciting or inducing others, by any means, to commit
any of the offences established in accordance with this article or
to use narcotic drugs or psychotropic substances illicitly;

(iv) Participation in, association or conspiracy to commit, attempts
to commit and aiding, abetting, facilitating and counseling the
commission of any of the offences established in accordance
with this article.

2. Subject to its constitutional principles and the basic concepts of its
legal system, each Party shall adopt such measures as may be necessary to es-
tablish as a criminal offence under its domestic law, when committed intention-
ally, the possession, purchase or cultivation of narcotic drugs or psychotropic
substances for personal consumption contrary to the provisions of the 1961
Convention, the 1961 Convention as amended or the 1971 Convention.

3. Knowledge, intent or purpose required as an element of an offence set
forth in paragraph 1 of this article may be inferred from objective factual cir-
cumstances.

4. (a) Each Party shall make the commission of the offences established
in accordance with paragraph 1 of this article liable to sanctions which take into
account the grave nature of these offences, such as imprisonment or other forms
of deprivation of liberty, pecuniary sanctions and confiscation.

(b) The Parties may provide, in addition to conviction or punishment, for
an offence established in accordance with paragraph 1 of this article, that the
offender shall undergo measures such as treatment, education, aftercare, reha-
bilitation or social reintegration.

(c) Notwithstanding the preceding subparagraphs, in appropriate cases
of a minor nature, the Parties may provide, as alternatives to conviction or pun-
ishment, measures such as education, rehabilitation or social reintegration, as
well as, when the offender is a drug abuser, treatment and aftercare.

(d) The Parties may provide, either as an alternative to conviction or pun-
ishment, or in addition to conviction or punishment of an offence established in
accordance with paragraph 2 of this article, measures for the treatment, educa-
tion, aftercare, rehabilitation or social reintegration of the offender.

5. The Parties shall ensure that their courts and other competent authori-
ties having jurisdiction can take into account factual circumstances which make
the commission of the offences established in accordance with paragraph 1 of
this article particularly serious, such as:

(a) The involvement in the offence of an organized criminal group to
which the offender belongs;

(b) The involvement of the offender in other international organized crimi-
nal activities;

(c) The involvement of the offender in other illegal activities facilitated
by commission of the offence;

(d) The use of violence or arms by the offender;

(e) The fact that the offender holds a public office and that the offence is
connected with the office in question;



222

(f) The victimization or use of minors;

(g) The fact that the offence is committed in a penal institution or in an
educational institution or social service facility or in their immediate vicinity or
in other places to which schoolchildren and students resort for educational, sports
and social activities;

(h) Prior conviction, particularly for similar offences, whether foreign or
domestic, to the extent permitted under the domestic law of a Party.

6. The Parties shall endeavour to ensure that any discretionary legal powers
under their domestic law relating to the prosecution of persons for offences
established in accordance with this article are exercised to maximize the effec-
tiveness of law enforcement measures in respect of those offences and with due
regard to the need to deter the commission of such offences.

7. The Parties shall ensure that their courts or other competent authori-
ties bear in mind the serious nature of the offences enumerated in paragraph 1 of
this article and the circumstances enumerated in paragraph 5 of this article when
considering the eventuality of early release or parole of persons convicted of
such offences.

8. Each Party shall, where appropriate, establish under its domestic law a
long statute of limitations period in which to commence proceedings for any
offence established in accordance with paragraph 1 of this article, and a longer
period where the alleged offender has evaded the administration of justice.

9. Each Party shall take appropriate measures, consistent with its legal
system, to ensure that a person charged with or convicted of an offence estab-
lished in accordance with paragraph 1 of this article, who is found within its
territory, is present at the necessary criminal proceedings.

10. For the purpose of cooperation among the Parties under this Convention,
including, in particular, cooperation under articles 5, 6, 7 and 9, offences established
in accordance with this article shall not be considered as fiscal offences or as politi-
cal offences or regarded as politically motivated, without prejudice to the constitu-
tional limitations and the fundamental domestic law of the Parties.

11. Nothing contained in this article shall affect the principle that the
description of the offences to which it refers and of legal defences thereto is
reserved to the domestic law of a Party and that such offences shall be pros-
ecuted and punished in conformity with that law.

Article 4

JURISDICTION

1. Each Party:

(a) Shall take such measures as may be necessary to establish its juris-
diction over the offences it has established in accordance with article 3, para-
graph 1, when:

(i) The offence is committed in its territory;

(ii) The offence is committed on board a vessel flying its flag or an
aircraft which is registered under its laws at the time the of-
fence is committed;
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(b) May take such measures as may be necessary to establish its jurisdic-
tion over the offences it has established in accordance with article 3, paragraph
1, when:

(i) The offence is committed by one of its nationals or by a person
who has habitual residence in its territory;

(ii) The offence is committed on board a vessel concerning which
that Party has been authorized to take appropriate action pursu-
ant to article 17, provided that such jurisdiction shall be exer-
cised only on the basis of agreements or arrangements referred
to in paragraphs 4 and 9 of that article;

(iii) The offence is one of those established in accordance with ar-
ticle 3, paragraph 1, subparagraph (c)(iv), and is committed out-
side its territory with a view to the commission, within its terri-
tory, of an offence established in accordance with article 3, para-
graph 1.

2. Each Party:

(a) Shall also take such measures as may be necessary to establish its
jurisdiction over the offences it has established in accordance with article 3,
paragraph 1, when the alleged offender is present in its territory and it does not
extradite him to another Party on the ground:

(i) That the offence has been committed in its territory or on board
a vessel flying its flag or an aircraft which was registered under
its law at the time the offence was committed; or

(ii) That the offence has been committed by one of its nationals;

(b) May also take such measures as may be necessary to establish its
jurisdiction over the offences it has established in accordance with article 3,
paragraph 1, when the alleged offender is present in its territory and it does not
extradite him to another Party.

3. This Convention does not exclude the exercise of any criminal juris-
diction established by a Party in accordance with its domestic law.

Article 5

CONFISCATION

1. Each Party shall adopt such measures as may be necessary to enable
confiscation of:

(a) Proceeds derived from offences established in accordance with ar-
ticle 3, paragraph 1, or property the value of which corresponds to that of such
proceeds;

(b) Narcotic drugs and psychotropic substances, materials and equipment
or other instrumentalities used in or intended for use in any manner in offences
established in accordance with article 3, paragraph 1.
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2. Each Party shall also adopt such measures as may be necessary to en-
able its competent authorities to identify, trace, and freeze or seize proceeds,
property, instrumentalities or any other things referred to in paragraph 1 of this
article, for the purpose of eventual confiscation.

3. In order to carry out the measures referred to in this article, each Party
shall empower its courts or other competent authorities to order that bank, fi-
nancial or commercial records be made available or be seized. A Party shall not
decline to act under the provisions of this paragraph on the ground of bank
secrecy.

4. (a) Following a request made pursuant to this article by another Party
having jurisdiction over an offence established in accordance with article 3,
paragraph 1, the Party in whose territory proceeds, property, instrumentalities
or any other things referred to in paragraph 1 of this article are situated shall:

(i) Submit the request to its competent authorities for the purpose of ob-
taining an order of confiscation and, if such order is granted, give ef-
fect to it; or

(ii) Submit to its competent authorities, with a view to giving effect to it to
the extent requested, an order of confiscation issued by the requesting
Party in accordance with paragraph 1 of this article, in so far as it
relates to proceeds, property, instrumentalities or any other things re-
ferred to in paragraph 1 situated in the territory of the requested Party.

(b) Following a request made pursuant to this article by another Party
having jurisdiction over an offence established in accordance with article 3,
paragraph 1, the requested Party shall take measures to identify, trace, and freeze
or seize proceeds, property, instrumentalities or any other things referred to in
paragraph 1 of this article for the purpose of eventual confiscation to be ordered
either by the requesting Party or, pursuant to a request under subparagraph (a)
of this paragraph, by the requested Party.

(c) The decisions or actions provided for in subparagraphs (a) and (b) of
this paragraph shall be taken by the requested Party, in accordance with and
subject to the provisions of its domestic law and its procedural rules or any
bilateral or multilateral treaty, agreement or arrangement to which it may be
bound in relation to the requesting Party.

(d) The provisions of article 7, paragraphs 6 to 19, are applicable mutatis
mutandis. In addition to the information specified in article 7, paragraph 10,
requests made pursuant to this article shall contain the following:

(i) In the case of a request pertaining to subparagraph (a)(i) of this para-
graph, a description of the property to be confiscated and a statement
of the facts relied upon by the requesting Party sufficient to enable the
requested Party to seek the order under its domestic law;

(ii) In the case of a request pertaining to subparagraph (a)(ii), a legally
admissible copy of an order of confiscation issued by the requesting
Party upon which the request is based, a statement of the facts and
information as to the extent to which the execution of the order is re-
quested;
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(iii) In the case of a request pertaining to subparagraph (b), a statement of
the facts relied upon by the requesting Party and a description of the
actions requested.

(e) Each party shall furnish to the Secretary-General the text of any of its
laws and regulations which give effect to this paragraph and the text of any
subsequent changes to such laws and regulations.

(f) If a Party elects to make the taking of the measures referred to in
subparagraphs (a) and (b) of this paragraph conditional on the existence of a
relevant treaty, that Party shall consider this Convention as the necessary and
sufficient treaty basis.

(g) The Parties shall seek to conclude bilateral and multilateral treaties,
agreements or arrangements to enhance the effectiveness of international coop-
eration pursuant to this article.

5. (a) Proceeds or property confiscated by a Party pursuant to para-
graph 1 or paragraph 4 of this article shall be disposed of by that Party accord-
ing to its domestic law and administrative procedures.

(b) When acting on the request of another Party in accordance with this
article, a Party may give special consideration to concluding agreements on:

(i) Contributing the value of such proceeds and property, or funds derived
from the sale of such proceeds or property, or a substantial part thereof,
to intergovernmental bodies specializing in the fight against illicit traffic
in and abuse of narcotic drugs and psychotropic substances;

(ii) Sharing with other Parties, on a regular or case-by-case basis, such
proceeds or property, or funds derived from the sale of such proceeds
or property, in accordance with its domestic law, administrative proce-
dures or bilateral or multilateral agreements entered into for this pur-
pose.

6. (a) If proceeds have been transformed or converted into other prop-
erty, such property shall be liable to the measures referred to in this article in-
stead of the proceeds.

(b) If proceeds have been intermingled with property acquired from le-
gitimate sources, such property shall, without prejudice to any powers relating
to seizure or freezing, be liable to confiscation up to the assessed value of the
intermingled proceeds.

(c) Income or other benefits derived from:

(i) Proceeds;

(ii) Property into which proceeds have been transformed or converted; or

(iii) Property with which proceeds have been intermingled;

shall also be liable to the measures referred to in this article, in the same manner
and to the same extent as proceeds.
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7. Each Party may consider ensuring that the onus of proof be reversed
regarding the lawful origin of alleged proceeds or other property liable to con-
fiscation, to the extent that such action is consistent with the principles of its
domestic law and with the nature of the judicial and other proceedings.

8. The provisions of this article shall not be construed as prejudicing the
rights of bona fide third parties.

9. Nothing contained in this article shall affect the principle that the mea-
sures to which it refers shall be defined and implemented in accordance with
and subject to the provisions of the domestic law of a Party.

Article 6

EXTRADITION

1. This article shall apply to the offences established by the Parties in
accordance with article 3, paragraph 1.

2. Each of the offences to which this article applies shall be deemed to be
included as an extraditable offence in any extradition treaty existing between
Parties. The Parties undertake to include such offences as extraditable offences
in every extradition treaty to be concluded between them.

3. If a Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another Party with which it has no
extradition treaty, it may consider this Convention as the legal basis for extradi-
tion in respect of any offence to which this article applies. The Parties which
require detailed legislation in order to use this Convention as a legal basis for
extradition shall consider enacting such legislation as may be necessary.

4. The Parties which do not make extradition conditional on the exist-
ence of a treaty shall recognize offences to which this article applies as extradit-
able offences between themselves.

5. Extradition shall be subject to the conditions provided for by the law
of the requested Party or by applicable extradition treaties, including the grounds
upon which the requested Party may refuse extradition.

6. In considering requests received pursuant to this article, the requested
State may refuse to comply with such requests where there are substantial grounds
leading its judicial or other competent authorities to believe that compliance
would facilitate the prosecution or punishment of any person on account of his
race, religion, nationality or political opinions, or would cause prejudice for any
of those reasons to any person affected by the request.

7. The Parties shall endeavour to expedite extradition procedures and to
simplify evidentiary requirements relating thereto in respect of any offence to
which this article applies.

8. Subject to the provisions of its domestic law and its extradition treaties,
the requested Party may, upon being satisfied that the circumstances so warrant
and are urgent, and at the request of the requesting Party, take a person whose
extradition is sought and who is present in its territory into custody or take other
appropriate measures to ensure his presence at extradition proceedings.
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9. Without prejudice to the exercise of any criminal jurisdiction estab-
lished in accordance with its domestic law, a Party in whose territory an alleged
offender is found shall:

(a) If it does not extradite him in respect of an offence established in
accordance with article 3, paragraph 1, on the grounds set forth in article 4,
paragraph 2, subparagraph (a), submit the case to its competent authorities for
the purpose of prosecution, unless otherwise agreed with the requesting Party;

(b) If it does not extradite him in respect of such an offence and has es-
tablished its jurisdiction in relation to that offence in accordance with article 4,
paragraph 2, subparagraph (b), submit the case to its competent authorities for
the purpose of prosecution, unless otherwise requested by the requesting Party
for the purposes of preserving its legitimate jurisdiction.

10. If extradition, sought for purposes of enforcing a sentence, is refused
because the person sought is a national of the requested Party, the requested
Party shall, if its law so permits and in conformity with the requirements of such
law, upon application of the requesting Party, consider the enforcement of the
sentence which has been imposed under the law of the requesting Party, or the
remainder thereof.

11. The Parties shall seek to conclude bilateral and multilateral agree-
ments to carry out or to enhance the effectiveness of extradition.

12. The Parties may consider entering into bilateral or multilateral agree-
ments, whether ad hoc or general, on the transfer to their country of persons sen-
tenced to imprisonment and other forms of deprivation of liberty for offences to
which this article applies, in order that they may complete their sentences there.

Article 7

MUTUAL LEGAL ASSISTANCE

1. The Parties shall afford one another, pursuant to this article, the widest
measure of mutual legal assistance in investigations, prosecutions and judicial
proceedings in relation to criminal offences established in accordance with ar-
ticle 3, paragraph 1.

2. Mutual legal assistance to be afforded in accordance with this article
may be requested for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures;

(d) Examining objects and sites;

(e) Providing information and evidentiary items;

(f) Providing originals or certified copies of relevant documents and
records, including bank, financial, corporate or business records;

(g) Identifying or tracing proceeds, property, instrumentalities or other
things for evidentiary purposes.

3. The Parties may afford one another any other forms of mutual legal
assistance allowed by the domestic law of the requested Party.
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4. Upon request, the Parties shall facilitate or encourage, to the extent
consistent with their domestic law and practice, the presence or availability of
persons, including persons in custody, who consent to assist in investigations or
participate in proceedings.

5. A Party shall not decline to render mutual legal assistance under this
article on the ground of bank secrecy.

6. The provisions of this article shall not affect the obligations under any
other treaty, bilateral or multilateral, which governs or will govern, in whole or
in part, mutual legal assistance in criminal matters.

7. Paragraphs 8 to 19 of this article shall apply to requests made pursuant
to this article if the Parties in question are not bound by a treaty of mutual
assistance. If these Parties are bound by such a treaty, the corresponding provi-
sions of that treaty shall apply unless the Parties agree to apply paragraphs 8 to
19 of this article in lieu thereof.

8. Parties shall designate an authority, or when necessary authorities,
which shall have the responsibility and power to execute requests for mutual
legal assistance or to transmit them to the competent authorities for execution.
The authority or the authorities designated for this purpose shall be notified to
the Secretary-General. Transmission of requests for mutual legal assistance and
any communication related thereto shall be effected between the authorities
designated by the Parties; this requirement shall be without prejudice to the
right of a Party to require that such requests and communications be addressed
to it through the diplomatic channel and, in urgent circumstances, where the
Parties agree, through channels of the International Criminal Police Organiza-
tion, if possible.

9. Requests shall be made in writing in a language acceptable to the re-
quested Party. The language or languages acceptable to each Party shall be noti-
fied to the Secretary-General. In urgent circumstances, and where agreed by the
Parties, requests may be made orally, but shall be confirmed in writing forthwith.

10. A request for mutual legal assistance shall contain:

(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or pro-
ceeding to which the request relates, and the name and the functions of the
authority conducting such investigation, prosecution or proceeding;

(c) A summary of the relevant facts, except in respect of requests for the
purpose of service of judicial documents;

(d) A description of the assistance sought and details of any particular
procedure the requesting Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned;

(f) The purpose for which the evidence, information or action is sought.

11. The requested Party may request additional information when it ap-
pears necessary for the execution of the request in accordance with its domestic
law or when it can facilitate such execution.
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12. A request shall be executed in accordance with the domestic law of
the requested Party and, to the extent not contrary to the domestic law of the
requested Party and where possible, in accordance with the procedures speci-
fied in the request.

13. The requesting Party shall not transmit nor use information or evi-
dence furnished by the requested Party for investigations, prosecutions or pro-
ceedings other than those stated in the request without the prior consent of the
requested Party.

14. The requesting Party may require that the requested Party keep con-
fidential the fact and substance of the request, except to the extent necessary to
execute the request. If the requested Party cannot comply with the requirement
of confidentiality, it shall promptly inform the requesting Party.

15. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this
article;

(b) If the requested Party considers that execution of the request is likely
to prejudice its sovereignty, security, ordre public or other essential interests;

(c) If the authorities of the requested Party would be prohibited by its
domestic law from carrying out the action requested with regard to any similar
offence, had it been subject to investigation, prosecution or proceedings under
their own jurisdiction;

(d) If it would be contrary to the legal system of the requested Party re-
lating to mutual legal assistance for the request to be granted.

16. Reasons shall be given for any refusal of mutual legal assistance.

17. Mutual legal assistance may be postponed by the requested Party on
the ground that it interferes with an ongoing investigation, prosecution or pro-
ceeding. In such a case, the requested Party shall consult with the requesting
Party to determine if the assistance can still be given subject to such terms and
conditions as the requested Party deems necessary.

18. A witness, expert or other person who consents to give evidence in a
proceeding or to assist in an investigation, prosecution or judicial proceeding in
the territory of the requesting Party, shall not be prosecuted, detained, punished
or subjected to any other restriction of his personal liberty in that territory in
respect of acts, omissions or convictions prior to his departure from the territory
of the requested Party. Such safe conduct shall cease when the witness, expert
or other person having had, for a period of fifteen consecutive days, or for any
period agreed upon by the Parties, from the date on which he has been officially
informed that his presence is no longer required by the judicial authorities, an
opportunity of leaving, has nevertheless remained voluntarily in the territory or
having left it, has returned of his own free will.

19. The ordinary costs of executing a request shall be borne by the re-
quested Party, unless otherwise agreed by the Parties concerned. If expenses of
a substantial or extraordinary nature are or will be required to fulfil the request,
the Parties shall consult to determine the terms and conditions under which the
request will be executed as well as the manner in which the costs shall be borne.
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20. The Parties shall consider, as may be necessary, the possibility of
concluding bilateral or multilateral agreements or arrangements that would serve
the purposes of, give practical effect to, or enhance the provisions of this article.

Article 8

TRANSFER OF PROCEEDINGS

The Parties shall give consideration to the possibility of transferring to one
another proceedings for criminal prosecution of offences established in accor-
dance with article 3, paragraph 1, in cases where such transfer is considered to
be in the interests of a proper administration of justice.

Article 9

OTHER FORMS OF COOPERATION AND TRAINING

1. The Parties shall cooperate closely with one another, consistent with
their respective domestic legal and administrative systems, with a view to en-
hancing the effectiveness of law enforcement action to suppress the commis-
sion of offences established in accordance with article 3, paragraph 1. They
shall, in particular, on the basis of bilateral or multilateral agreements or ar-
rangements:

(a) Establish and maintain channels of communication between their com-
petent agencies and services to facilitate the secure and rapid exchange of infor-
mation concerning all aspects of offences established in accordance with article
3, paragraph 1, including, if the Parties concerned deem it appropriate, links
with other criminal activities;

(b) Cooperate with one another in conducting enquiries, with respect to
offences established in accordance with article 3, paragraph 1, having an inter-
national character, concerning:

(i) The identity, whereabouts and activities of persons suspected of being
involved in offences established in accordance with article 3, para-
graph 1;

(ii) The movement of proceeds or property derived from the commission
of such offences;

(iii) The movement of narcotic drugs, psychotropic substances, substances
in table I and table II of this Convention and instrumentalities used or
intended for use in the commission of such offences;

(c) In appropriate cases and if not contrary to domestic law, establish
joint teams, taking into account the need to protect the security of persons and
of operations, to carry out the provisions of this paragraph. Officials of any
Party taking part in such teams shall act as authorized by the Party in whose
territory the operation is to take place; in all such cases, the Parties involved
shall ensure that the sovereignty of the Party on whose territory the operation is
to take place is fully respected;

(d) Provide, when appropriate, necessary quantities of substances for
analytical or investigative purposes;
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(e) Facilitate effective coordination between their competent agencies and
services and promote the exchange of personnel and other experts, including
the posting of liaison officers.

2. Each Party shall, to the extent necessary, initiate, develop or improve
specific training programmes for its law enforcement and other personnel, in-
cluding customs, charged with the suppression of offences established in accor-
dance with article 3, paragraph 1. Such programmes shall deal, in particular,
with the following:

(a) Methods used in the detection and suppression of offences established
in accordance with article 3, paragraph 1;

(b) Routes and techniques used by persons suspected of being involved
in offences established in accordance with article 3, paragraph 1, particularly in
transit States, and appropriate countermeasures;

(c) Monitoring of the import and export of narcotic drugs, psychotropic
substances and substances in table I and table II;

(d) Detection and monitoring of the movement of proceeds and property
derived from, and narcotic drugs, psychotropic substances and substances in
table I and table II, and instrumentalities used or intended for use in, the com-
mission of offences established in accordance with article 3, paragraph 1;

(e) Methods used for the transfer, concealment or disguise of such pro-
ceeds, property and instrumentalities;

(f) Collection of evidence;

(g) Control techniques in free trade zones and free ports;

(h) Modern law enforcement techniques.

3. The Parties shall assist one another to plan and implement research
and training programmes designed to share expertise in the areas referred to in
paragraph 2 of this article and, to this end, shall also, when appropriate, use
regional and international conferences and seminars to promote cooperation and
stimulate discussion on problems of mutual concern, including the special prob-
lems and needs of transit States.

Article 10

INTERNATIONAL COOPERATION AND ASSISTANCE FOR TRANSIT STATES

1. The Parties shall cooperate, directly or through competent international
or regional organizations, to assist and support transit States and, in particular,
developing countries in need of such assistance and support, to the extent pos-
sible, through programmes of technical cooperation on interdiction and other
related activities.

2. The Parties may undertake, directly or through competent international
or regional organizations, to provide financial assistance to such transit States
for the purpose of augmenting and strengthening the infrastructure needed for
effective control and prevention of illicit traffic.
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3. The Parties may conclude bilateral or multilateral agreements or ar-
rangements to enhance the effectiveness of international cooperation pursuant
to this article and may take into consideration financial arrangements in this
regard.

Article 11

CONTROLLED DELIVERY

1. If permitted by the basic principles of their respective domestic legal
systems, the Parties shall take the necessary measures, within their possibilities,
to allow for the appropriate use of controlled delivery at the international level,
on the basis of agreements or arrangements mutually consented to, with a view
to identifying persons involved in offences established in accordance with ar-
ticle 3, paragraph 1, and to taking legal action against them.

2. Decisions to use controlled delivery shall be made on a case-by-case
basis and may, when necessary, take into consideration financial arrangements
and understandings with respect to the exercise of jurisdiction by the Parties
concerned.

3. Illicit consignments whose controlled delivery is agreed to may, with
the consent of the Parties concerned, be intercepted and allowed to continue
with the narcotic drugs or psychotropic substances intact or removed or replaced
in whole or in part.

Article 12

SUBSTANCES FREQUENTLY USED IN THE ILLICIT MANUFACTURE OF NARCOTIC DRUGS OR

PSYCHOTROPIC SUBSTANCES

1. The Parties shall take the measures they deem appropriate to prevent
diversion of substances in table I and table II used for the purpose of illicit
manufacture of narcotic drugs or psychotropic substances, and shall cooperate
with one another to this end.

2. If a Party or the Board has information which in its opinion may re-
quire the inclusion of a substance in table I or table II, it shall notify the Secre-
tary-General and furnish him with the information in support of that notifica-
tion. The procedure described in paragraphs 2 to 7 of this article shall also apply
when a Party or the Board has information justifying the deletion of a substance
from table I or table II, or the transfer of a substance from one table to the other.

3. The Secretary-General shall transmit such notification, and any infor-
mation which he considers relevant, to the Parties, to the Commission, and,
where notification is made by a Party, to the Board. The Parties shall communi-
cate their comments concerning the notification to the Secretary-General, to-
gether with all supplementary information which may assist the Board in estab-
lishing an assessment and the Commission in reaching a decision.

4. If the Board, taking into account the extent, importance and diversity
of the licit use of the substance, and the possibility and ease of using alternate
substances both for licit purposes and for the illicit manufacture of narcotic
drugs or psychotropic substances, finds:
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(a) That the substance is frequently used in the illicit manufacture of a
narcotic drug or psychotropic substance;

(b) That the volume and extent of the illicit manufacture of a narcotic
drug or psychotropic substance creates serious public health or social problems,
so as to warrant international action, it shall communicate to the Commission
an assessment of the substance, including the likely effect of adding the sub-
stance to either table I or table II on both licit use and illicit manufacture, to-
gether with recommendations of monitoring measures, if any, that would be
appropriate in the light of its assessment.

5. The Commission, taking into account the comments submitted by the
Parties and the comments and recommendations of the Board, whose assess-
ment shall be determinative as to scientific matters, and also taking into due
consideration any other relevant factors, may decide by a two-thirds majority of
its members to place a substance in table I or table II.

6. Any decision of the Commission taken pursuant to this article shall be
communicated by the Secretary-General to all States and other entities which
are, or which are entitled to become, Parties to this Convention, and to the Board.
Such decision shall become fully effective with respect to each Party one hun-
dred and eighty days after the date of such communication.

7. (a) The decisions of the Commission taken under this article shall be
subject to review by the Council upon the request of any Party filed within one
hundred and eighty days after the date of notification of the decision. The re-
quest for review shall be sent to the Secretary-General, together with all rel-
evant information upon which the request for review is based.

(b) The Secretary-General shall transmit copies of the request for review
and the relevant information to the Commission, to the Board and to all the
Parties, inviting them to submit their comments within ninety days. All com-
ments received shall be submitted to the Council for consideration.

(c) The Council may confirm or reverse the decision of the Commission.
Notification of the Council’s decision shall be transmitted to all States and other
entities which are, or which are entitled to become, Parties to this Convention,
to the Commission and to the Board.

8. (a) Without prejudice to the generality of the provisions contained
in paragraph 1 of this article and the provisions of the 1961 Convention, the
1961 Convention as amended and the 1971 Convention, the Parties shall take
the measures they deem appropriate to monitor the manufacture and distribu-
tion of substances in table I and table II which are carried out within their terri-
tory.

(b) To this end, the Parties may:

(i) Control all persons and enterprises engaged in the manufacture and
distribution of such substances;

(ii) Control under licence the establishment and premises in which such
manufacture or distribution may take place;
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(iii) Require that licensees obtain a permit for conducting the aforesaid
operations;

(iv) Prevent the accumulation of such substances in the possession of manu-
facturers and distributors, in excess of the quantities required for the
normal conduct of business and the prevailing market conditions.

9. Each Party shall, with respect to substances in table I and table II, take
the following measures:

(a) Establish and maintain a system to monitor international trade in sub-
stances in table I and table II in order to facilitate the identification of suspi-
cious transactions. Such monitoring systems shall be applied in close coopera-
tion with manufacturers, importers, exporters, wholesalers and retailers, who
shall inform the competent authorities of suspicious orders and transactions.

(b) Provide for the seizure of any substance in table I or table II if there is
sufficient evidence that it is for use in the illicit manufacture of a narcotic drug
or psychotropic substance.

(c) Notify, as soon as possible, the competent authorities and services of
the Parties concerned if there is reason to believe that the import, export or
transit of a substance in table I or table II is destined for the illicit manufacture
of narcotic drugs or psychotropic substances, including in particular informa-
tion about the means of payment and any other essential elements which led to
that belief.

(d) Require that imports and exports be properly labeled and documented.
Commercial documents such as invoices, cargo manifests, customs, transport
and other shipping documents shall include the names, as stated in table I or
table II, of the substances being imported or exported, the quantity being im-
ported or exported, and the name and address of the exporter, the importer and,
when available, the consignee.

(e) Ensure that documents referred to in subparagraph (d) of this para-
graph are maintained for a period of not less than two years and may be made
available for inspection by the competent authorities.

10. (a) In addition to the provisions of paragraph 9, and upon request
to the Secretary-General by the interested Party, each Party from whose terri-
tory a substance in table I is to be exported shall ensure that, prior to such ex-
port, the following information is supplied by its competent authorities to the
competent authorities of the importing country:

(i) Name and address of the exporter and importer and, when available,
the consignee;

(ii)  Name of the substance in table I;

(iii) Quantity of the substance to be exported;

(iv) Expected point of entry and expected date of dispatch;

(v) Any other information which is mutually agreed upon by the Parties.
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(b) A Party may adopt more strict or severe measures of control than
those provided by this paragraph if, in its opinion, such measures are desirable
or necessary.

11. Where a Party furnishes information to another Party in accordance
with paragraphs 9 and 10 of this article, the Party furnishing such information
may require that the Party receiving it keep confidential any trade, business,
commercial or professional secret or trade process.

12. Each Party shall furnish annually to the Board, in the form and man-
ner provided for by it and on forms made available by it, information on:

(a) The amounts seized of substances in table I and table II and, when
known, their origin;

(b) Any substance not included in table I or table II which is identified as
having been used in illicit manufacture of narcotic drugs or psychotropic sub-
stances, and which is deemed by the Party to be sufficiently significant to be
brought to the attention of the Board;

(c) Methods of diversion and illicit manufacture.

13. The Board shall report annually to the Commission on the imple-
mentation of this article and the Commission shall periodically review the ad-
equacy and propriety of table I and table II.

14. The provisions of this article shall not apply to pharmaceutical prepa-
rations, nor to other preparations containing substances in table I or table II that
are compounded in such a way that such substances cannot be easily used or
recovered by readily applicable means.

Article 13

MATERIALS AND EQUIPMENT

The Parties shall take such measures as they deem appropriate to prevent
trade in and the diversion of materials and equipment for illicit production or
manufacture of narcotic drugs and psychotropic substances and shall cooperate
to this end.

Article 14

MEASURES TO ERADICATE ILLICIT CULTIVATION OF NARCOTIC PLANTS AND TO

ELIMINATE ILLICIT DEMAND FOR NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES

1. Any measures taken pursuant to this Convention by Parties shall not
be less stringent than the provisions applicable to the eradication of illicit culti-
vation of plants containing narcotic and psychotropic substances and to the elimi-
nation of illicit demand for narcotic drugs and psychotropic substances under
the provisions of the 1961 Convention, the 1961 Convention as amended and
the 1971 Convention.

2. Each Party shall take appropriate measures to prevent illicit cultiva-
tion of and to eradicate plants containing narcotic or psychotropic substances,
such as opium poppy, coca bush and cannabis plants, cultivated illicitly in its
territory. The measures adopted shall respect fundamental human rights and



236

shall take due account of traditional licit uses, where there is historic evidence
of such use, as well as the protection of the environment.

3. (a) The Parties may cooperate to increase the effectiveness of eradi-
cation efforts. Such cooperation may, inter alia, include support, when appro-
priate, for integrated rural development leading to economically viable alterna-
tives to illicit cultivation. Factors such as access to markets, the availability of
resources and prevailing socio-economic conditions should be taken into ac-
count before such rural development programmes are implemented. The Parties
may agree on any other appropriate measures of cooperation.

(b) The Parties shall also facilitate the exchange of scientific and techni-
cal information and the conduct of research concerning eradication.

(c) Whenever they have common frontiers, the Parties shall seek to co-
operate in eradication programmes in their respective areas along those fron-
tiers.

4. The Parties shall adopt appropriate measures aimed at eliminating or
reducing illicit demand for narcotic drugs and psychotropic substances, with a
view to reducing human suffering and eliminating financial incentives for illicit
traffic. These measures may be based, inter alia, on the recommendations of the
United Nations, specialized agencies of the United Nations such as the World
Health Organization, and other competent international organizations, and on
the Comprehensive Multidisciplinary Outline adopted by the International Con-
ference on Drug Abuse and Illicit Trafficking, held in 1987, as it pertains to
governmental and non-governmental agencies and private efforts in the fields
of prevention, treatment and rehabilitation. The Parties may enter into bilateral
or multilateral agreements or arrangements aimed at eliminating or reducing
illicit demand for narcotic drugs and psychotropic substances.

5. The Parties may also take necessary measures for early destruction or
lawful disposal of the narcotic drugs, psychotropic substances and substances
in table I and table II which have been seized or confiscated and for the admis-
sibility as evidence of duly certified necessary quantities of such substances.

Article 15

COMMERCIAL CARRIERS

1. The Parties shall take appropriate measures to ensure that means of
transport operated by commercial carriers are not used in the commission of
offences established in accordance with article 3, paragraph 1; such measures
may include special arrangements with commercial carriers.

2. Each Party shall require commercial carriers to take reasonable pre-
cautions to prevent the use of their means of transport for the commission of
offences established in accordance with article 3, paragraph 1. Such precautions
may include:

(a) If the principal place of business of a commercial carrier is within the
territory of the Party:

(i) Training of personnel to identify suspicious consignments or persons;
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(ii) Promotion of integrity of personnel;

(b) If a commercial carrier is operating within the territory of the Party:

(i) Submission of cargo manifests in advance, whenever possible;

(ii) Use of tamper-resistant, individually verifiable seals on containers;

(iii) Reporting to the appropriate authorities at the earliest opportunity all
suspicious circumstances that may be related to the commission of
offences established in accordance with article 3, paragraph 1.

3. Each Party shall seek to ensure that commercial carriers and the ap-
propriate authorities at points of entry and exit and other customs control areas
cooperate, with a view to preventing unauthorized access to means of transport
and cargo and to implementing appropriate security measures.

Article 16

COMMERCIAL DOCUMENTS AND LABELLING OF EXPORTS

1. Each Party shall require that lawful exports of narcotic drugs and psy-
chotropic substances be properly documented. In addition to the requirements
for documentation under article 31 of the 1961 Convention, article 31 of the
1961 Convention as amended and article 12 of the 1971 Convention, commer-
cial documents such as invoices, cargo manifests, customs, transport and other
shipping documents shall include the names of the narcotic drugs and psycho-
tropic substances being exported as set out in the respective Schedules of the
1961 Convention, the 1961 Convention as amended and the 1971 Convention,
the quantity being exported, and the name and address of the exporter, the im-
porter and, when available, the consignee.

2. Each Party shall require that consignments of narcotic drugs and psy-
chotropic substances being exported be not mislabelled.

Article 17

ILLICIT TRAFFIC BY SEA

1. The Parties shall cooperate to the fullest extent possible to suppress
illicit traffic by sea, in conformity with the international law of the sea.

2. A Party which has reasonable grounds to suspect that a vessel flying
its flag or not displaying a flag or marks of registry is engaged in illicit traffic
may request the assistance of other Parties in suppressing its use for that pur-
pose. The Parties so requested shall render such assistance within the means
available to them.

3. A Party which has reasonable grounds to suspect that a vessel exercis-
ing freedom of navigation in accordance with international law and flying the
flag or displaying marks of registry of another Party is engaged in illicit traffic
may so notify the flag State, request confirmation of registry and, if confirmed,
request authorization from the flag State to take appropriate measures in regard
to that vessel.
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4. In accordance with paragraph 3 or in accordance with treaties in force
between them or in accordance with any agreement or arrangement otherwise
reached between those Parties, the flag State may authorize the requesting State
to, inter alia:

(a) Board the vessel;

(b) Search the vessel;

(c) If evidence of involvement in illicit traffic is found, take appropriate
action with respect to the vessel, persons and cargo on board.

5. Where action is taken pursuant to this article, the Parties concerned
shall take due account of the need not to endanger the safety of life at sea, the
security of the vessel and the cargo or to prejudice the commercial and legal
interests of the flag State or any other interested State.

6. The flag State may, consistent with its obligations in paragraph 1 of this
article, subject its authorization to conditions to be mutually agreed between it
and the requesting Party, including conditions relating to responsibility.

7. For the purposes of paragraphs 3 and 4 of this article, a Party shall
respond expeditiously to a request from another Party to determine whether a
vessel that is flying its flag is entitled to do so, and to requests for authorization
made pursuant to paragraph 3. At the time of becoming a Party to this Conven-
tion, each Party shall designate an authority or, when necessary, authorities to
receive and respond to such requests. Such designation shall be notified through
the Secretary-General to all other Parties within one month of the designation.

8. A Party which has taken any action in accordance with this article
shall promptly inform the flag State concerned of the results of that action.

9. The Parties shall consider entering into bilateral or regional agreements
or arrangements to carry out, or to enhance the effectiveness of, the provisions
of this article.

10. Action pursuant to paragraph 4 of this article shall be carried out only
by warships or military aircraft, or other ships or aircraft clearly marked and
identifiable as being on government service and authorized to that effect.

11. Any action taken in accordance with this article shall take due ac-
count of the need not to interfere with or affect the rights and obligations and
the exercise of jurisdiction of coastal States in accordance with the international
law of the sea.

Article 18

FREE TRADE ZONES AND FREE PORTS

1. The Parties shall apply measures to suppress illicit traffic in narcotic
drugs, psychotropic substances and substances in table I and table II in free
trade zones and in free ports that are no less stringent than those applied in other
parts of their territories.

2. The Parties shall endeavour:

(a) To monitor the movement of goods and persons in free trade zones
and free ports, and, to that end, shall empower the competent authorities to
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search cargoes and incoming and outgoing vessels, including pleasure craft and
fishing vessels, as well as aircraft and vehicles, and, when appropriate, to search
crew members, passengers and their baggage;

(b) To establish and maintain a system to detect consignments suspected
of containing narcotic drugs, psychotropic substances and substances in table I
and table II passing into or out of free trade zones and free ports;

(c) To establish and maintain surveillance systems in harbour and dock
areas and at airports and border control points in free trade zones and free ports.

Article 19

THE USE OF THE MAILS

1. In conformity with their obligations under the Convention of the Uni-
versal Postal Union, and in accordance with the basic principles of their domes-
tic legal systems, the Parties shall adopt measures to suppress the use of the
mails for illicit traffic and shall cooperate with one another to that end.

2. The measures referred to in paragraph 1 of this article shall include, in
particular:

(a) Coordinated action for the prevention and repression of the use of the
mails for illicit traffic;

(b) Introduction and maintenance by authorized law enforcement per-
sonnel of investigative and control techniques designed to detect illicit consign-
ments of narcotic drugs, psychotropic substances and substances in table I and
table II in the mails;

(c) Legislative measures to enable the use of appropriate means to secure
evidence required for judicial proceedings.

Article 20

INFORMATION TO BE FURNISHED BY THE PARTIES

1. The Parties shall furnish, through the Secretary-General, information
to the Commission on the working of the Convention in their territories and, in
particular:

(a) The text of laws and regulations promulgated in order to give effect
to this Convention;

(b) Particulars of cases of illicit traffic within their jurisdiction which
they consider important because of new trends disclosed, the quantities involved,
the sources from which the substances are obtained, or the methods employed
by persons so engaged.

2. The Parties shall furnish such information in such a manner and by
such dates as the Commission may request.
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Article 21

FUNCTIONS OF THE COMMISSION

The Commission is authorized to consider all matters pertaining to the aims
of this Convention and, in particular:

(a) The Commission shall, on the basis of the information submitted by
the Parties in accordance with article 20, review the operation of this Conven-
tion;

(b) The Commission may make suggestions and general recommenda-
tions based on the examination of the information received from the Parties;

(c) The Commission may call the attention of the Board to any matters
which may be relevant to the functions of the Board;

(d) The Commission shall, on any matter referred to it by the Board un-
der article 22, paragraph 1(b), take such action as it deems appropriate;

(e) The Commission may, in conformity with the procedures laid down
in article 12, amend table I and table II;

(f) The Commission may draw the attention of non-Parties to decisions
and recommendations which it adopts under this Convention, with a view to
their considering taking action in accordance therewith.

Article 22

FUNCTIONS OF THE BOARD

1. Without prejudice to the functions of the Commission under article
21, and without prejudice to the functions of the Board and the Commission
under the 1961 Convention, the 1961 Convention as amended and the 1971
Convention:

(a) If, on the basis of its examination of information available to it, to the
Secretary-General or to the Commission, or of information communicated by
United Nations organs, the Board has reason to believe that the aims of this
Convention in matters related to its competence are not being met, the Board
may invite a Party or Parties to furnish any relevant information;

(b) With respect to articles 12, 13 and 16:

(i) After taking action under subparagraph (a) of this article, the Board, if
satisfied that it is necessary to do so, may call upon the Party con-
cerned to adopt such remedial measures as shall seem under the cir-
cumstances to be necessary for the execution of the provisions of ar-
ticles 12, 13 and 16;

(ii)  Prior to taking action under (iii) below, the Board shall treat as confi-
dential its communications with the Party concerned under the pre-
ceding subparagraphs;

(iii) If the Board finds that the Party concerned has not taken remedial
measures which it has been called upon to take under this subpara-
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graph, it may call the attention of the Parties, the Council and the Com-
mission to the matter. Any report published by the Board under this
subparagraph shall also contain the views of the Party concerned if the
latter so requests.

2. Any Party shall be invited to be represented at a meeting of the Board
at which a question of direct interest to it is to be considered under this article.

3. If in any case a decision of the Board which is adopted under this
article is not unanimous, the views of the minority shall be stated.

4. Decisions of the Board under this article shall be taken by a two-thirds
majority of the whole number of the Board.

5. In carrying out its functions pursuant to subparagraph 1(a) of this ar-
ticle, the Board shall ensure the confidentiality of all information which may
come into its possession.

6. The Board’s responsibility under this article shall not apply to the imple-
mentation of treaties or agreements entered into between Parties in accordance
with the provisions of this Convention.

7. The provisions of this article shall not be applicable to disputes be-
tween Parties falling under the provisions of article 32.

Article 23

REPORTS OF THE BOARD

1. The Board shall prepare an annual report on its work containing an
analysis of the information at its disposal and, in appropriate cases, an account
of the explanations, if any, given by or required of Parties, together with any
observations and recommendations which the Board desires to make. The Board
may make such additional reports as it considers necessary. The reports shall be
submitted to the Council through the Commission which may make such com-
ments as it sees fit.

2. The reports of the Board shall be communicated to the Parties and
subsequently published by the Secretary-General. The Parties shall permit their
unrestricted distribution.

Article 24

APPLICATION OF STRICTER MEASURES THAN THOSE REQUIRED BY THIS CONVENTION

A Party may adopt more strict or severe measures than those provided by
this Convention if, in its opinion, such measures are desirable or necessary for
the prevention or suppression of illicit traffic.

Article 25

NON-DEROGATION FROM EARLIER TREATY RIGHTS AND OBLIGATIONS

The provisions of this Convention shall not derogate from any rights en-
joyed or obligations undertaken by Parties to this Convention under the 1961
Convention, the 1961 Convention as amended and the 1971 Convention.
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Article 26

SIGNATURE

This Convention shall be open for signature at the United Nations Office at
Vienna, from 20 December 1988 to 28 February 1989, and thereafter at the
Headquarters of the United Nations at New York, until 20 December 1989, by:

(a) All States;

(b) Namibia, represented by the United Nations Council for Namibia;

(c) Regional economic integration organizations which have competence
in respect of the negotiation, conclusion and application of international agree-
ments in matters covered by this Convention, references under the Convention
to Parties, States or national services being applicable to these organizations
within the limits of their competence.

Article 27

RATIFICATION, ACCEPTANCE, APPROVAL OR ACT OF FORMAL CONFIRMATION

1. This Convention is subject to ratification, acceptance or approval by
States and by Namibia, represented by the United Nations Council for Namibia,
and to acts of formal confirmation by regional economic integration organiza-
tions referred to in article 26, subparagraph (c). The instruments of ratification,
acceptance or approval and those relating to acts of formal confirmation shall
be deposited with the Secretary-General.

2. In their instruments of formal confirmation, regional economic inte-
gration organizations shall declare the extent of their competence with respect
to the matters governed by this Convention. These organizations shall also in-
form the Secretary-General of any modification in the extent of their compe-
tence with respect to the matters governed by the Convention.

Article 28

ACCESSION

1. This Convention shall remain open for accession by any State, by
Namibia, represented by the United Nations Council for Namibia, and by re-
gional economic integration organizations referred to in article 26, subparagraph
(c). Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General.

2. In their instruments of accession , regional economic integration orga-
nizations shall declare the extent of their competence with respect to the matters
governed by this Convention. These organizations shall also inform the Secre-
tary-General of any modification in the extent of their competence with respect
to the matters governed by the Convention.
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Article 29

ENTRY INTO FORCE

1. This Convention shall enter into force on the ninetieth day after the
date of the deposit with the Secretary-General of the twentieth instrument of
ratification, acceptance, approval or accession by States or by Namibia, repre-
sented by the Council for Namibia.

2. For each State or for Namibia, represented by the Council for Namibia,
ratifying, accepting, approving or acceding to this Convention after the deposit
of the twentieth instrument of ratification, acceptance, approval or accession,
the Convention shall enter into force on the ninetieth day after the date of the
deposit of its instrument of ratification, acceptance, approval or accession.

3. For each regional economic integration organization referred to in ar-
ticle 26, subparagraph (c), depositing an instrument relating to an act of formal
confirmation or an instrument of accession, this Convention shall enter into
force on the ninetieth day after such deposit, or at the date the Convention en-
ters into force pursuant to paragraph 1 of this article, whichever is later.

Article 30

DENUNCIATION

1. A Party may denounce this Convention at any time by a written notifi-
cation addressed to the Secretary-General.

2. Such denunciation shall take effect for the Party concerned one year
after the date of receipt of the notification by the Secretary-General.

Article 31

AMENDMENTS

1. Any Party may propose an amendment to this Convention. The text of
any such amendment and the reasons therefor shall be communicated by that
Party to the Secretary-General, who shall communicate it to the other Parties
and shall ask them whether they accept the proposed amendment. If a proposed
amendment so circulated has not been rejected by any Party within twenty-four
months after it has been circulated, it shall be deemed to have been accepted and
shall enter into force in respect of a Party ninety days after that Party has depos-
ited with the Secretary-General an instrument expressing its consent to be bound
by that amendment.

2. If a proposed amendment has been rejected by any Party, the Secre-
tary-General shall consult with the Parties and, if a majority so requests, he
shall bring the matter, together with any comments made by the Parties, before
the Council which may decide to call a conference in accordance with Article
62, paragraph 4, of the Charter of the United Nations. Any amendment resulting
from such a Conference shall be embodied in a Protocol of Amendment. Con-
sent to be bound by such a Protocol shall be required to be expressed specifi-
cally to the Secretary-General.
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Article 32

SETTLEMENT OF DISPUTES

1. If there should arise between two or more Parties a dispute relating to
the interpretation or application of this Convention, the Parties shall consult
together with a view to the settlement of the dispute by negotiation, enquiry,
mediation, conciliation, arbitration, recourse to regional bodies, judicial pro-
cess or other peaceful means of their own choice.

2. Any such dispute which cannot be settled in the manner prescribed in
paragraph 1 of this article shall be referred, at the request of any one of the
States Parties to the dispute, to the International Court of Justice for decision.

3. If a regional economic integration organization referred to in article
26, subparagraph (c), is a Party to a dispute which cannot be settled in the man-
ner prescribed in paragraph 1 of this article, it may, through a State Member of
the United Nations, request the Council to request an advisory opinion of the
International Court of Justice in accordance with article 65 of the Statute of the
Court, which opinion shall be regarded as decisive.

4. Each State, at the time of signature or ratification, acceptance or ap-
proval of this Convention or accession thereto, or each regional economic inte-
gration organization, at the time of signature or deposit of an act of formal con-
firmation or accession, may declare that it does not consider itself bound by
paragraphs 2 and 3 of this article. The other Parties shall not be bound by para-
graphs 2 and 3 with respect to any Party having made such a declaration.

5. Any Party having made a declaration in accordance with paragraph 4
of this article may at any time withdraw the declaration by notification to the
Secretary-General.

Article 33

AUTHENTIC TEXTS

The Arabic, Chinese, English, French, Russian and Spanish texts of this
Convention are equally authentic.

Article 34

DEPOSITARY

The Secretary-General shall be the depositary of this Convention.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have
signed this Convention.

DONE at Vienna, in one original, this twentieth day of December, one thou-
sand nine hundred and eighty-eight.

__________________
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ANNEX

Table I Table II

Ephedrine Acetic anhydride
Ergometrine Acetone
Ergotamine Anthranilic acid
Lysergic acid Ethyl ether
1-phenyl-2-propanone Phenylacetic acid
Pseudoephedrine Piperidine

The salts of the substances The salts of the substance
listed in this Table whenever listed in this Table whenever
the existence of such salts is the existence of such salts is
possible. possible

__________________

B. Treaties concerning international law concluded under the aus-
pices of intergovernmental organizations related to the United
Nations

1. INTERNATIONAL CIVIL AVIATION ORGANIZATION

PROTOCOL FOR THE SUPPRESSION OF UNLAWFUL ACTS OF VIO-
LENCE AT AIRPORTS SERVING INTERNATIONAL CIVIL AVIATION,
SUPPLEMENTARY TO THE CONVENTION FOR THE SUPPRESSION
OF UNLAWFUL ACTS AGAINST THE SAFETY OF CIVIL AVIATION.7

DONE AT MONTREAL ON 24 DECEMBER 1988

The States Parties to this Protocol,

Considering that unlawful acts of violence which endanger or are likely to
endanger the safety of persons at airports serving international civil aviation or
which jeopardize the safe operation of such airports undermine the confidence
of the peoples of the world in safety at such airports and disturb the safe and
orderly conduct of civil aviation for all States;

Considering that the occurrence of such acts is a matter of grave concern to
the international community and that, for the purpose of deterring such acts,
there is an urgent need to provide appropriate measures for punishment of of-
fenders;

Considering that it is necessary to adopt provisions supplementary to those
of the Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation,8 done at Montreal on 23 September 1971, to deal with such un-
lawful acts of violence at airports serving international civil aviation.

Have agreed as follows:
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Article I

This Protocol supplements the Convention for the Suppression of Unlaw-
ful Acts against the Safety of Civil Aviation, done at Montreal on 23 September
1971 (hereinafter referred to as “the Convention”), and, as between the Parties
to this Protocol, the Convention and the Protocol shall be read and interpreted
together as one single instrument.

Article II

1. In article I of the Convention, the following shall be added as new
paragraph 1 bis:

“1 bis. Any person commits an offence if he unlawfully and intention-
ally, using any device, substance or weapon:

(a) Performs an act of violence against a person at an airport serving
international civil aviation which causes serious injury or death; or

(b) Destroys or seriously damages the facilities of an airport serving in-
ternational civil aviation or aircraft not in service located thereon or disrupts the
services of the airport, if such an act endangers or is likely to endanger safety at
that airport.”

2. In paragraph 2(a) of article I of the Convention, the following words
shall be inserted after the words “paragraph 1”:  “or paragraph 1 bis”.

Article III

In article 5 of the Convention, the following shall be added as paragraph 2
bis:

“2 bis. Each Contracting State shall likewise take such measures as may
be necessary to establish its jurisdiction over the offences men-
tioned in article I, paragraph 2, insofar as that paragraph relates to
those offences, in the case where the alleged offender is present in
its territory and it does not extradite him pursuant to article 8 to the
State mentioned in paragraph 1(a) of this article.”

Article IV

This Protocol shall be open for signature at Montreal on 24 February 1988
by States participating in the International Conference on Air Law held at
Montreal from 9 to 24 February 1988. After 1 March 1988, the Protocol shall be
open for signature to all States in London, Moscow, Washington and Montreal,
until it enters into force in accordance with article VI.

Article V

1. This Protocol shall be subject to ratification by the signatory States.

2. Any State which is not a Contracting State to the Convention may
ratify this Protocol if at the same time it ratifies or accedes to the Convention in
accordance with article 15 thereof.
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3. Instruments of ratification shall be deposited with the Governments of
the Union of Soviet Socialist Republics, the United Kingdom of Great Britain
and Northern Ireland and the United States of America or with the International
Civil Aviation Organization, which are hereby designated the Depositaries.

Article VI

1. As soon as ten of the signatory States have deposited their instruments
of ratification of this Protocol, it shall enter into force between them on the
thirtieth day after the date of the deposit of the tenth instrument of ratification. It
shall enter into force for each State which deposits its instrument of ratification
after that date on the thirtieth day after deposit of its instruments of ratification.

2. As soon as this Protocol enters into force, it shall be registered by the
Depositaries pursuant to Article 102 of the Charter of the United Nations and
pursuant to article 83 of the Convention on International Civil Aviation (Chi-
cago, 1944).9

Article VII

1. This Protocol shall, after it has entered into force, be open for acces-
sion by any non-signatory State.

2. Any State which is not a Contracting State to the Convention may
accede to this Protocol if at the same time it ratifies or accedes to the Conven-
tion in accordance with article 15 thereof.

3. Instruments of accession shall be deposited with the Depositaries and
accession shall take effect on the thirtieth day after the deposit.

Article VIII

1. Any Party to this Protocol may denounce it by written notification
addressed to the Depositaries.

2. Denunciation shall take effect six months following the date on which
notification is received by the Depositaries.

3. Denunciation of this Protocol shall not of itself have the effect of de-
nunciation of the Convention.

4. Denunciation of the Convention by a Contracting State to the Conven-
tion as supplemented by this Protocol shall also have the effect of denunciation
of this Protocol.

Article IX

1. The Depositaries shall promptly inform all signatory and acceding
States to this Protocol and all signatory and acceding States to the Convention:

(a) Of the date of each signature and the date of deposit of each instru-
ment of ratification of, or accession to, this Protocol; and

(b) Of the receipt of any notification of denunciation of this Protocol and
the date thereof.



248

2. The Depositaries shall also notify the States referred to in paragraph 1 of
the date on which this Protocol enters into force in accordance with article VI.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly autho-
rized thereto by their Governments, have signed this Protocol.

DONE at Montreal on the twenty-fourth day of February of the year One
Thousand Nine Hundred and Eighty-eight, in four originals each being drawn
up in four authentic texts in the English, French, Russian and Spanish languages.

__________________

2. INTERNATIONAL MARITIME ORGANIZATION

CONVENTION FOR THE SUPPRESSION OF UNLAWFUL ACTS AGAINST
THE SAFETY OF MARITIME NAVIGATION AND PROTOCOL FOR
THE SUPPRESSION OF UNLAWFUL ACTS AGAINST THE SAFETY
OF FIXED PLATFORMS LOCATED ON THE CONTINENTAL SHELF.10

DONE AT ROME ON 10 MARCH 1988

The States Parties to this Convention,

Having in mind the purposes and principles of the Charter of the United
Nations concerning the maintenance of international peace and security and the
promotion of friendly relations and cooperation among States,

Recognizing in particular that everyone has the right to life, liberty and
security of person, as set out in the Universal Declaration of Human Rights11

and the International Covenant on Civil and Political Rights,12

Deeply concerned about the worldwide escalation of acts of terrorism in
all its forms, which endanger or take innocent human lives, jeopardize funda-
mental freedoms and seriously impair the dignity of human beings,

Considering that unlawful acts against the safety of maritime navigation
jeopardize the safety of persons and property, seriously affect the operation of
maritime services, and undermine the confidence of the peoples of the world in
the safety of maritime navigation,

Considering that the occurrence of such acts is a matter of grave concern to
the international community as a whole,

Being convinced of the urgent need to develop international cooperation
between States in devising and adopting effective and practical measures for the
prevention of all unlawful acts against the safety of maritime navigation, and
the prosecution and punishment of their perpetrators,

Recalling United Nations General Assembly resolution 40/61 of 9 Decem-
ber 1985, which, inter alia, “urges all States, unilaterally and in cooperation
with other States, as well as relevant United Nations organs, to contribute to the
progressive elimination of causes underlying international terrorism and to pay
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special attention to all situations, including colonialism, racism and situations
involving mass and flagrant violations of human rights and fundamental free-
doms and those involving alien occupation, that may give rise to international
terrorism and may endanger international peace and security”,

Recalling further that resolution 40/61 “unequivocally condemns, as crimi-
nal, all acts, methods and practices of terrorism wherever and by whomever
committed, including those which jeopardize friendly relations among States
and their security,”

Recalling also that by resolution 40/61, the International Maritime Organi-
zation was invited to “study the problem of terrorism aboard or against ships
with a view to making recommendations on appropriate measures,”

Having in mind resolution A.584(14) of 20 November 1985, of the Assem-
bly of the International Maritime Organization, which called for development
of measures to prevent unlawful acts which threaten the safety of ships and the
security of their passengers and crews,

Noting that acts of the crew which are subject to normal shipboard disci-
pline are outside the purview of this Convention,

Affirming the desirability of monitoring rules and standards relating to the
prevention and control of unlawful acts against ships and persons on board ships,
with a view to updating them as necessary, and, to this effect, taking note with
satisfaction, of the Measures to Prevent Unlawful Acts against Passengers and
Crews on Board Ships, recommended by the Maritime Safety Committee of the
International Maritime Organization,

Affirming further that matters not regulated by this Convention continue to
be governed by the rules and principles of general international law,

Recognizing the need for all States, in combating unlawful acts against the
safety of maritime navigation, strictly to comply with rules and principles of
general international law,

Have agreed as follows:

Article 1

For the purposes of this Convention, “ship” means a vessel of any type
whatsoever not permanently attached to the seabed, including dynamically sup-
ported craft, submersibles, or any other floating craft.

Article 2

1. This Convention does not apply to:

(a) A warship; or

(b) A ship owned or operated by a State when being used as a naval aux-
iliary or for customs or police purposes; or

(c) A ship which has been withdrawn from navigation or laid up.

2. Nothing in this Convention affects the immunities of warships and
other Government ships operated for non-commercial purposes.
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Article 3

1. Any person commits an offence if that person unlawfully and inten-
tionally:

(a) Seizes or exercises control over a ship by force or threat thereof or
any other form of intimidation; or

(b) Performs an act of violence against a person on board a ship if that act
is likely to endanger the safe navigation of that ship; or

(c) Destroys a ship or causes damage to a ship or its cargo which is likely
to endanger the safe navigation of that ship; or

(d) Places or causes to be placed on a ship, by any means whatsoever, a
device or substance which is likely to destroy that ship, or cause damage to that
ship or its cargo which endangers or is likely to endanger the safe navigation of
that ship; or

(e) Destroys or seriously damages maritime navigational facilities or se-
riously interferes with their operation, if any such act is likely to endanger the
safe navigation of a ship; or

(f) Communicates information which he knows to be false, thereby en-
dangering the safe navigation of a ship; or

(g) Injures or kills any person, in connection with the commission or the
attempted commission of any of the offences set forth in subparagraphs (a) to
(f).

2. Any person also commits an offence if that person:

(a) Attempts to commit any of the offences set forth in paragraph 1; or

(b) Abets the commission of any of the offences set forth in paragraph 1
perpetrated by any person or is otherwise an accomplice of a person who com-
mits such an offence; or

(c) Threatens, with or without a condition, as is provided for under na-
tional law, aimed at compelling a physical or juridical person to do or refrain
from doing any act, to commit any of the offences set forth in paragraph 1,
subparagraphs (b), (c) and (e), if that threat is likely to endanger the safe naviga-
tion of the ship in question.

Article 4

1. This Convention applies if the ship is navigating or is scheduled to
navigate into, through or from waters beyond the outer limit of the territorial sea
of a single State, or the lateral limits of its territorial sea with adjacent States.

2. In cases where the Convention does not apply pursuant to paragraph 1,
it nevertheless applies when the offender or the alleged offender is found in the
territory of a State Party other than the State referred to in paragraph 1.

Article 5

Each State Party shall make the offences set forth in article 3 punishable by
appropriate penalties which take into account the grave nature of those offences.
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Article 6

1. Each State Party shall take such measures as may be necessary to es-
tablish its jurisdiction over the offences set forth in article 3 when the offence is
committed:

(a) Against or on board a ship flying the flag of the State at the time the
offence is committed; or

(b) In the territory of that State, including its territorial sea; or

(c) By a national of that State.

2. A State Party may also establish its jurisdiction over any such offence
when:

(a) It is committed by a stateless person whose habitual residence is in
that State; or

(b) During its commission a national of that State is seized, threatened,
injured or killed; or

(c) It is committed in an attempt to compel that State to do or abstain
from doing any act.

3. Any State Party which has established jurisdiction mentioned in para-
graph 2 shall notify the Secretary-General of the International Maritime Orga-
nization (hereinafter referred to as “the Secretary-General”). If such State Party
subsequently rescinds that jurisdiction, it shall notify the Secretary-General.

4. Each State Party shall take such measures as may be necessary to es-
tablish its jurisdiction over the offences set forth in article 3 in cases where the
alleged offender is present in its territory and it does not extradite him to any of
the States Parties which have established their jurisdiction in accordance with
paragraphs 1 and 2 of this article.

5. This Convention does not exclude any criminal jurisdiction exercised
in accordance with national law.

Article 7

1. Upon being satisfied that the circumstances so warrant, any State Party
in the territory of which the offender or the alleged offender is present shall, in
accordance with its law, take him into custody or take other measures to ensure
his presence for such time as is necessary to enable any criminal or extradition
proceeding to be instituted.

2. Such State shall immediately make a preliminary enquiry into the facts,
in accordance with its own legislation.

3. Any person regarding whom the measures referred to in paragraph 1
are being taken shall be entitled to:

(a) Communicate without delay with the nearest appropriate representa-
tive of the State of which he is a national or which is otherwise entitled to estab-
lish such communication or, if he is a stateless person, the State in the territory
of which he has his habitual residence;

(b) Be visited by a representative of that State.
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4. The rights referred to in paragraph 3 shall be exercised in conformity
with the laws and regulations of the State in the territory of which the offender
or the alleged offender is present, subject to the proviso that the said laws and
regulations must enable full effect to be given to the purposes for which the
rights accorded under paragraph 3 are intended.

5. When a State Party, pursuant to this article, has taken a person into
custody, it shall immediately notify the States which have established jurisdic-
tion in accordance with article 6, paragraph 1, and, if it considers it advisable,
any other interested States, of the fact that such person is in custody and of the
circumstances which warrant his detention. The State which makes the prelimi-
nary enquiry contemplated in paragraph 2 of this article shall promptly report
its findings to the said States and shall indicate whether it intends to exercise
jurisdiction.

Article 8

1. The master of a ship of a State Party (the “flag State”) may deliver to
the authorities of any other State Party (the “receiving State”) any person who
he has reasonable grounds to believe has committed one of the offences set
forth in article 3.

2. The flag State shall ensure that the master of its ship is obliged when-
ever practicable, and if possible before entering the territorial sea of the receiv-
ing State carrying on board any person whom the master intends to deliver in
accordance with paragraph 1, to give notification to the authorities of the re-
ceiving State of his intention to deliver such person and the reasons therefor.

3. The receiving State shall accept the delivery, except where it has
grounds to consider that the Convention is not applicable to the acts giving rise
to the delivery, and shall proceed in accordance with the provisions of article 7.
Any refusal to accept a delivery shall be accompanied by a statement of the
reasons for refusal.

4. The flag State shall ensure that the master of its ship is obliged to
furnish the authorities of the receiving State with the evidence in the master’s
possession which pertains to the alleged offence.

5. A receiving State which has accepted the delivery of a person in accor-
dance with paragraph 3 may in turn request the flag State to accept delivery of
that person. The flag State shall consider any such request, and if it accedes to
the request it shall proceed in accordance with article 7. If the flag State de-
clines a request, it shall furnish the receiving State with a statement of the rea-
sons therefor.

Article 9

Nothing in this Convention shall affect in any way the rules of interna-
tional law pertaining to the competence of States to exercise investigative or
enforcement jurisdiction on board ships not flying their flag.
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Article 10

1. The State Party in the territory of which the offender or the alleged
offender is found shall, in cases in which article 6 applies, if it does not extradite
him be obliged, without exception whatsoever and whether or not the offence
was committed in its territory, to submit the case without delay to its competent
authorities for the purpose of prosecution, through proceedings in accordance
with the laws of that State. Those authorities shall take their decision in the
same manner as in the case of any other offence of a grave nature under the law
of that State.

2. Any person regarding whom proceedings are being carried out in con-
nection with any of the offences set forth in article 3 shall be guaranteed fair
treatment at all stages of the proceedings, including enjoyment of all the rights
and guarantees provided for such proceedings by the law of the State in the
territory of which he is present.

Article 11

1. The offences set forth in article 3 shall be deemed to be included as
extraditable offences in any extradition treaty existing between any of the States
Parties. States Parties undertake to include such offences as extraditable of-
fences in every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with which
it has no extradition treaty, the requested State Party may, at its option, consider
this Convention as a legal basis for extradition in respect of the offences set
forth in article 3. Extradition shall be subject to the other conditions provided
by the law of the requested State Party.

3. States Parties which do not make extradition conditional on the exist-
ence of a treaty shall recognize the offences set forth in article 3 as extraditable
offences between themselves, subject to the conditions provided by the law of
the requested State.

4. If necessary, the offences set forth in article 3 shall be treated, for the
purposes of extradition between States Parties, as if they had been committed
not only in the place in which they occurred but also in a place within the juris-
diction of the State Party requesting extradition.

5. A State Party which receives more than one request for extradition
from States which have established jurisdiction in accordance with article 7 and
which decides not to prosecute shall, in selecting the State to which the offender
or alleged offender is to be extradited, pay due regard to the interests and re-
sponsibilities of the State Party whose flag the ship was flying at the time of the
commission of the offence.

6. In considering a request for the extradition of an alleged offender pur-
suant to this Convention, the requested State shall pay due regard to whether his
rights as set forth in article 7, paragraph 3, can be effected in the requesting
State.
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7. With respect to the offences as defined in this Convention, the provi-
sions of all extradition treaties and arrangements applicable between States Par-
ties are modified as between States Parties to the extent that they are incompat-
ible with this Convention.

Article 12

1. States Parties shall afford one another the greatest measure of assis-
tance in connection with criminal proceedings brought in respect of the offences
set forth in article 3, including assistance in obtaining evidence at their disposal
necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 in
conformity with any treaties on mutual assistance that may exist between them.
In the absence of such treaties, States Parties shall afford each other assistance
in accordance with their national law.

Article 13

1. States Parties shall cooperate in the prevention of the offences set forth
in article 3, particularly by:

(a) Taking all practicable measures to prevent preparations in their re-
spective territories for the commission of those offences within or outside their
territories;

(b) Exchanging information in accordance with their national law, and
coordinating administrative and other measures taken as appropriate to prevent
the commission of offences set forth in article 3.

2. When, due to the commission of an offence set forth in article 3, the
passage of a ship has been delayed or interrupted, any State Party in whose
territory the ship or passengers or crew are present shall be bound to exercise all
possible efforts to avoid a ship, its passengers, crew or cargo being unduly de-
tained or delayed.

Article 14

Any State Party having reason to believe that an offence set forth in article
3 will be committed shall, in accordance with its national law, furnish as promptly
as possible any relevant information in its possession to those States which it
believes would be the States having established jurisdiction in accordance with
article 6.

Article 15

1. Each State Party shall, in accordance with its national law, provide to
the Secretary-General, as promptly as possible, any relevant information in its
possession concerning:

(a) The circumstances of the offence;
(b) The action taken pursuant to article 13, paragraph 2;
(c) The measures taken in relation to the offender or the alleged offender,

and, in particular, the results of any extradition proceedings or other legal pro-
ceedings.
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2. The State Party where the alleged offender is prosecuted shall, in ac-
cordance with its national law, communicate the final outcome of the proceed-
ings to the Secretary-General.

3. The information transmitted in accordance with paragraphs 1 and 2
shall be communicated by the Secretary-General to all States Parties, to mem-
bers of the International Maritime Organization (hereinafter referred to as “the
Organization”), to the other States concerned, and to the appropriate interna-
tional inter-governmental organizations.

Article 16

1. Any dispute between two or more States Parties concerning the inter-
pretation or application of this Convention which cannot be settled through ne-
gotiation within a reasonable time shall, at the request of one of them, be sub-
mitted to arbitration. If within six months from the date of the request for arbi-
tration, the parties are unable to agree on the organization of the arbitration any
one of those parties may refer the dispute to the International Court of Justice by
request in conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification, acceptance or
approval of this Convention or accession thereto, declare that it does not con-
sider itself bound by any or all of the provisions of paragraph 1. The other States
Parties shall not be bound by those provisions with respect to any State Party
which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph
2 may at any time withdraw that reservation by notification to the Secretary-
General.

Article 17

1. This Convention shall be open for signature at Rome on 10 March
1988 by States participating in the International Conference on the Suppression
of Unlawful Acts against the Safety of Maritime Navigation and at the head-
quarters of the Organization by all States from 14 March 1988 to 9 March 1989.
It shall thereafter remain open for accession.

2. States may express their consent to be bound by this Convention by:

(a) Signature without reservation as to ratification, acceptance or approval;
or

(b) Signature subject to ratification, acceptance or approval, followed by
ratification, acceptance or approval; or

(c) Accession.

3. Ratification, acceptance, approval or accession shall be effected by
the deposit of an instrument to that effect with the Secretary-General.

Article 18

1. This Convention shall enter into force ninety days following the date
on which fifteen States have either signed it without reservation as to ratifica-
tion, acceptance or approval, or have deposited an instrument of ratification,
acceptance, approval or accession in respect thereof.
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2. For a State which deposits an instrument of ratification, acceptance,
approval or accession in respect of this Convention after the conditions for en-
try into force thereof have been met, the ratification, acceptance, approval or
accession shall take effect ninety days after the date of such deposit.

Article 19

1. This Convention may be denounced by any State Party at any time
after the expiry of one year from the date on which this Convention enters into
force for that State.

2. Denunciation shall be effected by the deposit of an instrument of de-
nunciation with the Secretary-General.

3. A denunciation shall take effect one year, or such longer period as may
be specified in the instrument of denunciation, after the receipt of the instru-
ment of denunciation by the Secretary-General.

Article 20

1. A conference for the purpose of revising or amending this Convention
may be convened by the Organization.

2. The Secretary-General shall convene a conference of the States Par-
ties to this Convention for revising or amending the Convention, at the request
of one third of the States Parties, or ten States Parties, whichever is the higher
figure.

3. Any instrument of ratification, acceptance, approval or accession de-
posited after the date of entry into force of an amendment to this Convention
shall be deemed to apply to the Convention as amended.

Article 21

1. This Convention shall be deposited with the Secretary-General.

2. The Secretary-General shall:

(a) Inform all States which have signed this Convention or acceded

(i) Each new signature or deposit of an instrument of ratification, accep-
tance, approval or accession together with the date thereof;

(ii) The date of the entry into force of this Convention;

(iii) The deposit of any instrument of denunciation of this Convention to-
gether with the date on which it is received and the date on which the
denunciation takes effect;

(iv) The receipt of any declaration or notification made under this Conven-
tion;

(b) Transmit certified true copies of this Convention to all States which
have signed this Convention or acceded thereto.

3. As soon as this Convention enters into force, a certified true copy thereof
shall be transmitted by the Depositary to the Secretary-General of the United
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Nations for registration and publication in accordance with Article 102 of the
Charter of the United Nations.

Article 22

This Convention is established in a single original in the Arabic, Chinese,
English, French, Russian and Spanish languages, each text being equally au-
thentic.

IN WITNESS WHEREOF the undersigned, being duly authorized by their respec-
tive Governments for that purpose, have signed this Convention.

DONE at Rome this tenth day of March one thousand nine hundred and
eighty-eight.

__________________

PROTOCOL FOR THE SUPPRESSION OF UNLAWFUL ACTS AGAINST
THE SAFETY OF FIXED PLATFORMS LOCATED ON THE CONTI-
NENTAL SHELF

The States Parties to this Protocol,

Being parties to the Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation,

Recognizing that the reasons for which the Convention was elaborated also
apply to fixed platforms located on the continental shelf,

Taking account of the provisions of that Convention,

Affirming that matters not regulated by this Protocol continue to be gov-
erned by the rules and principles of general international law,

Have agreed as follows:

Article 1

1. The provisions of articles 5 and 7 and of articles 10 to 16 of the Con-
vention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation (hereinafter referred to as “the Convention”) shall also apply muta-
tis mutandis to the offences set forth in article 2 of this Protocol where such
offences are committed on board or against fixed platforms located on the con-
tinental shelf.

2. In cases where the Protocol does not apply pursuant to paragraph 1, it
nevertheless applies when the offender or the alleged offender is found in the
territory of a State Party other than the State in whose internal waters or territo-
rial sea the fixed platform is located.

3. For the purposes of this Protocol, “fixed platform” means an artificial
island, installation or structure permanently attached to the seabed for the pur-
pose of exploration or exploitation of resources or for other economic purposes.
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Article 2

1. Any person commits an offence if that person unlawfully and inten-
tionally:

(a) Seizes or exercises control over a fixed platform by force or threat
thereof or any other form of intimidation; or

(b) Performs an act of violence against a person on board a fixed plat-
form if that act is likely to endanger its safety; or

(c) Destroys a fixed platform or causes damage to it which is likely to
endanger its safety; or

(d) Places or causes to be placed on a fixed platform, by any means what-
soever, a device or substance which is likely to destroy that fixed platform or
likely to endanger its safety; or

(e) Injures or kills any person in connection with the commission or the
attempted commission of any of the offences set forth in subparagraphs (a) to
(b).

2. Any person also commits an offence if that person:

(a) Attempts to commit any of the offences set forth in paragraph 1; or

(b) Abets the commission of any such offences perpetrated by any per-
son or is otherwise an accomplice of a person who commits such an offence; or

(c) Threatens, with or without a condition, as is provided for under na-
tional law, aimed at compelling a physical or juridical person to do or refrain
from doing any act, to commit any of the offences set forth in paragraph 1,
subparagraphs (b) and (c), if that threat is likely to endanger the safety of the
fixed platform.

Article 3

1. Each State Party shall take such measures as may be necessary to es-
tablish its jurisdiction over the offences set forth in article 2 when the offence is
committed:

(a) Against or on board a fixed platform while it is located on the conti-
nental shelf of that State; or

(b) By a national of that State.

2. A State Party may also establish its jurisdiction over any such offence
when:

(a) It is committed by a stateless person whose habitual residence is in
that State;

(b) During its commission a national of that State is seized, threatened,
injured or killed; or

(c) It is committed in an attempt to compel that State to do or abstain
from doing any act.

3. Any State Party which has established jurisdiction mentioned in para-
graph 2 shall notify the Secretary-General of the International Maritime Orga-
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nization (hereinafter referred to as “the Secretary-General”). If such State Party
subsequently rescinds that jurisdiction, it shall notify the Secretary-General.

4. Each State Party shall take such measures as may be necessary to es-
tablish its jurisdiction over the offences set forth in article 2 in cases where the
alleged offender is present in its territory and it does not extradite him to any of
the States Parties which have established their jurisdiction in accordance with
paragraphs 1 and 2 of this article.

5. This Protocol does not exclude any criminal jurisdiction exercised in
accordance with national law.

Article 4

Nothing in this Protocol shall affect in any way the rules of international
law pertaining to fixed platforms located on the continental shelf.

Article 5

1. This Protocol shall be open for signature at Rome on 10 March 1988
and at the Headquarters of the International Maritime Organization (hereinafter
referred to as “the Organization”) from 14 March 1988 to 9 March 1989 by any
State which has signed the Convention. It shall thereafter remain open for ac-
cession. [cf-see good ms 333]

2. States may express their consent to be bound by this Protocol by:

(a) Signature without reservation as to ratification, acceptance or approval;
or

(b) Signature subject to ratification, acceptance or approval, followed by
ratification, acceptance or approval; or

(c) Accession.

3. Ratification, acceptance, approval or accession shall be effected by
the deposit of an instrument to that effect with the Secretary-General.

4. Only a State which has signed the Convention without reservation as
to ratification, acceptance or approval, or has ratified, accepted, approved or
acceded to the Convention, may become a Party to this Protocol.

Article 6

1. This Protocol shall enter into force ninety days following the date on
which three States have either signed it without reservation as to ratification,
acceptance or approval, or have deposited an instrument of ratification, accep-
tance, approval, or accession in respect thereof. However, this Protocol shall
not enter into force before the Convention has entered into force.

2. For a State which deposits an instrument of ratification, acceptance,
approval or accession in respect of this Protocol after the conditions for entry
into force thereof have been met, the ratification, acceptance, approval or acces-
sion shall take effect ninety days after the date of such deposit.
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Article 7

1. This Protocol may be denounced by any State Party at any time after
the expiry of one year from the date on which this Protocol enters into force for
that State.

2. Denunciation shall be effected by the deposit of an instrument of de-
nunciation with the Secretary-General.

3. A denunciation shall take effect one year, or such longer period as may
be specified in the instrument of denunciation, after the receipt of the instru-
ment of denunciation by the Secretary-General.

4. A denunciation of the Convention by a State Party shall be deemed to
be a denunciation of this Protocol by that Party.

Article 8

1. A conference for the purpose of revising or amending this Protocol
may be convened by the Organization.

2. The Secretary-General shall convene a conference of the States Par-
ties to this Protocol for revising or amending the Protocol, at the request of one
third of the States Parties, or five States Parties, whichever is the higher figure.

3. Any instrument of ratification, acceptance, approval or accession de-
posited after the date of entry into force of an amendment to this Protocol shall
be deemed to apply to the Protocol as amended.

Article 9

1. This Protocol shall be deposited with the Secretary-General.

2. The Secretary-General shall:

(a) Inform all States which have signed this Protocol or acceded thereto,
and all members of the Organization, of:

(i) Each new signature or deposit of an instrument of ratification, accep-
tance, approval or accession, together with the date thereof;

(ii) The date of entry into force of this Protocol;

(iii) The deposit of any instrument of denunciation of this Protocol together
with the date on which it is received and the date on which the denun-
ciation takes effect;

(iv) The receipt of any declaration or notification made under this Protocol
or under the Convention, concerning this Protocol;

(b) Transmit certified true copies of this Protocol to all States which have
signed this Protocol or acceded thereto.

3. As soon as this Protocol enters into force, a certified true copy thereof
shall be transmitted by the Depositary to the Secretary-General of the United
Nations for registration and publication in accordance with Article 102 of the
Charter of the United Nations.
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Article 10

This Protocol is established in a single original in the Arabic, Chinese,
English, French, Russian and Spanish languages, each text being equally au-
thentic.

IN WITNESS WHEREOF the undersigned, being duly authorized by their respec-
tive Governments for that purpose, have signed this Protocol.

DONE at Rome this tenth day of March one thousand nine hundred and
eighty-eight.

NOTES

1International Legal Materials, vol. XXVII, No. 5 (September 1988), p. 1204.
2Ibid., vol. XXVIII, No. 1 (January 1989), p. 212.
3E/ECE (XXXIV)/L.18.
4Not yet published.
5International Legal Materials, vol. XXVIII, No. 2 (March 1989), p, 493.
6See chap. III.A3(g) of this Yearbook.
7United Nations Treaty Series, vol. 1589, p.
8Ibid., Treaty Series, vol. 974, p. 177.
9Ibid., vol. 15, p. 295.
10International Legal Materials, vol. XXVII, No. 3 (May 1988), p. 668.
11United Nations, Treaty Series, vol. 999, p. 17.
12General Assembly resolution 217 A III.

__________________
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Chapter V1

DECISIONS OF ADMINISTRATIVE TRIBUNALS OF THE
UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. Decisions of the United Nations Administrative Tribunal2

1. JUDGEMENT NO. 409 (11 MAY 1988):  TRENNER V. THE SEC-
RETARY-GENERAL OF THE INTERNATIONAL CIVIL AVIA-
TION ORGANIZATION3

Personal upgrading is within discretion of the Secretary-General — Any
faults in the procedure leading to the decision not to reclassify post are irrel-
evant to the refusal to grant a personal upgrading — Tribunal cannot substitute
its judgement for that of the Secretary-General in the reclassification of posts

The Applicant, who had worked with the International Civil Aviation Or-
ganization (ICAO) in the past, was offered a job at the ICAO Regional Office in
Paris as a Language Officer, at the P-3, Step V, level, but did not accept it. Upon
further consideration, bearing in mind the Applicant’s experience, the Secre-
tary-General amended the initial offer changing the entry level to P-3, Step X,
which the Applicant accepted, and she re-entered the service of ICAO on 26
August 1985.

In December 1985, the P-3 post encumbered by a Russian Language of-
ficer, who worked in the European Regional Office, with responsibilities simi-
lar to the Applicant’s, was upgraded to P-4. Subsequently, on 18 December 1985,
the Applicant was recommended for promotion to P-4, and on 24 January 1986,
the Applicant submitted a request for reclassification of her post to the P-4 level.
On 28 April 1986, the Establishment Officer confirmed to the Secretary-Gen-
eral that her position had been graded correctly at the P-3 level in accordance
with the standards set forth by the International Civil Service Commission for
the common system. The Applicant was informed verbally on 13 May 1986 of
this decision.

On 12 June 1986, the Applicant requested a personal upgrading to P-4,
which was also rejected. She appealed this decision.

The Tribunal noted that a personal upgrading was a matter wholly within
the discretion of the Secretary-General, the exercise of which could not be in-
terfered with by the Tribunal in the absence of mistake of law or fact on his part,
omission to consider essential facts, or consideration of extraneous matters.

The Tribunal observed that the Applicant had attempted to link her present
claim with alleged faults in the procedure leading to the decision not to reclas-
sify her post, but any such faults would not be relevant to the Secretary-General’s
decision to refuse personal upgrading. The Tribunal, however, stated that even
if the present appeal had been against refusal to reclassify the Applicant’s post,
it was not the function of the Tribunal to substitute its judgement for that of the



263

Secretary-General in job classification matters, even if the Tribunal had acquired
expertise in that area. Instead, the function of the Tribunal would have been to
determine whether the Respondent had acted within his “reasonable discretion”.
(See Judgement No. 396, Waldegrave (1987), paragraph XV.)  The Tribunal
further noted that the Applicant’s post had been re-evaluated by two indepen-
dent experts from the ICSC who confirmed the P-3 level classification. Presum-
ably, the Applicant would bring her concerns to the attention of the appropriate
review body.

For the foregoing reasons, all pleas of the Applicant were rejected.

2. JUDGEMENT NO. 410 (17 MAY 1988):  NOLL-WAGENFELD V.
THE SECRETARY-GENERAL OF THE UNITED NATIONS4

Recovery of overpayment in respect of dependency benefits — Staff rule
104.10(d) — Rule-making authority invested in the Secretary-General — No
retroactive effect of staff rules — Question of interpretation of staff rule — In-
cumbent on staff member to request an authoritative determination of eligibility
for benefits since her interpretation of staff rule differed from the Administration’s
— Higher standard of conduct for staff members who are attorneys — Effect of
negligence on part of the Administration

The Applicant appealed the decision to recover overpayments of depen-
dency benefits she had received in respect of her twins. The Respondent had
contended that the Applicant was not eligible for dependency benefits because
her husband, who worked for the International Telecommunication Union (ITU),
a United Nations specialized agency, was receiving dependency benefits in re-
spect of their first child, and only one spouse could receive such benefits under
the Staff Regulations and Rules.

The Tribunal pointed out that the central substantive question turned on the
applicability and meaning of the United Nations staff rule 104.10(d) which pro-
vided that:

“The marriage of one staff member to another shall not affect the con-
tractual status of either spouse but their entitlements and other ben-
efits shall be modified as provided in the relevant Staff Regulations
and Rules. The same modifications shall apply in the case of a staff
member whose spouse is a staff member of another organization par-
ticipating in the United Nations common system …”

The Applicant had raised the question as to whether the rule could have
validly imposed anything on any other organization such as the ITU, or the
latter’s staff members. However, the Tribunal considered that the ITU and the
United Nations participate in the United Nations common system. Furthermore,
staff rule 104.10(d) had been authorized by General Assembly legislative action
as a valid exercise of the Secretary-General’s authority, and was consistent with
the broad principles of personnel policy, one of which disfavoured duplication
of benefits and inequality as between staff members regarding dependency ben-
efits. Moreover, it was not for the Tribunal to impose artificial restrictions on
the rule-making authority invested in the Secretary-General by the General As-
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sembly in this regard. The Tribunal, therefore, rejected the Applicant’s notion
that before the Secretary-General could properly adopt staff rule 104.10(d), it
was necessary for the General Assembly to have included in the Staff Regula-
tions a specific principle relating to the effect of marriage between United Na-
tions staff members and staff members of other organizations in the common
system.

The Tribunal also rejected the Applicant’s contention that staff rule 104.10(d)
would not apply to her because her marriage occurred prior to 1 January 1980,
the effective date of the provision in question. However, the Tribunal disagreed,
finding no evidence of any intention by the Secretary-General to create a privi-
leged group of staff members entitled to continuation of duplicate dependency
benefits because of the happenstance that their marriage occurred before 1 Janu-
ary 1980. Moreover, in the Applicant’s situation, the duplicate benefits pay-
ments which she sought to perpetuate were directly occasioned, not by her mar-
riage, but by the birth of her twins in late 1981. There was no improper retroac-
tive application of the staff rule.

The Applicant also raised questions of the interpretation of staff rule
104.10(d). However, the Tribunal disagreed with the Applicant’s interpretation
of the words “some modifications,” preferring the plain meaning and intention
of the staff rule. Moreover, the Tribunal stated that if there were even the slight-
est question as to how the Administration interpreted staff rule 104.10(d), it was
dispelled by administrative instruction ST/AI/273, which clearly and unequivo-
cally placed the Applicant on notice that her view regarding entitlement to de-
pendency benefits was not shared by the Administration.

In the Tribunal’s view, in all circumstances of this case, the Applicant could
not have been unaware that she was not entitled to dependency benefits and that
it was inappropriate for her to claim them before having requested from the
Administration an authoritative written determination, upon which she could
have appealed if unfavourable. There was no valid reason for the Applicant to
have had the free use of United Nations funds prior to such a determination.
Equally inappropriate was the Applicant’s apparent theory that if there were
some impropriety in her seeking and obtaining benefits, it was up to the Admin-
istration to discover this and notify her. (Cf. Judgement No. 346, Chojnacka
(1985).)  The Organization was entitled to a higher standard of conduct from the
staff, particularly attorneys.

The Applicant also advanced a number of procedural arguments. The Tri-
bunal noted preliminarily that when, as here, a staff member had received funds
from the Organization to which the staff member was not entitled because of a
staff rule such as 104.10(d), and had done so on the basis of her own interpreta-
tion of the rule, which was in conflict with an official interpretation of the Ad-
ministration, the right of the Organization to recover overpayments under staff
rule 103.18 would not be defeated by purely technical procedural arguments in
the absence of a compelling showing of substantial prejudice resulting from the
alleged procedural deficiency. The Tribunal did take note of the negligence on
the part of the Administration, describing it as reaching “an astonishing level,”
but stated that this negligence did not absolve the Applicant of responsibility.
The Administration could recover the overpayments paid to the Applicant.



265

3. JUDGEMENT NO 415 (24 MAY 1988):  MIZUNO V. THE
SECRETARY-GENERAL OF THE UNITED NATIONS5

Non-renewal of fixed-term appointment because of refusal to accept a field
posting — Competency of Joint Appeals Board — Question of discrimination —
Due process rights of staff member must be fully protected even when he is annoy-
ing and suspected of dissimulation and lack of candour — Question of reasonable
expectation of continuous employment — Requirement of a formal warning

In 1983, the United Nations High Commissioner for Refugees (UNHCR)
announced to the staff new guidelines for the reassignment of staff in the Pro-
fessional category to be applied with immediate effect. Under the new policy,
staff members could express preferences among duty stations, but in the ab-
sence of such preferences, the Administration could assign any staff member to
any field station it considered appropriate.

On 21 September 1983, the Applicant, a Legal Officer at the P-3 level, was
requested to exercise his choice among seven posts, but the Applicant declined to
do so, and after several requests for the reasons for his refusal he stated that he
wished to complete the work that had been currently assigned to him. Later he
claimed illness as the basis for his refusal, as well as misunderstandings regarding
his unwillingness to take up one of the field postings. In a memorandum dated 30
January 1984, the Applicant was informed that because of his repeated refusals to
accept field posts and in view of the unacceptable arguments he had advanced, the
High Commissioner had decided not to extend his appointment beyond the expi-
ration date on 26 July 1984. On 26 October 1984, the Applicant was separated
from the service of UNHCR, and the Applicant appealed.

As to the Applicant’s complaint that he had not been given a full opportunity
for an “open hearing” and of unduly protracted proceedings, the Tribunal did not
find that there had been material irregularities in the proceeding of the first Ap-
peals Board. In the Tribunal’s view, the Board was competent to decide what was
the best procedure to follow, and the delay in the disposal of the case was not of an
unusual nature given the plethora of details which had to be carefully considered.

Additionally, the Tribunal found no evidence of discrimination. The rules
about rotation had to be applied at the discretion of the Respondent and in the
interest of the Organization and after suitable consultation. The question was
not how the other staff members were dealt with, but whether the Applicant was
deprived of due process or was treated unjustly or became a victim of prejudice,
and here there was no such evidence.

The Tribunal noted that the Respondent was not free of traces of annoy-
ance and of suspicion of dissimulation and lack of candour on the part of the
Applicant at some of the actions he had taken, but such an impression would not
exempt the Respondent from fully respecting and protecting those rights of the
Applicant to which he was entitled. The offer of the seven posts was the
Administration’s only offer and was made by telephone, and the Applicant was
requested to give an immediate reply for reasons which had not been made
clear. The Tribunal concluded that the haste with which the Applicant was asked
to make up his mind was not in full conformity with the requirements of due
process, even after making allowances for the part played by the Applicant him-
self. The Tribunal further noted that the Respondent refused without any justifi-



266

cation to extend the Applicant’s contract, even by a short time, when the concil-
iatory procedure was undertaken and when the Director of the Division of Per-
sonnel and Administration in New York had requested such an extension.

On the other hand, the Tribunal was of the view that the Applicant could
have no reasonable or legal expectation for the renewal of his contract. An es-
sential element in the General Assembly’s resolution 37/126, part IV, providing
“for every reasonable consideration” after five years of continuing good service
by staff members holding fixed-term contracts, was missing. The Applicant’s
service was under five years.

Furthermore, only two Performance Evaluation Reports (PERs) on the
Applicant existed. The Report for the period 1 August 1981 to 26 July 1984 was
not signed by the Applicant, and no explanation was forthcoming why the PERs
were not prepared regularly and on time. The Tribunal concluded that, in the
absence of valid PERs, the Tribunal had little option but to reject the plea that
the Applicant had claim to or reasonable expectation for continuous employ-
ment either under General Assembly Resolution 37/126 or by application of the
Tribunal’s past decisions. At the same time, the Tribunal pointed out that, while
the relevant resolution provided for “every reasonable consideration” after five
years of satisfactory continuous service on fixed-term contract, it did not pre-
scribe that such consideration would automatically mean renewal of the con-
tract or that fixed-term contracts could not be terminated on due dates.

The Tribunal took the view that although the Applicant had ample opportu-
nity to realize what the consequences of his actions could be, he did not receive
any formal warning that his current contract would not be extended because of
his refusal to accept any of the seven posts. The regulations and the repeated
advice of the senior officers should have been enough of a warning, but consid-
ering that UNHCR circulars regarding field postings were issued in 1983 and
that the Applicant had only a few years’ service with UNHCR, it would have
been more appropriate to have given him some formal warning. Moreover, the
Tribunal did not consider the lack of a formal warning before terminating the
Applicant as a veiled disciplinary measure as the Applicant had contended.

The Tribunal awarded monetary compensation in the amount of US$3,000
to the Applicant for the Respondent’s lack of full application of all the require-
ments of due process and other aspects of the Respondent’s handling of the
case. All other pleas were rejected.

4. JUDGEMENT NO. 418 (25 MAY 1988):  WARNER V. THE
SECRETARY-GENERAL OF THE UNITED NATIONS6

Non-promotion to the Professional category — Treatment of an outstanding
staff member — Question of the existence of an agreement — Question of commit-
ments made to a staff member — Remedy for not honouring commitments

The Applicant, who had entered the service of the United Nations on 12
April 1961, and who was functioning as “Supervisor of the Secretarial Unit” at
the G-5 level since 1 April 1972, was recommended by the Director of the De-
partmental Administrative and Finance Office of the Department of Economic
and Social Affairs to head a new Unit in the Office of Personnel Services for the
purpose of providing secretarial training to the Organization as a whole, at the
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P-2 level. A year later, the Applicant was transferred with her G-5 post on a non-
reimbursable loan basis for six months, to the Office of Personnel Services.
Although the administrative measure was effective for six months, neither De-
partment issued further personnel action forms to extend the Applicant’s assign-
ment or transfer her officially to the Office of Personnel Services.

In December 1978, the General Assembly established a competitive ex-
amination for the selection of General Service staff members for posts in the
Professional category. Subsequently, the Office of Personnel Services did not
recommend the Applicant for promotion to the P-2 level during the 1979 pro-
motion review, nor did they initiate any procedure to reclassify her post. The
Applicant in 1981 appealed the decision not to reclassify her post and not to
promote her to the P-2 level.

The Tribunal noted that the Applicant was considered to be an outstanding
staff member by her supervisor and was a credit to the United Nations. Unfortu-
nately, the Administration had not treated the Applicant in a reciprocal manner.
The Tribunal noted in this regard that it was not until March 1982 that an offi-
cial date to transfer the Applicant to the Office of Personnel Services, effective
1 January 1982, was taken, even though the Applicant had performed her duties
in Personnel since 16 October 1978, i.e., for 41 months. This confused situa-
tion, resulting from the Administration’s own actions, was all the more unfortu-
nate, in the view of the Tribunal, because it permitted the Applicant and the
Respondent to draw opposing inferences from it.

The Tribunal disagreed with the Respondent’s contention that the Appli-
cant had not established the existence of an agreement whereby the Respondent
undertook to upgrade her post or grant her a promotion to the P-2 level. The
Tribunal noted the insistence with which the Director of the Departmental Ad-
ministration and Finance Office imposed her promotion to the P-2 level as a
condition for transferring the Applicant to the Office of Personnel Services, and
when the Director of Personnel accepted this transfer after careful consider-
ation, he implicitly accepted this condition which was never revoked. Further-
more, in the opinion of the Tribunal, the confusion attending the transfer proce-
dure could not be invoked by the Respondent to support his own interpretation.

The Tribunal in its jurisprudence had on a number of occasions — most
recently in its Judgement No. 342, Gomez (1980), paragraph V — defined the
conditions for the existence of the Administration’s commitments to staff mem-
bers and their scope. As early as 1965, in the Sikand case (Judgement No. 95,
paragraph III), the Tribunal noted:

“The Tribunal in its jurisprudence has established that the terms and
conditions of employment of a staff member with the United Nations may
be expressed or implied and may be gathered from correspondence and
surrounding facts and circumstances.”

In 1969, in the Fürst case (Judgement No. 134, paragraph III), the

Tribunal stated the following:

“Appointments and promotions are within the discretion of the Secretary-
General and, unless there is a legal obligation binding on the Secretary-
General, the Tribunal cannot enter into the merits of the same.”
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Such commitments became null and void if the staff member to whom they
were made did not meet the legitimate expectations of the Administration. In
this case, however, the Applicant did not fall short of these expectations. She set
up the new unit as planned, and supervised it in a way deemed excellent by all
those called upon to evaluate it. The decision to appoint or promote a staff member
to whom commitments have been made is the sole prerogative of the Adminis-
tration. If this decision was not taken, however, the attendant circumstances
may well entail the responsibility of the Administration.

In the present case, the Tribunal observed that the Administration failed to
grant the Applicant the benefit of the transitional measures envisaged at the
time of the establishment of a competitive examination as the only means of
moving from the General Service category to the Professional category. Despite
its commitments, the Administration did not recommend the Applicant for a
promotion to the P-2 level at the time of the 1979 promotion review. Notwith-
standing the outstanding services rendered by the Applicant, the Administration
took no concrete steps to initiate any procedure whatsoever, in accordance with
established rules, to make it possible to promote the Applicant. It did not make
all the efforts which the Department of Economic and Social Affairs and the
Applicant were entitled to expect following the Applicant’s transfer to the Of-
fice of Personnel Services.

In those circumstances, the Tribunal was of the belief that the responsibil-
ity of the Administration was entailed and that it should compensate for injury
sustained by the Applicant. In determining that the Applicant should be paid
US$25,000, the Tribunal also took into account the long and inadmissible de-
lays on the part of the Administration in the appeals process.

On the other hand, the Tribunal could not order the Respondent to ensure
that the Applicant’s assignments were at the P-2 level, nor decide that her post
should be classified to the P-2 level or that she should be promoted to the P-2
level without having to participate in a competitive examination.

5. JUDGEMENT NO. 421 (27 MAY 1988):  CHATWANI AND
PETTINICCHI V. THE COMMISSIONER-GENERAL OF THE
UNITED NATIONS RELIEF AND WORKS AGENCY FOR PAL-
ESTINE REFUGEES IN THE NEAR EAST; DUGUERNY AND
VETERE V. THE SECRETARY-GENERAL OF THE UNITED
NATIONS7

Complaint against deferment at Geneva and Vienna of the introduction of
the remuneration correction factor (RCF) in the calculation of Professional sala-
ries — Nature of International Civil Service Commission rules — Competency
of Executive Heads to modify or rescind ICSC decisions — Question of justifi-
cation based on financial crisis

In July 1986, the International Civil Service Commission (ICSC) noted
that, since exchange rate fluctuations directly affected take-home pay, it was
necessary to find a solution that would minimize any future gains or losses to
staff, and, therefore, decided that a new procedure for implementing the remu-
neration correction factor (RCF) be applied on an interim basis with effect from
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1 September 1986 to the post adjustment portion of Professional salaries. How-
ever, the Commissioner-General of UNRWA and the United Nations Secretary-
General applied the RCF arrangements, at Geneva and Vienna, only from 1
January 1987 because of the financial crisis and in consistency with other
economy measures taken.

The Applicants appealed those decisions, requesting that they be paid the
amount in salary they lost as a result of the ICSC’s decision being deferred to 1
January 1987.

The Tribunal was of the view that the observance of the rules duly adopted
by ICSC was of the utmost importance. The Tribunal noted that the Respondent
did not contest the fact that the measure in question was of a mandatory nature
and must be adopted by all organizations that form part of the United Nations
common system of salaries, allowances and other benefits payable to interna-
tional staff members. The Tribunal further noted that it was not for the United
Nations Secretary-General or for the Secretaries-General or Directors-General
of the other organizations in the common system to revise, modify or rescind a
decision adopted by ICSC in accordance with its statute.

In view of the above, the Tribunal considered that the decisions by the
Secretary-General and the Commissioner-General of UNRWA to defer the imple-
mentation of the RCF procedures with effect from 1 September 1986 were tainted
with illegality, and, therefore, must be rescinded.

The Respondent’s invoking the financial crisis to justify the suspension of
the ICSC decision could not be considered because, in the opinion of the Tribu-
nal, the Secretary-General did not have the authority to do so, whatever the
reasons for his actions. It was not for the Tribunal to substitute for the erroneous
decision by the Secretary-General another decision he could have adopted in
the exercise of the power conferred on him by virtue of which authorized him to
take the initiative in adopting measures to guarantee the Organization’s survival
in the event of a serious financial crisis:  for example, by calling on staff mem-
bers to make financial sacrifices or by obtaining appropriate guidance from the
General Assembly. It was, therefore, not necessary for the Tribunal to pronounce
on the existence and scope of that power.

For these reasons, the Tribunal rescinded the measures adopted by the Com-
missioner-General of UNRWA and the United Nations Secretary-General, which
deferred the application of the RCF to the calculation of their post adjustment
from 1 September 1986 to 1 January 1987. The Tribunal further ordered payments
to the Applicants, with effect from 1 September 1986 to 31 December 1986, of an
amount representing the difference between the two amounts of post adjustment.

6. JUDGEMENT NO. 424 (27 OCTOBER 1988):  YING V. THE
SECRETARY-GENERAL OF THE UNITED NATIONS8

Summary dismissal for serious misconduct — Question of delegated au-
thority in personnel matters — Conditions attached to appearance of a witness
— Judgement No. 104 (Gillead) — Question of referring serious misconduct to
Joint Disciplinary Committee — Broad discretionary power of the Secretary-
General in disciplinary matters — Personal responsibility regarding certifica-
tions of accuracy of income tax reimbursements
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The Applicant had served since 1969 with the United Nations Children’s
Fund (UNICEF), and was a permanent resident of the United States and, there-
fore, subject to the payment of United States taxes on his United Nations earn-
ings. The Applicant’s wife, who had worked in the United Nations Tax Unit,
and who had been under investigation by the United Nations Internal Audit
Division (IAD), had resigned in June 1985.

During 1985, the United Nations Accounts Division conducted a review of
cancelled cheques issued by the United Nations to United States citizens and
United States permanent residents for the purpose of tax reimbursement. These
cheques are made payable jointly to the staff member and to the pertinent tax
authority. In practice, when the staff member endorses the cheque, he or she
should promptly forward it to the tax authorities. During the course of its re-
view, the Accounts Division verified that cheques issued to the Applicant had
been deposited in his wife’s bank account, or in their joint account, and had not
been forwarded to the taxing authorities, as required by the procedures estab-
lished by the Organization. The Accounts Division referred the matter to the
IAD and it proceeded to audit the Applicant’s tax records. It developed that over
a four-year period, tax returns that the Applicant had filed with the U.S. Internal
Revenue Service and the New York State Tax Department were different from
the copies of the returns that he had submitted to the United Nations in order to
obtain reimbursement and in respect of which he had made all the certifications
required by the Organization. The Applicant’s explanations in the matter were
found unsatisfactory, and effective 21 October 1985, he was summarily dis-
missed for alleged tax fraud. The Applicant appealed that decision.

The Tribunal rejected the Applicant’s contention that the Executive Director
was a “junior officer” and that because the dismissal decision was made at that
level, the Applicant was denied due process. Likewise, the Tribunal rejected the
apparent claim that the Secretary-General was not authorized to act in personnel
matters through subordinates to whom he had duly delegated authority.

The Tribunal considered that the alleged fraud consisted of joint income
tax returns having been filed by the Applicant and his wife with the taxing au-
thorities which indicated that their tax liability was significantly less than the
tax liability shown on purported (but not actual) copies of the tax returns which
were submitted to the United Nations for the purpose of reimbursement of taxes
paid by the Applicant and his wife. In addition, for several years, tax reimburse-
ment cheques given by the United Nations to the Applicant and his wife which
were supposed to have been endorsed over to the taxing authority were instead
deposited in either the wife’s bank account or in their joint account.

The Tribunal further noted that the course of conduct attributed to the Ap-
plicant was squarely in violation of certifications signed by the Applicant that
(1) the copy of the tax returns submitted to the United Nations was a true copy
of that submitted to the tax authorities; (2) tax liabilities had been minimized by
filing joint returns and claiming all allowable exemptions and deductions; (3)
proper use had been made of the United Nations tax reimbursement cheques
received; and (4) the amounts received for the purpose of meeting income tax
liabilities had been paid to the appropriate tax authorities.

The Applicant, on the other hand, had maintained that since 1974, his wife
had handled all aspects of their joint return and he professed a lack of knowl-
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edge of the whole affair. In this regard, the Tribunal noted that, in the proceed-
ing before the Joint Appeals Board (JAB), it was represented that the Applicant’s
wife would be willing to testify to explain the details of the fraud she had perpe-
trated and the innocence of her husband. However, her willingness to testify
was conditioned on her testimony being heard without the presence of her hus-
band which the JAB did not accept. The Tribunal agreed that a potential witness
was not entitled to attach such conditions to appearance as a witness, and this
was particularly true of someone in the position of the Applicant’s wife whose
credibility would be highly suspect in any event.

The JAB declined to reach the merits in the case, and recommended that
the summary dismissal be rescinded and the case referred to a Joint Disciplinary
Committee (JDC). Citing Judgement No. 104, Gillead (1967), the JAB believed
that because the UNICEF Director of Personnel, in suspending the Applicant,
had invited the Applicant to make any further written statement or explanation
he might wish to make on the matter prior to a final decision, that as a matter of
law, this signified that the Applicant’s culpability was not patent and, therefore,
summary dismissal was improper. The Secretary-General, however, maintained
the decision to summarily dismiss the Applicant, based on his conclusion that
the Applicant’s misconduct was serious and warranted summary dismissal.

The Tribunal found that the JAB had read into the Gillead case more than
the judgement itself stood for. In Gillead, the Tribunal pointed out that “… the
conception of serious misconduct … was introduced … to deal with acts obvi-
ously incompatible with continued membership of the staff”, and “the disciplin-
ary procedure should be dispensed with only in those cases where the miscon-
duct is patent, and where the interest of the service requires immediate and final
dismissal”. That principle remained unchanged here and tax fraud, as well as
wrongful certifications associated with tax reimbursement, was plainly covered
by it. Nothing in Gillead held that the obvious or reprehensible degree of mis-
conduct necessarily disappeared or was diminished because a staff member was
given another opportunity to provide a further explanation, or further informa-
tion. Here, nothing further was presented by the Applicant that differed materi-
ally from what he had presented previously.

The Tribunal rejected, as it had in the past, the contention that in a case
involving summary dismissal for serious misconduct, the Secretary-General must
refer the matter to the JDC. Neither staff regulation 10.2 nor staff rule 110.3(a)
required such a referral. (See also Judgement No. 104, Gillead (1967).)  Indeed,
even if a matter was referred to the JDC, the Secretary-General may have rea-
sonable grounds for declining to follow its recommendation. (See Judgement
No. 210, Reid (1976).)  Nor was there any validity in the Applicant’s claim that
under staff rule 111.2(a) the Secretary-General was obliged to review the sum-
mary dismissal decision before the case may be taken by the Applicant to the
JAB. Here again it was clear that this was a matter which the staff rule reserved
to the discretion of the Secretary-General.

As regards the question whether the Secretary-General acted within bounds
of his reasonable discretion in determining that the Applicant’s conduct was
tantamount to serious misconduct warranting summary dismissal, the Tribunal
has consistently emphasized the broad discretion of the Secretary-General in
disciplinary matters. This included judgements as to what constitutes serious
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misconduct, as well as the nature of the discipline to be imposed for it. In this
case, the Tribunal concluded that there was not the slightest question as to the
propriety of viewing the Applicant’s actions as misconduct of the most serious
nature and deserving of the most serious punishment including summary dis-
missal.

Furthermore, there was no evidence of material mistake of fact, prejudice
or other extraneous considerations that would vitiate the decision in the present
case.

The Tribunal also pointed out that even if the UNICEF Executive Director
and the Secretary-General had believed the Applicant’s story that he was igno-
rant of his wife’s fraudulent behaviour, it still could have been reasonably con-
cluded that the Applicant was guilty of serious misconduct warranting summary
dismissal. Every United Nations staff member had an absolute personal and
non-transferable responsibility to see to it that each and every certification fur-
nished to the United Nations in connection with United Nations reimbursement
of income taxes was accurate, and it was no answer, in the view of the Tribunal,
that the staff member acted in good faith by trusting another, no matter what the
apparent justification for the trust.

For the foregoing reasons, the application was rejected in its entirety.

B. Decisions of the Administrative Tribunal of the
International Labour Organization9

1. JUDGEMENT NO. 883 (30 JUNE 1988):  IN RE LARGHI V. PAN
AMERICAN HEALTH ORGANIZATION (WORLD HEALTH OR-
GANIZATION)10

Complaint against transfer — Organization’s interests are paramount in
reassigning staff — Limited power of review of discretionary decision — Ques-
tion of personal prejudice

The complainant, who was in charge of the Viral Zoonoses Section at the
Panamerican Zoonoses Center (CEPANZO) of the Pan American Health Orga-
nization (PAHO), and who had the grade P-4 as a virologist, was ordered by the
Acting Director of CEPANZO and the PAHO’s Coordinator of Veterinary Pub-
lic Health to transfer to the National Health Institute of Peru, in Lima, in order
to help in producing vaccine against rabies, a subject he was expert in. The
complainant objected to this transfer, contending that the transfer would have
broken up his family at the time when he was only six years short of retirement,
and that the transfer was unlawful because of breach of rules on transfer and
personal prejudice against him.

The Tribunal held that there was no breach of rules on transfer. According
to the relevant staff regulations and rules, while a staff member’s particular
abilities and interests are to be taken into consideration, the interests of the Or-
ganization are paramount. This also was reflected in Judgement No. 447 (in re
Quinones) where, in paragraph 4, it was stated “… It is true that if the
Organization’s interests carry greater weight, the Division will act accordingly.”
Furthermore, the Tribunal pointed out that in accordance with the Staff Rules,
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provided the correct procedure was followed the Director had wide discretion
in determining transfers of Professional category staff. In the case of such a
discretionary decision, the Tribunal had a limited power of review, and could
set it aside only if the decision were taken without authorization or in breach of
a rule of form or procedure, or was based on an error of fact or of law or if some
essential fact was overlooked, or if there were misuse of authority, or if a mis-
taken conclusion were drawn from the facts.

As regards the complainant’s contention that personal prejudice motivated
the transfer, the Tribunal did not find any evidence. The Tribunal noted that
while he had been working with people of high calibre and had had access to
certain facilities in Argentina, the purpose of his transfer to Peru was to enable
him to pass on his knowledge and experience in a country which needed them
badly. Indeed, the Tribunal further noted the Organization had granted him at
the same time of the transfer a five-year extension of his appointment.

The complaint was, therefore, dismissed.

2. JUDGEMENT NO. 885 (30 JUNE 1988):  IN RE WEST (NO. 10)
V. EUROPEAN PATENT ORGANIZATION11

Reprimand for abuse of right of appeal — Purpose of right of appeal —
Annoyance of appeal cannot negate right — Jurisdiction of Tribunal and the
Organization in such matters

The complainant, who had been employed by the European Patent Organi-
zation (EPO) since 1982, lodged his first appeal in 1984 against the determina-
tion of his starting grade. Thereafter, he lodged a number of appeals which were
rejected, when in August 1986, the President of the EPO wrote to the complain-
ant observing that, though repeatedly told since April 1985 that the matter was
res judicata, he had persisted in his claims. He had thereby abused his right of
appeal and acted in breach of his duty to respect the EPO’s interests, and the
President imposed a disciplinary sanction under article 93(1) of the Service
Regulations. Thereafter, the complainant lodged an appeal against the repri-
mand.

The Tribunal noted that an EPO staff member who alleged non-observance
of the terms of his appointment or of the applicable staff rules and regulations
had the right to submit an internal appeal and, if still dissatisfied, to appeal
ultimately to the Tribunal. As the Tribunal pointed out, the existence of this
right was in the interests of both sides since it served to maintain harmony,
general efficiency and good morale in the Organization.

The Tribunal acknowledged that most staff members exercised the right of
appeal sensibly. However, even though a few abused it and caused annoyance to
the Administration, as in the present case, the Tribunal was of the view that the
interests of both justice and sound administration demanded the Organization
endure litigation.

The Tribunal further stated that it was for the Tribunal itself to determine
whether the complainant had abused his right of appeal. The Organization would
simply decide whether the appeal was receivable and, if so, whether there was
merit to it.



274

For the foregoing reasons, the Tribunal held that it was wrong to have im-
posed the reprimand on the complainant, and it was quashed.

3. JUDGEMENT NO. 891 (30 JUNE 1988):  IN RE MORRIS V.
THE WORLD HEALTH ORGANIZATION12

Abolition of post — Question of post of indefinite or limited duration —
Delay in following reduction-in-force procedure not a good reason for refusing
to implement it — Question of expectation of continuity of employment

The complainant, a dentist, was appointed to the World Health Organiza-
tion (WHO) in 1975 and assigned to the staff of the Pan American Health Orga-
nization (PAHO), the WHO’s Regional Office for the Americas, where he held
a series of appointments. In May 1982, he was assigned as a Dental Officer to a
P-4 post under a project in Guyana, his appointment to expire on 31 December
1984. In August, he was informed that there would be no funds for the project
after 31 December 1984 and that his appointment would therefore expire under
WHO staff rule 1040, on the completion of temporary appointments.

The complainant appealed this decision seeking the application of rule 1050,
on abolition of post and reduction in force. Rule 1050.2 states that when a post
“of indefinite duration” was abolished there shall be a “reduction in force” and
the incumbent shall be given “priority for retention” on the staff. Under rule
1050.4 he shall be awarded an indemnity if his appointment is nevertheless
terminated. The Administration agreed that the complainant be paid the indem-
nity under rule 1050.4, but refused to apply the reduction-in-force procedure to
the complaint contending that it was too late.

The Tribunal noted that the rules governing departure from service dif-
fered according to the reason for separation, and here the Organization had treated
the complainant’s case under the provisions on expiry of contract in rule 1040,
which was less favourable than those on abolition of post in rule 1050. When he
complained, the Organization conceded that he should have come under rule
1050 and offered him compensation. The complainant, however, claimed the
application of the reduction-in-force procedure provided for in rule 1050.2, un-
der which he could have been entitled to compete for retention in the Organiza-
tion with others holding similar posts. Only if he were not successful would an
indemnity be payable under rule 1050.4.

The Tribunal considered that the matter at issue was whether the abolished
post was one of indefinite or limited duration. If it were of limited duration, the
reduction-in-force procedure would not have applied under the rules. On re-
view of the facts, the Tribunal concluded that, in the absence of a definition of
either indefinite or limited duration, the post though a post of limited duration
of 24 months at the start became one of indefinite duration because of the pos-
sibility of additional funding for the project. Therefore, the complainant was
entitled to the application of the reduction-in-force procedure.

The Tribunal also concluded that the delay, which was the fault of the Or-
ganization, in following the procedure was not a good reason for refusing to
implement it.
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Regarding the Organization’s contention that the complainant could not
have expected continuity, the Tribunal considered that the legitimate expecta-
tions could exist only in the context of the Staff Regulations and Rules, and it
was not the type of appointment but the type of post held by a staff member that
determined his entitlement to the application of the reduction-in-force proce-
dure. The complainant, too, had legitimate expectations that his right under the
rules would be respected.

The Tribunal ordered the Organization to apply the reduction-in-force pro-
cedure in accordance with staff rule 1050.2.

4. JUDGEMENT NO. 911 (30 JUNE 1988):  IN RE DE PADIRAC
(NO. 2) V. UNITED NATIONS EDUCATIONAL, SCIENTIFIC
AND CULTURAL ORGANIZATION13

Complaint against violation of freedom of association — Question of re-
ceivability — Standards that govern freedom of association — Status of Presi-
dent of the Conference — Question of administrative action free from judicial
review — Nature of facilities granted to a staff association — Executive Head’s
consultation with staff association — Question of damages

The complainant was a staff member of the United Nations Educational,
Scientific and Cultural Organization (UNESCO), since 1976, and was President
of the Staff Union Association (STA) from March 1984 until March 1987, and
filed the present appeal both as a staff member and staff representative. Firstly,
he contested the decision by the Assistant Director-General for General Admin-
istration refusing permission to reproduce and distribute the text of a supple-
ment to the STA bulletin. The supplement was to say that at a meeting on 24
October 1985, regarding staff retrenchment, recruitment and renewal of appoint-
ments, the President of the General Conference of UNESCO had promised the
presidents of the STA and the other staff association he would recommend let-
ting them make their joint statement but that in a letter to them of 30 October
1985 he had said he had made no such promise; that on 4 November 1985 he
had told them that after speaking to the Director-General he had recommended
that the officers of the Conference should refuse permission; and that the state-
ment had been thwarted by the President’s dilatory tactics and his fear of of-
fending the Director-General.

Secondly, the complainant lodged a second appeal against the decision of
28 March 1986 that reduced the STA’s allotted print run for 1986 from the 1985
figure of 2_ million to 2 million pages and that the STA would be charged for
any printing over and above the lower figure.

The Organization raised the issue of receivability as regards the appeal
being filed on behalf of the Staff Association. The Tribunal agreed, citing Ar-
ticle II(6) of the Statute of the Tribunal, which precluded bodies having legal
personality to bring an appeal. The Organization further submitted that the com-
plainant as a member of the staff bringing the complaint was irreceivable be-
cause he had suffered no injury as a staff member and because the decision he
was challenging was not directed at him as an individual. The Tribunal noted
that the claims advanced by the complainant as a member of the staff rested
solely on the Organization’s alleged failure to abide by staff regulations 8.1 and
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8.2 and staff rules 108.1 and 108.2, which acknowledged the staff’s right of
association. The Tribunal further noted that regulation 8.1 read:  “Machinery
shall be provided by the Director-General to ensure continuous contact between
the staff and himself through duly elected officials of the association or associa-
tions representative of the staff.”  Regulation 8.2 stated that the Director-Gen-
eral shall set up an administrative body with staff participation. The Organiza-
tion thus accepted as a term of every contract of appointment its duty to respect
freedom of association, and anyone who had such a contract may challenge any
decision that impaired that freedom. His complaint was, therefore, receivable
insofar as he was suing in his own name.

As regards the complainant’s first appeal, the Tribunal pointed out that
earlier judgements of the Tribunal have set forth the principles that govern free-
dom of association. According to precedent, a staff association enjoyed special
rights that included broad freedom of speech and the right to take to task the
administration of the organization whose employees it represented. Like any
other freedom, however, freedom of speech had its bounds. A staff association
may not resort in public to action that impaired the dignity of the international
civil service, save that the degree of discretion required to it was not as great as
was expected of an individual staff member:  both law and practice allowed it
wider freedom of speech and only gross abuse would be inadmissible.

The Organization had two objections to the bulletin supplement, the first
being that the text contained mistakes of fact. In the view of the Tribunal, such
a plea was in itself inadmissible. Judgement 496 (in re Garcia and Marquez) of
3 June 1982 read:  “This has from time immemorial been the standard excuse
for censorship; the alleged object is never to suppress the truth but just to make
sure that only the truth is told. Freedom of association is destroyed if communi-
cation between the members is allowed only under supervision.”  Besides, more
than one construction might be given to the talks with the President, and with-
out casting doubt on anyone’s integrity or good faith. Without saying which
interpretation was right and which was wrong, the Tribunal held that the Orga-
nization committed an unlawful act of censorship.

The Organization’s other objection was that the term “dilatory tactics” was
insulting or even libelous. The Tribunal observed that the President of the Con-
ference, who did not belong to the Administration, exerted no direct authority
over the staff, and that was why they had a duty to show great discretion in any
criticism of him. Yet while the Conference was in session he had authority that
went beyond the mere direction of business and his position was not neutral.
When he turned down a request from a staff association he was not acting as the
political representative of a sovereign Member State but was on par with a se-
nior official and as such was not immune to criticism. The language may have
been ill-chosen but taking it out of context lent it undue weight. The text of the
supplement did not go beyond the proper bounds of a dispute over matters the
Staff Association believed to have threatened the essential interests it safeguarded.
It had not acted from malice or bad faith.

As to the first part of the complainant’s case, the Tribunal concluded that in
denying the Association its customary privilege of having a text printed and
issued the Organization infringed its rights as representative and defender of the
staff’s interests. The impugned decision could not stand.
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In connection with the complainant’s second appeal, the Tribunal consid-
ered that the STA was customarily granted facilities that helped it to function,
and one of them was an allotment of paper and a print run. The Organization
had contended that the complaint was irreceivable because in allotting the re-
sources at his disposal, the Director-General took a merely administrative mea-
sure which afforded no cause of action and was not subject to review by the
Tribunal.

In Judgement No. 496 and others, the Tribunal recalled that it had held that
the executive head of an organization did enjoy some degree of discretion and
in exercising it was immune to judicial review. Thus, while the Tribunal would
not entertain any claim from the Staff Association arising out of the alleged
breach of an agreement with the Organization for the supply of facilities, the
Tribunal would consider whether the Organization was guilty of an actionable
breach of freedom of association. The Tribunal observed that the impugned de-
cision seriously curtailed the facilities at the STA’s disposal and made a real
difference. What was more, the facilities were not of the lesser kind that might
have been withdrawn without detriment to the running of the Association. In the
view of the Tribunal, it was therefore competent to rule on the lawfulness of the
duration.

In this regard, the Tribunal noted that the grant of facilities to a staff asso-
ciation was not a privilege the Organization at any time may withdraw as it
pleased. The Tribunal further noted that Chapter VIII of the Staff Regulations
and Rules provided among other things for a top-level administrative body with
staff participation to advise the Director-General on staff matters in general,
and in this connection, one of an executive head’s duties was to consult the staff
association on such matters. The Tribunal concluded that since the Organization
acted unlawfully in taking a decision which seriously disrupted the Staff
Association’s work and in failing to let the Association state its views, the im-
pugned decision must be set aside.

Finally, as to the claims to damages, the Tribunal observed that the two
decisions that were quashed and which caused the Staff Association moral in-
jury were afforded full redress by the publication of this judgement. No dam-
ages were awarded for material injury. The complainant himself had stated that
the STA had kept within its allotted print run. The other claims were dismissed.

5. JUDGEMENT NO. 937 (8 DECEMBER 1988):  IN RE
FELLHAUER V. THE FOOD AND AGRICULTURE ORGANI-
ZATION OF THE UNITED NATIONS14

Termination as a disciplinary measure — Conduct that constitutes miscon-
duct — Principle of proportionality — Question of abuse of authority

The complainant, who had been a staff member of the Food and Agricul-
ture Organization of the United Nations (FAO) since March 1968, was at the P-
4 level when he was terminated from service after disciplinary proceedings. He
was paid compensation in lieu of notice and the sums he owed the Organization
would be deducted from his final emoluments.
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The Tribunal noted that the complainant was dismissed under staff regula-
tion 301.102, which stated that the Director-General “may impose disciplinary
measures on staff members whose conduct is unsatisfactory”. Furthermore, in
the Staff Rules and the Manual, “dismissal for misconduct” was defined as ter-
mination for conduct that jeopardized the reputation of the Organization.

FAO had charged fraud in connection with duty travel and sick leave. The
Tribunal observed that on four separate occasions, the complainant was absent
from duty without permission and that the submissions offered by the com-
plainant were implausible. The Tribunal further noted that as regards home leave
travel, he was twice in breach of the letter and spirit of the rules, as well as the
misuse of an airline ticket issued in 1983 for the repatriation of his son.

The complainant contended that his conduct did not warrant dismissal, the
improprieties he was charged with not being tantamount in themselves to mis-
conduct. The Tribunal agreed that none of the charges against the complainant
amounted in itself to misconduct, but what was serious was that there were
several. The complainant had failed to prove his own good faith and his answers
to each of them were unsound. The Tribunal was satisfied on the evidence that
he was in gross breach of duty.

The complainant also alleged breach of proportionality, claiming that when
disciplinary action was out of proportion to the offence, there was a mistake of
law that warranted setting the impugned decision aside. The Tribunal consid-
ered that there must be the closest scrutiny of the evidence when the measure
taken was dismissal, and on scrutiny of the evidence before it in this case the
Tribunal could not regard the complainant’s behaviour over the years as just
carelessness that was partly excusable and did not call for dismissal. Here, the
complainant was guilty of cheating, and the Director-General had not drawn the
wrong conclusions from the evidence or exceeded his discretionary authority in
imposing a severe sanction.

The complainant also alleged abuse of authority. He claimed that what had
prompted FAO to terminate his services were the Director-General’s suspicions
that he had given confidential information to a journalist friend who had written
articles taking FAO and its Director-General to task. The Tribunal noted that to
prove abuse of authority, the complainant must show that the reason for his
dismissal had nothing whatever to do with serving the Organization’s interests.
The Tribunal considered that the complainant had adduced no substantive evi-
dence in support of his allegations. Moreover, the charges against him were
proven, whatever the motives may have been.

The complaint was dismissed.

6. JUDGEMENT NO. 939 (8 DECEMBER 1988):  IN RE NOOR V.
THE INTERNATIONAL LABOUR ORGANIZATION15

Complaint against transfer — Circular 180 — Question of procedural ir-
regularity — Election to staff committee did not immune staff member from
transfer

The complainant, a citizen of Somalia, had joined the International Labour
Organization (ILO) in 1966 and served at Geneva headquarters until 1973 when
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he was assigned to various field posts. Thereafter, he made many attempts to
return to headquarters in Geneva, and was eventually assigned there tempo-
rarily for intensive retraining with a view to his transfer to administrative work
in Africa. He had reached the level P-4. On 24 March 1986, he was informed of
his appointment to the post of Deputy Director of ILO’s office at Lagos, effec-
tive 1 July 1986. He objected and requested an appointment to a post at head-
quarters. He then obtained on grounds of health the suspension of his transfer
for 12 months. In October 1986, he stood for election to the Committee of the
ILO Staff Union and was co-opted as a member of the Committee on the depar-
ture of one of the elected members. The same month, the Director of the Joint
Medical Service in Geneva gave his opinion that there was no medical reason
why he should not be posted to a developing country. He again protested, com-
plaining that the humid climate in Lagos posed a health risk to him. Subse-
quently, he was notified of his transfer to the post of Deputy Director of the ILO
office at Dar es Salaam, effective 1 January 1988.

The first ground on which the complainant challenged the decision was
breach of circular 180. The circular, as the Tribunal pointed out, did not promise
that service in the field would be limited to a specific number of years for any
official, nor did it make an unqualified promise to bring back to headquarters an
official who had spent a substantial period in the field:  all it promised was
intensive effort to do so. In this regard, the Tribunal observed that the Organiza-
tion had made considerable efforts to find a suitable post for him at headquar-
ters as he had done himself, but these efforts were unsuccessful. Furthermore,
the decision to send him to Africa was made because only there were there
vacant posts corresponding to his qualifications. In the circumstances, the Tri-
bunal concluded there was no breach of circular 180.

As to the complainant’s plea that the Organization breached article 4.2(f),
which read:  “The method of filling any other vacancy below the grade of D-1
shall be decided by the Director-General after consulting the Selection Board …”.
The ILO had contended that since the complainant had not advanced this plea in
the internal proceedings, he could not put it to the Tribunal. The Tribunal dis-
agreed with this assertion stating that a complainant could submit new pleas in
support of the same claim. What he may not do is address to the Tribunal new
claims. Here, it was not in dispute that the Selection Board was not consulted
before the transfer was decided on, and the Organization did not plead urgency.
The Tribunal therefore held that the impugned decision was flawed, but a minor
procedural flaw, for which the Tribunal awarded the complainant 4,000 Swiss francs.

The complainant also had submitted that since he was a member of the Staff
Union Committee his transfer to the field was in breach of article 10.1 of the Staff
Regulations, which related to staff relations, and of the general principle of free-
dom of association. However, the Tribunal stated that there was no rule which
forbade the transfer of a member of the Staff Union Committee outside Geneva,
and election to the Committee conferred no immunity from transfer.

His other claims were dismissed.
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7. JUDGEMENT NO. 946 (8 DECEMBER 1988):  IN RE
FERNANDEZ-CABALLERO V. THE UNITED NATIONS EDU-
CATIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION16

Non-renewal of fixed-term appointment — Judicial review of discretionary
decision — Duty to inform of reason for non-renewal — Misstatements of facts
surrounding the recommendation — Tainted decision — Financial straits give
no excuse for breach of principles that protect staff — Question of damages

The complainant joined the staff of the United Nations Educational, Scien-
tific and Cultural Organization (UNESCO) on 1 July 1982 under a fixed-term
appointment for two years. He was assigned as a grade P-4 expert in educa-
tional information and documentation to the Regional Office for Education in
Latin America and the Caribbean (OREALC) in Santiago, Chile. He had his
appointment extended by two years from 1 July 1984.

At the end of 1985, the Organization wanted to make savings. As a result,
the complainant’s post was downgraded to P-3, to which the complainant had
agreed. On 25 June 1986, his records were passed on to the Committee on Rede-
ployment which identified two posts for the complainant. However, on 8 July,
the Chief of the Staff Administration Division sent a telex to the Acting Director
of the Regional Office requesting that he inform the complainant that his con-
tract was extended by two months to 31 August 1986 at which time the com-
plainant would leave the Organization. This telex was confirmed by a letter to
the complainant which he claimed he never received. The complainant appealed
the decision not to renew his appointment by a further period of two years from
July 1986.

The Tribunal pointed out that, according to rule 104.6(b), a fixed-term ap-
pointment does not imply any right to extension or conversion to an indetermi-
nate appointment and shall, unless extended or converted, expire according to
its terms, without notice or compensation. Although renewal of a fixed-term
appointment was at the Director-General’s discretion and the Tribunal would
not replace his judgement with its own, his decision was not immune to review.
The Tribunal would consider whether it was taken without authority, whether it
was tainted with any procedural or formal flaw or with a mistake of law or of
fact, whether any essential fact was ignored, whether any mistaken conclusion
was drawn from the evidence, and whether there was abuse of authority.

In this case, the decision not to renew the complainant’s appointment was
tainted with several fatal flaws. First, the decision was not taken by the compe-
tent authority, in accordance with the UNESCO Manual.

Even more serious, in the view of the Tribunal, was the failure to inform
the complainant of the reasons for the decision. Although the Director-General
was free to make his own assessment of the material facts, the staff member was
entitled to know the reasons for the Director-General’s conclusion, in order to
appeal if he so chose. In the instant case, the complainant was not given the
reasons for the non-renewal — not in the telex to his supervisor, nor was it
proven that an explanatory letter addressed to him was ever delivered or that he
was given the information in any other way.
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Thirdly, as the Tribunal noted, the Organization, not having informed the
complainant, was in breach of the duty of consideration it owed its staff, of the
principle of good faith and of the rule that the staff member had a right to be kept
informed of any action that may have affected his rights or legitimate interests.

There were also the misstatements of fact, particularly the statement by a
representative of the Administration that the Committee on Redeployment had
not taken up the complainant’s case, whereas in fact the Committee had not
only seen his file but identified two posts and recommended putting him on one
of them. The Tribunal held that the mistakes of fact influenced the Board’s rec-
ommendations. Since the Director-General relied solely, in taking his final de-
cision, on a recommendation that was tainted with mistakes of that kind, his
decision too was flawed with the same mistakes.

It was true that at the time UNESCO was in sore financial straits, largely
because Singapore, the United Kingdom and the United States had withdrawn
from membership and, in pursuance of decisions by its General Conference and
Executive Board, it had to make drastic cuts in staff costs. But the need for
savings afforded no proper excuse for breach of the principles that protected the
staff against arbitrary decision-making.

Because of the four flaws identified above the impugned decision could not
stand. In the circumstances of the case there were no grounds for reinstatement,
but in accordance with Article VIII of its Statute, the Tribunal would award dam-
ages for material injury. Since the complainant had served UNESCO for only four
years and the renewal he might have expected would not have been for more than
two years, the Tribunal set the amount at the equivalent of six months’ full pay at
grade P-4 at the rate applicable at the date of his separation.

In the opinion of the Tribunal, there was no award of moral damages. Since
the Organization was applying a policy of staff retrenchment required by finan-
cial constraints the non-renewal could not have been deemed to have harmed
the complainant’s professional reputation. Nor indeed did he offer any evidence
of moral injury.

C. Decisions of the World Bank Administrative Tribunal17

DECISION NO. 56 (26 MAY 1988):  LYRA PINTO V. THE INTER-
NATIONAL BANK FOR RECONSTRUCTION AND DEVELOP-
MENT18

Complaint against regrading — Review of discretionary exercise — Freez-
ing of staff member’s salary violated fundamental element of employment

In 1982, the Job Grading Program was instituted at the World Bank, and on
26 September 1985 the Applicant, employed in the Bank since 1973, was noti-
fied that her position was regraded. Her post of Staff Assistant was graded at
level 15; level 15 was approximately the equivalent of grade “E” under the
former grade structure. Prior to the grading exercise, the Applicant’s position
was at grade “G”, which was considered to be of equal value to grade 16 in the
new grade structure. Because the salary range for grade 15 was lower than the
salary range for her former grade “G”, the Applicant was entitled to salary pro-
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tection for two years starting 1 October 1985. The Applicant’s salary was al-
ready about $1,000 above the maximum in grade 15. Hence, the Applicant could
not have shared in merit or structural adjustment increases after 30 September
1987.

The Applicant appealed contending that the regrading was a transparent
attempt to deny access to promotions, to negate the value of experience, skills
and career development and to renege on previous standards. She further con-
tended that the decision to abolish certain grade levels and collapse all staff
assistants’ grades into one E level grade was entirely arbitrary. The Respondent,
on the other hand, pointed out that these grievances were addressed to the de-
sign of the new grading and salary structure itself, rather than specifically to the
correctness of the grading decision with respect to the Applicant’s position. On
those grounds, the Job Grading Appeals Board concluded that it was not compe-
tent to judge the adequacy or otherwise of the new grading system and method-
ology, but only their application to specific cases.

The Tribunal agreed that the Job Grading Programme constituted an exer-
cise of discretionary authority by the Respondent and, as such, was not subject
to review by the Tribunal, unless it was shown that there had been an abuse of
discretion by reason of the action taken in a concrete case “being arbitrary, dis-
criminatory, improperly motivated or carried out in violation of a fair and rea-
sonable procedure”. (See Saberi, Decision No. 5 (1982), paragraph 24.)  No
such abuse of discretion had been shown.

The Applicant’s principal contention was that her salary review increases
after the effective date of her job regrading should not have been limited by the
two-year grandfathering provision. In support of her claim, the Applicant cited
the Principle of Staff Employment, paragraph 5(1)f, which stated that the Re-
spondent shall:

“establish procedures and conditions under which staff members may
be assigned to positions graded at various levels, while providing rea-
sonable measures to alleviate adverse effects on staff members as-
signed to positions graded or regraded at a lower level.”

The Tribunal agreed with the Applicant. Citing de Merode (Decision No. 1
(1981), paragraphs 111 and 112), the Tribunal concluded that the freezing of the
Applicant’s salary, from 30 September 1987, would deprive her, without justifi-
able cause, of the right to benefit from periodic adjustments reflecting changes
in the cost of living and other factors, which the Tribunal had found to be a
fundamental element in the Applicant’s conditions of employment which the
Bank did not have the right to change unilaterally.

For the above reasons, the Tribunal decided that the decision was rescinded
so far as it did not provide for the payment to the Applicant, as from 30 Septem-
ber 1987, of the periodic salary review increases approved by the Respondent
for staff members in grade 16.
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NOTES

1In view of the large number of judgements which were rendered in 1988 by admin-
istrative tribunals of the United Nations and related intergovernmental organizations, only
those judgements which are of general interest have been summarized in the present edi-
tion of the Yearbook. For the integral text of the complete series of judgements rendered
by the three Tribunals, namely, Judgements Nos. 409 to 438 of the United Nations Ad-
ministrative Tribunal, Judgements Nos. 879 to 951 of the Administrative Tribunal of the
International Labour Organization and Decision No. 56 of the World Bank Administra-
tive Tribunal, see, respectively:  documents AT/DEC/371-438; Judgements of the Admin-
istrative Tribunal of the International Labour Organization:  64th and 65th Ordinary
Sessions; and World Bank Administrative Tribunal Reports, May 1988.

2Under article 2 of its statute, the Administrative Tribunal of the United Nations is
competent to hear and pass judgement upon applications alleging non-observance of con-
tracts of employment of staff members of the Secretariat of the United Nations or of the
terms of appointment of such staff members.

The Tribunal shall be open:  (a) to any staff member of the Secretariat of the
United Nations even after his employment has ceased, and to any person who has suc-
ceeded to the staff member’s rights on his death; and (b) to any other person who can
show that he is entitled to rights under any contract or terms of appointment, including
the provisions of staff regulations and rules upon which the staff member could have
relied.

Article 14 of the statute states that the competence of the Tribunal may be ex-
tended to any specialized agency brought into relationship with the United Nations in ac-
cordance with the provisions of Articles 57 and 63 of the Charter of the United Nations
upon the terms established by a special agreement to be made with each such agency by the
Secretary-General of the United Nations. Such agreements have been concluded, pursuant
to the above provisions, with two specialized agencies:  International Civil Aviation Orga-
nization and International Maritime Organization. In addition, the Tribunal is competent to
hear applications alleging non-observance of the Regulations of the United Nations Joint
Staff Pension Fund.

3Mr. Arnold Kean, Vice-President; Messrs Jerome Ackerman and Francisco A.
Forteza, Members.

4Mr. Roger Pinto, Vice-President; Messrs Jerome Ackerman and Ahmed Osman,
Members.

5Mr. Samar Sen, President; Messrs Francisco A. Forteza and Ioan Voicu, Members.
6Mr. Roger Pinto, Vice-President; Messrs Jerome Ackerman and Ahmed Osman,

Members.
7Mr. Samar Sen, President; Mr. Roger Pinto, First Vice-President; Mr. Arnold Kean,

Second Vice-President; and Mr. Jerome Ackerman, Alternate Member designated pursu-
ant to article 6, paragraph 1, of the Rules of the Administrative Tribunal.

8Mr. Roger Pinto, Vice-President, Presiding; Messrs Jerome Ackerman and Fran-
cisco A. Forteza, Members.

9The Administrative Tribunal of the International Labour Organization is compe-
tent to hear complaints alleging non-observance, in substance or in form, of the terms of
appointment of officials and of the staff regulations of the International Labour Organiza-
tion and of the other international organizations that have recognized the competence of
the Tribunal, namely, as at 31 December 1988, the World Health Organization (including
the Pan American Health Organization), the United Nations Educational, Scientific and
Cultural Organization, the International Telecommunication Union, the World Meteoro-
logical Organization, the Food and Agriculture Organization of the United Nations, the
European Organization for Nuclear Research, the General Agreement on Tariffs and Trade,
the International Atomic Energy Agency, the World Intellectual Property Organization,
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the European Organization for the Safety of Air Navigation, the Universal Postal Union,
the European Patent Organization, the European Southern Observatory, the Intergovern-
mental Council of Copper Exporting Countries, the European Free Trade Association, the
Inter-Parliamentary Union, the European Molecular Biology Laboratory, the World Tour-
ism Organization, the African Training and Research Centre in Administration for Devel-
opment, the Central Office for International Railway Transport, the International Center
for the Registration of Serials, the International Office of Epizootics and the United Na-
tions Industrial Development Organization. The Tribunal is also competent to hear dis-
putes with regard to the execution of certain contracts concluded by the International
Labour Organization and disputes relating to the application of the regulations of the
former Staff Pension Fund of the International Labour Organization.

The Tribunal is open to any official of the above-mentioned organizations,
even if his employment has ceased, to any person on whom the official’s rights have
devolved on his death and to any other person who can show that he is entitled to some
right under the terms of appointment of a deceased official or under provisions of the
staff regulations upon which the official could rely.

10Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; Mr. Edilbert
Razafindralambo, Deputy Judge.

11Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; Mr. Edilbert
Razafindralambo, Deputy Judge.

12Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; and Miss
Mella Carroll, Judge.

13Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; and Miss
Mella Carroll, Judge.

14Mr. Jacques Ducoux, President; Miss Mella Carroll, Judge; and Mr. Pierre Pescatore,
Deputy Judge.

15Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; and Miss
Mella Carroll, Judge.

16Mr. Jacques Ducoux, President; Tun Mohamed Suffian, Vice-President; and Mr.
Hector Gros Espiell, Deputy Judge.

17The World Bank Administrative Tribunal is competent to hear and pass judgement
upon any applications alleging non-observance of the contract of employment or terms of
appointment, including all pertinent regulations and rules in force at the time of the al-
leged non-observance, of members of the staff of the International Bank for Reconstruc-
tion and Development, the International Development Association and the International
Finance Corporation (referred to collectively in the statute of the Tribunal as “the Bank
Group”).

The Tribunal is open to any current or former member of the staff of the Bank
Group, any person who is entitled to a claim upon a right of a member of the staff as a
personal representative or by reason of the staff member’s death and any person desig-
nated or otherwise entitled to receive a payment under any provision of the Staff Retire-
ment Plan.

18Mr. Eduardo Jimenez de Aréchaga, President; Messrs Prosper Weil and A. Kamal
Abul-Magd, Vice-Presidents; and Messrs Robert A. Gorman, Elihu Lauterpacht, Charles
D. Onyeama and Tun Mohamed Suffian, Judges.

__________________
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Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF
THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations

(Issued or prepared by the Office of Legal Affairs)

Contracts

1. DETERMINATION OF THE APPLICABLE LAW TO CON-
TRACTS CONCLUDED BETWEEN THE UNITED NATIONS
AND PRIVATE PARTIES — “SERVICE CONTRACTS” AND
“FUNCTIONAL CONTRACTS” — UNCITRAL ARBITRAL
RULES

Letter to the Legal Counsel, Organization for Economic Cooperation and
Development

1. Your letter of 2 December 1987, to which this responds, requested our
views and the experience of the Organization on the determination of the appli-
cable law to contracts concluded between the United Nations and private parties.

2. The particular questions in that letter to which you requested our re-
sponse do raise, as you will appreciate, a number of issues which are not only of
a fundamental legal nature but also are highly controversial.1  I am sure, there-
fore, that you will understand and excuse the delay in replying to your letter.

Issues

3. In the absence of some indication of the facts which have given rise to
the dispute under arbitration by the Organization for Economic Cooperation
and Development (OECD), and the particular law that you are concerned about,
it is difficult to be very specific in response to your questions. We have, there-
fore, attempted to deal with the issues you raised below in a general way in the
light of the United Nations experience in this area.

4. Your letter states that the arbitration against the OECD arises from a
contract concluded with a French firm for provision of travel agency services,
presumably at OECD headquarters in Paris. The United Nations treats such con-
tracts, which are concluded for provision of services, materials and equipment
incidental to performance of its functions, as “service contracts” and distin-
guishes them from “functional contracts”, which are concluded for the fulfilment,
directly, of its mandate.2
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5. Functional contracts include, inter alia, contracts for employment of
United Nations staff members and contracts for the direct delivery of United Na-
tions assistance. The position of the Organization is that such contracts must be
interpreted and applied consistently with the internal law of the Organization and
the agreements concluded with Governments and other intergovernmental orga-
nizations which may be involved in the delivery of United Nations assistance.

Applicable law in United Nations service contracts

6. The United Nations legal opinion cited in your letter was itself based
substantially on a study of the subject conducted in 1967 by the International
Law Commission.3  Since that time, there have been a number of developments
in the area of international trade law, and in the contract practices of the Organi-
zation.4  The experience of the Organization is derived, essentially, from nego-
tiations with contractors and in the course of settlement of contract claims through
the internal mechanism evolved by this Office for negotiated settlement of claims
and, only occasionally, arbitration.5

UNCITRAL Arbitration Rules

7. The most significant development was the decision of the Organiza-
tion some six years ago to propose the UNCITRAL Arbitration Rules for inser-
tion into contractual instruments to govern arbitration of claims with private
contractors; these Rules assume that a national law determined to be the proper
law of the contract will be applicable in the settlement of disputes.6  However,
while the applicable law would be certain where the parties include a choice-of-
law clause in the contract, or do so later in an arbitration agreement, the situa-
tion is less clear where no law is chosen by the parties.7  According to the
UNCITRAL Rules, the arbitrators, in absence of a choice of law by the parties,
determine the applicable law in accordance with the conflict of laws rules which
the arbitrators deem applicable.8  But, again, since the conflict of laws rules are
a part of municipal law, the arbitrators must of necessity select a-national law,
normally the proper law of the contract, whose conflict rules are to applied.9

Choice-of-law clause

8. It is still true that in the majority of cases, contracts concluded be-
tween the United Nations and private parties do not, as a matter of principle,
contain a choice-of-law clause.10  However, this deliberate omission has to do
more with our concern that parties or courts seized of the matter could form the
mistaken view that, despite its immunity from judicial process, the Organiza-
tion intended, by the choice-of-law clause, to submit to the jurisdiction of the
State of the chosen law.11  An additional reason might be that it is difficult for an
international organization to choose a particular national law to govern its con-
tractual relations, and quite often contractors are reluctant to agree on applica-
tion, exclusively, of a-national law or general principles of law, the precise na-
ture of which is still uncertain and with which they or their attorneys may not be
too familiar.12
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International law

9. By virtue of the public international law character of the Organization,
a contract concluded by the United Nations cannot be subjected exclusively to
national law, as the jurisprudence of international commercial arbitration indi-
cates, particularly in the case of contracts between States and foreign private
parties.13  In the event of an arbitration, we consider that the inclusion in United
Nations contracts of such provisions as are derived from the internal law of the
Organization and general principles derived from general conventions in the
commercial law area, uniform rules and international commercial usage, other-
wise referred to as lex mercatoria, is sufficient expression of the United Na-
tions’ intent to rely on international law, in its widest sense.14

A-national law

10. Furthermore, it has been argued that an arbitrator may select a-na-
tional law as the proper law of the contract, to supplement and even supplant
any otherwise applicable national law. Once selected by the arbitrator, such a-
national law could be applied for the interpretation and application of the con-
tract, as a whole or certain aspects of it, based on a principle generally referred
to as depecage.15  This argument has been advanced by a number of scholars
and some arbitrators in the case of international commercial arbitration and can,
arguably, be adopted in arbitration proceedings involving an international orga-
nization and a private party.16

Arbitration based on law

11. In our experience, in the course of negotiations with private contrac-
tors, we have found an almost universal desire by contractors for certainty of
result in the event of arbitration of a claim, which can only be attained if arbitra-
tion is based on law. This does not mean, however, that an arbitrator has to
adjudicate the dispute as if it were a dispute of a purely domestic nature. It
seems undesirable, on the other hand, that an arbitrator should be entirely free
to settle a dispute as if he were a conciliator.17  There must be in this respect a
distinction between arbitration at law and arbitration ex aequo et bono.18

National law

12. We do, therefore, in the formulation of contracts, consult national
law and often attempt to follow the substantive requirements of the national law
where the contract is formed or will be executed. At times, we have expressly
referred to national legislation in specialized fields such as banking, and have
even relied on national legislation or case law where this appeared particularly
necessitated by the nature of the contract.19  We do this because we recognize
that a contract cannot exist in vacuo. On the other hand, we seek to expressly
exclude national law where it is to our disadvantage or where it seems to contra-
dict the terms of the contract or infringe on the privileges and immunities of the
Organization.

13. There is a growing opinion for a-national law to govern international
arbitration, and there would be even more reason for so doing where one of the
parties is an international legal person. It seems, however, that there is as yet no



288

universal acceptance for the notion, expressed by many scholars and interna-
tional arbitrators over the last two decades, that a new body of law independent
of the national and public international legal systems, generally lex mercatoria,
has emerged and would be applicable to international arbitration.20

Settlement of claims

14. We have not had any arbitration conducted under the UNCITRAL
Arbitration Rules although many cases arise which have been settled amicably
through negotiations on the basis of a review of the merits of the dispute by this
Office. In practice, we review the claims on the basis of the contract terms,21

which we interpret in the light of the proper law of the contract, the internal
legal rules of the Organization, where these have been referred to expressly or
by implication in the contract, and by application of the general principles of
law and commercial practice and usage applicable to the transaction.22

Conclusion

15. In the particular case you referred to, relating to a service contract
between OECD and a travel agency incorporated in France for provision of
services in France, determination of the applicable law may very well depend
on the arbitration procedure provided for in the contract and the view an arbitra-
tion tribunal might take regarding the relevance of article 1496 of the French
International Arbitration Law of 1981.23  However, it might be possible for OECD
to successfully argue for exclusion of the whole or certain provisions of French
law (even if this were found to be the proper law of the contract), based on the
arguments advanced in paragraph 10 above.

5 February 1988

__________________

2. CONTRACT BETWEEN UNITED NATIONS INSTITUTE FOR
DISARMAMENT RESEARCH AND THE INSTITUT FRAN_AIS
DES RELATIONS INTERNATIONALES — FINANCIAL RULES
110.10, 110.18 AND 110.19 — DISTINCTION OF CONTRACTS
— OBLIGATION TO CALL FOR BIDS AND PROPOSALS
PRIOR TO CONTRACTING — FINANCIAL REGULATION 10.5

Memorandum to the Senior Legal Officer, Legal Liaison Office, United
Nations Office at Geneva (UNOG)

1. This responds to your memorandum of 29 April 1988 concerning the
above-captioned subject. We have considered your memorandum and the docu-
ments attached thereto, and our views on the issues raised in the memorandum
are as follows.
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Whether the proposed contract has to be submitted to the United Nations
Office at Geneva (UNOG) Committee on Contracts

2. As you have noted, the Financial Regulations and Rules of the United
Nations are made applicable to UNIDIR by article VII, paragraph 7, of its Stat-
ute. Since the proposed contract provides for a payment of $40,000 by the United
Nations to the Institut fran_ais des relations internationales (IFRI) for the prepa-
ration of the intended study, the contract would have to be submitted to the
Committee on Contracts at the United Nations Office at Geneva by reason of
United Nations Financial Rule 110.17(d)(I).

Whether it is necessary to call for bids or proposals in respect
of the proposed contract (Rule 110.18)

3. We agree with your view that, in terms of financial rule 110.18, bids or
proposals should be called for in respect of the proposed contract, unless an ex-
ception were to apply under rule 110.19. As you point out, the exceptions which
might apply in the instant case are those specified in rule 110.19(f) and (h).

Applicability of rule 110.19(f)

4. As regards the applicability of financial rule 110.19(f) to the proposed
contract, we are unable to endorse your view that that subsection is inapplicable
because the proposed contract is not a contract which “relates professional ser-
vices”, but is “a contract for a work to be delivered”. We appreciate that, when
a contract provides for an interconnected supply by a contractor both of profes-
sional services and goods, there is sometimes considerable difficulty in deter-
mining whether the contract is one for the supply of professional services within
the meaning of rule 110.19(f). The difficulty is particularly great when the en-
tirety of the services to be supplied has as its output a physical item to be deliv-
ered (in this case, the written study in question). We do not feel it useful to refer
to national legal rules as an aid to the resolution of this problem, because of the
different tests adopted by those systems (these differences are indicated in the
International Encyclopedia of Comparative Law, vol. VIII, chapter 8, “Con-
tracts for Work on Goods and Building Contracts” (Werner Lorenz, II, “Types
of Contract”, A,2). If on a practical assessment of the circumstances it is unclear
whether a contract is to be categorized as one for the supply of professional
services, we suggest the application of the test contained in article 3(2) of the
1980 Vienna Convention on Contracts for the International Sale of Goods,24

which test is intended to identify non-sales contracts to which the Convention
does not apply. That provision is as follows:

“This Convention does not apply to contracts in which the preponderant
part of the obligations of the party who furnishes the goods consists in the
supply of labour or other services.”

5. Applying this test, we are of the view that the preponderant part of the
obligations of IFRI consists in the research and analysis required to produce the
study (which in our view are professional services), and not in the supply of the
document embodying in written form the results of those activities. Consequently,
rule 110.19(f) would be applicable.
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6. We are also unable to agree that services which would be classified as
professional services when supplied by an individual or individuals would cease
to be so classifiable if supplied by an entity with legal personality. In our view,
the classification of the services would depend on their nature, and on the legal
character of their supplier.

7. The above paragraphs reflect the practice of the Headquarters Com-
mittee on Contracts.

Whether it is necessary to call for bids or proposals despite
the applicability of rule 110.19(f)

8. In considering this question, it should be noted that one of the main
objectives of financial regulation 10.5, dealing with contracts and purchases, and
of the rules promulgated to implement that regulation, is that the Organization
should obtain for its contracts the most advantageous terms available, and in par-
ticular, goods or services of high quality at a fair price. The principal mechanism
employed in the Rules to secure this objective is the obligation to call for bids or
proposals prior to contracting, and the award of the contract on a comparison of
the bids or proposals received (rules 110.18, 110.20, and 110.21). While rule 110.19
in specified cases allows exceptions to the obligation to call for bids or proposals,
it should not in our view be interpreted as derogating from the obligation to secure
for the Organization the most advantageous terms available in relation to con-
tracts covered by the exceptions. Authorized officials engaged in purchasing, rent-
ing or selling activities (rule 110.16) should, therefore, adopt procedures appro-
priate to circumstances of each contract directed to securing such terms. Those
procedures may range from calling for bids or proposals (which is not excluded
by rule 110.19 — see the opening words of that rule) to informal market surveys.
Where a contract has to be submitted to a Committee on Contracts in terms of rule
110.17, the procedures adopted and the proposed terms of the contract would be
subject to review by that Committee, which would thereafter make a recommen-
dation to the Assistant Secretary-General for General Services pursuant to that
rule. The above account reflects the understanding and practice at Headquarters,
where, in addition, when the calling of bids or proposals is dispensed with, the
Committee on Contracts always records the reasons therefor, why the chosen Con-
tractor was selected, and why the price or fee charged is considered reasonable.

9. In relation to the contract under consideration, therefore, while UNIDIR
is not obliged to call for bids or proposals, it would have to satisfy the Commit-
tee on Contracts at the United Nations Office at Geneva that it would be unpro-
ductive to call for bids or proposals in respect of the professional services in
question, and that the proposed contract with IFRI is the most advantageous
which is available to the Organization.

Applicability of rule 110.19(h)

10. We agree that it would be possible to award the contract in question
without calling for bids or proposals if the Director-General of the United Na-
tions Office at Geneva or an official duly authorized by him (Financial Rule
110.10) determines that competitive bidding or calling for proposals will not
give satisfactory results. The reasons for that determination must, under rule
110.19(h), be recorded.

16 May 1988

__________________
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3. STANDARDS OF EVALUATION OF THE WORK OF AN EX-
TERNAL CONTRACTOR — ISSUE OF PAYMENT TO CON-
SULTANTS

Memorandum to the Deputy Executive Director, United Nations Fund for
Population Activities

1. This responds to your memorandum of today’s date on this subject.

2. For a legal point of view, in evaluating the work of an external con-
tractor, such as a consultant engaged on Special Service Agreement, a distinc-
tion must be made among three separate standards:

(a) Whether the contractor did what he was obliged to do under the
terms of the contract, which is relevant to whether he should be paid;

(b) Whether, in performing his obligations, a contractor’s level of per-
formance was as high as the Organization expected it would be, which is rel-
evant to whether he should be employed again, for the same sort of work or for
any work;

(c) Whether the product is usable for the purpose intended, which is
relevant to whether and how it is to be utilized.

3. Obviously, these three standards are related, and in an ideal world they
would be identical. However, a contractor may have fulfilled his contractual
requirements and his product may still not be usable, either because he was not
really suitable for the project (in which case he should not be employed again
on a similar task), or because the contract may not have specified his task prop-
erly, or because the task may have been misconceived. In all these situations the
contractor must be paid, because the contract so requires, but it would be appro-
priate to engage in some internal investigation to determine the cause of the
revealed discrepancy among the various standards, i.e., why an unsuitable con-
tractor was selected or why the task given to him was not appropriately speci-
fied or was otherwise faulty.

4. There is yet another legal/practical reason why a contractor should be
paid in full whenever he arguably has fulfilled the terms of his contract, or at
least partially if there is substantial performance. In this connection, it should
be noted that the risk of selecting an inappropriate contractor falls on the Orga-
nization, unless the former misled us as to his qualifications. If full payment is
not made and the contractor insists, the Organization is required to offer some
means of settling the resulting dispute — usually ad hoc arbitration; however,
such a procedure (and the preceding negotiations) is inherently expensive, and
an arbitrator is most unlikely to find entirely against a contractor so that at least
a partial award is likely to be made in his favour. This is aside from the question
of whether the Organization desires to get a reputation, in some circles, of being
unreasonable in settling contractual obligations.

5. All this does not mean, however, that the Organization must or should
accept clearly unsatisfactory work, e.g., work that manifestly does not come up
to contractual standards, or work that does not come up to the abilities of the
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contractor because he did not apply himself sufficiently. As a counterpart to the
caution at the end of the last paragraph, it should be said that the Organization
should also not get the reputation of uncritically accepting and paying for unsat-
isfactory services.

6. To sum up, our view is that the most advisable procedure when a con-
tractor submits his work is to determine, in the light of the relevant circum-
stances (many of which have been mentioned above), whether it should be re-
jected, in which case of course no payment at all should be made. If the work is
not rejected outright, full or appropriate partial payment must be made. It would
appear that in at least some of the cases highlighted by the Board of Auditors, on
a proper evaluation the work submitted should have been rejected.

20 October 1988

__________________

Copyright

4. QUESTION OF WHETHER A MAGAZINE OF THE UNITED
NATIONS DEVELOPMENT PROGRAMME CONSTITUTES A
TRADE MARK INFRINGEMENT — COPYRIGHT ISSUES —
TRADE MARK LAW IN THE UNITED STATES

Memorandum to the Officer-in-Charge, Office of the Administrator, United
Nations Development Programme

1. Your memorandum of 20 June, with which you attached a letter ad-
dressed to the Administrator dated 15 June by a firm on behalf of a publishing
company, requested our opinion on the validity of the grounds advanced by this
Company for objecting to publication of the United Nations Development
Programme World Development magazine. In this connection, you will find
enclosed a Memorandum of Law on the applicability of the United States Trade-
mark Act (The Lanham Act) (15 U.S.C. 1114 and 15 U.S.C. 1125), upon which
the Company relies for its objections.

Background

2. We note from the information you supplied us that the Division of
Information of UNDP began sometime this year publication of the UNDP World
Development magazine, and that the first two issues appeared in March and
May 1988. In June, UNDP received the letter from the law firm on behalf of the
Publishing Company, objecting to the use by UNDP of the title “World Devel-
opment”, on the grounds that the Company publishes a monthly journal with
this title, since 1973, which is devoted to the study and promotion of develop-
ment among nations. The Publishing Company claims that its title is a trade
mark and the use of this title by UNDP infringes on its rights.
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Opinion

3. As you will note from the memorandum of law, our conclusion is that
the Company has no legal grounds to object to continued publication of the
World Development magazine by UNDP on the following grounds:

(a) While the World Development journal is copyrighted, its title is not
covered by the copyright protection, since words and short phrases such as names,
titles, and slogans are not protected by copyright under United States law [37
CFR Sec. 202.1(a) (1987)];

(b) The words “World Development” are merely descriptive of the con-
tents of the journal published by the Company, and have not acquired a second-
ary meaning identifying them with the Company; the Company cannot there-
fore claim statutory protection;25

(c) The UNDP magazine is essentially for the propagation of the work of
UNDP and is distributed free of charge to the public at large; it is not a scholarly
journal, which the Company’s publication is, and cannot therefore be the sub-
ject of a valid statutory claim for infringement of trade mark on the basis of
unfair competition (The Lanham Act);

(d) The design of the magazine and the presentation of its title are dis-
tinctively different from the World Development journal published by the Com-
pany and there can therefore be no common-law claim for infringement of the
trade mark based on possible confusion between the two in the minds of the
readers, since in any case both magazines are aimed at different audiences.

4. In the light of our above conclusion, we consider that the objections by
the Company to continued publication by UNDP of the World Development
magazine cannot be sustained. However, we feel uncomfortable that the title of
the UNDP magazine and the journal published by the Company are identical. In
the decided cases we have reviewed and where allegations of trade mark in-
fringement based on similarity of titles have been denied, there have always
been certain variations in those titles so that though similar they were not iden-
tical. For this latter reason, UNDP may wish to consider whether, while retain-
ing the words World Development, the title of the magazine could be varied so
as to avoid the charge of possible confusion, though such a charge in this case
might be difficult to prove. For example, the UNDP magazine could be entitled
“UNDP and World Development”, as already appears to be the case; presently
UNDP is divorced from the actual title block “World Development”.

5. However, should it be decided to retain the present title, you may wish
to consider a reply to the law firm representing the Company along the lines of
the attached text.

28 July 1988

__________________

Dear …

This responds to your letter of 15 June, regarding the UNDP publication
World Development, in which it is alleged that the use of the title “World Devel-
opment” on the UNDP magazine could lead to confusion between that publica-
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tion and the monthly journal of the same title published by the (name of the
Company), and thus constitutes an infringement of the rights of the Company.

UNDP does not accept the allegations contained in your letter regarding its
publication. The title “World Development” was selected by UNDP to appro-
priately describe the subject matter of the magazine articles, which are devoted
to propagating the activities of UNDP within its mandate, granted by the Gen-
eral Assembly of the United Nations, to promote world development. In fact,
unlike the journal published by your Company, the UNDP magazine is a jour-
nalistic feature-type publication, principally staff written, freely distributed to
the public at large and its design and title logo are different. Therefore, we see
no likelihood of confusion between the two publications.

Furthermore, UNDP disputes that the title “World Development” can be
claimed as a valid trade mark. The words “World Development” in themselves
in the title are merely descriptive of the contents of the journal and in absence of
proof of a secondary meaning identifying the title with the publisher, no protec-
tion as a trade mark is possible under United States law. Accordingly, UNDP
does not accept that continued use of the title “World Development” on the
UNDP magazine causes confusion between the two publications, or that it con-
stitutes any infringement of the rights of the Company.

UNDP World Development Magazine Memorandum of Law on Claim of
Trade Mark Infringement

I. INTRODUCTION

This memorandum concerns the use of the title “World Development” for
an information magazine published by United Nations Development Programme.
UNDP has published two issues of the magazine, one in March and the other in
May 1988, in an effort to educate the public about UNDP projects worldwide.
On 15 June 1988, UNDP received a letter written on behalf of the English pub-
lishing company (the Company), objecting to the use of the magazine’s title.
The Company asserts that it has published a monthly journal since 1973 entitled
World Development, which is devoted to the study and promotion of develop-
ment among nations. The Company claims that the title is a trade mark and that
UNDP’s use of the title constitutes an infringement of that trade mark.

II. SCOPE OF MEMORANDUM

This memorandum is limited to an analysis of the substantive elements of
trade mark law in the United States.

There are two provisions of the United States Trademark Act (The Lanham
Act) which provide protection to a title — 15 U.S.C. 1114 and 15 U.S.C. 1125.26

Section 1114 protects registered trade marks, while section 1125 protects regis-
tered or unregistered trade marks alike. There is, however, no greater substan-
tive protection granted a registered trade mark — registration confers only pro-
cedural advantage.27  Because of this, the elements of proof required to establish
a trade mark infringement under either section are essentially the same. There-
fore, the following analysis will determine the probability of a successful suit
under section 1114, and then apply that reasoning to an action if maintained
under section 1125. The memorandum will then conclude with an opinion that a
suit filed by the Company under either provision would be difficult to maintain,
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and that UNDP can likely continue to publish the magazine World Development
without legal repercussions.

III. ANALYSIS OF CASE UNDER 15. U.S.C. 1114

Section 1114 grants protection for trade marks which are registered as pro-
vided in the Lanham Act. Because the Company does not maintain that the title
“World Development” has been registered, nor claim any protection under sec-
tion 1114, there is every reason to believe that the title has not been registered.
However, because there is no assurance that the title is not registered, the fol-
lowing analysis will start with the assumption that the Company did in fact
register the title.28

Trade marks

A trade mark is anything which is adopted and used to identify the source
of origin, and which is capable of distinguishing that source from goods ema-
nating from a competitor. A trade mark may consist of a word (e.g., a brand
name), or a group of words (e.g., a slogan or a jingle) or a pictorial representa-
tion or other symbol or some other device (e.g., the shape of a container), or of
a combination thereof.29  The title “World Development” does have characteris-
tics which could satisfy the definition of a trade mark.

Valid registration of trade marks

To succeed in a case against UNDP, the Company has first to establish that
it has valid trade mark rights.30  Even if the title has been registered, that does
not automatically mean that the registration is valid; registration provides only
prima facie evidence of a trade mark.31  A registration is considered invalid if it
does not fall into specific categories or fulfill certain necessary assumptions,
and although registered, an invalid registration receives no protection under
trade mark law.32

Trade mark protection for a title

There are four categories of terms for a title:  generic, descriptive, sugges-
tive, and arbitrary or fanciful.33  A generic term is one which is commonly used
as the name or description of a kind of goods and receives no trade mark protec-
tion. A descriptive term conveys an immediate idea of the ingredients, qualities,
or characteristics of the goods and is entitled to trade mark protection only if the
descriptive term has acquired secondary meaning in the public’s mind. A sug-
gestive term falls between the merely descriptive category and the arbitrary or
fanciful category. Suggestive terms are entitled to trade mark protection with-
out a showing of secondary meaning. The strongest trade mark protection is
granted to arbitrary or fanciful terms — terms which have no relation to the
nature of the product they represent.

The title “World Development” falls into the category of descriptive terms
because it only gives the reader literal information about the contents of the maga-
zine. There is no “suggestive” inference to be made from the terms “World Devel-
opment” beyond that which ordinarily accompanies the terms in everyday usage.
Because the title is a descriptive term, the Company has to show that the title has
acquired a secondary meaning in order to establish it as a valid trade mark.
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To satisfy their burden of proving that “World Development” has acquired
a secondary meaning, the Company must show that the relevant buyer class
associates the name with the product or the source.34  Since the existence of
secondary meaning is a factual question, there can be no abstract test, quantita-
tive or qualitative, to determine what level of consumer association is suffi-
cient. The court in American Association, however, considered the following
factors relevant on this question:  (a) the duration and continuity of use of the
mark; (b) the extent of advertising and promotion and amount of money spent
thereon; (c) figures showing sales of plaintiff’s product or number of people
who have viewed it; and (d) identification of plaintiff’s and defendant’s respec-
tive markets.35  It is impossible to determine whether the Company periodical
has acquired a secondary meaning without further information. It can be said in
general, however, that establishing a secondary meaning for the title of a peri-
odical presents special problems. In most cases, the repetitious use of similar
titles by competing publishers prevents the establishment of a secondary mean-
ing for a descriptive title.36  It is in fact more likely that the public would associ-
ate the United Nations with a periodical entitled “World Development”, than
with an academic institution.

Infringement

Assuming the Company could claim that the title “World Development”
has acquired a secondary meaning and therefore has valid trade mark protec-
tion, there still is infringement only if the words or designs used by UNDP are
so identical with, or so similar to, the Company’s that they are likely to cause
confusion.37  The protection against confusion is not intended to create exclu-
sive rights in the use of words; rather it is designed to prevent a competitor from
taking away a business’s goodwill trade by deceiving the consuming public into
buying another product. “A trade mark only gives the right to prohibit the use of
it so far as to protect the owner’s goodwill against the sale of another’s product
as his. It does not confer a right to prohibit the use of the word or the words. It is
not a copyright.”38  Therefore, because UNDP does not sell its product, and does
not present a threat to the Company-buying public, the Company cannot suc-
cessfully allege any infringement of its trade mark by UNDP.

Likelihood of confusion

The test at common law has sometimes been predicated in terms of likeli-
hood of consumers being deceived by use of a mark similar to that of another.39

It is perhaps on the basis of this that the Company asserts in their letter that
UNDP’s use of the title identical to the Company’s could cause “readers to con-
fuse these publications or mistakenly assume both have the same publisher or
common sponsorship”. We have found no case on this point, but in a case filed
to prevent the registration (not infringement) of an “identically named product”
(under 15 U.S.C. 83), the Circuit Court held that the identity of the words ren-
dered a showing of likelihood of confusion “irrelevant”.40  However, there are
strong factual arguments against this allegation. Although the words used for
titles are identical, the question of whether there is confusion cannot be judged
only by looking at the words. One has to look at how the mark (the title) ap-
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pears.41  A close look at the titles reveals significant differences. The logo of the
United Nations appears in the “o” of UNDP’s “World Development”, while the
Company has placed a different, distinctive mark to the side of the title words.
These differences may be sufficient to defeat a claim of “identity.”

To determine the likelihood of confusion, the court considers the general
impression of the ordinary purchaser, buying under the normally prevalent con-
ditions of the market in buying that class of goods.42  To determine if the words
or design create probable confusion, two methods have been utilized:  the marks
themselves may be compared and contrasted, or evidence may be introduced to
show actual instances of confusion in the purchase of goods.43

Comparing and contrasting the marks

The court in Scott identified the following factors as necessary in an analy-
sis of comparative marks to determine the likelihood of confusion:  (a) strength
of plaintiff’s designation; (b) the degree of similarity between the plaintiff’s
and defendant’s marks; (c) the relative nature of products involved; (d) the mar-
keting of the products; (e) the degree of care exercised by the consumer; and (f)
frequency of purchase. The principal focus in analysis is whether the consum-
ing public is likely to be confused as to the origin or sponsorship of goods.44

(1) Strength of designation

Common law has established that where trade marks are merely sug-
gestive or descriptive, they are “weak marks” affording protection to the own-
ers only in the narrow and restricted field in which they have been applied.45  As
discussed previously, the Company’s mark is descriptive and thus gets only
“weak” protection.46  As a result, it can be said that if there is a trade mark
protection for the Company, this protection cannot reach a high level.

(2) The degree of similarity between the marks

As the court distinguished in McGraw-Hill Pub. Co. v. American Avia-
tion Association, 117 F.2d 293, 295 (1940), differences in titles can be estab-
lished by regarding the size and shape of the letters used. In McGraw, the court
decided that there was no likelihood of confusion because the registered title
had all capital letters and the opponent title had capitalized only the first letter.
Further differences were seen in that the registered title’s first letter had a pointed
top while the other title was flat. Analysing the title “World Development” on
the respective periodicals reveals an even greater disparity than that found suf-
ficient by the court in McGraw. The Company’s title uses bigger letters for
“World” than for “Development.”  Furthermore, each word of UNDP’s title fills
the entire line, while the Company’s title centres the word “World” over the
word “Development”. Additionally, UNDP’s title is printed on a distinctive yel-
low tag, while the Company simply prints the title on the white cover of the
periodical. Another factor which could weigh in favour of distinguishing the
periodicals through a comparison is that the respective sources are mentioned
on the front side of each periodical.
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(3) Relative nature of the products

When considering the relative nature of the products, the court deter-
mines whether the item is used by different groups of purchasers for different
purposes.47  In the present case, beyond the fact that both periodicals deal with the
same topic of world development, they have little in common. The Company’s
“World Development” is a highly specific, scientific magazine, written in small
type, and containing articles of a high intellectual grade. In contrast, UNDP’s
“World Development” is a public information outlet for UNDP projects. The pages
contain many large pictures and more spacious typesetting, and the intent is not to
inform a scholarly audience of the technical issues of development, but rather to
allow “decision-makers, teachers, citizens’ groups, non-governmental organiza-
tions and the media … [to] better understand what UNDP does, how it works and
why it makes a difference.”48  Because of the differing intent, intellectual grade
and format of the periodicals, the “purchasers” are vastly different. There is little
likelihood of purchaser confusion between the two sources — even the most cur-
sory review of the content, format or titles would reveal the difference.

(4) Marketing of the products

It is likely that the Company markets its periodical mainly through
paid subscriptions. UNDP, however, does not sell its periodical and therefore
has no provisions for paid subscription. Even if the Company in fact sells a
large portion of their periodicals at bookstores or other similar outlets, the fact
that UNDP’s publication is free would make any confusion between the two
unlikely. The only place the marketing channels can cross would be at libraries
where both periodicals are available. In that situation, however, there would be
no purchasing public who could be misled.

Furthermore, the distribution channels utilized by UNDP are unique.
UNDP distributes its World Development through its information offices in the
countries where it is engaged. The periodicals are also sent to agencies, organi-
zations, etc., which are interested in the work of UNDP and request informa-
tion. There is little possibility of this periodical crossing into the traditional
trade channels of a “for profit” publication. Because there is little possibility of
a mix between the channels of trade, there is little possibility of the consumer
confusion that trade mark law seeks to prevent.

(5) Degree of care exercised by consumer

In Scott, the court made a distinction between sophisticated and nor-
mal purchasers, finding that sophisticated purchasers were less easily confused
and more able to determine the difference between similar items.49  The
Company’s periodical is, as previously discussed, a highly scientific magazine
with a subsequently sophisticated readership. The [Company] readers, there-
fore, will be able to recognize the differences between the two periodicals and
suffer minimal confusion.

Furthermore, the purchasers of the Company’s periodical take a deci-
sive choice when purchasing the periodical — the purchasing of the magazine
is the result of a well-considered decision. The present case, therefore, is distin-
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guished from the case of Playboy Enterprises, Inc. v. Chuckleberry Pub., Inc.,
687 F.2d 563, 566 (1982), in which the court saw a likelihood of confusion
because the “ultimate decision to buy is typically impulsive”. Moreover, the
court in McGraw determined that an audience comprised of mail subscribers is
not highly susceptible to confusion.50  This is likely to be the case with the
purchases of the Company periodical.

(6) Frequency of purchase

Another argument that serves to differentiate the two periodicals and
mitigate against confusion is that the magazines are published in different peri-
ods:  the Company’s World Development is published monthly while UNDP’s is
published every second month.

Summary

Gathering together all the elements involved in a comparison of the marks,
there are not enough points of similarity between the UNDP periodical and the
Company’s to support an inference of confusion to justify a finding of trade
mark infringement.

Evidence of Actual Instances of Confusion

The second method by which the Company could prove the existence of a
likelihood of confusion is to introduce evidence showing actual instances of
confusion in the purchase of goods.51  The Company did not mention any actual
case of confusion in their communication, and because of the previously dis-
cussed differences between both periodicals, there probably will be no actual
case of confusion. Even if, however, there is one actual case of confusion, this
will not necessarily be convincing evidence. In the McGraw case, there was an
affirmative showing in evidence of mistakes in personnel and in addressing let-
ters between the two companies involved. The court found that both types of
mistakes are often made even with old, well-established concerns, and that “a
publisher though he has a registered trade mark cannot be protected from all of
the inadequacies of human thought and memory … Probable confusion cannot
be shown by pointing out that at some place, at some time, someone made out a
false identification.”52  Using this analysis, it is not probable that the Company
will be able to show sufficient evidence to sustain a finding of likelihood of
confusion between the two periodicals at issue.

UNDP’s Intent

Although intent is not an element of trade mark infringement, intent to
pass off goods as the product of another “raises an inference of likelihood of
confusion”.53  UNDP has no intent to deceive the public into thinking its mark
represents the Company publication. First, UNDP’s reputation is outstanding,
and it does not need to steal another organization’s goodwill. Second, because
UNDP distributes its magazine for free, and is seeking no profit from such dis-
tribution, it cannot be said that UNDP’s periodical is “parasitic upon plaintiff’s
goodwill”, much less manifesting any attempt to “palm off its wares” for those
of the Company.54
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The reason that UNDP uses the title “World Development” is that this is a
descriptive way of informing the public of the work of UNDP and the contents
of the magazine. As the court in McGraw held:  “That magazines may be de-
scribed by their subject matter is too clear to be doubted”.55  UNDP’s intent in
using the title for its magazine was not to traffic in the Company’s market, to
infringe its trade mark, to confuse the trade or public, or to exploit any goodwill
associated with the Company’s mark, and thus will not create any inference of
trade mark infringement in a suit by the Company.56

The fact that a defendant has continued to use a mark after an objection has
been construed as evidence of bad faith in some instances.57  Despite this fact,
the letter the Company has sent to UNDP does not necessarily mean that the
latter must cease use of the name to show goodwill to the former. An exception
to the inference of bad faith occurs when the defendant is advised and believes
that no infringement exists and is standing on his rights.58

Result

UNDP’s use of the title “World Development” does not in our view in-
fringe the rights of the Company under 15 U.S.C. 1114, even if one assumes
that the Company’s title is a registered, valid trade mark.

IV INFRINGEMENT UNDER 15 U.S.C. 1125

Section 1125 contains a provision that prohibits false designations of ori-
gin and false descriptions of goods and services even when federally registered
trade marks are not involved. The Company alleges that UNDP’s use of the
same title results in a false designation of origin. To maintain a suit under this
claim, the Company would have to first establish that the use of their title has
resulted in a protectible, valid trade mark. The assumptions for establishing this
are the same as under section 1114, and the weakness of the mark discussed
earlier would have the same negative repercussions for the Company if they file
a suit under section 1125. Even assuming that the Company has a valid trade
mark, the publishing company bears the same burden as under section 1114 in
showing likelihood of confusion by comparing the marks or by putting into
evidence actual instances of confusion of purchases. The difficulties this show-
ing would entail, as detailed in the discussion under section 1114, suggest that
an action under this section would also fall short of success. In sum, because of
the reasons discussed under section 1114, UNDP’s use of the title “World De-
velopment” does not infringe upon the Company’s periodical under the provi-
sions of 15 U.S.C. 1125.

V. TRADE MARK DILUTION CLAIM

The Company claims that the UNDP periodical will have a negative im-
pact on the reputation of their trade mark. Common law provides a cause of
action for “trade mark dilution” if the use of a mark similar to the plaintiff’s has
an adverse effect on the value of plaintiff’s mark by potentially depriving it of
all distinctiveness.59  In a case of a trade mark dilution, there is no required
showing of actual confusion or the likelihood of confusion. Instead, the plaintiff
must establish the mark’s distinctiveness. The distinctiveness may be the result
of the mark’s extraordinary uniqueness or a considerable advertising effort.60
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As previously discussed, the Company’s mark may not even be protectible,
but if it is, it is “weak” and therefore gets only weak protection. Even in the Scott
case, the court rejected the notion of extraordinary uniqueness for the mark “Mi-
cro Nauts” (which is more fanciful than the title “World Development”), because
the prefix “micro” is used by many other trade marks in the same business, and
the term “nauts” is merely a shortened version of the term “nautical”.61  Such a
challenge could also be launched against a similar claim by the Company.

Additionally, a dilution of the advertising value of a mark is only possible
when there is wide or extensive advertising.62  It is doubtful whether the advertis-
ing the Company maintains is sufficient to satisfy this assumption. Moreover, the
Company has the burden of establishing that the use of the title “World Develop-
ment” by UNDP could tarnish the “affirmative associations” that a mark of the
Company may convey. Considering the stature of UNDP, and the great differ-
ences in the periodicals themselves, this would be difficult if not impossible.

VI. POSSIBLE RECOVERY OF DAMAGES IN AN INFRINGEMENT ACTION

If the Company is successful in a suit against UNDP, 15 U.S.C. 1117 pro-
vides remedies. The majority of infringement suits are equity actions and an
injunction against the infringing party is the most common remedy. In an action
seeking injunctive relief, the plaintiff does not need to show actual damage, but
needs only to show likelihood of damage.63  Section 1117 does, however, pro-
vide for damages of lost profits resulting from infringement. As a general rule,
the plaintiff must show lost sales to be awarded damages; other courts have
refused an award of damages on the ground that there was no competition be-
tween the parties.64  Since it is likely that distribution of UNDP’s free magazine
will not result in any lost profits for the Company, and is not really a “competi-
tor”, damages are probably not to be awarded.

Exemplary damages have been awarded, but the infringement must be wil-
ful and wanton to justify the award.65  There is, therefore, little fear of such
damages being assessed against UNDP. Finally, the Supreme Court has held in
Fleischmann Corp. v. Maier Brewing, 386 U.S. 714, 721 (1966), that attorney’s
fees are not granted in trade mark infringement cases.

VII. PRIVILEGES AND IMMUNITIES

The United Nations, including UNDP, is, by virtue of section 2 of the Con-
vention on the Privileges and Immunities of the United Nations, immune from
every form of legal process, except where expressly waived in a particular case.66

However, section 29 of the Convention requires the Organization to make pro-
visions for appropriate modes of settlement of, among others, disputes of a pri-
vate law character to which the United Nations is a party. In the event of a
formal claim by the Company, therefore, the United Nations would be obligated
to offer arbitration as a possible mode of settlement of the dispute or to waive its
immunity for the purpose of adjudicating that particular case.

27 July 1988

__________________
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Personnel issues

5. LEGAL STATUS OF NATIONALLY RECRUITED PROJECT
PROFESSIONAL PERSONNEL — SECTION 18 OF THE 1946
CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF
THE UNITED NATIONS — STANDARD BASIC ASSISTANCE
AGREEMENTS

Memorandum to the Principal Advisor, Project Personnel, Policy Division,
Bureau for Programme Policy and Evaluation (BPPE)

1. This is in reply to your memorandum of 21 January 1988 requesting
our advice on the legal status of nationally recruited project Professional per-
sonnel (NPPP) in the light of the proposed revision of chapter 4500 (Project
Personnel) of the United Nations Development Programme Manual and the
Model Service Contract therein.

2. The present legal status of NPPP is regulated by the relevant provi-
sions of the Standard Basic Assistance Agreement (SBAA), the Manual and the
Model Service Contract. None of these documents, in their present form, con-
tains or could be interpreted as providing the ground for NPPP to be entitled to
a status of staff members or officials of the United Nations and organizations of
its system.

3. The legal status of officials of the Organization is governed by Article
105 of the Charter which, inter alia, prescribes that they “… shall similarly
enjoy such privileges and immunities as are necessary for the independent exer-
cise of their functions in connection with the Organization”.

4. Some detailed provisions on privileges and immunities are incorpo-
rated in the 1946 Convention on the Privileges and Immunities of the United
Nations. Section 18 of that Convention provides that “officials” of the United
Nations, among other matters, shall be immune from legal process in respect to
words spoken or written and all acts performed by them in their official capacity
be exempt from national taxation, be immune from national service obligations,
and be accorded the same privileges in respect of exchange facilities as are
accorded to the officials of comparable ranks forming part of diplomatic mis-
sions, etc. The General Assembly has officially interpreted “official” to mean
all staff members of the United Nations with the exception of those who are
locally recruited and paid on hourly rates.67

5. These privileges and immunities are granted to officials in the inter-
ests of the United Nations and not for the personal benefit of the individuals
themselves. Such facilities constitute the so-called functional immunities as they
are applied only during the performance by staff members of their official func-
tions. In addition, the Convention also contains the provisions regulating the
legal status, privileges and immunities of experts performing missions for the
United Nations (this category is called “experts on mission”).

6. Article IX, entitled “Privileges and immunities”, of the Standard Ba-
sic Assistance Agreement, provides for an obligation of the Government con-
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cerned to apply the provisions of the 1946 Convention to “… the United Na-
tions and its organs, including UNDP and United Nations subsidiary organs
acting as UNDP Executing Agencies … and to their officials …”. Paragraph
4(a) of the article contains a special exception related to locally recruited per-
sonnel. It derives from this provision that privileges and immunities of the 1946
Convention should be accorded to all persons performing services on behalf of
the UNDP, “…other than Government nationals employed locally”. It is under-
stood that the term “Government nationals employed locally” includes NPPP.

7. Pursuant to the Manual, NPPP do not have the status of staff members
of the United Nations. Therefore, they are not covered by the staff rules of the
Organizations of the United Nations system.

On the basis of the provisions of the SBAA and the Manual cited above, the
Model Service Contract in section V correctly requires that the subscriber shall not
be considered in any respect as being a staff member of the executing agency and
shall neither be covered by the Executing Agency Staff Rules and Regulations nor
by the Convention on the Privileges and Immunities of the United Nations.

8. Negotiations with various countries on the Standard Basic Assistance
Agreement clearly show that the Governments are highly reluctant, if not ex-
pressly opposed, to granting any privileges and immunities to their nationals
employed locally for assisting UNDP in carrying out its projects. According to
our files, none of the existing Standard Basic Assistance Agreements accords
any such immunities, facilities or privileges to locally recruited nationals.

9. The 1987 Report of the Consultative Committee on Substantive Ques-
tions (CCSQ) (section VI of which you kindly provided us with) clearly indi-
cates that governments were frequently not in agreement to providing NPPP
even with limited functional immunity by including the relevant provision to
this effect in the project document. It seems that to negotiate such a provision
on limited functional immunity of NPPP in project documents would require
the relevant substantive changes in the text of the Standard Basic Assistance
Agreement with all related implications.

10. Therefore, at this stage it does not appear desirable to single out NPPP
as a new category of “staff”. However, if in some cases there is a strong neces-
sity to extend several functional immunities to certain NPPP, that could be done
on an ad hoc basis. Such a possibility is not completely ruled out by the Stan-
dard Basic Assistance Agreement itself. In accordance with article IX, para-
graph 4(a), the government indeed is not obligatorily required to grant privi-
leges and immunities to its nationals employed locally. However, there is a con-
dition in the Agreement that that shall be done “… except as the Parties may
otherwise agree in project documents relating to specific projects…”.

11. As to the Service Agreement used by the International Labour Orga-
nization, please be advised that the Agreement contains certain inconsistencies
and, in our opinion, requires several clarifications. For example, paragraph 4
provides for a non-applicability of the Staff Regulations of ILO. At the same
time, in paragraph 12 it is mentioned that the provisions of annex II to the ILO
Staff Regulations could be applied to the signatory as if he were a fixed-term
official. In addition, we believe that such terms as “reasonable period” (paras.
15 and 18), “serious misconduct” (para. 17) and “any favour” (para. 20) should
be specified from the legal point of view.
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12. The foregoing comments and remarks constitute our preliminary views
on the matter, pending specific proposals in this regard.

11 February 1988

__________________

Privileges and immunities

6. STATUS OF THE UNITED NATIONS AND UNITED NATIONS
AGENCIES IN RELATION TO CONVERSION TAX — SEC-
TIONS 5(B), 7(A) AND 18(E) OF THE CONVENTION ON THE
PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS
— ARTICLE 34 OF THE VIENNA CONVENTION ON DIPLO-
MATIC RELATIONS OF 1961

Note verbale to the Permanent Representative of a Member State

The Legal Counsel of the United Nations presents his compliments to the
Permanent Representative of (name of State) and has the honour to refer to the
question of the thirty percent currency conversion tax which has, since May
1987, been applied in (name of State) to the United Nations including the United
Nations Development Programme and other agencies of the United Nations with
programmes in that State.

The Legal Counsel has been advised that the official accounts located in
(name of State) of the United Nations, UNDP and other United Nations agen-
cies, as well as project accounts and the personal accounts of staff, have been
affected.

In the view of the Legal Counsel the status of the United Nations, UNDP
and other United Nations agencies located in (name of State), in relation to the
matter of tax and the convertibility of currency, may not have been fully appre-
ciated and should be urgently clarified.

As the Permanent Representative of (name of State) is aware, the Agree-
ment of 29 April 1977 between UNDP and (name of State) deals in article IX
with privileges and immunities and provides, in particular, that the Government
“shall apply to the United Nations and its organs including the UNDP and …
their property, funds, and assets, and to their officials … the provisions of the
Convention on the Privileges and Immunities of the United Nations.”

The Convention on the Privileges and Immunities of the United Nations
states, in section 7(a), that the United Nations and its assets shall be exempt
from all direct taxes and, in section 18(b), that officials of the Organization
shall be exempt from taxation on the salaries and emoluments paid to them by
the United Nations.

The Convention also provides, in section 5(b), that the United Nations “…
shall be free to transfer its funds, gold or currency from one country to another
or within the country and to convert any currency held by it into any other
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currency”. The Convention states, in section 18(e), that officials of the United
Nations shall be accorded “the same privileges in respect of exchange facilities
as are accorded to the officials of comparable ranks forming part of diplomatic
missions to the Government concerned”. It should be noted in this connection
that the Vienna Convention on Diplomatic Relations of 1961,68 to which this
State is a party, provides in article 34 that a diplomatic agent shall be exempt by
the receiving State “… from all dues and taxes, personal or real, national, re-
gional or municipal”.

It is the opinion of the Legal Counsel that the 30 per cent currency conver-
sion tax, if applied to the United Nations, UNDP and other United Nations agen-
cies with programmes in (name of State) and their staff, would constitute a di-
rect tax within the meaning of section 7(a) of the Convention on the Privileges
and Immunities of the United Nations. It also would be contrary to the intent of
the provisions of section 18(e) of the Convention on the Privileges and Immuni-
ties of the United Nations as read with article 34 of the Vienna Convention on
Diplomatic Relations.

The Legal Counsel trusts that the appropriate adjustments will be made in
the implementation of the currency conversion tax by the competent authorities
in (name of State) to ensure concordance with the international obligations noted
above.

9 February 1988

__________________

General Assembly

7. STATEMENT BY THE LEGAL COUNSEL CONCERNING THE
DETERMINATION BY THE SECRETARY OF STATE OF THE
UNITED STATES OF AMERICA ON THE VISA APPLICATION
OF MR. YASSER ARAFAT, MADE AT THE 136TH MEETING
OF THE COMMITTEE ON RELATIONS WITH THE HOST
COUNTRY, ON 28 NOVEMBER 1988*

1. In the meeting which took place this morning, a number of representa-
tives referred to the statements issued by the Secretary-General and by the Presi-
dent of the General Assembly regarding the denial of the visa application of Mr.
Yasser Arafat. It had not been my intention, therefore, to make a statement in
the meeting, but in the light of the statements made by a number of representa-
tives, and in particular that of the host country, I wish to make the following
remarks.

________________
*Originally appeared as a document of the Sixth Committee on Relations with the

Host Country of the General Assembly (A/C.6/43/7). Circulated pursuant to a decision of
the Sixth Committee at its 51st meeting, on 29 November 1988.
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2. First of all, I should like to confirm that as the Permanent Observer of
the Palestine Liberation Organization (PLO) stated this morning, a visa request
for Mr. Yasser Arafat, Chairman of the Executive Committee of the PLO, was
presented to the Secretary-General on the afternoon of 8 November 1988. The
visa request stated explicitly that the purpose of Mr. Arafat’s visit was to partici-
pate in the work of the forty-third session of the General Assembly. The note
was transmitted by me to the United States Mission on 9 November; in view of
the fact that the visa was requested for the Chairman of the Executive Commit-
tee of the PLO, I handed the note personally to Ambassador Herbert S. Okun of
the United States Mission. In transmitting the request on 9 November, I drew
the attention of Ambassador Okun to the fact that the note was worded in ex-
actly the same way as the normal PLO visa requests, that Mr. Arafat was desig-
nated therein as the Chairman of the Executive Committee of the PLO and that
the purpose of his visit was to participate in the work of the forty-third session
of the General Assembly; therefore, in my view, the request fell under sections
11, 12 and 13 of the Headquarters Agreement. As you know, sections 11, 12 and
13 of the Headquarters Agreement provide, inter alia, that invitees of the United
Nations shall not be impeded in their access to the Headquarters district, that
this applies irrespective of the state of bilateral relations of the host country and
that the necessary visas “shall be granted … as promptly as possible”.

3. I note from the statement of the Department of State dated 27 Novem-
ber 1988 on the determination by the Secretary of State on the visa application
of Mr. Arafat that the United States recognizes that it is obligated to provide
certain rights of entry, transit and residence to persons invited to the United
Nations Headquarters district in New York. The statement of the Department of
State goes on to say that “The Congress of the United States conditioned the
entry of the United States into the Headquarters Agreement on the retention by
the United States Government of the authority to bar the entry of aliens associ-
ated with or invited by the United Nations ‘in order to safeguard its own secu-
rity’.”  On page 3 of the statement of the Department of State, it is said that “the
Headquarters Agreement contained in Public Law 80-357 reserves to us [i.e.,
the United States] the right to bar the entry of those who represent a threat to our
security”. This is the so-called security reservation which was referred to by the
representative of the host country this morning.

4. In this respect, I note that the Headquarters Agreement states in sec-
tion 13(d) that “Except as provided above in this section and the General Con-
vention, the United States retains full control and authority over the entry of
persons…into the territory of the United States”. Thus, the Headquarters Agree-
ment makes it clear that there is an unrestricted right of the persons mentioned
in section 11 to enter the United States for the purpose of proceeding to the
Headquarters district.

5. The Agreement does not contain a reservation of the right to bar the
entry of those who represent, in the view of the host country, a threat to its
security. What is referred to in the statement of the Department of State is, ap-
parently, section 6 of Public Law 80-357 which reads as follows:

“Nothing in the Agreement shall be construed as in any way diminishing,
abridging or weakening the right of the United States to safeguard its own
security and completely to control the entrance of aliens into any territory
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of the United States other than the Headquarters district and its immediate
vicinity … and such areas as it is reasonably necessary to traverse in transit
between the same and foreign countries.”

6. There is a difference of opinion between the United Nations and the
United States on the legal character and validity in international law of that
proviso. That difference has surfaced occasionally, but I do not think that it is
necessary to go into that difference of opinion on which the position of the
United Nations was firmly established in a memorandum of the United Nations
Legal Department reproduced in Economic and Social Council document E/
2397 of 10 April 1953, in particular paragraphs 9 to 11. In the present circum-
stances, it suffices to refer to the wording of section 6, whatever the interna-
tional legal character of that proviso might be, which speaks of the need to
“safeguard its own security and completely to control the entry of aliens into
any territory of the United States other than the Headquarters district and its
immediate vicinity [emphasis added] … and such areas as it is reasonably nec-
essary to traverse in transit between the same and foreign countries”.

7. Mr. Arafat’s visa application is precisely to visit the Headquarters dis-
trict and nothing else. The application thus situates itself precisely within the
scope of section 11, precisely within the scope of the exception provided for in
section 13(d) of the Headquarters Agreement and precisely within the area left
open by section 6 of Public Law 80-357.

8. I would like to recall, moreover, that in 1953 when a problem arose
concerning the denial of a visa to an invitee of the Economic and Social Council
on the grounds of national security, the then Secretary-General, Dag
Hammarskjöld, engaged in negotiations with the host country in an effort to
find a way in which such difficulties could be handled and dealt with. On these
negotiations, the Secretary-General published a progress report in document E/
2492 of 27 July 1953 and a chapter in his annual report for 1953/54 (A/2663)
dealt with this matter. In these reports, he stated that the right to transit to and
from the Headquarters district had not been made the subject of any reservation.
He added also that from the United Nations point of view, it should be recog-
nized that a person should be excluded from the host country if there was clear
and convincing evidence that a person intended in bad faith to use his or her trip
as a cover for activities against that country’s security. He informed Member
States that the United States representatives had assured him that if in the future
there should arise any serious problems with respect to the application in spe-
cial cases of provisions concerning access to the Headquarters district or to
sojourn in its vicinity, the latter would consult him and keep him as fully in-
formed as possible in order to ensure that the decision made was in accordance
with the rights of the parties concerned. I note that no consultation took place
nor was the Secretary-General kept fully informed in this manner.

9. In her statement this morning, the representative of the United States
referred to, and I quote, “rare occasions” on which the United States had de-
clined to issue visas to persons entering the United States for United Nations
purposes in order to protect national security. The United States representative
went on to assert that United Nations practice confirms that the United States
had the right to decline the issuance of visas and the United Nations had, on a
number of occasions since 1954, acquiesced in such a practice.
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10. For the record, I wish to state that the United Nations has not acqui-
esced in such a practice. It is true that, on certain occasions, the United States
has declined to issue visas to representatives of States or to persons invited to
the United Nations, and the United Nations has not insisted where the request-
ing State itself, for reasons of its own, did not pursue the matter. The United
Nations legal position regarding the obligation of the host country to grant visas
has at all times been perfectly clear to the host country, as was the United Na-
tions position with respect to the so-called security reservation.

11. As to the reasons given by the host country in the present case, I
would like to indicate, finally, that the statement of the Department of State
does not make the point that the presence of Mr. Arafat, Chairman of the Execu-
tive Committee of the PLO, at the United Nations would per se in any way
threaten the security of the United States. In other words, the host country did
not allege that there was apprehension that Mr. Arafat, once in the United States,
might engage in activities outside the scope of his official functions directed
against the security of the host country. The reasoning given in the statement of
the State Department of 27 November 1988 does not meet the standard laid
down in the talks between Secretary-General Hammarskjöld and the United States
authorities and reported back by Mr. Hammarskjöld in the report cited above.

12. To sum up, I am of the opinion that the host country was and is under
an obligation to grant the visa request of the Chairman of the Executive Com-
mittee of the PLO, an organization which has been granted observer status by
the General Assembly.

__________________

Procedural and institutional issues

8. QUESTION OF WHETHER A STATE NOT A MEMBER OF AN
ECONOMIC AND SOCIAL COUNCIL FUNCTIONAL COMMIS-
SION PARTICIPATING IN ITS DELIBERATIONS MAY RAISE
POINTS OF ORDER OR MAKE PROPOSALS OF A PROCE-
DURAL NATURE — RULE 69, PARAGRAPH 3, OF THE RULES
OF PROCEDURE OF FUNCTIONAL COMMISSIONS —
“POINTS OF ORDER” — PARAGRAPH 79 OF ANNEX V TO
GENERAL ASSEMBLY RULES OF PROCEDURE

Cable to the Director-General, United Nations Office at Geneva

Regarding our cable on whether a State not a member of an Economic and
Social Council functional commission participating in its deliberations may “raise
points of order or make proposals of a procedural nature”:

Rules of Procedure of Functional Commissions69 do not provide ex-
pressly for this matter.
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It is true that rule 69, paragraph 3, of the Rules of Procedure of Functional
Commissions provides that “a State thus invited shall not have the right to vote,
but may submit proposals which may be put to the vote on request of any mem-
ber of the Commission or of the subsidiary organ concerned”. However, having
regard to clear differentiation in the rules of procedure between “procedural
motions” and “substantive proposals and amendments” (see in particular rules
43, 48 to 55, 57 to 65 and 68), and provisions of rules immediately preceding
Rule 69 which distinguish between substantive proposals and procedural mo-
tions, it seems reasonable to conclude that the expression “proposals” in rule
69, paragraph 3, should be interpreted to mean substantive proposals (including
amendments) and not procedural motions which thus cannot be made by States
not members of the functional commission in question.

Such an interpretation would also accord with United Nations practice of
reserving procedural motions, which concern conduct of business, for full mem-
bers of the body.

Concerning “points of order”, please see description of “point of order” in
paragraph 79 of annex V to the General Assembly rules of procedure,70 which is
equally valid, with reference to points of order raised in functional commis-
sions. Thus, points of order raised under rule 42 of functional commission rules
would be questions which require a ruling by the presiding officer, subject to
possible appeal, relating to conduct of business and consequently are reserved
solely for full members of the body.

The following further points should also be noted. As explained in para-
graph 79 of annex V to the General Rules, United Nations practice by which
participants rise to a “point of order”, a means of obtaining the floor in order to
seek information or clarification, should not be confused with raising “true”
points of order under rule 42 and may be entertained by presiding officer when
raised by non-members.

Non-members of functional commissions may, however, make statements
or comments on procedural matters which are not in fact procedural motions or
points of order under rule 42.

29 January 1988

__________________

9. DESIGNATION OF SUBSIDIARY ORGANS OF THE UNITED
NATIONS AS EXECUTING AGENCIES FOR UNITED NATIONS
DEVELOPMENT PROGRAMME PROJECTS — STATUS OF
THE INTERNATIONAL RESEARCH AND TRAINING INSTI-
TUTE FOR THE ADVANCEMENT OF WOMEN

Memorandum to the Principal Officer, Office of the Director-General,
Development and International Economic Cooperation

1. This refers to your memorandum of 10 February, in which you re-
quested our advice on the questions regarding the application made to the Ad-
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ministrator of the United Nations Development Programme by the International
Research and Training Institute for the Advancement of Women to be desig-
nated as an Executing Agency of UNDP. Below are our views regarding
INSTRAW’s application.

A. STATUS OF INSTRAW

2. INSTRAW was established, pursuant to General Assembly resolution
3520 (XXX) of 15 December 1975, by the Economic and Social Council reso-
lution 31/135 of 16 December 1976. The Statute of the Institute was approved
by Council decision 1984/124 of 24 May 1984, and endorsed by General As-
sembly resolution 39/249 of 9 April 1985. Under article 1 of the statute of
INSTRAW, the Institute is “an autonomous institution within the framework of
the United Nations established in accordance with the Charter of the United
Nations”. The Institute has its own governing body — the Board of Trustees —
which formulates principles, policies and guidelines for the activities of the In-
stitute. The Institute would thus seem to be, as a matter of law, a subsidiary
organ of the United Nations in terms of Article 7(2) of the Charter.

B. DESIGNATION OF SUBSIDIARY ORGANS OF THE UNITED NATIONS AS EXECUTING

AGENCIES FOR UNDP PROJECTS

3. The practice of UNDP in respect to executing agencies has been to
designate an international organization as a whole. This practice is based on the
several Economic and Social Council and General Assembly resolutions consti-
tuting the statute of UNDP.71  UNDP has designated subsidiary organs of the
United Nations as executing agencies only when a decision of a competent in-
tergovernmental body expressly conferred that status on the organ concerned,
or expressly requested the Administrator to utilize the services of that organ as
an executing agency. This is true of the United Nations Conference on Trade
and Development,72 United Nations Industrial Development Organization73 be-
fore it became a specialized agency, and the regional economic commissions.74

C. CONCLUSION

4. Since INSTRAW is a subsidiary organ of the United Nations and not
an organization eligible to be selected as executing agency for UNDP projects
within the meaning of the relevant resolutions, and neither the General Assem-
bly nor the Economic and Social Council, which are the competent intergovern-
mental bodies in the case of INSTRAW, has conferred executing agency status
on the Institute, or has requested the Administrator to utilize its services, we are,
therefore, of the opinion that a decision either by the General Assembly or by
the Economic and Social Council conferring such status on the Institute would
be necessary before the Institute can be selected as a UNDP executing agency.

18 March 1988

__________________
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10. POSSIBILITY OF A UNITED NATIONS FUND PARTICIPATING
IN THE EQUITY OF PRIVATE ENTERPRISES AS A SHARE-
HOLDER — UNITED NATIONS CAPITAL DEVELOPMENT
FUND MANDATE — GENERAL ASSEMBLY RESOLUTION
2186 (XXI) OF 13 DECEMBER 1966

Memorandum to the Executive Secretary, United Nations
Capital Development Fund

1. This responds to your memorandum of 3 March 1988 (CDF/PROG/
POL/6-CDF/FIN/LOAN PROG) in which you requested our views on the pos-
sibility of the United Nations Capital Development Fund (UNCDF) participat-
ing in the equity of private enterprises, as a shareholder, as part of the develop-
ment assistance provided to recipient countries. You requested us, in particular,
to review the legal ramifications entailed in such participation, such as UNCDF’s
“responsibilities and legal liabilities as a Board of Directors member, tax situa-
tion of a United Nations Agency, handling of profits, divestiture, etc.”. You
provided us, as an example of the type of operation envisaged, a proposed
UNCDF project in a Member State, under which UNCDF would participate,
with other local and foreign institutions, in the share capital of a company called
Small Enterprise and Advisory Company, which would be incorporated under
the laws of that Member State for the purpose of providing credit to selected
small-scale entrepreneurs of that Member State.

A. CAPACITY OF UNCDF TO ACQUIRE SHARES IN THE CAPITAL OF PRIVATELY

INCORPORATED COMPANIES

2. The question of participation in the ownership of the share capital of a
company or corporation by a subsidiary organ of the United Nations involves a
number of policy and legal issues going far beyond the limited questions you
raised. While not all such questions need be dealt with here, it might be useful
for purposes of responding to your request to examine, in this regard, the man-
date granted to UNCDF by the General Assembly.

UNDCF Mandate

3. UNCDF was established by General Assembly resolution 2186 (XXI)
of 13 December 1966, which also contains its Statute. Article 1 of the Statute
defines the purpose of UNCDF as follows:

“The purpose of the Capital Fund shall be to assist developing countries in
the development of their economies by supplementing existing sources of
capital assistance by means of grants and loans, particularly long-term loans
made free of interest or at low interest rates …”. (Emphasis added.)  (See
also article V of the Statute and Regulation 8.8 of the UNCDF Financial
Regulations and Rules.)
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4. Article III, paragraph 1, of the same resolution provides that:

“Assistance from the Capital Development Fund may be given to the Gov-
ernment of a State Member of the United Nations or member of a special-
ized agency or of the International Atomic Energy Agency or to a group of
Governments of such States or, at the request of the Government of one of
these States, to an entity having juridical personality within the territory of
that State …”

5. Article V provides that:

“1. The Capital Development Fund shall extend both grants and loans.

“2. …

“3. Assistance shall be extended after the conclusion of an agreement
between the Capital Development Fund and the recipient Govern-
ment. In the case of loans, the agreement shall specify the date of
maturity, rate of interest and currency of repayment of the loan,
taking into consideration the recipient State’s economic position,
as shown, for example, by its balance of payments.”

4. …

6. It would seem from the statutory mandate of UNCDF as outlined above,
that while it is authorized to provide grants and loans for capital development,
to Governments and, at their request, to both public and private enterprises,
participation in the ownership and management of such enterprises has not been
authorized by the General Assembly. Equity participation in private enterprises
by UNCDF would thus seem to be inconsistent with the purposes and objec-
tives for which UNCDF was established, which are, according to General As-
sembly resolution 2186 (XXI), to provide an alternative institutional set-up to
existing financial institutions (International Bank for Reconstruction and De-
velopment, International Finance Corporation, International Monetary Fund, etc.)
for promotion of capital development in developing countries.

7. If it is decided to seek the requisite legislative mandate for the pro-
posed participation in the ownership and management of the private enterprises
assisted by UNCDF, this Office will be happy to examine further this question
and any specific proposals in this regard.

B. SUGGESTED ARRANGEMENTS FOR THE PROPOSED UNCDF PROJECT

IN A MEMBER STATE

8. For the limited purpose of implementing the project, we suggest the
following solution, in lieu of the proposed arrangements in the draft project
document attached to your memorandum:

An agreement could be concluded, between the government of the Mem-
ber State and UNCDF, outlining the nature of the project envisaged and the
extent of UNCDF assistance. UNCDF, pursuant to the agreement with the
government, could then extend grants and/or loans, as appropriate, to as-
sist in the capitalization and operation of proposed company, as well as in
the establishment of the guarantee scheme and the revolving fund envis-
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aged. The agreement could also contain a provision providing for the level
and nature of participation in the project of the other local and foreign
financing parties, e.g., the Dutch Development Bank.

17 May 1988

__________________

11. COMPETENCE OF THE UNITED NATIONS ADMINISTRA-
TIVE TRIBUNAL TO DEAL WITH AN APPLICATION IF THE
APPLICANT IS NOT A STAFF MEMBER OF THE ORGANI-
ZATION

Memorandum to the Presiding Officer, Joint Appeals Board, Geneva

1. Please refer to your memorandum of 30 May 1988 requesting our views
on the above case, in which the Geneva Joint Appeals Board decided on 10 May
1988 that it has no competence and jurisdiction as Mr. X was never appointed as
a staff member of the United Nations. The Board also decided to request us to
advise Mr. X about which forum in the United Nations could consider his ap-
peal. Mr. X wrote to me on 24 June 1988 about that matter.

2. It appears that on 17 September 1985, while Mr. X was employed by
the Office of the United Nations High Commissioner for Refugees in a Member
State as a consultant, UNHRC offered him a one year appointment at the L-3
level, step 8. According to the Head of the Personnel Services, he accepted the
offer and later changed his mind and explained that he was only willing to ac-
cept a contract at the L-4, step 8. According to the Head of the Personnel Ser-
vices this refusal led to rejection of the offer. According to Mr. X a valid con-
tract was concluded.75  Therefore, the issue is whether a contract was concluded
between the parties.

3. According to its jurisprudence, the United Nations Administrative Tri-
bunal considers itself competent to deal with an application even if the appli-
cant is not a staff member of the Organization, provided that an offer of employ-
ment has been made by the competent authority (emphasis added).76  When asked
to resolve the legal situation arising out of an offer of a contract made by the
Administration, the Tribunal declared that “It is not open to dispute…that the
issue is one which must be resolved essentially on the basis of rules of law
which it is the responsibility of the United Nations Administrative Tribunal to
apply. The question whether or not the Applicant must be regarded as the holder
of a contract of employment with the United Nations can therefore be decided
only after a substantive consideration of the case, which it is incumbent on the
Tribunal to carry out”.77  Thus, the Tribunal would be an appropriate forum to
hear the case.

21 July 1988

__________________
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12. STATUS OF SHORT-TERM STAFF MEMBERS AS INTERNA-
TIONAL CIVIL SERVANTS — AUTHORITY OF THE SECRE-
TARY-GENERAL TO DETERMINE WHO IS A STAFF MEMBER

Memorandum to the Secretary-General

A problem has arisen which makes your intercession with the President of
the State concerned necessary. I concur.

The Foreign Ministry of the State concerned has informed the United Na-
tions that it backs a decision of the authorities of the city where it is located that,
while not imposing any direct tax on the international emoluments of certain
short-term staff members, these emoluments are taken into account for the pur-
pose of calculating the rate of tax to be applied to their other income (taux
global). This is justified by the assertion that the authorities do not regard these
short-term staff members as international civil servants. The persons in ques-
tion are freelance translators and interpreters employed by the United Nations
not full time but for certain periods of increased activities and meetings and
sessions only. The translators and interpreters are not dealt with as contract
employees; their link with the United Nations is of such close and confidential
nature that it seems necessary to extend the disciplinary power of the Secretary-
General over them and they are therefore given fixed-term appointments under
the 300 Series of the Staff Rules and Regulations.

The refusal of the authorities to recognize these staff members as such
constitutes a hardship for the translators and interpreters concerned; their pro-
fessional unions are up in arms against both the authorities and the international
organizations. The question of reimbursement by the organizations under the
unionized contracts of the staff members in question arises. Even more impor-
tantly, the State’s refusal to recognize these persons as staff members raises a
fundamental problem in that it draws into question the authority of the Secre-
tary-General and the executive heads of the other organizations concerned to
determine who is a staff member.

This second aspect seems so important that after all other approaches have
failed, it seems indicated that you write to the President of the State concerned,
explain the situation and ask for his intervention. The attached letter is to serve
this purpose.

11 August 1988

Mr. President,

I am writing to you to raise a question concerning a fundamental principle
relating to the status and functioning of the United Nations and its specialized
agencies.

The United Nations offices were informed by some of their staff members
of the decision of the Council of State and the local authorities to apply the
“aggregate rate” system to the taxable income of staff members in a certain
category, namely, those with short-term contracts, such as translators and inter-
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preters. This means that the tax-exempt income paid to these staff members by
their organizations will not be disregarded but rather taken into account in es-
tablishing the tax rate applicable to income from other sources. Indeed, the Per-
manent Mission of (name of the State) has confirmed that, in establishing tax
rates, the local tax administration would take into consideration the emoluments
of these staff members under contracts with international organizations, on the
grounds that they were not regarded as international civil servants during the
periods in which they were “bound to the organizations by contract”.

First of all, this position calls into question the prerogative of the executive
heads of these organizations to freely determine the categories of personnel re-
garded as civil servants solely within the limits of the relevant Constitutions
and staff regulations, and subject only to the approval of the Member States
collectively represented in the governing bodies.

It is therefore my duty, as Secretary-General of the United Nations, to in-
tervene in order to reaffirm to the Government this essential principle of the
functioning of the organizations concerned.

The prerogative of the executive heads of organizations in this regard is
indeed embodied in the Constitutions, in the Headquarters Agreements and in
long-standing practice. It is inherent in the special status granted to the organi-
zations concerned in order to enable them to pursue their constitutional objec-
tives in complete independence. It is indeed imperative that these organizations
be able to accord civil-servant status not only to their permanent or regular staff
members but also to other categories of employees called upon to fulfil, under
the authority of the executive heads, tasks that are often of a confidential nature
and which, in any case, where interpreters are concerned, are absolutely essen-
tial to their operations, even if it is only for short periods.

The only means available to the organizations to guard against any abuse is
to take disciplinary measures applicable exclusively to civil servants of organi-
zations. Thus, in its own interest, each organization must grant the status of
international civil servant to this category of personnel.

It goes without saying that, if this argument were accepted, application of
the aggregate rate would become a non-issue since, as civil servants, the inter-
ested persons should derive the full benefit of the tax-exempt regime applicable
to them. Moreover, in 1979, the authorities, at the request of the United Nations,
recognized that the aggregate rate system could not be legitimately applied in
the absence of express provisions in the Headquarters Agreements concluded
between … and …

I am convinced that the Government of (name of State), as a party to the
Headquarters Agreement, would wish to confirm that it shares this point of view.
Thanking you in advance,

15 August 1988

__________________
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13. STATUS OF THE ENVIRONMENT FUND AND HABITAT
FOUNDATION — FINANCIAL RULES 206.1 AND 210.1 —
ARTICLE 97 OF THE CHARTER — GENERAL ASSEMBLY
RESOLUTION 2997 (XXVII) OF 15 DECEMBER 1972 — ROLE
OF THE EXECUTIVE DIRECTOR AND GOVERNING BOD-
IES OF THE UNITED NATIONS ENVIRONMENT
PROGRAMME AND THE UNITED NATIONS CENTRE FOR
HUMAN SETTLEMENTS (HABITAT)

Memorandum to the Assistant Secretary-General for Programme Planning,
Budget and Finance/Controller

1. This responds to your memorandum of 17 August, requesting a legal
opinion on the status of the Environment Fund and the Habitat Foundation and,
in connection therewith, the specific authority of the Secretary-General and the
Executive Directors of UNEP and Habitat.

A. THE ENVIRONMENT FUND

2. The Environment Fund was established pursuant to General Assembly
resolution 2997 (XXVII) of 15 December 1972, by which (in section III, para-
graph 1) the General Assembly decided that, “in order to provide for additional
financing for environmental programmes, a voluntary fund shall be established,
with effect from 1 January 1973, in accordance with existing United Nations
financial procedures”.

3. The resolution also established (in section I) a Governing Council (in
section II) and provided for the establishment of an Environment Secretariat in
the United Nations, “to serve as a focal point for environmental action and coor-
dination within the United Nations system in such a way as to ensure a high
degree of effective management”. In accordance with paragraph 3 of section II
of the resolution, the costs of servicing the Governing Council and providing
the Environment Secretariat are to be met from the regular budget of the United
Nations, and the operational programme costs, programme support and admin-
istrative costs of the Environment Fund are to be met from that Fund.

4. The Governing Council was charged with the functions and responsi-
bilities, among others:

“(g) to review and approve annually the programme of utilization of re-
sources of the Environment Fund referred to in section III below.”

The Governing Council was also charged with the responsibility to formu-
late “such general procedures as are necessary to cover the operations of the
Environment Fund”. The General Procedures were adopted by the Governing
Council by its decision 2(1) on 22 June 1973. Article IV of the Procedures pro-
vides that the financial resources of the Fund shall be acquired, authorized, ad-
ministered, used and disposed of in conformity with the Financial Rules of the
Environment Fund of UNEP.

The UNEP Financial Rules were promulgated by the Secretary-General
under the United Nations Regulations, pursuant to resolution 3192 (XXVIII) of
18 December 1973, and became effective on 1 January 1976.
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5. As regards the administration of the resources of the Environment Fund,
financial rules 206.1, 209.1, and 210.1 are relevant. These rules read as follows:

Rule 206.1. The Secretary-General shall act as custodian of the funds
in the Fund account and shall designate the bank or banks in which such
funds shall be kept.

Rule 209.1. The financial resources of the Fund are to be available at
all times to the maximum extent possible for Fund programme purposes,
subject only to the maintenance on a continuous basis of a financial re-
serve. After provision has been made annually for the programme sup-
port costs and administrative costs of the Fund, all resources not other-
wise committed or reserved can be utilized for project activities. (empha-
sis added.)

“Rule 210.1. The Executive Director shall prepare a budget to cover all
anticipated programme and programme support costs (other than those
borne by the regular budget of the United Nations) of the Fund in the
form consistent with relevant United Nations budgetary regulations, rules,
policies and practices. The budget may include provision for contingen-
cies.”  (emphasis added)

6. The powers of the Secretary-General of the United Nations are de-
rived, in part, from Article 97 of the Charter, which states that he shall be “the
chief administrative officer of the Organization”. In pursuance of that authority,
the Secretary-General appoints staff, under the Staff Regulations, and acts as
custodian of all funds of the Organization, in accordance with the Financial
Regulations. Thus, it is the Secretary-General who appoints the Executive Di-
rector of UNEP, under the Staff Regulations (Article 101 of the Charter), upon
his election by the General Assembly. As regards the UNEP Fund, the Secre-
tary-General exercises his authority, under the Financial Regulations, through
the promulgation of rules for its management and, by which rules, he retains
custody of the Fund (General Assembly resolution 3192 (XXVIII) and UNEP
financial rule 206.1).

7. Much of the authority vested in the Secretary-General has, of course,
been delegated by the Secretary-General to the Executive Director, and the Gen-
eral Assembly has delegated to the Governing Council the functions relative to
the programme activities of UNEP. However, such delegation does not derogate
from the ultimate responsibility and authority of the Secretary-General or the
General Assembly.

8. It should be noted in this respect that, in General Assembly resolution
2997 (XXVII), a distinction is drawn between costs associated with administra-
tive and programme support of the activities financed from the Environment
Fund and the costs associated with the financing of the programme activities
themselves. In respect of the programme activities themselves, the Governing
Council has been given authority under paragraph 2(g) of section I of the reso-
lution “to review and approve annually the programme of utilization of resources
of the Environment Fund referred to in section III below”. Section III, para-
graph 3, of the resolution defines the scope of the programme activities to be
financed from the Fund as may be decided by the Governing Council.



318

9. The expenses of the Environment Secretariat, whether borne by the
regular budget or the Fund, are covered by the administrative arrangements in-
corporated in the note by the Secretary-General of 19 October 1973 to the Gen-
eral Assembly (A/C.5/1505/Rev.1). The financial and personnel arrangements
envisaged under that Note were that the Executive Director would be delegated
a maximum degree of decentralized authority to administer the funds from the
Environment Fund and to utilize them for programme support and administra-
tive costs.

10. However, in view of his overall authority as Chief Administrative
Officer of the Organization, the Secretary-General retains the ultimate authority
to establish arrangements for the common services at Nairobi and to make bud-
get proposals to the General Assembly, including the allocations to be made
from the Environment Fund to finance those services. This is particularly so
when the Secretary-General acts in implementation of a General Assembly man-
date, such as in its resolution 41/213 which requires the Secretary-General “to
institute measures to improve the efficiency of the administrative and financial
functioning of the United Nations with the view of strengthening its effective-
ness in dealing with the political, economic and social issues”. Once the Gen-
eral Assembly has acted on such proposals, it would then be for the Executive
Director, in compliance with the decision of the General Assembly, to include
the necessary expenditures from the Fund in the budget called for by financial
rule 210.1, for authorization by the Governing Council under article VI of the
General Assembly Procedures covering the operations of the Fund.

B. HABITAT FOUNDATION

11. The United Nations Habitat and Human Settlements Foundation was
established by the General Assembly in its resolution 3327 (XXIX) of 16 De-
cember 1974 on the basis of decision 16(A)(II) of the Governing Council of the
United Nations Environment Programme. The Executive Director of UNEP was
charged under the resolution with the responsibility, under the authority and
guidance of the Governing Council of UNEP, of administering the Foundation
and providing the technical and financial services related to that institution. By
General Assembly resolution 32/162, the responsibilities of the Governing Coun-
cil were transferred to the Commission on Human Settlements, and provision
was made for the establishment of the United Nations Centre for Human Settle-
ments (Habitat) to be headed by its own Executive Director. Under that resolu-
tion, the Commission is charged with the responsibilities:

“(d) To give overall policy guidance and carry out supervision of the
operations of the United Nations Habitat and Human Settlements Foundation;

“(e) To review and approve periodically the utilization of funds at its
disposal for carrying out human settlement activities at the global, regional and
subregional levels; and

“(f) to provide overall direction to the secretariat of the Centre referred to
in section III below”.

The Executive Director of the Centre was given the responsibility to ad-
minister the Habitat Foundation and to exercise the functions previously per-
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formed by the Executive Director of UNEP over the Foundation under General
Assembly resolution 3327 (XXIX).

12. In this note by the Secretary-General to the General Assembly re-
garding the administrative arrangements of the Habitat Foundation (A/C.5/32/
24 of 17 October 1977), the Secretary-General proposed as follows:

“The financial operations of the Foundation are to be governed by the Finan-
cial Regulations and Rules of the United Nations, including any necessary
special or clarifying rules required to meet the authorized purposes of the
Foundation. These will be promulgated by the Secretary-General, including
such additional financial rules as may be required to further control the ac-
tivities under the Financial Regulations described in paragraph 42 and annex
II, if they should be approved by the General Assembly. While it would be
the intention of the Secretary-General to delegate much of the authority so
provided, he would retain custody of the funds of the Foundation and the
right to further amend or change the relevant financial rules as conditions
may require.”

Following acceptance of those proposals by the General Assembly, the
Secretary-General promulgated special financial rules applicable to the Foun-
dation (300 Series to the United Nations Financial Regulations and Rules).

13. In the light of the above, we consider that the Secretary-General has
the authority, even more directly than in respect of the Environment Fund, to
propose to the General Assembly for its approval in accordance with the Finan-
cial Regulations of the United Nations, the allocation of resources from the
Foundation to cover the programme support and administrative expenses of the
Foundation, including any common services.

C. ROLE OF THE EXECUTIVE DIRECTORS AND THE GOVERNING BODIES

OF UNEP AND HABITAT

14. The exercise by the Secretary-General or the General Assembly of the
residual authority under the United Nations constitutive instruments as outlined
in the preceding paragraphs does not take away the respective roles of the Execu-
tive Directors or the Governing Council (Council) of UNEP and the Habitat Com-
mission on Human Settlements (Commission). For, when the Secretary-General
or the General Assembly act in accordance with their respective competences,
they establish only the framework within which further action is to be taken, in
accordance with the applicable rules and procedures, by the Executive Directors
in the case of a decision by the Secretary-General, or by the Council or the Com-
mission in the case of action by the General Assembly. Thus, once the General
Assembly has acted on a proposal by the Secretary-General regarding allocations
of funds from the Environment Fund and the Habitat Foundation for the common
services, it would still be for the Executive Directors to work out the details, and
to obtain the necessary authorizations from the Council and the Commission for
the expenditures included in the budget approved by the General Assembly.

15 September 1988

__________________
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14. QUESTION OF WHETHER THE SECRETARY-GENERAL CAN
RECEIVE NOMINATIONS FOR ELECTION OF MEMBERS TO
THE COMMISSION AGAINST APARTHEID IN SPORTS AF-
TER THE DESIGNATED PERIOD OF TIME — ISSUES RE-
LATING TO THE REGIONAL DISTRIBUTION OF COMMIS-
SION SEATS AMONG THE STATES PARTIES — ARTICLE 11,
PARAGRAPHS 1 AND 3, OF THE INTERNATIONAL CON-
VENTION AGAINST APARTHEID IN SPORTS

MEMORANDUM TO THE ASSISTANT SECRETARY-GENERAL, CENTRE AGAINST APART-
HEID, DEPARTMENT OF POLITICAL AND SECURITY COUNCIL AFFAIRS

1. I wish to refer to a memorandum of 9 September 1988 on the above-
mentioned subject.

2. In that memorandum the following questions were raised:

(a) Can the Secretary-General, in his capacity as depositary of the In-
ternational Convention against Apartheid in Sports,78 legally receive nomina-
tions for election of members to the Commission against Apartheid in Sports
after a two-month period within which submission of nominees was invited (8
August 1988), referred to in article 11, paragraph 3, of the Convention?

(b) In the light of the fact that fewer nominations than the number of
Commission members have been received so far, could the meeting of the States
Parties to be convened by the Secretary-General pursuant to article 11, para-
graphs 3 and 4, of the Convention, be postponed?

(c) If the States Parties decided on a pattern for the regional distribu-
tion of Commission seats among the States Parties, what would happen if the
nominees from a regional group were fewer than the number of seats allocated
to that group?

3. The views of the Office of Legal Affairs are set out below and corre-
spond to the questions above:

(a) The text of the article provides that nominations are invited to be
submitted within a two-month period; it does not prohibit receipt of nomina-
tions after that date. In the light of the foregoing and of the Secretary-General’s
practice with regard to the submission of nominees to the General Assembly in
Assembly elections, it is our view that the Secretary-General should receive all
nominations sent to him by the States Parties up to the date of convening of the
meeting of the States Parties. He should in his report to the States Parties (and,
if necessary, addenda thereto) inform them of the nominations which were re-
ceived between 8 June and 8 August 1988 and nominations received thereafter.
It would then be for the States Parties to decide on the receivability of the nomi-
nations received after 8 August 1988. The practice of the General Assembly in
such circumstances is to normally agree to receive such “late” nominations.

(b) The provisions of article 11, paragraph 3, state unambiguously that
“the initial election shall be held six months after the date of the entry into force
of the present Convention”. The convening of the meeting of the States Parties
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to elect the members of the Commission is not made subject to any condition.
The meeting should be convened as required by the Convention. The Secretary-
General should report to the States Parties at that meeting if there are circum-
stances which prevent proceeding to the election of the Commission as envis-
aged by the Convention, such as too few nominees to fill the posts to be elected.
The States Parties would then decide on what course of action would be most
appropriate. We have not been able to ascertain in the practice of the General
Assembly that such situations have arisen in the past or how they might be
resolved. However, one way of dealing with the matter would be to suspend the
meeting of the States Parties and request the States Parties which have not yet
done so to submit nominations. This procedure can be followed with or without
a partial filling of the Commission seats during the initial part of the meeting of
the States Parties.

(c) (1) The Convention provides, in article 11, paragraph 1, that in
the election of the members of the Commission, the States Parties should have
“regard to the most equitable geographical distribution and the representation
of the principal legal system”. If the States Parties agree inter se that the most
effective way of implementing that provision is by allocating seats to regional
groups of the States Parties based on a particular pattern of distribution, such
agreement would constitute a “gentlemen’s agreement” among the States Par-
ties. The geographical distribution and representation of the principal legal sys-
tems on the Commission would clearly be based upon the States Parties to the
Convention and, logically, would be proportionate to the geographical distribu-
tion and principal legal systems representation that exists among the States Par-
ties at the time of election. As the term of Commission members is limited,
pursuant to article 11, paragraph 5, the States Parties may make adjustments if
they wish in the distribution of seats among geographical regions or principal
legal systems by agreeing on further “gentleman’s agreements” at subsequent
elections to reflect changes in the geographical distribution and principal legal
systems representation among the States Parties.

(2) If, after agreement has been reached on the geographical distribution,
there are too few nominees for a particular region to fill its allocated seats, there
is no legal obstacle to filling them with nominees from other groups. Indeed, the
specific treaty obligation of the States Parties is to elect a 15-member Commis-
sion. On the other hand, it is for the States Parties to ascertain whether any
deviations from an agreed distribution of seats pattern would run counter to the
treaty obligation that Commission members are to be elected by the States Par-
ties “having regard to the most equitable geographical distribution and the rep-
resentation of the principal legal systems”. Alternatively, the States Parties could,
as stated in paragraph 3(b) above, suspend the meeting and, with or without a
partial filling of the Commission seats, invite more nominations.

23 September 1988

__________________
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15. POSSIBILITY OF SUBMISSION OF DRAFT RESOLUTIONS
BY THE PRESIDENT OF THE GENERAL ASSEMBLY

MEMORANDUM TO THE UNDER-SECRETARY-GENERAL, OFFICE FOR POLITICAL AND

GENERAL ASSEMBLY AFFAIRS

1. As is well known, draft resolutions are normally submitted by Mem-
ber States. Other possibilities exist, however. Subsidiary organs reporting to the
General Assembly have been urged to make every effort to submit draft resolu-
tions in order to facilitate the consideration of the items in question. (See para-
graph 31 of annex VI to the Assembly’s rules of procedure.)  Furthermore, the
Chairman or a Vice-Chairman of the Main Committees have, following consul-
tations on a particular draft, submitted draft resolutions on the theory that such
drafts represented “consensus” or “no objection” drafts. (For example, in 1985
the Chairman of the Sixth Committee submitted a draft resolution on the “Ter-
rorism” item.)79

2. As far as the plenary practice is concerned, we are not aware of in-
stances of the President formally submitted and circulating a draft resolution
(i.e., a document with the heading “Draft resolution submitted by the Presi-
dent”). There have, on the other hand, been examples of the President proposing
decisions to be taken by the General Assembly. These normally relate to organi-
zational or procedural matters, such as the appointment of members to certain
subsidiary organs.80

3. The rules of procedure of the General Assembly not containing any
provision to the contrary, there would be no legal obstacle to the President of
the Assembly submitting a draft resolution to the plenary, just as Chairmen of
Main Committees have done.

11 October 1988

__________________

16. STATUS OF THE FEDERATION OF INTERNATIONAL CIVIL
SERVANTS’ ASSOCIATIONS — ISSUE OF FICSA ACQUIR-
ING CONSULTATIVE STATUS WITH THE ECONOMIC AND
SOCIAL COUNCIL — COUNCIL RESOLUTION 1298 (XLIV)
OF 23 MAY 1968

Memorandum to a Social Affairs Officer, Non-Governmental Organizations
Unit, Department of International Economic and Social Affairs

1. This responds to your inquiry concerning whether the application of
the Federation of International Civil Servants’ Associations (FICSA) for con-
sultative status with the Economic and Social Council, set out in its letter of 21
April 1988, can legally be considered.
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A. IS FICSA A NON-GOVERNMENTAL ORGANIZATION?

2. The first question is whether FICSA is a “non-governmental organiza-
tion” within the meaning of United Nations Charter Article 71, on which NGO
consultative status with the Economic and Social Council is based. In this con-
nection, it should be noted that the Council, in paragraph 7 of its resolution
1296 (XLIV) of 23 May 1968 (which in this respect is based on resolution 288
B (X) of 27 February 1950), has specified that “any international organization
which is not established by intergovernmental agreement shall be considered as
a non-governmental organization for the purpose of [the arrangements for con-
sultations with NGOs]”. Since FICSA was plainly not established by a treaty, it
would seem to qualify.

3.  It might, however, be noted that the legal status or rather nature of
FICSA is quite obscure — i.e., it might be questioned whether it is an “organi-
zation” at all. First, it is plainly not a legal person created by a national law.
Second, its members are staff associations of United Nations family intergov-
ernmental organizations (article 6 of the FICSA statutes of 13 February 1986),
and these in turn are quasi-organs of their respective intergovernmental organi-
zations, which derive their legal personality from these organizations. The Fed-
eration, however, was not created by an agreement among those intergovern-
mental organizations themselves, but among the staff associations — an agree-
ment that was concluded neither under any national law, nor as a treaty under
international law, nor yet under the law of a particular organization (e.g., the
United Nations). It has, however, achieved recognition from the competent United
Nations and inter-agency organs (e.g., United Nations General Assembly, Inter-
national Civil Service Commission, United Nations Joint Staff Pension Fund,
Consultative Office on Administrative Questions of the Administrative Com-
mittee on Coordination, etc.) — but it is not known whether it has ever been
“recognized” by any national government or organ.

4. Finally, it is listed in the authoritative Yearbook of International Orga-
nizations, in the 1987/88 edition under number CCO946y (i.e., as an “Intercon-
tinental Membership Organization”). (N.B.:  the Coordinating Committee for
Independent Staff Unions and Associations of the United Nations System
(CCISUA) is listed under number EEO236y, as an “Organization emanating
from places, persons, other bodies”.)

5. From all this it follows that FICSA may be considered to be an NGO
within the loose definition established and used by the Economic and Social
Council for this purpose.

B. IS FICSA’S PURPOSE COMPATIBLE WITH CONSULTATIVE STATUS WITH THE

ECONOMIC AND SOCIAL COUNCIL?

6. Paragraphs 1 and 2 of Economic and Social Council resolution 1298
(XLIV) require NGOs with which consultative status is to be established to “be
concerned with matters falling within the competence of the Council with re-
spect to international economic, social, cultural, educational, health, scientific,
technological and related matters and to questions of human rights” and to have
aims and purposes “in conformity with the spirit, purposes and principles” of
the Charter of the United Nations. On the face of it, the “Purposes and func-
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tions” of FICSA as set out in chapter II of its statutes would seem to satisfy
these requirements, though evidently it is up to the Council, acting on the rec-
ommendation of its Committee on NGOs, to determine whether the Council
agrees that this is so.

7. However, the actual purposes and activities of FICSA, as appears both
from its statutes and its reports, is to represent the staff of the United Nations
system organizations in various organizations and organs that are capable of
affecting these interests. It might therefore appear anomalous for such an orga-
nization, which is principally engaged in consultations and negotiations with
various United Nations organs (though not the Economic and Social Council)
on staff working conditions (i.e., the classical functions of a labour union with a
relatively restricted membership), to seek a status that would enable it to inter-
vene with various United Nations organs (the Economic and Social Council and
its Commissions, the Secretariat and in particular the Department of Public In-
formation, and even the General Assembly) — though generally speaking only
on matters within its field of competence, i.e., the representation of the staff of
intergovernmental organizations. Again, it is primarily for the Economic and
Social Council to decide whether this anomaly should prevent the achievement
of consultative status, though conceivably the General Assembly, which directly
or through intra- and interorganizational organs created by it, deals with FICSA
as an agent for the staff, might express its views on this question.

8. On the other hand, if it is assumed that FICSA’s purpose in applying
for consultative status is not in connection with its primarily union-like activi-
ties, but to bring to bear on international political processes and problems the
collective experience and good will of its membership, then an even graver
problem arises. How can an organization whose real members (i.e., the indi-
vidual staff members represented by the staff associations that constitute FICSA),
who are individually precluded as international civil servants from intervening
in the proceedings of the representative organs of intergovernmental organiza-
tions, do so itself on their collective behalf?  In this connection, it should be
noted that in recent years we have several times advised that staff should not
establish NGOs (e.g., Anti-Apartheid Group at United Nations Office at Geneva;
“Africa Rights”, a Pan-African NGO for the promotion and protection of hu-
man rights in Africa; International Association of Political Scientists for the
United Nations (IAPSUN)) to carry out even activities that would seem praise-
worthy and consonant with decisions of high political organs such as the United
Nations General Assembly, if these NGOs are to have primarily political func-
tions — for staff members are supposed to further the purposes of the organiza-
tions for which they work through their official activities carried out under the
direction of their respective supervisors and executive heads, and not in an indi-
vidual capacity.

9. This then is the essential dilemma in considering an application for
consultative status from FICSA:

(a) Either FICSA wishes merely to expand its union-like activities by
gaining access to United Nations organs in which it now has no standing and
which have no competence for staff regulations — and this is undesirable as
tending to confuse the management/staff relations in the United Nations and
other common systems organizations;
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(b) Or, FICSA wishes to transcend to some extent its narrow representa-
tive functions to enable its membership to make a different and substantive con-
tribution to the work of the United Nations — but this would seem to be incon-
sistent with how international officials are supposed to bring their talents and
efforts to bear on the international community.

C. CONCLUSION

10. Thus, though FICSA can, of course, apply for consultative status with
the Economic and Social Council and the decision on whether to grant that
status would be up to the Council (acting on the advice of its NGO Committee),
we might advise that, while there is no clear legal obstacle that would prevent
such a grant, important policy considerations suggest that such a step would be
anomalous and undesirable.

12 October 1988

__________________

17. ISSUE OF MEDALS BY THE UNITED NATIONS — POSSI-
BILITY OF ISSUING A COMMEMORATIVE MEDAL SERVICE
RIBBON IN RECOGNITION OF THE 1988 NOBEL PEACE
PRIZE AWARD TO UNITED NATIONS PEACEKEEPING
FORCES

Memorandum to the Under-Secretary-General, Office
for Special Political Affairs

1. This refers to the 7 October cable from the United Nations Peacekeep-
ing Force in Cyprus Force Commander to you (UNFICYP No. 1455), proposing
that the United Nations issue a special commemorative medal to mark the 1988
award of the Nobel Peace Prize to the United Nations peacekeeping forces. In
this regard, the Force Commander suggests that “the peacekeepers serving on
29 September 1988, the date of the announcement, should be awarded the medal
as representatives of those past and future peacekeepers”.

Precedents regarding the issue of medals by the United Nations

2. Up to now, three medals have been established by the United Nations
for award to military personnel who have served on behalf of the Organization.

(a) The United Nations Service Medal (Korea) was specifically autho-
rized by the General Assembly in resolution 483 (V) of 12 December 1950, and
regulations relating to the issue of the medal to personnel of the United Nations
forces in Korea were prescribed by the Secretary-General on 25 September
1951,81 and supplemented by an annex dated 17 October 1955,82 pursuant to that
resolution.

(b) The United Nations Emergency Force Medal was established for
award to military personnel serving on assignment to the Force (1956-1967) on
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the basis of regulations prescribed by the Secretary-General on 30 November
1957,83 pursuant to the authority of General Assembly resolution 1001 (ES-1) of
7 November 1956.84

(c) The United Nations Medal was established on the basis of regula-
tions prescribed by the Secretary-General on 30 July 195985 and revised in 1963,86

which provide that the Secretary-General is to designate the United Nations
organs in respect of which the medal shall be awarded.

3. At the time when the possibility of issuing a United Nations Medal
was raised, this Office advised that the Secretary-General had the authority to
establish such a special medal and award it to military personnel serving in any
United Nations operation. In advancing this view, we focused on the Secretary-
General’s administrative and executive powers in respect of subsidiary organs,
such as the United Nations peacekeeping missions concerned, in stating:

“… [T]he Secretary-General, as chief administrative officer of the Organiza-
tion and in accordance with the appropriate resolutions creating the subsid-
iary organs in question, has the authority to establish and award a United
Nations medal for military personnel as a recognition of their services in a
particular operation  There is no doubt that he can send letters to any person-
nel under his authority, recognizing their services … [C]ommemorative med-
als for military personnel can be considered similar to such letters. When the
question first arises of awarding the medal to the members of any particular
organ it will, of course, be necessary to ascertain from the terms of the reso-
lution creating that organ, that the Secretary-General has administrative and
executive power in relation to that organ of the nature outlined …”

4. In concluding that the Secretary-General had the power to issue the
United Nations Medal without express General Assembly authorization, we re-
ferred to an opinion given by this Office to Mr. Ralph Bunche, distinguishing
between the two precedent cases of Korea and United Nations Emergency Force
and explaining why a specific General Assembly resolution was required in the
first situation and not in the other. The opinion pointed out that, in the case of
Korea, forces and other assistance were made available, under Security Council
resolution 84 (1950) of 7 July 1950, to a Unified Command under the United
States, and that the Secretary-General was not given any authority over the Com-
mand or the forces under it.87  In respect of UNEF, however, the position of the
Secretary-General was different, as he was specifically authorized to issue regu-
lations and instructions, and to take all other administrative and executive ac-
tion in connection with the Force. The issue of a medal to military members of
the Force was therefore considered to come within the terms of authority con-
ferred on the Secretary-General.

Possibility of issuing a Commemorative Medal/Service Ribbon in recognition
of the 1988 Nobel Peace Prize award to United Nations peacekeeping forces

5. On the basis of the above, it is our opinion that if the Secretary-Gen-
eral wished to issue a special medal commemorating the award of the 1988
Nobel Peace Prize to the United Nations peacekeeping forces, he has the au-
thority to establish such a commemorative medal and to prescribe regulations
governing the award thereof. Alternatively, instead of issuing a special medal,
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the Secretary-General might consider designating a distinctive service ribbon,
with features reflecting the Nobel Peace Prize award, to be attached to the United
Nations Medal when issued to military personnel serving on the qualifying date
in the respective peacekeeping missions.

6. If the Secretary-General decides to establish a special commemorative
medal, the regulations to be prescribed for its issuance would need to specify,
inter alia, the following:

(a) The United Nations peacekeeping operations in respect of service
with which the medal shall be awarded (i.e., the particular observer missions
and peacekeeping forces);

(b) The qualifying date or dates to serve as the basis for establishing
eligibility to receive the medal (e.g., announcement of the Nobel Peace Prize
award on 29 September 1988, conferral of the prize on 10 December 1988);

(c) Whether there need be a minimum period of service with any such
peacekeeping operation in order to be eligible to receive the medal (e.g., 90
days, 6 months);

(d) The personnel of each such organ who shall be deemed to be eli-
gible to receive the medal;88 and

(e) The specifications for the form and other features of the medal.

7. If it is instead decided to commemorate the award of the Nobel Peace
Prize by specifying a special service ribbon from which the regularly issued
United Nations Medal will be suspended, the Secretary-General would need to
determine the specifications of the ribbon, pursuant to the provisions of article
II of the Regulations for the United Nations Medal, as well as the eligibility
requirements referred to in subparagraphs 6(a) to (d) above.

10 November 1988

__________________

18. ISSUE OF ACCOUNTABILITY OF EXECUTING AGENCIES
— RELATIONSHIPS BETWEEN UNITED NATIONS DEVEL-
OPMENT PROGRAMME AND THE EXECUTING AGENCIES

Memoranda to the Officer-in-Charge, Bureau for Programme Policy and
Evaluation

1. This responds to your memorandum of 2 March on the accountability
of executing agencies, the delay of which is greatly regretted.

2. We note that at the last Session of the Governing Council, a document
entitled DP/1988/19/Add.4 was circulated for consideration by the Council on
this subject. Paragraphs 12 and 13 of the document read as follows:
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“12. The case can probably be made, if on no other ground than by anal-
ogy to the common law of principal/agency relations, that agencies have
the duty to be accountable towards the United Nations Development
Programme (UNDP) for funds entrusted to them. The real question is not
whether agencies have a duty to account to UNDP, either based on signed
agreements or common law principles, but rather what such accountability
means in practice. The answer to this question, in turn, is one of practical,
administrative reality. It is not a truly legal issue.

“13. It also appears that it would be difficult to apply penalties in the
traditional type of UNDP project. Penalty schemes are normally associated
with large-scale construction and civil works.”

3. We, of course, share your appraisal of the question of accountability of
executing agencies as important in the implementation of UNDP projects, and
while we do not dispute that it is not just legal, we believe, however, that in
order to engage the responsibility of executing agencies, financially, operation-
ally or otherwise, a legal obligation must first be demonstrated. It is for this
reason that we have taken some time to research the questions you raised and
also to make attempts, unsuccessfully, to meet with you and obtain more infor-
mation on the policy aspects of the matter.

4. There have been a number of cases in the past, which we are review-
ing, in which the question of accountability has arisen, mainly as a result of the
failure of the executing agency concerned to perform in accordance with:  (a)
the agreement between the executing agency and UNDP, (b) the agreement be-
tween the government, UNDP and the executing agency, or (c) the contractual
arrangements made by the executing agency with third parties. This Office has,
in fact, successfully assisted in resolving some of these cases and we consider
that they can serve as precedents in the formulation of general principles to be
applied in the future.

5. In this context, we wish to clarify that the relationship between UNDP
and the executing agencies is governed primarily by:  (a) the executing agency
agreements; (b) the project documents signed between UNDP, the Governments
and the executing agencies concerned; (c) the mandate accorded to the various
organizations concerned, by their constitutive organs; and, generally, (d) the
general principles of private and public international law. Therefore, the anal-
ogy merely to common law principles or individual national law regimes would
in our view only lead to misconceptions as to the legal status of executing agen-
cies and their role in execution of UNDP projects.

11 August 1988

1. This is further to our memorandum of 11 August, in response to yours
of 2 March, and the meetings held recently between…representatives of our
two offices, on the question of accountability of executing agencies.

2. In your memorandum of 2 March you requested advice on the interpre-
tation and application of article VII of the United Nations Development Programme
(UNDP) Agreement with Executing Agencies, which reads as follows:
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In the execution of technical cooperation activities, the Executing Agen-
cies shall have the status of an independent contractor vis-à-vis UNDP. The
executing agency shall be accountable to UNDP for its execution of such activi-
ties. (emphasis added)

You wanted to know, more specifically:

(a) Whether the executing agencies that are parties only to the Special Fund
Agreement and have not signed the UNDP agreement with executing agencies are
bound by the same obligation of accountability specified by article VII above;

(b) The meaning of “accountability” in the context of the execution of
development projects by the executing agencies with UNDP funds;

(c) Whether executing agencies are legally accountable to the UNDP
for project funds entrusted to them by UNDP;

(d) The extent to which the obligation of accountability encompasses
responsibility for the “good or bad” performance of the project; and lastly

(e) The sanctions at the disposal of UNDP if the executing agency fails
in its duty of accountability to UNDP.

A. SPECIAL FUND

3. Article XII of the Special Fund Agreement with Executing Agencies
provides in paragraph 2 that “any matter for which no provision is made in this
Agreement shall be settled by the Parties in keeping with the relevant resolu-
tions and decisions of the appropriate organs of the United Nations”.

4. Furthermore, the Special Fund Agreement provides that each project
shall be implemented in accordance with a plan of operation (Project Docu-
ment), as shall be agreed to by the Special Fund (now UNDP), the Government
and the executing agency. The plan of operation normally provides that the project
shall be carried out in accordance with the UNDP Standard Basic Assistance
Agreement (SBAA) which states, in article I, that the assistance given to the
Government shall be furnished and received in accordance with, inter alia, the
relevant and applicable resolutions and decisions of the competent UNDP or-
gans. A similar provision is to be found in article I(3) of the Special Fund Agree-
ment with Governments.

5. The concept of accountability is contained in paragraph 43 of the an-
nex to General Assembly resolution 2688 (XXV). It reads:  “Every executing
agent will be accountable to the Administrator for the implementation of
programme assistance to projects”. The General Assembly has also reiterated
this in its more recent resolution 42/196 of 11 December 1987, which states, in
paragraph 32, as follows:

“[The General Assembly] … requests United Nations funding organiza-
tions, especially the United Nations Development Programme, to adhere
rigorously to established criteria and procedures in the selection of execut-
ing agencies to be recommended to recipient Governments so as to ensure
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the provision of technical expertise and appropriate project support, in-
cluding technical backstopping, as well as the reliability and accountabil-
ity of the executing agencies”. (emphasis added)

6. Furthermore, the Governing Council has on many occasions, similarly,
urged that executing agencies should be “fully accountable” for the fulfilment
of their obligations to UNDP.89  In the most recent of these decisions (decision
87/13 of 18 June 1987), the Governing Council urged “the Administrator to
initiate appropriate measures to ensure improved performance by the executing
agencies so that they are fully accountable for the fulfilment of their obligations
in the execution of projects supported by the United Nations Development
Programme”.

7. It is considered, therefore, that the basic principles of General Assem-
bly resolution 2688 (XXV), and in particular paragraph 43 of its annex, bind all
executing agencies, including those which have not concluded an agreement
with UNDP that incorporates article VII referred to in paragraph 2 above.

B. ACCOUNTABILITY

8. The expression “accountable” or “accountability” was first used, with-
out definition, in the Jackson report, entitled “A Study of the Capacity of the
United Nations Development System” (Capacity Study),90 and has not been ex-
pressly defined either by the General Assembly in its resolutions on the matter,
or by the Governing Council. Black’s Law Dictionary (fifth edition, 1979) de-
fines “accountable” to mean “subject to pay, responsible, liable”.

9. In the context in which the expression was used in the Capacity Study,
it would seem that agencies, though recognized as partners with UNDP in the
development field, were expected when implementing UNDP-funded projects
to be answerable to the Administrator, who would in turn be answerable to the
Governing Council, for the proper implementation of the project, in accordance
with the provisions of the project document. The study states:

“The Administrator of UNDP would thus be accountable to individual Gov-
ernments for operations which UNDP undertook to conduct in agreement
with them and to the Governing Council for the entire programme and its
implementation. This would have implications for the relationship between
UNDP and each Agency. The latter would be accountable to the Adminis-
trator of UNDP for any project operations that it undertook to execute on
behalf of UNDP. It would thus act as an agent of UNDP at the request of
the Administrator, under the terms of an agreement which might be called
a contract.”91

C. OBLIGATIONS

10. Resolution 2688 (XXV) was adopted by the General Assembly fol-
lowing the recommendations contained in the Capacity Study. The Capacity
Study envisaged that projects funded by UNDP would be executed by an agency
on the basis of a contract containing the respective obligations of the parties.
The agency would have a contractual obligation to UNDP for the proper perfor-
mance of the project entrusted to it.
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11. The Capacity Study recommended in paragraph 116, chapter V, that
an executing agency should always be responsible to the Administrator for imple-
menting the project in accordance with the contract, and the Administrator would
in turn be responsible to the Governing Council for administering the contract.
The Administrator would be responsible to ensure that the project was being
carried out satisfactorily and that the terms of the agreement with the Govern-
ment were being met.

12. In paragraph 118, chapter V, the Capacity Study states that among the
obligations to be contained in the contract, which the Administrator would be
responsible to enforce, would be to ensure that:

(a) Target dates were being met in accordance with the network analysis;

(b) Costs were as agreed;

(c) Personnel provided were effective and adaptable to local sensibili-
ties; and

(d) Technical specifications were being adhered to.

13. The responsibilities of the executing agencies referred to in paragraph
116, chapter V, of the Capacity Study have been incorporated in the UNDP
Agreement with Executing Agencies.92  They are also contained in the UNDP
Financial Regulations and Rules.93

However, it is normally the project document which defines the precise
obligations of the parties to the project.94

Project document

14. The contract envisaged by the Capacity Study, to contain the obliga-
tions of executing agencies and of the other parties to the project:  the Govern-
ment and UNDP, is the project document, which is prepared for all UNDP projects
and services as the obligating document for release of funds. The Study envis-
aged that once a project is approved, a project document would be concluded by
the parties, and that it would form the basis for project implementation. The
Study stated:

“This document, which would be based on the project description outlined
in paragraph 88, would first define clearly both the general objectives of
the project and the overall responsibilities assumed by the Government
and the Administrator of UNDP, respectively, for the attainment of those
goals. The agreement would then specify in sufficient detail the actions to
be performed by all concerned — notably the bodies designated to execute
the project, both within the country and on the international side — to
enable a network analysis to be prepared by which later performance could
be measured against time and accomplishment targets. The joint responsi-
bility of the parties would not end until appropriate follow-up action (e.g.,
investment, where relevant) had been achieved.
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“133. In cases where execution was assigned to a specialized agency, the
agency’s contractual obligations to the Administrator would be specified.
The agency would also be a signatory to the agreement with the Govern-
ment. Where the Administrator had contracted the project to an agent out-
side the United Nations system, or was directly executing the project him-
self, he alone would sign the agreement with the Government. In the former
case, a separate contract would be signed between the Administrator and
the executing agent. Likewise, when responsibility for execution was as-
signed within the United Nations system, with the proviso that all or part
of the work should be subcontracted outside, the specialized agency would
sign a similar contract with the subcontracted agent or agents. Provision
for the expeditious amendment of these documents by agreement between
the parties concerned would be essential since changing conditions may
invalidate earlier assumptions.

“134. In these documents, the responsibilities of each party would be
defined as follows:

— The Government would undertake to fulfill its obligations in accordance
with the agreed plan of operation.

— The Administrator would be fully responsible for those actions which
he had undertaken to perform under agreement with the Government. If he
had contracted with a specialized agency or agent to carry out some of
these functions on his behalf, he would have to administer the contract to
ensure that the functions were executed in accordance with the terms of the
contract. He should delegate the authority for administering the contract in
the field to the Resident Representative, assisted by appropriate staff.

— The executing agency or agent, in accordance with its contractual re-
sponsibilities to the Administrator, would implement those functions for
which the Administrator had accepted responsibility towards the Govern-
ment and would report on the progress of implementation to whomever the
Administrator had delegated authority to administer the contract. In most
cases, the Resident Representative would have this responsibility and, ac-
cordingly, authority should be given to the project manager to report to the
Resident Representative. The project manager would naturally maintain
direct contact with his employer, specialized agency or otherwise.

— The Resident Representative would have to ensure that the project was
being implemented in accordance with the plan of operation, including the
network analysis.”  (chapter five, “A Study of Capacity of the United Na-
tions Development System”)

15. In the circumstances, it would be correct to state that executing agen-
cies are legally and operationally answerable to the Administrator for the proper
implementation of the project entrusted to them for execution. This would en-
compass being responsible for the proper utilization of the funds budgeted for
the project, timely completion of the project activities and accomplishing tar-
geted objectives in the project specifications.
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16. The main problem which seems to have arisen, assuming that the
obligations of the parties are clearly defined in the relevant legal documents
governing a project, is how the Administrator can enforce compliance of such
obligations by the executing agency concerned. It is in this context, we note,
that suggestions have been made regarding instituting sanctions or penalties,
and even adopting further measures such as reducing the use of executing agen-
cies in favour of government execution and encouraging competition among
agencies (DP/1988/19/Add.4).95

D. COMPLIANCE

17. The question of compliance must be examined in the context of the
imperfect international legal system which governs the relationship between
international organizations among themselves or with Governments, in the ex-
ecution of their respective mandates.96  While in the national legal system, a
state possesses the authority to impose sanctions or penalties for violations of
the public order and compensatory schemes are established to enforce obliga-
tions arising from inter-personnel relations, such authority is at best deficient in
the international legal order for lack of a sovereign power and enforcement pro-
cedures.

18. However, the lack of a sovereign authority or of a mechanism for
enforcement of sanctions or penalties in the international legal order does not
mean that legal obligations cannot be created, and that where created cannot be
relied upon. On the contrary, in all international legal relations, pacta sunt
servanda is recognized as an elementary and universally accepted principle,97

and by and large the system functions relatively well on the basis that obliga-
tions freely entered into will be observed.98

19. Pacta sunt servanda is also incorporated in the 1986 Vienna Conven-
tion on the Law of Treaties between States and International Organizations or
between International Organizations,99 as article 26 of the Convention. The ex-
ecuting agencies are therefore bound to observe in good faith the obligations
freely entered into with UNDP in execution of projects entrusted to them. The
non-existence of sanctions does not change this obligation.

20. In the UNDP Agreement with Executing Agencies, article XIV(2)
provides that “any relevant matter for which no provision is made in this agree-
ment or any controversy between the Parties shall be settled in keeping with the
relevant resolutions and decisions of the appropriate organs of the United Na-
tions. Each Party shall also give full and sympathetic consideration to any pro-
posal advanced by the other under this paragraph”.

21. The procedure for resolving disputes outlined in article XIV(2) of the
UNDP Agreement with Executing Agencies has, in fact, been used effectively
in the past when disputes have arisen. We consider that this procedure, together
with the existing interagency forums such as the Administrative Committee on
Coordination, the Consultative Committee on Administrative Questions (finan-
cial and budgetary), etc., established for review of development assistance ques-
tions, as well as the deliberative bodies such as the Governing Council, the
Economic and Social Council and the General Assembly, are adequate to ensure
that redress of any major problems which might arise in the course of project
implementation are satisfactorily resolved.
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22. In addition to the modes of settlement of disputes which might arise
in the course of project execution involving United Nations system organiza-
tions as discussed in the paragraphs above, UNDP is, of course, entitled to take
other action as provided in the UNDP agreement with executing agencies. Such
action may not be equivalent to sanctions or penalties which are available within
the national legal system but could, in appropriate cases, be used effectively as
shown in the attached case studies, to ensure future compliance.

23. They could, for example, be held responsible for payment of com-
pensation in case of breach of their contractual obligations under the subcon-
tract or to pay compensation for injury to third parties, or to take remedial ac-
tion in case of deficiencies in execution of the project. Steps can also be taken to
monitor the performance of the executing agency on the project and take cor-
rective action prior to extension or renewal of project funds, by withholding
approval of additional funds for the extensions of project activities.

24. Finally, the alternative remedies available to UNDP include suspen-
sion or termination of execution of the project by the particular executing agency,
as provided in article I of the Special Fund Agreement and article XII of the
UNDP Agreement with Executing Agencies. UNDP can, of course, also decide
to terminate the Executing Agency Agreement altogether in accordance with
article XII (3) of the Special Fund Agreement and article XIV (3) of the UNDP
Agreement with Executing Agencies.

Conclusion

25. On the basis of the above review of the various aspects of account-
ability, it is clear that the General Assembly intended that executing agencies
should be held responsible for the proper management of funds entrusted to
them by UNDP and the efficient implementation of the project activities agreed
to between the Government, UNDP and the executing agency as specified in the
project document.

26. The Administrator has the responsibility to monitor the performance
of executing agencies and to report thereon to the Governing Council. The Gov-
erning Council in turn would have the option to take such action as is necessary
to effect corrective measures to ensure proper performance of project activities
by the agencies either on its own or through recommendations for appropriate
action to be taken by the Economic and Social Council or the General Assem-
bly.

27. In addition to such action as the deliberative bodies may decide to
take, the Administrator has been accorded adequate administrative authority to
enforce agreements entered into between UNDP and the executing agencies.
The administrative action open to the Administrator consists, essentially, of en-
forcing the obligations undertaken by the executing agencies in their agree-
ments with UNDP as well as in the project documents, through the settlement of
disputes provisions or by taking the unilateral measures of suspension or termi-
nation, of the withholding of inadequately or improperly justified payments.

28. As can be seen from the case studies, there are adequate means for
enforcing the obligations undertaken by the parties to a project on a case-by-
case basis, and, in fact, this has been achieved in the past very successfully
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through amicable settlement of disputes. It is our considered opinion that the
existing procedures are sufficient to ensure enforcement of the obligations un-
dertaken by the executing agencies and that most of what needs to be done to
improve project execution is essentially operational and not legal.

21 November 1988

__________________

19. DEFINITION OF THE TERM “UNFORESEEN AND EXTRAOR-
DINARY EXPENSES” — GENERAL ASSEMBLY RESOLU-
TION 42/227

Memorandum to the Assistant Secretary-General for Programme Planning,
Budget and Finance, Department of Administration and Management

1. I refer to your memorandum of 24 October 1988 requesting our inter-
pretation of General Assembly resolution 42/227, which authorizes the Secre-
tary-General, under specific conditions, to enter into financial commitments for
which no provision has been made in the budget. With reference to paragraph
1(a) of the resolution, you specifically ask whether the Secretary-General may
exercise the power to make the commitments referred to therein while the Gen-
eral Assembly is in session.

2. Under current practice, the General Assembly biennially adopts a reso-
lution authorizing the Secretary-General to make commitments in respect of
unforeseen and extraordinary expenses of certain kinds not contemplated in the
budget appropriations approved by the General Assembly. The purpose of the
resolution is to give the Secretary-General the financial means to respond im-
mediately to certain needs, including certain emergency situations, while re-
serving ultimate control in financial matters to the General Assembly. Such ex-
penditures may be needed, in particular, as a result of Security Council deci-
sions relating to the maintenance of peace and security.

3. The scope of the present General Assembly resolution on unforeseen
and extraordinary expenses was determined in 1961, after a review by the Advi-
sory Committee on Administrative and Budgetary Questions (ACABQ) and the
Fifth Committee of the scope of previous resolutions on this subject. The report
of ACABQ at that time (A/4715) conveyed the impression that ACABQ was
considering the issue of unforeseen and extraordinary expenses in the context
of expenses arising between sessions of the General Assembly.

Although the fact that the Secretary-General has not, as far as we are aware,
exercised the power to make commitments as authorized by paragraph 1(a) of
the resolution while the General Assembly is in session suggests an understand-
ing that those powers might be exercised only during the period between regu-
lar sessions, no firm conclusion can be drawn from this practice, as there is no
evidence that a need to enter into such commitments ever arose during an As-
sembly session.
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4. A far stronger case can be made for interpreting paragraph 1 as em-
powering the Secretary-General to make the commitments therein described
even when the General Assembly is in session. In the first place, no temporal
limitation on the exercise of the power is explicitly specified, even though an
explicit limitation could easily have been included. Secondly, the opening words
of the paragraph, which govern subparagraph (a), authorize the Secretary-Gen-
eral to “enter into commitments in the biennium 1988-1989”, while subpara-
graph (a) authorizes the Secretary-General to enter into the commitments de-
scribed therein “in any one year of the biennium 1988-1989”. This language
appears to empower the Secretary-General to enter into the commitments at any
time during 1988 or 1989, even at periods when the General Assembly is in
session.

5. This view is fortified by the following considerations. If subparagraph
(a) were to be interpreted as not empowering the Secretary-General to enter into
commitments described in the subparagraph at times when the General Assem-
bly is in session, the Secretary-General would at such times have to obtain Gen-
eral Assembly authorization for such commitments, leading to a possibly unac-
ceptable delay in dealing with emergency situations. In addition, since subpara-
graphs (a), (b) and (c) stand on the same footing within the paragraph, the same
interpretation would have to be placed on subparagraphs (b) and (c). It is un-
likely that the General Assembly would have intended its authorization to be
necessary for, e.g., an unforeseen commitment of a small amount relating to
expenses incurred in the appointment of assessors, or the calling of witnesses or
the appointment of experts, in a proceeding before the International Court of
Justice (subparagraph (b)(ii)), just because it happened to be in session.

6. Furthermore, paragraph 3 of the resolution clearly states or implies
that, in respect of the commitments therein described, consideration by the Gen-
eral Assembly is necessary. The absence of any corresponding reference to the
General Assembly in paragraph 1 suggests that Assembly consideration was not
considered necessary for the smaller commitments therein described.

7. While, therefore, the question is not free from doubt, we favour the
view that the Secretary-General can act in terms of paragraph 1 without autho-
rization from the General Assembly, even when the Assembly is in session. The
provisions of paragraph 2 would, however, have to be observed.

2 December 1988

__________________
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20. FORM OF CREDENTIALS — QUESTION OF WHETHER REP-
RESENTATIVES OF STATES NOT HOLDING FORMAL CRE-
DENTIALS OR INTERNATIONAL ORGANIZATIONS PAR-
TICIPATING AS OBSERVERS MAY SIGN THE FINAL ACT
OF A CONFERENCE

Cable to the United Nations Office at Vienna

Reference is made to your telephone inquiry of 15 December 1988 request-
ing our urgent response on the following questions:

(a) Whether representatives of States not holding credentials issued by
the Head of State or Government or Minister for Foreign Affairs as provided for
in rule of procedure 3, but nevertheless entitled under rule of procedure 5 to
participate in the conference may sign the Final Act of the conference.

At the 1986 Vienna Conference on the Law of Treaties between States
and International Organizations or between International Organizations, repre-
sentatives of States who held letters or notes verbales from the permanent repre-
sentative of the permanent mission of the State concerned signed the Final Act
of the Conference. The Director of the Codification Division and the Chief of
the Treaty Section are in agreement that as the Final Act is essentially a brief
record in “journal form” of what transpired at a conference, representatives who
participated in the conference under applicable rules of procedure should be
entitled to sign the Final Act. As you know, of course, credentials from the Head
of State or Government or the Minister for Foreign Affairs are necessary for
signature of the Convention.

(b) Whether organizations participating in the conference as observ-
ers may sign the Final Act. Organizations participating as observers signed the
Final Acts at the 1986 Vienna Conference on the Law of Treaties Between States
and International Organizations or between International Organizations, at the
1983 Conference on Succession of States in Respect of State Property, Archives
and Debts, and at the 1982 Third United Nations Conference on the Law of the
Sea. In all such cases, the European Economic Community signed the Final Acts.

16 December 1988

__________________
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Procurement

21. PROCUREMENT OF GOODS — FINANCIAL REGULATION
15.1 — UNITED NATIONS SPECIAL CONDITION ON COL-
LABORATION WITH SOUTH AFRICA — MEANING OF THE
EXPRESSION “ACCEPTABLE BIDDER”

Memorandum to the Chief, Contracts and Procurement Service, United
Nations Department for Transnational Corporations Development

1. Reference is made to your memorandum of 27 June, seeking advice on
the United Nations Population Fund’s request that, as in the case of South Af-
rica, goods made in State A should not be supplied to State B under United
Nations purchase orders.

Background

2. UNFPA’s request seems to stem from purchase order No. 7-21-72119B
issued by United Nations Department for Transnational Corporations Develop-
ment (UNDTCD) on 30 December 1987 to a corporation for provisions of of-
fice supplies, including stencils which are said to originate from State A. The
purchase order contained the United Nations Special Condition on Collabora-
tion with South Africa, on the basis of which the UNFPA representative in State
B requested that a similar provision should be adopted by the United Nations so
that State A made goods are not supplied to State B, in view of that country’s
policy towards State A. His letter, dated 18 May 1988, reads as follows:

“As you may know State B has no diplomatic or commercial ties with State
A and bans all its products from being imported into the country.

Therefore as in the case of South Africa, a special condition should be
established so as no products made in State A be purchased for delivery
under headquarters purchases for projects in State B. This is imperative in
order to preserve the Fund’s image in State B and avoid embarrassing situ-
ations with the national authorities.”

Executing agency

3. UNDTCD acts in this case as executing agency of UNFPA and, under
UNFPA financial regulation 15.1, the funds obtained from UNFPA are to be
administered in accordance with the United Nations financial regulations, rules,
practices and procedures. The regulation states:

“The administration by executing agencies of funds obtained from or
through UNFPA shall be carried out under their respective financial regu-
lations, rules, practices and procedures to the extent that they are appropri-
ate. Where the financial governances of an executing agency do not pro-
vide the required guidance, those of UNFPA shall apply.”
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Cancellation of the order

4. The Special Condition on Collaboration with South Africa, to which the
UNFPA representative refers and on the basis of which he requested that a similar
provision be incorporated in United Nations purchase orders for products made in
State A, was adopted in compliance with the specific request of the General As-
sembly to the Secretary-General “to refrain from any purchase, direct or indirect,
of South African products” and “to deny any contracts or facilities to transnational
corporations and financial institutions collaborating with South Africa”.100  The
condition is of general application and is incorporated in all United Nations Gen-
eral Conditions and purchase orders; it applies to all United Nations purchases
worldwide irrespective of use or country of destination.

In the absence of an unequivocal legislative mandate, therefore, a Special
Condition similar to that on South Africa cannot be incorporated in a United
Nations purchase order to exclude purchases, or contractors, from a State Mem-
ber of the United Nations.

5. Furthermore, United Nations contracts are awarded on the basis of
competitive tenders to the lowest acceptable bidder. The expression “acceptable
bidder” in financial rule 110.21 has in the past been interpreted to refer only to
the responsiveness of the bid to the technical specifications in the advertisement
or request for proposals. It has not been applied to take account of consider-
ations extraneous to the tender process, except in compliance with a mandatory
norm of the United Nations to exclude certain bidders or products. Accordingly,
since no condition was incorporated in the contract with the vendor regarding
State A products, we consider that there is no legal basis, without incurring
substantial damages, for cancelling the order at this stage. We note, in this re-
spect, that the purchase order has already been accepted by the vendor and the
company’s invoice ($2,295.20) submitted on 17 March 1988 awaits payment.

14 July 1988

__________________

Treaties

22. SIGNATURE OF TREATIES OR AGREEMENTS BY THE
UNITED NATIONS — 1986 VIENNA CONVENTION ON THE
LAW OF TREATIES BETWEEN STATES AND INTERNA-
TIONAL ORGANIZATIONS OR BETWEEN INTERNATIONAL
ORGANIZATIONS

Letter to the Legal Counsel, World Intellectual Property Organization

With reference to your letter of 26 November concerning the 1986 Vienna
Convention on the Law of Treaties between States and International Organiza-
tions or between International Organizations, I regret the delay in replying, which
was attributable to the press of business at the end of the General Assembly and
then the holiday season.
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In our view, the conclusion of this Convention was a very significant event
in the process of the codification of international law in the field of treaty rela-
tions of international organizations. It is worth mentioning in this regard that
the Administrative Committee on Coordination, at its second regular session
held on 22 and 23 October 1986, took note of the outcome of the Vienna Con-
ference at which the Convention was adopted and “urged the organizations of
the United Nations system to give favourable consideration to seeking authori-
zation from competent organs to sign the Convention in accordance with article
82, paragraph (c), thereof and, in due course, to deposit instruments relating to
acts of formal confirmation in accordance with article 83 of the Convention”.

As you know, under the Final Provisions of the Convention, namely, ar-
ticle 82, it was open to the international organizations invited to participate in
the 1986 Vienna Conference, including the World Intellectual Property Organi-
zation, to sign the Convention until 30 June 1987. In a letter dated 19 February
1987, I informed you that pursuant to a General Assembly decision, the Secre-
tary-General authorized myself and my deputy to sign the Convention for the
United Nations and we did so on 12 February 1987.

The signature of treaties or agreements by the United Nations is one of the
inherent powers of the Secretary-General and is, particularly as far as very tech-
nical matters are concerned, often delegated to the head of the department which
has the operational responsibility for the instruments to be signed. Normally,
therefore, the authorization of the General Assembly is not required. However,
the Organization has never been in a position to sign a codification convention.
Consequently, due to the nature of this Convention, it was decided that a request
for authorization for the Organization to sign the Convention should be submit-
ted to the General Assembly. This was done at the forty-first session and the
required decision (41/420) was obtained on 3 December 1986.

…

With the time limit prescribed by article 82 of the Convention, it was signed
by 27 States and 10 international organizations. It was subsequently ratified
under article 83 of the Convention by two States.

Signature of the 1986 Vienna Convention by an international organization
does not have the effect of expressing the consent of that Organization to be
bound by the Convention. That would require a separate “act of formal confir-
mation” as foreseen in article 83 of the Convention. Therefore, the signature of
the Convention by a sufficient number of international organizations was mainly
sought for two purposes — first of all, to demonstrate the interest of organiza-
tions in the Convention and thus to help generate support from States to bring
the Convention into force. Secondly, by signing the Convention the organiza-
tion, in order to become a party to it, will later only have to submit an instru-
ment of an act of formal confirmation and need not provide a declaration of its
capacity to conclude treaties, which is required of organizations that accede to
the Convention.

In this regard, it should be noted that under article 84 of the Vienna Con-
vention, those organizations which failed to sign the Convention within the speci-
fied time limits may accede to it but must submit a declaration in the instrument
of accession that the organization has the capacity to conclude treaties.
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The question of the United Nations submitting an instrument relating to an act
of formal confirmation does not arise at the current stage. Such a step is to be con-
sidered in the light of relevant developments, including the increase in the number
of United Nations Member States ratifying or acceding to the Convention.

20 January 1988

__________________

23. INTERPRETATION OF THE PROVISIONS OF ARTICLE 57,
PARAGRAPH 1, OF THE AGREEMENT ESTABLISHING THE
COMMON FUND FOR COMMODITIES — CONDITIONS FOR
ENTRY INTO FORCE OF THE AGREEMENT

Memorandum to the Secretary-General of the United Nations Conference on
Trade and Development

1. This is in reply to your request of 26 February 1988 for a legal opinion
on the questions that have been raised in recent months as to the interpretation
of the provisions of article 57, paragraph 1, of the Agreement Establishing the
Common Fund for Commodities.101

I

2. The Agreement Establishing the Common Fund for Commodities was
adopted on 27 June 1980 at a Negotiating Conference convened by the United
Nations Conference on Trade and Development. The Secretary-General of the
United Nations in article 55 of the Agreement was designated depositary and
the Agreement was opened for signature on 1 October 1980. Article 57, para-
graph 1, of the Agreement provides that it shall enter into force:

(a) on deposit of instruments of ratification, acceptance or approval from
at least 90 States;

(b) provided “their total subscriptions of Shares of Directly Contrib-
uted Capital comprise not less that two thirds of the total subscriptions of Shares
of Directly Contributed Capital allocated to all States specified in Schedule A
and that not less than 50 per cent of the target for pledges of voluntary contribu-
tions to the Second Account … has been met”; and

(c) provided further “that the foregoing requirements have been ful-
filled by 31 March 1982 or by such later date as the States that have deposited
such instruments by the end of that period may decide by a two-thirds majority
vote of those States;

(d) and if “the foregoing requirements have not been fulfilled by that
later date, the States that have deposited such instruments by that later date may
decide by a two-thirds majority vote of those States on a subsequent date”.
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For convenience of reference, subsequent paragraphs of this memorandum
use the expressions:  “ratifying States” to denote States that have deposited
instruments of ratification, acceptance or approval; “basic requirements” to de-
note the requirements in (a) and (b) above; and “date(s)” to refer to the date 31
March 1982 and subsequent dates for fulfilment of the “basic requirements” in
(a) and (b) above.

3. The basic requirements in (a) and (b) above were not fulfilled by the
stipulated date 31 March 1982 and, as required by article 57, paragraph 1, the
ratifying States by a two-thirds majority vote decided on a second date:  30
September 1983.

4. The basic requirements were not fulfilled by the second date 30 Sep-
tember 1983; but a third date was not subsequently established as it was uncer-
tain whether the basic requirements would in fact be fulfilled by such a third
date if it was established.

5. The possibility of the basic requirements being fulfilled now seems
probable and, consequently, the question of the conditions for the entry into
force of the Agreement and, in particular, the matter of the establishment of the
third date are presently under review.

II

6. Among the various matters that have been raised in the discussions,
the following appear to be the essential questions.

(1) Whether establishment of a third date is, under article 57, para-
graph 1, necessary for the entry into force of the Agreement?

This question has to be answered in the affirmative. The
natural and usual meaning of the language of the provisions of
article 57, paragraph 1, leaves no room for another interpreta-
tion. The relevant provisions of article 57, paragraph 1, read:

“This Agreement shall enter into force upon receipt by the
Depositary of instruments of ratification, acceptance or approval
from at least 90 States, provided that … and further provided that
the foregoing requirements have been fulfilled by 31 March 1982
or by such later date as the States that have deposited such instru-
ments by the end of that period may decide by a two-thirds ma-
jority vote of those States. If the foregoing requirements have
not been fulfilled by that later date, the States that have depos-
ited such instruments by that later date may decide by a two-
thirds majority vote of those States on a subsequent date …”

Had the intention of the Negotiating Conference in 1980 been otherwise it
would have been clearly necessary to formulate article 57, paragraph 1, in a
different manner.

(2) If the establishment of such a third date is necessary, whether
such a third date is under article 57, paragraph 1, the only further
date that may be established?
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This question has also to be answered in the affirmative.
Such a conclusion follows, necessarily, from the language of the
provisions of article 57, paragraph 1. If such was not the inten-
tion of the Negotiating Conference, the provisions of article 57,
paragraph 1, would clearly have had to be formulated in a differ-
ent manner. Furthermore, we understand that the very reason why
a third date was not established in 1983 was because the ratify-
ing States believed that if the basic requirements were not met by
such a third date the establishment of a still further date would
not under article 57, paragraph 1, be possible.

(3) A further matter that has been raised with us is as to when the
Agreement would enter into force if a third date is established
only after the basic requirements happen to be fulfilled. As it is
an essential condition under article 57, paragraph 1, that a third
date be “established”, in order that the Agreement enter into force,
it follows that the “establishment” of the third date would consti-
tute fulfilment of such a condition; and would be the occasion on
which the Agreement would enter into force as provided in ar-
ticle 57, paragraph 1.

(4) Whether the decision of the ratifying States on the establishment
of the third date should be reached at a meeting of the ratifying
States or through written communications between the deposi-
tary of the Agreement and the ratifying States?

The possibility of the convening of a meeting of the ratify-
ing States should be given serious consideration. A meeting should
not be convened only if practical difficulties make the convening
of a meeting an unrealistic alternative and provided the ratifying
States entitled to participate in the establishment of the third date
are consulted on the written communication procedure and have
no objection thereto.

It seems to me that such a course is necessary because of:
the use of the expression “two-thirds majority vote” in article 57,
paragraph 1; the fact that no reference is made in article 57, para-
graph 1, to a written-communication alternative; and that a meet-
ing of ratifying States was convened in 1983 for the purpose of
establishing the second date:  30 September 1983.

If, notwithstanding, the written communication alternative
is to be used, it should be noted that it would be obligatory on the
depositary to conform as closely as practicable to the provisions
of the penultimate sentence of article 57, paragraph 1:  “If the
foregoing requirements have not been fulfilled by that later date,
the States that have deposited such instruments by that later date
may decide by a two-thirds majority vote of those States on a
subsequent date.”  This would require that the written communi-
cations should request States to respond by an affirmative vote, a
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negative vote or by abstention, on whether the deadline proposed
by the Secretary-General of UNCTAD, after appropriate consul-
tations, is acceptable. Also, as will be noted, article 57, para-
graph 1, does not refer to a two-thirds majority of “the States
voting,” but rather requires a two-thirds majority of “the States
that have deposited instruments of ratification, acceptance or
approval by 30 September 1983”.

7. Finally, we must remember, in our consideration of the entire question
of the entry into force of the Agreement, that the responsibilities of the Secre-
tary-General as “depositary” of the Agreement require that he conform as closely
as practicable to the provisions of article 57, paragraph 1.

11 March 1988

__________________

24. PREAMBLE TO TREATIES — INCLUSION OF INTERPRE-
TATIVE STATEMENTS IN “TRAVAUX PRÉPARATOIRES”

Facsimile to the Senior Legal Officer, Legal Liaison Office,
United Nations Office at Geneva

Reference is made to your facsimile of 30 November 1988 on whether the
Chairman of the Working Group preparing a Draft Convention on the Rights of
the Child may, on behalf of the entire Working Group, include a statement in the
travaux préparatoires which would read:  “in adopting this preambular para-
graph, the Working Group does not intend to prejudice the interpretation of
article 1 or any other provision of the Convention by States parties”. We have
not, of course, seen the text of the preambular paragraph in question or the text
of any of the provisions of the draft conventions and, thus, our views set out
below are somewhat abstract in nature.

(a) The preamble to a treaty serves to set out the general considerations
which motivate the adoption of the treaty. Therefore, it is at first sight strange
that a text is sought to be included in the travaux préparatoires for the purpose
of depriving a particular preambular paragraph of its usual purpose, i.e., to form
part of the basis for the interpretation of the treaty. Also, it is not easy to assess
what conclusions States may later draw, when interpreting the treaty, from the
inclusion of such a text in the travaux préparatoires. Furthermore, seeking to
establish the meaning of a particular provision of a treaty through an inclusion
in the travaux préparatoires may not optimally fulfill the intended purpose;
because, as you know, under article 32 of the Vienna Convention on the Law of
the Treaties,102 travaux préparatoires constitute a “supplementary means of in-
terpretation” and hence recourse to travaux préparatoires may only be had if
the relevant treaty provisions are in fact found by those interpreting the treaty to
be unclear.
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(b) Nevertheless, there is no prohibiting in law or practice against in-
clusion of an interpretative statement in travaux préparatoires. Though this is
better done through the inclusion of such interpretative statement in the Final
Act or in an accompanying resolution or other instrument. (Inclusion in the
Final Act, etc., would be possible under article 31 of the Vienna Convention on
the Law of the Treaties). Nor is there a prohibition in law or practice from mak-
ing an interpretative statement, in the negative sense, intended here as part of
the travaux préparatoires.

9 December 1988

__________________

B. Legal opinions of the secretariats of intergovernmental
organizations related to the United Nations

UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION

1. STATUTES OF THE INTERNATIONAL CENTRE FOR GENETIC
ENGINEERING AND BIOTECHNOLOGY — SOME PROCE-
DURAL ASPECTS OF RESERVATIONS AND ACCEPTANCE OF
RESERVATIONS — LEGAL EFFECTS OF THE RESERVATIONS
— LEGAL EFFECTS OF THE RESERVATIONS MADE BY THE
GOVERNMENT OF CHILE ON THE APPLICABILITY OF THE
STATUTES

Memorandum to H.E. R. Taylhardat, Ambassador Plenipotentiary, Chairman,
Preparatory Committee for the Establishment of the ICGEB with legal opinion

1. On 19 November 1987, the Depositary of the Statutes of the Interna-
tional Centre for Genetic Engineering and Biotechnology (ICGEB) received
from the Government of Chile an instrument of ratification, to which reserva-
tions to article 13, paragraphs 3, 5, 6 and 7, were attached.

2. Pursuant to your request for my legal opinion on the issues raised by
the reservations attached by the Government of Chile to its instrument of ratifi-
cation of the Statutes of the International Centre for Genetic Engineering and
Biotechnology, I have prepared the analysis and opinion set out below. In view
of the procedural and substantive issues to which the reservations give rise, it
would in my view be appropriate for you to inform the members of the Prepara-
tory Committee and the Depositary of the Statutes thereof as soon as possible.

3. The present opinion will comment, in the first place, on the procedural
aspects of the reservations, including the right of member States to accept the
reservations through the competent organ of the ICGEB. In the second place,
the opinion will analyze the legal effects of the reservations on the applicability
of the Statutes to Chile.
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LEGAL OPINION

Concerning reservations attached by government of Chile to its
instrument of ratification of statutes of ICGEB

I. THE PROCEDURE FOR EXPRESSING RESERVATIONS AND THE ACCEPTANCE OF

RESERVATIONS

1. It is recalled that the Statutes of the ICGEB contain no provision on
the subject of reservations, acceptance and objections thereto.

2. The applicable rules relating to reservations, acceptance and objec-
tions to reservations are to be found in the 1969 Vienna Convention on the Law
of Treaties and in the established practice of the Secretary-General of the United
Nations as depositary of multilateral treaties.

3. According to article 20.3 of the Vienna Convention on the Law of
Treaties and the practice of the Secretary-General, in the case of a treaty which
is a constituent instrument of an international organization — such as the Stat-
utes of the ICGEB — a reservation requires the acceptance of the competent
organ of the organization unless the treaty otherwise provides. The depositary
will transmit the text of the reservation to the international organization and will
inform the State concerned accordingly. In this respect, the depositary shall act
in conformity with the decision of the competent organ of the international or-
ganization.

4. As regards instruments which form the constituent instruments of in-
ternational organizations “the integrity of the instrument is a consideration which
outweighs other considerations … and it must be for the members of the organi-
zation, acting through its competent organ, to determine how far any relaxation
of the integrity of the instrument is acceptable” (Yearbook of the International
Law Commission, 1966, vol. II, para. 20, p. 207). When this question has arisen,
the Secretary-General has referred it to the body having authority to interpret
the instrument in question.

5. Concerning the entry into force of the Statutes, article 21.1 states that
the Statutes shall enter into force “when at least 24 States, including the Host
State of the Centre, have deposited instruments of ratification or acceptance and
…”  In the present case, unaccepted reservations will preclude the definitive de-
posit of the instrument of ratification by Chile. Therefore, Chile may not presently
be counted among the parties required for the entry into force of the Statutes.

6. I would like to turn the question of the determination of which organ
of the Centre is competent to accept or object to the reservations made by Chile.
Once the Statutes will be in force, the Board of Governors, which according to
article 6.2 of the Statutes is the supreme organ of the Centre with authority to
decide on basic matters, will have the power to decide on the reservations. For
this purpose and in accordance with article 6.5 of the Statutes, the presence of a
majority of the members of the Board is required in order to constitute a quo-
rum. Furthermore, the Board shall decide preferably by consensus, otherwise
by a majority of the members present and voting, as stated in article 6.6 of the
Statutes. The resolution establishing a Preparatory Committee adopted at Madrid,
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9-13 September 1983, by the Plenipotentiary Meeting on the Establishment of
ICGEB, did not entrust the Preparatory Committee with the legal capacity to
accept or object to reservations to the Statutes. However, I would see no legal
objection if the Plenipotentiary Meeting which established ICGEB were to en-
trust the Preparatory Committee with the authority to decide on reservations
before the Statutes have entered into force.

II. THE EFFECT OF THE RESERVATIONS MADE BY THE GOVERNMENT OF CHILE WITH

RESPECT TO THE APPLICABILITY OF THE STATUTES TO CHILE

A. Article 13, paragraph 3

7. Article 13.3 of the Statutes, which reads as follows:

“3. All premises of the Centre shall be inviolable. The property and
assets of the Centre wherever located shall be immune from
search, requisition, confiscation, expropriation and any other form
of interference, whether by executive, administrative, judicial or
legislative actions.”

has been the object of the following reservation:

“The Government of Chile formulates a reservation to article 13, para-
graph 3, of the Statutes, to the effect that, in accordance with the con-
stitutional norms and internal law of Chile, the property and assets of
the Centre may be expropriated under a general or special law autho-
rizing expropriation for public purposes or in the national interest, as
determined by the legislature.”

8. The purpose of the inviolability of the property and assets of the Cen-
tre from any form of execution is to prevent the Centre from being deprived by
member States, i.e., any organ of the State, of its property and assets. The integ-
rity of the property and assets is necessary for the independent exercise of the
functions of the Centre and for the fulfilment of its objectives. In this connec-
tion, treaty practice shows that the pertinent multilateral conventions and the
headquarters agreements concluded between international organizations and host
States invariably provide that intergovernmental organizations shall enjoy this
immunity.

9. Article 13.3 of the Statutes repeats, mutatis mutandis, the provision of
article II, section 3, of the Convention on the Privileges and Immunities of the
United Nations and article III, section 5, of the Convention on the Privileges
and Immunities of the Specialized Agencies.103  In the practice of the United
Nations and the specialized agencies, it is considered that the inviolability of
property and assets has an absolute and mandatory character. This inviolability
is absolute since the only acceptable limitations would be those which are ex-
pressly provided in the applicable convention or headquarters agreement; and it
is mandatory since no waiver of immunity from jurisdiction may extend to any
measure of execution.

10. The present reservation subordinates the integrity of the property and
assets of the Centre in Chile to the internal law of Chile. Actually, the Centre
will be protected by immunity from expropriation only until such time as the
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national legislature decides to expropriate the Centre’s property and assets. The
unilateral condition attached to the reservation — the enactment of a law of
expropriation by the member State — will place the Centre’s property and as-
sets in Chile under a constant threat of seizure or attachment, prejudicing the
Centre’s independence and the performance of its activities in the country, and
neutralizing the intent and purpose of article 13.3 of the Statutes.

11. If implemented, the measure of expropriation would have a direct
effect on the funds and property for which the Centre is accountable to its mem-
bers.

12. The reservation might concern also the archives and documents of
the Centre. The Statutes, unlike certain other conventions, do not expressly pro-
vide for the protection of the archives and documents of the Centre. Since, how-
ever, archives and documents can be taken to constitute a special kind of “prop-
erty and assets” and since the reservation as well as the Statutes employ only
this expression, it follows that the reservation is applicable to any archives and
documents of the Centre to the same extent as the Statutes are deemed to be so
applicable.

13. It is recalled that while the Statutes in article 12 call for the conclu-
sion of headquarters agreements with the Host Government, no further bilateral
agreements on privileges and immunities are foreseen. This seems pertinent
since it follows that the intent of the Statutes is that the Centre in all member
States shall enjoy a legal status and privileges and immunities at least to the
extent described in Article 13 of the Statutes themselves.

14. The present reservation may be analysed also in the light of article
6.8, which provides that “the Board may establish subsidiary organs on a per-
manent or ad hoc basis, as may be necessary for the effective discharge of its
functions …”  Should the Board of Governors decide to establish a subsidiary
organ in Chile, the reservations discussed above certainly would apply. Analysing
the consequences of this reservation in this general perspective might cause
member States to reflect on the desirability of setting such a precedent through
acceptance of the reservation.

15. In view of the foregoing, there can be no doubt that the present reser-
vation is incompatible with the object and the purpose of the Statutes.

B. Article 13, paragraphs 5, 6 and 7

16. Article 13.5, 6 and 7 has incorporated by reference important provi-
sions of the Convention on the Privileges and Immunities of the United Na-
tions, and to this article the Government of Chile has attached the following
reservation:

The Government of Chile formulates a reservation to article 13, paragraphs
5, 6 and 7, of the Statutes, to the effect that the privileges and immunities
of representatives of the members and of officials and experts of the Centre
shall be granted as stipulated therein, except when such persons are Chil-
ean nationals.”
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PRIVILEGES AND IMMUNITIES OF THE REPRESENTATIVES OF THE MEMBERS

Article 13.5 of the Statutes

17. This part of the reservation presents no problem. In accordance with
article IV, section 15, of the Convention on the Privileges and Immunities of the
United Nations the provisions relating to privileges and immunities of represen-
tatives of members “are not applicable as between a representative and the au-
thorities of the State of which he is a national …”  Consequently, the reservation
of the Government of Chile would be without object and in this sense not con-
trary to the Statutes.

PRIVILEGES AND IMMUNITIES OF THE OFFICIALS AND OF THE EXPERTS OF THE CENTRE

Article 13.6 and 7 of the Statutes

18. Article 13, paragraphs 6 and 7, of the Statutes reads as follows:

“6. Officials of the Centre shall enjoy such privileges and immuni-
ties as are provided for by article V of the Convention on the
Privileges and Immunities of the United Nations.

“7. Experts of the Centre shall enjoy the same privileges and immu-
nities as are provided for officials of the Centre in paragraph 6
hereinbefore.”

19. The Convention on the Privileges and Immunities of the United Na-
tions does not contemplate discriminatory treatment of officials based solely on
distinctions between the nationalities of the officials concerned. There is a well
established practice of the Secretariat of the United Nations upholding the
inacceptability of such reservations to this article (or the corresponding article
VI, section 19, of the Convention on the Privileges and Immunities of the Spe-
cialized Agencies).

20. Concerning official acts of experts and officials, the Convention on
the Privileges and Immunities of the United Nations requires that the privileged
persons “be immune from legal process in respect of words spoken or written
and all acts performed by them in their official capacity”. This immunity is
limited to acts carried out in an official capacity, and the practice of the United
Nations and the specialized organizations shows that they have not agreed to
any derogation from this provision regardless of the nationality of the official
concerned (Juridical Yearbook, 1965, p. 223).

21. In addition, the reservation raises the question of tax exemption. Sec-
tion 18(b) of the Convention on the Privileges and Immunities of the United
Nations states that officials shall “be exempt from taxation on the salaries and
emoluments paid to them by [the Centre]”. According to the reservation, Chil-
ean officials and experts would not be entitled to exemption from taxation of
official salaries and emoluments and this would place an additional economic
burden on the Centre and/or the Chilean officials and experts while permitting
the Government to derive an economic gain not available under the Statutes
themselves.
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22. Based on the foregoing considerations, it is my opinion that the res-
ervations made to article 13.5, 6 and 7 would have the effect of discriminating
between the Centre’s officials and experts on the ground of nationality in a man-
ner not compatible with the Statutes.

26 January 1988

__________________

2. OBLIGATION TO SURRENDER BALANCE OF APPROPRIA-
TIONS TO MEMBER STATES — FINANCIAL REGULATIONS
4.2(B) AND (C)

Memorandum to the Director-General

1. You have asked my opinion on the legal meaning of the provisions
contained in financial regulations 4.2(b) and (c), which state an obligation for
the Organization to surrender to member States “the then remaining balance of
any regular budget appropriations retained” at the end of a period of twelve
months following the end of each fiscal period. As also requested by yourself I
have consulted the Treasurer, Mr. E. Whiting, on this question, in particular as
far as it relates to the formulation of the annual assessment letters addressed to
all member States by the Treasury. Finally, I have had the benefit of discussing
with Mr. T. Verma some of the questions raised by the decision by the General
Conference (see GC.2/Dec. 22) that under certain conditions 15 per cent of the
1988-1989 appropriations should be kept in reserve.

2. The first issue to be addressed in this memorandum is the nature of the
“remaining balance of any regular budget appropriation”, with respect to which
financial regulation 4.2(b) and (c) imposes on the Organization an obligation to
surrender within 30 days following the end of the first year of each fiscal pe-
riod. In particular, the question has been raised whether the balance includes the
“savings” realized during 1986/87 owing to the fact that actual expenditure has
been less than the appropriated amount. In this connection, it seems clear that to
the extent that such “savings” have been forced owing to a lack of cash stem-
ming from non-payment of assessed contributions, and provided that non-pay-
ment continues through several fiscal periods, to surrender such “savings” — or
amounts equalling the “savings” — would result in a continuous decline of cash
availability in each biennium.

3. I have carefully read paragraphs (b) and (c) of UNIDO’s financial regu-
lation 4.2, and also the corresponding provisions in United Nations Financial
Regulations 4.3 and 4.4, and I do not find any basis in the formulation of these
Regulations for the assumption that they should refer to the so-called “savings”.

4. Actually, any analysis of UNIDO regulation 4.2 should start with the
main rule, which is stated in UNIDO regulation 4.2(a) as follows:

“(a) Regular budget appropriations shall be available for obligation dur-
ing the fiscal period to which they relate”.
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The ratio of this rule is so obvious that it hardly needs to be stated here.
Suffice it to say that regulation 4.2 clearly rests on the assumption that there
will be a series of two-year fiscal periods, each with a set of appropriations. In
view of this, paragraphs (b) and (c) modify the main rule in paragraph (a) by
extending for 12 months the period of availability of the appropriations for fi-
nancing obligations raised during the immediately preceding fiscal period.

5. In consequence of the main rule in paragraph (a), as extended by para-
graph (b), it is then provided in the last sentence of paragraph (b) and in more
detail in paragraph (c) that any balance of a regular budget appropriation re-
maining after the 12-month extension beyond the fiscal period to which the
appropriation relates, shall be surrendered.

6 The ratio of the obligation to surrender may safely be assumed to be
the wish to ensure member States’ budgetary control over the activities of the
Organization. If, namely, the Director-General were to be permitted to accumu-
late funds stemming from regular budget contributions — whether by not imple-
menting authorized activities or simply because implementation proved to be
less costly than estimated in the relevant appropriation — the control over the
Organization by member States through their authority over the budget would
be frustrated. This interpretation of the underlying purpose of the regulation is
also borne out by the last sentence of paragraph (c), which provides the same
cut-off date — namely, the end of the twelve months following the fiscal period
in question — beyond which any still unliquidated obligation shall be either
cancelled or transferred to the next (current) fiscal period.

7. The remaining balance, referred to above, is not the same as the so-
called “savings”, however. The term “savings” as frequently used in recent
UNIDO documents is not defined in the Financial Regulations for the simple
reason that the Regulations rest on the assumption that all assessed contribu-
tions will normally be paid, and the Regulations therefore do not, except for the
mentioning of “outstanding regular budget obligations to the Organization” in
regulation 4.2(c), explicitly address the issues that arise when member States
dishonour their obligation to pay assessed contributions.

8. In order to understand the meaning of the term “savings”, as used dur-
ing the fiscal period 1986/1987, it is relevant to turn first to an analysis of the
statement in financial regulation 4.1(a) that:

“(a) Approval by the Conference of the programme of work and corre-
sponding regular budget shall constitute an authorization to the Director-
General to incur obligations and to make payments for the purposes thus
approved and within the appropriations approved therefor.”

Prima facie, this appears to simply authorize the Director-General to com-
mit up to the total amount of appropriations for each fiscal period. However,
this conclusion is only possible if regulation 4.1(a) is applied without taking
into account the context as represented by other Regulations and by the actual
behaviour of member States in meeting their obligation to pay assessed contri-
butions. Since the Director-General is not authorized to borrow to finance ap-
propriations, he can cover a shortfall in receipt of assessed contributions only
from balances available in the Working Capital Fund — or as was the case in
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1986/1987 from the United Nations loan. It follows that it is not enough that an
adequate appropriation is contained in the approved budget; it is also necessary
that adequate funds to finance the appropriation are available, normally from
receipt of regular budget assessed contributions or, pending the receipt of con-
tributions, from the Working Capital Fund.

9. It follows that if payments of assessed contributions are inadequate to
finance all the appropriations, reductions in budgeted expenditures must be imple-
mented so as to avoid a deficit. Such reductions have in UNIDO documents
been described as “savings”. They do not constitute a “balance” that can be
surrendered, however, since in essence they express the absence rather than the
presence of funds. This is clearly different from the situation addressed in para-
graphs (b) and (c) of regulation 4.2.

10. The conclusion that the “savings” are not amounts to be surrendered
is firmly supported by an examination of the apportionment rules for surrender.
The key for distributing the amount to be surrendered among member States
(“in proportion to their assessed contributions”, see financial regulation 4.2(c))
is clearly appropriate if the amount is derived from funds actually contributed.
It is further clearly appropriate that any member State in arrears with its manda-
tory contributions should not share in the distribution, and this is also stated in
paragraph (c), namely, in the part which reads “before the respective share of
the balance is surrendered to any member that has outstanding regular budget
obligations to the Organization, those obligations shall first be brought to ac-
count”. It would be contrary to these principles to also require not merely the
surrender of an amount equalling the “savings” stemming from non-payment of
mandatory contributions, but the distribution of such an amount among all mem-
ber States. The effect would be absurd since a delinquent member State in prin-
ciple would share in the distribution and since the obligation would increase to
equal the total of the arrears. Finally, it would be incompatible with the fact that
the Regulations do provide that arrears constitute a continuing obligation of the
member State or States concerned, which cannot be written off; see financial
regulation 9.4.

11. I shall now turn to the second question which concerns the effect of
paragraph (e) of the Conference’s decision of 12 November 1987 (GC.2/Dec.22),
reading:

“(e) Decided that from the total amount of the 1988-1989 appropriations,
an amount representing 15 per cent of those appropriations should be kept
in reserve by the Director-General, pending receipt from member States of
their assessed contributions.”

12. This decision is not incompatible with the reasoning developed above
to the effect that while an appropriation is a requirement for the Director-Gen-
eral to make payments and to enter into commitments, it is further required that
funds are available to actually make the payments/liquidate obligations. The
decision apparently goes further than expressing a general condition, however,
in that it stipulates an exact percentage which shall be kept in reserve — or not
committed — and this gives rise to certain questions of interpretation about the
correct application of the decision.
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13. While the decision’s reference to the appropriations is expressly lim-
ited to those for 1988/89, the reference to the receipt of contributions is not so
limited and therefore encompasses also receipt in 1988/89 of contributions as-
sessed for 1986/87 or earlier. Similarly, in view of the 12 months’ extension of
the availability of the appropriations for 1988/89 to finance during 1990 un-
liquidated obligations raised in 1988/89, a contribution received in 1990 but
credited against arrears for 1988/89 or earlier also may be used to finance un-
liquidated obligations raised in 1988/89. The fact that one is dealing with a
dynamic, rather than a static situation both on the expenditure and on the in-
come side inevitably introduces an element of uncertainty. By this I mean that
certain commitments of a contractual nature, such as appointments of perma-
nent staff or leases of premises, often must be undertaken for periods that go
well beyond the end of a two-year fiscal period. Similarly, it is not possible to
have absolute certainty regarding when and to which extent member States will
pay assessed contributions. In actual fact, therefore, both income and expendi-
ture levels must be projected by the Director-General on the basis of certain
assumptions. In view of Conference decision GC.2/Dec. 22, para (e), however,
the Director-General may not, for the purpose of authorizing expenditures/en-
tering into commitments, assume that member States will contribute more than
what is required to finance 85 per cent of the total amount of the appropriations.
Only if the actual receipts exceed this level, may such excess receipts be used to
finance the appropriations kept in reserve.

14. The foregoing does not in a strictly legal sense abrogate the proce-
dure available under the Constitution and the Financial Regulations for seeking
approval of supplementary estimates to meet a shortfall in contributions received.
From a practical viewpoint it may nevertheless be less likely that the required
two-thirds majority can be mustered in the Board and the Conference for a pro-
posal that would neutralize the effect of the Conference’s decision regarding the
15 percent reserve requirement.

25 March 1988

__________________

3. THE BUDGETS OF UNIDO

Memorandum to the Director-General

1. I wish to refer to your request for my legal opinion on the question,
which has been posed by certain members of the Programme and Budget Com-
mittee, whether there are any obstacles of a legal nature to “merging” or “inte-
grating” UNIDO’s regular and operational budgets.

2. The principal, applicable legal rules are contained in article 13 of the
Constitution of UNIDO, as supplemented by annex II to the Constitution. Al-
ready paragraph 1 of article 13 uses the plural form “budgets” and thus antici-
pates that while there shall be one programme of work, there will be several
budgets. Paragraph 1 reads:
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“1. The activities of the Organization shall be carried out in accordance
with its approved programme of work and budgets.”

Paragraph 2 of article 13 requires all expenditures to be divided into those
financed from the regular budget and those financed from the operational bud-
get. Paragraph 2 further provides that regular budget expenditures shall “be met
from assessed contributions” and that operational budget expenditures shall “be
met from voluntary contributions to the Organization, and such other income as
may be provided for in the financial regulations”. The income that may thus be
“provided for in the financial regulations” can, of course, not include assessed
contributions, since that would be contrary to the just mentioned provision in
paragraph 2 concerning the financing of the regular budget and since a financial
regulation could not contravene a constitutional provision.

3. Paragraphs 3 and 4 of article 13, and annex II to the Constitution, stipu-
late the categories of expenditures, which may be met from, on the one hand,
the regular budget, and on the other hand, the operational budget. Thus para-
graph 4 stipulates:

“4. The operational budget shall provide for expenditures for technical
assistance and other related activities.”

Paragraph 4 constitutes, at the level of the Constitution, a comprehensive
statement of those expenditures that may be financed from the operational bud-
get.

Paragraph 3 similarly contains a comprehensive statement of those expen-
ditures that may be met from the regular budget, namely:  (i) administration; (ii)
research; (iii) other regular expenses of the Organization; (iv) other activities as
provided for in Annex II.

4. From the foregoing, it can be seen that the Constitution of UNIDO
does not permit a “merger” or “integration” of the regular and the operational
budgets of the Organization. Not only does paragraph 1 of Article 13 call for
budgets in the plural form, but Article 13 also stipulates in detail the legally
distinct manner of financing the two budgets as well as the distinct categories of
expenditures that may be met from either budget. An assessed contribution con-
stitutes a mandatory legal obligation and cannot conceptually or legally be merged
or integrated with a voluntary contribution. Nor is there — except to a certain
extent in paragraph B of annex II — any coincidence or overlap between the
categories of expenditures permitted under the regular budget and those permit-
ted under the operational budget.

__________________
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4 SUSPENSION OF RIGHT TO VOTE OWING TO ARREARS

Note to the Director-General

1. In view of the information presented in PBC.4/9 on the arrears of mem-
ber States with respect to assessed contributions to the regular budget, I wish to
bring to your attention the provision in the first sentence of article 5.2 of the
Constitution, which reads:

“Any Member that is in arrears in the payment of its financial contribu-
tions to the Organization shall have no vote in the Organization if the amount
of its arrears equals or exceeds the amount of the assessed contributions
due from it for the preceding two fiscal years.”

2. You will recall that on the occasion of Australia’s withdrawal from
UNIDO, it was necessary to determine the exact meaning of the expression
“fiscal year” in order to determine Australia’s obligation under article 6.2 of the
Constitution to pay a contribution also for “the fiscal year following that during
which” Australia would deposit its instrument of denunciation of the Constitu-
tion. A legal opinion dated 21 September 1987, which analysed this matter in
the light of the terms used in the six authentic language versions of the Consti-
tution, came to the conclusion that “fiscal year” meant “12 months” both in
article 6 regarding withdrawal by a Member and in article 5 concerning the
suspension of a member’s right to vote due to arrears. In particular, paragraph 4
of the legal opinion states that this conclusion “is compatible with the use of
‘fiscal year’ in the Arabic, Chinese, English and Russian versions of article 5.2
of the Constitution, which defines the amount of arrears necessary before a
Member may lose its right to vote.”

3. The French and Spanish texts of the Constitution do not distinguish
(as do the other language versions) between “fiscal year” in articles 5.2 and 6.2
and “fiscal period” in article 14.1, but use the same term “exercise financier”
and “ejercicio económico” in all these articles. The fiscal period is, of course,
defined by the Financial Regulations as being two calendar years, but this defi-
nition is only aimed at article 14 regarding the cycle for the programme and
budgets and not at articles 5.2 and 6.2.

4. Over and above the legal arguments and conclusion in the legal opin-
ion is the fact that Australia has been informed and has accepted that “fiscal
year” means “12 months”. It therefore would not seem defensible to maintain a
different interpretation for other members that are now in arrears.

5. If the foregoing is accepted, the only manner in which the issue might
be avoided during the current sessions of the Programme and Budget CHCE
and the Industrial Development Board would be if all decisions are taken by
consensus, thereby avoiding voting. To be prepared for voting, which would
seem quite advisable, I would recommend that the Treasurer, Mr. Whiting, be
requested by you to prepare a list of those member States that are presently in
arrears with an amount equalling or exceeding their assessed contributions for
1986 and 1987 combined.

20 June 1988
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LEGAL CONSEQUENCES OF WITHDRAWAL OF A MEMBER STATE FROM UNIDO

Memorandum to the Director-General

1. I wish to refer to your request for my opinion on the legal consequences
of withdrawal of a member State from UNIDO, including the financial aspects.

2. According to article 6.1 of the Constitution, a member may withdraw
“by depositing an instrument of denunciation of this Constitution with the de-
positary”. The depositary being the Secretary General of the United Nations,
the instrument must be deposited with him. According to article 6.2 of the Con-
stitution, “withdrawal shall take effect on the last day of the fiscal year, follow-
ing that during which such instrument was deposited.”  This means, on the as-
sumption that the expression “fiscal year” equals 12 months, that if for example
a member State should deposit its instrument of denunciation between today
and the end of 1987, the withdrawal would take effect on 31 December 1988,
and membership rights and obligations would continue until that date.

3. In accordance with article 6, para. 2, the withdrawing member shall
pay contributions for the last fiscal year of its membership, which shall be the
same as the assessed contributions for the fiscal year during which the instru-
ment of denunciation was deposited. The interpretation of the period referred to
as “fiscal year” encounters the difficulty that while this expression is used in the
Arabic, Chinese, English and Russian versions of the authentic texts of the Con-
stitution, the French and Spanish versions use, respectively “exercise financier”
and “ejercicio económico”. The terms used in French and Spanish refer to a
period of time without defining the length of the period, while the expression in
English “fiscal year”, and its equivalent in Arabic, Chinese and Russian, nor-
mally would be understood to refer to a period of 12 consecutive months. It is a
well-established principle of international law that where authentic versions of
a plurilingual treaty differ, an attempt must be made to conciliate the divergent
versions. It is further well established that where one or more of the authentic
texts contain a precise expression, in particular if it is a technical or legal term,
that expression is applied, if its application is compatible with the more general
or vague expressions used in one or more of the other authentic texts. It follows
therefore that the length of the period is a fiscal year or 12 months.

4. The above conclusion is compatible with the use of “fiscal year” in the
Arabic, Chinese, English and Russian versions of article 5.2 of the Constitution,
which defines the amount of arrears necessary before a member may lose its
right to vote. Article 5.2 provides that the arrears shall equal or exceed the as-
sessed contributions due “for the preceding two fiscal years”. Although the French
and Spanish versions also in article 5.2 use the expressions “exercise financier”
and “ejercicio económico”, the divergence between the authentic texts can be
conciliated in the same manner as discussed above for article 6.2.

5. Article 14.1 of the Constitution concerns the preparation of the budget
and the programme of work and in this connection all the authentic versions
employ the same expression, namely “fiscal period”, “exercise financier”, and
“ejercicio económico” in English, French and Spanish, respectively. The Con-
stitution does not itself define the length of the fiscal period but a definition is
contained in the Draft Financial Regulations, namely regulation II.1, according
to which “the fiscal period” shall consist of two consecutive calendar years, the
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first of which shall be an even year.”  The definition contained in the Financial
Regulations could not, however, be applied to questions not considered by any
of the provisions of the Financial Regulations and therefore would seem to be
of no consequence for the questions of suspension and withdrawal of Member
States, which are dealt with in articles 5 and 6 of the Constitution.

6. Considering that the contributions to be paid by the withdrawing mem-
ber for the last year of its membership “shall be the same as the assessed contri-
butions for the fiscal year during which” the deposit of the instrument of denun-
ciation was effected, it follows that any supplementary estimates must be in-
cluded in the calculation.

7. Although the last contribution of the withdrawing member is not an
assessed contribution in the strict sense of article 14 of the Constitution, it is a
mandatory contribution to the regular budget and must be assimilated to as-
sessed contributions. The Draft Financial Regulations do not deal expressly with
this special contribution, but it would appear to be legally acceptable to treat it
as “miscellaneous income to the regular budget” under draft financial regula-
tion 10.1(b)(iv), and to credit it to the General Fund. If this is done, the contri-
bution would become available to meet regular budget expenditures and it there-
fore would seem logical to deduct the amount of the special contribution from
the total estimated expenditures for 1988/89 before distributing the remainder
among the other Members in accordance with the scale of assessment.

8. With respect to the Working Capital Fund, the withdrawing member’s
obligation to make advances continues until its membership has lapsed. Since in
accordance with Draft Financial Regulation 5.4(b) advances “shall be made in the
proportion of the scale of assessments established by the Conference for the contri-
butions of Members to the regular budget”, the obligation for the last year of mem-
bership should be adjusted in the same manner as the contribution to the regular
budget for that year is adjusted in accordance with article 6.3 of the Constitution.

21 September 1987

__________________

5. UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANI-
ZATION/SOUTH ASIA COOPERATIVE ENVIRONMENT
PROGRAMME RELATIONSHIP AGREEMENT

Memorandum to Mr. K. Goldschwend, Officer-in-Charge, Section for
Relations with Governments, Intergovernmental Organizations and United Na-
tions Agencies, Department of External Relations, Public Information, Language
and Documentation Services

1. Reference is made to your memorandum of 28 September 1988 asking
for my views on the request of the South Asia Cooperative Environment Programme
(SACEP) in connection with the above-mentioned draft Agreement that UNIDO
accept the responsibility of acting as SACEP’s focal point for the subject matter
area “Technology for the Development of Renewable and Reusable Resources.”
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2. It is stated in the letter of 22 July 1988 from SACEP that the Consulta-
tive Committee of SACEP recommended to the Governing Council of SACEP
to designate UNIDO as the focal point in this subject matter area (there being 13
others comprising the programme activities of SACEP) and that the 4th Gov-
erning Council meeting unanimously accepted the recommendation. SACEP in
its letter further indicates that acceptance by UNIDO of this responsibility would
be greatly appreciated. The Terms of Reference for the formulation of activities
in this subject matter area as well as a copy of the Modalities of Focal Points of
SACEP were attached.

3. Regarding the “Modalities of Focal Points of South Asia Cooperative
Environment Programme” my comments are as follows:

By accepting the designation to be a focal point for SACEP, UNIDO would
implicitly also recognize the rules contained in the Modalities which would
provide the structure for the relationship SACEP/UNIDO. Rule 1.1. states
that “as provided in article 6 of the Articles of Association, the focal point
shall work towards the implementation of its programmes and shall coop-
erate with the SACEP Secretariat in programme implementation”. Then:
“The National Focal Point shall, in consultation with all concerned mem-
ber countries, identify the priority areas in which project proposals should
be initiated …”  It seems to me, however, that the National Focal Point is
distinct from the Focal Point for a subject matter area such as UNIDO
would be, so that this sentence does not concern UNIDO. According to
paragraph 1.1, sentence 3, the Focal Point (= UNIDO) shall then circulate
the brief outline among the member countries and consult with them di-
rectly, etc.

4. Already at this point it is evident that UNIDO as a focal point would
act in a strict framework of clearly distributed and prescribed tasks with no
executive responsibilities. The limitation to member States of SACEP would
also be in possible conflict with UNIDO’s constitutional, global mandate.

5. Paragraph 1.2 reads:  “The matter will then be put before the Consul-
tative Committee, who will authorize the project proposals to be taken up or
give other instructions as they deem fit.”  It is clearly against the mandate of
UNIDO’s Secretariat to receive instructions from entities other than its govern-
ing bodies. Cooperation with other intergovernmental organizations must be
based on the principle of equality and agreement regarding common projects. In
such cooperation, therefore, UNIDO cannot become part of the institutional
structure of another organization, subject to the instructions of its governing
bodies.

6. In view of the above UNIDO is not in a position to accept the designa-
tion as a Focal Point for SACEP. The reasons advanced should be explained to
SACEP, in particular that UNIDO cannot become part of the structure of an-
other organization, in a subordinate position to its governing organs. There is,
of course, no impediment to cooperation in the usual ways in the areas foreseen
in the agreement.

1 December 1988
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NOTES

1See vol. 57, tome 1, Annuaire de L’Institut de Droit International, Session d’Oslo
1977, Travaux préparatoires. For a discussion of the applicable law in the absence of a
stipulation by the parties, see ibid., p. 48. See also International Legal Materials XXIV,
No. 5 (September 1985), pp. 1350-1352, for the views of the UNCITRAL.

2See Dr. Karl Zemanek, Das Vertragsrecht der Internationalen Organisationen
(Vienna, Springer-Verlag, 1957), in which a similar distinction is drawn.

3See Juridical Yearbook, 1976, p. 159. The opinion was in response to a question-
naire from the Institut de Droit International. The materials used in the opinion were
derived from a study of the International Law    Commission published in the Yearbook of
the International Law Commission, 1967, vol. II, document A/CN.4/L.118 and Add.1 and
2, p. 207.

4See also Annuaire de L’Institut de Droit International, op. cit., note 1; The Hague
Convention on the Law Applicable to Contracts for the International Sale of Goods, In-
ternational Legal Materials XXIV, No. 6 (November 1985), 1573; the Conventions pre-
pared by the United Nations Commission on International Trade Law on Arbitration Rules,
Contracts for International Sale of Goods, etc.; for a list see:  United Nations Multilateral
Treaties Deposited with the Secretary-General:  Status as at 31 December 1986 (United
Nations publication, Sales No. E.86.V.8).

5In the last 10 years, this Office has been involved in only two commercial arbitra-
tions, both under the auspices of the American Association of Arbitration (AAA):  Can-
vas and Leather v. United Nations Children’s Fund (UNICEF), decided on 1 February
1982, and Reliable Van and Storage v. United Nations, decided on 18 February 1982.

6See article 33 of the UNCITRAL Arbitration Rules. See also Dr. Karl Zemanek,
op. cit., note 2 above, p. 135, where it is argued that contracts concluded by intergovern-
mental organizations with private suppliers of goods are governed by national law, deter-
mined to be the proper law of the contract, and not by the internal law of the organization
concerned.

7See “Report on Possible Conflicts of Laws Rules and the Rules Applicable to the
Substance of the Dispute” (Yves Derains — Rapporteur; Prof. Pierre Lalive — Chair-
man), in:  UNCITRAL’s Project for a Model Law on International Commercial Arbitra-
tion (Kluwer Law and Taxation Publishers, 1984), p. 169.

8The same solution is adopted in article 28 of the UNCITRAL Model Law on Inter-
national Commercial Arbitration, International Legal Materials, vol. XXIV, No. 5 (Sep-
tember 1980), p. 1309, and the International Chamber of Commerce (ICC) Arbitration
Rules. But see the European Convention on International Commercial Arbitration (1961),
United Nations, Treaty Series, vol. 484, p. 364, which provides in article VII(1):  “The
parties shall be free to determine, by agreement, the law to be applied by the arbitrators to
the substance of the dispute. Failing any indication by the parties as to the applicable law,
the arbitrators shall apply the proper law under the rule of conflict that the arbitrators
deem applicable.”  See also, in this respect, article 1496 of the new French Code of Civil
Procedure, which provides:  “The arbitrator shall decide (in the case of an international
commercial arbitration) the dispute in accordance with the legal rules chosen by the par-
ties; failing such choice, in accordance with the legal rules which he considers appropri-
ate in the case. In all cases he shall take account of commercial usage.”  René David,
Arbitration in International Trade (1985), p. 342.

9For the view that an arbitrator need not select the conflict rules of a particular
national law but, instead, “a conflict rule which receives a large consensus internation-
ally”, see Report on Possible Conflict of Laws Rules and the Rules Applicable to the
Disputes, op. cit., note 7.

10See Juridical Yearbook, 1976, p. 162.
11See Standard Chartered Bank v. The International Tin Council, International Le-
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gal Materials XXV, No. 3 (May 1986), p. 650. The United Kingdom High Court of Jus-
tice (Queen’s Bench Division) found that a Letter of Agreement with the plaintiff bank
amounted to a waiver of the privileges and immunities of the Council and thus asserted
jurisdiction in the case. While admittedly the clause on which the Court relied was outra-
geously broad, we do not normally wish to take any chances.

12Attorneys specializing in international trade law consider agreement on a choice-
of-law clause particularly advantageous to their clients and will often strongly argue for
application of a law of one of the major legal systems:  English or French law or the law
of one of the States of the United States of America. The United Nations has thus been
more successful in excluding references to a particular municipal law by electing for non-
inclusion of a choice-of-law clause altogether.

13See In the matter of the arbitration between AMCO Asia Corp. and other and the
Republic of Indonesia, International Legal Materials XXIV, No. 4 (July 1985), p. 1026,
where the ICSID Arbitral Tribunal, which by virtue of article 42 of the ICSID Convention
is required to apply the law of the State party to the dispute and such rules of international
law as are applicable, stated, in declining to be bound by a decision of a national court:
“… an international Tribunal is not bound to follow the result of a national court … If a
national judgement was binding on an international Tribunal such a procedure could be
rendered meaningless.”

14Reliable Van and Storage Inc. v. United Nations was an arbitration conducted un-
der AAA, decided on 18 February 1982. In that case the Court fixed the price payable by
the United Nations for shipment of a staff member’s goods, based on estimates supplied
by the Contractor. Condition 2 of the Contract expressly required the Contractor to notify
the United Nations when the weight of the goods to be shipped, on the basis of which the
price was fixed, was exceeded. This was not done. Relying on New York court decisions
and trade usage, by which the transporter is entitled to payment on the basis of the actual
weight of the goods shipped, the Contractor claimed payment from the United Nations
for the excess weight (see D.C.N.Y. 1972 UCC Section 1-205(5)). However, the United
Nations successfully argued that the United Nations “Conditions for Contracts for Re-
moval and Shipment of Household Effects”, which were made part of the Contract, pre-
vailed over the usage of trade adopted by American court decisions.

15See “Report on Possible Conflicts of Laws Rules and the Rules Applicable to the
Substance of the Dispute”, op. cit. note 7, p. 186.

16See DST v. Raknoc (Donaldson MR), All England Law Reports, 17 July 1987. In
that case, relying on article 13(3) of the ICC rules, which is similar to article 33(3) of the
UNCITRAL Arbitration rules, the arbitrators determined the proper law as the “interna-
tionally accepted principles of law governing contractual relations”. The arbitration deci-
sion was upheld by the court. See also decisions on application of lex mercatoria, as the
proper law of the contract, reported in International Legal Materials, vol. XXIV, No. 2
(January 1985), p. 360.

17One of the reasons why the Organization decided to abandon use of the American
Association of Arbitration procedure was the experience encountered in the case of Can-
vas and Leather v. UNICEF decided on 1 February 1982, where the arbitral award consti-
tuted no more than a few paragraphs on a page, completely ignoring the legal arguments
advanced by the Organization.

18Indeed, under article 33(2) of the UNCITRAL Rules, the parties must agree spe-
cifically to give the arbitrators this power.

19We, however, expressly provide in all cases that disputes shall be resolved exclu-
sively by arbitration and that neither the choice of an applicable law, where this is done,
nor the submission to arbitration shall be construed as a waiver, express or implied, of the
privileges and immunities of the United Nations.

20See René David, op. cit., note 8, p. 350, and Berthold Goldman, “La lex mercato-
ria dans les Contrats et l’arbitrage international:  réalité et perspective”, Journal du droit
international, 1979, No. 3, p. 475. See also J. Gillis Wetter, The Legal Framework of
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International Arbitral Tribunals — Five Tentative Markings (1981), International Con-
tracts, by Columbia University. For cases upholding arbitration based on the lex mercato-
ria, see International Legal Materials, vol. XXIV, No. 2 (March 1985), p. 360.

21Article 33(3) of the UNCITRAL Arbitration Rules provides:  “In all cases, the
arbitral tribunal shall decide in accordance with the terms of the contract and shall take
into account the usages of the trade applicable to the transaction.”

22Generally, we apply the comparative law method to determine the rules most com-
monly accepted in the national laws to which the contract is closely connected and the
commercial rules and usage accepted internationally, taking into account also rules de-
veloped by application of Article 38(1)(c) of the Statute of the International Court of
Justice. See also a discussion of this subject by René David, op. cit., note 8, p. 347; ibid.,
note 12.

23See note 8, above.
24United Nations, Treaty Series, vol. 1489, p. 3.
25The Publishing Company does not state whether the title of its journal has been

registered as a trade mark, and we assume it has not. However, in the United States,
registration of a trade mark merely serves to raise a presumption of validity; non-registra-
tion is not a requirement for purposes of maintaining an action for infringement, nor is
registration an absolute bar to others using a merely descriptive title. In the United King-
dom, no action for infringement can be brought in respect of unregistered trade marks
(see Trade Marks Act 1938, S.2). It might be useful at a later stage to investigate the
registration status of the Company title in both the United States and the United King-
dom.

26The Trademark Registration Treaty, Misc. 28 (1974), Cmnd. 5749, to which the
United States and the United Kingdom have both affixed signatures, does not provide any
additional substantive protection of trade marks beyond the protection granted by na-
tional legislation. The two U.S.C. sections, therefore, are the only applicable statutory
laws to a suit held in United States courts.

27Dell Pub. Co. v. Stanley Pub., Inc., 211 N.Y.S.2d 393, 399 (1961).
28A confirmation of whether or not the Company has registered “World Develop-

ment” as a trade mark can be accomplished by an agent or attorney search through the
files at the Library of Congress Trademark Office.

29See 15 U.S.C. Sec. 1127.
30Frederick Warne and Co. v. Book Sales Inc., 481 F. Supp. 1191, 1195 (1979).
31Idem, p. 1195.
32See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

293, 296 (1940).
33Scott v. Mego International Inc., 519 F. Supp. 1118, 1126 (1981).
34American Association for Advancement of Science v. Hearst Corp., 498 F. Supp.

244, 257.
35Idem, p. 257.
36Dell Pub. Co. v. Stanley Pub., Inc., 211 N.Y.S. 2d 393, 402, 9 N.Y.2d 126 (1961).
37See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

294 (1940).
38Bayer Co., Inc., v. Shoyer, 27 F. Supp. 633, 637 (1939).
39Idem, p. 1128.
40Philadelphia Inquirer Co. v. Coe, 133 F. 2d 385, 386 (1942).
41See, e.g., idem, p. 1129 (analysing the likelihood of confusion by comparing letter

size and letter shape).
42Idem, p. 1133.
43See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

294 (1940).
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44Scott v. Mego International Inc., 519 F. Supp. 1128 (1981).
45Majestic Mfg. Co. v. Majestic Elec. Appliance Co., 172 F.2d 862 (1949).
46Scott v. Mego International Inc., 519 F. Supp. 1129 (1981) (holding that the weaker

the mark, the less protection it will be afforded).
47Scott v. Mego International Inc., 519 F. Supp. 1129 (1981).
48World Development (UNDP), March 1988, p. 2.
49Scott v. Mego International Inc., 519 F. Supp. 1133 (1981).
50See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

295 (1940).
51Idem, p. 294.
52See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

295 (1940).
53Scott v. Mego International Inc., 519 F. Supp. 1134 (1981).
54Idem, p. 1135.
55See McGraw-Hill Publishing Co. v. American Aviation Associates, Inc., 117 F.2d

295.
56Scott v. Mego International Inc., 519 F. Supp. 1135 (1981).
57See Telechron, Inc. v. Telicon Corp., 97 F. Supp. 131 (1951).
58See E. Vandenburgh, Trademark Law and Procedure (2nd ed.) (Indianapolis, United

States, Bobbs-Merrill, 1968).
59Scott v. Mego International Inc., 519 F. Supp. 1137 (1981).
60Idem, p. 1138.
61Ibid.
63Johnson & Johnson v. Carte-Wallace, Inc., 631 F. 2d 186 (1980).
64See E. Vandenburgh, Trademark Law and Procedure (2nd ed.) (Indianapolis, United

States, Bobbs-Merrill, 1968), p. 505.
65Idem, p. 505.
66United Nations, Treaty Series, vol. 1, p. 15.
67General Assembly resolution 76 (I).
68United Nations, Treaty Series, vol. 500, p. 95.
69E/5975/Rev.1.
70A/520/Rev.15.
71General Assembly resolution 222 (IV), annex I, para. 4; Assembly resolution 1240

B (XIII), para. 39; and Assembly resolution 2688 (XXV), annex, para. 40.
72General Assembly resolution 2401 (XXIII).
73General Assembly resolution 2152 (XXI).
74Economic and Social Council resolution 1952 (LIX).
75If the facts are as stated above, Mr. X is right in that his original acceptance cre-

ated a contract, at L-3, step 8, from which he could, of course, resign but which he could
not unilaterally alter to the L-4 level.

76See UNAT Judgements No. 115, Kimpton, para. IV; No. 106, Vasseur, para. II; and
No. 96, Camargo, para. II.

77See UNAT Judgement No. 96, Camargo, para. II.
78Not yet published.
79A/C.6/40/L.31.
80See General Assembly decisions 42/309 and 42/310.
81ST/SG/2.
82ST/SG/2/Add.1.
83ST/SGB/UNEF/3.
84General Assembly resolution 1001 (ES-1) did not give express authority for the

issuance of such a medal, but authorized the Secretary-General “to issue all regulations
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and instructions which may be essential to the executive functioning of the Force … and
to take all other necessary administrative and executive action”.

85ST/SGB/119.
86ST/SGB/119/Add.1.
87See Security Council resolution 85 (1950).
88Eligibility for award of the previous commemorative medals has been limited to

military personnel serving with the respective peacekeeping operations. In this regard,
we note the views expressed by Mr. Ralph Bunche in a memorandum to the Director of
General Services of 18 June 1964, advising against making Field Service Officers and
guards serving in field missions eligible for the United Nations Medal.

89Governing Council decision 86/17; see also decisions 85/14, 85/15 and 87/13.
90The report issued in 1969 in two volumes as DP/5; see ibid., p. 302.
91Ibid., p. 302. The expression “agent” in the above paragraph was obviously used

without regard to its legal implications, which later necessitated that it be clearly speci-
fied agreement with the executing agencies that they act as independent contractors vis-
à-vis UNDP.

92See articles II and VI of the Agreement with Executing Agencies which estab-
lishes the conditions for execution of projects, as well as article XI which establishes
financial accounting procedures for project expenditures. See also UNDP financial regu-
lation 8.10.

93UNDP financial rule 108.13, which required UNDP to establish arrangements with
executing agencies for, inter alia:

While the UNDP Financial Regulations and Rules do not apply to executing agen-
cies, the requirements of financial rule 108.13 are normally incorporated in the project
document.

94See para. 14 below.
95The proposed increase of government execution and the encouragement of com-

petition among United Nations organizations, and even with private firms, for execution
of UNDP-funded projects will require further review, in the light of their legal and opera-
tional implications. The World Bank experience in this regard should be examined; as we
know, United Nations agencies opposed such competition among themselves or even
with private firms on policy grounds.

96It is presumed, as the basis of our legal opinion of 8 October 1987, that the execut-
ing agencies referred to here are mostly United Nations system organizations. Govern-
ment-executed projects could pose even more problems, since monitoring performance
and enforcing compliance with agreed goals would be more difficult than with executing
agencies.

97Lord McNair, The Law of Treaties (Oxford, Clarendon 1961), p. 493.
98Thomas M. Franck, “Legitimacy in the International System” (1988), vol. 82, No.

4, American Journal of International Law, p. 705.
99Not yet in force.
100General Assembly resolutions 34/93 A, 35/206, 36/172 D, 37/69, 40/64, 41/64 A,

41/35 B, and 42/23 B.
101Not yet published.
102United Nations, Treaty Series, vol. 1155, p. 331.
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Chapter VII

DECISIONS AND ADVISORY OPINIONS OF
INTERNATIONAL TRIBUNALS

International Court of Justice

ADVISORY OPINION1

Applicability of the Obligation to Arbitrate under Section 21 of the United
Nations Headquarters Agreement of 26 June 19472

On 2 March 1988, the General Assembly of the United Nations adopted
resolution 42/229 whereby it requested the International Court of Justice to give
an advisory opinion on the following question:

“In the light of facts reflected in the reports of the Secretary General [A/42/
915 and Add.1], is the United States of America, as a party to the Agree-
ment between the United Nations and the United States of America regard-
ing the Headquarters of the United Nations [resolution 169 (II)], under an
obligation to enter into arbitration in accordance with section 21 of the
Agreement?”

The letter of the Secretary-General, transmitting to the Court the request
for an advisory opinion and certified copies of the English and French texts of
the said resolution, was received in the Registry by facsimile on 4 March 1988
and by post on 7 March 1988.

By an Order of 9 March 1988 (I.C.J. Reports 1988, p. 3) the Court, having
regard to the fact that the decision to request an advisory opinion was made
“taking into account the time constraint” (cf. resolution 42/229 B), in accor-
dance with Article 66, paragraph 2, of its Statute, applying Article 103 of its
Rules, accelerated its procedure and fixed 25 March 1988 as the time limit for
the submission of written statements by the United Nations and the United States,
as well as by any other State party to the Statute of the Court which desired to do
the same (ibid.). By the same Order the Court decided to hold a hearing, open-
ing on 11 April 1988, at which oral comments on written statements might be
submitted by the United Nations, the United States and such other States as
might have presented written statements. Judge Schwebel appended a separate
opinion to the Order (ibid., pp. 6-7).

In accordance with Article 65, paragraph 2, of the Statute, the Secretary-
General of the United Nations transmitted to the Court a dossier of documents
likely to throw light upon the question.

Written statements were filed, within the time limit fixed, by the United
Nations, the United States of America, the German Democratic Republic and
the Syrian Arab Republic.

On 11 April 1988, a public sitting was held, at which the United Nations
Legal Counsel, Mr. Carl-August Fleischhauer, made an oral statement to the
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Court on behalf of the Secretary-General. Certain Members of the Court put
questions to Mr. Fleischhauer, which were answered at a further public sitting
held on 12 April 1988.

At a public sitting held on 26 April 1988, the Court delivered its advisory
opinion (I.C.J. Reports 1988, p. 12), of which a summary outline and the com-
plete text of the operative paragraph are given below:

Submission of the request and subsequent procedure (paras. 1-6)

The question upon which the Court’s advisory opinion had been sought
was contained in United Nations General Assembly resolution 42/229 B, adopted
on 2 March 1988. This resolution read in full as follows:

“The General Assembly,

“Recalling its resolution 42/210 B of 17 December 1987 and bearing in
mind its resolution 42/229 A above,

“Having considered the reports of the Secretary-General of 10 and 25
February 1988 [A/42/915 and Add.1],

“Affirming the position of the Secretary-General that a dispute exists be-
tween the United Nations and the host country concerning the inter-
pretation or application of the Agreement between the United Nations
and the United States of America regarding the Headquarters of the
United Nations, dated 26 June 1947 [see resolution 169 (II)], and not-
ing his conclusions that attempts at amicable settlement were dead-
locked and that he had invoked the arbitration procedure provided for
in section 21 of the Agreement by nominating an arbitrator and re-
questing the host country to nominate its own arbitrator,

“Bearing in mind the constraints of time that require the immediate imple-
mentation of the dispute settlement procedure in accordance with sec-
tion 21 of the Agreement,

“Noting from the report of the Secretary-General of 10 February 1988
[A/42/915] that the United States of America was not in a position
and was not willing to enter formally into the dispute settlement pro-
cedure under section 21 of the Headquarters Agreement and that the
United States was still evaluating the situation,

“Taking into account the provisions of the Statute of the International
Court of Justice, in particular Articles 41 and 68 thereof,

“Decides, in accordance with Article 96 of the Charter of the United Na-
tions, to request the International Court of Justice, in pursuance of
Article 65 of the Statute of the Court, for an advisory opinion on the
following question, taking into account the time constraint:

“‘In the light of facts reflected in the reports of the Secretary-General
[A/42/915 and Add.1], is the United States of America, as a party to
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the Agreement between the United Nations and the United States of
America regarding the Headquarters of the United Nations [see reso-
lution 169 (II)], under an obligation to enter into arbitration in accor-
dance with section 21 of the Agreement?’ ”

In an Order dated 9 March 1988, the Court found that an early answer to
the request would be desirable (Rules of Court, Art. 103), and that the United
Nations and the United States of America could be considered likely to furnish
information on the question (Statute, Art. 66, para. 2), and, accelerating its pro-
cedure, fixed 25 March 1988 as the time limit for the submission of a written
statement from them, or from any other State party to the Statute which desired
to submit one. Written statements were received from the United Nations, the
United States of America, the German Democratic Republic and the Syrian Arab
Republic. At public sittings on 11 and 12 April 1988, held for the purpose of
hearing the comments of any of those participants on the statements of the oth-
ers, the Court heard the comments of the Legal Counsel of the United Nations
and his replies to questions put by certain Members of the Court. None of the
States having presented written statements expressed a desire to be heard. The
Court also had before it the documents provided by the Secretary-General in
accordance with Article 65, paragraph 2, of the Statute.

Events material to the qualification of the situation (paras. 7-22)

In order to answer the question put to it, the Court had first to consider
whether there existed between the United Nations and the United States a dis-
pute as contemplated by section 21 of the Headquarters Agreement, the relevant
part of which was worded as follows:

“(a) Any dispute between the United Nations and the United States con-
cerning the interpretation or application of this agreement or of any supple-
mental agreement, which is not settled by negotiation or other agreed mode
of settlement, shall be referred for final decision to a tribunal of three arbitra-
tors, one to be named by the Secretary-General, one to be named by the
Secretary of State of the United States, and the third to be chosen by the two,
or, if they should fail to agree upon a third, then by the President of the
International Court of Justice.”

For that purpose the Court set out the sequence of events which led first the
Secretary-General and then the General Assembly to conclude that such a dis-
pute existed.

The events in question centred round the Permanent Observer Mission of
the Palestine Liberation Organization (PLO) to the United Nations in New York.
The PLO had on 22 November 1974 been invited, by General Assembly resolu-
tion 3237 (XXIX), to “participate in the sessions and the work of the General
Assembly in the capacity of observer”. It had consequently established an Ob-
server Mission in 1974 and maintained an office in New York City outside the
United Nations Headquarters District.

In May 1987, a bill had been introduced into the Senate of the United States,
the purpose of which was “to make unlawful the establishment and mainte-
nance within the United States of an office of the Palestine Liberation Organi-
zation”; section 3 of that bill provided, inter alia, that it would be unlawful after
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its effective date:

“notwithstanding any provision of the law to the contrary, to establish or
maintain an office, headquarters, premises or other facilities or establish-
ments within the jurisdiction of the United States at the behest or direction
of, or with funds provided by the Palestine Liberation Organization …”

The text of that bill became an amendment, presented in the Senate in the
autumn of 1987, to the Foreign Relations Authorization Act, Fiscal Years 1988
and 1989. From the terms of that amendment it appeared that the United States
Government would, if the bill became law, seek to close the office of the PLO
Observer Mission. On 13 October 1987, the Secretary-General accordingly
emphasized, in a letter to the United States Permanent Representative to the
United Nations, that the legislation contemplated ran counter to obligations aris-
ing from the Headquarters Agreement, and the following day the PLO Observer
brought the matter to the attention of the United Nations Committee on Rela-
tions with the Host Country. On 22 October a spokesman for the Secretary-
General issued a statement to the effect that sections 11 to 13 of the Headquar-
ters Agreement placed a treaty obligation on the United States to permit the
personnel of the Mission to enter and remain in the United States in order to
carry out their official functions.

The report of the Committee on Relations with the Host Country was placed
before the Sixth Committee of the General Assembly on 25 November 1987.
During consideration of that report the representative of the United States noted:

“that the United States Secretary of State had stated that the closing of that
mission would constitute a violation of United States obligation under the
Headquarters Agreement, and that the United States Government was
strongly opposed to it; moreover the United States representative to the
United Nations had given the Secretary-General the same assurances”.

The position taken by the Secretary of State, namely that the United States was

“under an obligation to permit PLO Observer Mission personnel to enter
and remain in the United States to carry out their official functions at United
Nations Headquarters”,

was also cited by another representative and confirmed by the representative
of the United States.

The provisions of the amendment referred to above became incorporated
into the United States Foreign Relations Authorization Act, Fiscal Years 1988
and 1989, as Title X, the Anti-Terrorism Act of 1987. At the beginning of De-
cember 1987 the amendment had not yet been adopted by Congress. On 7 De-
cember, in anticipation of such adoption, the Secretary-General reminded the
Permanent Representative of the United States of his view that the United States
was under a legal obligation to maintain the longstanding arrangements for the
PLO Observer Mission and sought assurances that, in the event the proposed
legislation became law, those arrangements would not be affected.

The House and Senate of the United States Congress adopted the Anti-
Terrorism Act on 15 and 16 December 1987, and the following day the General
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Assembly adopted resolution 42/210 B whereby it called upon the host country
to abide by its treaty obligations and to provide assurance that no action would
be taken that would infringe on the arrangements for the official functions of the
Mission.

On 22 December, the Foreign Relations Authorization Act, Fiscal Years
1988 and 1989, was signed into law by the President of the United States. The
Anti-Terrorism Act forming part thereof was, according to its own terms, to
take effect 90 days later. In informing the Secretary-General of this develop-
ment, the Acting Permanent Representative of the United States, on 5 January
1988, stated that:

“Because the provisions concerning the PLO Observer Mission may in-
fringe on the President’s constitutional authority and, if implemented, would
be contrary to our international legal obligations under the United Nations
Headquarters Agreement, the Administration intends, during the ninety-
day period before this provision is to take effect, to engage in consultations
with the Congress in an effort to resolve this matter.”

The Secretary-General responded, however, by observing that he had not
received the assurance he had sought and did not consider that the statements of
the United States enabled full respect for the Headquarters Agreement to be
assumed. He went on:

“Under the circumstances, a dispute exists between the Organization and
the United States concerning the interpretation and application of the Head-
quarters Agreement and I hereby invoke the dispute settlement procedure
set out in section 21 of the said Agreement.”

The Secretary-General then proposed that negotiations should begin in
conformity with the procedure laid down in section 21.

While agreeing to informal discussions, the United States took the position
that it was still evaluating the situation which would arise from the application
of the legislation and could not enter into the dispute settlement procedure of
section 21. However, according to a letter written to the United States Perma-
nent Representative by the Secretary-General on 2 February 1988:

“The section 21 procedure is the only legal remedy available to the United
Nations in this matter and … the time is rapidly approaching when I will
have no alternative but to proceed either together with the United States
within the framework of section 21 of the Headquarters Agreement or by
informing the General Assembly of the impasse that has been reached.”

On 11 February 1988, the Legal Counsel of the United Nations informed
the Legal Adviser of the Department of State of the United Nations’ choice of
its arbitrator, in the event of an arbitration under section 21, and, in view of the
time constraints, urged him to inform the United Nations as soon as possible of
the United States’ choice. No communication in that regard was, however, re-
ceived from the United States.

On 2 March 1988, the General Assembly adopted two resolutions on the
subject. In the first resolution 42/229 A, the Assembly, inter alia, reaffirmed
that the PLO should be enabled to establish and maintain premises and adequate
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facilities for the purposes of the Observer Mission; and expressed the view that
the application of the Anti-Terrorism Act in a manner inconsistent with that
reaffirmation would be contrary to the international legal obligations of the United
States under the Headquarters Agreement, and that the dispute-settlement pro-
cedure provided for in section 21 should be set in operation. The other resolu-
tion, 42/229 B, already cited, requested an advisory opinion of the Court. Al-
though the United States did not participate in the vote on either resolution, its
Acting Permanent Representative afterwards made a statement pointing out that
his Government had made no final decision concerning the application or en-
forcement of the Anti-Terrorism Act with respect to the PLO Mission and that it
remained its intention “to find an appropriate resolution of this problem in the
light of the Charter of the United Nations, the Headquarters Agreement, and the
laws of the United States”.

Material events subsequent to the submission of the request (paras. 23-32)

The Court, while noting that the General Assembly had requested it to give
its opinion “in the light of facts reflected in the reports” presented by the Secre-
tary-General prior to 2 March 1988, did not consider in the circumstances that
that form of words required it to close its eyes to relevant events subsequent to
that date. It therefore took into account the following developments, which had
occurred after the submission of the request:

On 11 March 1988, the United States Acting Permanent Representative
informed the Secretary-General that the Attorney General had determined that
the Anti-Terrorism Act required him to close the office of the PLO Observer
Mission, but that, if legal actions were needed to ensure compliance, no further
actions to close it would be taken

“pending a decision in such litigation. Under the circumstances, the United
States believes that submission of this matter to arbitration would not serve
a useful purpose.”

The Secretary-General took strong issue with that viewpoint in a letter of
15 March. Meanwhile the Attorney General, in a letter of 11 March, had warned
the Permanent Observer of the PLO that, as of 21 March, the maintenance of his
Mission would be unlawful. Since the PLO Mission took no steps to comply
with the requirements of the Anti-Terrorism Act, the Attorney General sued for
compliance in the District Court for the Southern District of New York. The
United States’ written statement informed the Court, however, that no action
would be taken

“to close the Mission pending a decision in that litigation. Since the matter
is still pending in our courts, we do not believe arbitration would be appro-
priate or timely.”

Limits of the Court’s task (para. 33)

The Court pointed out that its sole task, as defined by the question put to it,
was to determine whether the United States was obliged to enter into arbitration
under section 21 of the Headquarters Agreement. It had in particular not to de-
cide whether the measures adopted by the United States in regard to the PLO
Observer Mission ran counter to that Agreement.
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Existence of a dispute (paras. 34-44)

Given the terms of section 21(a), quoted above, the Court was obliged to
determine whether there existed a dispute between the United Nations and the
United States and, if so, whether that dispute concerned the interpretation or
application of the Headquarters Agreement and had not been settled by negotia-
tion or other agreed mode of settlement.

To that end, the Court recalled that the existence of a dispute, that is to say,
a disagreement on a point of law or a conflict of legal views or interests, is a
matter for objective determination and cannot depend upon the mere assertions
or denials of parties. In the present case, the Secretary-General was of the view,
endorsed by the General Assembly, that a dispute within the meaning of section
21 existed from the moment the Anti-Terrorism Act was signed into law and in
the absence of adequate assurances that the Act would not be applied to the PLO
Observer Mission; he had moreover formally contested the consistency of the
Act with the Headquarters Agreement. The United States had never expressly
contradicted that view, but had taken measures against the Mission and indi-
cated that they were being taken irrespective of any obligations it might have
under that Agreement.

However, in the Court’s view, the mere fact that a party accused of the
breach of a treaty did not advance any argument to justify its conduct under
international law did not prevent the opposing attitudes of the parties from giv-
ing rise to a dispute concerning the treaty’s interpretation or application. None-
theless, the United States had during consultations in January 1988 stated that it
“had not yet concluded that a disputed existed” between it and the United Na-
tions, “because the legislation in question had not yet been implemented”, and
had subsequently, while referring to “the current dispute over the status of the
PLO Observer Mission”, expressed the view that arbitration would be prema-
ture. After litigation had been initiated in the domestic courts, its written state-
ment had informed the Court of its belief that arbitration would not be “appro-
priate or timely.”

The Court could not allow considerations as to what might be “appropri-
ate” to prevail over the obligations which derived from section 21. Moreover,
the purpose of the arbitration procedure thereunder was precisely the settlement
of disputes between the United Nations and the host country without any prior
recourse to municipal courts. Neither could the Court accept that the undertak-
ing not to take any other action to close the Mission before the decision of the
domestic court had prevented a dispute from arising.

The Court deemed that the chief, if not the sole, objective of the Anti-
Terrorism Act was the closure of the office of the PLO Observer Mission and
noted that the Attorney General considered himself under an obligation to take
steps for that closure. The Secretary-General had consistently challenged the
decisions first contemplated and then taken by the United States Congress and
Administration. That being so, the Court was obliged to find that the opposing
attitudes of the United Nations and the United States showed the existence of a
dispute, whatever the date on which it might be deemed to have arisen.
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Qualification of the dispute (paras. 45-50)

As to whether the dispute concerned the interpretation or application of the
Headquarters Agreement, the United Nations had drawn attention to the fact
that the PLO had been invited to participate in the sessions and work of the
General Assembly as an observer; hence the PLO Mission was covered by the
provisions of sections 11 to 13 and should be enabled to establish and maintain
premises and adequate functional facilities. In the United Nations’ view, the
measures envisaged by Congress and eventually taken by the United States
Administration would thus be incompatible with the Agreement if applied to
the Mission, and their adoption had accordingly given rise to a dispute with
regard to the interpretation and application of the Agreement.

Following the adoption of the Anti-Terrorism Act, the United States had first
contemplated interpreting it in a manner compatible with its obligations under the
Agreement, but on 11 March its Acting Permanent Representative had informed
the Secretary-General of the Attorney General’s conclusion that the Act required
him to close the Mission irrespective of any such obligations. The Secretary-Gen-
eral had disputed that view on the basis of the principle that international law
prevailed over domestic law. Accordingly, although in a first stage the discussions
had related to the interpretation of the Agreement and, in that context, the United
States had not disputed that certain of its provisions applied to the PLO Observer
Mission, in a second stage the United States had given precedence to the Act over
the Agreement, and that had been challenged by the Secretary-General.

Furthermore, the United States had taken a number of measures against the
PLO Observer Mission. Those had been regarded by the Secretary-General as
contrary to the Agreement. Without disputing that point, the United States had
stated that the measures in question had been taken “irrespective of any obliga-
tions the United States may have under the Agreement”. Those two positions were
irreconcilable; thus there existed a dispute between the United Nations and the
United States concerning the application of the Headquarters Agreement.

The question might be raised as to whether in United States domestic law
the Anti-Terrorism Act could only be regarded as having received effective ap-
plication when or if, on completion of the proceedings before the domestic courts,
the Mission was in fact closed. That was, however, not decisive in regard to
section 21, which concerned the application of the Agreement itself, not of the
measures within the municipal laws of the United States.

Condition of non-settlement by other agreed means (paras. 51-56)

The Court then considered whether the dispute was one “not settled by nego-
tiation or other agreed mode of settlement”, in the terms of section 21(a). The
Secretary-General had not only invoked the dispute-settlement procedure but also
noted that negotiations must first be tried, and had proposed that they begin on 20
January 1988. Indeed, consultations had already started on 7 January and were to
continue until 10 February. Moreover, on 2 March, the Acting Permanent Repre-
sentative of the United States had stated in the General Assembly that his Govern-
ment had been in regular and frequent contact with the United Nations Secretariat
“concerning an appropriate resolution of this matter”. The Secretary-General had
recognized that the United States did not consider those contacts and consulta-
tions to lie formally within the framework of section 21 and had noted that the
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United States was taking the position that, pending evaluation of the situation
which would arise from application of the Anti-Terrorism Act, it could not enter
into the dispute settlement procedure outlined in section 21.

The Court found that, taking into account the United States’ attitude, the
Secretary-General had in the circumstances exhausted such possibilities of ne-
gotiation as were open to him, nor had any “other agreed mode of settlement”
been contemplated by the United Nations and the United States. In particular,
the current proceedings before the United States courts could not constitute an
“agreed mode of settlement” within the meaning of section 21, considering that
their purpose was the enforcement of the Anti-Terrorism Act and not the settle-
ment of the dispute concerning the application of the Agreement. Furthermore,
the United Nations had never agreed to a settlement in the domestic courts.

Conclusion (para. 57)

The Court had therefore to conclude that the United States was bound to
respect the obligation to enter into arbitration. That conclusion would remain
intact even if it were necessary to interpret the statement that the measures against
the Mission were taken “irrespective of any obligations” of the United States
under the Headquarters Agreement as intended to refer not only to any substan-
tive obligations under sections 11 to 13 but also to the obligation to arbitrate
provided for in section 21. It was sufficient to recall the fundamental principle
of international law that international law prevailed over domestic laws, a prin-
ciple long endorsed by judicial decisions.

Operative paragraph (para. 58)

“THE COURT,

Unanimously,

Is of the opinion that the United States of America, as a party to the
Agreement between the United Nations and the United States of
America regarding the Headquarters of the United Nations of 26 June
1947, is under an obligation, in accordance with section 21 of that
Agreement, to enter into arbitration for the settlement of the dispute
between itself and the United Nations.”

* * *

Judge Elias appended a declaration to the Advisory Opinion (I.C.J. Re-
ports 1988, p. 36). Separate opinions were appended to the Advisory Opinion
by Judges Oda (ibid., pp. 37-41), Schwebel (ibid., pp. 42-56) and Shahabuddeen
(ibid., pp. 57-64).

NOTES

1I.C.J. Yearbook 1987-1988, p. 137; see also chaps. VI.A.7 and VIII.3(a) of this
Yearbook.

2United Nations, Treaty Series, vol. 11, p. 11.
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Chapter VIII

DECISIONS OF NATIONAL TRIBUNALS

1. South Africa

Military service extended to non-white inhabitants of South West Af-
rica by Proclamation 198 of 1980 which amended the South Africa Defence Act
44 of 1957 — Mandate for South West Africa and South Africa — Relationship
of international law and municipal law

SOUTH WEST AFRICA, SUPREME COURT1

BINGA V. THE ADMINISTRATOR-GENERAL FOR SOUTH WEST AFRICA AND OTHERS,
JUDGEMENT OF 22 JUNE 19842

(Berker JP; Mouton and Strydom JJ)

SOUTH AFRICA, SUPREME COURT, APPELLATE DIVISION

BINGA V. THE CABINET FOR SOUTH WEST AFRICA AND OTHERS, JUDGEMENT OF 24
MARCH 19882

(Rabie ACJ; Corbett, Van Heerden, Hefer and Grosskopf JJA)

SUMMARY:  The facts — In 1980 the State President of the Republic of
South Africa, acting under Section 38 of the South West Africa Constitution Act
39 of 1968, issued two proclamations relating to the defence of the Republic of
South Africa. By Proclamation 198 of 1980 the South African Defence Act 44
of 1957 was amended and provisions relating to eligibility for military service
were extended to include the non-white inhabitants of South West Africa. By
Proclamation R131 of 1980 the Administrator-General of South West Africa
was made responsible for the registration and enrolment of persons eligible for
military service in the South West Africa Territory Force. In October 1977 Mr.
Binga received notice of Proclamation 198 and was ordered to report for mili-
tary service for the South West Africa Territory Force/South African Defence
Force at the Port of Walvis Bay.

Mr. Binga made an application to the Court joining the Administrator-Gen-
eral for South West Africa, the South African Minister of Defence and the Ex-
emption Board for the South West Africa Territory Force as defendants. He sub-
mitted:

(i) That the legislative powers of the South African Parliament over the
territory of South West Africa were qualified by, and subject to, the
terms of the Mandate of South West Africa which had been formulated
by the Council of the League of Nations in 1920, and which had been
incorporated by statute into South African municipal law;
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(ii) That Proclamation 198 and Proclamation R131 were unlawful because
they contravened Article 4 of the Mandate which prohibited use of the
mandated territory and its indigenous population for military purposes
and the applicant was not therefore liable for military service; and

(iii) That by issuing the notice relating to military service at the Port of
Walvis Bay, an area which was outside the mandated territory of South
West Africa, the Administrator-General had exceeded the grant of au-
thority conferred by Proclamation R131 and the notice was therefore
unlawful and should be set aside.

Mr. Binga also made an alternative submission that the South African Par-
liament did not have competence to legislate for South West Africa because the
United Nations had unilaterally terminated the Mandate for South West Africa
by General Assembly resolution 2145 (XXI) of 21 October 1966 and Security
Council resolution 276 (1970) of 30 January 1970 and that, following the advi-
sory opinion of the International Court of Justice in 1971,3 South Africa’s con-
tinued presence and administration of the area was both illegal and invalid.

Held (unanimously): — The application was dismissed.

Per Justice Mouton:  (1) The testing of legislation enacted by the South
African Parliament or of amendments made to existing legislation, by reference
to the terms and provisions of the Mandate for South West Africa, went beyond
the scope of the judicial function of the municipal courts in South Africa. Re-
sponsibility for the supervision and proper enforcement of the Mandate for South
West Africa lay with the international political community acting under the ae-
gis of the United Nations General Assembly. The advisory opinion of the Inter-
national Court of Justice in 1971 supported this view. The Court would, there-
fore, be prohibited from examining the validity of Proclamation 198 and Proc-
lamation R131, even though judicial scrutiny was not restricted by Section 59(2)
of the Republic of South Africa Constitution Act 31 of 1961 (pp. 469-475).

(2) Although the Supreme Court of South West Africa was no longer a
division of the Supreme Court of South Africa, the final appeal from the South
West African courts was to the Appellate Division of the Supreme Court of
South Africa. The Court would, therefore, remain bound by previous decisions
of the Appellate Division relating to the Mandate for South West Africa (p.
474).

(3) The Advisory Opinion of the International Court of Justice in 1971
did not provide authoritative guidance on the question of the termination of the
Mandate for South West Africa; judicial statements on the lawfulness of South
Africa’s continued presence in South West Africa were, therefore, to be regarded
as obiter dicta. The United Nations was not competent to determine or modify
unilaterally the international status of South West Africa. This view was re-
flected in the Advisory Opinion of the International Court of Justice in 19504

and in the various resolutions and deliberations of the United Nations Organiza-
tion which had sought cooperation from the Republic of South Africa in the
final settlement of the South West Africa situation, and which had recognized
the continuing authority of the Republic over South West Africa pending such
settlement (pp. 475-477).
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Per Justice Strydom:  (1) Internal sovereignty was dependent upon the
exercise of exclusive and effective control rather than upon international recog-
nition. Although the international community regarded the Mandate for South
West Africa as terminated, the Government of South Africa continued to exer-
cise exclusive and effective control over the territory. The Court was, therefore,
satisfied that the Government had internal sovereignty and was competent to
legislate for the territory. Obligations incurred by international treaties and the
resolutions of international organizations could be distinguished from custom-
ary international law in that they required incorporation into municipal law by
legislative act before the courts of South Africa would give effect to them. Gen-
eral Assembly resolution 2145 (XXI) and Security Council resolution 276 (1970)
had not been incorporated into municipal law and therefore could not affect the
rights of individuals in South West Africa. The advisory opinions of the Interna-
tional Court of Justice on the status of South West Africa were also not binding
upon South Africa. In cases of conflict between municipal law and international
law or international opinion the courts must give effect to municipal law. Proc-
lamations 198 and R131 would therefore be upheld (pp. 477-480).

(2) A finding that the Government of South Africa exercised exclusive
and effective control was conclusive with regard to the applicant’s contention
that the Mandate had been terminated. The Court was not competent to deter-
mine whether the Government of South Africa still regarded the territory as
falling within its sovereignty and it also made it unnecessary for the Court to
determine the validity or existence of the Mandate, or whether the Government
exercised de jure or de facto control in South West Africa (p. 481).

(3) The terms of the Mandate for South West Africa had not been incor-
porated into the municipal law of South Africa. The South African Parliament
enjoyed unlimited legislative power over the territory which was in no way
curtailed by the terms of the Mandate. The applicant’s contention that the Proc-
lamations were in conflict with superior provisions of municipal law must fail
(pp. 482-485).

Mr. Binga appealed to the Appellate Division of the Supreme Court of
South Africa. On appeal, he maintained:

(i) That section 38(1) of the South West Africa Constitution Act 39 of
1968 did not confer powers upon the State President to make laws
which conflicted with the Mandate for South West Africa. Proclama-
tion 198, he alleged, was contrary to article 4 of the Mandate and was
therefore invalid; and

(ii) That the applicant could not be called for military service at Walvis
Bay because section 1(1) of Proclamation 198 restricted liability for
non-whites to military service within the territory of South West Af-
rica.

Held (unanimously): — The appeal was dismissed.

(1) Under the terms of section 38(1) of the South West Africa Constitu-
tion Act 39 of 1968 as amended by section 1 of the South West Africa Constitu-
tion Amendment Act 95 of 1977, the South African Parliament had conferred
upon the State President of the Republic of South Africa plenary powers of
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legislation in respect of South West Africa which were as wide as those pos-
sessed by Parliament itself. Even if it was assumed in the appellant’s favour,
therefore, that the provisions of the Mandate for South West Africa had been
incorporated into municipal law by legislative act, these provisions remained
subject to repeal or amendment by the State President acting under section 38(1).
It was not to be presumed that Parliament when enacting the South West Africa
Constitution Act 39 of 1968 had intended to give effect to international obliga-
tions arising under the Mandate for South West Africa. Section 38(1) did not
indicate an intention to limit the exercise of power by the State President to that
which was in conformity with the terms of the Mandate. It was therefore unnec-
essary to consider whether Proclamation 198 was contrary to Article 4 of the
Mandate (pp. 486-495).

(2) The reference to the territory of South West Africa in Section 1(1) of
Proclamation 198 related to the class of non-whites who were now eligible for
military service. The words were intended to restrict the effects of Proclamation
198 to the non-white inhabitants of the territory of South West Africa; they were
not intended to restrict the performance of military service by this class to the
territory of South West Africa. Under section 138 of the Defence Act the Minis-
ter of Defence could direct the performance of military service anywhere within
or outside the Republic. The notice relating to the performance of military ser-
vice at the Port of Walvis Bay was therefore valid (pp. 495-499).

[The text of the judgements delivered in the Supreme Court of South West
Africa follows.]

MOUTON J:  This application was originally brought by Eduard Binga in his
capacity as father and natural guardian of his son Erick Binga. Erick has in the
meantime attained majority and has been substituted as applicant.

By notice of motion the applicant seeks an order, calling upon the respon-
dents to show cause:

(i) (a) Why the above honourable Court should not declare that the
said Erick Binga is not liable for national service in the South West Africa Ter-
ritory Force/South African Defence Force;

(b) Why the notice dated November 1982, directing the said Erick Binga
to render national service at Walvis Bay, should not be set aside as wrongful and
unlawful.

The further relief prayed for, as set out in the notice of motion, has fallen
away and need not to be mentioned.

The first respondent is the Administrator-General for the Territory of South
West Africa. This office was established by order of the State President-in-Council
in Proc 180 of 1977 issued under s 38 of the South West Africa Constitution Act
39 of 1968. By Proc 181 of 1977 the Administrator-General was empowered by
the said State President to make laws by proclamation in the Official Gazette of
the Territory of South West Africa, for that territory, and in any such law to
repeal or amend any legal provisions, including any Act of Parliament insofar
as it relates to or applies in the territory or is connected with the administration
thereof or the administration of any matter by any authority therein, save the
said s 38.
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The second respondent is the Minister of Defence.

The first and second respondents do not oppose this application and abide
the Court’s decision. The third respondent appeared in opposition.

The notice mentioned in prayer (1)(b) above, to call up the applicant for
military service, was directed to him and was given in terms of Government
Notice AG 149 of 17 October 1980. This Government Notice published Proc
198 of 1980 for general information in South West Africa.

Proclamation 198 of 1980, issued by the State President of the Republic of
South Africa, extended liability for military service in South West Africa to
non-white inhabitants of the territory.

By Proc R131 (of the Republic) the State President of the Republic of South
Africa transferred authority to the Administrator-General for the administration
of certain provisions of the Defence Act 44 of 1957 in South West Africa.

In exercising this power, the State President acted under the powers vested
in him by s 38 of the South West Africa Constitution Act 39 of 1968.

By the Schedule to Proc 131 of 1980, the administration of the provisions
of the said Defence Act is to be carried out by the Administrator-General in and
in respect of the territory concerning the registration and enrolment of persons
who are required to register or enrol in any unit of the citizen force or com-
mando forming part of the South West Africa Territory Force.

Consequently, as foreseen by s 68 of the Defence Act 1957, an Exemption
Board for the South West Africa Territory Force was established. This Board is
the third respondent herein and, as stated, its authority to call up Erick Binga is
challenged.

The applicant states in his founding affidavit that the proclamations passed
by the State President of the Republic of South Africa, including No 131 of
1980, themselves purport to be authorized by a statute passed in the Republic,
namely s 38 of the South West Africa Constitution Act 39 of 1968. He says that
the South African Parliament has no power to make laws for the territory of
South West Africa.

Furthermore, as Walvis Bay, where he has been ordered to render service,
is not part of the mandated territory of South West Africa and does not fall
within the area over which the first respondent purports to exercise authority,
the said notice is unlawful.

By virtue of art 22, part 1 (Covenant of the League of Nations) of the Treaty
of Peace with Germany signed at Versailles on 28 June 1919, the principle to be
applied to territories such as the present South West Africa was “that the well-
being and development of such people form a sacred trust of civilization and
that securities for the performance of this trust should be embodied in this Gov-
ernment.”

This article also specifically provides:

There are territories, such as South West Africa … which owing to the sparse-
ness of their population, of their small size, of their remoteness from the
centres of civilization or their geographical contiguity to the territory of the
mandatory, and other circumstances, can best be administered under the laws
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of the mandatory as integral portions of its territory, subject to the safe-
guards above mentioned in the interests of the indigenous population.”

In every case of mandate, the mandatory shall render to the Council an
annual report in reference to the territory committed to its charge. The degree of
authority, control or administration to be exercised by the mandatory shall, if
not previously agreed upon by the members of the League, be explicitly defined
in each case by the Council.

A permanent commission shall be constituted to receive and examine the
annual reports of the mandatories and to advise the Council on all matters relat-
ing to the observance of the mandates.

Thereafter, on 17 December 1920, the Council of the League of Nations
formulated the mandate for South West Africa. Thereby a mandate is conferred
upon His Britannic Majesty to be exercised by the Government of the Union of
South Africa, namely to administer the territory on behalf of the League of Na-
tions in accordance with the following provisions which, in terms of art 22 para
8 of the Covenant of the League of Nations, shall be explicitly defined by the
Council of the League of Nations.

The terms were so defined, of which the following are relevant:

Article 2:  The mandatory shall have full power of administration and legis-
lation over the territory subject to the present mandate as an integral portion of the
Union of South Africa, and may apply the laws of the Union of South Africa to the
territory, subject to such local modifications as circumstances may require.

Article 3:  The mandatory shall see that the slave trade is prohibited and
that no forced labour is permitted, except for essential public works and ser-
vices, and then only for adequate remuneration.

The mandatory shall also see that the traffic in arms and ammunition is
controlled in accordance with principles analogous to those laid down in the
Convention relating to the Control of Arms Traffic, signed on 10 September
1919, or in any convention amending the same.

Article 4:  The military training of the natives, otherwise than for purposes
of internal police and local defence of the territory, shall be prohibited. Further-
more, no military or naval bases shall be established or fortifications erected in
the territory.

Article 5:  Subject to the provisions of any local law for the maintenance of
public order and public morals, the mandatory shall ensure in the territory free-
dom of conscience and the free exercise of all forms of worship, and shall allow
all missionaries, nationals of any State member of the League of Nations, to enter
into, travel and reside in the territory for the purpose of prosecuting their calling.

Article 6 requires annual reports to be made to the satisfaction of the Coun-
cil of the League of Nations.

Mr. Farlam, for applicant, says that:

(1) The expression “securities for the performance of this trust should
be embodied in this Covenant” and “administered … subject to the safeguards
above mentioned in the interests of the indigenous population …” in art 22 of
the Covenant of the League of Nations;
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(2) The following terms formulated in the mandate for South West Af-
rica, viz.

The mandatory shall have full power of administration and legislation over
the territory subject to the present mandate … The mandatory shall promote
to the utmost the material and moral well-being and the social progress of
the inhabitants of the territory subject to the present mandate.”

indicate that South Africa’s wide legislative powers are always quali-
fied by and subject to the terms of the mandate.

(3) Furthermore, so the argument runs, the South African Parliament
has acknowledged that it was bound by the terms of the mandate in the follow-
ing instances:

(3) (1) The Treaty of Peace and South West Africa Mandate Act 49 of
1919 was issued

“for carrying into effect, insofar as concerns the Union of South Africa, the
Treaty of Peace between His Majesty the King and certain other powers; and
for carrying into effect any mandate issued in pursuance of the Treaty to the
Union of South Africa with reference to the territory of South West Africa
...”

See also Act 32 of 1921 (s 2).

(3) (2) The preamble to the South West Africa Constitution Act 42 of
1925 inter alia provides that

the Government of the Union of South Africa possesses full power of ad-
ministration and legislation over the territory … as an integral portion of the
Union but subject to the terms of the said mandate …” and

“… it is expedient that further authority should be conferred upon the Gov-
ernment of the Union in respect of giving effect to the said mandate, in that
the Government of the Union is, under the said mandate, to promote to the
utmost the material and moral well-being and the social progress of the in-
habitants of the territory”;

and for the constitution of a legislative body

“to make laws therefor, subject always to the provisions of the said mandate
...”

(4) In further support of his argument, Mr. Farlam refers to R v Offen
1934 SWA 73 at 78, where VAN DEN HEEVER J said the5 “full powers of legisla-
tion which the Governor-General and his delegate, the Administrator, enjoyed
by virtue of the mandate and the provisions of Act 49 of 1919 ...”

In this connection reference was also made to Winter v Minister of Defence
and Others6 1940 AD 194 at 197, R v Christian7 1924 AD 101 at 112, Verein für
Schutzgebietsanleihen EV v Conradie NO 1937 AD 113 at 133, 148 and 150.8
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The applicant submitted that the “Grundnorm” or composite constitution
of South Africa’s legislative competence in respect of South West Africa were
the terms of the mandate, and those statutes which received the mandate into SA
municipal law as set out above.

Identical submissions were considered by the Appellate Division, consist-
ing of 11 Judges of Appeal, in S v Tuhadeleni and Others 1969 (1) SA 153 (A).9

In that case the question of law reserved was whether insofar as the provi-
sions of s 59 (2) of the Republic of South Africa Constitution Act 31 of 1961
may purport to deprive the Courts of their jurisdiction to enquire into or pro-
nounce upon the validity of the Terrorism Act 83 of 1967 and s 5 of the General
Law Amendment Act 62 of 1966, they are valid and binding in South West
Africa.

In dealing with this subsection, STEYN CJ also dealt with the question
whether the mandate was a source for a restrictive construction of the subsec-
tion. It was put thus at 171A:10

“The contention here is that, by implication arising from the terms of the
mandate, the rights conferred by it upon the inhabitants of the territory are
entrenched against violation by Act of Parliament; that Parliament has rec-
ognized this limitation upon its powers; that the Courts are of necessity the
guardians of this entrenchment; that they have accordingly, under the funda-
mental law of the territory, been vested with jurisdiction to declare invalid
any Act passed by Parliament which offends against the mandate, and that
Parliament could not have intended to annul this jurisdiction when it enacted
s 59 (2).”

The learned Chief Justice dealt with the matter on the basis that the man-
date still exists and decided (at 173F) that the mandate did not contemplate

“any such unexpressed limitation upon the powers of Parliament as is con-
tended for. It would rather seem that the parties concerned were content to
leave enforcement of the obligations under the mandate to procedures and
restraints available in the international field. It was presumably to that intent
that provision was made in art 6 for annual reports by the mandatory to the
satisfaction of the Council of the League, indicating, inter alia, the measures
taken to carry out the obligations assumed under arts 2, 3, 4 and 5.”11

In the opinion of the Court, the testing of legislation against the terms of
the mandate is not in conformity with its judicial function.

In the Court’s opinion “the constitutional impediment urged by counsel for
appellants does not exist”.

In my opinion support for the above view that one must look to the interna-
tional political field for the enforcement of obligations under the mandate is to
be found in the judgment of the International Court of Justice of 21 June 1971.

Paragraph 102, dealing with Resolution 2145 and the 1966 judgments, reads:

“On the other hand, the Court declared that: … ‘any divergences of view
concerning the conduct of a mandate were regarded as being matters that
had their place in the political field, the settlement of which lay between the
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mandatory and the competent organs of the League’. To deny to a political
organ of the United Nations which is a successor of the League in this re-
spect the right to act, on the argument that it lacks competence to render
what is described as a judicial decision, would not only be inconsistent but
would amount to a complete denial of the remedies available against funda-
mental breaches of an international undertaking.”12

See also para 103:

“… it was found that the function to call for the due execution of the relevant
provisions of the mandate instruments appertained to the League acting as
an entity through its appropriate organs. The right of the League ‘in the pur-
suit of its collective, institutional activity, to require the due performance of
the mandate in discharge of the sacred trust’, was specifically recognized.
(Ibid. at 29.)  Having regard to this finding, the United Nations as a succes-
sor to the League, acting through its competent organs, must be seen above
all as the supervisory institution, competent to pronounce in that capacity,
on the conduct of the mandatory with respect to its constitutional obliga-
tions, and competent to act accordingly.”13

Dugard, in his work on The South West Africa/Namibia Dispute, analysed
the opinion and at 483 writes:

“The Court then turns to Resolution 2145 (xxi). It holds that the man-
date was an agreement in the nature of a treaty”

(in this respect, says the author in a footnote, it relies on the finding of the
Court in the 1962 South West Africa proceedings:  1962 ICJ Reports 330)

“which rendered it liable to termination in the event of a fundamental
breach. The principle that treaties may be terminated in this way is a
customary rule of international law (now codified in art 60(3) of the
Vienna Convention on the Law of Treaties) which was to be consid-
ered as impliedly included in the mandates system.”14

The writer continues at 486:

“The Court finds that the General Assembly, as political successor to
the Council for the League, was the appropriate body to decide whether
South Africa had violated her obligations under the mandate. This
conclusion follows logically from the 1966 decision of the Court to
the effect that it was for a political and not a legal body to decide
whether the mandate had been violated.”

The author says this at 407:

“To this moment there is no judicial finding in existence to the effect
that the South African administration of the territory violates the pro-
visions of the mandate.”

Looking back into history, one finds that Lord Balfour said in the League
Council that
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“the machinery of the Mandates Commission, the machinery of the Council
of the League of Nations, the machinery of the Assembly of the League are
all contrived to make it quite impossible that any transaction of general in-
terest should take place except in full glare of the noonday sun of public
opinion”. To the same effect is Lord Lugard, member of the Permanent Man-
dates Commission. See Cockram South West African Mandate at 344-345.

It was argued on behalf of applicant that since this Court is no longer a
Division of the Supreme Court of South Africa, it is not bound by the Appeal
Court’s decision in the Tuhadeleni case as it was pronounced under the old ar-
rangement. Before the change brought about by Proc 222 of 1981, the then
Division of the Supreme Court having judicial authority in the territory was
bound by the decisions of the said Appellate Division. In terms of s 14(1)(b) of
Proc 222 of 1981, the Appellate Division of the Supreme Court of South Africa
is still the Court of Appeal in the matters therein mentioned.

As such this Court will be bound by any decision of the Appellate Division
which is relevant to the issues on appeal.

The argument was that the Appellate Division now forms part of the South
West African judicial system and only judgements of the Appellate Division
given under that system should be followed. That is exactly what the Appellate
Division did in Tuhadeleni’s case, when it came to its decision against the back-
ground of the mandate, South African legislation pertaining to South West Af-
rica, and decided cases.

It is therefore my opinion that this Court is bound by the decision in S v
Tuhadeleni 1969 (1) SA 153 (A).15

The Defence Act 44 of 1957 was made applicable to South West Africa by
s 153 thereof.

In terms of s 3(2) any member of the SA Defence Force may at all times be
employed on service in defence of the Republic.

As set out above by Proc 198 of 1980 of the State President of the Republic
of South Africa, the Defence Act was, for purposes of its application in South
West Africa, amended to include non-whites as being liable for military service.

The question is whether this amendment is an Act passed by Parliament as
envisaged in s 59(2) of Act 32 of 1961.

Obviously it was not passed by Parliament, but is the result of the powers
vested in the State President by s 38 of the South West Africa Constitution Act
39 of 1968. It is an amendment of an Act of Parliament by virtue of powers
granted by an Act of Parliament. Such an enactment is not covered by the provi-
sions of s 59(2), which leaves it open for scrutiny by the Court. Applicant says
this amendment militates against the terms of the mandate and as such is in-
valid. It has already been pointed out that the testing of legislation against the
provisions of the mandate does not fall within this Court’s function.

It follows that the provisions of the Defence Act 44 of 1957, as applied to
South West Africa and as amended by Proc 198 of 1980, cannot be tested by this
Court against the terms of the mandate for South West Africa.



386

This, however, does not end the matter, because it was also submitted on
behalf of applicant that the mandate conferred by the Council of the League of
Nations was terminated by resolution 2145 of the General Assembly of 27 Oc-
tober 1966, duly endorsed by the Security Council in its resolution 276 (1970).

It is further argued that the advisory opinion of the International Court of
Justice, of 21 June 1971, was to the effect that the mandate had been terminated
by 6A resolution 2145 (XXI), as endorsed by the Security Council in its resolu-
tion 276 (1970), and that consequently all acts by South Africa in South West
Africa thereafter are illegal and invalid.

In considering the above-mentioned opinion, it must be borne in mind that
the Court’s opinion was sought on the question what the legal consequences for
States were of the continued presence of South Africa in South West Africa,
notwithstanding Security Council resolution 276 (1970).

In discussing the legal effects of this opinion, Dugard (at 487) observes that

“resolutions of the General Assembly are recommendatory and not legally
binding, except in certain exceptional cases”

and, as far as resolution 276 (1970) is concerned:

“in the absence of a finding that the situation in Namibia threatens interna-
tional peace, the Resolution is only recommendatory:  South Africa’s legal
obligation to withdraw from South West Africa arises from resolution 2145
(xxi) (see note 65 at 489) and States are only obliged to apply the customary
rules of non-recognition to South West Africa; resolution 276 may, however,
authorize States to (take) up a position in their legal relationships with South
Africa which would otherwise have been in conflict with rights possessed
by that country.”  (1971 ICJ Reports at 137.)

This judgement is no authority on the question of the revocation of the
mandate and, insofar as it deals with the questions of invalidity and illegality of
acts by South Africa, any findings thereon must be considered obiter.

The question of the revocation of the mandate has apparently never been
submitted to the International Court of Justice for decision.

There was no provision for such revocation under the League of Nations
and when that League came to an end, the fate of the mandated territories was a
matter for reciprocal agreement. The Charter of the United Nations and its trust-
eeship system also did not solve the problem. See Dugard at 401-408.

Dugard (at 404) is of the opinion that the question whether the United Na-
tions is competent, under prevailing provisions of the Charter, to determine and
modify, unilaterally, the international status of the territory, must be answered
in the negative.

“The position is that none of the opinions of the Court, nor its judgements of
1962 and 1966, give a clear answer to the question of termination of the
South West Africa mandate, let alone to the question of United Nations power
to terminate or revoke the mandate. As mentioned above, even the very ex-
istence of the mandate has been left undecided since the July 1966 deci-
sion.”
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At 407 this author continues:

The argument is often advanced that the numerous resolutions of the Gen-
eral Assembly on the mandated territory must be considered as authoritative
findings. No matter how anxious one may be to read more into the Court’s
opinions and judgments, the truth is that nothing can be found anywhere to
support the supposition that the General Assembly has the power to judge
(and condemn) the mandatory’s administration of the territory. Even if one
accepts the General Assembly’s power to discuss the mandate and to make
recommendations in terms of art 10 of the Charter, such power does not
permit the General Assembly to pass binding decisions on the matter. It would
also be wrong, as was indicated above, to consider that the General Assembly’s
resolutions on South West Africa have acquired legislative force of a supra-
national kind. The ‘declaration’ of 27 October 1966 that South Africa ‘has
failed to fulfil its obligation of the mandated territory’ is based on very doubt-
ful — if on any — authority.”

The advisory opinion of the International Court of Justice of 11 July 1950
concludes that

“competence to determine and modify the international status of South West
Africa rests with the Union of South Africa acting with the consent of the
United Nations”. (1950 Opinion at 143.)16

This in effect means that the initiative to alter the mandate lay with South
Africa, and not with the United Nations, which could not, on its own, alter the
status of the territory. See Cockram at 356.

After the Security Council passed its resolution in January 1970, the Brit-
ish representative explained the British abstention from voting on the ground
that

“the adoption of resolutions which are ineffective or inoperable cannot serve
the interests of the people of the territory or of the United Nations”.

The British Foreign Secretary, Sir Alec Douglas-Home, told the House of
Commons while

“the legal status of South West Africa is still in doubt, and pending clarifica-
tion on the legal position, we acknowledge that the South African Govern-
ment continues in practice to exercise de facto control over South Africa”.

This approach is also increasingly manifest in the subsequent deliberations
and resolutions of the United Nations Organization itself.

Thus, on 30 September 1978, by its resolution 435 (1978), the Security
Council, taking note, among others, of the relevant communications from the
Government of South Africa, calls upon South Africa to cooperate with the Sec-
retary-General in the implementation of this resolution and of the proposal set
out in document S/12636 of 10 April 1978.

In a supplementary report by the Secretary-General to the Security Coun-
cil on 2 December 1978 (S12950) it appears that he was anxious to obtain, inter
alia, clarification from South Africa on South Africa’s willingness to cooperate
in the implementation of resolution 435 (1978) and the continuation of the exer-



388

cise of South Africa’s authority in Namibia pending full implementation of the
proposal for settlement.

The Secretary-General in this document reports that approval of the SA
Government was obtained on, inter alia, the following points:

 — South Africa reiterates its willingness to cooperate in the implemen-
tation of resolution 435 (1978).

 — South Africa reaffirms that it will retain authority in Namibia pending
the implementation of the proposal.

This to my mind demonstrates clearly that the Security Council of the United
Nations deems the cooperation of South Africa necessary for a settlement of the
South West African situation and is anxious for South Africa to retain its author-
ity in the territory pending a settlement.

It is common knowledge that Security Council resolution 435 (1978),
supplemented by document S12950 among others, is still today the basis of
negotiations between the United Nations and the Republic of South Africa for a
South West African settlement.

I am under these circumstances therefore of the opinion that the Republic
of South Africa acted within the bounds of its authority over the Territory of
South West Africa when the State President issued Proc 131 of 1980 and Proc
198 of 1980.

The application therefore is dismissed with costs, which costs include the
costs of two counsel.

STRYDOM J:  The applicant attacks the validity of Proc 198 of 1980 as pub-
lished in this territory by Proc AG 149 of 17 October 1980. The said proclama-
tions have the effect of applying the Defence Act 44 of 1957 to all the indig-
enous people of this territory. Until the publication of such proclamations the
said Act was only applicable to the white people of the territory.

Applicant, who, according to the documents filed is a member of SWAPO
and who sympathizes with their cause, was called up for national service. In
order to escape from the predicament in which he suddenly found himself, ap-
plication was made to the third respondent in order to obtain exemption from
military service. This application was turned down, whereupon the present mo-
tion proceedings were instituted.

There was no appearance on behalf of the first and second respondents but
the third respondent was represented by Mr. Roux, assisted by Mr. Burger.

Mr. Farlam, assisted by Mr. Gauntlett on behalf of the applicant, launched
a two-pronged attack on the validity of the said proclamations. Firstly it was
contended by him that as the mandate, being part of the “Grundnorm” by which
the South African Government derives its competency to administer and hence
to legislate for the territory, was terminated, the Government, being thereafter
only a de facto Government, could not validly legislate for the territory.

Secondly, and if the mandate was still in existence, Mr. Farlam argued that
the mandate is part of the municipal law of the land and that all legislation
applicable to the territory must therefore be subject to the provisions set out in
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the mandate. The said proclamations whereby Act 44 of 1957 was extended to
the indigenous people of the territory are in conflict with art 4 of the mandate
and therefore invalid.

As far as his first line of attack is concerned, namely that the mandate was
terminated, Mr. Farlam relied on General Assembly resolution 2145 (XXI) as
later confirmed by Security Council resolution 276 (1970). Among writers of
international law there is great divergence of opinion as to whether such termi-
nation of the mandate is valid or not. Some writers seem to accept the situation
without commenting on the legality or otherwise thereof. (See, e.g., Booysen
Volkereg:  ‘n Inleiding at 153 et seq.; Wiechers Staatsreg 3rd ed. at 450 et seq.;
Dugard The South West Africa/Namibia Dispute; Brownlie Principles of Public
International Law at 466 et seq.; Starke Introduction to International Law 8th
ed.; Akehurst A Modern Introduction to International Law 3rd ed. and Solomon
Slonim South West Africa and the United Nations:  An International Mandate in
Dispute at 321 footnote 38 and at 338 et seq.)

Whatever the position may be, I think that as far as the international com-
munity is concerned, it must be accepted that in that sphere the mandate is re-
garded as being terminated. (See Booysen (op. cit. at 158).)

That, however, is not the end of the matter. It does not necessarily follow
that because externally the South African Government’s presence in the terri-
tory is regarded as illegal (although the Government is recognized as the de
facto administrator of the territory by certain states, e.g., America and Britain,
see Booysen (op. cit. at 171)), that internally municipal Courts will give effect
to that specific finding. Internal sovereignty, in the sense of the exercising of
exclusive and effective control over a particular territory, is in my view not
dependent on the recognition by other States. If we, sitting as a municipal Court,
are satisfied that the control by the South African Government over the territory
is effective and exclusive, we are, in my opinion, obliged to give effect to the
Government’s will as, inter alia, expressed in its legislation, irrespective of what
the position may be as far as the international community is concerned. (See
Madizimbamuto v Lardner-Burke17NO and Another NO 1968 (2) SA 284 (RAD)
at 309ff; Booysen (op. cit. at 161).)

This, in my opinion, stems from the fact that in South Africa, as in British
and other Commonwealth Courts, municipal Courts are obliged, in cases of con-
flict between municipal law and international law, and for that matter interna-
tional opinion, to give effect to the former. (See Brownlie (op. cit.) at 45ff);
Starke (op. cit. at 89ff) and Nduli and16Another v Minister of Justice and Others
1978 (1) SA 893 (A) at 906.)

Although non-recognition will have consequences on the international plane,
this will, however, not directly influence the internal or domestic situation. (See
generally, e.g., Booysen (op. cit. at 167ff); Akehurst (op. cit. at 60ff) and Starke
(op. cit. at 149ff).)

Sitting as a municipal Court it is in my opinion therefore necessary to de-
termine to what extent the problem which we are facing is to be determined by
the dictates of international law, as was argued before us, or, after all is said and
done, whether it falls to be decided purely and simply according to the law of
the land. This, again, will in my opinion depend on whether this Court, sitting as
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a municipal Court, is bound by decisions and resolutions of the United Nations
and other international organizations mero motu and therefore obliged to give
effect thereto.

Although it was accepted by RUMPFF CJ in Nduli and Another v Minister of
Justice and Others (supra at 906) that the rules of customary international law
are to be regarded as part of our law “as are either universally recognized or
have received the assent of this country …”, it follows that decisions of the
United Nations, of the nature here under discussion, are not part of customary
international law. This is perhaps to state the obvious but is necessary because
certain decisions of that body may be a source of international law. (Vide Starke
(op. cit. at 59-61).)

Obligations incurred by international treaty and resolutions by international
organizations such as the United Nations stand on a different footing from inter-
national customary law and, generally speaking, a South African Court, and for
that matter a Court of this territory, will only give effect thereto if such treaty or
resolution was incorporated by legislative act into the laws of the land. In Pan
American World Airways Inc. v SA Fire and Accident Ins Co Ltd 1965 (3) SA
150 (A) at 161, STEYN CJ said the following:

“… the conclusion of a treaty is … an executive and not a legislative act. As
a general rule the provisions of an international instrument so concluded are
not embodied in our municipal law except by legislative process. In the ab-
sence of any enactment giving their relevant provisions the force of law,
they cannot affect the rights of the subject.”19  (See also Olivier v Wessels
1904 TS 235 at 241; Ex parte Savage and Others 1914 CPD 827 at 830; L &
H Policansky v Minister of Agriculture 1946 CPD 860 at 865; Maluleke v
Minister of Internal Affairs 1981 (1) SA 707 (BSC) at 712F-G and Booysen
(op. cit. at 309).)

General Assembly resolution 2145 (XXI) and Security Council resolution
276 (1970), confirming the former, never became part of our law and can there-
fore not affect the rights, one way or another, of individuals in this territory.
Neither is this Court bound by any of the advisory opinions expressed by the
International Court of Justice.

That does not mean that this Court, sitting as a municipal Court, is ignoring
the opinion of the international community but such opinion should at least
prompt the Court to investigate the internal situation. However, once the Court
has come to the conclusion that the South African Government is in effective
control of the Territory, that is the end of the matter. (See R v Ndhlovu and
Others 1968 (4) SA 515 (RAD) at 522.)20

As far as the internal situation is concerned the position is simply that the
Government of South Africa is the only administrator and legislator for this
territory. No rival to its authority exists and Mr. Farlam was not so bold as to
suggest that such authority was in any way challenged. Nor can it be said that
the role as a serious challenger is being fulfilled by the United Nations Council
for South West Africa established by the General Assembly on 19 May 1967.
(Vide H. Booysen and G. E. J. Stephan “Decree No 1 of the United Nations
Council for South West Africa” 1975 SAYIL 63ff.)
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Although the Government of South Africa, because of the nature of the
mandate conferred upon it, did not exercise full sovereign power over the terri-
tory, the Appellate Division in R v Christian 1924 AD21 101 came to the conclu-
sion that the Government has internal sovereignty over the inhabitants of the
territory. (See also Wiechers Staatsreg 3rd ed. at 452.)

In S v Tuhadeleni and Others 1969 (1) SA 153 (A) the Appellate22 Division
“placed beyond all doubt the unlimited supremacy of the South African Parlia-
ment over South West Africa” (Dugard (op. cit. at 423)). Commenting on S v
Tuhadeleni and Others (supra), Wiechers (op. cit. at 35) states as follows:

“Alhoewel die Hof nie uitdruklik beslis dat die Parlement die hoogste
Wetgewer vir Suidwes-Afrika is nie, moet die gevolgtrekking noodwendig
volg. Dit beteken dat die ou vraag na die staatsregtelike soewereiniteit oor
Suidwes-Afrika uiteindelik in die guns van die Suid-Afrikaanse Parlement
beslis is.”

[“Although the Court did not expressly decide that [the South African] Par-
liament is the supreme legislative body for South West Africa, that conclu-
sion necessarily follows [from its decision]. This means that the old ques-
tion of the constitutional sovereignty over South West Africa has eventually
been resolved in favour of the South African Parliament.”]

Although a measure of change was brought about by the amendment of s
38 of the South West Africa Constitution Act 39 of 1968, by the granting of
extensive powers to the State President, this, in my opinion, did not detract in
any way from South Africa’s effective and exclusive control over the territory,
and this is so irrespective of whether the mandate still exists or not. In fact Mr.
Farlam conceded that South Africa is the de facto Government of the territory.

I am furthermore of the opinion that once this Court has come to the con-
clusion that the South African Government is exercising effective and exclusive
control over this territory it would not be competent for this Court, sitting as a
municipal Court, to determine whether that Government regards this territory
as still falling under its sovereignty or not, as that is something which only the
South African Government is competent to decide. As there is ample evidence
of this fact we are precluded from deciding otherwise notwithstanding the reso-
lutions terminating the mandate and the acceptance thereof by the international
community.23  (See Post Office v Estuary Radio [1967] 3 All ER 663 at 682 and
R v Jiouvanni 1933 SWA 26 at 29.)

I am further of the opinion that the above conclusion, namely that the Gov-
ernment of South Africa has internal sovereignty over the territory, makes it
unnecessary and of no practical value for this Court to determine whether such
Government is exercising its authority over the territory as a de facto or a de
jure Government.

Sitting as a municipal Court and having come to the conclusion that the
South African Government has internal sovereignty over the territory, it does, in
my opinion, not take the matter any further to know whether the South African
Government itself regards the mandate as still valid and in existence or not. A
certificate by the Government could of course have eased the Court’s task in
that it would have been a complete answer to the one or the other of Mr. Farlam’s
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arguments, depending on the attitude expressed therein. (See Booysen (op. cit.
at 160ff); Brownlee (op. cit. at 54); Akehurst (op. cit. at 68); Starke (op. cit. at
170ff) and S v Devoy 1971 (3) SA 899 (A) at 906E-907A.)24

However, because of my findings above, such a course need not be fol-
lowed.

In my opinion, and for the reasons set out above, it follows that Mr. Farlam’s
first contention, namely that because of the termination of the mandate by the
United Nations the South African Government cannot validly legislate for this
territory, must fail.

This brings me to counsel’s second line of attack, namely that the mandate,
if in existence, is part of our law and the said proclamations, being in conflict
with art 4 thereof, are therefore invalid.

To succeed on this basis Mr. Farlam had to overcome the hurdle of S v
Tuhadeleni and Others 1969 (1) SA 153 (A).25

In this respect he argued firstly that Tuhadeleni’s case is distinguishable;
secondly, and in the alternative, that the judgement was delivered per incuriam
and thirdly, further in the alternative, that the decision is not binding upon this
Court and that it is not to be followed.

The first and second arguments set out above concern the application of s
59(2) of the Constitution Act 32 of 1961. In Tuhadeleni’s case the Appellate
Division held that s 59(2) precluded the Court from pronouncing upon the va-
lidity of an Act of Parliament, in this case the Terrorism Act 83 of 1967, which
was applicable on the territory.

Section 59(2) of Act 32 of 1961 provides as follows:

“No Court of law shall be competent to enquire into or to pronounce upon
the validity of any Act passed by Parliament other than an Act which repeals
or amends or purports to repeal or amend the provisions of ss 108 or 118.”

Counsel then argued that the proclamations with which we are concerned
are not Acts of Parliament, are therefore not protected by s 59(2) and, that being
the case, this Court is not precluded from pronouncing upon the validity, or
otherwise, thereof.

In the alternative Mr. Farlam argued that in Tuhadeleni’s case the Appel-
late Division was plainly unaware or forgetful of the fact that the predecessor to
s 59(2), namely s 2 of the South Africa Act Amendment Act 9 of 1956, did not
apply to South West Africa. The significance of this antecedent, so it is argued,
is patent, namely that, in enacting Act 9 of 1956 — which gave force of law to
the Separate Representation of Voters Act 46 of 1951 — Parliament plainly
never intended to legislate for the territory. If that is so, then in the absence of
any contrary indication it must follow that in re-enacting s 2 of Act 9 of 1956 in
virtually identical terms in s 59(2) of Act 32 of 1961, Parliament’s intention
remained consistent.

It was submitted by counsel that, had this important consideration not been
lost from mind, the Appellate Division’s finding in regard to the applicability of
s 59(2) to Acts of Parliament in South West Africa would have been otherwise.



393

Because of the conclusion to which I have come I find it unnecessary to
decide these points and will, for purposes of my decision, accept the correctness
of counsel’s argument.

In S v Tuhadeleni (supra) STEYN CJ, after considering the ambit of s 59(2)
of Act 32 of 1961, came to the conclusion that the said section precluded the
Court from pronouncing upon the validity of the Terrorism Act 83 of 1967. That
was, however, not the end of the matter. At 171A-B the following was stated:

“The source of other indications advanced for a restrictive construction of
the subsection is the mandate. The contention here is that, by implication
arising from the terms of the mandate, the rights conferred by it upon the
inhabitants of the territory are entrenched against violation by Act of Parlia-
ment; that Parliament has recognized this limitation upon its powers; that
the Courts are of necessity the guardians of this entrenchment; that they
have accordingly, under the fundamental law of the territory, been vested
with jurisdiction to declare invalid any Act passed by Parliament which of-
fends against the mandate, and that Parliament could not have intended to
annul this jurisdiction when it enacted s 59(2).”26

Considering the ambit of such entrenchment, if in existence, STEYN CJ con-
cluded as follows:

“It would amount to a complete and unconditional limitation upon the power
of Parliament, present or future and immutable, except with the consent of
the Council of the League of Nations under art 7 of the mandate, to legislate
in conflict with the terms of the mandate. Because it would be a limitation
which Parliament could not remove without such consent, s 59(2) would, to
the extent to which it purports to derogate from that limitation, be of no
force or effect; and that, indeed, is the alternative submission made on be-
half of the appellants.”

(At 171D-E.)27

After coming to the conclusion that the mandate did not contemplate “any
such unexpressed limitation upon the powers of Parliament as is contended for”
(at 173G), STEYN CJ stated the following at 173H:28

“I may add that had a further curb been contemplated in the form of an
absolute restraint, mentioned above, upon the legislative powers of Parlia-
ment, the mandatory would have been bound to introduce such a curb into
its Constitution in order to bring it into operation. Even if it had been explic-
itly provided for in the mandate, that would not have made it part of the law
of the land enforceable by our Courts. (Pan American World Airways Incor-
porated v SA Fire and Accident Insurance Co Ltd 1965 (3) SA 150 (A) at
161.)”29

In coming to the conclusion that the Terrorism Act 83 of 1967 is valid also
in South West Africa, STEYN CJ not only considered the effect of s 59(2) of Act
32 of 1961 in respect of enactments of Parliament which are also applicable to
South West Africa, but also whether Parliament’s power to legislate for South
West Africa is subject to and limited by the terms of the mandate so that an
enactment which is in conflict with such terms is not saved by s 59(2).
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The decision of the Court on this latter aspect is not obiter, as was argued
by Mr. Farlam, but was given by the Court on submissions made by the appel-
lants in that case, and which, if they were correct, would have had the effect of
the appellants succeeding notwithstanding the Court’s previous finding on s
59(2).

I have therefore come to the conclusion that even if applicant is correct in
saying that Tuhadeleni’s case can be distinguished from this case to the extent
argued by counsel and accepted by me or that the Court reached its conclusion
on s 59(2) per incuriam, it does not really assist the applicant because
Tuhadeleni’s case also decided that the terms of the mandate are not part of our
municipal law and that Parliament’s power to legislate for South West Africa is
not in any way limited by such terms, which, on counsel’s second submission, is
exactly the point which we must decide in this case.

All that then remains is counsel’s final contention, namely that we, sitting
as the High Court of South West Africa, are no longer bound by decisions of the
Appellate Division of the Supreme Court of South Africa.

It was argued by counsel that the Tuhadeleni case was a judgement of the
Appellate Division of South Africa at the time when the South West Africa Di-
vision was still a constituent part of the Supreme Court of South Africa. This,
however, is no longer the case as the Supreme Court of South West Africa has
been constituted a separate Court which is no longer part of the South African
judicial structure. (Vide Proc 222 of 1981.)  Although in terms of s 14(1)(b) of
the said proclamation the Appellate Division remains as Appeal Court, it now
forms part of the South West African judicial system and is the Appellate Divi-
sion of South West Africa.

We were referred by counsel to cases such as R v Masuka and Others 1965
(2) SA 40 (R); S v Gandu 1981 (1) SA 997 (Tk) and Smith v Attorney-General,
Bophuthatswana 1984 (1) SA 196 (BSC). In those specific instances the various
Judges held that they were no longer bound by decisions of the Appellate Divi-
sion of South Africa. All those cases have one factor in common, which is not
present in this particular case, and that is that the Appellate Division of South
Africa is no longer their Court of Appeal.

Although our judicial structure has to a certain extent undergone a change,
such change is more apparent than real. The final say in respect of appeals does
not rest with us but is still in the hands of the Appellate Division of South Af-
rica. The common law in this territory is still the Roman Dutch law which is the
common law of the Republic of South Africa. (See s 1 (1) of Proc 21 of 1919
and R v Goseb 1956 (2) SA 696 (SWA). That decision was given at a time when
the Court was still the High Court of South West Africa.)  A great part of our
statute law originated in the Republic or was South African statute law which
was made applicable to the territory. It further follows that our statute law is to
be interpreted against the background of our common law which is, as stated
above, the same as that of the Republic of South Africa. (See Estate Wege v
Strauss 1932 AD 76 at 80.)  In S v Moloto 1980 (3) SA 1081 (BSC), which was
decided after the independence of Bophuthatswana but when the Appellate Di-
vision of South Africa was still that State’s Appeal Court, the following was
said by HIEMSTRA CJ at 1084C-E:
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“The State contended that, sitting in an independent country, I am not bound
to post-independence Appellate Division decisions. It is, however, not dis-
puted that an appeal lies from this Court to the South African Appellate Di-
vision. That is the effect of reg 14(1) of Proc R76 of 1977 of the Republic of
South Africa, continued after independence by s 91(a) of the Constitution
Act of Bophuthatswana. The South African Appellate Division is to this coun-
try what the Judicial Committee of the Privy Council up to 1950 was to the
Union of South Africa. There is no question that South African Courts, in-
cluding the Appellate Division, considered themselves bound to Privy Council
decisions, at least on Roman Dutch law. (See, inter alia, R S Welsh in 1950
SALJ at 227.)  In any event it stands to reason that no court can apply a law
different from that which will in the same case be applied by its Court of
appeal if there should be an appeal.”

I respectfully agree with this statement and would imagine that what was
said therein in respect of post-independence decisions of the Appeal Court would
similarly apply to decisions of that Court prior to independence.

For the reasons set out above we are not in the same position as the Appel-
late Division was after appeals to the Privy Council were abolished. (See also
the cases referred to above.)  In this respect, CENTLIVRES CJ stated the following
in John Bell Co Ltd v Esselen 1954 (1) SA 147 (A) at 154:

“As this Court is now the final Court in respect of appeals from Courts in the
Union, it must naturally have the power, which the Privy Council had and
which it does not now have in respect of those appeals, of departing from an
erroneous decision of the Privy Council.”

In Acting Master, High Court v Estate Mehta 1957 (3) SA 727 (SR) MORTON

J declined an invitation to differ from the Appellate Division of South Africa
even though such Division was no longer his Court of Appeal and states that all
decisions by the South African Appellate Division were still binding “until dis-
sented from or overruled by the Federal Supreme Court or by the Privy Council
or have been avoided by legislation”. (See at 732F-733A.)

In a subsequent appeal to the Federal Supreme Court, that Court claimed
for itself the same right as the Appellate Division in John Bell & Co Ltd v Esselen
(supra), namely the right to depart from erroneous decisions by its erstwhile
Court of Appeal. (See Estate Mehta v Acting Master, High Court 1958 (4) SA
252 (FC).)

As to the basis on which this right was exercised, the following was stated
at 255F:

“And this Court, as the successor to the Appellate Division in the system of
appeals, should also exercise it. As far as this Court is concerned it would
not, in departing from a decision of the Appellate Division, be differing from
a decision of a Court which was at one time superior to it.”

For the reasons set out above I have come to the conclusion that we are
bound by decisions of the Appellate Division and consequently that we are bound
by that Court’s decision in the Tuhadeleni case.
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It follows, therefore, that, as the terms of the mandate are not part of our
municipal law, it cannot be said that legislation which is in conflict therewith
must give way thereto.

It further follows that Proc 198 of 1980 and Proc AG149 of 1980, even if
they are repugnant to the mandate, which, in the circumstances, it is not neces-
sary to decide, are valid.

As we are bound by Tuhadeleni’s case, no useful purpose will be served to
discuss further the various cases and legislation to which we were referred by
Mr. Farlam as authority for his submission that the mandate was incorporated
in our municipal law. Most, if not all, of those cases and legislation were dis-
cussed by STEYN CJ in giving the Court’s decision. As far as legislation subse-
quent to the decision in Tuhadeleni’s case is concerned, this has not in any way
changed the situation and neither was it submitted that that was the case.

For the reasons set out above I agree with the order made herein by my
Brother MOUTON.

BERKER JP concurred.

[Report:  1984 (3) SA 949.]

[The text of the judgement of the Appellate Division of the Supreme Court
of South Africa follows.]

Van Heerden, JA:  Section 37(1) of the South West Africa Constitution Act
39 of 1968 provides that nothing in the Act contained shall be construed as in
any manner abolishing, diminishing or derogating

“from those full powers of administration and legislation over the territory
as an integral portion of the Republic which have hitherto been vested in the
Republic.”

In terms of s 37(2) those full powers of administration are expressly re-
served to the State President who may exercise them himself or delegate them
to be exercised by the Administrator-General. Section 38(1) reads as follows:

“(1) The State President may by proclamation in the Gazette make laws
for the territory, with a view to the eventual attainment of independence by the
said territory, the administration of Walvis Bay and the regulation of any other
matter and may in any such law —

(a) repeal or amend any legal provision, including this Act, except for the
provisions of ss (6) and (7) of this section, and any other Act of Parliament insofar
as it relates to or applies in the territory or is connected with the administration
thereof or the administration of any matter by any authority therein; and

(b) repeal or amend any Act of Parliament, and make different provi-
sion, to regulate any matter which, in his opinion, requires to be regulated in
consequence of the repeal or amendment of any Act in terms of para (a).”

Section 38(6) and (7), read with s 35 of the Republic of South Africa Con-
stitution Fifth Amendment Act 101 of 1980 and s 97 of the Republic of South
Africa Constitution Act 110 of 1983, provides that any proclamation issued un-
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der s 38 (1) shall be tabled in Parliament which may by resolution disapprove of
such proclamation or any provision thereof. Should this happen, the proclama-
tion or provision concerned shall cease to be of force, but not with retrospective
effect.

It was under the powers vested in him by s 38 that the State President
promulgated the proclamation to which reference is made hereinafter.

Section 153 (1) of the Defence Act 44 of 1957 provides that the Act is also
applicable in South West Africa (“the territory”). Of immediate relevance for
present purposes is s 2(1)(b) in terms of which the Act does not apply, save for
immaterial exceptions, to females or persons who are not White persons de-
fined in s 1 of Act 30 of 1950.

By Proc 198 of 1980 (Government Gazette 4300) the State President
amended s 2 of the Defence Act as regards its application in the territory. All
that need be mentioned is that in terms of s 1(1)(b) of the schedule to the proc-
lamation the words “or persons who are not White persons as defined in s 1 of
… Act 30 of 1950” were deemed not to form part of s 2(1)(b) of the Defence
Act. A consequence of the amendment, if valid, was that non-White inhabitants
of the territory could also be called up to render national service in terms of the
Defence Act.

On 1 August 1980 the Administrator-General by AG 105 (Official Gazette
4237) notified for general information that in terms of a determination made by
the Minister of Defence under s 7 of the Defence Act certain units of the Defence
Force had been organized in and as the South West Africa Territory Force
(“SWATF”). On the same date Proc 131 of 1980 was published by the State Presi-
dent. Section 2(1) of the schedule to the proclamation provides for the vesting in
the Administrator-General of the administration of the provisions of chaps IV, V,
VII, VIII and IX of the Defence Act in and in respect of the territory insofar as
those provisions apply or relate to or in respect of, inter alia, any unit or member
of the SWATF by virtue of the fact that such unit or member is a unit or member of
the South African Defence Force, and the registration, enrolment and allotment of
persons as contemplated by chap VIII of the Act. For the purposes of s 2(1) any
reference to the Minister of Defence in ss 21, 22, 35, 37, 44, 56, 62, 66A, 67, 68
and 70bis, and to the Minister of Labour in ss 68, 69 and 70bis of the Act has to be
construed as a reference to the Administrator-General (s 2(2)).

By virtue of the powers conferred upon the Administrator-General by Proc
131 of 1980 he appointed an exemption board for the territory (the third respon-
dent in this appeal). The function of the third respondent was and is to consider
in terms of s 69 of the Defence Act applications for deferment of or exemption
from service under the Act.

In November 1982 the appellant, an inhabitant of the territory who was
still a minor, was notified by the SWATF that he had been allotted to the Second
South African Infantry Battalion for the purpose of rendering national service at
Walvis Bay from 10 January 1983 to 4 January 1985. The appellant then applied
in terms of s 69 of the Defence Act for exemption from service but his applica-
tion was turned down by the third respondent. This led to the institution of pro-
ceedings on behalf of the appellant in the Supreme Court of South West Africa.
In the main prayers as set out in the notice of motion orders were sought (a)
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declaring that the appellant was not liable for national service in the SWATF or
the South African Defence Force, and (b) setting aside the aforesaid notice di-
recting the appellant to render national service at Walvis Bay. The alternative
relief sought was a review of the third respondent’s decision to reject the
appellant’s application for exemption. As far as the main prayers were con-
cerned, it was alleged that the South African Parliament was not competent to
legislate for the territory and that the laws made for the territory under s 38 of
the South West Africa Constitution Act were therefore invalid, and that in any
event the appellant was not obliged to render national service at Walvis Bay,
which does not form part of the territory. The first and second respondents cited
were the Administrator-General and the Minister of Defence, but the applica-
tion was opposed only by the third respondent.

The application was heard by a Full Bench of the Supreme Court of South
West Africa. Judgements were delivered by Mouton J and by Strydom J, in
whose judgement Berker JP concurred (1984 (3) SA 949). It appears from the
judgement of Mouton J (at 958) that at some stage, probably during the hearing
of the application, the appellant abandoned his alternative prayer. It further-
more appears from the judgements that the appellant contended:

(1) that as a result of the adoption of resolution 2145 (XXI) by the Gen-
eral Assembly of the United Nations the mandate for the territory was termi-
nated; that consequently as from the date of revocation of the mandate South
Africa has only been in de facto control of the territory, and that its powers in
this regard do not include the power to conscript residents of the territory for
military service;

(2) that if the mandate still exists, Parliament is not competent to legis-
late in conflict with the mandate and that Proc 198 of 1980, which is repugnant
to art 4 of the mandate, is therefore invalid;

(3) that, if the proclamation is valid, the appellant is not obliged to ren-
der national service outside the territory.

The Court a quo rejected contentions (1) and (2) but, for reasons which are
not apparent, did not deal with the third contention. The application was conse-
quently dismissed with costs but the appellant was granted leave to appeal to
this Court.

In their original heads of argument in this Court counsel for the appellant
advanced the same contentions as in the Court a quo. Shortly before the hearing
of the appeal, however, this Court was informed that the appellant was aban-
doning the contentions that the mandate had been terminated and that Parlia-
ment may not legislate in conflict with the mandate. In the result the only sub-
missions made in this Court were:

(a) that Parliament did not intend to empower the State President to
make laws in conflict with the mandate and that Proc 198 of 1980 was conse-
quently invalid, and

(b) that the appellant could not have been called up to render national
service at Walvis Bay.
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At the hearing of the appeal a few preliminary points arose. Firstly, be-
cause of the transfer of powers from the Administrator-General to the Cabinet
for South West Africa effected by s 29 of Proc R101 of 1985, application was
made for the substitution of the Cabinet for the Administrator-General as first
respondent. There was no objection to this application and there does not appear
to be any reason why it should not be granted.

Secondly, the appellant sought leave to supplement the application. Nei-
ther the founding nor the supporting affidavit contained a specific allegation
that the appellant is a non-White person. In their heads of argument counsel for
the third respondent relied upon this lacuna and the purpose of the application
made to this Court was to adduce evidence that the appellant is in fact a non-
White.

Accordingly it was alleged in an affidavit made in support of the applica-
tion that the appellant is a Black inhabitant of the territory. The application was
not opposed by the third respondent and since the main prayers of the original
application were clearly based upon the premise that non-White inhabitants of
the territory may not validly be called up for military service under the Defence
Act, and also because argument in the Court a quo proceeded, and the Court’s
judgement was based, upon the assumption that the appellant was indeed a non-
White, the application should in my view be granted.

Thirdly, the question was raised whether the registering officer who had
issued the call-up notice should not have been joined as a respondent. Section
62 of the Defence Act provides that the Minister of Defence, or any person
acting under his authority, shall appoint an officer of the South African Defence
Force (“SADF”) as the registering officer for the purposes of chap VIII of the
Act. The officer so appointed must prepare selection lists (s 66(1)) and allot
each year to the Citizen Force, the Commandos or the South African Police,
inter alios, persons whose names have been included in a selection list for the
year concerned (s 67(2)). Section 2(1), read with s 2(2)(a) of Proc 131 of 1980
and with s 62 of the Defence Act, empowers the Administrator-General, or any
person acting under his authority, to appoint a registering officer for the terri-
tory, and s 2(2)(e) provides that any reference to a registering officer in chap
VIII of the Defence Act shall, in relation to the registration and allotment in
terms of that chapter of persons who are resident in the territory, be construed as
including a reference to a registering officer appointed by or under the authority
of the Administrator-General.

As already stated, the call-up notice in question was issued in the name of
the SWATF and at the hearing of the appeal it was assumed that the appellant
had been allotted to the Second South African Infantry Battalion by a register-
ing officer appointed by or under the authority of the Administrator-General.
The question raised by this Court was consequently whether this officer should
have been joined as a respondent.

Subsequent to the hearing of the appeal the appellant’s attorneys requested
this officer to sign a consent to be joined as a party. In response Colonel Potgieter
filed an affidavit from which it appears that on 6 August 1980 he was appointed
under the authority of the Minister of Defence as the representative, in the terri-
tory, of the registering officer for the SADF; that on 3 October 1980 — i.e.,
subsequent to the promulgation of Proc 131 of 1980 — he was appointed by the
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Administrator-General as registering officer for the SWATF, that he still holds
both appointments, and that the notice calling up the appellant was issued under
his authority. Colonel Potgieter also stated that he was prepared to abide the
judgement of this Court provided that his affidavit was received in amplifica-
tion of the record. Counsel for the appellant reacted by filing a supplementary
note — to which I shall revert — and in effect consented to the evidence set out
in the affidavit being placed before this Court. In the result it is unnecessary to
decide whether the deponent should have been joined as a respondent.

I now turn to the first main contention advanced by counsel for the appel-
lant in this Court, viz. that Proc 198 of 1980 is invalid because it is in conflict
with art 4 of the mandate, the material part of which reads as follows:

“The military training of the natives, otherwise than for the purposes
of internal police and the local defence of the territory, shall be pro-
hibited.”

The thrust of the contention was that the mandate became part of the stat-
ute law of South Africa; that although Parliament may repeal or amend the law
incorporating the mandate, it has not done so, and that in enacting s 38 of the
South West Africa Constitution Act the Legislature did not intend to confer upon
the State President the power to make laws in conflict with the mandate. In this
regard it was argued that in S v Tuhadeleni and Others 1969 (1) SA 153 (A),30

this Court did not find that the mandate had not become part of the constitution
of the territory, but merely concluded that the mandate had not become entrenched
against repeal or amendment by Act of Parliament.

In Tuhadeleni’s case the appellants had been arraigned on charges of con-
travention of provisions of Act 83 of 1967 (the main charges) and of Act 44 of
1950, as amended by Act 62 of 1966 (the alternative charges). They were con-
victed on the main charges and for present purposes it is unnecessary to refer to
the proceedings in regard to the alternative charges. Before the charges were put
to the appellants notice had been given that they would plead that the trial Court
had no jurisdiction to try them on the main charges. The ground upon which the
appellants relied was that Act 83 of 1967 was invalid insofar as it purported to
apply in the territory in that it was enacted subsequent to the termination of the
mandate by General Assembly resolution 2145 (XXI). In reply the State con-
tended that by virtue of the provisions of s 59(2) of the Republic of South Africa
Constitution Act 32 of 1961 (“the Constitution Act”), the trial Court had no
jurisdiction to pronounce upon the validity of the statutory provisions under
which the charges were framed. This contention was upheld by the trial Court
which eventually reserved two questions of law for consideration by this Court.
The first question concerned the ambit and effect of s 59(2) of the Constitution
Act and the second question the validity of that subsection insofar as it related
to legislative provisions applying in the territory.

This Court, per Steyn CJ, found that there was nothing ambiguous in the
phrases “no court of law” and “any Act passed by Parliament” which were em-
ployed in s 59(2) of the Constitution Act and, having considered the context of
s 59(2) in the Act as a whole and the historical background of the subsection,
came to the conclusion that it was also applicable to Acts of Parliament apply-
ing in the territory.



401

Steyn CJ went on to consider a submission relative to the second question
of law which ran along these lines:  Parliament recognized the limitation im-
posed on its legislative powers by the provisions of the mandate; the Courts
were consequently vested with jurisdiction to declare invalid any Act of Parlia-
ment which offended against the mandate, and hence s 59(2) was, to the extent
that it derogated from the above limitation, of no force and effect.

Steyn CJ rejected this submission on two grounds. The first was that the
mandate itself did not place an express or implied limitation upon the powers of
Parliament to legislate for the territory. (Part of the reasoning of Steyn CJ in this
regard was assailed by counsel for the appellant in the present matter but, since it
was conceded that Parliament may legislate in conflict with the mandate, nothing
appears to turn on the criticism.)  The second ground was that, had a curb on the
legislative powers of Parliament been contemplated, it would not have been made
part of the law of the land enforceable by the Courts unless South Africa as man-
datory had introduced the curb into its Constitution, and that had not been done.

Counsel for the appellant submitted that Steyn CJ was dealing only with
the question whether the mandate had become incorporated into South African
law in such a way that Parliament itself could not repeal or amend its provi-
sions, and that he did not address himself to the further question whether the
mandate had become part of the constitution of the territory and therefore ap-
plied, unless repealed or amended by Parliament. Relying on Act 49 of 1919,
Act 42 of 1925 and dicta in the judgements of this Court in R v Christian 1924
AD 101,31 Verein Für Schutzgebietsanleihen EV v Conradie NO 1937 AD 11332

and Winter v Minister of Defence and Others 1940 AD 194,33 counsel went on to
submit that the mandate had indeed become part of South African statute law,
although not entrenched against conflicting Acts of Parliament.

For reasons which will appear, I find it unnecessary to deal with this sub-
mission. I shall therefore assume, in favour of the appellant, that in some way or
another the provisions of the mandate became part of the so-called composite
constitution of the territory.

On this assumption the real question, as regards the first main contention of
counsel for the appellant, is whether s 38(1) of the South West Africa Constitution
Act empowers the State President to make laws in conflict with the mandate. It
will be recalled that the subsection is couched in very wide terms. It confers upon
the State President the power to make laws for the territory not only with a view to
the eventual attainment of independence by the territory and the administration of
Walvis Bay, but also “the regulation of any other matter”. In particular the State
President may repeal or amend any legal provision, including the Act (except for
the provisions of ss (6) and (7)) and any other Act of Parliament insofar as it
relates to or applies in the territory or is connected with the administration thereof
or the administration of any matter by any authority therein.

It is instructive to compare the present wording of s 38(1) with that of the
subsection as originally enacted. Until it was amended by s 1 of the South West
Africa Constitution Amendment Act 95 of 1977, s 38(1) merely empowered the
State President to make laws for the territory in relation to any matter in regard to
which the Assembly for South West Africa could not make ordinances. Section
38(2) moreover provided that a law so made would have effect in and for the
territory so long and as far only as it was not repugnant to or inconsistent with an
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Act of Parliament which applied in the territory. These limitations on the powers
of the State President were removed by s 1 of Act 95 of 1977 which substituted s
38(1) and (2), as it now reads, for the original subsections. In particular the new s
38(1) expressly empowered the State President to legislate in conflict with Acts of
Parliament applying in the territory and authorized him to make laws for the terri-
tory with a view to “the regulation of any … matter”. In short, what Parliament
did was to confer upon the State President plenary powers of legislation (in re-
spect of the territory) as wide as those possessed by Parliament itself, or, to adapt
the words of Lord Fitzgerald in Hodge v The Queen (1883) 9 AC 117 at 132,
powers as ample as Parliament in the plenitude of its powers could bestow. It
bears repetition to emphasize that those powers include the power to repeal or
amend any legal provision or Act of Parliament relating to or applying in the
territory, and if the mandate was indeed incorporated in an Act of Parliament or in
some legal provision, it may be repealed or amended by the State President. The
only relevant curb on these wide powers is to be found in s 38(7) which in effect
gives Parliament the right to veto a law made by the State President. But apart
from these provisions relating to a disapproval of a proclamation issued by the
State President under s 38(1), the section imposes no limitations on the ambit of
the State President’s legislative powers in respect of the territory. And, as was
stated in Collins v Minister of the Interior and Another 1957 (1) SA 552 (A) at
565, if a legislative authority has plenary power to legislate on a particular matter,
no question can arise as to the validity of any legislation on that matter.

In The Queen v Burah (1887) 3 AC 889, a decision of the Privy Council
concerning the legislative powers of the Indian Legislature in terms of an Impe-
rial Act, Lord Selborne said (at 904-5):

“The Indian Legislature has powers expressly limited by the Act of the Im-
perial Parliament which created it, and it can, of course, do nothing beyond
the limits which circumscribe these powers. But, when acting within those
limits, it is not in any sense an agent or delegate of the Imperial Parliament,
but has, and was intended to have, plenary powers of legislation, as large,
and of the same nature, as those of Parliament itself. The established Courts
of Justice, when a question arises whether the prescribed limits have been
exceeded, must of necessity determine that question; and the only way in
which they can properly do so, is by looking to the terms of the instrument
by which, negatively, they are restricted. If what has been done is legisla-
tion, within the general scope of the affirmative words which give the power,
and if it violates no express condition or restriction by which that power is
limited (in which category would, of course, be included any Act of the
Imperial Parliament at variance with it), it is not for any Court of Justice to
inquire further, or to enlarge constructively those conditions and restrictions.”

This passage was quoted with approval in James v Commonwealth of Aus-
tralia 1936 AC 578 at 613-614, and if restrictions on the plenary powers of a
Legislature are not constructively to be enlarged, then a fortiori in a case where
no limitations have been imposed a court should not be astute to find that a
restriction is implied.

Counsel for the appellant also sought to rely on a presumption that Parlia-
ment does not intend to violate its international obligations, i.e., that Parliament
intends to fulfil, rather than to break, such obligations. In casu, so it was argued,
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there is consequently a presumption that Parliament did not intend to confer
upon the State President the power to legislate in conflict with the international
obligations created by the mandate. In this regard counsel placed particular re-
liance on the following dictum of Lord Denning in R v Secretary of State for
Home Affairs and Another; Ex parte Bhajan Singh [1975] 2 All ER 1081 (CA)
at 1083, relating to a convention to which the United Kingdom was a party:

“The Court can and should take the convention into account. They should
take it into account whenever interpreting a statute which affects the rights
and liberties of the individual. It is to be assumed that the Crown, in taking
its part in legislation, would do nothing which was in conflict with trea-
ties.”34

It is clear, however, from other English cases that in interpreting legisla-
tion one does not start with the a priori assumption that Parliament intended to
fulfil its treaty obligations, i.e., an assumption that can only be displaced by
indications of a contrary intention. Thus, in Salomon v Commissioners of Cus-
toms and Excise [1966] 3 All ER 871 (CA) at 875, Diplock LJ said:35

“Where by a treaty Her Majesty’s Government undertakes either to introduce
domestic legislation to achieve a specified result in the United Kingdom or to
secure a specified result which can only be achieved by legislation, the treaty,
since in English law it is not self-operating, remains irrelevant to any issue in
the English courts until Her Majesty’s Government has taken steps by way of
legislation to fulfil its treaty obligations. Once the government has legislated,
which it may do in anticipation of the coming into effect of the treaty as it did
in this case, the court must in the first instance construe the legislation, for that
is what the court has to apply. If the terms of the legislation are clear and
unambiguous, they must be given effect to whether or not they carry out Her
Majesty’s treaty obligations, for the sovereign power of the Queen in Parlia-
ment extends to breaking treaties … and any remedy for such a breach of an
international obligation lies in a forum other than Her Majesty’s own courts. If
the terms of the legislation are not clear, however, but are reasonably capable
of more than one meaning, the treaty itself becomes relevant, for there is a
prima facie presumption that Parliament does not intend to act in breach of
international law, including therein specific treaty obligations; and if one of
the meanings which can reasonably be ascribed to the legislation is consonant
with the treaty obligations and another or others are not, the meaning which is
consonant is to be preferred.”

See also The Andrea Ursula [1971] 1 All ER 821 (PDA).

In Salomon’s case Diplock LJ went on to point out (at 876) that even for
the limited purpose of resolving ambiguities in legislation an international con-
vention is to be consulted only if there is cogent evidence that the statute con-
cerned was intended to give effect to the convention.

In the present case there is nothing ambiguous in s 38(1) of the South West
Africa Constitution Act. As already pointed out, it confers in clear terms exten-
sive powers of legislation upon the State President in regard to the territory,
without imposing any restriction whatsoever on the ambit of the State President’s
legislative competence. Moreover, there is no indication that, in enacting the
Act, Parliament intended to give effect to such international obligations as the
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mandate imposed and may still be in existence. Indeed, the Act contains no
reference whatsoever to the mandate. The aforesaid presumption consequently
finds no application in this appeal.

Counsel for the appellant also placed some reliance on the decision of the
Privy Council in Jerusalem-Jaffa District Governor and Another v Suleiman
Murra and Others 1926 AC 321 (PC).36  That case concerned an Order in Coun-
cil which authorized the High Commissioner for Palestine to make ordinances
for the peace, order and good government of Palestine subject to a provision
that no order should be passed which should in any way be repugnant to or
inconsistent with the provisions of the mandate for Palestine. The question arose
whether an ordinance made by the High Commissioner was invalid on the ground
that it was an infringement of art 2 of the mandate, and in this regard Viscount
Cave said that if the ordinance was in fact inconsistent with the provisions of
the mandate it would infringe the conditions of the Order in Council and would
therefore be invalid. Now, had s 38 of the South West Africa Constitution Act
contained a provision similar to that in the Order in Council — in other words,
had it provided that the State President could not make a law in conflict with the
mandate for South West Africa — this case would have been in point. But since,
as has repeatedly been emphasized, s 38(1) contains no such limitation, the re-
marks of Viscount Cave have no relevance for the purposes of this appeal.

It follows that the contention that s 38(1) does not empower the State Presi-
dent to legislate in conflict with the mandate cannot be upheld. It is accordingly
unnecessary to consider whether Proc 198 of 1980 is repugnant to art 4 of the
mandate.

I proceed to deal with the second main contention of counsel for the appel-
lant, viz. that the appellant is in any event not liable to render national service at
Walvis Bay which has never been part of the territory and which, since 31 Au-
gust 1977, has again been administered as part of the Cape Province (Proc R202,
Regulation Gazette 2525 of that date). The essence of this contention is that
Proc 198 of 1980 applies only in the territory and therefore does not have extra-
territorial operation.

As already pointed out, s 2(1)(b) of the Defence Act provides that the Act
shall not apply to persons who are not White persons as defined in s 1 of Act 30 of
1950. In terms of s 3(2) of the Act any member of the Defence Force may be
employed at any time on, inter alia, service in defence of the Republic, service in
the prevention or suppression of terrorism and service in the prevention or suppres-
sion of internal disorder in the Republic. The Republic includes the territory and
“service in the defence of the Republic” includes military service for the preven-
tion or suppression of any armed conflict outside the Republic which, in the opin-
ion of the State President, is or may be a threat to the security of the Republic (s 1).

Section 153 provides that the Act shall apply also in the territory and in
terms of s 138 any training required to be undergone or and any service to be
performed under the Act shall be undergone or performed in such areas or at
such places, whether within or outside the Republic, as the Minister of Defence
may direct.

It seems clear, therefore, that prior to the amendment of s 2 of the Act by
Proc 198 of 1980 any White male citizen of South Africa, including an inhabit-
ant of the territory, who had been included in a selection list prepared under s
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66, could have been called up to render national service in any area or at any
place, in or outside the Republic, designated by the Minister. That much was
indeed conceded by counsel for the appellant.

Insofar as Proc 198 of 1980 is material to this appeal, s 1(b) merely pro-
vides that, in the application of the Defence Act “in the territory”, the words “or
persons who are not White persons as defined in … Act 30 of 1950” shall be
deemed not to form part of s 2(1)(b) of the Defence Act. The effect, and only
effect, of this amendment was that from the date of promulgation of the procla-
mation the Act was applicable to all the male inhabitants of the territory whereas
it did not apply to non-White inhabitants of South Africa. Apart from amend-
ments of ss 62, 63 and 64 of the Act, which are not relevant in the present
context, the proclamation did not modify any of the other provisions of the Act,
and in particular did not amend s 138. It would appear, therefore, that since the
promulgation of the proclamation both White and non-White inhabitants of the
territory are liable to be called up to render national service at any place desig-
nated by the Minister, whether inside or outside the Republic (including the
territory).

Counsel for the appellant, however, laid stress on the words “in the terri-
tory” which appear in s 1(1) of Proc 198 of 1980, and submitted that there are in
effect two Defence Acts, one applying in South Africa and having extra-territo-
rial effect (but not applicable to non-Whites), and another applying only in the
territory. In my view the submission is without merit. There is in substance and
form only one Defence Act which, however, has a wider application in respect
of the inhabitants of the territory than in respect of those of South Africa. Far
from restricting the operation of the Act in the territory, Proc 198 of 1980 ex-
tended its scope. Insofar as s 1(1)(b) of the proclamation, read with s 2(1)(b) of
the Act, is concerned, the only purpose of the qualifying phrase “in the terri-
tory” was to restrict the deeming provision to the territory. It was clearly not
intended to qualify the other provisions of the Act to which reference has been
made above.

The proclamation could have amended s 2(1)(b) of the Act to read as fol-
lows:

“(1) This Act shall not apply —

. . .

(b) except insofar as it relates to any auxiliary or nursing service
established under this Act, to females or persons, save inhabitants of South West
Africa, who are not White persons …”

As I understood counsel for the appellant, he conceded that, had s 2(1)(b)
been amended to read as above, White and non-White male inhabitants of the
territory could have been called up to render military service outside the terri-
tory. In essence, however, Proc 198 of 1980 achieved the same effect as the
postulated amendment would have had; in other words s 1(1)(b) merely removed,
in respect of the territory, the impediment as to race contained in s 2(1)(b) of the
Act. It follows that the appellant could validly have been called upon to render
service outside the territory.
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On the assumption that Proc 198 of 1980 is valid, counsel for the appellant
initially conceded that the appellant could have been allotted to a unit of the
South African Defence Force, not being a unit of the SWATF, provided that that
unit was stationed in the territory. It was only after the attention of counsel for
the respondent had been drawn to the provisions of s 2(1)(c) of the schedule to
Proc 131 of 1980 that counsel for the appellant, in reply, relied thereon. That
subsection reads as follows:

“2 (1) Subject to the provisions of this proclamation, the administration of
the provisions of the Defence Act contained in chaps IV, V, VII, VIII and IX
thereof shall be carried on by the Administrator-General in and in respect of
the territory insofar as those provisions apply or relate to or in respect of —

…

(c) the registration and enrolment, as contemplated in the said chap
VIII, of persons who are required to or may apply for such registration or enrol-
ment in terms of the provisions contained in that chapter and are resident in the
territory, and the allotment as so contemplated of such persons to any unit of the
Citizen Force or the commandos forming part of the South West Africa Territory
Force.”  (my italicizing)

Counsel for the appellant went on to submit that in view of the italicized
words a registering officer appointed by the Administrator-General may allot
inhabitants of the territory only to a unit of the Citizen Force or the commandos
which has been incorporated into the SWATF, and that the Second South Afri-
can Infantry Battalion is not such a unit. In this regard counsel relied on Proc
AG 105 of 1980, the schedule to which contains a list of the units of the South
African Defence Force which had been organized in and as the SWATF, and
which does not include the said battalion. However, counsel could not give this
Court the assurance that further units had not been added to the SWATF subse-
quent to 1 August 1980.

It will be recalled that in the appellant’s main prayer (b) an order was sought
setting aside “the notice … directing the … (appellant) to render national ser-
vice at Walvis Bay”. However, nowhere in the appellant’s supporting affidavit
was the point made that the notice was invalid on the ground that the appellant
had been allotted to a unit which did not form part of the SWATF. Nor did the
affidavit contain a specific averment that the said battalion was not a unit of the
SWATF. Indeed, in para 4.4 of his affidavit the appellant stated:

“It is a matter of no consequence to me that I have been called up by the
South West Africa Territory Force and not the South African Defence Force.
In truth and in fact there is no essential difference between the two.”

In setting out the grounds upon which he had been advised that the call-up
notice was invalid, the appellant relied on the alleged invalidity of proclama-
tions of the State President issued under s 38 of the South West Africa Constitu-
tion Act, and furthermore merely stated that he could not have been ordered to
render service at Walvis Bay, which was not part of the territory, and which did
not fall within the area over which the Administrator-General purported to exer-
cise authority. It therefore appears that apart from the attack on the validity of
the proclamations the only case which the respondents were called upon to meet
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was that the appellant could not have been directed to render national service
outside the territory. The questions whether the appellant could have been allot-
ted to a unit not forming part of the SWATF and, if so, whether the battalion was
such a unit, were simply not raised by the appellant.

It follows that should the appellant now be allowed to rely on the provi-
sions of s 2(1)(c) of Proc 131 of 1980 it would amount not merely to the raising
of a new point of law in support of a case made out in the Court a quo, but in
effect to the introduction of a new cause of action which the respondents, two of
whom did not oppose the application, were not called upon to meet. And it is
certainly not inconceivable that had the appellant averred that he could not have
been allotted to a unit not forming part of the SWATF, and that the Second South
African Infantry Battalion was such a unit, the second respondent may have
opposed the application. Had he done so, then, apart from the possibility that he
may have introduced relevant evidence, his counsel could have advanced argu-
ment on the ambit and interpretation of chap VIII of the Defence Act read with
Proc 131 of 1980. In my view this Court should consequently refrain from con-
sidering the submission in question.

In any event, and as already pointed out, Colonel Potgieter alleged in his
affidavit that he was not only appointed as registering officer for the territory by
the Administrator-General (“his first capacity”), but that he also held a similar
appointment in respect of the territory pursuant to a power exercised under the
authority of the Minister of Defence in terms of s 62 of the Defence Act (“his
second capacity”). He also alleged that by virtue of his dual capacity he was
authorized to allot the appellant to the Second South African Infantry Battalion
and that he in fact did so. He did, however, concede that the battalion is not a
unit of the SWATF.

In their aforesaid supplementary note counsel for the appellant did not dis-
pute that, acting in his second capacity, Colonel Potgieter could have allotted
the appellant to the battalion, but contended that he could not have done so in
either his first capacity or in both capacities. In my view, however, Colonel
Potgieter merely intended to convey that by virtue of the powers vested in him
as a result of the dual appointment, he had the necessary authority to allot the
appellant either to a unit of the SWATF or to a SADF unit not forming part of
the SWATF, and that in allotting the appellant he exercised that composite au-
thority. He certainly did not say that when he made the allotment he was not
invoking the authority conferred by his second appointment.

Counsel for the appellant also sought to place some reliance on the fact
that the call-up instructions were issued on a form headed “Suidwes-Afrika
Gebiedsmag”, but this in itself does not justify the inference that Colonel Potgieter
intended to act only in his first capacity.

It follows that, even if it is assumed that Colonel Potgieter could not have
allotted the appellant to the battalion in his first capacity, it would appear that he
could have done so — and in fact did so — by virtue of the composite powers
conferred upon him. And should there be any doubt in this regard, it cannot be
resolved in favour of the appellant who did not in his application advance the
proposition that he could not have been allotted to a unit not forming part of the
SWATF.
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It remains to consider the question of costs. The only function of an ex-
emption board appointed under s 68 of the Defence Act, as it read in 1982 and
applied in the territory, was to consider applications for deferment of or exemp-
tion from service. Such an application could be made by any person liable to
serve in terms of s 21(1) or 35(1) of the Act or any interested person acting on
behalf of such person. An exemption board’s powers could therefore be exer-
cised only in respect of a person validly required to render service under the
Act. In particular, it was no part of the function of such a board to call up a
person for military service or to decide whether a call-up notice had validly
been issued.

As already stated, the appellant’s application for exemption from service
was refused by the third respondent. Since the alternative prayer sought a re-
view of this refusal, it was necessary to join the third respondent as a party. And
since the abandonment of the alternative prayer in the Court a quo was not
accompanied by a tender of costs, the third respondent was entitled to be repre-
sented for the purpose of procuring an order of costs in its favour. Such an order
was in fact made.

The appellant’s notice of appeal was directed against the order dismissing
the application as well as against the order of costs. The third respondent was
consequently entitled to oppose the appeal for the limited purpose of safeguard-
ing the order as to costs. However, the third respondent prepared voluminous
heads of argument and presented full argument in this Court on the merits of the
appeal. The only justification proffered by counsel for the third respondent for
this course of action was that the third respondent, as part of the structure of the
Defence Force, has an indirect interest in the outcome of the appeal. Such a
nebulous interest is, however, clearly not to be equated with a legal interest in
the issues raised in this Court or in the relief sought in the appellant’s main
prayers. Hence it is necessary to make a special order as to costs.

The following orders are made:

(1) The Cabinet for South West Africa is substituted for the Adminis-
trator-General as first respondent in this appeal.

(2) The appeal is dismissed with costs which are to include the costs
relating to the application for leave to appeal.

(3) The costs are to be taxed as if the third respondent opposed the
appeal, and one counsel appeared, for the limited purpose of defending the or-
der as to costs made by the Court a quo.

Rabie ACJ, Corbett JA, Hefer JA and Grosskopf JA concurred.

[Report:  1988 (3) SA 155.]

__________________
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2. United Kingdom of Great Britain and
Northern Ireland

COURT OF APPEALS

(a) Maclaine Watson & Co. Ltd. v. Department of Trade and Industry; J.H.
Rayner (Mincing Lane) Ltd. v. Department of Trade and Industry and Others,
and Related Appeals; (b) In re International Tin Council; (c) Maclaine Watson
& Co. Ltd. v. International Tin Council; and (d) Maclaine Watson & Co. Ltd.

v. International Tin Council (No. 2):  Judgements of 27 April 198837

These four judgements were given by the Court of Appeals regarding the
International Tin Council, and involved matters related to international law and
international organizations, including the United Nations. The following is a
general introduction by the Court to all four judgements:

MACLAINE WATSON v. DEPARTMENT OF TRADE

GENERAL INTRODUCTION

by the court

KERR L.J.

Background

In October 1985 the International Tin Council (“I.T.C.”) announced that it
was unable to meet its liabilities and collapsed with debts running into hundreds
of millions of pounds. The 17 plaintiffs in the actions from which the present
appeals arise are a number of large creditors. Eleven are ring-dealing members
— known as brokers — of the London Metal Exchange and six are banks. The
brokers had entered into contracts with the I.T.C. for the sale or purchase of tin
on the standard Form B of the London Metal Exchange. The I.T.C. defaulted on
these contracts and the brokers claim some _120 million on account of their
breach. The banks had made loans to the I.T.C. totalling some _30 million. None
of them has been repaid. It is said that these and other transactions were con-
cluded when it must have been obvious to those in control of the I.T.C. that
there were no longer any funds available to meet the resulting liabilities. In
other contexts these allegations would be referred to as fraudulent trading on a
massive scale. But the court has not seen any evidence on behalf of the defen-
dants dealing with the events which in fact occurred, since the defendants have
successfully maintained, on various grounds, that the proceedings are not main-
tainable. Accordingly, these are not issues with which the present appeals are
concerned. Nor are we concerned with any individual transactions or the result-
ing figures. The claims of the creditors in the present actions appear to be merely
a sample from the bulk. But the inference of gross mismanagement, to put it no
higher, is overwhelming.
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The I.T.C. is an international organization created and continued in force
by treaties known as International Tin Agreements (“I.T.A.”). The first, I.T.A.1,
was concluded in 1954. The current one, I.T.A.6, was concluded in 1982. The
headquarters of the I.T.C. have been in London throughout. The parties to the
treaties and members of the I.T.C. are sovereign states which have changed to
some extent from time to time, and the European Economic Community
(“E.E.C.”) has become a member of the. I.T.C. by becoming a party to I.T.A.6.
The members are divided into producers and consumers of tin. The council is
composed of the members, and the decisions are taken by a voting system in-
volving distributed majorities between producers and consumers and weighted
votes. The objective is to regulate the world production and consumption of tin
in an orderly manner, if necessary (as it was after 1982) by the imposition of
export controls, and to maintain a measure of stability in the world price of tin.
For this purpose the members contribute to a large “buffer stock” in cash or tin
for sales or purchases designed to maintain the world price within a bracket of
floor and ceiling figures determined by the council from time to time. In addi-
tion the council has power to borrow to finance the buffer stock operations with
the authority of the members.

In the traditional terms of international law the objectives of the members
of the I.T.C. fall to be regarded as jure imperii. But the attainment of its objec-
tives also necessarily involved trading — on the London Metal Exchange and
the Tin Market in Penang — and loan transactions on a massive scale which
would in themselves clearly be regarded as operations conducted jure gestionis.
And, unlike the practice of states in relation to other treaties creating interna-
tional organizations whose objectives involve systematic trading, neither I.T.A.6
nor any of its predecessors contain any exclusion or limitation of the liability of
the members for the unpaid debts of the organization, let alone any provision
for warning third parties dealing with the organization that the members would
not stand behind it. No such warnings appear to have been given at any time.

International organizations have proliferated since the war, and similar ones
to the I.T.C. exist for other commodities, such as sugar, cocoa, coffee and wheat,
whose headquarters are also in the United Kingdom. But the scale of operations
in the present case is staggering, and the outcome without precedent. On the
evidence before us the turnover of the I.T.C. in the year of 30 June 1984 was of
the order of £3 billion, equivalent to more than 300,000 tonnes of tin, about
twice as much as the I.T.C.’s estimate for the total world consumption for 1983.
No figures have so far been published for 1984-85. But it seems clear that pro-
duction levels thereafter exceeded demand to such an extent that the price of tin
could only be maintained at or just above the floor price in force, which re-
mained unaltered, by means of vast purchases by the buffer stock manager
(“B.S.M.”) in order to support the price. This appears to have been a hopeless
quest despite being fuelled by large scale borrowings. Trading appears only to
have been financed by a provision of capital of some 5 per cent. of sales. In the
end, on 24 October 1985, the B.S.M. announced that the I.T.C. was unable to
meet its obligations. It has not traded since. Its members have evidently left it to
its fate, at any rate so far as these proceedings are concerned.



411

The financial collapse of the I.T.C. is an unprecedented event on the interna-
tional scene. Other minor international organizations have run into financial diffi-
culties. But none has been abandoned by its members, let alone with emphatic
disclaimers of liability to the creditors and failure to put the organization in funds
to meet its undisputed debts. It is said that the present situation is under consider-
ation among the members. But nothing has so far been paid to the creditors, and
all attempts at recovery have been strenuously resisted. These have ranged from
direct claims against members to applications for the winding up of the I.T.C., for
the appointment of a receiver of the I.T.C., and for disclosure of the nature, value
and location of the I.T.C’s assets. Only the last of these has so far succeeded; and
the outcome of all of them is now under appeal to this court.

The issues in outline

The legal problems involved in these proceedings are unprecedented, not
only in our courts but evidently anywhere. It would be inappropriate to consider
them solely by reference to English law in isolation. They concern all interna-
tional organizations operating in similar circumstances and require analysis on
the plane of public international law and of the relationship between interna-
tional law and the domestic law of this country.

Turning to the latter, in pursuance of the I.T.A. treaties and a “Headquar-
ters Agreement” between the I.T.C. and the United Kingdom concluded in 1972,
the I.T.C. was granted “the legal capacities of a body corporate” in this country
by an Order in Council made in 1972 which continued in force in relation to
I.T.A.6. But the I.T.C. was not incorporated. Its status remained formally un-
changed, and it was common ground that in international law it had “legal per-
sonality”. The conferment of the “the legal capacities of a body corporate” is a
time honoured phrase which has been in use for more than 30 years in our do-
mestic legislation in relation to the facilities granted in this country to interna-
tional organizations created by treaty. But its meaning and effect have never
been considered. In the present situation it raises acute problems about the sta-
tus of the I.T.C. and the claims made directly against its members. Are they
under any liability, either concurrently with the I.T.C. or secondarily in the event
that the I.T.C. defaults on its obligations?  Or can they claim to be in the same
position as the shareholders of a limited liability company because the I.T.C.
has been given the capacity to contract in its own name and did so?  Alterna-
tively, can the members be held liable as undisclosed principals on whose be-
half the I.T.C. contracted as agent?

Then there are other problems. The I.T.C. was granted immunities from
suit and legal process except (so far as relevant) in respect of the enforcement of
arbitration awards. The London Metal Exchange contracts contained arbitration
clauses and resulted in large awards in favour of the broker plaintiffs against the
I.T.C. But only one of the bank loans was made subject to a provision for arbi-
tration, so that the failure to repay the others can only result in judgements
against the I.T.C. It now claims immunity in respect of them, and it resists the
application for a winding up order on the ground that this would be inappropri-
ate in relation to an international organization and that such an order would in
any event not fall within the exception of enforcement of an arbitration award.



412

Next, there is the doctrine of the “non-justiciability” in our courts of rights
and obligations arising under treaties — such as I.T.A.1 to 6 — which have not
been incorporated into our domestic law. The scope and effect of this doctrine is
uncertain and poses many problems in the present context. In particular it is
invoked as a defence to the receivership application on the ground that a re-
ceiver, standing in the shoes of the I.T.C., would be unable to enforce in our
courts whatever claims (if any) the I.T.C. might have against its members, since
these would require the interpretation and application of I.T.A.6.

Finally, the claims against the members other than the United Kingdom
raise problems of sovereign immunity. This doctrine was regarded as absolute
when the present technique in our domestic legislation concerning international
organizations originated after the last war, and it was still so regarded in 1972,
when the relevant Order in Council was made. But the State Immunity Act 1978
created a number of potentially relevant exceptions, in particular in the context
of commercial transactions. Are these exceptions applicable to the various ways
in which the plaintiffs’ claims are presented, if they can otherwise be main-
tained?  And there is also a claim by the E.E.C., as an appendix to this aspect,
that it is equally entitled to sovereign immunity, at any rate in the courts of its
member states. This issue had been adjourned below and was argued for the
first time in this court.

The proceedings before us occupied some 34 days including the issue con-
cerning the E.E.C., in comparison with 29 days at first instance. The parties were
represented by about 30 counsel and 15 firms of solicitors. We were referred to
over 200 authorities, statutes and jurisprudential writings, ranging from Blackstone’s
Commentaries to the present-day publications of international lawyers. Particu-
larly in the direct actions the arguments have been presented far more widely than
below. In the judgements which follow we cannot deal with all of the submissions
which have been addressed to us. We confine ourselves to those which we con-
sider to be of major relevance for and against our conclusions on the issues which
need to be decided, in a forensic scenario which appears to be wholly novel. In
this connection we found an echo at the beginning of the famous judgement of
Marshal C.J. in Schooner Exchange v. McFaddon (1812) 7 Cranch (U.S.) 116,
136, to which we were referred amidst so much other material:

“In exploring an unbeaten path, with few, if any, aids from precedents or
written law, the court has found it necessary to rely much on general prin-
ciples, and on a train of reasoning founded on cases in some degree analo-
gous to this.”

The parties

The 17 plaintiffs have already been referred to as 11 brokers and six banks.
We only mention some of them by name hereafter, mainly for the purpose of the
title of the relevant actions. Their names will appear in the orders made in the
light of our judgements. But the judgements themselves will not be concerned
with the procedural details of the multifarious orders made at first instance.

The defendants to the proceedings, apart from the I.T.C. itself, are its present
members as signatories of I.T.A.6. The United States of America and some oth-
ers withdrew upon the expiry of I.T.A.5 in 1982. Beginning with the host coun-
try, they are as follows in the direct actions brought against all the members:
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United Kingdom, Australia, Belgium, Canada, Denmark, the European Eco-
nomic Community (E.E.C.), Finland, France, Federal Republic of Germany,
Greece, India, Indonesia, Ireland, Italy, Japan, Luxembourg, Malaysia, Nether-
lands, Nigeria, Norway, Sweden, Switzerland, Thailand, Zaire. The writs against
the foreign states were all served on them outside the jurisdiction pursuant to
leave given ex parte under R.S.C., Ord. 11. The states are now challenging the
jurisdiction to serve them. In the case of the claims against the United Kingdom
it was agreed that the proceedings should be brought against the Department of
Trade and Industry pursuant to section 17 of the Crown Proceedings Act 1947.
In the case of the E.E.C. all but the first proceedings were brought against the
European Commission pursuant to articles 210 and 211 of the E.E.C. Treaty and
the European Communities Act 1972, and in these actions the Commission was
also served within the jurisdiction. For convenience we will nevertheless often
refer to the defendants (apart from the I.T.C.) as “the member states”.

The proceedings under appeal

There are before us some 30 appeals, cross-appeals and applications. But
at this stage we are not concerned with the details. Effectively there are appeals
against five judgements given in relation to a number of combined actions and
other proceedings. The defendants’ response to all of them was that the claims
should be struck out, either on the ground that they disclosed no reasonable
cause of action, etc., or that the defendants were entitled to sovereign immunity,
or both. These pleas succeeded in all cases save in regard to an application that
the I.T.C. should disclose the nature, value and location of its assets. With that
exception all of the plaintiffs’ claims have been struck out. But, as already men-
tioned, every party has appealed or cross-appealed against every order of sub-
stance made against it, including one aspect of an order for costs in favour of the
member states with which they were dissatisfied.

Of the five judgements under appeal two dealt with overlapping issues
raised in four actions. These were called the “direct actions” because all in-
volved claims made directly against members of the I.T.C. Three of them were
brought against all the members (including in one case the I.T.C. itself, but that
is of no consequence) and were struck out in a judgement38 delivered by Staughton
J. The fourth was brought against the department39 alone and was struck out by
Millett J. Although these two judgements in part raise differing issues, both in
relation to the plaintiffs and the defendants, the principal issues — as to the
nature of the I.T.C. and the possible liability of its members on contracts made
in the name of the I.T.C. — are common to both. It is therefore convenient to
combine the two resulting appeals into one judgement.40

The remaining three judgements were all delivered by Millett J., and in
each case the I.T.C. was the sole defendant. The resulting appeals are[5] conve-
niently described as the “winding up appeal”,41 the “receivership Appeal”42 and
the “disclosure of assets appeal”.43  The plaintiffs are appealing in the first two
and the I.T.C. in the latter.

It follows that the convenient course is to deal with all these appeals by
means of four judgements given in that order, which was also the order in which
we heard the appeals. The order below was different and appears from the dates
of the judgements mentioned hereafter. We will deal with the E.E.C.’s claim for
sovereign immunity at the end of our judgements in the direct action.
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Against this background we now turn to our judgements, which must in-
evitably be lengthy. But before we do so we would like to express our gratitude
to all concerned — in particular the solicitors — in giving us so much help with
the logistic arrangements for this unusual series of appeals and for the most
helpful way in which the documentation — contained in some 80 ring files —
was managed and indexed. We must also record our appreciation of the lucidity
of the submissions of counsel, and the invaluable assistance provided by their
“skeleton arguments” and additional summaries of their submissions at various
stages of this unusual series of appeals.

Finally, we would like to draw attention to the concluding general remarks
in the judgement of the court in the disclosure of assets appeal concerning the
deplorable history which has brought the I.T.C. and its unfortunate creditors to
the present juncture.

__________________

3. United States of America

(a) United States District Court, Southern District of New York

UNITED STATES OF AMERICA (PLAINTIFF) AGAINST THE PALESTINE LIBERATION

ORGANIZATION, ET AL. (DEFENDANTS), JUDGEMENT OF 29 JUNE 198844

Question of the Palestine Liberation Organization (PLO) to maintain
its office in conjunction with its work as a Permanent Observer to the United
Nations — United Nations Headquarters Agreement — United States Anti-Ter-
rorism Act of 1987

Appearances of Counsel:

For The Attorney General:
Rudolph W. Giuliani, United States Attorney
Richard W. Mark, Assistant United States Attorney
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Palmieri, J.:

The Anti-terrorism Act of 198745 (the “ATA”), is the focal point of this
lawsuit. At the center of controversy is the right of the Palestine Liberation
Organization (the “PLO”) to maintain its office in conjunction with its work as
a Permanent Observer to the United Nations. The case comes before the court
on the government’s motion for an injunction closing this office and on the
defendants’ motions to dismiss.

__________________
*The following counsel moved to dismiss on Mr. Mansour’s behalf and filed a brief.

Following that motion, Messrs Clark and Schilling appeared for Mr. Mansour.
**The United Nations and the Association of the Bar of the City of New York both

requested leave to appear as amici curiae. The court finds that both amici have an ad-
equate interest in the litigation, even at the district court level, and that their participation
is desirable. Leave to file is therefore granted. See S. & E.D.N.Y. Gen. R. 8; cf. Fed. R.
App. P. 29; S. Ct. R. Prac. 36.3. It should be added that Mr. Carl-August Fleischhauer,
Under-Secretary-General and Legal Counsel of the United Nations, was permitted to ad-
dress the court at the outset of the arguments of counsel that took place on June 8, 1988.
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I

Background

The United Nations’ Headquarters in New York were established as an
international enclave by the Agreement Between the United States and the United
Nations Regarding the Headquarters of the United Nations46 (the “Headquar-
ters Agreement”). This agreement followed an invitation extended to the United
Nations by the United States, one of its principal founders, to establish its seat
within the United States.47

As a meeting place and forum for all nations, the United Nations, accord-
ing to its Charter, was formed to:

“maintain international peace and security …; to develop friendly relations
among nations, based on the principle of equal rights and self-determination
of peoples …; to achieve international cooperation in solving international
problems of an economic, social, cultural or humanitarian character …; and
be a centre for harmonizing the actions of nations in the attainment of these
common ends”.

Charter of the United Nations, Article 1. Today, 159 of the Members of the
United Nations maintain missions to the United Nations in New York. United
Nations Protocol and Liaison Service, Permanent Missions to the United Na-
tions No. 262 3-4 (1988) (hereinafter “Permanent Missions No. 262”). In addi-
tion, the United Nations has, from its incipiency, welcomed various non-mem-
ber observers to participate in its proceedings. See Permanent Missions to the
United Nations:  Report of the Secretary-General, 4 U.N. GAOR C.6 Annex
(agenda item 50) 16, 17 ¶14, United Nations document A/939/Rev. 1 (1949)
(hereinafter Permanent Missions:  Report of the Secretary-General). Of these,
several non-member nations,48 intergovernmental organizations49 and other or-
ganizations50 currently maintain “permanent observer missions” in New York.

The PLO falls into the last of these categories and is present at the United
Nations as its invitee. See Headquarters Agreement, §11, 61 Stat. at 761 (22
U.S.C. §287 note). The PLO has none of the usual attributes of sovereignty. It is
not accredited to the United States51 and does not have the benefits of diplo-
matic immunity.52   There is no recognized State it claims to govern. It purports
to serve as the sole political representative of the Palestinian people. See gener-
ally Kassim, The Palestine Liberation Organization Claim to Status:  A Juridi-
cal Analysis Under International Law, 9 Den. J. International L. & Policy 1
(1980). The PLO nevertheless considers itself to be the representative of a State,
entitled to recognition in its relations with other Governments, and is said to
have diplomatic relations with approximately 100 countries throughout the world.
Idem, at 19.

In 1974, the United Nations invited the PLO to become an observer at the
United Nations53 to “participate in the sessions and the work of the General
Assembly in the capacity of observer”.54  The right of its representatives to ad-
mission to the United States as well as access to the United Nations was imme-
diately challenged under American law. Judge Costantino rejected that chal-
lenge in Anti-Defamation League of B’nai B’rith v. Kissinger, Civil Action No.
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74 C 1545 (E.D.N.Y. November 1, 1974). The court upheld the presence of a
PLO representative in New York with access to the United Nations, albeit under
certain entrance visa restrictions which limited PLO personnel movements to a
radius of 25 miles from Columbus Circle in Manhattan. It stated from the bench:

“This problem must be viewed in the context of the special responsibility which
the United States has to provide access to the United Nations under the Head-
quarters Agreement. It is important to note for the purposes of this case that a
primary goal of the United Nations is to provide a forum where peaceful dis-
cussions may displace violence as a means of resolving disputed issues. At
times our responsibility to the United Nations may require us to issue visas to
persons who are objectionable to certain segments of our society.”

Idem, transcript at 37, partially excerpted in Department of State, 1974
Digest of United States Practice in International Law, 27, 28.

Since 1974, the PLO has continued to function without interruption as a per-
manent observer and has maintained its Mission to the United Nations without tram-
mel, largely because of the Headquarters Agreement, which we discuss below.

II

The Anti-Terrorism Act

In October 1986, members of Congress requested the United States De-
partment of State to close the PLO offices located in the United States.55  That
request proved unsuccessful, and proponents of the request introduced legisla-
tion with the explicit purpose of doing so.56

The result was the ATA, 22 U.S.C. §§5201-5203. It is of a unique nature. We
have been unable to find any comparable statute in the long history of Congres-
sional enactments. The PLO is stated to be “a terrorist organization and a threat to
the interests of the United States, its allies, and to international law and should not
benefit from operating in the United States.”  22 U.S.C. §5201(b). The ATA was
added, without committee hearings,57 as a rider to the Foreign Relations Authori-
zation Act for Fiscal Years 1988-1989, which provided funds for the operation of
the State Department, including the operation of the United States Mission to the
United Nations. Pub. L. 100-204 §101, 101 Stat. 1331, 1335. The bill also autho-
rized payments to the United Nations for maintenance and operation. Idem,
§102(a)(1), 101 Stat. at 1336; see also idem, §143, 101 Stat. at 1386.

The ATA, which became effective on March 21, 1988,58 forbids the estab-
lishment or maintenance of “an office, headquarters, premises, or other facili-
ties or establishments within the jurisdiction of the United States at the behest
or direction of, or with funds provided by” the PLO, if the purpose is to further
the PLO’s interests. 22 U.S.C. §5202(3). The ATA also forbids spending the
PLO’s funds or receiving anything of value except informational material from
the PLO, with the same mens rea requirement. Idem, §§5202(1) and (2).

The House version of the spending bill contained no equivalent provision,
and the ATA was only briefly discussed during a joint conference which covered
the entire spending bill. The House conferees rejected, 8-11, an exemption for
the Mission, after which they acceded to the Senate’s version. 133 Cong. Rec. S
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18,193 ¶14 (daily ed. December 16, 1987). See 113 idem, S 18,186, S 18,189
(statements of Sen. Helms); see also H.R. Conf. Rep. No. 475, 100th Cong., 1st
Sess., 170-71 (1987).

Ten days before the effective date, the Attorney General wrote the Chief of
the PLO Observer Mission to the United Nations that “maintaining a PLO Ob-
server Mission to the United Nations will be unlawful”, and advised him that upon
failure of compliance, the Department of Justice would take action in federal court.
This letter is reproduced in the record as item 28 of the Compendium prepared at
the outset of this litigation pursuant to the court’s April 21, 1988 request to counsel
(attached as Appendix B). It is entitled “Compendium of the Legislative History of
the Anti-Terrorism Act of 1987, Related Legislation, and Official Statements of the
Department of Justice and the Department of State Regarding This Legislation”.
The documents in the Compendium are of great interest.

The United States commenced this lawsuit the day the ATA took effect,
seeking injunctive relief to accomplish the closure of the Mission. The United
States Attorney for this District has personally represented that no action would
be taken to enforce the ATA pending resolution of the litigation in this court.

There are now four individual defendants in addition to the PLO itself.59

Defendant Zuhdi Labib Terzi, who possesses an Algerian passport but whose
citizenship is not divulged, has served as the Permanent Observer of the PLO to
the United Nations since 1975. Defendant Riyad H. Mansour, a citizen of the
United States, has been the Deputy Permanent Observer of the PLO to the United
Nations since 1983. Defendant Nasser Al-Kidwa, a citizen of Iraq, is the Alter-
nate Permanent Observer of the PLO to the United Nations. And defendant
Veronica Kanaan Pugh, a citizen of the United Kingdom of Great Britain and
Northern Ireland, is charged with administrative duties at the Observer Mission.
These defendants contend that this court may not adjudicate the ATA’s applica-
bility to the Mission because such an adjudication would violate the United
States’ obligation under section 21 of the Headquarters Agreement to arbitrate
any dispute with the United Nations. Apart from that, they argue, application of
the ATA to the PLO Mission would violate the United States’ commitments
under the Headquarters Agreement. They assert that the court lacks subject-
matter and personal jurisdiction over them and that they lack the capacity to be
sued. Fed. R. Civ. P. 12(b)(1) and (2); 17(b). Defendant Riyad H. Mansour addi-
tionally moves to dismiss for failure to state a claim upon which relief can be
granted. Fed. R. Civ. P. 12(b)(6).60  Plaintiff, the United States, moves for sum-
mary judgement. Fed. R. Civ. P. 56.

III

Personal jurisdiction over the defendants

The PLO maintains an office in New York. The PLO pays for the mainte-
nance and expenses of that office. It maintains a telephone listing in New York.
The individuals employed at the PLO’s Mission of the United Nations maintain
a continuous presence in New York. There can be little question that it is within
the bounds of fair play and substantial justice to hail them into court in New
York. International Shoe Co. v. Washington, 326 U.S. 310, 320 (1945). The
limitations that the due process clause places on the exercise of personal juris-
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diction are the only ones applicable to the statute in these circumstances. 22
U.S.C. §5203(b). Cf. United States v. Aluminum Co. of America, 148 F.2d 416,
443-44 (2d Cir. 1945) (L. Hand, J.). The PLO does not argue that it or its em-
ployees are the beneficiaries of any diplomatic immunity owing to its presence
as an invitee of the United Nations. We have no difficulty in concluding that the
court has personal jurisdiction over the PLO and the individual defendants.

IV

The duty to arbitrate

Counsel for the PLO and for the United Nations and the Association of the
Bar of the City of New York, as amici curiae, have suggested that the court
defer to an advisory opinion of the International Court of Justice. Applicability
of the Obligation to Arbitrate Under Section 21 of the United Nations Head-
quarters Agreement of 26 June 1947, 1988 I.C.J. No. 77 (April 26, 1988) (“U.N.
v. U.S.”). That decision holds that the United States is bound by Section 21 of
the Headquarters Agreement to submit to binding arbitration of a dispute pre-
cipitated by the passage of the ATA. Indeed, it is the PLO’s position that this
alleged duty to arbitrate deprives the court of subject-matter jurisdiction over
this litigation.

In June 1947, the United States subscribed to the Headquarters Agreement,
defining the privileges and immunities of the United Nations Headquarters in
New York City, thereby becoming the “host country” — a descriptive title that
has followed it through many United Nations proceedings. The Headquarters
Agreement was brought into effect under United States law, with an annex, by a
Joint Resolution of Congress approved by the President on August 4, 1947.61

The PLO rests its argument, as do the amici, on section 21(a) of the Headquar-
ters Agreement, which provides for arbitration in the case of any dispute be-
tween the United Nations and the United States concerning the interpretation or
application of the Headquarters Agreement. Because interpretation of the ATA
requires an interpretation of the Headquarters Agreement, they argue, this court
must await the decision of an arbitral tribunal yet to be appointed before making
its decision.

Section 21(a) of the Headquarters Agreement provides, in part:

“Any dispute between the United Nations and the United States concerning
the interpretation or application of this agreement or of any supplemental
agreement, which is not settled by negotiation or other agreed mode of settle-
ment, shall be referred for final decision to a tribunal of three arbitrators …”

61 Stat. at 764 (22 U.S.C. § 287note) (emphasis added). Because these
proceedings are not in any way directed to settling any dispute, ripe or not,
between the United Nations and the United States, Section 21 is, by the terms,
inapplicable.62  The fact that the Headquarters Agreement was adopted by a
majority of both Houses of Congress and approved by the President, see 61 Stat.
at 768, might lead to the conclusion that it provides a rule of decision requiring
arbitration any time the interpretation of the Headquarters Agreement is at issue
in the United States courts. That conclusion would be wrong for two reasons.
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First, this court cannot direct the United States to submit to arbitration
without exceeding the scope of its article III powers. What sets this case apart
from the usual situation in which two parties have agreed to binding arbitration
for the settlement of any future disputes, requiring the court to stay its proceed-
ings, cf. 9 U.S.C. §3 (1982),63 is that we are here involved with matters of inter-
national policy. This is an area in which the courts are generally unable to par-
ticipate. These questions do not lend themselves to resolution by adjudication
under our jurisprudence. See generally Baker v. Carr, 369 U.S. 186, 211-13
(1962). The restrictions imposed upon the courts forbidding them to resolve
such questions (often termed “political questions”) derive not only from the
limitations which inhere in the judicial process but also from those imposed by
article III of the Constitution. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170
(1803) (Marshall, C.J.) (“The province of the court is, solely, to decide on the
right of individuals, not to inquire how the executive, or executive officers,
perform duties in which they have a discretion. Questions in their nature politi-
cal, or which are, by the Constitution and laws, submitted to the executive can
never be made in this Court.”)  The decision in Marbury has never been dis-
turbed.

The conduct of the foreign relations of our Government is committed by
the Constitution to the executive and legislative — the “political” — depart-
ments of the Government. As the Supreme Court noted in Baker v. Carr, supra,
369 U.S. at 211, not all questions touching upon international relations are auto-
matically political questions. Nonetheless, were the court to order the United
States to submit to arbitration, it would violate several of the tenets to which the
Supreme Court gave voice in Baker v. Carr, supra, 369 U.S. at 217.64  Resolu-
tion of the question whether the United States will arbitrate requires “an initial
policy determination of a kind clearly for nonjudicial discretion”; deciding
whether the United States will or ought to submit to arbitration, in the face of a
determination not to do so by the executive,65 would be impossible without the
court “expressing lack of the respect due coordinate branches of government”;
and such a decision would raise not only the “potentiality” but the reality of
“embarrassment from multifarious pronouncements by various departments on
one question”. It is for these reasons that the ultimate decision as to how the
United States should honour its treaty obligations with the international com-
munity is one which has, for at least 100 years, been left to the executive to
decide. Goldwater v. Carter, 444 U.S. 996, 996-97 (1979) (vacating, with in-
structions to dismiss, an attack on the President’s action in terminating a treaty
with Taiwan); Clark v. Allen, 331 U.S. 503, 509 (1947) (“President and Senate
may denounce a treaty and thus terminate its life”) (quoting Techt v. Hughes,
229 N.Y. 222, 243 (Cardozo, J.), cert. denied, 254 U.S. 643 (1920)); Oetjen v.
Central Leather Co., 246 U.S. 297, 302 (1918) (redress for violation of interna-
tional accord must be sought via executive); Chae Chan Ping v. United States
(The Chinese Exclusion Case), 130 U.S. 581, 602 (“the question whether our
Government is justified in disregarding its engagements with another nation is
not one for the determination of the courts”) (1889); accord Whitney v. Robertson,
124 U.S. 190, 194-95 (1888). Consequently the question whether the United
States should submit to the jurisdiction of an international tribunal is a question
of policy not for the courts but for the political branches to decide.66
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Section 21 of the Headquarters Agreement cannot provide a rule of deci-
sion regarding the interpretation of that agreement for another reason:  treating
it as doing so would require the courts to refrain from undertaking their consti-
tutionally mandated function. The task of the court in this case is to interpret the
ATA in resolving this dispute between numerous parties and the United States.
Interpretation of the ATA, as a matter of domestic law, falls to the United States
courts. In interpreting the ATA, the effect of the United States’ international
obligations — the Charter of the United Nations and the Headquarters Agree-
ment in particular — must be considered. As a matter of domestic law, the inter-
pretation of these international obligations and their reconciliation, if possible,
with the ATA is for the courts. It is, as Chief Justice Marshall said, “emphati-
cally the province and duty of the judicial department to say what the law is”.
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). That duty will not be
resolved without independent adjudication of the effect of the ATA on the Head-
quarters Agreement. Awaiting the decision of an arbitral tribunal would be a
repudiation of that duty.

Interpreting section 21 as a rule of decision would, at a minimum, raise
serious constitutional questions. We do not interpret it in that manner. NLRB v.
Catholic Bishop of Chicago, 440 U.S. 490, 500-01 (1979). It would not be con-
sonant with the court’s duties for it to await the interpretation of the Headquar-
ters Agreement by an arbitral tribunal, not yet constituted, before undertaking
the limited task of interpreting the ATA with a view to resolving the actual dis-
pute before it.

In view of the foregoing, the court finds that it is not deprived of subject-
matter jurisdiction by section 21 of the Headquarters Agreement and that any
interpretation of the Headquarters Agreement incident to an interpretation of
the ATA must be done by the court.

V

The Anti-Terrorism Act and the Headquarters Agreement

If the ATA were construed as the Government suggests, it would be tanta-
mount to a direction to the PLO Observer Mission at the United Nations that it
close its doors and cease its operations instanter. Such an interpretation would
fly in the face of the Headquarters Agreement, a prior treaty between the United
Nations and the United States, and would abruptly terminate the functions the
Mission has performed for many years. This conflict requires the court to seek
out a reconciliation between the two.

Under our constitutional system, statutes and treaties are both the supreme
law of the land, and the Constitution sets forth no order of precedence to differ-
entiate between them. U.S. Const. art. VI, cl. 2. Wherever possible, both are to
be given effect. E.g., Trans World Airlines, Inc. v. Franklin Mint Corp., 466
U.S. 243, 252 (1984); Weinberger v. Rossi, 456 U.S. 25, 32 (1982); Washington
v. Washington State Commercial Passenger Fishing Vessel Association, 443 U.S.
658, 690, modified, 444 U.S. 816 (1979); McCulloch v. Sociedad Nacional de
Marineros de Honduras, 372 U.S. 10, 21-22 (1963); Clark v. Allen, supra, 331
U.S. at 510-11; Chew Heong v. United States, 112 U.S. 536, 550 (1884). Only
where a treaty is irreconcilable with a later enacted statute and Congress has
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clearly evinced an intent to supersede a treaty by enacting a statute does the
later enacted statute take precedence. E.g., The Chinese Exclusion Case, supra,
130 U.S. at 599-602 (finding clear intent to supersede); Edye v. Robertson (The
Head Money Cases), 112 U.S. 580, 597-99 (1884) (same, decided on the same
day as Chew Heong, supra, which found no such intent); South African Airways
v. Dole, 817 F.2d 119, 121, 125-26 (D.C. Cir.) (Anti-Apartheid Act of 1986,
directing the Secretary of State to “terminate the Agreement Between the United
States of America and the Government of the Union of South Africa” irreconcil-
able with that treaty), cert. denied, 108 S. Ct. 229, 98 L.E.2d 188 (October 13,
1987); Diggs v. Shultz, 470 F.2d 461, 466 (D.C. Cir. 1972), cert. denied, 411
U.S. 931 (1973). Compare Menominee Tribe of Indians v. United States, 391
U.S. 404, 413 (1968) (finding no clear intent to abrogate treaty); McCulloch v.
Sociedad de Marineros, supra, 372 U.S. at 21-22 (same); Cook v. United States,
288 U.S. 102, 119-20 (1933) (same).

The long-standing and well-established position of the Mission at the United
Nations, sustained by international agreement, when considered along with the
text of the ATA and its legislative history, fails to disclose any clear legislative
intent that Congress was directing the Attorney General, the State Department
or this Court to act in contravention of the Headquarters Agreement. This court
acknowledges the validity of the Government’s position that Congress has the
power to enact statutes abrogating prior treaties or international obligations en-
tered into by the United States. Whitney v. Robertson, supra, 124 U.S. 193-95;
The Head Money Cases, supra, 112 U.S. at 597-99. However, unless this power
is clearly and unequivocally exercised, this court is under a duty to interpret
statutes in a manner consonant with existing treaty obligations. This is a rule of
statutory construction sustained by an unbroken line of authority for over a cen-
tury and a half. Recently, the Supreme court articulated it in Weinberger v. Rossi,
supra, 456 U.S. at 32:

“It has been maxim of statutory construction since the decision in Murray v.
The Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804), that an act of Con-
gress ought never to be construed to violate the law of nations, if any other
possible construction remains …”

Accord Trans World Airlines, supra, 466 U.S. at 252; Washington v. Fish-
ing Vessel Association, supra, 443 U.S. at 690; Menominee Tribe of Indians,
supra, 391 U.S. at 412-13; McCulloch v. Sociedad de Marineros, supra, 372
U.S. at 21-22; Lauritzen v. Larsen, 345 U.S. 571, 578 (1953); Clark v. Allen,
supra, 341 U.S. at 510; Pigeon River Improvement, Slide & Boom Co. v. Charles
W. Cox, Ltd., 291 U.S. 138, 160 (1934); Cunard S.S. Co. v. Mellon, 262 U.S.
100, 132, (1923) (Sutherland, J., dissenting); Chew Heong, supra, 112 U.S. at
602 (1884).

The American Law Institute’s recently revised Restatement (Third) For-
eign Relations Law of the United States (1988) reflects this unbroken line of
authority:

“§115. Inconsistency Between International Law or Agreement and Do-
mestic Law:  Law of the United States.
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“ ‘(1) (a) An Act of Congress supersedes an earlier rule of international
law or a provision of an international agreement as law of the United States
if the purpose of the act to supersede the earlier rule or provision is clear
and if the act and the earlier rule or provision cannot be fairly reconciled’ ”
(emphasis added)

We believe the ATA and the Headquarters Agreement cannot be reconciled
except by finding the ATA inapplicable to the PLO Observer Mission.

A. THE OBLIGATIONS OF THE UNITED STATES UNDER

THE HEADQUARTERS AGREEMENT

The obligation of the United States to allow transit, entry and access stems not
only from the language of the Headquarters Agreement but also from forty years of
practice under it. Section 11 of the Headquarters Agreement reads, in part:

“The federal, state or local authorities of the United States shall not impose
any impediments to transit to or from the Headquarters district of:  (1) repre-
sentatives of Members …, (5) other persons invited to the Headquarters dis-
trict by the United Nations … on official business”. 61 Stat. at 761 (22 U.S.C.
§287 note).67  These rights could not be effectively exercised without the use
of offices. The ability to effectively organize and carry out one’s work, espe-
cially as a liaison to an international organization, would not be possible
otherwise. It is particularly significant that section 13 limits the application
of United States law not only with respect to the entry of aliens, but also
their residence. The Headquarters Agreement thus contemplates a continu-
ity limited to official United Nations functions and is entirely consistent
with the maintenance of missions to the United Nations. The exemptions of
section 13 are not limited to members, but extend to invitees as well.

In addition, there can be no dispute that over the 40 years since the United
States entered into the Headquarters Agreement it has taken a number of actions
consistent with its recognition of a duty to refrain from impeding the functions
of observer missions to the United Nations. It has, since the early days of the
presence of the United Nations in New York, acquiesced in the presence of
observer missions to the United Nations in New York. See Permanent Missions:
Report of the Secretary-General, supra, at 17 ¶14 (1949).

After the United Nations invited the PLO to participate as a permanent
observer, the Department of State took the position that it was required to pro-
vide access to the United Nations for the PLO. 1974 Digest of United States
Practice in International Law, 27-29; 1976 Digest of United States Practice in
International Law, 74-75. The State Department at no time disputed the notion
that the rights of entry, access and residence guaranteed to invitees include the
right to maintain offices.

The view that under the Headquarters Agreement the United States must
allow PLO representatives access to and presence in the vicinity of the United
Nations was adopted by the court in Anti-Defamation League of B’nai B’rith v.
Kissinger, supra; see also Harvard Law School Forum v. Shultz, 633 F. Supp.
525, 526-27 (D. Mass. 1986). The United States has, for 14 years, acted in a
manner consistent with a recognition of the PLO’s rights in the Headquarters
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Agreement. This course of conduct under the Headquarters Agreement is im-
portant evidence of its meaning. O’Connor v. United States, 479 U.S. 27 XX,
107 S. Ct. 347, 351, 96 L.E.2d 206, 214 (1986).

Throughout 1987, when Congress was considering the ATA, the Depart-
ment of State elaborated its view that the Headquarters Agreement contained
such a requirement. Perhaps the most unequivocal elaboration of the State
Department’s interpretation was the letter of J. Edward Fox, Assistant Secretary
for Legislative Affairs, to Dante Fascell, Chairman of the House Committee on
Foreign Affairs (November 5, 1987):

“The United States has acknowledged that [the invitations to the PLO to
become a permanent observer] give rise to United States obligations to ac-
cord PLO observers the rights set forth in sections 11 to 13 of the Headquar-
ters Agreement. See, e.g., 1976 Digest of United States Practice in Interna-
tional Law 74-75. The proposed legislation would effectively require the
United States to deny PLO observers the entry, transit, and residence rights
required by sections 11-13 and, as a later enacted statute, would supersede
the Headquarters Agreement in this regard as a matter of domestic law.

“The proposed legislation would also … break a 40-year practice regarding
observer missions by nations hosting U.N. bodies and could legitimately be
viewed as inconsistent with our responsibilities under sections 11 to 13 of
the United Nations Headquarters Agreement …”68

Shortly before the adoption of the ATA, during consideration of a report of
the Committee on Relations with the Host Country by the General Assembly of
the United Nations, the United States representative noted “that the United States
Secretary of State had stated that the closing of the mission would constitute a
violation of United States obligation under the Headquarters Agreement”. United
Nations document A/C.6/42/SR.58 (November 25, 1987) at ¶3.

He had previously stated that “closing the mission, in our view, and I em-
phasize this is the executive branch, is not consistent with our international le-
gal obligations under the Headquarters Agreement”. Partial transcript of the 126th
Meeting of the Committee on Relations with the Host Country, at 4 (October
14, 1987). And the day after the ATA was passed, State Department spokes-
woman Phyllis Oakley told reporters that the ATA, “if implemented, would be
contrary to our international legal obligations under the Headquarters Agree-
ment, [so the administration intends] … to engage in consultations with the
Congress in an effort to resolve this matter”. Department of State daily press
briefing at 8 (December 23, 1987).69

It seemed clear to those in the executive branch that closing the PLO mis-
sion would be a departure from the United States practice in regard to observer
missions, and they made their views known to members of Congress who were
instrumental in the passage of the ATA. In addition, United States representa-
tives to the United Nations made repeated efforts to allay the concerns of the
United Nations Secretariat by reiterating and reaffirming the obligations of the
United States under the Headquarters Agreement.70  A chronological record of
their efforts is set forth in the advisory opinion of the International Court of
Justice, United Nations v. United States, supra, 1988 I.C.J. No. 77 ¶¶11-22, slip
op. at 5-11 (April 26, 1988). The United Nations Secretariat considered it nec-
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essary to request that opinion in order to protect what it considered to be the
United Nations’ rights under the Headquarters Agreement.71  The United Na-
tions’ position that the Headquarters Agreement applies to the PLO Mission is
not new. 1979 United Nations Juridical Yearbook 169-79; see 1980 United Na-
tions Juridical Yearbook 188 ¶3.

“Although not conclusive, the meaning attributed to treaty provisions by the
Government agencies charged with their negotiation and enforcement is en-
titled to great weight.”  Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S.
176, 184-85 (1982). The interpretive statements of the United Nations also
carry some weight, especially because they are in harmony with the inter-
pretation given to the Headquarters Agreement by the Department of State.
O’Connor, supra, 479 U.S. at XX 107 S. Ct. at 351, 96 L.E.2d at 214.

Thus the language, application and interpretation of the Headquarters Agree-
ment lead us to the conclusion that it requires the United States to refrain from
interference with the PLO Observer Mission in the discharge of its functions at
the United Nations.

B. RECONCILIATION OF THE ATA AND THE HEADQUARTERS AGREEMENT

The lengths to which our courts have sometimes gone in construing do-
mestic statutes so as to avoid conflict with international agreements are sug-
gested by a passage from Justice Field’s dissent in Chew Heong, supra, 112
U.S. at 560, 560-61 (1884):

“I am unable to agree with my associates in their construction of the act …
restricting the immigration into this country of Chinese laborers. That con-
struction appears to me to be in conflict with the language of that act, and to
require the elimination of entire clauses and the interpolation of new ones. It
renders nugatory whole provisions which were inserted with sedulous care.
The change thus produced in the operation of the act is justified on the theory
that to give it any other construction would bring it into conflict with the
treaty; and that we are not at liberty to suppose that Congress intended by its
legislation to disregard any treaty stipulations.”

Chew Heong concerned the interplay of legislation regarding Chinese la-
borers with treaties on the same subject. During the passage of the statute at
issue in Chew Heong, “it was objected to the legislation sought that the treaty of
1868 stood in the way, and that while it remained unmodified, such legislation
would be a breach of faith to China …”  Idem at 569. In spite of that, and over
Justice Field’s dissent, the Court, in Justice Field’s words, “narrow[ed] the mean-
ing of the act so as measurably to frustrate its intended operation”. Four years
after the decision in Chew Heong, Congress amended the act in question to
nullify that decision. Ch. 1064, 25 Stat. 504. With the amended statute, there
could be no question as to Congress’s intent to supersede the treaties, and it was
the later enacted statute which took precedence. The Chinese Exclusion Case,
supra, 130 U.S. at 598-99 (1889).

The principles enunciated and applied in Chew Heong and its progeny,
e.g., Trans World Airlines, supra, 466 U.S. at 252; Weinberger v. Rossi, supra,
456 U.S. at 32; Menominee Tribe of Indians, supra, 391 U.S. at 413; McCulloch
v. Sociedad de Marineros, supra, 372 U.S. at 21-22; Pigeon River, supra, 291
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U.S. at 160; Cook v. United States, supra, 288 U.S. at 119-20, require the clearest
of expressions on the part of Congress. We are constrained by these decisions to
stress the lack of clarity in Congress’s action in this instance. Congress’s failure
to speak with one clear voice on this subject requires us to interpret the ATA as
inapplicable to the Headquarters Agreement. This is so, in short, for the reasons
which follow.

First, neither the Mission nor the Headquarters Agreement is mentioned in
the ATA itself. Such an inclusion would have left no doubt as to Congress’s
intent on a matter which had been raised repeatedly with respect to this act, and
its absence here reflects equivocation and avoidance, leaving the court without
clear interpretive guidance in the language of the act. Second, while the section
of the ATA prohibiting the maintenance of an office applies “notwithstanding
any provision of law to the contrary”, 22 U.S.C. §5202(3), it does not purport to
apply notwithstanding any treaty. The absence of that interpretive instruction is
especially relevant because elsewhere in the same legislation Congress expressly
referred to “United States law (including any treaty)”. 101 Stat. at 1343. Thus
Congress failed, in the text of the ATA, to provide guidance for the interpreta-
tion of the act, where it became repeatedly apparent before its passage that the
prospect of an interpretive problem was inevitable. Third, no member of Con-
gress expressed a clear and unequivocal intent to supersede the Headquarters
Agreement by passage of the ATA. In contrast, most who addressed the subject
of conflict denied that there would be a conflict:  in their view, the Headquarters
Agreement did not provide the PLO with any right to maintain an office. Here
again, Congress provided no guidance for the interpretation of the ATA in the
event of a conflict which was clearly foreseeable. And Senator Claiborne Pell,
Chairman of the Senate Foreign Relations Committee, who voted for the bill,
raised the possibility that the Headquarters Agreement would take precedence
over the ATA in the event of a conflict between the two.72  His suggestion was
neither opposed nor debated, even though it came in the final minutes before
passage of the ATA.

A more complete explanation begins, of course, with the statute’s language.
The ATA reads, in part:

“It shall be unlawful, if the purpose be to further the interests of the
PLO …

* * *

(3) Notwithstanding any provision of law to the contrary, to establish
or maintain an office, headquarters, premises, or other facilities or establish-
ments within the jurisdiction of the United States at the behest or direction of, or
with funds provided by, the PLO …”  22 U.S.C. §5202(3).

The Permanent Observer Mission to the United Nations is nowhere men-
tioned in haec verba in this act, as we have already observed. It is nevertheless
contended by the United States that the foregoing provision requires the closing
of the Mission, and this in spite of possibly inconsistent international obliga-
tions. According to the Government, the act is so clear that this possibility is
nonexistent. The Government argues that its position is supported by the provi-
sion that the ATA would take effect “notwithstanding any provision of law to
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the contrary”, 22 U.S.C. §5202(3), suggesting that Congress thereby swept away
any inconsistent international obligations of the United States. In effect, the
Government urges literal application of the maxim that in the event of conflict
between two laws, the one of later date will prevail:  leges posteriores priores
contrarias abrogant.

We cannot agree. The proponents of the ATA were, at an early stage and
throughout its consideration, forewarned that the ATA would present a potential
conflict with the Headquarters Agreement.73  It was especially important in those
circumstances for Congress to give clear, indeed unequivocal guidance, as to
how an interpreter of the ATA was to resolve the conflict. Yet there was no
reference to the Mission in the text of the ATA, despite extensive discussion of
the Mission in the floor debates. Nor was there reference to the Headquarters
Agreement, or to any treaty, in the ATA or in its “notwithstanding” clause, de-
spite the textual expression of intent to supersede treaty obligations in other
sections of the Foreign Relations Authorization Act, of which the ATA formed a
part.74  Thus Congress failed to provide unequivocal interpretive guidance in the
text of the ATA, leaving open the possibility that the ATA could be viewed as a
law of general application and enforced as such, without encroaching on the
position of the Mission at the United Nations.

That interpretation would present no inconsistency with what little legisla-
tive history exists. There were conflicting voices both in Congress and in the
executive branch before the enactment of the ATA. Indeed, there is only one
matter with respect to which there was unanimity:  condemnation of terrorism.
This, however, is extraneous to the legal issues involved here. At oral argument,
the United States Attorney conceded that there was no evidence before the court
that the Mission had misused its position at the United Nations or engaged in
any covert actions in furtherance of terrorism.75  If the PLO is benefiting from
operating in the United States, as the ATA implies, the enforcement of its provi-
sions outside the context of the United Nations can effectively curtail that ben-
efit.

The record contains voices of Congressmen and Senators forceful in their
condemnation of terrorism and of the PLO and supporting the notion that the
legislation would close the mission.76  There are other voices, less certain of the
validity of the proposed Congressional action and preoccupied by problems of
constitutional dimension.77  And there are voices of Congressmen uncertain of
the legal issues presented but desirous nonetheless of making a “political state-
ment”.78  During discussions which preceded and followed the passage of the
ATA, the Secretary of State79 and the Legal Adviser to the Department of State,80

a former member of this court, voiced their opinions to the effect that the ATA
presented a conflict with the Headquarters Agreement.

Yet no member of Congress, at any point, explicitly stated that the ATA
was intended to override any international obligation of the United States.

The only debate on this issue focused not on whether the ATA would do so,
but on whether the United States in fact had an obligation to provide access to
the PLO. Indeed, every proponent of the ATA who spoke to the matter argued
that the United States did not have such an obligation. For instance, Senator
Grassley, after arguing that the United States had no obligation relating to the
PLO Mission under the Headquarters Agreement, noted in passing that Con-
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gress had the power to modify treaty obligations. But even there, Senator Grassley
did not argue that the ATA would supersede the Headquarters Agreement in the
event of a conflict. 133 Cong. Rec. S 15, 621-22 (daily ed. November 3, 1987).
This disinclination to face the prospect of an actual conflict was again manifest
two weeks later, when Senator Grassley explained, “as I detailed earlier …, the
United States has no international legal obligation that would preclude it from
closing the PLO Observer Mission”. 133 Cong. Rec. S 16,505 (daily ed. No-
vember 20, 1987) (emphasis added). As the Congressional Record reveals, at
the time of the ATA’s passage (on December 15 in the House and December 16
in the Senate), its proponents were operating under a misapprehension of what
the United States’ treaty obligation entailed. 133 Cong. Rec. S 18,190 (daily ed.
December 16, 1987) (statement of Sen. Helms) (closing the Mission would be
“entirely within our Nation’s obligations under international law”); 133 Cong.
Rec. H 11,425 (daily ed. December 15, 1988) (statement of Rep. Burton) (ob-
server missions have “no — zero — rights in the Headquarters Agreement”).81

In sum, the language of the Headquarters Agreement, the long-standing
practice under it and the interpretation given it by the parties to it leave no doubt
that it places an obligation upon the United States to refrain from impairing the
function of the PLO Observer Mission to the United Nations. The ATA and its
legislative history do not manifest Congress’s intent to abrogate this obligation.
We are therefore constrained to interpret the ATA as failing to supersede the
Headquarters Agreement and inapplicable to the Mission.

C. THE CONTINUED VIABILITY OF THE ATA

We have interpreted the ATA as inapplicable to the PLO Mission to the
United Nations. The statute remains a valid enactment of general application. It
is a wide gauged restriction of PLO activity within the United States and, de-
pending on the nature of its enforcement, could effectively curtail any PLO
activities in the United States, aside from the Mission to the United Nations. We
do not accept the suggestion of counsel that the ATA be struck down. The fed-
eral courts are constrained to avoid a decision regarding unconstitutionality ex-
cept where strictly necessary. Rescue Army v. Municipal Court of the City of Los
Angeles, 331 U.S. 549, 568-72 (1947). In view of our construction of the stat-
ute, this can be fairly avoided in this instance. The extent to which to the First
Amendment to the Constitution and the Bill of Attainder Clause, art. I, §9, cl. 3,
guide our interpretation of the ATA is addressed in Mendelsohn v. Meese, post.

VI

Conclusions

The Anti-Terrorism Act does not require the closure of the PLO Permanent
Observer Mission to the United Nations, nor do the act’s provisions impair the
continued exercise of its appropriate functions as a Permanent Observer at the
United Nations. The PLO Mission to the United Nations is an invitee of the
United Nations under the Headquarters Agreement and its status is protected by
that Agreement. The Headquarters Agreement remains a valid and outstanding
treaty obligation of the United States. It has not been superseded by the Anti-
Terrorism Act, which is a valid enactment of general application.



429

We express our thanks to the lawyers in this case, especially those appear-
ing for amici curiae, for their professional dedication and their assistance to the
court.

The motion of the defendants to dismiss for lack of personal jurisdiction is
denied.

The motion of the defendants to dismiss for lack of subject-matter jurisdic-
tion is denied.

The motion of the defendants to dismiss for lack of capacity, which was
not briefed, is denied.

Mansour’s motion to dismiss for failure to state a claim upon which relief
may be granted is treated, pursuant to rule 12(b) of the Federal Rules of Civil
Procedure, as a motion for summary judgement, Fed. R. Civ. P. 56, and is granted.

The motion of the United States for summary judgement is denied, and
summary judgement is entered for the defendants, dismissing this action with
prejudice.

SO ORDERED:

(signed) Edmund L. PALMIERI

United States District Judge

Dated:  New York, New York
June 29, 1988

__________________

APPENDIX A

TITLE 22, UNITED STATES CODE (FOREIGN RELATIONS)

CHAPTER 61 — ANTI-TERRORISM — PLO

§5201. Findings; determinations

(a) Findings

The Congress finds that:

(1) Middle East terrorism accounted for 60 percent of total international terror-
ism in 1985;
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(2) The Palestine Liberation Organization (hereafter in this title referred to as
the “PLO”) was directly responsible for the murder of an American citizen on the Achile
Lauro cruise liner in 1985, and a member of the PLO’s Executive Committee is under
indictment in the United States for the murder of that American citizen;

(3) The head of the PLO has been implicated in the murder of a United States
Ambassador overseas;

(4) The PLO and its constituent groups have taken credit for, and been impli-
cated in, the murders of dozens of American citizens abroad;

(5) The PLO covenant specially states that “armed struggle is the only way to
liberate Palestine, thus it is an overall strategy, not merely a tactical phase”;

(6) The PLO rededicated itself to the “continuing struggle in all its armed forms”
at the Palestine National Council meeting in April 1987; and

(7) The Attorney General has stated that “various elements of the Palestine Lib-
eration Organization and its allies and affiliates are in the thick of international terror”.

(b) Determinations

Therefore, the Congress determines that the PLO and its affiliates are a terrorist
organization and a threat to the interests of the United States, its allies, and to interna-
tional law and should not benefit from operating in the United States.

§5202. Prohibitions regarding the PLO

It shall be unlawful, if the purpose be to further the interests of the Palestine Libera-
tion Organization or any of its constituent groups, any successor to any of those, or any
agents thereof, on or after March 21, 1988:

(1) To receive anything of value except informational material from the PLO or
any of its constituent groups, any successor thereto, or any agents thereof; or

(2) To expend funds from the PLO or any of its constituent groups, any succes-
sor thereto, or any agents thereof; or

(3) Notwithstanding any provision of law to the contrary, to establish or main-
tain an office, headquarters, premises or other facilities or establishments within the ju-
risdiction of the United States at the behest or direction of, or with funds provided by the
Palestine Liberation Organization or any of its constituent groups, any successor to any
of those, or any agents thereof.

§5203. Enforcement

(a) Attorney General

The Attorney General shall take the necessary steps and institute the necessary legal
action to effectuate the policies and provisions of this chapter.

(b) Relief

Any district court of the United States for a district in which a violation of this
chapter occurs shall have authority, upon petition of relief by the Attorney General, to
grant injunctive and such other equitable relief as it shall deem necessary to enforce the
provisions of this chapter.

__________________
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(b) United States Court of Appeals, District of Columbia Circuit

COMMITTEE OF UNITED STATES CITIZENS LIVING IN NICARAGUA V. REAGAN,
JUDGEMENT OF 16 DECEMBER 198882

Question of United States Government abiding by judgment of the
International Court of Justice in the Case Concerning Military and Paramilitary
Activities In and Against Nicaragua — Nature of the International Court of
Justice and its judgments — Fifth Amendment to United States Constitution —
Relationship of international law and municipal law

(Gordon, Senior District Judge; Robinson and Mikva, Circuit Judges)

SUMMARY:  The facts: — The Committee of United States Citizens Liv-
ing in Nicaragua (“the Committee”) was an association composed of several
organizations opposed to United States foreign policy relating to Nicaragua.
The Committee began proceedings in the United States courts concerning what
it saw as the failure of the United States Government to abide by the judgment
of the International Court of Justice in the Case Concerning Military and Para-
military Activities In and Against Nicaragua (Nicaragua v. United States) (“the
Nicaragua case”).83  The International Court had held that United States support
of the “Contra” rebel movement in Nicaragua violated principles of customary
international law and treaty obligations arising under a bilateral agreement be-
tween Nicaragua and the United States.84  The United States had denied that the
Court had jurisdiction over the action and, before the International Court had
given its judgment on the merits in the case, the United States Congress had
approved continued financial material support for the rebel movement.

The Committee sought injunctive and declaratory relief against the
Government’s policy. The Committee alleged that the refusal of the United States
to adhere to the judgment of the International Court was contrary to the obliga-
tions arising under Article 94 of the Charter of the United Nations,85 as well as
rules of customary international law. In addition they maintained that the obli-
gation to comply with a decision of the Court was a peremptory norm of inter-
national law, or jus cogens, prevailing over both customary international law
and treaties.

The Committee also asserted that the continued funding of the rebel move-
ment contravened the Administrative Procedure Act and violated their rights
under the First and Fifth Amendments to the United States Constitution.

The Government contended that the issues which were raised by the
Committee’s action were non-justiciable under the political question doctrine.

Held: — The claim was justiciable. The case was dismissed because it
failed to state a claim upon which relief could be granted.

(1) No firm criteria had been established for the application of the politi-
cal question exception to justiciability. Nevertheless, although certain aspects
of the present action fell within the scope of the political question doctrine, the
Government’s contention that the entire basis of the litigation was non-justi-
ciable was inappropriate. The claims of the Committee, however, wrongly pre-
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sumed that individuals were vested with the right to enforce judgments of the
International Court through proceedings in their national courts against their
governments. The International Court operated upon the level of governments
and its judgments did not vest rights in individuals. The Committee’s attempts
to circumvent this issue by asserting that the refusal of the United States Gov-
ernment to implement the judgment of the International Court was contrary to
the principles of customary international law failed because its members lacked
locus standi (pp. 253-254).

(2) The claims based upon the Fifth Amendment to the United States
Constitution were too important to be rendered non-justiciable. Nevertheless,
the Fifth Amendment submissions were dismissed because a claim upon which
relief could be granted had not been established (pp. 254-255).

(3) (a)Whether a municipal court could remedy a violation of interna-
tional law depended upon the nature of that violation. If a rule of customary
international law had been violated and the political branches of the State had
induced the violation the courts could not grant a remedy. The position as re-
gards jus cogens was not so unequivocal but the Court did not resolve this con-
fusion, because the rules which the Committee alleged were peremptory norms
of international law were not recognized as such by the community of nations
(pp. 255-256).

(b) The claims of the Committee with regard to treaty violations were
dismissed on the basis of the principle that subsequent municipal legislation
superseded conflicting provisions of preceding treaties. Therefore, the enact-
ment by Congress providing for continued funding for the rebel movement over-
rode the international obligations of the United States owed under the United
Nations Charter. Nevertheless, it was noted that the courts would do their ut-
most to construe subsequent statutes in a manner intended to minimize conflict
with existing treaty obligations. The Committee lacked locus standi to enforce
the provisions of the United Nations Charter in any event. Article 94 of the
Charter did not confer enforceable rights upon individuals. The vesting of rights
by treaty required provisions which were self-executing  In order to determine
whether a treaty was self-executing, the courts would look to the intention of
the parties to that treaty as represented by the language adopted in the treaty.
The courts would also look to see whether the onus was placed upon the gov-
ernment or judiciary for the implementation of the treaty within the domestic
sphere. Article 94 placed the burden upon governments of the Member States of
the United Nations (pp. 256-258).

(c) In accordance with the dualist approach adopted with regard to trea-
ties, it followed that the application of the rules of customary international law
as applied by the municipal courts was modified by later statutes adopted by
Congress. Therefore, the claim upon this ground failed on the basis that a stat-
ute could not be found to violate a rule of customary international law (pp. 258-
259).

(d) The claim that jus cogens operated within the municipal legal system
on the same level as the Constitution of the United States failed. There was no
evidence that jus cogens had the same binding force in a domestic legal system
as it had on the international plane. Furthermore, neither the obligation to abide
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by the decision of the International Court of Justice, nor the judgment of the
Court itself, were peremptory norms of international law as alleged by the Com-
mittee. For a practice to develop into a rule of customary international law it
had to enjoy consistent and general acceptance amongst a number of States.
When State practice had reached a certain level, a rule of customary interna-
tional law came into being. The Vienna Convention on the Law of Treaties,
1969, provided that a rule of customary international law had to be accepted and
recognized by the whole of the international community to become part of the
body of jus cogens.86  That recognition had to include cognizance of the fact that
the rule was non-derogable. The decision of the International Court in the Nica-
ragua case was not a peremptory norm of international law and could not be
enforced by the municipal courts (pp. 259-262).

(4) The claims under the Administrative Procedure Act and the United
States Constitution were dismissed (pp. 262-263).

NOTES
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tant Attorney General John R. Bolton to Judge Edmund L. Palmieri (May 12, 1988) (dock-
eted at the request of government counsel in 88 Civ. 1962 and 88 Civ. 2005) (“arbitration
would not be appropriate or timely”).

66The political question doctrine is inapplicable to the court’s duty to interpret the
Headquarters Agreement and the ATA. Japan Whaling Association v. American Cetacean
Society, 478 U.S. 221, 230 (1986). We are interpreting the Agreement, but are unwilling
to expand the reach of its arbitration clause to a point which would be inconsistent with
the limitations placed upon us by the Constitution.

67Section 12 requires that the provisions of section 11 be applicable “irrespective of
the relations existing between the Governments of the persons referred to in that Section
and the Government of the United States”. 61 Stat. at 761 (22 U.S.C. §287 note).

Section 13 limits the applicability of the United States laws and regulations regard-
ing the entry and residence of aliens, when applied to those affiliated with the United
Nations by virtue of Section 11. Idem, at 761-62 (22 U.S.C. §287 note).

68This letter was reproduced as item 33 of the Compendium submitted by the parties
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to the court. See also Letter from Sec. of State George P. Shultz to Sens. Robert J. Dole,
Charles E. Grassley, Claiborne Pell and Rep. Jack F. Kemp (July 31, 1987) (“this would
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(January 29, 1987), reprinted in 133 Cong. Rec. S 6,449 (daily ed. May 14, 1987) (“while
we are therefore under an obligation to permit PLO Observer Mission Personnel to enter
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headquarters, we retain the right to deny entry to, or expel, any individual PLO represen-
tative directly implicated in terrorist acts”); Letter from Sec. Shultz to Rep. Kemp (No-
vember 12, 1986), reprinted in 133 Cong. Rec. E 1,635, 1,636 (daily ed. April 29, 1987)
(same language).

69This court has no information concerning the nature or content of these consulta-
tions, beyond the fact that the Department of Justice and the Department of State both
appear to support current efforts to repeal the ATA. See H.R. 4078, 100th Cong., 2d Sess.,
introduced in 134 Cong. Rec. H 696 (daily ed. March 3, 1988) (statement of Rep. Crockett);
Letter from Acting Assist. Atty. Gen. Thomas M. Boyd to Rep. Dante B. Fascell (May 10,
1988) (expressing reservations about H.R. 4078, but supporting it, with modifications);
Letter from Assist. Sec. of State J. Edward Fox to Rep. Fascell (April 29, 1988) (same).

70See Letter from Vernon A. Walters, United States Ambassador to the United Na-
tions, to United Nations Secretary-General Javier Pérez de Cuéllar (October 27, 1987);
Letter from Herbert S. Okun to Secretary-General Pérez de Cuéllar (January 5, 1988).

71In addition, the United Nations General Assembly has, on several occasions, reaf-
firmed its position that the PLO Mission is covered by the provisions of the Headquarters
Agreement. General Assembly Resolution 42/230 (agenda item 136) (March 23, 1988);
General Assembly resolution 42/229 A (agenda item 136) (March 2, 1988); see also Gen-
eral Assembly resolution 42/232 (agenda item 136) (May 18, 1988).

72133 Cong. Rec. S 18, 185-86 (daily ed. December 16, 1987).
73See pp. 23-25 and notes 68 and 69 above. See also Transcript of Joint Conference

on H.R. 1777, p. 208 (December 3, 1987) (statement of State Department representative
Jamie Selby:  “it is a legal obligation based on practice in interpreting a treaty”); 133
Cong. Rec. H 11,224 (daily ed. December 10, 1987) (statement of Rep. Crockett) (ATA
would place United States “in violation of our treaty obligations”).

74E.g., Pub. L. 100-204 §215(a), 101 Stat. 1331, 1343 (adding 22 U.S.C. §4315(a))
(“A foreign mission may not allow an unaffiliated alien the use of any premise of that
foreign mission which is inviolable under United States law (including any treaty) for
any purpose which is incompatible with its status as a foreign mission including use as a
residence.”) (emphasis supplied); see also idem, §806(d)(1)(B), 101 Stat. at 1398 (adding
19 U.S.C. §2492(d)(1)(B)) (abrogating “agreements”, necessarily international).

75Transcript of oral argument, p. 18 (June 8, 1988). This concession disposes of the
suggestion that the United States’ security reservation to the Headquarters Agreement,
annex 2, §6, 61 Stat. at 766, 767-681 (22 U.S.C. §287 note), serves as a justification for
the ATA.

76E.g., 133 Cong. Rec. H 11, 684-85 (daily ed. December 18, 1987) (statement of Rep.
Burton); 133 Cong. Rec. S 15,621 (daily ed. November 3, 1987) (statement of Sen. Grassley);
133 Cong. Rec. S 9,627 (daily ed. July 10, 1987) (statement of Sen. Grassley); 133 Cong.
Rec. E 2,249 (daily ed. June 4, 1987) (statement of Rep. Gallegly); 122 Cong. Rec. H 4,047
(daily ed. May 28, 1987) (statement of Rep. Herger); 133 Cong. Rec. S 6,449 (daily ed.
May 14, 1987) (statement of Sen. D’Amato); ibid., S 6448 (statement of Senator Dole); 133
Cong. Rec. E 1,635 (daily ed. April 29, 1987) (statement of Rep. Kemp).

77133 Cong. Rec. H 12,224 (daily ed. December 10, 1987) (statement of Rep.
Crockett); 133 Cong. Rec. S 13,852 (daily ed. October 8, 1987) (statement of Sen.
Bingaman); 133 Cong. Rec. E 2,895 (daily ed. July 14, 1987) (statement of Rep. Bonior).

78Transcript of Joint Conference on H.R. 1777, pp. 210-11 (December 3, 1987) (state-
ments of Reps. Mica and Kostmayer).

79“As far as the closure of the PLO Observer Mission is concerned, this would be
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seen as a violation of a United States treaty obligation under the United Nations Head-
quarters Agreement.”  Letter from Secretary of State George P. Shultz to unnamed Sena-
tors and Congressmen (July 31, 1987), partially reprinted in 133 Cong. Rec. S 16,605
(daily ed. November 20, 1987) (statement of Sen. Grassley).

80Hon. Abraham Sofaer:  “It is our judgement that the Headquarters Agreement as
interpreted and applied would be violated.”  The New York Times, January 13, 1988 at A3.

81Accord 133 Cong. Rec. H 8,790 (daily ed. October 20, 1987) (statement of Rep.
Burton); 133 Cong. Rec. S 9,627-28 (daily ed. July 10, 1987) (statement of Sen. Grassley);
133 Cong. Rec. S 6,449-50 (daily ed. May 14, 1987) (statement of Sen. D’Amato); ibid.,
S 6,449 (statement of Sen. Dole). Indeed, this misapprehension apparently has continued
after the passage of the ATA and even during the pendency of this lawsuit. E.g., 134
Cong. Rec. S 3,113 (daily ed. March 25, 1988) (statement of Sen. D’Amato); 134 Cong.
Rec. S 1,997 (daily ed. March 4, 1988) (statement of Sen. Grassley).

82International Law Reports, vol. 85 (1991), pp. 248-73.
8376 ILR 1.
84Treaty of Friendship, Commerce and Navigation between the United States of

America and the Republic of Nicaragua, 1956.
85Article 94 provided that each Member of the United Nations that was a party to

proceedings before the ICJ undertook to comply with the decision of the Court. See p.
255.

86See article 53 of the Vienna Convention on the Law of Treaties, 1969, on p. 261.

__________________



438



439

Part Four

BIBLIOGRAPHY



440



441

LEGAL BIBLIOGRAPHY OF THE UNITED NATIONS AND
RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. NTERNATIONAL ORGANIZATIONS AND INTERNATIONAL LAW IN GENERAL

1. General
2. Particular questions

B. UNITED NATIONS

1. General
2. Particular organs

General Assembly
International Court of Justice
Regional economic commissions
Secretariat
Security Council
United Nations forces

3. Particular questions or activities
Collective security
Commercial arbitration
Consular relations
Definition of aggression
Diplomatic relations
Disarmament
Domestic jurisdiction
Environmental questions
Financing
Friendly relations and cooperation among States
Human rights
International administrative law
International criminal law
International economic law
International terrorism
International trade law
International waterways
Intervention
Law of the sea
Law of treaties
Law of war
Maintenance of peace
Membership and representation
Most-favoured-nation clause
Namibia
Natural resources
Non-governmental organizations
Non-Self-Governing Territories
Outer space
Peaceful settlement of disputes
Political and security questions
Progressive development and codification of international law (in general)
Recognition of States
Refugees



442

Right of asylum
Self-determination
Social defence
State responsibility
State sovereignty
Technical cooperation
Trade and development
Trusteeship
Use of force

    C. INTERGOVERNMENTAL ORGANIZATIONS RELATED TO THE UNITED NATIONS

General Agreement on Tariffs and Trade
International Atomic Energy Agency
International Centre for Settlement of Investment Disputes
International Civil Aviation Organization
International Labour Organization
International Monetary Fund
International Telecommunication Union
United Nations Educational, Scientific and Cultural Organization
United Nations Industrial Development Organization
Universal Postal Union
World Bank
World Health Organization
World Intellectual Property Organization

A. INTERNATIONAL ORGANIZATIONS AND INTERNATIONAL LAW IN GENERAL

1. General

Bello, Emmanuel G. How advantageous is the use of comparative law in public interna-
tional law. Revue de droit international, de sciences diplomatiques et politiques, 66(2)
avril/juin 1988:77-115.

Concerns Africa. Includes bibliographical references.

Bennett, A. LeRoy (Alvin Leroy). International organizations:  principles and issues.
4th ed. (Englewood Cliffs, N.J., Prentice Hall, 1988). 500 p.

Includes bibliographical references and index.

Bokor-Szego, Hanna. International organizations of universal character and the domestic
legal order of states. In:  Hungarian perspectives (Budapest, Akadémiai Kiadó, 1988).
p. 9-30.

Carreau, Dominique. Droit international; 2e éd. (Paris, Editions A. Pedone, 1988). 618 p.

Bibliography:  p. 5-7. Includes index.

Cassese, Antonio. International law in a divided world (Oxford, Clarendon Press, 1988).
429 p.

Includes bibliographical references and index.

Comparative approaches to the theory of international law. Proceedings (American Soci-
ety of International Law. Meeting), 80th, 1986:152-175.

Contains remarks and discussion.

Congress on Private Law. Le droit uniforme international dans la pratique:  actes du
3ème Congrès de droit privé/International uniform law in practice:  acts and proceed-
ings of the 3rd Congress on Private Law held by the International Institute for the



443

Unification of Private Law, UNIDROIT, Rome, 7-10 September 1987 (Rome,
UNIDROIT; Dobbs Ferry, Oceana, 1988). 575 p.

Includes bibliographies.

Czaplinski, Wladyslaw. Akty jednostronne w prawie miedzynarodowym. Sprawy
miedzynarodowe 41(6) 1988:97-110.

Includes bibliographical references.

Diez de Velasco Vallejo, Manuel. Instituciones de derecho internacional público. 8a ed.
(Madrid, Tecnos, 1988). 2 vols. vol. 2, 6a ed.

Includes bibliographies and indexes.

Doehring, Karl. Zum Rechtsinstitut der Verwirkung im Völkerrecht. In: Völkerrecht, Recht
der Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-
Hohenveldern (Köln, Federal Republic of Germany, Heymanns, 1988). p. 51-61.

Includes bibliographical references.

Dorsey, Gray L. The McDougal-Lasswell proposal to build a world public order. Ameri-
can journal of international law 82(1) 1988:41-57.

Includes bibliographical references. Comment:  p. 51-57.

Dupuy, René-Jean. Etat et organization internationale/The State and international organi-
zation. In:  Manuel sur les organisations internationales (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff Publishers, 1988). p. 13-30.

Elias, Taslim Olawale. Africa and the development of international law. 2nd rev. ed.
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). 287 p.

Includes bibliographical references and index.

Feshchenko, A.S. Iavlenie nadnatsional’nosti v deiatel’nosti mezhdunarodnykh
organizatsii. Sovetskii ezhegodnik mezhdunarodnogo prava  (1987):159-171.

Summary in English. Includes bibliographical references.

Fontes historiae juris gentium/Quellen zur Geschichte des Völkerrechts/Sources relating
to the history of the law of nations (Berlin (West); New York, de Gruyter, 1988-1995).
3 vols.

Bibliography:  vol. 2, p. 731-741.

Franck, Thomas M. Legitimacy in the international system. American journal of interna-
tional law 82(4) October 1988:705-759.

Includes bibliographical references.

German-Soviet Colloquy on International Law (1987 Kiel, Federal Republic of Germany).
International law and municipal law:  proceedings of the German-Soviet Colloquy on
International Law at the Institut für Internationales Recht an der Universität Kiel, 4-
8 May 1987 (Berlin (West), Duncker & Humblot, 1988). 210 p.

Includes bibliographical references.

Hannikainen, Lauri. Kansainvälisen oikeuden ehdottomat normit/Peremptory norms in
international law. Kansainoikeus ius gentium 5(3/4) 1988:368-374.

International institutions at work (London, Pinter Publishers Ltd., 1988 (1990 printing)).
245 p. ill.

Includes bibliographical references and index.

Janis, Mark W. An introduction to international law (Boston, Mass., Little, Brown and
Co., 1988). 299 p.

Includes bibliographical references and index.

Kesely, Vojtech. Právne akty medzinárodnych ekonomickych organizacii clenskych krajin
RVHP. Právnik 127(12) 1988:1113-1127.



444

Summaries in English and Russian. Includes bibliographical references.

Kolasa, Jan. Property. In:  Manuel sur les organisations internationales (Dordrecht, Neth-
erlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 232-236.

Krylov, Nikolai Borisovich. Pravotvorcheskaia deiatel’nost’ mezhdunarodnykh
organizatsii (Moskva, Nauka, 1988). 174 p.

Includes bibliographical references.

Kudriavtsev, Vladimir Nikolaevich. Droit international et problèmes globaux de l’époque
actuelle. Revue belge de droit international 21(2) 1988:417-428.

Lachs, Manfred. Jurisdictional organs (organization and procedure). In:  Manuel sur les
organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 146-165.

Lukashuk, Igor’ Ivanovich. Charakter podstawowych zasad prawa miedzynarodowego.
Sprawy miedzynarodowe 41(11) 1988:111-124.

Includes bibliographical references.

Macdonald, Ronald St. John. Fundamental norms in contemporary international law.
Canadian yearbook of international law, vol. 25(1987):115-149.

Summary in French. Includes bibliographical references.

Marochkin, S. Iu. Problema obespecheniia realizatsii norm mezhdunarodnogo prava.
Sovetskii ezhegodnik mezhdunarodnogo prava 1987:64-79.

Summary in English. Includes bibliographical references.

Morawiecki, Wojciech. Legal regime of the international organization. Polish yearbook
of international law, vol. 15 (1986):71-101.

Includes bibliographical references.

Murphy, Ewell E. The vocabulary of international law in a post-modern world. Texas
international law journal 23(2) spring 1988:233-249.

Includes bibliographical references.

Nastase, Adrian. The place of the treaty among the sources of international law. Revue
roumaine des sciences socials. Série des sciences juridiques, 32(2) juillet/décembre
1988:173-178.

Includes bibliographical references.

Nastase, Adrian. Rolul doctrinei in evolutia dreptului international. Studii si cercetari
juridice 33(4) October/December 1988:355-361.

Summary in French. Includes bibliographical references.

Parkinson, Fred. Why and how to study the history of public international law. In:  Con-
temporary problems of international law:  essays in honour of Georg Schwarzenberger
on his eightieth birthday (London, Stevens & Sons, 1988). p. 230-241.

Includes bibliographical references.

Przetacznik, Frank. The basic ideas of the philosophical concept of war and peace. Revue
de droit international, de sciences diplomatiques et politiques 66(4) October/Décembre
1988:281-320.

Bibliography:  p. 311-320.

Radke, Klaus. Der Staatsnotstand im modernen Friedensvölkerrecht:  ein Beitrag zur
Diskussion über die Grenzen der Verbindlichkeit völkerrechtlicher Normen (Baden-
Baden, Federal Republic of Germany, Nomos Verlagsgesellschaft, 1988). 235 p. i11.

Bibliography:  p. 209-234.

Reisman, William Michael. International incidents:  introduction to a new game in the
study of international law. In:  International incidents:  the law that counts in world



445

politics (Princeton, N.J., Princeton University Press, 1988). p. 3-24.

Includes bibliographical references.

Rey, Jean-Jacques. Insitutions économiques internationales (Bruxelles, Etablissements
Emile Bruylant, S.A., 1988). 231 p.

Includes bibliographical references.

Sahovic, Milan. Snaga i slabost medunarodnog prava. Jugoslovenska revija za
medunarodno pravo 35(3) 1988:335-346.

Summary in French. Includes bibliographical references.

Sato, Tetsuo. Status of constituent instruments of international organizations in the law of
treaties, with particular reference to the notion “relevant rules of the organization”.
Hitotsubashi journal of law politics, vol. 16 (1988):25-47.

Seidl-Hohenveldern, Ignaz. Organes pléniers, organes à composition restrainte, les organes
administratifs. In:  Manuel sur les organisations internationales (Dordrecht, Nether-
lands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 81-100.

Seyersted, Finn. Federated and other partly self-governing States and mini-States in for-
eign affairs and in international organizations. Nordic journal of international law
57(3) 1988:369-375.

Includes bibliographical references.

Soares, Albino de Azevedo. Liçoes de direito internacional público. 4a ed. (Lisboa,
Coimbra Editora, 1988). 435 p.

Includes bibliographical references.

Société française pour le droit international. Colloque (21st, 1987, Strasbourg, France).
Les organisations internationales contemporaines:  crise, mutation, développement
(Paris, Editions A. Pedone, 1988). 386 p. Actes du XXIe Colloque de la Société
française pour le droit international, Centre de documentation et de recherches
européennes de l’Université de Strasbourg III, 21 au 23 mai 1987.

Includes bibliographical references.

Sorensen, Max. Jurisdictions spéciales. In:  Manuel sur les organisations internationales
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 166-178.

Sturma, Pavel. Ke Kritice burzoazni koncepce “hard law” a “soft law” v mezinárodnim
právu. Pravnik 127(11) 1988:999-1018.

Summaries in English and Russian. Includes bibliographical references.

Torres Bernárdez, Santiago. Subsidiary organs. In:  Manuel sur les organisations
internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p. 100-146.

Vereshchetin, Vladlen Stepanovich. Novoe myshlenie i mezhdunarodnoe pravo. Sovetskoe
gosudarstvo i pravo No. 3 (1988):3-9.

Includes bibliographical references.

Vignes, Daniel. La participation aux organisations internationales/Participation in inter-
national organizations. In:  Manuel sur les organisations internationales (Dordrecht,
Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 57-80.

Völkerrecht, Recht der Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift
für Ignaz Seidl-Hohenveldern/Law of nations, law of international organizations,
world’s economic law:  liber amicorum honouring Ignaz Seidl-Hohenveldern (Köln,
Federal Republic of Germany, Heymanns, 1988). 708 p. ill.

Text in English or German or French. Includes bibliographical references.

Weeramantry, C.G. Islamic jurisprudence:  an international perspective (Basingstoke,
United Kingdom, Macmillan Press, 1988). 207 p.



446

Bibliography:  p. 189-200. Includes index.

Wildhaber, Luzius. The relationship between customary international law and municipal
law in Western European countries. Zeitschrift für ausländisches öffentliches Recht
und Völkerrecht 48(2) 1988:163-207.

Includes bibliographical references.

Willard, Andrew R. Incidents:  an essay in method. In:  International incidents:  the law
that counts in world politics (Princeton, N.J., Princeton University Press, 1988). p.
25-39.

Includes bibliographical references.

Yasseen, Mustafa Kamil. Création et personnalité juridique des organisations
internationales/Setting up and legal personality of international organizations. In:
Manuel sur les organisations internationales (Dordrecht, Netherlands; Boston, Mass.,
M. Nijhoff Publishers, 1988). p. 33-55.

Zacklin, Ralph. Diplomatic relations:  status, privileges and immunities. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 179-198.

2. Particular questions

Barrie, George N. Agora:  is the ASIL policy on divestment in violation of international
law?:  further observations. American journal of international law 82(2) April
1988:311-318.

Includes bibliographical references.

Cahier, Philippe. L’ordre juridique interne des organisations internationales/The internal
legal order of international organizations. In:  Manuel sur les organisations
internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p. 237-257.

Chang, Hyo Sang. International law in a divided nation:  recent Korean experiences. In:
Völkerrecht, Recht der Internationalen Organisationen, Weltwirtschaftsrecht:
Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Republic of Germany,
Heymanns, 1988). p. 509-525.

Includes bibliographical references.

Dominicé, Christian. La nature et l’étendue de l’immunité de juridiction des organisations
internationales. In:  Völkerrecht, Recht der Internationalen Organisationen,
Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-Hohenveldern, (Köln, Federal Re-
public of Germany, Heymanns, 1988). p. 77-93.

Includes bibliographical references.

Droit international privé:  loi fédérale et conventions internationales:  recueil de textes
(Bâle-Switzerland, Helbing & Lichtenhahn, 1988). 195 p.

Includes bibliographical references.

El-Erian, Abdullah. Les organisations internationales et les relations internationales/In-
ternational organizations and international relations. In:  Manuel sur les organisations
internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p. 625-642.

Elias, Taslim Olawale. The work of international organizations in the economic and so-
cial fields. In:  Manuel sur les organisations internationales (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff Publishers, 1988). p. 485-508.

Gonzáles de Pazos, Margarita. La creación del derecho internacional:  perspectivas
tercermundistas. Boletin Mexicano de derecho comparado 21(61) 1988:151-188.



447

Haquani, Zalma_. Promotion des relations:  scientifiques, culturelles et sanitaires. In:
Manuel sur les organisations internationales (Dordrecht, Netherlands; Boston, Mass.,
M. Nijhoff Publishers, 1988). p. 453-470.

Herczegh, Géza. A sociological approach to international law. In:  Hungarian perspec-
tives (Budapest, Akadémiai Kiadó, 1988). p. 93-107.

Herdegen, Matthias. The insolvency of international organizations and the legal position
of creditors:  observations in the light of the International Tin Council crisis. Nether-
lands international law review 35(2) 1988:135-144.

Includes bibliographical references.

Ness, Gayl D. Bridging the gap:  international organizations as organizations. Interna-
tional organization 42(2) spring 1988:245-273.

Includes bibliographical references.

Oeter, Stefan. Ursprünge der Neutralität:  die Herausbildung des Instituts der Neutralität
im Völkerrecht der frühen Neuzeit. Zeitschrift für ausländisches öffentliches Recht
und Völkerrecht 48(3) 1988:447-488.

Summary in English. Includes bibliographical references.

Peach, Norman. The role of the Treaty of Rapallo in international law and the principle of
peaceful coexistence. International review of contemporary law, No. 1 (1988):43-52.

Includes bibliographical references.

Reed, Kimberly D. Reviving the doctrine of non-forcible countermeasures:  resolving the
effect of third party injuries. Virginia journal of international law 29(1) fall 1988:175-
209.

Includes bibliographical references.

Roodt, Christa. National law and treaties:  an overview. South African yearbook of inter-
national law, vol. 13 (1987/1988):72-94.

Includes bibliographical references.

Rubin, Alfred P. The concept of neutrality in international law. Denver journal of interna-
tional law and policy 16(2/3) winter/spring 1988:353-375.

Includes bibliographical references.

Schilling, Theodor. Zur Wirkung von EG-Richtlinien:  Versuch einer völkerrechtlichen
Betrachtung. Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 48(4)
1988:637-682.

Summary in English. Includes bibliographical references.

Sturgess, Garry. Judging the world:  law and politics in the world’s leading courts (Sydney,
Australia, Butterworths, 1988). 573 p. ill.

Includes index.

Tunkin, G.I. (Grigorii Ivanovich). Les bases juridiques de l’action des organisations
internationales/The legal bases of international organization action. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 261-276.

Umbricht, Victor H. Joint activities of international organizations. In:  Manuel sur les
organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 362-378.

Valticos, Nicolas. Les activités normatives et quasi normatives:  contrôle. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 332-353.

Visscher, Paul de. Valeur et authorité des actes des organisations internationales. In:
Manuel sur les organisations internationales (Dordrecht, Netherlands; Boston, Mass.,



448

M. Nijhoff Publishers, 1988). p. 307-332.

Wolf, Francis. Les activités normatives et quasi normatives:  élaboration, adoption, coor-
dination. In:  Manuel sur les organisations internationales (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff Publishers, 1988). p. 277-307.

B. UNITED NATIONS

1. General

Bertrand, Maurice. The process of reform in the United Nations:  a case study on plan-
ning, programming, budgeting and evaluation. International Geneva yearbook. 1988:3-
12.

Ferguson, John. Not them but us:  in praise of the United Nations (East Wittering, United
Kingdom, Gooday Publishers, 1988). 138 p.

Includes index.

Ghebali, Victor-Yves. La crise du système des Nations Unies. Notes et études
documentaires, No. 4854 (1988). 135 p.

Bibliography:  p. 128-132.

Hanstein, Rudolf von. Der Einfluss der Vereinten Nationen auf die Sonderorganisationen:
Anspruch und Wirklichkeit:  eine Untersuchung am Beispiel der Auseinandersetzungen
im Hinblick auf die Dekolonisierung (Frankfurt a.M., Federal Republic of Germany;
New York, Verlag P. Lang, 1988). 234 p. Thesis (doctoral)-Universität, Bonn, 1987.

Bibliography:  p. 204-234.

Jonah, James O.C. The United Nations has its problems. International affairs (Vsesoiuznoe
obshchestvo “Znanie” (Moscow)), No. 11 (November 1988):98-106.

Macdonald, Ronald St. John. The Charter of the United Nations and the development of
fundamental principles of international law. In:  Contemporary problems of interna-
tional law:  essays in honour of Georg Schwarzenberger on his eightieth birthday
(London, Stevens & Sons, 1988). p. 196-215.

Includes bibliographical references.

Pérez de Cuéllar, Javier. The role of the United Nations in world affairs. International
affairs (Vsesoiuznoe obshchestvo “Znanie” (Moscow)), No. 10 (October 1988):88-
97.

Riggs, Robert Edwon. The United Nations:  international organization and world poli-
tics. 2nd ed. (Belmont, Calif., Wadsworth, 1994). 364 p. ill.

Includes bibliographies and indexes.

Riggs, Robert Edwon. The United Nations:  international organization and world poli-
tics (Chicago, Ill., Dorsey Press, 1988). 399 p.

Includes bibliographies and indexes.

Schermers, Henry G. The quorum in intergovernmental organs. In:  Völkerrecht, Recht
der Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-
Hohenveldern (Köln, Federal Republic of Germany, Heymanns, 1988). p. 527-535.

Includes bibliographical references.

Schermers, Henry G. The United Nations and the academic world. Comunità internazionale
43(4) 1988:444-446.

Senarclens, Pierre de. La crise des Nations Unies (Paris, Presses universitaires de France,
1988). 234 p.



449

Bibliography:  p. 233-234.

Skubiszewski, Krzysztof. Non-binding resolutions and the law-making process. Polish
yearbook of international law, vol. 15 (1986):135-161.

Includes bibliographical references.

A successor vision:  the United Nations of tomorrow/edited by Peter J. Fromuth (New
York, United Nations Association of the United States of America, 1988). 385 p. ill.

Sutor, Julian. Stosowanie sankcji prawnomiedzynarodowych. Sprawy miedzynarodowe
41(4) 1988:83-92.

Includes bibliographical references.

Tavernier, Paul. L’année des Nations Unies, 20 décembre 1986-21 décembre 1987:  ques-
tions juridiques. Annuaire français de droit international, vol. 33 (1987):399-421.

Includes bibliographical references.

Tavernier, Paul. Le processus de réforme des Nations Unies:  du rapport Bertrand (1985)
au rapport du Groupe des 18 (1986). Revue générale de droit international public
92(2) 1988:305-334.

Includes bibliographical references.

The UN under attack (Aldershot, United Kingdom; Brookfield, Vt., Gower, 1988). 156 p.

Includes bibliographical references and index.

United Nations, divided world:  the UN’s roles in international relations (Oxford, United
Kingdom, Clarendon Press, 1988). 287 p.

Bibliography:  p. 274-278. Includes index.

Unser, Günther. Die UNO:  Aufgaben und Strukturen der Vereinten Nationen. 4. neubearb.
Aufl. (München, Federal Republic of Germany, Deutscher Taschenbuch Verlag, 1988).
306 p. ill.

Bibliography:  p. 275-296. Includes indexes.

2. Particular organs

General Assembly

Bárta, Zdenek. Právni povaha a úcinky rezoluci Valného shromázdeni OSN. Právnik 127(8/
9) 1988:796-812.

Summaries in English and Russian. Includes bibliographical references.

Chaudhri, Mohammed Ahsen. International law and the United Nations:  a study of the
working of the Sixth (legal) Committee of the General Assembly, 1947-1962 (Karachi,
Pakistan, Pakistan Institute of International Affairs, 1988). 302 p.

Bibliography:  p. 286-295.

Civic, Milutin. The disarmament verification system in the UN:  pending the III Special
UN General Assembly Disarmament Session. Review of international affairs 39(914)
5 May 1988:16-19.

Dauchy, Jacqueline. Travaux de la Commission juridique de l’Assemblée générale des
Nations Unies (42e session). Annuaire français de droit international, vol.
33(1987):422-433.

Includes bibliographical references.

Dmitrieva, Galina Kirillovna. The role of the UN General Assembly resolutions in the



450

international norm-making. Indian journal of international law 28(2) April/June
1988:236-248.

Includes bibliographical references.

Finley, Blanche. The structure of the United Nations General Assembly:  an organiza-
tional approach to its work, 1974-1980s (White Plains, N.Y., UNIPUB/Krause Inter-
national Publications, 1988). 2 vols.

Bibliography:  vol. 2, p. 1021-1029. Includes index.

Gottlieb, Gidon. The legitimacy of General Assembly resolutions. Israel yearbook on
human rights, vol. 17 (1987):120-132.

Includes bibliographical references.

Iida, Keisuke. Third World solidarity:  the Group of 77 in the UN General Assembly.
International organization 42(2) spring 1988:375-395.

Includes bibliographical references.

Kolosovskii, Andrei Igor’evich. The world community and disarmament:  on the results
of the Third Special Session of the UN General Assembly on Disarmament. Interna-
tional affairs (Vsesoiuznoe obshchestvo “Znanie” (Moscow)), No. 9 (September
1988):38-48.

Mihajlovic, Miodrag. Preparations for the Third Special Session of the UN General As-
sembly on Disarmament. Review of international affairs, 39(908) 5 February 1988:12,
21-23.

Sloan, Blaine. General Assembly resolutions revisited (forty years later). British year
book of international law, vol. 58 (1987):39-150.

Includes bibliographical references.

Tunkin, G.I. (Grigorii Ivanovich). International law and other social norms functioning
within the international system. In:  Contemporary problems of international law:
essays in honour of Georg Schwarzenberger on his eightieth birthday (London, Stevens
& Sons, 1988). p 282-300.

Includes bibliographical references.

International Court of Justice

Bolintineanu, Alexandru. Moyens juridiques pour renforcer l’efficacité du principe du
non-recours à la force dans les relations internationales. Revue roumaine des sciences
socials. Série des sciences juridiques 32(1) janvier/juin 1988:43-48.

Includes bibliographical references.

Charney, Jonathan I. Customary international law in the Nicaragua:  case judgment on
the merits. Hague yearbook of international law, vol. 1 (1988):16-29.

Includes bibliographical references.

Dijk, P. van (Pieter). For better or for worse?:  comments. In:  Forty years International
Court of Justice:  jurisdiction, equity and equality (Utrecht, Netherlands, Europa
Instituut, 1988). p. 27-34.

Dunne, Michael. The United States and the World Court, 1920-1935 (London, Pinter
Publishers, 1988). 306 p.

Includes bibliographical references and indexes.

Elkind, Jerome B. Normative surrender. Michigan yearbook of international legal stud-
ies, vol. 9 (1988):263-289.

Includes bibliographical references.

Evensen, Jens. The International Court of Justice main characteristics and its contribu-
tion to the development of the modern law of nations. Nordic journal of international



451

law 57(1) 1988:3-28.

Includes bibliographical references.

Furukawa, Terumi. Cour internationale de Justice et discrétion de décliner de statuer.
Journal of international law and diplomacy 87(2) (June 1988):1-47.

In Japanese. Summary in French. Includes bibliographical references.

Jiménez de Aréchaga, Eduardo. The work and the jurisprudence of the International Court
of Justice, 1947-1986. British year book of international law, vol. 58 (1987):1-38.

Includes bibliographical references.

Kohen, Marcelo G. La alternativa jurisdiccional en la disputa sobre las Islas Malvinas.
Rivista di studi politici internazionali 55(3) luglio/settembre 1988:395-424.

Includes bibliographical references.

Kwiatkowska, Barbara. The ICJ doctrine of equitable principles applicable to maritime
boundary delimitation and its impact on the international law of the sea. In:  Forty
years International Court of Justice:  jurisdiction, equity and equality (Utrecht, Neth-
erlands, Europa Instituut, 1988). p. 119-158.

Laudy, Marion. Nicaragua ante la Corte Internacional de Justicia de la Haya (Mexico,
D.F., Siglo Veintiuno Editores, 1988). 236 p.

Includes bibliographical references.

Lee, Edward G. The 1987 elections to the International Court of Justice. Canadian year-
book of international law, vol. 25 (1987):379-388.

Includes bibliographical references.

Madakou, Anna. Intervention before the International Court of Justice (Genève, Institut
universitaire de hautes études internationales, 1988). 99 p. ill.

Bibliography:  p. i-v.

Modabber, Zia. Collective self-defense:  Nicaragua v. United States. Loyola of Los Ange-
les international and comparative law journal 10(2) 1988:449-468.

Includes bibliographical references.

Mullerson, R.A. Reshenie Mezhdunarodnogo suda po delu Nikaragua protiv SShA i
mezhdunarodnoe pravo. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:36-56.

Summary in English. Includes bibliographical references.

Nirmal, B.C. Separate and dissenting opinions of Judge Nagendra Singh:  an appraisal.
Indian journal of international law 28(3/4) July/December 1988:348-371.

Includes bibliographical references.

Oda, Shigeru. Further thoughts on the chambers procedure of the International Court of
Justice. American journal of international law 82(3) July 1988:556-562.

Includes bibliographical references.

Ostrihansky, Rudolf. Chambers of the International Court of Justice. International and
comparative law quarterly 37(1) January 1988:30-52.

Includes bibliographical references.

Ostrihansky, Rudolf. Compulsory jurisdiction of the International Court of Justice in the
dispute between Nicaragua and the United States. Hague yearbook of international
law, vol. 1 (1988):3-15.

Includes bibliographical references.

Queneudec, Jean-Pierre. Le règlement du différend frontalier Burkina Faso/Mali par la
Cour internationale de justice. Revue juridique et politique, indépendence et coopera-
tion 42(1) janvier/février 1988:29-41.



452

Includes bibliographical references.

Rosenne, Shabtai. The position of the International Court of Justice on the foundations of
the principle of equity in international law. In:  Forty years International Court of
Justice:  jurisdiction, equity and equality (Utrecht, Netherlands, Europa Instituut, 1988).
p. 85-117.

Schwebel, Stephen M. (Stephen Myron). Preliminary rulings by the International Court
of Justice at the instance of national courts. Virginia journal of international law 28(2)
winter 1988:495-506.

Includes bibliographical references.

Scott, Gary L. Compulsory jurisdiction and defiance in the World Court:  a comparison of
the PCIJ and the ICJ. Denver journal of international law and policy 16(2/3) winter/
spring 1988:377-392.

Includes bibliographical references.

Shinkaretskaia, G.G. (Galina Georgievna). The International Court of Justice and the
development of the law of the sea. Marine policy 12(3) July 1988:201-210.

Includes bibliographical references.

Sicault, Jean-Didier. L’avis rendu par la CIJ de 16 avril 1988 dans l’affaire de l’OLP.
Revue générale de droit international public 92(4) 1988:881-927.

Singh, Gurdip. Experiences of Burkina Faso v. Mali:  unsuitability of ICJ in settling the
use of force cases. Indian journal of international law 28(3/4) July/December
1988:497-505.

Includes bibliographical references.

Sohn, Louis B. Suggestions for the limited acceptance of compulsory jurisdiction of the
International Court of Justice by the United States. Georgia journal of international
and comparative law 18(1) spring 1988:1-18.

Includes bibliographical references.

Sperduti, Giuseppe. La sauvegarde des droits de l’Etat tiers dans le procès devant la Cour
internationale de justice. Rivista di diritto internazionale 71(1) 1988:86-93.

Stanczyk, Janusz. The equality of parties before the International Court of Justice in cases
of non-appearing respondent states. In:  Forty years International Court of Justice:
jurisdiction, equity and equality. (Utrecht, Netherlands, Europa Instituut, 1988). p.
35-69.

Stanczyk, Janusz. The International Court of Justice on the competence and function of
the Security Council:  related to the cases brought before it. Polish yearbook of inter-
national law, vol. 15 (1986):193-216.

Includes bibliographical references.

Sugihara, Takane. Case concerning military and paramilitary activities in and against
Nicaragua:  declaration of intervention of the Republic of El Salvador. Journal of
international law and diplomacy 87(5) December 1988:43-56.

In Japanese.

Symonides, Janusz. Funkcje sadownictwa miedzynarodowego we wspólczesnych
stosunkach miedzynarodowych. Sprawy miedzynarodowe 41(7/8) 1988:41-52.

Includes bibliographical references.

Szafarz, Renata. Changing State attitudes towards the jurisdiction of the International
Court of Justice. In:  Forty years International Court of Justice:  jurisdiction, equity
and equality (Utrecht, Netherlands, Europa Instituut, 1988). p. 1-26.

Waart, P.J.I.M. de. Non-appearance does not make sense:  comments. In:  Forty years
International Court of Justice:  jurisdiction, equity and equality (Utrecht, Nether-



453

lands, Europa Instituut, 1988). p. 71-84.

The World Court. Proceedings (American Society of International Law, Meeting), 80th
(1986):201-221.

Contains remarks and discussion.

Regional economic commissions

Dannenbring, Fredo. Pragmatische gesamteuropäische Zusammenarbeit:  der Beitrag der
Wirtschaftskommission der Vereinten Nationen für Europa (ECE). Vereinte Nationen,
36(1) February 1988:7-11.

Fagen, Melvin M. Gunnar Myrdal and the shaping of the United Nations Economic Com-
mission for Europe. Co-existence 25(4) November 1988:427-435.

Includes bibliographical references.

Gitli, Eduardo. El que hacer?:  de la CEPAL. Desarrollo indoamericano 22(87) enero
1988:31-36.

Includes bibliographical references.

Hinteregger, Gerald. Recent developments in East-West relations and the role of the Eco-
nomic Commission for Europe. Medunarodni problemi 40(3) July/September
1988:441-451.

Irvin, George. ECLAC and the political economy of the Central American Common Mar-
ket. Latin American research review  23(3) 1988:7-29. Bibliography:  p. 27-29.

Madzar, Ljubomir. The world’s economic future:  the Economic Commission for Europe,
overall economic perspective to the year 2000, Geneva, 1988. Review of interna-
tional affairs 39(923) (20 September 1988):22-24.

Concerns the United Nations publication The Economic Commission for Europe:  Over-
all Perspective to the Year 2000.

Secretariat

Choudhury, Humayun Rasheed. United Nations reforms:  some reflections. Ethics & in-
ternational affairs, vol. 2 (1988):155-171.

Finger, Seymour Maxwell. The effect of the institutionalization of anti-Zionism in the
integrity of the United Nations Secretariat. Israel yearbook on human rights, vol. 17
(1987):74-94.

Includes bibliographical references.

Nassif, Ramses. U Thant in New York, 1961-1971:  a portrait of the third UN Secretary-
General (London, C. Hurst & Co., 1988). 140 p. ill.

Includes bibliographical references and index.

Pérez de Cuéllar, Javier. The UN Secretary General’s address to the XXIX ICA Congress.
Review of international co-operation 81(4) 1988:3-6.

Rowse, A.L. Hammarskjöld’s dream. Contemporary review 252(1466) March 1988:129-
134.

Security Council

Bailey, Sydney Dawson. The procedure of the UN Security Council. 2nd ed. (Oxford,
Clarendon Press, 1988). 499 p. ill.

Includes bibliographical references and index.

Minter, William. When sanctions worked:  the case of Rhodesia reexamined. African
affairs 87(347) April 1988:207-237.



454

Includes bibliographical references.

Sonnenfeld, Renata. Resolutions of the United Nations Security Council (Dordrecht, Neth-
erlands; Boston, Mass., M. Nijhoff; Warsaw, Polish Scientific Publishers, 1988). 168 p.

Bibliography:  p. 154-159. Includes index.

Tickell, Crispin. The role of the Security Council in world affairs. Georgia journal of
international comparative law 18(3) winter 1988:307-317.

Urquhart, Brian E., Sir. The United Nations and the Iraq-Iran War. World armaments and
disarmament:  SIPRI yearbook — 1988:  507-516.

Includes bibliographical references.

United Nations forces

The Cyprus conflict and the role of the United Nations (Oslo, Norsk utenrikspolitisk institutt
1988). 115 p.

Includes bibliographical references.

Dufour, Jean-Louis. La FINUL, dix ans après. Afrique et l’Asie modernes, No. 158
(automne 1988):94-99.

Fermann, Gunnar. UNEF II — Oktoberkrisen 1973:  instrument for krisehandtering (Oslo
Norsk utenrikspolitisk institutt, 1988). 176 p. maps.

Bibliography:  p. 168-176.

Fermann, Gunnar. UNEF II — 1973-1980:  instrument for forhandlet konfliktlosning (Oslo,
Norsk utenrikspolitisk institutt, 1988). 359 p. ill. maps.

Bibliography: p. 342-359.

Le forze multinazionali nel Libano e nel Sinai (Milano, Italy, Dott. A Giuffrè editore,
1988). 446 p. maps.

Includes bibliographical references and indexes.

Isselé, Jean-Pierre. La situation de la F.I.N.U.L. en 1986-1987:  chronique des événements
et observations sur l’accomplissement du mandat et l’interprétation des principes
directeurs de la force. Annuaire français de droit international, vol. 33 1987:  107-
128.

Includes bibliographical references.

James, Alan. Interminable interim:  the UN Force in Lebanon. Conflict studies, No. 210
(April 1988):35 p.

Includes bibliographical references.

Le Peillet, Pierre. Les bérets bleus de l’ONU:  à travers 40 ans de conflit israelo-arabe
(Paris, Editions France-Empire, 1988). 806 p. ill. maps.

Bibliography:  p. 791-793.

Mitchell, Robert. Peacekeeping and peacemaking in Cyprus. Background paper (Cana-
dian Institute for International Peace and Security), No. 23 (October 1988):7 p.

Phillipp, Johann. Aus der praxis der UNO-Friedenseinsätze. Vereinten Nationen und
Osterreich 37(1/2) 1988:3-6.

Suy, Erik. Peace-keeping operations. In:  Manuel sur les organisations internationales
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 379-396.

A thankless task:  the role of UNIFIL in southern Lebanon (Oslo, Norsk utenrikspolitisk
institutt, 1988). 197 p.

Includes bibliographical references and index.

Venter, Al J. Blue helmets on the green line:  the UN peacekeeping force in Cyprus.
International defense review, 21(11) 1988:1431-1436.



455

3. Particular questions or activities

Collective security

Attinà, Fulvio. Interdipendenza e accordi a livello regionale. Politica internazionale 16(6)
giugno 1988:19-28.

Includes bibliographical references.

Baccin, Marco. Le prospettive dell’U.E.O. Affari esteri. 20(80) autunno 1988:603-614.

Colard, Daniel. L’UEO et la sécurité européenne. Défense nationale, vol. 44 (mars
1988):75-89.

Includes bibliographical references.

European security beyond the year 2000 (New York, Praeger Publishers, 1988). 317 p.

Includes bibliographical references and index.

Gardner, Hall. Averting World War III:  beyond the World War I, World II analogies. SAIS
review 8(2) summer/fall 1988:121-135.

Includes bibliographical references.

Globalismo e regionalismo per una nuova distensione. Politica internazionale 16(6) giugno
1988:3-67.

Series of articles. Bibliography:  p. 43.

Guazzone, Laura. Gulf Co-operation Council:  the security policies. Survival 30(2) March/
April 1988:134-148.

Includes bibliographical references.

Jazic, Zivojin. International security:  new initiatives and dilemmas. Review of interna-
tional affairs, 39(908) 5 February 1988:6-12.

Kaul, Triloki Nath. Regional conflicts and problems of Asian security. Far Eastern af-
fairs 62(6) 1988:3-16.

Kupchan, Charles A. NATO and the Persian Gulf:  examining intra-alliance behavior.
International organization 42(2) spring 1988:317-346.

Includes bibliographical references.

Ljutov, I. Varsavská smlouva:  spolehlivá zástita proti snahám imperialismu. Mezinárodni
vztahy 23(3) 1988:34-39.

Summaries in English and Russian. Includes bibliographical references.

Maneval, Helmut. Probleme der westlichen Allianz aus ökonomischer Sicht. Beiträge
zur Konfliktforschung 18(3) 1988:35-59.

Includes bibliographical references.

Nye, Joseph S. International security studies:  a report of a conference on the state of the
field. International security 12(4) spring 1988:5-27.

Includes bibliographical references.

Pamir, Peri. The path to common security. IFDA dossier, No. 63 January/February 1988:45-
56.

Includes bibliographical references.

Pawlak, Stanislaw. Miejsce i rola ONZ w powszechnym systemie bezpieczenstwa
miedzynarodowego. Sprawy miedzynarodowe 41(5) 1988:7-24.

Includes bibliographical references.

Pugwash Conference on Science and World Affairs (38th, 1988, Dagomys, USSR). Glo-
bal problems and common security:  proceedings of the Thirty-Eighth Pugwash Con-



456

ference on Science and World Affairs, Dagomys, USSR, 29 August-3 September 1988
(London, Pugwash Conference on Science and World Affairs, 1988). 576 p.

Includes bibliographical references.

Regional security in Southern Africa. Survival 30(1) January/February 1988:3-58.

Series of articles.

Includes bibliographical references.

Soják, Vladimir. Za nové mysleni mezinárodnich vztazich. Mezinárodni vztahy 23(3)
1988:14-23.

Summaries in English and Russian. Includes bibliographical references.

Solidum, Estrella D. Security perspective in ASEAN. Foreign relations journal 3(2) Au-
gust 1988:78-105.

Includes bibliographical references.

Steinbruner, John D. The prospect of cooperative security. Brookings review 7(1) winter
1988/1989:53-62.

Sullivan, Leonard. Comprehensive security and Western prosperity (Lanham, Md., Uni-
versity Press of America, 1988):227 p. ill.

Includes bibliographical references.

Symonides, Janusz. Status quo and change in European security. Polish peace research
studies 1(1) 1988:73-84.

Wishnick, Elizabeth. Soviet Asian collective security policy from Brezhnev to Gorbachev.
Journal of Northeast Asian studies 7(3) fall 1988:3-28.

Includes bibliographical references.

Zhurkin, Vitalii Vladimirovich. Vyzovy bezopasnosti :  starye i novye. Kommunist, No. 1
(ianvar’ 1988):42-50.

Commercial arbitration

Ahdab, Abdul Hamid El-. L’arbitrage dans les pays arabes (Paris, Economica, 1988).
1214 p.

Includes bibliographical references.

Arnaldez, Jean-Jacques. Les amendements apportés au règlement d’arbitrage de la
Chambre de commerce internationale (C.C.I.) (en vigueur depuis le ler janvier 1988).
Revue de l’arbitrage, No. 1 (janvier/mars 1988):67-92.

Includes bibliographical references.

Bedjaoui, Mohammed. The arbitrator:  one man-three roles:  some independent com-
ments on the ethical and legal obligations of an arbitrator. Journal of international
arbitration 5(1) March 1988:7-20.

Includes bibliographical references.

Bond, Stephen R. The selection of ICC arbitrators and the requirement of independence.
Arbitration international 4(4) October 1988:300-310.

Includes bibliographical references.

Branson, David J. Awarding interest in international commercial arbitration:  establishing
a uniform approach. Virginia journal of international law, 28(4) summer 1988:919-
947.

Includes bibliographical references.

Carbonneau, Thomas E. American and other national variations on the theme of interna-
tional commercial arbitration. Georgia journal of international and comparative law,



457

18(2) summer 1988:143-238.

Includes bibliographical references.

Corten, Olivier. Les questions monétaires devant le Tribunal des différends irano-
américains. Revue belge de droit international, 21(1) 1988:142-183.

Includes bibliographical references.

Craig, William Laurence. Uses and abuses of appeal from awards. Arbitration interna-
tional 493 July 1988:174-227.

Response by Cleopatra Doumbia-Henry appears on p. 228-239. Includes biblio-
graphical references.

Delvolvé, Jean-Louis. Les solutions contractuelles:  la clause d’arbitrage multipartite.
Revue de l’arbitrage No 3 (juillet/septembre 1988):501-514.

Includes bibliographical references.

Deshpande, V.S. International commercial arbitration:  uniformity of jurisdiction. Jour-
nal of International Arbitration 5(2) 1988:115-130.

Dieryck, Christian. Procédure et moyens de preuve dans l’arbitrage commercial interna-
tional. Revue de l’arbitrage No. 2 (1988):267-282.

Includes bibliographical references.

Fischer-Zernin, Vincent. Arbitration and mediation:  synthesis or antithesis?  Journal of
international arbitration 5(1) March 1988:21-40.

Includes bibliographical references.

Flecheux, G. Le forum shopping. Droit et pratique du commerce international 14(3)
1988:389-402.

Summary in English.

General principles of law in international commercial arbitration. Harvard law review
101(8) June 1988:1816-1834.

Includes bibliographical references.

Ginsburgs, George. The Soviet Union and international cooperation in legal matters
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988-1994). 3 vols.

Includes bibliographical references.

International dispute resolution:  enforcement of awards or agreements resulting from
arbitration, mediation and conciliation. Loyola of Los Angeles international and com-
parative law journal 10(3) 1988:567-627.

Series of articles. Includes bibliographical references.

Kaplan, Charles. L’arbitralibilité des litiges commerciaux en matière de droit de la con-
currence. Droit et pratique du commerce international 14(3) 1988:403-426.

Summary in English.

Kassis, Antoine. L’arbitrage multipartite et les clauses de consolidation. Droit et pratique
du commerce international, 14(2) 1988:221-237.

Summary in English.

Kassis, Antoine. Réflexions sur le règlement d’arbitrage de la Chambre de commerce
internationale:  les deviations de l’arbitrage institutionnel (Paris, Librairie générale
de droit et de jurisprudence, 1988). 295 p.

Includes bibliographical references.

Knight, W.H. International debt and the Act of State doctrine:  judicial abstention recon-
sidered. North Carolina journal of international law and commercial regulation 13(1)
winter 1988:35-72.



458

Concerns the United States. Includes bibliographical references.

Kos-Rabcewicz-Zubkowski, Ludwik. International commercial arbitration laws in Canada:
adaptation of UNCITRAL Model Law on International Commercial Arbitration. Jour-
nal of international arbitration 5(3) September 1988: 43-69.

Includes bibliographical references.

Lagergren, Gunnar. Five important cases on nationalisation of foreign property decided
by the Iran-United States Claims Tribunal (Lund, Sweden, Raoul Wallenberg Insti-
tute, 1988). 56 p.

Leacock, Stephen J. The commercial activity exception to the Act of State doctrine revis-
ited:  evolution of a concept. North Carolina journal of international law and com-
mercial regulation 13(1) winter 1988:1-34.

Concerns the United States. Includes bibliographical references.

Lillich, Richard B. Lump sum agreements:  their continuing contribution to the law of
international claims. American journal of international law 82(1) January 1988:69-
80.

Includes bibliographical references.

Lipstein, Kurt. International arbitration between individuals and governments and the
conflict of laws. In:  Contemporary problems of international law:  essays in honour
of Georg Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988).
p. 177-195.

Includes bibliographical references

Marchais, Bertrand P. Mesures provisoires et autonomie du système d’arbitrage C.I.R.D.I.:
réflexions sur l’arrêt de la Cour de cassation du 18 novembre 1986 (Société Atlantic
Triton c. République populaire révolutionnaire de Guinée). Droit et pratique du com-
merce international 14(2) 1988:275-304.

Summary in English.

Mellman, Judith A. Seeking its place in the sun:  Florida’s emerging role in international
commercial arbitration. University of Miami inter-American law review 19(2) winter
1987/88:363-412.

Includes bibliographical references.

Najar, Jean-Claude. Le mini-trial:  chimère ou panacée?  Droit et pratique du commerce
international 14(3) 1988:451-484.

Summary in English.

Ouakrat, Philippe. L’arbitrage commercial international et les mesures provisoires:  étude
géneralé. Droit et pratique du commerce international 14(2) 1988:  239-273.

Summary in English.

Pellonpää, Matti. International law and the protection of foreign investments:  contempo-
rary problems and trends. Kansainoikeus ius gentium 5(1/2) 1988:16-77.

Includes bibliographical references.

Pirrwitz, Björn. Annulment of arbitral awards under Article 52 of the Washington Con-
vention on the Settlement of Investment Disputes Between States and Nationals of
Other States. Texas international law journal 23(1) winter 1988:73-116.

Includes bibliographical references.

Prujiner, Alain. La gestion des arbitrages commerciaux internationaux:  l’exemple de la
Cour d’arbitrage de la CCI. Journal du droit international 115(3) juillet/septembre
1988:663-718.

Includes bibliographical references.

Radesich, G. Sovereign insolvency, rescheduling agreements and the protection of for-



459

eign private creditors. South African yearbook of international law, vol. 13 (1987/
1988):1-22.

Includes bibliographical references.

Ranouil, Véronique. Execution:  mérites comparés de la sentence arbitrale et de la décision
de justice. Droit et pratique du commerce international 14(3) 1988:427-450.

Summary in English.

Le règlement des litiges commerciaux internationaux, (2). Droit et pratique du commerce
international 14(3) 1988:387-483.

Summaries in English. Includes bibliographical references.

Rubellin-Devichi, Jacqueline. Les solutions juridictionnelles. Revue de l’arbitrage, No.
3 (juillet/septembre 1988):515-525.

Concerns France. Includes bibliographical references.

Rubino-Sammartano, Mauro. International and foreign arbitration. Journal of interna-
tional arbitration 5(3) September 1988:85-95.

Includes bibliographical references.

Seidl-Hohenveldern, Ignaz. L’évaluation des dommages dans les arbitrages transnationaux.
Annuaire français de droit international, vol. 33 (1987):7-31.

Includes bibliographical references.

Shirazi, Akbar. Iran-U.S. Claims Tribunal:  an unfair international award on the basis of
unjust enrichment. Journal of international arbitration 5(3) September 1988:111-126.

Includes bibliographical references.

Thieffry, Jean. Arbitration and the new rules applicable to international sales contracts
under the United Nations convention. Arbitration international 4(1) January 1988:52-
61.

Includes bibliographical references.

Touscoz, Jean. Le règlement des différends dans la Convention instituant l’Agence
multilatérale de garantie des investissements (A.M.G.I.):  un développement de
l’arbitrage international et du droit des investissements internationaux. Revue de
l’arbitrage, No. 4 (octobre/décembre 1988):629-638.

Includes bibliographical references.

Vagts, Detlev F. Dispute-resolution mechanisms in international business. Recueil des
cours (Hague Academy of International Law), vol. 203 (1987):9-93.

Bibliography:  p. 89-93.

Wilkinson, Marcus D. Judicial review of foreign arbitral awards on antitrust matters after
Mitsubishi Motors. Columbia journal of transnational law 26(2) 1988:407-427.

Concerns the United States. Includes bibliographical references.

Consular relations

Aleshin, Grigorii. A mission to Israel. International affairs:  a monthly journal of politi-
cal analysis, No. 5 (May 1988):102-107, 144.

Concerns the reestablishment of the USSR consular relations with Israel.

Beaucé, Thierry de. Changer de quai. Politique internationale, No 39 (printemps
1988):165-175.

Concerns the French Ministry of Foreign Affairs. Summaries in English and Span-
ish.

Milhaupt, Curtis J. The scope of consular immunity under the Vienna Convention on
Consular Relations:  towards a principled interpretation. Columbia law review, 88(4)



460

May 1988:841-862.

Includes bibliographical references.

Obradovic, Konstantin. Pitanje medunarodne odgovornosti u svetlosti incidenta koji je
prouzrokovao zatvaranje Konzulata SFRJ u Sidneju. Jugoslovenska revija za
medunarodno pravo 35(3) 1988:363-391.

Summary in French. Includes bibliographical references.

Panov, Aleksandr Nikolaevich. Iaponskaia diplomaticheskaia sluzhba (Moskva,
Mezhdunarodnye otnosheniia, 1988). 180 p.

Includes bibliographical references.

Voronin, Aleksei. Perfect diplomatic practice. International affairs:  a monthly journal of
political analysis, No. 1 (January 1988):71-76.

Includes bibliographical references.

Zimic, Deborah L. National security visa denials:  delimiting the exercise of executive
exclusion authority under the Immigration and Nationality Act. Virginia journal of
international law 28(3) spring 1988:711-751.

Concerns the United States. Includes bibliographical references.

Definition of aggression

Azud, Ján. Uloha a vyznem definicie agresie pre zachovanie mieru:  70. vyrociu Dekrétu
o mieri  Pravny obzor 71(1) 1988:7-18. Summaries in English and Russian.

Dinstein, Yoram. War, aggression and self-defence (Cambridge, Grotius, 1988). 292 p.

Includes bibliographical references and indexes.

Scolnick, Joseph M. How governments utilize foreign threats. Conflict 8(1) 1988:12-22.

Includes bibliographical references.

Diplomatic relations

Abu-Khadra, Rajai M. The closure of the PLO offices. Journal of Palestine studies 17(3)
spring 1988:51-62.

Includes bibliographical references.

Barston, Ronald Peter. Modern diplomacy (London; New York, Longman, 1988). 260 p.
ill.

Includes bibliographical references and index.

Brown, Jonathan. Diplomatic immunity:  State practice under the Vienna Convention on
Diplomatic Relations. International and comparative law quarterly, 37(1) January
1988:53-88.

Includes bibliographical references.

Farooque, Mohiuddin. Persona non grata:  victim of non grata conducts. Indian journal of
international law 28(1) January/March 1988:94-103.

Includes bibliographical references.

Feltham, Ralph George. Diplomatic handbook. 5th ed. (London; New York, Longman,
1988). 180 p.

Includes index.

Kovalev, Anatolii Gavrilovich. Azbuka diplomatii. 5-e izd., perer. i dop. (Moskva,
Mezhdunarodnye otnosheniia, 1988). 284 p.

Includes bibliographical references.

Larschan, Bradley. The Abisinito affair:  a restrictive theory of diplomatic immunity?



461

Columbia journal of transnational law 26(2) 1988:283-295.

Includes bibliographical references.

Lucca, Marie J. The legality of the U.S. order to cut the staffs of the Soviet Union’s
missions to the United Nations. Boston University international law journal 6(1)
1988:151-178.

Magalhaes, José Calvet de. The pure concept of diplomacy (New York, Greenwood Press,
1988). 150 p.

Bibliography:  p. 139-142. Includes index.

Martel, Gordon. The necessity of negotiation:  diplomacy as a way of life. Behind the
headlines 45(4) March/April 1988:15 p.

Mzioudet, Hareth. La participation des mouvements de libération nationale à la diplomatie:
cas de l’O.L.P. Etudes internationales (Association des études internationales (Tunis)),
No. 27 (août 1988):58-73.

Includes bibliographical references.

Nikolayev, A. Diplomatic privileges and immunities. Civil and military law journal 24(2)
1988:98-102.

Professione: diplomatico (Milano, Italy, Franco Angeli, 1988). 198 p.

Includes bibliographical references and index.

Rosenberg, D. Etats-Unis contre Nations Unies:  l’affaire de la Mission d’observation de
l’OLP a New York. Revue belge de droit international 21(2) 1988:  451-495.

Includes bibliographical references.

Sen, Biswanath. A diplomat’s handbook of international law and practice. 3rd rev. ed.
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). 606 p.

Bibliography:  p. 580. Includes index.

Southwick, James T. Abuse of diplomatic privilege and immunity:  compensatory and
restrictive reforms. Syracuse journal of international law and commerce 15(1) fall
1988:83-101.

Concerns the United States. Includes bibliographical references.

Suy, Erik. Recht und Praxis der Amtssitzabkommen:  der Status der PLO-Vertretung als
Musterfall und Bewährungsprobe. Vereinte Nationen 36(3) Juni 1988:82-86.

Includes bibliographical references.

Szaniawski, Zbigniew. Le problème d’application de la Convention sur le statut juridique,
les privilèges et les immunités des organizations économiques interétatiques
fonctionnant dans certains domains de coopération. Polish yearbook of international
law, vol. 15 (1986):29-44.

Includes bibliographical references.

Vettovaglia, Jean-Pierre. Privileges and immunities of members of Permanent Missions
in Geneva and of international officials in Switzerland. International Geneva year-
book. 1988:71-83.

Vilariño, Eduardo. L’utilisation de l’informatique par les representations diplomatiques
et consulaires:  aspects fondamentaux. Revue belge de droit international, 21(1)
1988:129-141.

Includes bibliographical references.

Witiw, Eric Paul. Persona non grata:  expelling diplomats who abuse their privileges.
New York Law School journal of international and comparative law 9(2/3) 1988:345-
359.

Includes bibliographical references.



462

Disarmament

Benthin, Hanne. The problems of verifying a chemical weapons convention (Genève,
Institut universitaire de hautes études internationales, 1988).

Bibliography:  p. 76-87.

Boffa, Jeffrey R. Soviet views of arms control treaties:  contradictions and the process of
resolution. Temple international and comparative law journal, 2(2) fall 1988:223-
241.

Includes bibliographical references.

Burton, Andrew D. Daggers in the air:  anti-satellite weapons and international law. Fletcher
forum 12(1) winter 1988:143-162.

Includes bibliographical references.

Eckhoff, Torstein. A Nordic nuclear weapon-free zone. Nordic journal of international
law 57(4) 1988:405-415.

Includes bibliographical references.

Fujita, Hisakazu. International regulation of the use of nuclear weapons (Osaka, Japan,
Kansai University Press, 1988). 394 p. map. Bibliography:  p. 373-381. Includes in-
dex.

Fujita, Hisakazu. Some common features of disarmament treaties. Kansai University re-
view of law and politics, No. 9 (March 1988):1-20.

Includes bibliographical references.

Horn, Frank. Recent international developments in the law of nuclear liability.
Kansainoikeus ius gentium 5(3/4) 1988:210-222.

Includes bibliographical references.

Koplow, David A. Arms control inspection:  constitutional restrictions on treaty verifica-
tion in the United States. New York University law review 63(2) May 1988:229-358.

Includes bibliographical references.

Kuskuvelis, Ilias I. The method of genetic effectiveness and the future of the military
regime of outer space. In:  Space law:  views of the future (Deventer, Netherlands;
New York, Kluwer Law and Taxation, 1988). p. 79-97.

Includes bibliographical references.

Lamm, Vanda. Comments on the international conventions on liability for nuclear dam-
age. In:  Hungarian perspectives (Budapest, Akadémiai Kiadó, 1988). p. 125-142.

Lippman, Matthew Ross. First strike nuclear weapons and the justifiability of civil resis-
tance under international law. Temple international and comparative law journal 2(2)
fall 1988:155-181.

Concerns the United States. Includes bibliographical references.

Lippman, Matthew Ross. The South Pacific Nuclear Free Zone Treaty:  regional autonomy
versus international law and politics. Loyola of Los Angeles international and com-
parative law journal 19(1) 1988:109-133.

Includes bibliographical references.

Menon, P.K. The United Nations’ efforts to outlaw the arms race in outer space:  a brief
history with key documents (Lewiston, N.Y., The Edwin Mellen Press, 1988). 209 p.

Bibliography:  p. 88-97. Includes index.

Mrázek, Josef. International security and disarmament law. German yearbook of interna-
tional law, vol. 30 (1987):78-100.

Includes bibliographical references.



463

Neuhold, Hanspeter. Legal aspects of arms control agreements. In: Völkerrecht, Recht
der Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-
Hohenveldern (Köln, Federal Republic of Germany, Heymanns, 1988). p. 427-448.

Includes bibliographical references.

Popescu, Dumitra. Iuridicheskii fundament zapreshcheniia i ustraneniia iadernogo oruzhiia.
Revue roumaine d’études internationales 22(4) juillet/août 1988:307-313.

Includes bibliographical references.

Woodliffe, John. Arms control and disarmament. International and comparative law quar-
terly 37(4) 1988:988-1002.

Domestic jurisdiction

Bederman, David J. Extraterritorial domicile and the constitution. Virginia journal of
international law 28(2) 1988:451-494.

Fernandez, Nicolas. Enforcement of forum selection clauses in transnational contracts:
is agreement possible between the United States and the European Economic Com-
munity?  Florida international law journal 3(2) 1988:265-290.

Griffin, Joseph P. Coping with extraterritoriality disputes. World competition:  law and
economics review, No. 33 (June 1988):75-95.

Concerns the United States. Includes bibliographical references. Also published
in:  Journal of world trade 22(3) June 1988:75-95.

Hixson, Kathleen. Extraterritorial jurisdiction under the third restatement of foreign rela-
tions law of the United States. Fordham international law journal 12(1) 1988:  127-
152.

Jesperson, R.R. The Bhopal decision: a forum non conveniens perspective. Lincoln law
review 18(2) 1988:  73-125.

Jovanovic, Stevan. Restriction des compétences discrétionnaires des états en droit inter-
national (Paris, Editions A. Pedone, 1988). 239 p.

Bibliography:  p. 223-231. Includes index.

Klein, David F. A theory for the application of the customary international law of human
rights by domestic courts. Yale journal of international law 13(2) summer 1988:332-
365.

Includes bibliographical references.

Migliorino, Luigi. Giurisdizione dello Stato territoriale rispetto ad azioni non autorizzate
di agenti di Stati stranieri. Rivista di diritto internazionale 71(4) 1988:  784-801.

Morgan, Edward M. Criminal process, international law, and extraterritorial crime. Uni-
versity of Toronto law journal 38(3) 1988:245-277.

Paretzky, Raymond. A new approach to jurisdictional questions in transnational litigation
in U.S. courts. University of Pennsylvania journal of international business law 10(4)
fall 1988:663-695.

Includes bibliographical references.

Paust, Jordan J. Rediscovering the relationship between congressional power and inter-
national law:  exceptions to the last time rule and the primacy of custom. Virginia
journal of international law 28(2) winter 1988:393-449.

Concerns the United States. Includes bibliographical references.

The political role of law courts in modern democracies (Basingstoke, United Kingdom,
Macmillan Press, 1988). 237 p. ill.

Includes bibliographical references and index.



464

Shinkaretskaia, G.G. (Galina Georgievna). Problema opredeleniia oblasti vnutrennei
kompetentsii gosudarstva. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:91-
101.

Summary in English. Includes bibliographical references.

Troutman, Tracey Lee. Jurisdiction by necessity:  examining one proposal for unbarring
the doors of our courts. Vanderbilt journal of transnational law 21(2) 1988:401-435.

Environmental questions

Barnes, James N. Legal aspects of environmental protection in Antarctica. In:  The Ant-
arctic legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p.
241-268.

Includes bibliographical references.

Blegen, Bryce. International cooperation in protection of atmospheric ozone:  the Montreal
Protocol on Substances that Deplete the Ozone Layer. Denver journal of interna-
tional law and policy 16(2/3) winter/spring 1988:413-428.

Includes bibliographical references.

Bruhács, János. International legal problems of environmental protection. In:  Hungarian
perspectives (Budapest, Akadémiai Kiadó, 1988). p. 31-45.

Brunnée, Jutta A. Acid rain and ozone layer depletion:  international law and regulation
(Dobbs Ferry, N.Y., Transnational Publishers, Inc., 1988). 302 p. ill.

Bibliography:  p. 277-295. Includes index.

Capretta, Annette M. The future’s so bright, I gotta wear shades:  future impacts of the
Montreal Protocol on Substances that Deplete the Ozone Layer. Virginia journal of
international law 29(1) fall 1988:  211-248.

Includes bibliographical references.

Chernobyl:  law and communication:  transboundary nuclear air pollution:  the legal
materials (Cambridge, Grotius Pub. Ltd., 1988). 312 p.

Includes bibliographical references and index.

Davidson, Christine B. The Montreal Protocol:  the first step toward protecting the global
ozone layer. New York University journal of international law and politics 20(3) spring
1988:793-823.

Includes bibliographical references.

Diederiks-Verschoor, Isabella Henriëtta Philepina. Environmental protection in outer space.
German yearbook of international law, vol. 30 (1987):144-159.

Includes bibliographical references.

Dupuy, Pierre-Marie. L’action des organisations internationales dans le domaine de la
protection de l’environnement. In:  Manuel sur les organisations internationales
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 598-624.

Etinski, Rodoljub. Medunarodna saradnja na zastiti od zagadivanja voda dunavskog sliva.
Jugslovenska revija za medunarodno pravo 35(3) 1988:421-442.

Summary in French. Includes bibliographical references.

Gehring, Thomas. Haftung und Umwelt:  Interessenkonflikte im internationalen Weltraum-
Atom- und Seerecht (Frankfurt a.M., Federal Republic of Germany; New York, P.
Lang, 1988). 296 p.

Bibliography:  p. 233-263.

Gormley, W. Paul. The right to a safe and decent environment. Indian journal of interna-
tional law 28(1) January/March 1988:1-32.



465

Includes bibliographical references.

Gulland, J.A. The management regime for living resources. In:  The Antarctic legal re-
gime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 219-240.

Includes bibliographical references.

Hafner, Gerhard. Das Übereinkommen über Hilfeleistung bei nuklearen Unfällen oder
strahlungsbedingten Notfällen. Österreichische Zeitschrift für öffentliches Recht und
Völkerrecht 39(1) 1988:19-39.

Summary in English. Includes bibliographical references.

Handl, Günther. Après Tchernobyl:  quelques réflexions sur le programme legislatif mul-
tilateral à l’ordre du jour. Revue générale de droit international public 92(1) 1988:5-
62.

Includes bibliographical references.

Handl, Günther. Grenzüberschreitende Auswirkung von Kernkraftanlagen und Völkerrecht.
Österreichische Zeitschrift für öffentliches Recht und Völkerrecht 39(1) 1988:1-8.

Howland, Todd. Chernobyl and acid deposition:  an analysis of the failure of European
cooperation to protect the shared environment. Temple international and comparative
law journal 2(1) fall/spring 1987/1988:1-37.

Includes bibliographical references.

International environmental law:  selective bibliography. New York University journal of
international law and politics 20(3) spring 1988:825-860.

Kindt, John Warren. A regime for ice-covered areas:  the Antarctic and issues involving
resource exploitation and the environment. In:  The Antarctic legal regime (Dordrecht,
Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 187-217.

Includes bibliographical references.

Kiselev, V.A. (Victor Aleksandrovich). Special areas for preventing pollution of the sea.
Marine policy 12(3) July 1988:241-246.

Includes bibliographical references.

Lammers, Johan G. Efforts to develop a protocol on chlorofluorocarbons to the Vienna
Convention for the Protection of the Ozone Layer. Hague yearbook of international
law, vol. 1 (1988):225-269.

Includes bibliographical references.

Lang, Winfried. Frühwarnung bei Nuklearunfällen. Österreichische Zeitschrift für
öffentliches Recht und Völkerrecht 39(1) 1988:9-18. Summary in English. Includes
bibliographical references.

Müller, Reinhard. The scope of validity and effectiveness of environment related norms
in outer space law. In:  Space law:  views of the future (Deventer, Netherlands; New
York, Kluwer Law and Taxation, 1988). p. 135-141.

Includes bibliographical references.

Nanda, Ved P. Export of hazardous waste and hazardous technology:  challenge for inter-
national environmental law. Denver journal of international law and policy 17(1) fall
1988:155-206.

Includes bibliographical references.

Pallemaerts, Marc. International legal aspects of long-range transboundary air pollution.
Hague yearbook of international law, vol. 1 (1988):189-224.

Includes bibliographical references.

Rest, Alfred. Fehlende Verantwortlichkeit bei transnationalen Umweltunfällen?  In:
Völkerrecht, Recht der Internationalen Organisationen, Weltwirtschaftsrecht:
Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Republic of Germany,



466

Heymanns, 1988). p. 473-508.

Includes bibliographical references.

Scovazzi, Tullio. L’inquinamento da navi nel diritto internazionale. Rivista giuridica
dell’ambiente 3(1) 1988:75-92.

Includes bibliographical references.

Singh, Nagendra. Right to environment and sustainable development as a principle of
international law. Studia diplomatica, 41(1) 1988:45-61.

Tourangeau, Paul R. The Montreal Protocol on Substances that Deplete the Ozone Layer:
can it keep us all from needing hats, sunglasses, and suntan lotion?  Hastings interna-
tional and comparative law review 1(3) spring 1988:509-541.

Includes bibliographical references.

Tripp, James T.B. The UNEP Montreal Protocol:  industrialized and developing countries
sharing the responsibility for protecting the stratospheric ozone layer. New York Uni-
versity journal of international law and politics 20(3) spring 1988:733-752.

Includes bibliographical references.

Vukas, Budislav. The protection of the Mediterranean Sea from pollution. Indian journal
of international law 28(1) January/March 1988:104-113.

Includes bibliographical references.

Vukasovic, Vid. The Montreal Protocol on Substances that Deplete the Ozone Layer.
Jugoslovenska revija za medunarodno pravo 35(1) 1988:84-92.

Includes bibliographical references.

Vukasovic, Vid. Znacaj odredivanja pojma “covekova sredina”. Jugoslovenska revija za
medunarodno pravo 35(3) 1988:412-420.

Summary in English. Includes bibliographical references.

Financing

Guillerez, Bernard. L’ONU en veine de succès mais en peine d’argent. Défense nationale,
vol. 44 Octobre 1988):149-152.

Kazimi, M.R. Financing the U.N. peace-keeping operations (Delhi, India, Capital Pub-
lishing House, 1988). 303 p.

Bibliography:  p. 263-297. Includes index.

Kolasa, Jan. Financing. Manuel sur les organisations internationales (Dordrecht, Neth-
erlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 198-210.

Nunnenkamp, Peter. Major problems of financing economic development in the Third
World in the 1980s. Asian economies, No. 67 (December 1988):61-75.

Bibliography:  p. 73-75.

Protheroe, David R. The United Nations and its finances:  a test for middle powers (Ot-
tawa, The North-South Institute, 1988). 62 p. ill.

Summary in French. Includes bibliographical references.

Report on United Nations financing. The record of the Association of the Bar of the City
of New York 43(6) 1988:724-733.

Taylor, Paul. The financing of the United Nations. Review of international studies 14(4)
1988:289-295.

Friendly relations and cooperation among States

Ahmann, Rolf. Nichtangriffspakte:  Entwicklung und operative Nutzung in Europa, 1922-
1939:  mit einem Ausblick auf die Renaissance des Nichtangriffsvertrages nach dem



467

Zweiten Welkrieg (Baden-Baden, Federal Republic of Germany, Nomos, 1988). 764
p.

Bibliography:  p. 713-748. Includes indexes.

Coexistence, cooperation and common security:  annals of Pugwash, 1986 (Basingstoke,
United Kingdom, Macmillan Press, 1988). 349 p. ill.

Includes bibliographical references and index.

Georgiev, Georgi Stoianov. Kontseptsiiata za “obsht evropeiski dom”. Mezhdunarodni
otnosheniia 17(10) 1988:28-36.

Includes bibliographical references.

Mardek, Helmut. Das Ringen um die politische Lösung regionaler Konflikte:  wesentlicher
Beitrag zu Frieden und Sicherheit. Asien, Afrika, Lateinamerika 16(2) 1988:197-207.

Includes bibliographical references.

Moshchnyi faktor mirovoi politiki:  vstrecha M.S. Gorbacheva s predstaviteliami
mezhdunarodnoi obshchestvennosti 2 iiunia 1988 goda (Moskva, Politizdat, 1988).
45 p.

Pop, Iftene. Component elements of good-neighbourliness between States:  some consid-
erations on the reports of the Sub-Committee on good-neighbourliness created by the
Legal Committee of the General Assembly of the United Nations (2). Revue roumaine
d’études internationales 22(5) Septembre/Octobre 1988:435-449.

Includes bibliographical references.

Region susedstva i Balkan. Medunarodni problemi 40(1/2) January/June 1988:316 p.

Special issue. Summary in English. Includes bibliographical references.

Rychlowski, Bogumil. Europa w koncepcji powszechnego systemu bezpieczenstwa.
Sprawy miedzynarodowe 41(4) 1988:7-28.

Includes bibliographical references.

Sotsialisticheskoe sodruzhestvo i Khel’sinkskii protsess (Moskva, Mezhdunarodnye
otnosheniia, 1988). 270 p.

Includes bibliographical references.

Treves, Tullio. La Déclaration des Nations Unies sur le renforcement de l’efficacité du
principe du non-recours à la force. Annuaire français de droit international, vol 33
(1987):379-398.

Includes bibliographical references.

Human rights

Alston, Philip. Making space for new human rights:  the case of the right to development.
Harvard human rights yearbook, vol. 1 (spring 1988):3-40.

Includes bibliographical references.

Amankwah, H.A. Constitutions and bills of rights in Third World nations:  issues of form
and content. Comparative and international law journal of Southern Africa 21(2)
July 1988:190-211.

Includes bibliographical references.

Bello, Emmanuel G. The mandate of the African Commission on Human and Peoples’
Rights:  Article 45 of the Commission. African journal of international law 1(1) sum-
mer 1988:31-64.

Includes bibliographical references.

Ben Achour, Rafaâ. La Charte africaine des droits de l’homme et des peoples:  histoire et
problèmes. Etudes internationales (Association des études internationales (Tunis)),



468

No. 28 Octobre 1988):10-23.

Includes bibliographical references.

Blaustein, Albert P. Human-rights in the world’s constitutions/Menschenrechte in den
Verfassungen der Welt. In:  Fortschritt im Bewusstsein der Grund- und Menschenrechte/
Progress in the spirit of human rights:  Festschrift für Felix Ermacora (Kehl am
Rhein, Federal Republic of Germany; Arlington, Va., Engel, 1988). p. 599-604.

Boven, Theodoor Corneelis van. Human rights and development:  rhetorics and realities/
Menschenrechte und Entwicklung — Rhetorik und Realität. In:  Fortschritt im
Bewusstsein der Grund- und Menschenrechte/Progress in the spirit of human rights:
Festschrift für Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Ar-
lington, Va., Engel, 1988). p. 575-588.

Brownlie, Ian. The rights of peoples in modern international law. In:  The rights of peoples
(Oxford, Clarendon Press, 1988). p. 1-16.

Bulajic, Milan. Principles of international development law:  the right to development as
an inalienable human right. In:  International law and development (Dordrecht, Neth-
erlands; Boston, Mass., M. Nijhoff, 1988). p. 359-369.

Includes bibliographical references.

Burgers, J. Herman. The United Nations Convention against Torture:  a handbook on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
271 p.

Includes bibliographical references.

Cassese, Antonio. I diritti umani nel mondo contemporaneo (Roma, editori Laterza, 1988).
289 p.

Includes bibliographies and index.

Coussirat-Coustère, Vincent. La jurisprudence de la Cour européenne des droits de
l’homme en 1986. Annuaire français de droit international, vol. 33 (1987):239-263.

Includes bibliographical references.

Crawford, James. The rights of peoples:  “peoples” or “governments”?  In:  The rights of
peoples (Oxford, Clarendon Press, 1988). p. 55-67.

D’Amato, Anthony A. International human rights at the close of the twentieth century.
International lawyer 22(1) spring 1988:167-177.

Includes bibliographical references.

Dankwa, E.V.O. The significance of the Limburg Principles. In:  International law and
development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 275-281

Includes bibliographical references.

De Breucker, Jean. Pour le quarantième anniversaire de la Déclaration des droits de
l’homme. Revue de droit pénal militaire et de droit de la guerre 27(3/4) 1988:393-
412.

Summaries in English, Dutch, German, Italian and Spanish.

D’Estéfano Pisani, Miguel A. Los derechos humanos:  dimensión y vigencia. Revista
cubana de ciencias sociales 6(17) mayo/agosto 1988: 3-15.

Summary in English.

Dhommeaux, Jean. Le Comité des droits de l’homme:  10 ans de jurisprudence (25 août
1977-9 juillet 1987). Annuaire français de droit international, vol. 33(1987):447-
477.

Includes bibliographical references.

Diaz Müller, Luis. Las minorias y comunidades en el derecho internacional. Cuadernos



469

del Instituto de Investigaciones Juridicas 3(7) enero/abril 1988:5-28.

Dieng, Domingo. Plaidoyer pour un saine application de la Charte africaine des droits de
l’homme et des peoples. African journal of international law 1(1) summer 1988:99-
102.

Includes bibliographical references.

Dijk, P. van (Pieter). The maze of paragraph 1 of Article 6 of the European Convention on
Human Rights:  new openings or dead ends?  Hague yearbook of international law,
vol. 1 (1988):141-151.

Includes bibliographical references.

Dimitrijevic, Vojin. Human rights, interdependence and international norm-setting.
Medunarodni problemi 40(4) okt./dec. 1988:473-483.

Bibliography:  p. 483.

Dimitrijevic, Vojin. The interrelationship between peace and human rights and the pos-
sible right to peace/Der Zusammenhang zwischen Frieden und Menschenrechten und
einem möglichen Recht auf Frieden. In:  Fortschritt im Bewusstsein der Grund- und
Menschenrechte/Progress in the spirit of human rights:  Festschrift für Felix Ermacora
(Kehl am Rhein, Federal Republic of Germany; Arlington, Va., Engel, 1988). p. 589-
597.

Dmitrieva, Galina Kirillovna. Stanovlenie printsipa nedopustimosti zloupotrebleniia
pravom v mezhdunarodnom prave. Sovetskii ezhegodnik mezhdunarodnogo prava
1987:102-120.

Summary in English. Includes bibliographical references.

Donnelly, Jack. Assessing national human rights performance:  a theoretical framework.
Human rights quarterly 10(2) May 1988:214-248.

Includes bibliographical references.

Donnelly, Jack. Human rights:  the impact of international action. International journal
43(2) spring 1988:241-263.

Includes bibliographical references.

Donnelly, Jack. Human rights at the United Nations 1955-85:  the question of bias. Inter-
national studies quarterly 32(3) September 1988:275-303.

Bibliography:  p. 301-303.

Drucker, Linda. Governmental liability for “disappearances”:  a landmark ruling by the
Inter-American Court of Human Rights. Stanford journal of international law 25(1)
fall 1988:289-322.

Includes bibliographical references.

Elias, Taslim Olawale. Organisation and development of the legal profession in Africa, in
particular the ability of the Bar and judiciary to uphold the rights of both the citizen
and the State. African journal of international law 1(1) summer 1988:11-30.

Includes bibliographical references.

Falk, Richard A. The rights of peoples (in particular indigenous peoples). In:  The rights
of peoples (Oxford, Clarendon Press, 1988). p. 17-37.

Harhoff, Frederik. Constitutional and international legal aspects of aboriginal rights. Nordic
journal of international law,57(3) 1988:289-294.

Includes bibliographical references.

Herndl, Kurt. Recent developments concerning United Nations fact-finding in the field
of human rights/Die neuesten Entwicklungen betreffend fact-finding Missionen der
Vereinten Nationen auf dem Gebiet der Menschenrechte. In:  Fortschritt im Bewusstsein
der Grund- und Menschenrechte/Progress in the spirit of human rights:  Festschrift



470

für Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Arlington, Va.,
Engel, 1988). p. 1-35.

Higgins, Rosalyn. Some recent developments in respect of the right to leave in interna-
tional law. In:  Contemporary problems of international law:  essays in honour of
Georg Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988).
p. 138-156.

Includes bibliographical references.

Human rights:  the 1966 covenant twenty years later. Proceedings (American Society of
international Law, Meeting), 80th, 1986:408-428.

Contains remarks and discussion.

Human rights terminology in international law:  a thesaurus (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff Publishers; Strasbourg, France, Human Rights Documen-
tation Centre, 1988). 234 p.

The international law of human rights in Africa:  basic documents and annotated bibliog-
raphy (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, for United
Nations Institute for Training and Research, 1988). 427 p. UN Sales No.:  E88.III.K.RS/
16.

Bibliography:  p. 388-403.

International protection of victims (Pau, France, Erès, 1988). 470 p.

Includes bibliographical references.

Kamenka, Eugene. Human rights, peoples’ rights. In:  The rights of peoples (Oxford,
Clarendon Press, 1988). p. 127-139.

Kenig-Witkowska, Maria Magdalena. The UN Declaration on the Right to Development
in the light of its travaux préparatoires. In: International law and development
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 381-388.

Includes bibliographical references.

Kimminich, Otto. Die Menschenrechte im Wandel des Staatsbegriffs und der
Staatengemeinschaft. Verfassung und Recht in Übersee 21(4) 1988:416-429.

Summary in English. Includes bibliographical references.

Kiwanuka, Richard N. The international human rights implications of the ICJ decision in
Nicaragua v. United States. Nordic journal of international law 57(4) 1988:470-481.

Includes bibliographical references.

Kiwanuka, Richard N.  The meaning of “people” in the African Charter on Human and
Peoples’ Rights. American journal of international law 82(1) January 1988:  80-101.

Includes bibliographical references.

Kohen, Marcelo G. The Universal Declaration of Human Rights and Latin America. Re-
view (International Commission of Jurists), No. 41 December 1988:44-47.

Includes bibliographical references.

Lassen, Nina. Slavery and slavery-like practices:  United Nations standards and imple-
mentation. Nordic journal of international law 57(2) 1988:197-227.

Includes bibliographical references.

Leckie, Scott. The inter-State complaint procedure in international human rights law:
hopeful prospects or wishful thinking?  Human rights quarterly 10(2) May 1988:249-
303.

Includes bibliographical references.

Lippman, Matthew Ross. Disappearances:  towards a declaration on the prevention and
punishment of the crime of enforced or involuntary disappearances. Connecticut journal



471

of international law 4(1) fall 1988:  121-143.

Includes bibliographical references.

Loucaides, Loukis G. The protection of human rights pending the settlement of related
political issues. British year book of international law, vol. 58 (1987):349-359.

Includes bibliographical references.

Macdonald, Ronald St. John. Reservations under the European Convention on Human
Rights. Revue belge de droit international 21(2) 1988:429-450.

Includes bibliographical references.

Makinson, David. Rights of peoples:  point of view of a logician. In:  The rights of peoples
(Oxford, Clarendon Press, 1988). p. 69-92.

Merrills, John Graham. The development of international law by the European Court of
Human Rights (Manchester, England; New York, Manchester University Press, 1988).
235 p.

Includes bibliographical references and index.

Michalska, Anna. Interpretation of the International Covenant on Civil and Political Rights
in the light of reports of the Human Rights Committee. Polish yearbook of interna-
tional law, vol. 15 (1986):45-70.

Includes bibliographical references.

Mitchell, Neil J. Economic and political explanations of human rights violations. World
politics 40(4) July 1988:  476-498.

Includes bibliographical references.

Mlechin, Leonid. World from the torture chamber. New times, No. 14 (April 1988):29-31.

Concerns discussions in the Commission on Human Rights.

Nettheim, Garth. “Peoples” and “populations” — indigenous peoples and the rights of
peoples. In:  The rights of peoples (Oxford, Clarendon Press, 1988). p. 107-126.

Ni, Zhengyu. A legal luminary from the Orient:  Judge Nagendra Singh’s concept of
human rights, peace and development. Indian journal of international law 28(3/4)
July/December 1988:337-347.

Includes bibliographical references.

Nikolaiko, Igor’ Vladimirovich. Stanovlenie prava na razvitie v sovremennom
mezhdunarodnom prave:  teoreticheskie i praktichskie voprosy. Sovetskii ezhegodnik
mezhdunarodnogo prava 1987:121-133.

Summary in English. Includes bibliographical references.

Nowak, Manfred. The implementation functions of the UN Committee against Torture/
Die Durchführungsfunktionen des UN-Folterkomitees. In:  Fortschritt im Bewusstsein
der Grund- und Menschenrechte/Progress in the spirit of human rights:  Festschrift
für Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Arlington, Va.,
Engel, 1988). 493-526.

Nowak, Manfred. The promotion and protection of human rights by the United Nations.
SIM newsletter 6(2) 1988:5-28.

Bibliography:  p. 27-28.

Opsahl, Torkel. Equality in human rights law with particular reference to article 26 of the
International Covenant on Civil and Political Rights/Gleichheit in menschenrechtlichen
Bestimmungen unter besonderer Berücksichtigung von Art. 26 IPBPR. In:  Fortschritt
im Bewusstsein der Grund- und Menschenrechte/Progress in the spirit of human rights:
Festschrift, für Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Ar-
lington, Va., Engel, 1988). p. 51-65.



472

Pettiti, Louis-Edmond. Ecoutes téléphoniques et droits de l’homme/Das Abhören von
Telephongesprächen und die Menschenrechte. In:  Forschritt im Bewusstsein der
Grund- und Menschenrechte/Progress in the spirit of human rights:  Festschrift für
Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Arlington, Va., Engel,
1988). p. 455-474.

Practical guide to the international procedures relative to complaint and appeals against
acts of torture, disappearances and other inhuman or degrading treatment (Geneva,
S.O.S. Torture, 1988). 92 p.

Prott, Lyndel V. Cultural rights as peoples’ rights in international law. In:  The rights of
peoples (Oxford, Clarendon Press, 1988). p. 93-106.

Quigley, John. Government vigilantes at large:  the danger to human rights from kidnap-
ping of suspected terrorists. Human rights quarterly, 10(2) May 1988:193-213.

Includes bibliographical references.

Ramcharan, Bertrand G. Lacunae in the law of international organizations:  the relations
between subsidiary and parent organs with particular reference to the Commission
and Subcommission on Human Rights/Gesetzeslücken im Recht der internationalen
Organisationen:  das Verhältnis zwischen Mütter- und Unterorgan unter besonderer
Berücksichtigung der Menschenrechtskommission. In:  Fortschritt im Bewusstsein
der Grund- und Menschenrechte/Progress in the spirit of human rights:  Festschrift
für Felix Ermacora (Kehl am Rhein, Federal Republic of Germany; Arlington, Va.,
Engel, 1988). p. 37-49.

Ramcharan, Bertrand G. The role of the development concept in the UN Declaration on
the Right to Development and in the UN Covenant. In:  International law and devel-
opment (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 295-303.

Includes bibliographical references.

Reforming United Nations human rights lawmaking. Proceedings (American Society of
International Law. Meeting), 80th, 1986:175-190. Contains remarks and discussion.

Rich, Roland. The right to development:  a right of peoples?  In:  The rights of peoples
(Oxford, Clarendon Press, 1988). p. 39-54.

Rosas, Allan. The Nordic countries and the international protection of human rights. Nor-
dic journal of international law 57(4) 1988:424-441.

Includes bibliographical references.

Rosen, Sonia. The 39th session of the UN Sub-Commission on Prevention of Discrimina-
tion and Protection of Minorities. Human rights quarterly 10(4) November 1988:
487-508.

Includes bibliographical references.

Rudnitskii, V.V. Implementatsiia norm mezhdunarodnoi zashchity prav cheloveka v
praktike Velikobritanii. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:133-144.

Summary in English. Includes bibliographical references.

Rüpke, Giselher. Das Verbot willkürlicher Gleichbehandlung in seiner Bedeutung für
soziale Grundrechte/Prohibition of arbitrary equal treatment (legislative failure to clas-
sify) as a legal concept of fundamental rights relating to welfare needs of the indi-
vidual. In:  Fortschritt im Bewusstein der Grund- und Menschenrechte/Progress in
the spirit of human rights:  Festschrift für Felix Ermacora (Kehl am Rhein, Federal
Republic of Germany; Arlington, Va., Engel, 1988). p. 475-491.

Schermers, Henry G. The role of human rights in international law. Kansainoikeus ius
gentium 5(1/2) 1988:78-85.

Schirmer, Jennifer G. “Those who die for life cannot be called dead”:  women and human
rights protest in Latin America. Harvard human rights yearbook, vol. 1 (spring
1988):41-76.



473

Includes bibliographical references.

Shihata, Ibrahim F.I. The World Bank and human rights:  an analysis of the legal issues
and the record of achievements. Denver journal of international law and policy 17(1)
fall 1988:39-66.

Includes bibliographical references.

Skupinski, Jan. Prohibition of torture and other inhuman treatment:  the development of
international legal regulation within the United Nations. Polish yearbook of interna-
tional law, vol. 15 (1986):163-192.

Includes bibliographical references.

Steiner, Henry J. Political participation as a human right. Harvard human rights year-
book, vol. 1 (spring 1988):77-134.

Includes bibliographical references.

Sullivan, Donna J. Advancing the freedom of religion or belief through the UN Declara-
tion on the Elimination of Religious Intolerance and Discrimination. American jour-
nal of international law 82(3) July 1988:487-520.

Includes bibliographical references.

Symposium:  the American Convention of Human Rights and its implications for the
Caribbean States of the OAS. Emory journal of international dispute resolution, 3(1)
fall 1988:xiii-58.

Includes bibliographical references.

Tardu, Maxime E. International complaint procedures for violations of human rights.
Indian journal of international law 28(2) April/June 1988:171-187.

Includes bibliographical references.

Tardu, Maxime E. The United Nations Convention Against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment. International Geneva yearbook 1988:
13-21.

Includes bibliographical references.

Thompson, Kenneth W. Human rights in the urban setting. In:  Contemporary problems
of international law: essays in honour of Georg Schwarzenberger on his eightieth
birthday (London, Stevens & Sons, 1988). p. 275-281.

Includes bibliographical references.

Triggs, Gillian. The rights of ‘peoples’ and individual rights:  conflict or  harmony?  In:
The rights of peoples (Oxford, Clarendon Press, 1988). p. 141-157.

Trindade, Antônio Augusto Cançado. Co-existence and co-ordination of mechanisms of
international protection of human rights (at global and regional levels). Recueil des
cours (Hague Academy of International Law), vol. 202 (1987):9-435.

Bibliography:  p. 413-428.

Trindade, Antônio Augusto Cançado. A proteçao internacional dos direitos humanos (Rio
de Janeiro, Brazil, Destaque Editora, 1988). 280 p.

Includes bibliographical references.

Türk, Danilo. Participation of developing countries in decision-making processes. In:
International law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff,
1988). p. 341-357

Includes bibliographical references.

Umozurike, U.O. The protection of human rights under the Banjul (African) Charter on Hu-
man and Peoples’ Rights. African journal of international law 1(1) summer 1988:65-83.

Includes bibliographical references.



474

Van Dyke, Jon M. Prospects for the development of intergovernmental human rights bod-
ies in Asia and the Pacific. Melanesian law journal, vol. 16 (1988):28-33.

Van Gerven, G. Les conséquences directes et indirectes des conventions internationales
relatives aux droits de l’homme sur les legislations internes. Revue de droit pénal
militaire et de droit de la guerre 27(3/4) 1988:513-560.

Summaries in English, Dutch, German, Italian and Spanish.

Veiter, Theodor. Neueste Entwicklungen auf dem Gebiet des internationalen
Völksgruppenrechts und des Schutzes ethnischer Minderheiten/Recent developments
in the field of minority groups’ rights. In:  Fortschritt im Bewusstsein der Grund- und
Menschenrechte/Progress in the spirit of human rights:  Festschrift für Felix Ermacora
(Kehl am Rhein, Federal Republic of Germany; Arlington, Va., Engel, 1988). p. 415-
437.

Vigny, Jean-Daniel. La Convention européenne de 1987 pour la prévention de la torture
et des peines ou traitements inhumains ou dégradants. Schweizerishces Jahrbuch fur
internationales Recht, vol. 43 (1987):62-78.

Includes bibliographical references.

Waart, P.J.I.M. de. State rights and human rights as two sides of one principle of interna-
tional law:  the right to development. In:  International law and development
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 371-379.

Includes bibliographical references.

Wadstein, Margareta. Implementation of the UN Convention on the Elimination of All
Forms of Discrimination Against Women. SIM newsletter 6(4) 1988:5-21.

Includes bibliographical references.

Walker, Doris Brin. Human rights:  the genocide convention in the United States. Inter-
national review of contemporary law, No. 2 (1988):43-49.

Walker, William M. The remedies of law of the International Covenant on Civil and Po-
litical Rights:  current trends and a conceptual framework for the future. New York
University journal of international law and politics, 20(2) winter 1988:525-555.

Includes bibliographical references.

Wean, Deborah A. Real protection for African women?:  the African Charter on Human
and Peoples’ Rights. Emory journal of international dispute resolution, 2(2) spring
1988:425-458.

Includes bibliographical references.

Weeramantry, C.G. Traffic in armaments:  a blind spot in human rights and international
law?  Development dialogue, No. 2 (1987):68-90.

Weissbrodt, David S. International factfinding in regard to torture. Nordic journal of in-
ternational law 57(2) 1988:151-196.

Includes bibliographical references.

Weissbrodt, David S. The role of international organizations in the implementation of
human rights and humanitarian law in situations of armed conflict. Vanderbilt journal
of transnational law 21(2) 1988:313-365.

Includes bibliographical references.

Weissbrodt, David S. The United Nations Commission on Human Rights confirms con-
scientious objection to military service as a human right. Netherlands international
law review 35(1) 1988:53-72.

Includes bibliographical references.



475

International administrative law

Amerasinghe, Chittharanjan Felix. The law of the international civil service: as applied
by international administrative tribunals (Oxford, Clarendon Press; New York, Ox-
ford University Press, 1988). 2 vols. 1333 p.

Bibliography:  p. 1233-1240. Includes index.

Beigbeder, Yves. Threats to the international civil service (London; New York, Pinter
Publishers, 1988). 182 p. ill.

Bibliography:  p. 181-182. Includes index.

Bettati, Mario. Recrutement et carrière des fonctionnaires internationaux. Recueil des
cours (Hague Academy of International Law), vol. 204 (1987):171-443.

Bibliography:  p. 430-443.

Grabowska, Genowefa M. Funkcjonariusze miedzynarodowi (Katowice, Poland,
Uniwersytet Slaski, 1988). 154 p.

Includes summaries in Russian and English. Bibliography:  p. 150-153.

Hartley, Trevor Clayton. The foundations of European Community law:  an introduction
to the constitutional and administrative law of the European Community. 2nd ed.
(Oxford, Clarendon Press, 1988). 496 p. ill.

Includes bibliographical references and index.

Kolasa, Jan. The individuals. In:  Manuel sur les organisations internationales (Dordrecht,
Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 210-231.

Lachs, Manfred. The judiciary and the international civil service:  some suggestions. In:
Völkerrecht, Recht der Internationalen Organisationen, Weltwirtschaftsrecht:
Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Republic of Germany,
Heymanns, 1988). p. 301-313.

Includes bibliographical references.

Pau Pedrón, Antonio. El procesco formativo del derecho comunitario derivado (Madrid,
Tecnos, 1988). 223 p.

Bibliography:  p. 211-212. Includes indexes.

Ruzié, David. L’avis consultatif de la Cour internationale de justice du 27 mai 1987 dans
l’affaire de la demande de réformation du jugement no 333 du Tribunal administratif
des Nations Unies. Journal du droit international 115(1) janvier/mars 1988:65-89.

Includes bibliographical references.

Ruzié, David. Jurisprudence du Tribunal administratif de l’Organisation internationale
de travail. Annuaire français de droit international, vol. 33 (1987):323-350.

Includes bibliographical references.

San’ko A.S. Novye tendentsii v usloviiakh voznagrazhdeniia mezhdunarodnykh
grazhdanskikh sluzhashchikh:  pravovye aspekty. Sovetskii ezhegodnik
mezhdunarodnogo prava 1987:144-158.

Summary in English. Includes bibliographical references.

Schwarze, Jürgen. Europäisches Verwaltungsrecht:  Entstehung und Entwicklung im
Rahmen der Europäischen Gemeinschaft (Baden-Baden, Federal Republic of Ger-
many, Nomos, 1988). 2 vols.

Includes bibliographical references.

Schwob, Jacques. Tribunal administratif des Nations Unies 1987. Annuaire français de
droit international, vol. 33 (1987):294-322.

Includes bibliographical references.



476

Tavernier, Paul. L’avis consultatif de la Cour internationale de justice du 27 mai 1987
dans l’affaire de la demande de réformation du jugement no 333 du Tribunal adminis-
tratif des Nations Unies (Affaire Yakimetz). Annuaire français de droit international,
vol. 33 (1987):211-238.

Includes bibliographical references.

Ziller, Jacques. Egalité et mérite:  l’accès à la fonction publique dans les Etats de la
Communauté européenne (Maastricht, Netherlands, Institut européen d’administration
publique; Bruxelles, Bruylant, 1988). 350 p.

Includes bibliographical references.

International criminal law

Clark, Roger S. Offenses of international concern:  multilateral State treaty practice in the
forty years since Nuremberg. Nordic journal of international law 57(1) 1988:49-118.

Includes bibliographical references.

Clergerie, Jean-Louis. La notion de crime contre l’humanité. Revue du droit public et de
la science politique en France et à l’étranger, No. 5 (Septembre/Octobre 1988):1251-
1262.

Includes bibliographical references.

Den Wyngaert, Christine Van. Military offences, international crimes and the death pen-
alty. Revue de droit militaire et de droit de la guerre 27(1) 1988:87-104.

Summaries in Dutch, French, German, Italian and Spanish. Includes bibliographi-
cal references.

Draft Code of Offenses against the Peace and Security of Mankind. Proceedings (Ameri-
can Society of International Law. Meeting), 80th, 1986:120-135.

Contains remarks and discussion.

Forty years after the Nuremberg and Tokyo Tribunals:  the impact of the war crimes trials
on international and national law. Proceedings (American Society of International
Law. Meeting), 80th, 1986:56-73.

Contains remarks and discussion.

Genocide:  a critical bibliographic review. (London, Mansell Pub. Ltd., 1988). 273 p.

Includes index.

Graefrath, Bernhard. Verbrechen gegen den Frieden und die Sicherheit der Menschheit
und das Verbot der Doppelbestrafung. Neue Justiz 42(2) 1988:60-62.

Includes bibliographical references.

Green, L.C. (Leslie C.). International criminal law and the protection of human rights. In:
Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 116-
137.

Includes bibliographical references.

Kunz, Otto. Norimberské zásady a mezinárodni právo. Právnik 127(4) 1988:341-358.

Summaries in English and Russian. Includes bibliographical references.

Law and genocide:  a critical annotated bibliography. Hastings international and com-
parative law review 11(2) winter 1988:381-390.

LeBlanc, Lawrence J. The United Nations genocide convention and political groups:
should the United States propose an amendment?  Yale journal of international law
13(2) summer 1988:268-295.

Includes bibliographical references.



477

Lubet, Steven. International criminal law and the “ice-nine” error:  a discourse on the
fallacy of universal solutions. Virginia journal of international law 28(4) summer
1988:963-984.

Includes bibliographical references.

Martynenko, B.A. Natsistskie voennye prestupniki v SShA i drugikh stranakh NATO (Kiev,
Naukova dumka, 1988). 214 p. ill.

I ncludes bibliographical references and indexes.

Osieke, Ebere. Recent developments relating to extradition in international law. Indian
journal of international law 28(3/4) July/December 1988:456-472.

Includes bibliographical references.

Symposium on the Teaching of International Criminal Law (1987, Siracusa, Italy). Sym-
posium on the teaching of international criminal law. Touro journal of transnational
law 1(1) fall 1988:127-211.

Includes bibliographical references.

Tavernier, Paul. Les archives de la Commission des Nations Unies pour les crimes de
guerre. Journal du droit international 115(4) Octobre/Décembre 1988:961-978.

Includes bibliographical references.

International economic law

Ahmed Pesh Imam, Musheer. Economic and social rights: minimum standards in relation
to a new international economic order. In:  International law and development
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 203-211.

Includes bibliographical references.

Asante, Samuel Kwadwo Boaten. International law and foreign investment:  a reappraisal.
International and comparative law quarterly 37(3) July 1988:588-628.

Includes bibliographical references.

Behrens, Peter. Elements in the definition of international economic law. Law and state,
vol. 38 (1988):7-26.

Includes bibliographical references.

Curtis, Christopher T. The legal security of economic development agreements. Harvard
international law journal 29(2) spring 1988:317-365.

Includes bibliographical references.

Hansen, Timothy B. The legal effect given stabilization clauses in economic develop-
ment agreements. Virginia journal of international law 28(4) summer 1988:1015-
1041.

Includes bibliographical references.

Hossain, Kamal. International law:  instrument or impediment of change and develop-
ment?  In:  International law and development (Dordrecht, Netherlands; Boston, Mass.,
M. Nijhoff, 1988). p. 13-20.

Includes bibliographical references.

International economic law and developing states:  some aspects (London, The British
Institute of International and Comparative Law, 1988). 148 p.

Based on revised papers originally given at the Commonwealth Law Students’ Confer-
ence held by the British Institute of International and Comparative Law at Manches-
ter University in April 1987. Includes bibliographical references and index.

Khan, Rahmatullah. The right of a State to choose its social and economic system:  some
reflections on the interface of international and national legal orders. In:  Interna-



478

tional law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988).
p. 31-33.

Lacharrière, Guy de. Les organisations internationales et la promotion des relations
économiques internationales. In:  Manuel sur les organisations internationales
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 470-485.

Makarczyk, Jerzy. Principles of a new international economic order:  a study of interna-
tional law in the making (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988).
367 p.

Bibliography:  p. 357-362. Includes index.

Neustupná, Ludmila. Mezinárodni právo a nekteré otázky ekonomického rozvoje. Právny
obzor 71(7) 1988:602-608.

Oppermann, Thomas. Die Seoul-Erklärung der International Law Association rom 29-
30, August 1986 über die fortschreitende Entwicklung von Völkerrechtsprinzipien
einer neuen Weltwirtschaftsordnung. In:  Völkerrecht, Recht der Internationalen
Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-Hohenveldern (Köln,
Federal Republic of Germany, Heymanns, 1988). p. 449-471.

Includes bibliographical references.

Robert, Jean. Le phénomène transnational (Paris, L.G.D.J., Editions de l’AFA, 1988). 60
p.

Includes bibliographical references.

Theodoropoulos, Christos. The development of international economic law in the context
of cooperation among States with different levels of economic development. Indian
journal of international law 28(1) January/March 1988:72-93.

Includes bibliographical references.

International terrorism

Beres, Louis René. Terrorism and international law. Florida international law journal
3(3) 1988:291-306.

Cheng, Bin. Aviation, criminal jurisdiction and terrorism:  The Hague extradition/pros-
ecution formula and attacks at airports. In:  Contemporary problems of international
law:  essays in honour of Georg Schwarzenberger on his eightieth birthday (London,
Stevens & Sons, 1988). p. 25-52.

Includes bibliographical references.

Chladek, Tilmann. Die Gefahren des internationalen Terrorismus. Internationale Politik
1985/1986:40-53.

Includes bibliographical references.

Faller, Edmund. New international legal instrument for the suppression of unlawful acts
of violence at airports serving international civil aviation. Zeitschrift für Luft- und
Weltraumrecht 37(4) Dezember 1988:295-301.

Includes text of the Protocol.

Findlay, D. Cameron. Abducting terrorists overseas for trial in the United States:  Issues
of international and domestic law. Texas international law journal 23(1) winter 1988:1-
53.

Includes bibliographical references.

Finger, Seymour Maxwell. The United Nations and international terrorism. Jerusalem
journal of international relations 10(1) March 1988:12-43.

Includes bibliographical references.

Fitzgerald, Gerald F. Aviation terrorism and the International Civil Aviation Organiza-



479

tion. Canadian yearbook of international law, vol. 25 (1987):219-241.

Summary in French. Includes bibliographical references.

Freestone, David A.C. The 1988 International Convention for the Suppression of Unlaw-
ful Acts against the Safety of Maritime Navigation. International journal of estuarine
and coastal law 3(4) November 1988:305-327.

Contains texts of Convention and Protocol. Includes bibliographical references.

Gol, Jean. Coordination européenne de la prevention du terrorisme. Studia diplomatica
41(1) 1988:1-28.

Includes bibliographical references.

Gruen, George E. The Anti-Terrorism Act of 1987:  an update on the controversy sur-
rounding efforts to close down PLO offices in the U.S. Terrorism 11(3) 1988:235-
239.

Haeck, Louis. Le droit international et le terrorisme aérien. Annals of air and space law,
vol. 13 (1988):111-132.

Summary in English. Includes bibliographical references.

Hakenberg, Michael. Die Iran-Sanktionen der USA während der Teheraner Geiselaffäre
aus völkerrechtlicher Sicht (Frankfurt a M., Federal Republic of Germany; New York,
Verlag P. Lang, 1988). 327 p.

Bibliography:  p. 292-317.

Halberstam, Malvina. Terrorism on the high seas:  the Achille Lauro, piracy and the IMO
Convention on Maritime Safety. American journal of international law 82(2) April
1988:269-310.

International cooperation in the prevention and suppression of terrorism. Proceedings
(American Society of International Law. Meeting), 80th, 1986:386-408.

Contains remarks and discussion.

Klucka, Ján. Zvysenie bezpecnosti medzinárodného civilneho letectva. Právny obzor 71(9)
1988:830-835.

Includes bibliographical references.

Kuerbitz, Ronald J. The bombing of Harrods:  norms against civilian targeting. In:  Inter-
national incidents:  the law that counts in world politics (Princeton, N.J., Princeton
University Press, 1988). p. 238-262.

Includes bibliographical references.

The legal aspects of international terrorism:  selective bibliography/Les aspects juridiques
du terrorisme international:  bibliographie selective. 1988.

Center for Studies and Research of the Hague Academy of International Law.

Legal responses to international terrorism:  U.S. procedural aspects (Dordrecht, Nether-
lands; Boston, Mass., M. Nijhoff Publishers, 1988). 454 p.

Includes bibliographical references.

Ludwikowski, Rett R. Political and legal instruments in supporting and combatting ter-
rorism:  current developments. Terrorism 11(3) 1988:197-211.

Includes bibliographical references.

Oliveros, Martha N. El terrorismo, y la responsabilidad internacional del estado (Buenos
Aires, Ediciones Depalma, 1988). 171 p.

Bibliography:  p. 163-168. Includes index.

Panzera, Antonio Filippo. Gli Accordi di Roma per la repressione di atti illeciti contro la
sicurezza della navigazione marittima e della installazioni fisse collocate sulla
piattaforma continentale. Comunità internazionale 43(4) 1988:421-429.



480

Includes bibliographical references.

Pawlak, Stanislaw. Terroryzm miedzynarodowy:  aspekty polityczne i prawne. Sprawy
miedzynarodowe 41(9) 1988:21-32.

Includes bibliographical references.

Rubin, Alfred P. The law of piracy. International law studies, vol. 63 (1988):444 p.

Bibliography:  p. 397-428.

Rubin, Alfred P. Report of the International Law Association’s sixty-third Conference
(Warsaw):  legal problems of extradition in relation to terrorist offences (working
session), 26 August 1988. Terrorism 11(6) 1988:511-529.

Steckman, Laurence A. Terrorism, ideology, and rules of law. Touro journal of transnational
law 1(1) fall 1988:213-256.

Includes bibliographical references.

International trade law

Ackerman, Grant R. Scholarly commentary on articles of the United Nations Convention
on Contracts for the International Sale of Goods. Cornell international law journal
21(3) Symposium 1988:535-573.

Berman, Harold Joseph. The law of international commercial transactions (lex mercato-
ria). Emory journal of international dispute resolution 2(2) spring 1988:235-310.

Includes bibliographical references.

Berman, Harold Joseph. Risk of loss or damage in documentary transactions under the
Convention on the International Sale of Goods. Cornell international law journal
21(3) Symposium 1988:423-437.

Clive M. Schmitthoff’s select essays on international trade law (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff Publishers, 1988). 802 p.

Bibliography:  p. 791-795. Includes index.

Delacollette, Jean.. Les contrats de commerce internationaux. (Bruxelles, De Boeck
Université, 1988). 166 p.

Bibliography:  p. 137-143. Includes index.

Delaume, Georges René. Law and practice of transnational contracts (New York, Oceana
Publications, Inc., 1988). 409 p.

Includes bibliographical references and index.

Diallo, Ibrahima Khalil. Conflits de lois et conflits de conventions dans de transport in-
ternational de merchandises par mer. Droit maritime français 40(477) Novembre
1988:643-652.

Includes bibliographical references.

Esser, Michael. Commercial letters of confirmation in international trade:  Austrian, French,
German and Swiss law and uniform law under the 1980 sales convention. Georgia
journal of international and comparative law 18(3) winter 1988:427-460.

Includes bibliographical references.

Exchange losses from international electronic funds transfers:  time to unify the law.
Northwestern journal of international law and business 8(3) winter 1988:759-787.

Concerns worldwide transfers, with examples from Western Europe and the United
States. Includes bibliographical references.

Farnsworth, Edward Allan. Review of standard forms or terms under the Vienna conven-
tion. Cornell international law journal 21(3) Symposium 1988:439-447.

Fox, William F. International commercial agreements:  a functional primer on drafting,



481

negotiating and resolving disputes (Deventer, Netherlands; Boston, Mass., Kluwer
Law and Taxation Publishers, 1988). 394 p.

Bibliography:  p. 384-389. Includes index.

Hillman, Robert A. Article 29(2) of the United Nations Convention on Contracts for the
International Sale of Goods:  a new effort at clarifying the legal effect of “no oral
modification” clauses. Cornell international law journal 21(3) Symposium 1988:449-
466.

Mádl, Ferenc. Legal problems of international economic relations in the eighties (the
aftermath of GATT) — a Hungarian viewpoint. In:  Hungarian perspectives (Budapest,
Akadémiai Kiadó, 1988). p. 143-175.

Meznerics, Iván. Securities for payments in international trade. In:  Hungarian perspec-
tives (Budapest, Akadémiai Kiádo, 1988). p. 177-203.

Pelichet, Michel. La vente internationale de merchandises et le conflit de lois. Recueil
des cours (Hague Academy of International Law), vol. 201 (1987):9-210.

Bibliography:  p. 210.

Plantard, Jean-Pierre. Un nouveau droit uniforme de la vente internationale:  la Conven-
tion des Nations Unies du 11 avril 1980. Journal du droit international 115(2) avril/
juin 1988:311-367.

Includes bibliographical references.

Radivojevic, Zoran. Primena ugovora medunarodnih organizacija. Jugoslovenska revija
za medunarodno pravo 35(2) 1988:166-184.

Summary in French. Includes bibliographical references.

Reflections on the International Unification of Sales law. Northwestern journal of inter-
national law and business 8(3) winter 1988:531-639.

Series of articles. Draft Appendix contains:  Final Act of the Diplomatic Confer-
ence and the text of the Hague Draft Convention on the Law Applicable to Contracts
for the International Sale of Goods:  p. 561-569. Includes bibliographical references.

Reitz, John C. A history of cutoff rules as a form of caveat emptor, (1):  the 1980 U.N.
Convention on the International Sale of Goods. American journal of comparative law
36(3) summer 1988:437-472.

Includes bibliographical references.

Rigaux, François. Examen de quelques questions laissées ouvertes par la Convention de
Rome sur la loi applicable aux obligations contractuelles. Cahiers de droit européen
24(3) 1988:306-321.

Includes bibliographical references.

Sen. B. Investment protection and new world order. Zeitschrift für ausländisches
öffentliches Recht und Völkerrecht 48(3) 1988:419-446.

Includes bibliographical references.

Siehr, Kurt. Der internationale Anwendungsbereich des UN-Kaufrechts. Rabels Zeitschrift
für ausländisches und internationales Privatrecht 52(3/4) 1988:587-616.

Summary in English. Includes bibliographical references.

Theodoropoulos, Christos. Towards global regulation of international commodity trade:
problems and prospects. Indian journal of international law 28(3/4) July/December
1988:413-428.

Includes bibliographical references.

Thieffry, Patrick. Sale of goods between French and U.S. merchants:  choice of law con-
siderations under the U.N. Convention on Contracts for the International Sale of Goods.
International lawyer 22(4) winter 1988:1017-1035.



482

Includes bibliographical references.

Verma, S.K. International regulation of restrictive trade practices of enterprises. Indian
journal of international law 28(3/4) July/December 1988:389-412.

Winship, Peter. Private international law and the U.N. sales convention. Cornell interna-
tional law journal 21(3) Symposium 1988:487-533.

Zwart, Sara G. The new international law of sales:  a marriage between socialist, Third
World, common, and civil law principles. North Carolina journal of international
law and commercial regulation 13(1) winter 1988:109-128.

Includes bibliographical references.

International waterways

Götzer, Wolfgang. Der völkerrechtliche Status der Donau zwischen Regensburg und
Kelheim:  eine völkerrechtliche Untersuchung des Donauabschnittes Regensburg-
Kelheim unter Einbeziehung der gesamten deutschen Donau (Frankfurt a.M., Federal
Republic of Germany, New York, Verlag P. Lang, 1988). 175 p.

Bibliography:  p. 167-175.

Howson, Nicholas C. Breaking the ice:  the Canadian-American dispute over the Arctic’s
Northwest Passage. Columbia journal of transnational law 26(2) 1988:337-375.

Includes bibliographical references.

Kearney, Richard D. International watercourses. In:  Manuel sur les organisations
internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p. 509-558.

Maluwa, Tiyanjana. Legal aspects of the Niger River under the Niamey treaties. Natural
resources journal 28(4) fall 1988:671-697.

Includes bibliographical references.

Maluwa, Tiyanjana. Some international legal aspects of the regulation and utilization of
the Niger under the Niamey treaties. Revue hellénique de droit international, vol. 40/
41 (1987/1988):157-177.

Includes bibliographic references.

Morris, Michael A. The Strait of Magellan (Dordrecht, Netherlands; Boston, Mass., M.
Nijhoff, 1988). 237 p. ill. maps.

Includes bibliographical references and index.

Pak, Chi Young. The Korean straits (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). 237 p. ill., maps.

Includes bibliographical references and indexes.

Sintsova, T.A. The regime of navigation in the Suez Canal. International journal of ocean
affairs 12(3) 1988:263-270.

Vorster, M.P. The Lesotho Highlands water project. South African yearbook of interna-
tional law, vol. 13 (1987/1988):95-118.

Intervention

Adedokun, Supo. The superpower that obeys no law of nations:  a study of U.S. interven-
tions in three countries. Indian journal of international law 28(3/4) July/December
1988:429-450.

Includes bibliographical references.

Farer, Tom J. The grand strategy of the United States in Latin America (New Brunswick,
N.J., Transaction Books, 1988). 294 p.



483

Includes bibliographical references and index.

Sosa Fuentes, Samuel. La política exterior Reagan hacia Centroamérica. Relaciones
internacionales 10(41) enero/abril 1988:45-50.

Includes bibliographical references.

The superpowers, Central America and the Middle East (London; Washington, D.C.,
Brassey’s Defence Publishers, 1988). 240 p. ill.

Based on papers presented at a conference held at the University of Essex in 1986.
Includes bibliographical references and index.

Tesón, Fernando R. Humanitarian intervention:  an inquiry into law and morality (Dobbs
Ferry, N.Y., Transnational Publishers, Inc., 1988). 272 p.

Bibliography:  p. 251-263. Includes index.

Treverton, Gregory F. The ethics of covert intervention. International journal 43(2) spring
1988:302-319.

Concerns the United States. Includes bibliographical references.

Wolf, Daniel. Humanitarian intervention. Michigan yearbook of international legal stud-
ies, vol. 9 (1988):333-368.

Includes bibliographical references.

Law of the sea

Anderson, D.H. Some recent developments in the law relating to the continental shelf.
Journal of energy and natural resources law 6(2) 1988:95-102.

Includes bibliographical references.

Barberis, Julio A. Le régime juridique international des eaux souterraines. Annuaire
français de droit international, vol. 33 (1987):129-162.

Includes bibliographical references.

Barrowman, Elizabeth. The recovery of shipwrecks in international waters:  a multilat-
eral solution. Michigan yearbook of international legal studies, vol. 8 (1987):231-
246.

Includes bibliographical references.

Barsegov, Iurii Georgievich. Vopros o pravovom statuse i pravovykh osnovaniiakh
priobreteniia titulov na istoricheskie vody v sovremennom mezhdunarodnom morskom
prave. Sovetskii ezhegodnik mezhdunarodnogo prava (1987):201-222.

Summary in English. Includes bibliographical references.

Berlingieri, Franceso. Le projet d’une nouvelle convention sur l’assistance et le sauvetage,
et le sauvetage d’épaves maritimes. Diritto marittimo 90(1) gennaio/marzo 1988:1-
10.

Includes bibliographical references.

Bordunov, Vitalii Dmitrievich. The right of transit passage under the 1982 Convention.
Marine policy 12(3) July 1988:219-230.

Includes bibliographical references.

Bravender-Coyle, Paul. The emerging legal principles and equitable criteria governing
the delimitation of maritime boundaries between States. Ocean development and in-
ternational law 19(3) 1988:171-227.

Includes bibliographical references.

Brown, Edward Duncan. The Libya-Malta Continental Shelf case (1985). In:  Contempo-
rary problems of international law:  essays in honour of Georg Schwarzenberger on
his eightieth birthday (London, Stevens & Sons, 1988). p. 3-18.



484

Includes bibliographical references.

Butler, William Elliott. Custom, treaty, State practice and the 1982 Convention. Marine
policy 12(3) July 1988:182-186.

Concerns the law of the sea. Includes bibliographical references.

Chutkan, Noelle. CARICOM & the law of the sea:  the case for extending CARICOM to
fishing in the Caribbean. Emory journal of international dispute resolution 2(2) spring
1988:385-421.

Includes bibliographical references.

Clingan, Thomas A. The law of the sea in perspective:  problems of States not parties to
the law of the sea treaty. German yearbook of international law, vol. 30 (1987):101-
119.

Includes bibliographical references.

Danilenko, G.M. (Gennadii Mikhailovich). Space technology and marine scientific re-
search. Marine policy 12(3) July 1988:247-255.

Includes bibliographical references.

Dejeant-Pons, Maguelonne. Les Conventions du Programme des Nations Unies pour
l’environnement relatives aux mers régionales. Annuaire français de droit interna-
tional, vol. 33 (1987):689-718.

Includes bibliographical references.

Douay, Claude. L’évolution du droit de la mer depuis la Conférence des Nations Unies.
Droit maritime français 40(471) avril 1988:211-224.

Egiyan, G.S. The principle of genuine link and the 1986 UN Convention on the Registra-
tion of Ships. Marine policy 12(3) July 1988:314-321.

Includes bibliographical references.

Geri, Vinicio. La pesca marittima negli orientamenti evolutivi del diritto del mare. Diritto
marittimo 90(1) gennaio/marzo 1988:37-58.

Includes bibliographical references.

Grime, R.P. Implementation of the 1976 limitation convention:  liability for maritime
claims. Marine policy 12(3) July 1988:306-313.

Includes bibliographical references.

Hanafi, Waguih. The pioneer investor regime under resolution II of the Third United
Nations Conference on the Law of the Sea. Revue égyptienne de droit international,
vol. 44 (1988):9-30.

Bibliography:  p. 29.

Juda, Lawrence. The exclusive economic zone:  non-claimant States. Ocean development
and international law 19(6) 1988:431-444.

Includes bibliographical references.

Kachurenko, Efim Kalenikovich. Deiaki aspetkty zasnuvannia mizhnarodnogo tribunalu
z mors’kogo prava. Radians’ke pravo, No. 6 (1988):73-76.

Kelly, Christopher R. Law of the sea:  the jurisdictional dispute over highly migratory
species of tuna. Columbia journal of transnational law 26(3) 1988:475-513.

Concerns the United States. Includes bibliographical references.

Kindt, John Warren. Ice-covered areas and the law of the sea:  issues involving resource
exploitation and the Antarctic environment. Brooklyn journal of international law
14(1) 1988:27-71.

Includes bibliographical references.

Kolodkin, Anatolii Lazarevich. INMARSAT:  some legal aspects. Marine policy 12(3)



485

July 1988:256-262.

Kolodkin, Anatolii Lazarevich. Legal implications of participation or non-participation
in the 1982 Convention. Marine policy 12(3) July 1988:187-191.

Concerns the law of the sea.

Kwiatkowska, Barbara. Marine-based pollution in the exclusive economic zone:  recon-
ciling rights, freedoms and responsibilities. Hague yearbook of international law, vol.
1 (1988):111-140.

Includes bibliographical references.

Law of the sea XX. San Diego law review, No. 3-Law of the sea, 25(3) August/September
1988:425-579.

Series of articles. Includes bibliographical references.

The legal regime of enclosed or semi-enclosed seas:  the particular case of the Mediter-
ranean (Zagreb, Yugoslavia, Birotehnika, 1988). 515 p. maps.

Text in English or French or Serbo-Croatian (Cyrillic). Includes bibliographical
references.

McDorman, Ted L. Extended jurisdiction and ocean resource conflict in the Indian Ocean.
International journal of estuarine and coastal law 3(3) August 1988:208-234.

Includes bibliographical references.

Mediterranean continental shelf:  delimitations and regimes:  international and national
legal sources (Rome, II University of Rome; Naples, University of Naples; Dobbs
Ferry, N.Y., Oceana Publications, 1988). 2 vols. in 4 books (2003 p.). maps

Bibliography:  p. 1777-854. Includes indexes.

Mendelson, Maurice. Fragmentation of the law of the sea. Marine policy 12(3) July
1988:192-200.

Includes bibliographical references.

Mertus, Julie. The nationality of ships and international responsibility:  the reflagging of
the Kuwaiti oil tankers. Denver journal of international law and policy 17(1) fall
1988:207-233.

Includes bibliographical references.

Migliorino, Luigi. Le riserve alla Convenzione sul codice di condotta per le conferenze
maritime. Diritto marittimo 90(3) luglio/settembre 1988:664-686.

Includes bibliographical references.

Miles, Edward L. Preparations for UNCLOS IV?  Ocean development and international
law 19(5) 1988:421-430.

Bibliography:  p. 430.

Munari, Francesco. Conferenze marittime. Diritto marittimo 90(3) luglio/settembre
1988:687-733.

Includes bibliographical references.

Orrego Vicuña, Francisco. The law of the sea and the Antarctic Treaty system:  new
approaches to offshore jurisdiction. In:  The Antarctic legal regime (Dordrecht, Neth-
erlands; Boston, Mass., M. Nijhoff, 1988). p. 97-127.

Includes bibliographical references.

Pineschi, Laura. La valutazione di impatto ambientale e il diritto internazionale del mare.
Rivista giuridica dell’ambiente 3(3) dicembre 1988:505-546.

Includes bibliographical references.

Richardson, Elliot L. Jan Mayen in perspective. American journal of international law
82(3) July 1988:443-458.



486

Includes bibliographical references.

Sehgal, Brinder Pal Singh. World Court on delimitation of continental shelf:  a critique.
Indian journal of international law 28(3/4) July/December 1988:486-496.

Includes bibliographical references.

Semmar, Saad Eddine. The right of entry into maritime ports (Alger, Office des publica-
tions universitaires, 1988). 133 p.

Bibliography:  p. 131-133.

Sugihara, Takane. Case concerning delimitation of the maritime boundary in the Gulf of
Maine area. Journal of international law and diplomacy 87(4) October 1988:36-67.

In Japanese.

Symonides, Janusz. Geographically disadvantaged States under the 1982 Convention on
the Law of the Sea. Recueil des cours (Hague Academy of International Law), vol.
208 (1988):283-406.

Bibliography:  p. 405-406.

Symonides, Janusz. The new law of the sea (Warsaw, Polish Institute of International
Affairs, 1988). 307 p.

Includes bibliographical references.

Treves, Tullio. Les fonds des mers au-delà de la jurisdiction nationale. In:  Manuel sur les
organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 584-598.

Ulfstein, Geir. The conflict between petroleum production, navigation and fisheries in
international law. Ocean development and international law 19(3) 1988:229-262.

Includes bibliographical references.

Vasciannie. S.C. (Stephen C.). Landlocked and geographically disadvantaged States and
the question of the outer limit of the continental shelf. British year book of interna-
tional law, vol. 58 (1987):271-302.

Includes bibliographical references.

Velos, John. The Aegean continental shelf dispute between Greece and Turkey and the
international law principles applicable in the delimitation of the Aegean continental
shelf. Revue hellénique de droit international, vol. 40/41 (1987/1988):101-139.

Bibliography:  p. 127.

Vignes, Daniel. La coutume surgie de 1973 à 1982 n’aurait-elle pas écartée la codifica-
tion comme source principale du droit de la mer?  In:  Völkerrecht, Recht der
Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-
Hohenveldern (Köln, Federal Republic of Germany, Heymanns, 1988). p. 635-643.

Includes bibliographical references.

Woodliffe, J.C. Offshore nuclear power stations:  putting pressure on the law of the sea.
International journal of estuarine and coastal law 3(2) May 1988:138-154.

Includes bibliographical references.

Law of treaties

Anghel, Ion M. Certains aspects du droit des traités dans le cas des organisations
internationales. Revue roumaine d’études internationales 22(4) juillet/août 1988:347-
363.

Binder, Guyora. Treaty conflict and political contradiction:  the dialectic of duplicity
(New York, Praeger, 1988). 226 p.

Bibliography:  p. 207-217. Includes index.



487

Chrispeels, Erik. Open diplomacy and the publication of treaties. International Geneva
yearbook 1988:92-98.

Christenson, Gordon A. Jus cogens:  guarding interests fundamental to international soci-
ety. Virginia journal of international law 28(3) spring 1988:585-648.

Includes bibliographical references.

Frankowska, Maria. The Vienna Convention on the Law of Treaties before United States
courts. Virginia journal of international law 28(2) winter 1988:281-391.

Includes bibliographical references.

Gaja, Giorgio. A new Vienna convention on treaties between States and international
organizations or between international organizations:  a critical commentary. British
year book of international law, vol. 58 (1987):253-269.

Includes bibliographical references.

Gulmann, Claus. Sources of European Community law including the EEC treaty-making
power. Kansainoikeus ius gentium 5(1/2) 1988:4-15.

Han, Henry Hyunwook. The U.N. Secretary-General’s treaty depositary function:  legal
implications. Brooklyn journal of international law 14(3) 1988:549-572.

Includes bibliographical references.

Hannikainen, Lauri. Peremptory norms, jus cogens, in international law:  historical de-
velopment, criteria, present status (Helsinki, Lakimiesliiton kustannus, 1988). 781 p.

Bibliography:  p. 728-776. Includes index.

Horn, Frank. Reservations and interpretative declarations to multilateral treaties
(Amsterdam; New York, North-Holland, 1988). 514 p.

Bibliography:  p. 463-482.

Lee, Roy S.K. Multilateral treaty-making and negotiation techniques:  an appraisal. In:
Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 157-
176.

Includes bibliographical references.

Menon, P.K. The law of treaties between States and international organizations or be-
tween international organizations with special reference to the Vienna Convention of
1986. Revue de droit international, de sciences diplomatiques et politiques 66(1)
janvier/mars 1988:1-50.

Bibliography:  p. 39-47.

Monaco, Riccardo. Accords internationaux non obligatoires et effets juridiques
préliminaires. In:  Völkerrecht, Recht der Internationalen Organisationen,
Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Re-
public of Germany, Heymanns, 1988). p. 383-401.

Includes bibliographical references.

Nagy, Károly. Invalidity of international acts as a sanction for the violation of law. In:
Hungarian perspectives (Budapest, Akadémiai Kiadó, 1988). p. 205-226.

Nechaev, B.N. Venskaia konventsiia o prave dogovorov mezhdu gosudarstvami i
mezhdunarodnymi organizatsiiami ili mezhdu mezhdunarodnymi organizatsiiami
1986g. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:274-279.

Includes bibliographical references.

Paust, Jordan J. Self-executing treaties. American journal of international law 82(4) Oc-
tober 1988:760-783.

Concerns the United States. Includes bibliographical references.



488

Pernice, Ingolf. Völkerrechtliche Verträge internationaler Organisationen:  Tendenzen und
mögliche Grundlagen einer Assimilierung von internationalen Organisationen und
Staaten im Lichte der Wiener Konvention über das Vertragsrecht internationaler
Organisationen. Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 48(2)
1988:229-250.

Summary in English. Includes bibliographical references.

Pisk, Zdenek. Poznámky k nekterym ustanovenim Videnské umluvy o smluvnim právu
mezi státy a mezinárodnimi organizacemi nebo mezi mezinárodnimi organizacemi.
Právnik 127(4) 1988:378-389.

Ribbelink, Olivier Menno. Opvolging van internationale organisaties:  van Volkenbond-
Verenigde Naties tot ALALC-ALADE (s-Gravenhage, T.M.C. Asser Instituut, 1988).
250 p.

Summary in English:  p. 213-216. Bibliography:  p. 232-246. Includes index.

Smart, C.H.D. The municipal effectiveness of treaties relevant to the executive’s exercise
of belligerent powers. South African yearbook of international law, vol. 13 (1987/
1988):23-48.

Includes bibliographical references.

Vandevelde, Kenneth J. Treaty interpretation from a negotiator’s perspective. Vanderbilt
journal of transnational law 21(2) 1988:281-311.

Concerns the United States. Includes bibliographical references.

Weisburd, Arthur M. Customary international law:  the problem of treaties. Vanderbilt
journal of transnational law 21(1) 1988:1-46.

Includes bibliographical references. Comments appear in ibid., 21(3) 1988:457-
490.

Wolf, James C. The jurisprudence of treaty interpretation. University of California Davis
law review 21(3) 1988:1023-1071.

Wyrozumska, Anna. Treaties establishing territorial regimes. Polish yearbook of interna-
tional law, vol. 15 (1986):251-276.

Includes bibliographical references.

Zemanek, Karl. The United Nations Conference on the Law of Treaties between States
and International Organizations or between International Organizations:  the unre-
corded history of its “general agreement”. In:  Völkerrecht, Recht der Internationalen
Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-Hohenveldern (Köln,
Federal Republic of Germany, Heymanns, 1988). p. 665-679.

Includes bibliographical references.

Ziegel, Jacob S. Treaty making and implementing powers in Canada:  the continuing
dilemma. In:  Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 333-
355.

Includes bibliographical references.

Law of war

Anderberg, Bengt. Battlefield laser weapons and international law. Nordic journal of in-
ternational law 57(4) 1988:457-469.

Includes bibliographical references.

Aubert, Maurice. The question of superior orders and the responsibility of Commanding
Officers in the Protocol additional to the Geneva Conventions of 12 August 1949 and
relating to the protection of victims of international armed conflicts (Protocol I) of 8



489

June 1977. International review of the Red Cross 28(263) March/April 1988:105-
120.

Includes bibliographical references.

Bretton, Philippe. Les protocoles de 1977 additionnels aux Conventions de Genève de
1949 sur la protection des victimes des conflits armés internationaux et non
internationaux dix ans après leur adoption. Annuaire français de droit international,
vol. 33 (1987):540-557.

Includes bibliographical references.

Durand, André. Human rights as perceived by the founders of the Red Cross. Interna-
tional review of the Red Cross 28(266) September/October 1988:435-451.

Includes bibliographical references.

Frei, Daniel. International humanitarian law and arms control. International review of the
Red Cross 28(267) November/December 1988:491-504.

Includes bibliographical references.

Gornig, Gilbert-Hanno. Die Erweiterung des Geltungsbereichs des Humanitaren
Völkerrechts durch die Zusatzprotokolle zu den Genfer Konventionen. Revue de droit
militaire et de droit de la guerre 27(1) 1988:9-43.

Summaries in Dutch, English, French, Italian and Spanish. Includes bibliographi-
cal references.

Green, L.C. (Leslie C.). Nuclear weapons and the law of armed conflict. Denver journal
of international law and policy 17(1) fall 1988:1-27.

Includes bibliographical references.

Hampson, Françoise J. Belligerent reprisals and the 1977 Protocols to the Geneva Con-
ventions of 1949. International and comparative law quarterly 37(4) October
1988:818-843.

Includes bibliographical references.

International dimensions of humanitarian law (Geneva, Henry Dunant Institute; Paris,
UNESCO; Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). 328
p.

Bibliography:  p. 301-313. Includes index.

The law of naval warfare:  a collection of agreements and documents with commentaries
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). 888 p.

Includes bibliographical references and index.

The laws of armed conflicts:  a collection of conventions, resolutions and other docu-
ments. 3rd rev. and completed ed. (Dordrecht, Netherlands, M. Nijhoff Publishers;
Geneva, Henry Dunant Institute, 1988). 1033 p.

Includes bibliographical references and index.

Leckow, Ross. The Iran-Iraq conflict in the Gulf:  the law of war zones. International and
comparative law quarterly 37(3) July 1988:629-644.

Includes bibliographical references.

Lowe, Alan Vaughan. The laws of war at sea and the 1958 and 1982 conventions. Marine
policy 12(3) July 1988:286-296.

Includes bibliographical references.

Macalister-Smith, Peter. The right to humanitarian assistance in international law. Revue
de droit international, de sciences diplomatiques et politiques 66(3) juillet/septembre
1988:211-233.

Includes bibliographical references.



490

Mushkat, Roda. Jus in bello revisited. Comparative and international law journal of South-
ern Africa 21(1) March 1988:1-51.

Includes bibliographical references.

Obradovic, Konstantin. Les droits de l’homme sont-ils actuellement le fondement du droit
des conflits armés?  Jugoslovenska revija za medunarodno pravo 35(1) 1988:41-51.

Includes bibliographical references.

Patrnogic, Jovica. Thoughts on the relationship between international humanitarian law
and refugee law, their promotion and dissemination. International review of the Red
Cross No. 265 (July/August 1988):367-378.

Includes bibliographical references.

Reisman, William Michael. Which law applies to the Afghan conflict?  American journal
of international law 82(3) July 1988:459-486.

Includes bibliographical references.

Sassoli, Marco. Mise en oeuvre du droit international humanitaire et du droit interna-
tional des droits de l’homme:  une comparaison. Schweizerisches Jahrbuch für
internationales Recht, vol. 43 (1987):24-61.

Includes bibliographical references.

Vitit Muntarbhorn. Protection and assistance for refugees in armed conflicts and internal
disturbances:  reflections on the mandates of the International Red Cross and Red
Crescent Movement and the Office of the United Nations High Commissioner for
Refugees. International review of the Red Cross, No. 265 (July/August 1988):351-
366.

Includes bibliographical references.

Walker, William M. The international law applicable to guerrilla movements in internal
armed conflicts:  a case study of Contra attacks on Nicaraguan farming cooperatives.
New York University journal of international law and politics 21(1) fall 1988:147-
194.

Includes bibliographical references.

Young, Stephen B. Westmoreland v. CBS:  the law of war and the order of battle contro-
versy. Vanderbilt journal of transnational law 21(2) 188:219-279.

Concerns the United States. Includes bibliographical references.

Maintenance of peace

Baehr, Peter R. Political aspects of UN peace-keeping operations. Netherlands interna-
tional law review 35(3) 1988:292-296.

Includes bibliographical references.

Berkhof, G.C. Maintaining international peace and security:  the military dimension.
Netherlands international law review 35(3) 1988:297-310.

Includes bibliographical references.

Diehl, Paul Francis. Peacekeeping operations and the quest for peace. Political science
quarterly 103(3) fall 1988:485-507.

Includes bibliographical references.

Leurdijk, Dick A. The expediency and effectiveness of UN peace-keeping operations.
Netherlands international law review 35(3) 1988:311-317.

Includes bibliographical references.

Liu, F.T. United Nations peace-keeping operations:  their importance and their limita-
tions in a polarized world. Recueil des cours (Hague Academy of International Law),



491

vol. 201 (1987):389-400.

Siekmann, Robert C.R. The codification of general principles for United Nations peace-
keeping operations. Netherlands international law review 35(3) 1988:328-332.

Includes bibliographical references.

Suy, Erik. Legal aspects of UN peace-keeping operations. Netherlands international law
review 35(3) 1988:318-320.

Sybesma-Knol, Neri. UN peace-keeping:  why not?  Netherlands international law re-
view 35(3) 1988:321-327.

Includes bibliographical references.

Virally, Michel. Le maintien de la paix et de la sécurité internationales. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 397-423.

Membership and representation

Metzler, John J. Vietnam’s admission to the United Nations:  a double-edged diplomatic
decision. Issues & studies 24(2) 1988:125-140.

Migliorino, Luigi. La dimensione delle rappresentanze degli Stati presso le Nazioni Unite.
Comunità internazionale 43(3) 1988:338-347.

Includes bibliographical references.

Mzioudet, Hareth. La représentation de l’O.L.P. auprès de l’O.N.U. Etudes internationales
(Association des études internationales (Tunis)) No 28 (October 1988):24-36.

Most-favoured-nation clause

Asociación Latinoamericana de Integración. Lista consolidada de preferencias otorgadas
por los paises miembros ordenada por producto y pais otorgante (Montevideo,
Secretaria General, ALADI, 1988).

The Canada-United States Free Trade Agreement:  the global impact (Washington, D.C.,
Institute for International Economics; Montréal, Canada; Institute for Research on
Public Policy, 1988). 202 p.

Includes bibliographies.

DeRosa, Dean A. Asian preferences and the gains from MFN tariff reductions. World
economy 11(3) September 1988:377-396.

Includes bibliographical references.

Forner Delaygua, Joaquim-Joan. La cláusula de la nácion más favorecida (Madrid, Edi-
torial Civitas, 1988). 110 p.

Includes bibliographical references.

Heuston, Stephen P. United States-Romanian trade relations:  development and use of
most-favored-nation trading status. George Washington journal of international law
and economics 22(2) 1988:379-415.

Includes bibliographical references.

Tovias, Alfred. Trade discrimination in the thirties and eighties. World economy 11(4)
December 1988:501-514.

Includes bibliographical references.

Ustor, Endre. Comments on the codification of the law of most-favoured-nation clauses.
In:  Hungarian perspectives (Budapest, Akadémiai Kiadó, 1988). p. 227-246.

Voitovich, Sergei A. Rezhim naibol’shego blagopriiatstvovaniia v torgovo-
ekonomicheskikh otnosheniiakh. Sovetskii ezhegodnik mezhdunarodnogo prava
(1987):172-186.



492

Summary in English. Includes bibliographical references.

Namibia

Kwakwa, Edward K. The Namibian conflict:  a discussion of the jus ad bellum and the jus
in bello. New York Law School journal of international and comparative law 9(2/3)
1988:195-236.

Includes bibliographical references.

Schrijver, Nico J. The UN Council for Namibia vs. Urenco, UNC and the state of the
Netherlands. Leiden journal of international law 1(1) 1988:25-47.

Narcotic drugs

Chatterjee, Syamal Kumar. A guide to the international drugs conventions: explanatory
materials for the preparation of legislation in the implementation of the major inter-
national drugs conventions, prepared for Commonwealth jurisdictions (London, Com-
monwealth Secretariat, 1988). 178 p.

Includes bibliographical references.

Kurisky, George A. Civil forfeiture of assets:  a final solution to international drug traf-
ficking?  Houston journal of international law 10(2) spring 1988:239-273.

Concerns the United States. Includes bibliographical references.

Natural resources

Alfredsson, Gudmundur S. Indigenous rights in 1988. Nordic journal of international
law 57(3) 1988:353-357.

Includes bibliographical references.

The Antarctic legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988).
288 p.

Includes bibliographical references and index.

Chopra, Sudhir K. Antarctica as a commons regime:  a conceptual framework for coop-
eration and coexistence. In:  The Antarctic legal regime (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff, 1988). p. 163-186.

Includes bibliographical references.

Colliard, Claude-Albert. Droit fluvial international:  les problèmes actuels des ressources
en eau. Revue roumaine d’études internationales 22(3) mai/juin 1988:158-168.

Coquia, Jorge R. The common heritage of mankind:  a new hope of developing States.
Foreign relations journal 3(4) December 1988:17-41.

Includes bibliographical references.

Danilenko, G.M. (Gennadii Mikhailovich). The principle of the “common heritage of
mankind” in international law. Annals of air and space law, vol. 13 (1988):247-265.

Summary in French. Includes bibliographical references.

Friedheim, Robert L. The regime of the Arctic:  distributional or integrative bargaining?
Ocean development and international law 19(6) 1988:493-51Q.

Includes bibliographical references.

Interdisciplinary Symposium on the Antarctic Challenge (3rd, 1987, Kiel, Federal Re-
public of Germany). Antarctic challenge III:  conflicting interests, cooperation, envi-
ronmental protection, economic development (Berlin (West), Dunker Humblot, 1988
). 589 p. ill., maps.

Includes bibliographical references.



493

Joyner, Christopher C. The evolving minerals regime for Antarctica. In:  The Antarctic
legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 129-159.

Also appears in:  Ocean development and international law 19(1) 1988. Includes
bibliographical references.

Joyner, Christopher C. The exclusive economic zone and Antarctica:  the dilemmas of
non-sovereign jurisdiction. Ocean development and international law 19(6) 1988:469-
491.

Includes bibliographical references.

Orrego Vicuña, Francisco. Antarctic mineral exploitation:  the emerging legal framework
(Cambridge; New York, Cambridge University Press, 1988). 615 p. map.

Bibliography:  p. 547-602. Includes index.

Peterson, M.J. Managing the frozen South:  the creation and evolution of the Antarctic
Treaty system (Berkeley, Calif., University of California Press, 1988). 283 p. ill.

Bibliography:  p. 259-275. Includes index.

Poulsen, Halgir Winther. Self-government and natural resources:  the Faroese cases I and
II. Nordic journal of international law 57(3) 1988:338-344.

Rowland, John R. The Treaty regime and the politics of the consultative parties. In:  The
Antarctic legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p.
11-31.

Includes bibliographical references.

Roy Chowdhury, Subrata. Permanent sovereignty over natural resources:  substratum of
the Seoul Declaration. In:  International law and development (Dordrecht, Nether-
lands; Boston, Mass., M. Nijhoff, 1988). p. 59-85.

Includes bibliographical references.

Schram, Gunnar G. Self-government and natural resources. Nordic journal of interna-
tional law 57(3) 1988:331-337.

Schrijver, Nico. Permanent sovereignty over natural resources versus the common heri-
tage of mankind:  complementary or contradictory principles of international eco-
nomic law?  In:  International law and development (Dordrecht, Netherlands; Boston,
Mass., M. Nijhoff, 1988). p. 87-101.

Includes bibliographical references.

Smith, Milton L. The commercial exploitation of mineral resources in outer space. In:
Space law views of the future (Deventer, Netherlands; New York, Kluwer Law and
Taxation, 1988). p. 45-55.

Includes bibliographical references.

Tsamenyi, B. Martin. The World Heritage Convention and its implementation in Austra-
lia. Kansainoikeus ius gentium 5(3/4) 1988:335-367.

Includes bibliographical references.

The United Nations and the Antarctic Treaty system. Proceedings (American Society of
International Law. Meeting), 80th, 1986:269-287.

Contains remarks and discussion.

Non-governmental organizations

Cooperation between intergovernmental organizations and international associations.
Transnational associations 40(6) November/December 1988:275-292.

Series of articles.

Kimball, Lee A. The role of non-governmental organizations in Antarctic affairs. In:  The



494

Antarctic legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p.
33-63.

Includes bibliographical references.

Kowalski, Piotr. Miedzynarodowe organizacje pozarzadowe w systemie ochrony praw
czlowieka. Sprawy miedzynarodowe 41(11) 1988:129-142.

Non-Self-Governing Territories

Canas, Vitalino. Relações entre o ordenamento constitucional português e o ordenamento
juridico do Território de Macau. Revista jurídical de Macau, vol 1. (1988):32-52.

Costa, Alberto. Continuidade e mudança no desenvolvimento jurdico de Macau à luz da
Declaraçâo Conjunta Luso-Chinesa. Revista jurídical de Macau, vol. 1 (1988):53-69.

Cunha Rodrigues, José Narciso da. A administraçâo da justiça e a transçâo político-
administrativa em Macau. Revista jurídical de Macau, vol. 1 (1988):11-31.

Dickinson, Christopher C. Trust-territory sovereignty:  the compact of free association
and Morgan Guaranty Trust v. Republic of Palau. Wisconsin international law jour-
nal 6(2) 1988:245-266.

Quigley, John. The legality of military bases in non-self-governing territory:  the case of
United States bases in Puerto Rico. Denver journal of international law and policy
16(2/3) winter/spring 1988:323-351.

Includes bibliographical references.

Outer space

Baker, Howard A. Liability for damage caused in outer space by space refuse. Annals of
air and space law, vol. 13 (1988):183-227.

Summary in French. Includes bibliographical references.

Baker, Howard A. Protection of the outer space environment:  history and analysis of
Article IX of the outer space treaty. Annals of air and space law, vol. 12 (1987):143-
13.

Summary in French. Includes bibliographical references.

Bourély, Michel G. Legal problems posed by the commercialization of data collected by
the European remote sensing satellite ERS-1. Journal of space law 16(2) 1988:129-
146.

Includes bibliographical references.

Bourély, Michel G. Quelques réflexions au sujet de l’orbite géostationnaire. Annals of air
and space law, vol. 13 (1988):229-245.

Summary in English. Includes bibliographical references.

Bourély, Michel G. Space commercialization and the law. Space policy 4(2) May 1988:131-
142.

Includes bibliographical references.

Capek, Jan. Právni rezim vzdusného prostoru. Právnik 127(7) 1988:662-672.

Summaries in English and Russian. Includes bibliographical references.

Christol, Carl Quimby. Remote sensing and international space law. Journal of space law
16(1)1988:21-44.

Includes bibliographical references.

Cohen, Alexander F. Cosmos 954:  the international law of satellite accidents. In:  Inter-
national incidents:  the law that counts in world politics (Princeton, N.J., Princeton
University Press, 1988). p. 68-84.



495

Includes bibliographical references.

Danilenko, G.M. (Gennadii Mikhailovich). The progressive development of space law:
new opportunities and restraints. In:  Space law:  views of the future (Deventer, Neth-
erlands; New York, Kluwer Law and Taxation, 1988). p. 99-110.

Includes bibliographical references.

Dann, Phillip. The future role of municipal law in regulating space related activities. In:
Space law:  views of the future (Deventer, Netherlands; New York, Kluwer Law and
Taxation, 1988). p. 125-134.

Includes bibliographical references.

Dekanozov, Reginal’d Vladimirovich. The principle of peaceful use in the law of the sea
and space law. Marine policy 12(3) July 1988:271-275.

Diederiks-Verschoor, Isabella Henriëtta Philepina. An introduction to air law. 3rd rev.
and enl. ed. (Deventer, Netherlands; Boston, Mass., Kluwer Law and Taxation Pub-
lishers, 1988). 197 p.

Bibliography:  p. 177-189. Includes index.

Diederiks-Verschoor, Isabella Henriëtta Philepina. Telecommunications satellites and in-
ternational law. Revue belge de droit international 21(1) 1988:239-250.

Includes bibliographical references.

Dietz, Adolf. Satellite communication and copyright law. Revue belge de droit interna-
tional 21(1) 1988:309-318.

Includes bibliographical references.

Droit de l’espace (Paris, A. Pedone, 1988). 370 p. ill.

Includes bibliographical references.

Garcia Moreno, Victor Carlos. Los satélites y el derecho internacional. Boletín mexicano
de derecho comparado 21(63) septiembre/diciembre 1988:991-1045.

Goldman, Nathan C. American space law:  international and domestic (Ames, Iowa,
Iowa State University Press, 1988). 374 p. ill.

Bibliography:  p. 353-365. Includes index.

Górbiel, Andrzej. Maintaining outer space for peaceful purposes:  preliminary interna-
tional legal and political remarks. Polish peace research studies 1(1) 1988:119-145.

Summary in Polish. Includes bibliographical references.

He, Qizhi. Environmental impact of space activities and measures for international pro-
tection. Journal of space law 16(2) 1988:117-127.

Includes bibliographical references.

Hurwitz, Bruce A. Israel and the law of outer space. Israel law review 22(4) summer/
autumn 1988:457-466.

Includes bibliographical references.

Jiefang, Huang. Toward a regulatory regime for competition in space transport. In:  Space
law:  views of the future (Deventer, Netherlands; New York, Kluwer Law and Taxa-
tion, 1988). p. 57-65.

Includes bibliographical references.

Juglart, Michel de. La conquête juridique de l’espace. Annals of air and space law, vol.
13 (1988):267-277.

Summary in English.

Kopal, Vladimir. The role of United Nations declarations of principles in the progressive
development of space law. Journal of space law 16(1) 1988:5-20.



496

Includes bibliographical references.

Legal aspects of commercialization of space activities. Proceedings of the 30th Collo-
quium on the Law of Outer Space, 1987:191-267.

Series of articles. Includes bibliographical references.

Legal aspects of maintaining outer space for peaceful purposes. Proceedings of the 30th
Colloquium on the Law of Outer Space, 1987:1-120.

Series of articles. Includes bibliographical references.

Legal aspects of outer space environmental problems. Proceedings of the 30th Collo-
quium on the Law of Outer Space, 1987:121-190.

Series of articles. Includes bibliographical references.

Maleev, Iurii Nikolaevich. Mezhdunarodno-pravovye problemy rezhima vozdushnogo
prostranstva. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:186-201.

Summary in English. Includes bibliographical references.

Matte, Nicolas Mateesco. L’ère des stations spatiales:  coopération internationale et im-
plications juridiques. Annals of air and space law, vol. 13 (1988):279-307.

Summary in English. Includes bibliographical references.

Matte, Nicolas Mateesco. Outer space and international organizations. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 558-583.

Naveau, Jacques. Précis de droit aérien (Bruxelles, Bruylant, 1988). 351 p.

Bibliography:  p. 311-327. Includes index.

Noll, Alfons A.E. Réglementation internationale relative aux télécommunications par
satellites. Revue belge de droit international 21(1) 1988:275-292.

Includes bibliographical references.

Piradov, Aleksandr Sergeevich. Creating a world space organization:  a global approach
to mastering space. Space policy 4(2) May 1988:112-114.

Postyshev, V.M. Kontseptsiia obshchego naslediia cheloveshestva priminitel’no k Lune i
ee prirodnym resursam. Sovetskii ezhegodnik mezhdunarodnogo prava 1987:223-236.

Summary in English. Includes bibliographical references.

Schwartz, Irmela. Der gewohnheitsrechtliche Aspekt der Abgrenzungsfrage zwischen Luft-
und Weltraum. Zeitschrift für Luft- und Weltraumrecht 37(3) September 1988:228-
233.

Smith, Jacqueline M. Acceptance of prior consent as a means of regulating direct broad-
cast satellites. Emory journal of international dispute resolution 3(1) fall 1988:99-
134.

Includes bibliographical references.

Supancana, Ida Bagus Rahmadi. The contribution of the developing countries to the legal
formulation of future space law. In:  Space law:  views of the future (Deventer, Neth-
erlands; New York, Kluwer Law and Taxation, 1988). p. 113-124.

Includes bibliographical reference.

Taubenfeld, Howard Jack. The Antarctic and outer space:  an analogy in retrospect. In:
The Antarctic legal regime (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988).
p. 269-281.

Includes bibliographical references.

Treaty law and outer space:  the role of the United States. Proceedings (American Society
of International Law. Meeting), 80th, 1986:368-385.

Contains remarks and discussion.



497

Tuinder, Paul Henry. Power and the law-making process concerning outer space. In:  Space
law:  views of the future (Deventer, Netherlands; New York, Kluwer Law and Taxa-
tion, 1988). p. 69-77.

Includes bibliographical references.

The United Nations and legal principles of remote sensing. Proceedings of the 30th Col-
loquium on the Law of Outer Space 1987:268-418.

Series of articles. Includes bibliographical references.

Vries, Walter, W.C. de. The creation of a concept of the law of outer space. In:  Space law:
views of the future (Deventer, Netherlands; New York, Kluwer Law and Taxation,
1988). p. 21-31.

Includes bibliographical references.

Wallace, Helen S. Building a European space policy. Space policy 4(2) May 1988:115-
120.

Includes bibliographical references.

Wiessner, Siegfried. Human activities in outer space:  a framework for decision-making.
In:  Space law:  views of the future (Deventer, Netherlands; New York, Kluwer Law
and Taxation, 1988). p. 7-20.

Includes bibliographical references.

Zwaan, Tanja L. The influence of the achievements and failures of the past on the future
of outer space law. In:  Space law:  views of the future (Deventer, Netherlands; New
York, Kluwer Law and Taxation, 1988). p. 33-41.

Includes bibliographical references.

Peaceful settlement of disputes

Chernick, Marc W. Negotiated settlement to armed conflict:  lessons from the Colombian
peace process. Journal of Interamerican studies and world affairs 30(4) winter 1988/
1989:53-88.

Bibliography:  p. 86-88.

Colliard, Claude-Albert. Le différend franco-canadien sur le “filetage” dans le Golfe du
Saint-Laurent (sentence arbitrale du 17 juillet 1986). Revue générale de droit interna-
tional public 92(2) 1988:273-304.

Includes bibliographical references.

Efinger, Manfred. Internationale Regime in den Ost-West-Beziehungen:  ein Beitrag zur
Erforschung der friedlichen Behandlung internationaler Konflikte (Frankfurt a.M.,
Federal Republic of Germany, Haag + Herchen Verlag, 1988). 193 p. ill.

Summary in English. Bibliography:  p. 181-193.

Environmental dispute resolutions. Natural resources journal 28(1) winter 1988:1-188.

Special issue. Concerns the United States. Includes bibliographical references.

Fogg, Richard. Conflict reduction:  three studies. Peace research reviews 11(1) May
1988:75 p.

Bibliography:  p. 31-36.

The Geneva Accords. Pakistan horizon 41(3) 1988:23-126.

Series of articles. Concerns the Afghanistan situation. Includes bibliographical
references.

Gross, Stein, Janice. International negotiation:  a multidisciplinary perspective. Negotia-
tion journal 4(3) July 1988:221-231.

Bibliography:  p. 230-231.



498

Haass, Richard N. Ripeness and the settlement of international disputes. Survival 30(3)
May/June 1988:232-251.

Includes bibliographical references.

Hafner, Gerhard. Bemühungen um ein gesamteuropäisches Streitbeilegungssystem im
Rahmen der KSZE. In:  Völkerrecht, Recht der Internationalen Organisationen,
Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Re-
public of Germany, Heymanns, 1988). p. 147-171.

International conflict resolution (Boulder, Colo., Westview Press; Dunedin, New Zealand,
University of Otago Press, 1988). 309 p. Proceedings of the Symposium on Interna-
tional Conflict Resolution, held October/November 1987 at the University of Otago,
New Zealand.

Bibliography:  p. 281-289. Includes index.

Kahn, Lynn Sandra. Peacemaking:  a systems approach to conflict management (Lanham,
Md.; New York, University Press of America, 1988). 263 p. ill.

Includes bibliographical references and index.

Lewis, Robert P. What goes around comes around:  can Iran enforce awards of the Iran-
U.S. Claims Tribunal in the United States?  Columbia journal of transnational law
26(3) 1988:515-552.

Includes bibliographical references.

Luard, Evan. Conflict and peace in the modern international system. 2nd completely rev.
ed. (Basingstoke, United Kingdom, Macmillan Press, 1988). 318 p. ill.

Includes bibliography and index.

Mosler, Hermann. Political and justiciable legal disputes:  revival of an old controversy?
In:  Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 216-
229.

Includes bibliographical references.

New approaches to international mediation (New York, Greenwood Press, 1988). 255 p.
ill.

Bibliography:  p.231-244. Includes indexes.

Pascu, Ioan Mircea. Areas of conflict:  Romania’s position regarding the exclusively peace-
ful and negotiated settlement of conflicts between States. Revue roumaine d’études
internationales 22(1) janvier/février 1988:25-32.

Includes bibliographical references.

Patchen, Martin. Resolving disputes between nations:  coercion or conciliation?  (Durham,
N.C., Duke University Press, 1988). 365 p. ill.

Bibliography:  p. 349-361. Includes index.

Political and security questions

Conference report:  the Persian/Arabian Gulf tanker war:  international law or interna-
tional chaos. Ocean development and international law 19(4) 1988:  299-321.

Doxey, Margaret Pamela. International sanctions and recent State practice:  trends and
problems. In:  Contemporary problems of international law:  essays in honour of
Georg Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988).
p. 53-69.

Includes bibliographical references.

Elagab, Omer Yousif. The legality of non-forcible counter-measures in international law
(Oxford, United Kingdom, Clarendon Press, 1988). 255 p.



499

Bibliography:  p. 227-241. Includes index.

Hufford, D. Brian. The war in Lebanon:  the waxing and waning of international norms.
In:  International incidents: the law that counts in world politics (Princeton, N.J.,
Princeton University Press, 1988), p. 144-180.

Includes bibliographical references.

Lee, Margaret C. (Margaret Carol). Political and economic implications of sanctions against
South Africa:  the case of Zimbabwe. Journal of African studies  15(3/4) fall/winter
1988:  52-60.

Includes bibliographical references.

Morgan, Craig A. The shooting of Korean Airlines flight 007:  responses to unauthorized
aerial incursions. In:  International incidents:  the law that counts in world politics
(Princeton, N.J., Princeton University Press, 1988). p. 202-237.

Russo, Francis V. Neutrality at sea in transition:  State practice in the Gulf War as emerg-
ing international law. Ocean development and international law 19(5) 1988:381-399.

Includes bibliographical references.

Socarras, Michael P. The Argentine invasion of the Falklands:  international norms of
signaling. In:  International incidents:  the law that counts in world politics (Princeton,
N.J., Princeton University Press, 1988). p. 115-143.

Includes bibliographical references.

Valki, Lázló. International conflicts and legal sanctions. In:  Hungarian perspectives
(Budapest, Akadémiai Kiadó, 1988). p. 247-265.

Progressive development and codification of international law (in general)

Brammer, Silke. Die Tätigkeit der International Law Commission in den Jahren 1984-
1986. German yearbook of international law 30 1987:  315-342.

Change and stability in international law-making (Berlin (West); New York, W. de Gruyter,
1988). 214 p. Based on the proceedings of two international colloquia held at the
European University Institute, Florence.

Includes indexes.

Dehaussy, Jacques. Travaux de la Commission du droit international [1987]. Annuaire
français de droit international, vol. 33 (1987):434-446.

Includes bibliographical references.

Dembinski, Ludwik. The codification of diplomatic law by the International Law Com-
mission. International Geneva yearbook 1988:22-31.

McCaffrey, Stephen C. The Thirty-ninth Session of the International Law Commission.
American journal of international law 82(1) January 1988:144-151.

Includes bibliographical references.

McCaffrey, Stephen C. The work of the International Law Commission relating to
transfrontier environmental harm. New York University journal of international law
and politics 20(3) spring 1988:715-731.

Includes bibliographical references.

McRae, D.M. The International Law Commission:  codification and progressive devel-
opment after forty years. Canadian yearbook of international law, vol. 25 (1987):355-
368.

Summary in French. Includes bibliographical references.

Miggiani, Mark Anthony. War remnants, a case study in the progressive development of
international law (Genève, Institut universitaire de hautes études internationales, 1988).
231 p.



500

Bibliography:  p. 215-231.

Nahlik, Stanislaw Edward. On codification of international law. Polish yearbook of inter-
national law, vol. 15 (1986):103-118.

Includes bibliographical references.

Pindic, Dimitrije. Nacelo zajednicke bastine covecanstva:  progresivni razvoj savremenog
medunarodnog prava. Jugoslovenska revija za medunarodno pravo 35(3) 1988:347-
362.

Summary in French. Includes bibliographical references.

Quigley, John. The International Law Commission’s crime-delict distinction:  a toothless
tiger?  Revue de droit international, de sciences diplomatiques et politiques 66(2)
avril/juin 1988:  117-161.

Includes bibliographical references.

Schreuer, Christoph. The significance of international organizations in current interna-
tional law. Law and state, vol. 38 (1988):63-103.

Includes bibliographical references.

Tomuschat, Christian. Die Völkerrechtskommission der Vereinten Nationen. Vereinte
Nationen 36(6) Dezember 1988:180-186.

Includes bibliographical references.

Wolfke, Karol. International law-making factors:  an attempt at systematization. Polish
yearbook of international law, vol. 15 (1986):243-250.

Includes bibliographical references.

Recognition of States

Bergin, Antony. The new Australian policy on recognition of States only. Australian out-
look 42(3) December 1988:150-154.

Includes bibliographical references.

Boyle, Francis Anthony. Creating the State of Palestine. Palestine yearbook of interna-
tional law, vol. 4 (1987/1988):15-43.

Includes bibliographical references.

Dixon, M.J. Recent developments in United Kingdom practice concerning the recogni-
tion of States and governments. International lawyer 22(2) spring 1988:555-562.

Includes bibliographical references.

Erasmus, Gerhard. Criteria for determining statehood:  John Dugard’s recognition and
the United Nations. South African journal on human rights 4(2) 1988:207-220.

Fiedler, Wilfried. Das Staatsoberhaupt im Exil. Archiv des Völkerrechts 26(2) 1988:181-
202.

Includes bibliographic references.

Kimminich, Otto. Das Staatsoberhaupt im Völkerrecht. Archiv des Völkerrechts 26(2)
1988:129-168.

Includes bibliographical references.

Schröder, Dieter. Die Bestimmung des Staatsoberhauptes der sozialistischen Staaten im
Völkerrechtsverkehr. Archiv des Völkerrechts 26(2) 1988:169-180.

Includes bibliographical references.



501

Refugees

Falk, Richard A. Accountability, asylum, and sanctuary:  challenging our political and
legal imagination. Denver journal of international law and policy 16(2/3) winter/
spring 1988:199-208.

Concerns the United States.

Fullerton, Maryellen. Restricting the flow of asylum-seekers in Belgium, Denmark, the
Federal Republic of Germany, and the Netherlands:  new challenges to the Geneva
Convention Relating to the Status of Refugees and the European Convention on Hu-
man Rights. Virginia journal of international law 29(1) fall 1988:33-114.

Includes bibliographical references.

Hartman, Joan Fitzpatrick. The principle and practice of temporary refuge:  a customary
norm protecting civilians fleeing internal armed conflict. In:  The new asylum seek-
ers:  refugee law in the 1980s:  the ninth Sokol Colloquium on International Law
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 87-101.

Includes bibliographical references.

Hofmann, Rainer. Flüchtlingsrecht in Afrika. Archiv des Völkerrechts 26(1) 1988:1-22.

Includes bibliographical references.

Hond, Michiel den. “Jet-age refugees”:  in search of balance and cooperation. In:  The
new asylum seekers:  refugee law in the 1980s:  the ninth Sokol Colloquium on Inter-
national Law (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p. 49-56.

Includes bibliographical references.

Jaeger, Gilbert. Irregular movements:  the concept and possible solutions. In:  The new
asylum seekers:  refugee law in the 1980s:  the ninth Sokol Colloquium on Interna-
tional Law (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p.
23-48.

Includes bibliographical references.

Kooijmans, Pieter Hendrik. Ambiguities in refugee law:  some remarks on the concept of
the country of first asylum/Unklarheiten im Flüchtlingsrecht:  einige Bemerkungen
zum Begriff des Landes des ersten Asyls. In:  Fortschritt im Bewusstsein der Grund-
und Menschenrechte/Progress in the spirit of human rights:  Festschrift für Felix
Ermacora (Kehl am Rhein, Federal Republic of Germany; Arlington, Va., Engel, 1988).
p. 401-414.

Krill, Françoise. ICRC action in aid of refugees. International review of the Red Cross,
No. 265 (July/August 1988):328-350.

Bibliography:  p. 349-350.

Mahalu, Costa Ricky. The legal regime for refugees in Eastern Africa. Archiv des
Völkerrechts 26(1) 1988:23-48.

Includes bibliographical references.

Silberstein, Ronald C. United States, Canadian, and international refugee law:  a critical
comparison. Hastings international and comparative law review 12(1) fall 1988:261-
288.

Includes bibliographical references.

Weiss, Paul. Direct administration:  refugee agencies. In:  Manuel sur les organisations
internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988).
p.355-362.



502

Right of asylum

Garvey, Jack I. The new asylum seekers:  addressing their origin. In:  The new asylum
seekers:  refugee law in the 1980s:  the ninth Colloquium on International Law
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 181-194.

Includes bibliographical references.

Goodwin-Gill, Guy S. Nonrefoulement and the new asylum seekers. In:  The new asylum
seekers:  refugee law in the 1980s:  the ninth Sokol Colloquium on International Law
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 103-121.

Includes bibliographical references.

Hailbronner, Kay. Nonrefoulement and “humanitarian” refugees:  customary international
law or wishful legal thinking. In:  The new asylum seekers:  refugee law in the 1980s:
the ninth Sokol Colloquium on International Law (Dordrecht, Netherlands; Boston,
Mass., M. Nijhoff Publishers, 1988). p. 123-158.

Includes bibliographical references.

Kimminich, Otto. Völkerrechtliche und grundgesetzliche Grenzen der Asylrechtsreform/
The limits of international and German constitutional law for a reform of the right of
asylum. In:  Fortschritt im Bewusstsein der Grund- und Menschenrechte/Progress in
the spirit of human rights:  Festschrift für Felix Ermacora (Kehl am Rhein, Federal
Republic of Germany; Arlington, Va., Engel, 1988). p. 385-400.

Martin, David A. The new asylum seekers. In:  The new asylum seekers:  refugee law in
the 1980s:  the ninth Sokol Colloquium on International Law (Dordrecht, Nether-
lands; Boston, Mass., M. Nijhoff Publishers, 1988). p. 1-20.

Includes bibliographical references.

Symonides, Janusz. Territorial asylum. Polish yearbook of international law, vol. 15
(1986):217-232.

Includes bibliographical references.

Self-determination

Berman, Nathaniel. Sovereignty in abeyance:  self-determination and international law.
Wisconsin international law journal 7(1) 1988:51-105.

Blay, Sam. Self-determination and the crisis in New Caledonia:  the search for a legiti-
mate self. Asian survey 28(8) August 1988:863-880.

Includes bibliographical references.

Carty, Anthony. Towards a theoretical and sociological framework for a study of the right
to economic self-determination of peoples. In:  International law and development
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 45-58.

Includes bibliographical references.

D’Estéfano Pisani, Miguel A. La autodeterminación de los pueblos. Revista Cubana de
derecho 17(32) 1988:59-76.

Morgan, Edward M. The imagery and meaning of self-determination. New York Univer-
sity journal of international law and politics 20(2) winter 1988:355-403.

Includes bibliographical references.

Quigley, John. The Palestinian question in international law:  a historical perspective.
Arab studies quarterly 10(1) winter 1988:44-58.

Includes bibliographical references.

Rao, M. Koteswara. Right to self-determination in the post-colonial era:  a survey of
juristic opinion and State practice. Indian journal of international law 28(1) January/
March 1988:58-71.



503

Includes bibliographical references.

Vismara, Maria. Décolonisation:  les Nations Unies et la décolonisation. In:  Manuel sur
les organisations internationales (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff
Publishers, 1988). p. 424-453.

Social defence

Cameron, Iain. Mutual assistance in criminal matters. International and comparative law
quarterly 38(4) 1988:954-965.

McClean, David. Mutual assistance in criminal matters:  the Commonwealth initiative.
International and comparative law quarterly 37(1) January 1988:177-190.

Includes bibliographical references.

Morgan, Edward M. Criminal process, international law, and extraterritorial crime. Uni-
versity of Toronto law journal 38(3) 1988:245-277.

Plachta, Michael. Transfer of proceedings and transfer of prisoners:  new instruments of
cooperation in criminal matters among the socialist countries of Eastern Europe. Con-
necticut journal of international law 3(2) 1988:311-343.

State responsibility

Allott, Philip J. State responsibility and the unmaking of international law. Harvard inter-
national law journal 29(1) winter 1988:1-26.

Includes bibliographical references.

Barboza, Julio. Nuevos aspectos de la responsabilidad internacional. Curso de derecho
internacional, vol. 14 (1988):p. 39-56.

Condorrelli, Luigi. L’imputation à l’Etat d’un fait internationalement illicite:  solutions
classiques et nouvelles tendances. Recueil des cours (Hague Academy of Interna-
tional Law), vol. 189 (1984):9-221.

Bibliography:  p. 216-221.

D’Amato, Anthony A. State responsibility for the exportation of nuclear power technol-
ogy. Virginia law review 74(6) September 1988:1011-1066.

Includes bibliographical references.

De Sena, Pasquale. Condotta di singoli organi e condotta dell’apparato statale in tema di
colpa nell’illecito internazionale. Rivista di diritto internazionale 71(3) 1988:525-
553.

Includes bibliographical references.

Jiménez Piernas, Carlos. La conducta arriesgada y la responsabilidad internacional del
estado (Alicante, Spain, Universidad de Alicante, 1988). 340 p.

Bibliography:  p. 315-334.

Klein, Pierre. La protection diplomatique des doubles nationaux:  reconsidération des
fondements de la règle de non-responsabilité. Revue belge de droit international 21(1)
1988:184-216.

Includes bibliographical references.

Napel, Hans-Martien ten. The concept of international crimes of states:  walking the thin
line between progressive development and disintegration of the international legal
order. Leiden journal of international law 1(2) 1988:149-169.

Noyes, John E. State responsibility and the principle of joint and several liability. Yale
journal of international law 13(2) summer 1988:225-267.

Includes bibliographical references.



504

Pérez González, Manuel. Les organisations internationales et le droit de la responsabilité.
Revue générale de droit international public 92(1) 1988:63-102.

Includes bibliographical references.

Piza Rocafort, Rodolfo E. Responsabilidad del estado y derechos humanos:  el aporte del
derecho administrativo, del derecho internacional y del derecho de los derechos
humanos (San José, Universidad Autónoma de Centro América, 1988). 260 p.

Includes bibliographical and indexes.

Pueyo Losa, Jorge. El derecho a las represalias en tiempo de paz:  condiciones de ejercicio:
reflexiones a la luz de los trabajos de la Comisión de Derecho Internacional en mate-
ria de responsabilidad de los Estados. Revista Española de derecho internacional
40(1) enero/junio 1988:9-40.

Includes bibliographical references.

Ramcharan, Bertrand G. State responsibility for violations of human rights treaties. In:
Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 242-
261.

Includes bibliographical references.

Sachariew, Kamen. State responsibility for multilateral treaty violations:  identifying the
“injured State” and its legal status. Netherlands international law review 35(3)
1988:273-289

Includes bibliographical references.

Seidl-Hohenveldern, Ignaz. Extraterritorial respect for State acts. Hague yearbook of in-
ternational law, vol. 1 (1988):151-162.

Includes bibliographical references.

Smith, Brian D. State responsibility and the marine environment:  the rules of decision
(Oxford, United Kingdom, Clarendon Press, 1988). 281 p.

Bibliography:  p. 257-276. Includes index.

Sturma, Pavel. K problematice obsahu, forem a stupnu mezinárodneprávni odpovednosti.
Právnik 127(8/9) 1988:813-822.

Summaries in English and Russian. Includes bibliographical references.

White, Gillian M. State responsibility in the context of European Community law. In:
Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 301-
318.

Includes bibliographical references.

Zemanek, Karl. Causes and forms of international liability. In:  Contemporary problems
of international law:  essays in honour of Georg Schwarzenberger on his eightieth
birthday (London, Stevens & Sons, 1988). p. 319-332.

Concerns the United States. Includes bibliographical references.

State sovereignty

Crockett, Clyde H. Choice-of-law and the liability of foreign States. Connecticut journal
of international law 4(1) fall 1988:91-120.

Concerns the United States. Includes bibliographical references.

DiBiagio, Thomas M. Federal jurisdiction over foreign governments for violations of
international law:  foreign sovereign immunity and the alien tort statute after Amerada
Hess Shipping Corp. v. Argentine Republic. Maryland journal of international law
and trade 12(2) spring 1988:153-210.



505

Includes bibliographical references.

Kontchou-Kouomégni, Augustin. L’Etat africain, mythe et réalité:  à la recherche de la
souveraineté. Revue juridique et politique, indépendence et coopération 42(1) janvier/
février 1988:42-60.

Includes bibliographical references.

Morin, Jacques-Yvan. Droit et souveraineté à l’aube du XXIe siècle. Canadian yearbook
of international law, vol. 25 (1987):47-114.

Summary in English. Includes bibliographical references.

Rottola, Alessandro. L’art. 6 al. 2 della Convenzione europea di estradizione quale norma
sulla giurisdizione penale dello Stato richiesto. Rivista di diritto internazionale 71(3)
1988:590-600.

Includes bibliographical references.

Salmon, Jean J.A. Les missions diplomatiques entre deux chaises:  immunité diploma-
tique ou immunité d’état?  Annuaire français de droit international, vol. 33 (1987):163-
194.

Includes bibliographical references.

Schreuer, Christoph. State immunity:  some recent developments. (Cambridge, United
Kingdom, Grotius Publications Ltd., 1988). 200 p.

Includes bibliographical references and index.

Staker, Christopher. Public international law and the lex situs rule in property conflicts
and foreign expropriations. British year book of international law, vol. 58 (1987):151-
252.

Includes bibliographical references.

Tomuschat, Christian. Jurisdictional immunities of States and their property:  the draft of
convention of the International Law Commission. In:  Völkerrecht, Recht der
Internationalen Organisationen, Weltwirtschaftsrecht:  Festschrift für Ignaz Seidl-
Hohenveldern (Köln, Federal Republic of Germany, Heymanns, 1988). p. 603-628.

Includes bibliographical references.

Technical cooperation

Baldwin, C. Stephen. Technical cooperation:  process, problems, and prospects. World
affairs 150(4) spring 1988:239-250.

Benjelloun, Abdellatif. Pour un nouvel ordre technologique international. Revue juridique
politique et économique du Maroc, vol. 29 (1988):45-58.

Blakeney, Michael. Transfer of technology and developing nations. Fordham interna-
tional law journal 11(4) 1988:689-723.

Crisis and response:  the challenge to South-South economic co-operation (Kuala Lumpur,
Institute of Strategic and International Studies, 1988). 450 p. ill.

Includes bibliographical references.

Hill, Malcolm R. East-West technology transfer:  the British experience. Review of so-
cialist law 14(4) 1988:331-361.

Includes bibliographical references.

Kokkini-Iatridou, D. Science and technology for development:  individual property and
public interest. In:  International law and development (Dordrecht, Netherlands; Bos-
ton, Mass., M. Nijhoff, 1988). p. 119-130.

Includes bibliographical references.

Vitzthum, Wolfgang Graf. Le transfert de technologie, les espaces non-nationaux et l’ordre



506

économique international. Revue de la recherche juridique, droit prospectif, 13(2)
1988:365-387.

Trade and development

Andersen-Speekenbrink, Cecilia. The legal dimension of socio-cultural effects of private
foreign enterprise:  the Lomé-III Convention. In:  International law and development
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 283-294.

Includes bibliographical references.

Bertrams, Roeland F. Countertrade and the Third World. In:  International law and devel-
opment (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 213-225.

Includes bibliographical references.

Colliard, Claude-Albert. L’adoption par l’Assemblée générale de la Déclaration sur le
droit au développement (4 décembre 1986). Annuaire français de droit international,
vol. 33 (1987):614-628.

Includes bibliographical references.

Dicke, Detlev Christian. The concept of economic coercion:  a wrong in itself. In:  Inter-
national law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff,
1988). p. 187-191.

Includes bibliographical references.

Fischer, Peter. Some recent trends and developments in the law of foreign investments.
In:  Völkerrecht, Recht der Internationalen Organisationen, Weltwirtschaftsrecht:
Festschrift für Ignaz Seidl-Hohenveldern (Köln, Federal Republic of Germany,
Heymanns, 1988).  p. 95-108.

Includes bibliographical references.

Haquani, Zalma_. La CNUCEO VII entre l’impasse et l’ouverture. Revue générale de
droit international public 92(2) 1988:335-364.

Includes bibliographical references.

Head, Ivan L. The contribution of international law to development. Canadian yearbook
of international law, vol. 25 (1987):29-45.

Summary in French. Includes bibliographical references.

International law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff,
1988). 457 p.

Bibliography:  p. 439-451. Includes index.

Kenig-Witkowska, Maria Magdalena. The paradigm of development in international law
(Baden-Baden, Federal Republic of Germany, Nomos, 1988). 138 p.

Bibliography:  p. 132-138.

Kiwanuka, Richard N. Developing rights, the UN Declaration on the Right to Develop-
ment. Netherlands international law review 35(3) 1988:257-272.

Includes bibliographical references.

Metaxas, Spyro A. Entreprises transnationales et codes de conduite:  cadre juridique et
questions d’effectivité (Zurich, Switzerland, Schulthess Polygraphischer Verlag, 1988).
360 p.

Bibliography:  p. 325-351. Includes index.

Nasseri, Kurosh. The multimodal convention. Journal of maritime law and commerce
19(2) April 1988:231-260.

Concerns the United States. Includes bibliographical references.

Pelikahn, Horst-Michael. Internationale Rohstoffabkommen:  neurere Entwicklungen.



507

Archiv des Völkerrechts 26(1) 1988:67-88.

Includes bibliographical references.

Pernice, Ingolf. Die Haftung internationaler Organisationen und ihrer Mitarbeiter:
dargestellt am “Fall” des internationalen Zinnrates. Archiv des Völkerrechts 26(3/4)
1988:406-433.

Includes bibliographical references.

Peters, Paul. Investment risk and trust:  the role of international law. In:  International
law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff, 1988). p.
131-162.

Includes bibliographical references.

Singh, Nagendra. Sustainable development as a principle of international law. In:  Inter-
national law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff,
1988). p. 1-11.

Includes bibliographical references.

Tiewul, Sylvanus A. Transnational corporations and emerging international legal stan-
dards. In:  International law and development (Dordrecht, Netherlands; Boston, Mass.,
M. Nijhoff, 1988). p. 105-117.

Includes bibliographical references.

Waardenburg, J. George. Co-operation in social research:  alternatives in development.
In:  International law and development (Dordrecht, Netherlands; Boston, Mass., M.
Nijhoff, 1988). p. 21-28.

Includes bibliographical references.

Trusteeship

Dreyer, Ronald. Namibia and Angola:  the search for independence and regional secu-
rity, 1966-1988 (Geneva, Programme for Strategic and International Security Stud-
ies, 1988). 59 p.

Includes bibliographical references.

Use of force

Diaz Barrado, Cástor Miguel. La pretensión de justificar el uso de la fuerza con base en
“consideraciones humanitarias”:  análisis de la práctica internacional contemporánea.
Revista Española de derecho internacional 40(1) enero/junio 1988:41-77.

Summary in English. Includes bibliographical references.

Elias, Taslim Olawale. Scope and meaning of Article 2(4) of the United Nations Charter.
In:  Contemporary problems of international law:  essays in honour of Georg
Schwarzenberger on his eightieth birthday (London, Stevens & Sons, 1988). p. 70-
85.

Includes bibliographical references.

Fernandez-Flores, José-Luis. Use of force and international community. Civil and mili-
tary law journal 24(1) 1988:7-14.

Gill, Terry Douglas. The law of armed attack in the context of the Nicaragua case. Hague
yearbook of international law, vol. 1(1988):30-58.

Includes bibliographical references.

Maunu, Antti. Voimankäytön kielto kansainvälisessä oikeudessa/The prohibition of the
use of force in international law. Kansainoikeus ius gentium 5(3/4) 1988:261-285.

Montero, Etienne. Procès Nicaragua c. Etats-Unis d’Amérique:  le concept d’agression
armée et l’assistance à des rebelles. Rivista di studi politici internazionali 55(2) aprile/



508

giugno 1988:247-256.

Includes bibliographical references.

Mushkat, Roda. How useful is the concept of the just war in international law?  Revue de
droit international, de sciences diplomatiques et politiques 66(3) juillet/septembre
1988:163-190.

Includes bibliographical references.

Phillips, Tod A. Exchanging excuses for uses of force:  the tug of war in the Persian Gulf.
Houston journal of international law 10(2) spring 1988:275-293.

Concerns the United States. Includes bibliographical references.

Sadurska, Romana. Threats of force. American journal of international law 82(2) April
1988:239-268.

Includes bibliographical references.

The use of force:  military power and international politics. 3rd ed. (Lanham, Md.; New
York, University Press of America, 1988). 730 p. ill. map.

Bibliography:  p. 727-728.

Venturini, Gabriella  Necessità e proporzionalità nell’uso della forza militare in diritto
internazionale (Milano, Italy, Dott. A. Giuffre editore, 1988). 193 p.

Bibliography:  p. 175-193. Includes index.

Wilson, Heather A. International law and the use of force by national liberation move-
ments (Oxford, United Kingdom, Clarendon Press, 1988). 209 p.

Bibliography:  p. 188-203. Includes index.

C. INTERGOVERNMENTAL ORGANIZATIONS RELATED TO THE UNITED NATIONS

General Agreement on Tariffs and Trade

Besson, Jacques. Les pays en voie de développement au sein du GATT:  analyse du statut
spécial des pays en voie de développement (Genève, Institut universitaire de hautes
études internationales, 1988). 82 p.

Bibliography:  p. 79-82.

Blokker, Niels. GATT en mensenrechten. Nederlands Tijdschrift voor de Mensenrechten
13(1) 1988:3-18.

Butkiewicz, Ewa. Impact of development needs on international trade regulation. In:
International law and development (Dordrecht, Netherlands, Boston, Mass., M. Nijhoff,
1988). p. 193-201.

Includes bibliographical references.

Damschroder, Mark L. Intellectual property rights and the GATT:  United States goals in
the Uruguay Round. Vanderbilt journal of transnational law 21(2) 1988:367-400.

Includes bibliographical references.

English, Richard D. The Mexican accession to the General Agreement on Tariffs and
Trade. Texas international law journal 23(3) summer 1988:339-393.

Includes bibliographical references.

Feng, Yu-shu. China’s membership of GATT:  a practical proposal. Journal of world
trade 22(6) December 1988:53-70.

Includes bibliographical references.

Koekkoek, K.A. The integration of developing countries in the GATT system. World
development 16(8) August 1988:947-957.



509

Bibliography:  p. 957.

Kofele-Kale, Ndiva. The principle of preferential treatment in the law of GATT:  toward
achieving the objective of an equitable world trading system. California Western in-
ternational law journal 18(2) 1987/1988:291-333.

Includes bibliographical references.

Lang, Franz Peter. Sanctions under GATT article XIX versus voluntary export restraints.
Intereconomics 23(4) July/August 1988:178-183.

Includes bibliographical references.

Petersmann, Ernst-Ulrich. Strengthening GATT procedures for settling trade disputes.
World economy 11(1) March 1988:55-89.

Includes bibliographical references.

Schoenbaum, Thomas J. Antidumping and countervailing duties and the GATT:  an evalu-
ation and a proposal for a unified remedy for unfair international trade. German year-
book of international law, vol. 30 (1987):177-204.

Includes bibliographical references.

Van Bael, Ivo. The GATT dispute settlement procedure. Journal of world trade 22(4)
August 1988:67-77.

Includes bibliographical references.

Venturini, Gabriella. L’accordo generale sulle tariffe, doganali e il commercio (GATT):
testi e casi (Milano, Italy, Giuffrè Editore, 1988). 598 p.

Bibliography:  p. xi-xiv.

Venturini, Gabriella. GATT, domestic adjudication and international conciliation. Italian
yearbook of international law, vol. 7 (1986/1987):96-104.

Includes bibliographical references.

Zeller, William D. Countertrade, the GATT, and the theory of the second best. Hastings
international comparative law review 11(2) winter 1988:247-288.

Includes bibliographical references.

Sheng, Henry R. Defining relationships and resolving conflicts between interrelated mul-
tinational trade agreements:  the experience of the MFA and the GATT. Stanford jour-
nal of international law 25(1) fall 1988:45-101.

Includes bibliographical references.

International Atomic Energy Agency

Händl, Gunther. Transboundary nuclear accidents:  the post-Chernobyl multilateral legis-
lative agenda. Ecology law quarterly 15(2) 1988:203-248.

Includes bibliographical references.

Keeley, James F. International Atomic Energy Agency safeguards:  observations on les-
sons for verifying a chemical weapons convention (Ottawa, The Division, 1988). 63
p. ill.

Summary in French. Bibliography:  p. 58-63.

International Centre for Settlement of Investment Disputes

Agyemang, Augustus Asante. African States and ICSID arbitration. Comparative and
international law journal of Southern Africa 21(2) July 1988:177-189.

Includes bibliographical references.

Baker, James C. ICSID arbitration and the U.S. multinational corporation:  an alternative
dispute resolution method in international business. Journal of international arbitra-



510

tion 5(4) December 1988:81-95.

Includes bibliographical references.

Franzoni, Dorothy Black. International law:  enforcement of International Centre for Settle-
ment of Investment Disputes arbitral awards in the United States:  signatories to the
Convention on the Settlement of Investment Disputes Between States and Nationals
of Other States are not entitled to sovereign immunity with respect to enforcement of
ICSID arbitral awards, Liberian Eastern Timber Corp. v. Government of Republic of
Liberia, 650 F. Supp. 73 (S.D.N.Y. 1986). Georgia journal of international and com-
parative law 18(1) spring 1988:101-117.

Includes bibliographical references.

Lopina, David A. The International Centre for Settlement of Investment Disputes:  in-
vestment arbitration for the 1990s. Ohio State journal of dispute resolution 4 1988:107-
122.

Peter, Chris Maina. Settlement of investment disputes. Journal of international arbitra-
tion 5(1) March 1988:67-87.

Includes bibliographical references.

International Civil Aviation Organization

Barlow, Patricia M. Aviation antitrust:  the extraterritorial application of the United States
antitrust laws and international air transportation (Deventer, Netherlands; Boston,
Mass., Kluwer Law and Taxation Publishers, 1988). 210 p.

Bibliography:  p. xxv-xxxvii. Includes index.

Gertler, Joseph Z. Obsolescence of bilateral air transport agreements:  a problem and a
challenge. Annals of air and space law, vol. 13 (1988):39-63.

Summary in French. Includes bibliographical references.

Goldhirsch, Lawrence B. The Warsaw Convention annotated:  a legal handbook
(Dordrecht, Netherlands; Boston, Mass., M. Nijhoff Publishers, 1988). 411 p.

Includes index.

Kim, Doo Hwan. Some considerations of the draft for the convention on an integrated
system of international aviation liability. Journal of air law and commerce 53(3) spring
1988:765-796.

Includes bibliographical references.

Milde, Michael. The role of ICAO in the suppression of drug abuse and illicit trafficking.
Annals of air and space law, vol. 13 (1988):133-159.

Summary in French. Includes bibliographical references.

Sochor, Eugène. L’OACI au sein de l’ONU:  le fonctionnalisme et ses applications. Etudes
internationales (Centre québécois de relations internationales), 19(2) juin 1988:273-
291.

Summary in English. Includes bibliographical references.

International Labour Organization

Berman, Howard R. The international Labour Organization and indigenous peoples:  re-
vision of ILO Convention No. 107 at the 75th session of the International Labour
Conference, 1988. Review (International Commission of Jurists), No. 41 (December
1988):48-57.

Includes bibliographical references.

Beutler, Laurel A. The ILO and IMF:  permissibility and desirability of a proposal to meet
the contemporary realities of the international protection of labor rights. Syracuse



511

journal of international law and commerce 14(3) spring 1988:455-477.

Includes bibliographical references.

Cesarini, Paolo. The constitutional reform of the International Labour Organization (1986).
Italian yearbook of international law, vol. 7 (1986/1987):216-250.

Includes bibliographical references.

Fopma, Jantine. Minimum international labour standards:  the right to freely chosen work
and the prohibition of forced labor. In:  International law and development (Dordrecht,
Netherlands; Boston, Mass., M. Nijhoff, 1988). p. 305-316.

Includes bibliographical references.

ILO. Constitutión de la Organización Internacional de Trabajo y reglamento de la
Conferencia Internacional del Trabajo (Ginebra, 1988). 88 p.

Maupain, Francis. La réforme de l’Organisation internationale du travail. Annuaire français
de droit international, vol. 33 (1987):478-497.

Includes bibliographical references.

Mestral, Armand L.C. de. L’évolution des rapports entre le droit canadien et le droit inter-
national un demi-siècle après l’affaire des conventions internationales de travail. Ca-
nadian yearbook of international law, vol. 25 (1987):301-324.

Summary in English. Includes bibliographical references.

Ndiaye, M. OIT et la protection des libertés fondamentales des travailleurs en Afrique
francophone (à partir de quelques pays) (Versailles, France, Université de Paris X,
Academie de Versailles, 1988). 4 vols. and annex.

Simamba, B.H. The jurisdiction of the ILO to hear complaints regarding trade union
freedom. Comparative and international law journal of Southern Africa 21(3)
1988:410-420.

International Monetary Fund

Dauvergne, Alain. Le Fonds monétaire international:  un monde sous influences (Paris,
Editions Alain Moreau, 1988). 236 p. ill.

Bibliography:  p. 229-230. Includes index.

Denters, Erik. IMF conditionality:  economic, social and cultural rights, and the evolving
principle of solidarity. In:  International law and development (Dordrecht, Nether-
lands; Boston, Mass., M. Nijhoff, 1988). p. 235-246.

Includes bibliographical references.

Ferguson, Tyrone. The Third World and decision making in the International Monetary
Fund:  the quest for full and effective participation (London; New York, Pinter Pub-
lishers, 1988). 262 p. ill.

Bibliography:  p. 241. Includes index.

Gold, J. IMF:  some effects on private parties and private transactions. In:  Prospects for
international lending and reschedulings (New York, 1988). Chap. 13, p. 1-112.

Gold, Joseph, Sir. The Group of Five in international monetary arrangements. In:  Con-
temporary problems in international law:  essays in honour of Georg Schwarzenberger
on his eightieth birthday (London, Stevens & Sons, 1988). p. 86-115.

Includes bibliographical references.

The IMF:  facing new challenges. Finance and development 25(2) June 1988:2-19.

Series of articles.

The International Monetary Fund and the developing countries. Economic bulletin (Na-
tional Bank of Egypt) 41(1/2) 1988:5-17.



512

Lelart, Michel. Les nouvelles orientations du Fonds monétaire international. Savings and
development 12(2) 1988:163-181.

Summary in English. Includes bibliographical references.

Lelart, Michel. Les opérations du Fonds monétaire international. 2 éd. (Paris, Economica,
1988). 441 p. ill.

Bibliography:  p. 419-431.

Samson, Clément. L’encadrement juridique de la conditionnalité des accords de confir-
mation du Fonds monétaire international. Etudes internationales (Centre québécois
de relations internationales) 19(4) décember 1988:651-671.

Summary in English. Includes bibliographical references.

Sandner, Paul. IWF — Weltbank:  Entwicklungshilfe oder finanzpolitischer knüppel für
die “Dritte Welt”?  6. Aufl. (Stuttgart, Federal Republic of Germany, Schmetterling
Verlag, 1988). 126 p. ill.

Bibliography:  p. 120-123. Includes index.

Sarcevic, Petar A. Some legal aspects of the problem of foreign debt. Jugoslovenska
revija za medunarodno pravo 35(1) 1988:62-74.

Includes bibliographical references.

Sidell, Scott R. The IMF and Third-World political instability:  is there a connection?
(New York, St. Martin’s Press, 1988). 82 p. ill. Bibliography:  p. 77-80. Includes
index.

Verloren van Thematt, Joan P. Some notes on IMF conditionality with a human face. In:
International law and development (Dordrecht, Netherlands; Boston, Mass., M. Nijhoff,
1988). p. 229-234.

Includes bibliographical references.

International Telecommunication Union

Codding, George Arthur. The 1989 ITU Plenipotentiary and the IFRB. Telecommunica-
tions policy 12(3) September 1988:234-242.

Drake, William J. WATTC-88:  restructuring the International Telecommunication Regu-
lations. Telecommunications policy 12(3) September 1988:217-233.

Hurwitz, Bruce A. The labyrinth of international telecommunications law:  direct broad-
cast satellites. Netherlands international law review 35(2) 1988:145-180.

Includes bibliographical references.

United Nations Educational, Scientific and Cultural Organization

Agrawal, S.P. Unesco and social sciences:  retrospect and prospect (New Delhi, Concept
Publishing Co., 1988). 366 p.

Includes index.

Carducci Artenisio, Ludovico. UNESCO:  una pagina nuova?  Affari esteri 20(77) inverno
1988:79-90.

Coate, Roger A. Unilateralism, ideology, and U.S. foreign policy:  the United States in
and out of UNESCO  (Boulder, Colo., L. Rienner Publishers, 1988). 182 p.

Bibliography:  p. 173-177. Includes index.

Colin, Jean-Pierre. L’avenir indécis du système des Nations Unies:  l’exemple de l’Unesco.
Revue belge de droit international 21(1) 1988:5-34.

Includes bibliographical references.

Jones, Phillip W. (Phillip Worner). International policies for Third World education:



513

Unesco, literacy and development (London; New York, Routledge, 1988). 274 p.

Includes bibliographical references and index.

Obinna Okere, B. International regulation of the return and restitution of cultural prop-
erty. Revue hellénique de droit international, vol. 40/41 (1987/1988):141-156.

Includes bibliographical references.

Reichelt, Gerte. La protection internationale des biens culturels/International protection
of cultural property. Revue de droit uniforme, No. 1 (1988):52-132.

Text in English and French. Bibliography:  p. 128-131.

Role of UNESCO in scientific and technological development (Dhaka, UNAB (United
Nations Association Bangladesh), 1988). 300 p.

Includes bibliographical references.

Schöni, Walter. UNESCO — Krise der westlichen Hegemonie:  staatliche
Kulturkonzeptionen und die politische Rolle der Schweiz (Frankfurt a.M., Federal
Republic of Germany; New York, Campus Verlag, 1988). 267 p. ill.

Bibliography:  p. 261-267.

Shamsuddin, M. UNESCO and the flow of information:  a case study. Pakistan horizon
41(2) 1988:31-49.

Includes bibliographical references.

Singh, S. Nihal. The rise and fall of Unesco (Riverdale, Md., The Riverdale Co., Inc.,
Publishers, 1988). 137 p.

Includes bibliographical references and index.

Soljan, Niksa Nikola. UNESCO:  a way out of the crisis. Contemporary review 253(1474)
November 1988:237-240.

Tocatlian, Jacques. The role of Unesco in international scientific communication. Annals
of the American Academy of Political and Social Science, vol. 495 (January 1988):84-
94.

Includes bibliographical references.

Witte, Barthold C. A new start for the UNESCO. Aussenpolitik:  German foreign affairs
review, 39(1) 1988:36-45.

United Nations Industrial Development Organization

Fuhr, Harald. Kleingewerbefürderung durch die Weltbank und die UNIDO:  zur
Generierung und Implementation entwicklangspolitischer Konzeptionen in
internationalen Organisationen. Vierteljahresberichte, No. 113 (September 1988):289-
296.

Summaries in English and French.

Die Organisation der Vereinten Nationen für Industrielle Entwicklung (Berlin, Staatsverlag
der Deutschen Demokratischen Republik, 1988). 415 p.

Text in German, Russian, English and French. Includes index.

Universal Postal Union

Ranaivoson, Henri. L’Union postale universelle (UPU) et la constitution d’un territoire
postal unique:  analyse juridique de la genèse, de l’évolution et du fonctionnement
d’une institution spécialisée des Nations Unies (Berne, Ed. de l’auteur, 1988). 290 p.



514

World Bank

Benhassine, Mohammed Lakhdar. La pensée économique du FMI et de la BIRD et les
incidences de leur politique d’ajustement sur la politique de développement des pays
du “Tiers monde”, avec référence à l’Algerie. Revue algérienne des sciences juridiques,
économiques et politiques 26(2) juin 1988:463-480.

Includes bibliographical references.

Berger, Klaus Peter. The new Multilateral Investment Guarantee Agency globalizing the
investment insurance approach towards development. Syracuse journal of interna-
tional law and commerce 15(1) fall 1988:13-58.

Includes bibliographical references.

Hoof, Godefridus J.H. van. Supervision with respect to the right to food and the role of
the World Bank. In:  International law and development (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff, 1988). p. 317-337.

Includes bibliographical references.

Petersmann, Hans Gerhard. Financial assistance to developing countries:  the changing
role of the World Bank and International Monetary Fund:  institutional, legal, and
policy perspectives (Bonn, Europa Union Verlag, 1988). 123 p.

Bibliography: p. 91-100.

Petersmann, Hans Gerhard. The Multilateral Investment Guarantee Agency:  a new in-
strument for the further development of international economic law. Law and state,
vol. 38 (1988):50-62.

Includes bibliographical references.

Shihata, Ibrahim F.I. MIGA and foreign investment:  origins, operations, policies and
documents of the Multilateral Investment Guarantee Agency (Dordrecht, Netherlands;
Boston, Mass., M. Nijhoff, 1988). 540 p.

Includes bibliographical references and index.

Shihata, Ibrahim F.I. The Multilateral Investment Guarantee Agency (MIGA) and the
legal treatment of foreign investment. Recueil des cours (Hague Academy of Interna-
tional Law), vol. 203 (1987):95-320.

Bibliography:  p. 103-105.

Die Weltbank:  Struktur, Aufgaben und Bedeutung (Berlin (West), Deutsche Gesellschaft
für die Vereinten Nationen, Landesverband Berlin, 1988). 187 p.

Text in German or English. Includes bibliographical references.

The World Bank and the International Monetary Fund. Proceedings (American Society
of International Law. Meeting), 80th, 1986:21-42. Contains remarks and discussion.

World Health Organization

Four decades of achievement:  highlights of the work of WHO (Geneva, World Health
Organization, 1988). 39 p. ill.

Torrelli, Maurice. Le SIDA et la lutte anti-épidémiologique. Annuaire français de droit
international, vol. 33 (1987):195-209.

Includes bibliographical references.

World Intellectual Property Organization

Benko, Robert P. Intellectual property rights and the Uruguay Round. World economy
11(2) June 1988:217-231.

Includes bibliographical references.



515

Byrne-Sutton, Quentin. Le traffic international des biens culturels sous l’angle de leur
revendication par l’Etat d’origine:  aspects de droit international privé (Zurich
Switerland, Schulthess Polygraphischer Verlag, 1988). 274 p. Bibliography:  p. 251-
266.

Dohlman, Ebba. International piracy and intellectual property. OECD observer, No. 154
(October/November 1988):33-37.

Katzenberger, Paul. Protection of the author as the weaker party to a contract under inter-
national copyright contract law. International review of industrial property and copy-
right law 19(6) 1988:731-739.

Includes bibliographical references.

Poulantzas, Dion M. Intellectual property rights within the framework of international
organizations and national agencies. Revue de droit international, de sciences
diplomatiques et politiques 66(3) juillet/septembre 1988:191-210.

Includes bibliographical references.




