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Introduction
1.
This report reflects the work of a Study Group established by the Commission to consider contemporary issues relating to the most-favoured nation (MFN) clause. The Commission studied the topic of the MFN clause from 1967 until 1978, although no multilateral treaty was concluded on the basis of the draft articles it had elaborated. Since then MFN had become the cornerstone of the WTO and had been included in countless bilateral and regional investment agreements. In particular, controversies had arisen in the context of bilateral investment agreements over the extension of MFN from substantive obligations to dispute settlement provisions. The report surveys those developments and provides some commentary on the interpretation of MFN provisions.

2.
In considering this topic, the Study Group sought to determine whether it could produce an outcome that would be useful in practice both in respect of the inclusion of MFN clauses in treaties and in the interpretation and application of MFN clauses in the decisions of tribunals and elsewhere. The Study Group considered whether there was any utility in revising the 1978 draft articles or in preparing a set of new draft articles and came to the conclusion that there was not.
 While the Study Group focused its particular attention on MFN clauses in the context of investment agreements, it also sought to consider MFN clauses in a broader context. The conclusions of the Study Group are set out in paragraphs 212-217 below.
Part I
Background

3.
This Part sets out the background to the Study Group’s work and describes the previous work of the Commission on MFN clauses. It then considers developments in the use of MFN clauses since 1978.
A.
Genesis and purpose of the Study Group’s work
4.
In 1978, the Commission adopted draft articles on the topic of the most-favoured-nation (MFN) clause.
 No action was taken by the General Assembly to convene a conference to turn these draft articles into a convention. In 2006, at the fifty-eighth session of the ILC, the Working Group on the Long-Term Programme of Work discussed whether the MFN clause should be considered again. The matter was considered by an informal working group of the Commission at its fifty-ninth session (2007), and at its sixtieth session (2008) the Commission decided to include the topic of the most-favoured-nation clause on the long-term work programme. At the same session, the Commission decided to include the topic in its current programme of work and to establish a study group at its sixty-first session, which was co-chaired by Mr. Donald McRae and Mr. Rohan Perera.
 Since 2012, the Study Group has been chaired by Mr. McRae and, in his absence, by Mr. Mathias Forteau.
5.
In deciding to look again at the question of the most-favoured-nation clause, the Commission was influenced by the developments that had taken place since 1978, including the expansion of the application of MFN in the context of the WTO, the pervasive inclusion of MFN provisions in bilateral investment treaties and investment provisions in regional economic integration arrangements, and the specific difficulties that had arisen in the interpretation and application of MFN provisions in investment treaties.

6.
The Study Group held 24 meetings between 2009 and 2015. The Study Group agreed upon a framework that would serve as a road map for its work, in the light of issues highlighted in the syllabus on the topic.
 Its work proceeded on the basis of informal working papers and other informal documents were prepared by members of the Commission to assist the Study Group in its work.

7. 
Throughout its consideration of the topic, the Commission received comments from States in the Sixth Committee on the work of the Study Group. Although some States showed reluctance over the Commission’s consideration of the topic,
 the general view was that the Commission could make a contribution in this area. The Commission had to respect the fact that MFN provisions come in a variety of forms and uniformity in interpretation or application could not necessarily be expected.
 In line with the general orientation of the Study-Group, the view was frequently expressed that the Commission should not produce new draft articles nor attempt to revise the 1978 draft articles.
 Generally, it was felt that the Commission should identify trends in the interpretation of MFN clauses and provide guidance for treaty negotiators, policy makers and practitioners in the investment area.
 

8.
The Study Group decided not to attempt to decide between the conflicting views of investment tribunals over the application of MFN clauses to dispute settlement provisions. The Commission does not have an authoritative role in relation to the decisions of investment tribunals, and to conclude that one tribunal was right and another wrong would simply insert the Commission as just another voice in an ongoing debate. 

9. 
Instead, the Study Group considered that some explanation or elaboration of the Commission’s approach in 1978 would be useful, particularly in light of the uncertainty about how MFN clauses are to be interpreted. The Study Group also felt that it would be useful to elaborate on the application of the rules of treaty interpretation to the interpretation of MFN provisions.
B.
The 1978 draft articles 
1.
Origins
10.
When the topic of MFN was first proposed in the Commission in 1964, it was in the context of the discussion of “treaties and third States.”
 And when the Commission decided to include the topic in its programme of work in 1967, the title of the topic was “the most-favoured-nation clause in the law of treaties.”
 It was a topic, therefore, on treaty law. 

11.
Historically, MFN clauses were contained in bilateral treaties of friendship, commerce and navigation whose main function was to regulate a variety of matters between the parties, usually of a commercial nature.
 Although the Special Rapporteurs for the 1978 draft articles looked broadly at the way in which MFN clauses had been applied in domestic courts, in treaties, and in the decisions of international tribunals, the 1978 draft articles focused generally on the traditional function of MFN clauses in bilateral treaties on trade. 

12.
Thus, while the core function of an MFN clause is often seen today to be its automatic and unconditional extension of benefits, the 1978 draft articles contain detailed and lengthy provisions on the “condition of compensation” and “condition of reciprocal treatment,” reflecting perhaps a preoccupation in part with the situation of State trading countries which did not favour the completely automatic operation of the MFN clauses. Furthermore, controversy was to develop over the treatment of matters such as customs unions and preferences for developing countries.
2.
Key provisions
13.
Although the 1978 draft articles dealt with a variety of matters, some of which appear to have been supplanted by subsequent developments, they laid out the core elements of MFN provisions and provided directions for their application that are key to the functioning of MFN clauses today. The definition of an MFN clause was as follows: 

“treatment accorded by the granting State to the beneficiary State, or to persons or things in a determined relationship with that State, not less favourable than treatment extended by the granting State to a third State or to persons or things in the same relationship with that third State.”

Although this definition has been criticized as being obscure
 it does contain the key elements of an MFN clause, and the subsequent provisions of the draft articles elaborate on this.

14.
In particular, the draft articles make clear that MFN treatment is not an exception to the general rule of the effect of treaties vis-à-vis third States.
 The right to MFN treatment is premised on the treaty containing the MFN clause being the basic treaty establishing the juridical link between the granting State and the beneficiary State. In other words, the right of the beneficiary State to MFN treatment arises only from the MFN clause in a treaty between the granting State and the beneficiary State and not from a treaty between the granting State and the third State. Thus, no jus tertii is created. In this regard, the Commission was giving effect to what had already been decided by the International Court of Justice in the Anglo-Iranian Oil Co case.

15.
The draft articles also include an important statement of the ejusdem generis principle in its application to MFN clauses. In doing this, the Commission had relied extensively on the practice and jurisprudence under GATT of the notion of “like products.” The Commission’s treatment of the ejusdem generis principle is in two parts. First, article 9(1) provides:

“Under a most-favoured-nation clause, the beneficiary State acquires, for itself or for those persons or things in a determined relationship with it, only those rights that fall within the limits of the subject-matter of the clause.”

Second, article 10(1) provides:

“Under a most-favoured-nation clause the beneficiary State acquires a right to most-favoured-nation treatment only if the granting State extends to a third State benefits within the subject matter of the clause.”

16.
Articles 9 and 10 also make clear that where the benefit is for persons or things within a determined relationship with the beneficiary State, they must belong to the same category and have the same relationship with the beneficiary State as persons or things within a determined relationship with the third State.

17.
The 1978 draft articles also dealt with the operation of MFN clauses that were conditional on the receipt of compensation or the provision of reciprocal benefits. In addition, it provided specific rules relating to MFN treatment and developing States, frontier traffic, and landlocked States. 

18.
The provisions relating to developing countries turned out to be one of the reasons why the work of the Commission remained as draft articles. The provisions were seen either as going beyond what was accepted in customary international law
 or being out of touch with developments that were occurring elsewhere, particularly in the context of the GATT.
 Several States thought the draft articles did not do enough to protect the interests of developing countries.
 Others thought that draft article 24, on arrangements between developing States, was too restrictive
 or needed more clarification.
 Equally, the failure of the draft articles to take account of the complexities of the relationship between MFN treatment under bilateral agreements and MFN treatment under multilateral agreements led to discontent with the draft articles.
 In particular, many States were reluctant to see the draft articles developed into a binding convention without a specific provision exempting custom unions.
 Some States voiced concerns that the draft articles would prevent States “from embarking upon any process of regional integration.”
 
3.
The decision of the General Assembly on the 1978 draft articles
19.
After inviting governments to comment on the draft articles from 1978 to 1988, the General Assembly concluded consideration of the subject by deciding,

“to bring the draft articles on most-favoured-nation clauses, as contained in the Report of the Commission on the work of its thirtieth session, to the attention of Member States and interested intergovernmental organizations for their consideration in such cases and to the extent as they deemed appropriate.”

C.
Subsequent developments
20.
The circumstances that existed when the Commission dealt with the MFN clause in its reports and the 1978 draft articles have changed significantly. There has been a narrowing of the use of MFN treatment to the economic field, but at the same time a broadening of the scope of MFN treatment within that field. The Special Rapporteurs for the 1978 draft articles had dealt with a wide range of areas where MFN clauses operated, including navigation rights and diplomatic immunities. Today, the MFN principle operates primarily in the realm of international economic law, in particular in respect of trade and investment. In certain cases MFN treatment provided for on the basis of bilateral treaties has been superseded by multilateral conventions providing obligations of non-discrimination more broadly.
 

21.
There are other areas in which non-discrimination clauses that resemble MFN provisions are found, including headquarters agreements and tax treaties, but their use appears to be infrequent and has not given rise to controversy.
 By contrast, in the economic field, MFN treatment has expanded in range and in its frequency of use. The GATT, which enshrined MFN treatment as a core principle of the multilateral trading system, has now been subsumed into the WTO where MFN treatment has been applied to both trade in services and trade-related aspects of intellectual property. Moreover, MFN treatment has become a core principle of bilateral investment treaties, a form of treaty that had little practical existence in the days when the 1978 draft articles were being prepared. Even though the first BIT was concluded in the late 1950s, the end of the Cold War witnessed a proliferation of such agreements, as well as frequent recourse to dispute settlement provisions contained therein.

22.
Indeed, the dispute settlement processes of the WTO, as well as those that exist for the resolution of investment disputes have led to a body of law on the interpretation of MFN provisions, particularly in the trade and investment contexts. GATT article I, which embodies the MFN clause, has been invoked in WTO dispute settlement and interpreted by the WTO Appellate Body. MFN in the field of trade in services has also been the subject of dispute settlement. In addition, there is a significant body of cases where tribunals have sought to interpret the scope and application of MFN provisions in bilateral investment treaties with conflicting and contradictory outcomes.

23.
In short, the context in which MFN operates today is quite different from that in which MFN provisions operated when the Commission earlier considered the topic. On this basis, the Commission considered that there was some value in revisiting the topic. 
D.
The analysis of MFN provisions by other bodies
24.
The Study Group was aware that both the United Nations Conference on Trade and Development (UNCTAD) and the Organization for Cooperation and Development (OECD) had produced a significant amount of work on MFN clauses.

1.
UNCTAD
25.
UNCTAD’s involvement in the policy of international development is longstanding, in particular through the dissemination of technical information on investment matters. It has been responsible for the development of two series of publications: one on “Issues in International Investment Agreements” and the other entitled “Series on International Investment Policies for Development.” More recently it has published a series entitled “International Investment Agreements Issues Notes,” which includes an annual publication on “Recent Developments in Investor-State Dispute Settlement (ISDS).” UNCTAD’s compendia on international investment agreements — International Investment Instruments: A Compendium,
 and Investment Policy Hub
 — are invaluable sources for locating international investment agreements.

26.
MFN issues are dealt with as part of a broader discussion of investment agreements in a variety of other UNCTAD publications. In particular, the annual review of ISDS (investor-state dispute settlement) by UNCTAD in its Issues Notes series provides a summary of the decisions of investment tribunals for the past year. Included in those summaries are decisions dealing with the interpretation of MFN provisions. Decisions are summarized and differences between them and those of previous years noted, but the report does not analyze the interpretative approaches of investment tribunals.

27.
UNCTAD’s work on MFN provides important background and context for a consideration of MFN provisions. It has tended to concentrate on the broad policy issues applicable to MFN provisions rather than on questions of customary international law and treaty interpretation that are the focus of the work of the Study Group.

2.
OECD
28.
The primary role of the OECD in the field of investment has been the drafting of instruments to facilitate investment to which members may become party. These instruments contain obligations of non-discrimination, including those expressed in the form of MFN clauses. 

29.
The OECD Code of Liberalisation of Capital Movements, which covers direct investment and establishment, and the OECD Code of Liberalisation of Invisible Operations, which covers services, both contain an obligation of non-discrimination. Although not worded in traditional MFN language, this obligation is regarded by OECD as a functional equivalent of an MFN provision. Common article 9 of the Codes provides:
“A Member shall not discriminate between other Members in authorising the conclusion and execution of the transactions and transfers which are listed in Annex A and which are subject to any degree of liberalisation.”
30.
In its guide to the Codes, OECD has written:

 “OECD members are expected to grant the benefit of open markets to residents of all other member countries alike, without discrimination. When restrictions exist, they must be applied to everybody in the same way. …. The Codes do not permit the listing of reservations to the non-discrimination, or MFN, principle.”
31.
The Codes contain significant exceptions to the application of MFN treatment, including for those members who are part of a customs union or special monetary system, and more generally in respect of the maintenance of public order or the protection by the member of public health, morals and safety, the protection of the member’s essential security interests, or the fulfillment of its obligations relating to international peace and security.

32.
OECD was also responsible for the launching of negotiations for a Multilateral Agreement on Investment (MAI). Included in that agreement was an MFN provision which referred to “treatment no less favourable” and applied to “the establishment, acquisition, expansion, operation, management, maintenance, use, enjoyment, sale or other disposition of investments.”
 At the time negotiations were abandoned, there was disagreement over whether the MFN clause should apply to investments within the territory of the State granting MFN treatment and whether the term “in like circumstances” should qualify the beneficiaries entitled to receive MFN treatment.

33.
The MAI draft also contained a number of exceptions to the granting of MFN treatment, including security interests, obligations under the Charter of the United Nations, and taxation. There were also a number of controversial exceptions that were never resolved, including public debt rescheduling, transactions in pursuit of monetary and economic policies, and regional economic integration agreements.

Part II
Contemporary relevance of MFN clauses and issues relating to their interpretation
34.
This Part deals with the nature of MFN clauses and how they are currently being utilized in treaties and applied. It also examines interpretative questions that have arisen regarding MFN clauses, particularly in the context of international investment agreements.
A.
Key Elements of MFN
35.
As is evident from the 1978 draft articles, MFN provisions in bilateral or multilateral treaties
 are composed of the following key elements: 
· First, under such a provision each State agrees to grant a particular level of treatment to the other State or States, and to persons and entities in a defined relationship with that State or those States.
 

· Second, the level of treatment provided by an MFN provision is determined by the treatment given by the State granting MFN to third States (“no less favourable”).
 

· Third, an MFN commitment applies only to treatment that is in the same category as the treatment granted to the third State (“ejusdem generis”).
 

· Fourth, the persons or entities entitled to the benefit of MFN treatment are limited to those in the same category as the persons or entities of the third State that are entitled to the treatment being claimed.

36.
In the application of MFN provisions, it is the second and third of these elements that create the greatest difficulty. The question of what constitutes no less favourable treatment, and the question of whether the treatment claimed is of the same category as the treatment granted to third States, have given rise to disputes under the GATT and the WTO. And, as will be seen, the question whether the treatment claimed is of the same category as the treatment granted to third States has been at the heart of current controversies in the investment field.
1.
The rationale for MFN treatment
37.
MFN treatment is essentially a means of providing for non-discrimination between one State and other States and therefore can be seen as a reflection of the principle of sovereign equality. However, its origins suggest that it was founded on the more pragmatic desire to prevent competitive advantage in the economic sphere. As the Special Rapporteur for the 1978 draft articles pointed out in his first report,
 traders in medieval times who could not gain a monopoly in foreign markets sought to be treated no worse than their competitors. Such treatment was then embodied in agreements between sovereign powers — treaties of friendship, commerce and navigation — and went beyond trade to ensure that a sovereign’s subjects in a foreign State were treated as well as the subjects of other sovereigns.

38.
The prevention of discrimination is also linked to the economic concept of comparative advantage, which lies at the foundation of notions of free trade and economic liberalism. Under the theory of comparative advantage, countries should produce what they are most efficient at producing. Trade in efficiently produced goods, so the theory goes, benefits consumers and maximizes welfare.
 Efficiency is lost, however, when country A discriminates against the goods of country B in favour of similar goods of country C. MFN prevents such discrimination by ensuring that country A provide treatment to country B that is no less favourable than the treatment to country C. For this reason, MFN treatment has been seen as the cornerstone of GATT and the WTO.

39.
The debate between the benefits of non-discrimination and the benefits of preference, particularly in relation to developing countries, has been a long one, and in many respects still remains unresolved in the field of trade.
 

40.
The relevance of the economic rationale for MFN treatment beyond the field of trade in goods to trade in services, investment, and other areas is also a matter of controversy. It has been argued that whereas in the field of trade, non-discrimination protects competitive opportunities (the comparative advantage rationale), in the field of investment the purpose of non-discrimination is to protect investors’ rights.
 Nonetheless, regardless of the specific rationale for non-discrimination outside the field of trade in goods, agreements relating to investment and to services continue to include MFN treatment (and national treatment) provisions. Having noted these differences in view, the Study Group did not see any need to further consider the question of the economic rationale for MFN provisions.
B.
Contemporary practice regarding MFN clauses 
1.
MFN clauses in GATT and the WTO
41.
MFN treatment has always been regarded as the central obligation of the multilateral trading system. Set out in its most comprehensive form in GATT article 1.1, an MFN obligation is also found directly and indirectly in other provisions of the GATT.
 There were two key aspects to MFN treatment as incorporated in the GATT. First, it operated multilaterally and “advantages, favours, privileges and immunities” granted to one contracting party had to be granted to all contracting parties. Second, it was to be granted unconditionally.

42.
The centrality of MFN treatment to GATT lay in the fact that it avoided discrimination in the application of tariffs and other treatment accorded to goods as they crossed borders. Historically tariffs were negotiated bilaterally or among groups of countries and then applied across the board to all contracting parties by virtue of the MFN provision. This was the way in which equality of competitive opportunities between traders was to be preserved. 

43.
However, within the WTO system, MFN treatment expanded from its application to trade in goods to the new regime for trade in services.
 It was included in new obligations under the WTO concerning trade-related aspects of intellectual property (TRIPS). Thus, MFN treatment is pervasive throughout the whole of the WTO system.

44.
The Study Group reviewed the way in which MFN clauses had been applied in both the GATT and the WTO. From that review certain general conclusions could be drawn about the scope and application of MFN treatment within the WTO system.

45.
First, notwithstanding the fact that MFN provisions in the WTO are worded differently, the approach of the Appellate Body has been to treat them as having the same meaning.
 The textual interpretation of the words has less importance than the underlying concept of MFN treatment.

46. 
Second, the Appellate Body has interpreted MFN treatment under GATT article I as having the broadest possible application. As the Appellate Body said, “all” advantages, favours, and privileges really means “all.”
 The specific issue of whether MFN treatment applies to both substantive and procedural rights has not been addressed by the Appellate Body.

47.
Third, although MFN treatment was meant to be unconditional, all of the WTO agreements contain exceptions to the application of MFN treatment so that in practice its application is more restricted than it appears. Exceptions for customs unions and free trade areas,
 for safeguards and other trade remedies, as well as general exceptions and provisions for “special and differential treatment” all limit the actual scope of MFN treatment under the WTO agreements. Even though the Appellate Body has often taken a restrictive approach to the interpretation of exceptions,
 their range and coverage nonetheless frequently limits the range and application of MFN treatment under WTO agreements.

48.
The particular nature of the WTO system, with its own set of agreements and a dispute settlement process to interpret and apply these agreements, means that there is limited direct relevance of the interpretation of MFN provisions under the WTO for MFN clauses in other agreements. The interpretation of MFN treatment can continue within the WTO system regardless of how MFN clauses are treated in other contexts. 

49.
Nonetheless, MFN treatment within the WTO system is not completely contained within that system. It may apply beyond the scope of the WTO agreements. Prior to the WTO, the question had arisen whether a GATT Contracting Party could by virtue of an MFN provision claim the benefits provided under a Tokyo Round “Code” to which it was not a party. That matter was never resolved. A contemporary question relates to whether a WTO Member that is not a party to one of the “Plurilateral Agreements” which are related to but not part of the WTO Agreements, can use the MFN provision to claim benefits under the Plurilateral Agreements even though it is not a party to that agreement. Again, this matter has yet to be resolved.

50.
A related question arises under the MFN provision in GATS. Trade in services under GATS includes the provision of a service by a supplier of one Member through commercial presence of natural persons in the territory of another Member.
 Article II of GATS provides:

“With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than that it accords to like services and service suppliers of any other country.”

51.
Measures affecting service suppliers that arise under bilateral investment treaties with third States potentially fall within the scope of article II. In other words, the question is whether a WTO Member could, by virtue of GATS article II, claim the benefit of the provisions of a bilateral investment treaty between another WTO Member and a third State to the extent that the measures under that treaty provide more favourable treatment to service suppliers of that third State. The Study Group has found no practice or jurisprudence on this.

52.
Notwithstanding the fact that there are outstanding issues in relation to MFN treatment under the WTO that may become contentious in the future, the Study Group did not consider that it could add anything by pursuing those issues at the present time. The WTO has its own mechanism for resolving disputes and the WTO agreements are interpreted on the basis of articles 31 and 32 of the Vienna Convention on the Law of Treaties (VCLT).
 The existence of an appellate structure ensures that panel interpretations of the variety of MFN provisions in the agreements can be rethought and if necessary overturned.
2.
MFN in other trade agreements
53.
Regional and bilateral trade agreements
 generally do not include MFN provisions in relation to trade in goods. Such agreements already provide preferential treatment to all the parties in respect of tariff treatment, so MFN treatment has little relevance. Instead, national treatment is important. However, some regional agreements contain a form of MFN provision in respect of trade in goods, in that they provide that if the MFN customs duty rate is lowered then that rate should be provided to the other party once it falls below the regional trade agreement agreed rate.
 

54.
By contrast, regional or bilateral economic agreements that go beyond trade provide for MFN treatment in respect of services and investment.
 In this respect, they are no different than the WTO in respect of services or bilateral investment agreements. In the case of such agreements, the approach to interpretation of MFN treatment would be no different than that applicable to bilateral investment agreements. However, so far there seems to be no judicial commentary on these provisions, and they have generally escaped academic analysis.

3.
MFN in investment treaties
55.
Obligations under investment agreements to provide MFN treatment are longstanding. They were found in the earlier treaties of friendship, commerce and navigation and have been continued in modern bilateral investment treaties, and regional trade agreements that include provisions on investment. MFN treatment and national treatment are thus included in bilateral investment treaties as if, as in the GATT, they are cornerstone obligations.

56.
While MFN clauses in investment agreements are worded in a variety of ways, they generally mirror the “no less favourable treatment” language of GATT article II. For example, the agreement between Austria and the Czech and Slovak Republics of 15 October 1990 provides:

 “Each Contracting Party shall accord investors of the other Contracting Party treatment no less favourable than that accorded to its own investors or investors of a third State and their investments.”

57.
In some cases an MFN clause includes both an obligation to provide MFN treatment and an obligation to provide national treatment. For example, the Argentina-United Kingdom agreement of 11 December 1990 provides:

“Neither Contracting Party shall in its territory subject investments or returns of investors or companies of the other Contracting Party to treatment less favourable than that which it accords to investments or returns of its own investors or companies or to investments or returns of nationals or companies of any third State.”

58.
In other instances the obligation to provide MFN treatment is linked to the obligation to provide fair and equitable treatment. For example, the China-Peru agreement of 9 June 1994 provides:

“Investments and activities associated with investments of investors of either Contracting Party shall be accorded fair and equitable treatment and shall enjoy protection in the territory of the other Contracting Party.

The treatment and protection referred to in Paragraph 1 of this Article shall not be less favourable than that accorded to investments and activities associated with such investments of investors of a third State.”

59.
Notwithstanding the common obligation of MFN treatment in bilateral investment treaties, the way in which that obligation is expressed varies. In this regard, six types of obligation can be identified although some agreements may mix the different types of obligation within a single MFN clause. 

60.
The first type is where the MFN obligation relates simply to “treatment” accorded to the investor or the investments. The Austria-Czech and Slovak Republics agreement is an example of this.

61.
The second type of obligation is where the scope of the treatment to be provided has been broadened by referring to “all” treatment. One example of this is the Argentina-Spain agreement, which specifies that the MFN provision applies “[i]n all matters governed by this Agreement.”
 

62.
The third type of obligation is where the term “treatment” is related to specific aspects of the investment process, such as “management,” “maintenance,” “use,” and “disposal” of the investment to which MFN treatment applies.
 In some instances agreements provide for MFN treatment in respect of the “establishment” of investment, thus providing protection for both the pre-investment period as well as the post-investment period.

63.
The fourth type consists of those cases where MFN treatment is related to specific obligations under the treaty, such as the obligation to provide fair and equitable treatment.

64.
The fifth type of obligation is where MFN treatment is to be provided only to those investors or investments that are “in like circumstances”
 or “in similar situations”
 to investors or investments with which a comparison is being made.

65.
A sixth type consists of those agreements where a territorial limitation appears to have been introduced. For example, the Italy-Jordan agreement of 21 July 1996 provides that the contracting parties agree to provide MFN treatment “within the bounds of their own territory.”

66.
MFN provisions in investment agreements usually provide as well for exceptions where the obligation to provide MFN treatment does not apply. The most common exceptions relate to taxation, government procurement, or benefits that one party obtains through being party to a customs union.

C.
Interpretative issues relating to MFN provisions in investment agreements
67.
It is widely accepted by investment dispute settlement tribunals that MFN clauses, as treaty provisions, must be interpreted in accordance with the rules of treaty interpretation embodied in articles 31 and 32 of the VCLT. However, controversies over the interpretation of MFN provisions sometimes reflect an underlying difference in the application of the VCLT provisions.
 

68.
Notwithstanding the variations in the wording of MFN clauses, there are interpretative issues that are common to all such clauses, whether in the field of trade, investment, or services. There are three aspects of MFN provisions that have given rise to interpretative issues, which will be dealt with below in turn: defining the beneficiary of an MFN clause, defining the necessary treatment, and defining the scope of the clause. Of these three major interpretative questions, only the scope of the “treatment” to be provided under an MFN provision has been subject to significant discussion and dispute before investment tribunals.
1.
Who is entitled to the benefit of an MFN provision?
69.
The first interpretative issue is that of defining the beneficiaries of an MFN clause. In 1978, the Commission described entitlement to the benefit of an MFN provision as accruing “to the beneficiary State or to persons or things in a determined relationship with that State.” In investment agreements, the obligation is generally specified as providing MFN treatment to the “investor” or its “investment.” Some agreements limit the benefit of an MFN provision to the investment.
 However, while some investment agreements say no more than that, others qualify the beneficiary as having to be an investor or investment that is “in like circumstances” or in a “similar situation” to the comparator. 

70.
This has led to considerable controversy over what constitutes an “investment,” in particular whether an investment must make a contribution to the host State’s economic development.
 However, the definition of investment is a matter relevant to the investment agreement as a whole and does not raise any systemic issues about MFN provisions or about their interpretation. Accordingly, the Study Group did not see any need to consider this matter further.

71.
The term “in like circumstances” is found in the investment chapter of the North American Free Trade Agreement (NAFTA), but is not included in many other agreements. The words seem to place some limitation upon which investors or investments can claim the benefit of an MFN provision — suggesting perhaps that only those investors or investments that are in “like circumstances” with those of the comparator treaty can do so.

72.
The question arises whether in fact the inclusion of the qualification of “in like circumstances” adds anything to an MFN clause. Under the ejusdem generis principle a claim to MFN can in any event only be applied in respect of the same subject matter and in respect of those in the same relationship with the comparator. This is the effect of 1978 draft articles 9 and 10.

73.
In the MAI negotiations, the parties were divided precisely on this point, and thus there was never agreement on whether to include the words “in like circumstances” in the negotiating text. The practical importance of this issue is whether interpretations of agreements that contain the words “in like circumstances” are relevant to the interpretation of agreements that do not contain such terminology. As noted below, there are dangers in adopting interpretations of one investment agreement as applicable automatically to other agreements, and this is even more so where the wording of the two agreements is different.
2.
What constitutes treatment that is “no less favourable”?
74.
The second interpretative issue is that of determining what constitutes treatment that is “no less favourable.” The Commission in 1978 had little to say about this matter, apart from explaining why the term “no less favourable” was used rather than the term “equal” and that treatment could be no less favourable if the comparator does not actually receive the treatment but nonetheless is entitled to receive it.
 To some extent, this question is related to the third issue, determining the scope of treatment.

75.
One view is that the rationale for granting “no less favourable” treatment is the desire of the beneficiary State to ensure that there is equality of competitive opportunities between its own nationals and those of third States.
 This is the rationale for providing MFN in respect of trade in goods under GATT and the WTO, and the same rationale is fundamental for investors and their investments. An alternative view is that the objective of MFN and national treatment is to recognize and give effect to “rights” of investors.”
 Even so, the purpose of a “right” in the context of MFN and national treatment is to ensure that an investor has equality of competitive opportunities with other foreign investors or with nationals as the case may be.

76.
Where the “no less favourable” provision provides a link with “national treatment” provisions, the granting State agrees to provide treatment “no less favourable” than that which it provides to its own nationals. Such provision of national treatment has the same ejusdem generis problem of determining sufficient similarity between subject matters. Equally, national treatment provisions, like MFN provisions, often use the term “in like circumstances” or “in similar situations” to define the scope of the entitlement of a beneficiary of a national treatment provision. Thus, both clauses give rise to similar interpretative questions.

77.
The 1978 draft articles had little to say about the link between MFN and national treatment. It provided that the two could stand together in one instrument without affecting MFN treatment.
 It also provided that MFN treatment applied even if the treatment granted to the third State was granted as national treatment. In the view of the Study Group, interpretations of phrases such as “in like circumstances” or “in similar situations” in the context of national treatment can provide important guidance for the interpretation of those terms in the context of MFN clauses. 

78.
The meaning of “no less favourable” has not been the subject of much controversy in investment disputes involving MFN treatment. In the MAI negotiations there was some suggestion that the term “equal to” should be used as the standard for treatment under the MFN provision instead of “no less favourable” treatment. Although the matter was never finally resolved, the counterargument was that an MFN provision is not intended to limit the granting State in what it can provide. It may provide better than “equal” treatment if it wishes, although that may have implications for its other MFN agreements. “No less favourable” provides a floor for the treatment to be provided.
3.
What is the scope of the treatment to be provided under an MFN clause?
79.
The final interpretative issue is the scope of the right being accorded under an MFN clause. In other words, what does “treatment” encompass? This question was identified by the Commission in 1978 in article 9 of the draft articles when it provided that an MFN clause applies to “only those rights that fall within the subject matter of the clause.”
 This, as the Commission pointed out in its commentary, is known as the ejusdem generis rule.

80.
The question of the scope of the treatment to be provided under an MFN provision has become one of the most vexed interpretative issues under international investment agreements. The problem concerns the applicability of an MFN clause to procedural provisions, as distinct from the substantive provisions of a treaty. It also involves the larger question of whether any rights contained in a treaty with a third State, which are more beneficial to an investor, could be relied upon by such an investor by virtue of the MFN clause.

81.
MFN clauses in a basic treaty have been invoked to expand the scope of the treaty’s dispute settlement provisions in several ways. These include: (a) to invoke a dispute settlement process not available under the basic treaty; (b) to broaden the jurisdictional scope where the basic treaty restricted the ambit of the dispute settlement clause to a specific category of disputes, such as disputes relating to compensation for expropriation; and (c) to override the applicability of a provision requiring the submission of a dispute to a domestic court for a “waiting period” of 18 months, prior to submission to international arbitration. It is in this third circumstance that MFN has been most commonly invoked, thus, particular attention will be given to it.

(a)
MFN and procedural matters: origins of the issue 
82.
The origins of the use of MFN in respect of access to procedural matters is often traced back to the 1956 arbitral award in the Ambatielos claim
 where it was held that the “administration of justice” was an important part of the rights of traders and thus by virtue of the MFN clause should be treated as included within the phrase “all matters relating to commerce and navigation.”
 

83.
Almost 45 years later the matter came to the fore again in Maffezini v. The Kingdom of Spain
 where the tribunal accepted the claimant’s argument that it could invoke the MFN clause in the 1991 Argentina-Spain Bilateral Investment Treaty (BIT), in order to ignore the requirement of an 18-month waiting period before bringing a claim under the BIT. The claimant relied instead on the 1991 Spain-Chile BIT, which did not include such a requirement and allowed an investor to opt for international arbitration after six months.
 The MFN clause in the Argentina-Spain BIT provided:

“In all matters governed by this Agreement, this treatment shall be not less favourable than that extended by each Party to the investments made in its territory by investors of a third country.”
 

84.
In upholding the claimant’s argument, the tribunal took into account the broad terms of the MFN clause, which applied “in all matters governed by this Agreement.” It placed emphasis on the need to identify the intention of the contracting parties, the importance of assessing the past practice of States concerning the inclusion of the MFN clause in other BITs (the assessment of which favoured the claimant’s argument), and the significance of taking into account public policy considerations.

85.
 The tribunal relied in particular on the Ambatielos claim
 where the Commission of Arbitration had confirmed the relevance of the ejusdem generis principle. The Commission stated that an MFN clause can only attract matters belonging to the same category of subject matter and that “the question can only be determined in accordance with the intention of the Contracting Parties as deduced from a reasonable interpretation of the Treaty.”

86.
In respect of the ejusdem generis principle, the Maffezini tribunal took the view that dispute settlement arrangements, in the current economic context, are inextricably related to the protection of foreign investors, and that dispute settlement is an extremely important device which protects investors. Therefore, such arrangements were not to be considered as mere procedural devices but arrangements designed to better protect the rights of investors by recourse to international arbitration.

87.
From this, the tribunal concluded that, 

“… if a third party treaty contains provisions for the settlement of disputes that are more favourable to the protection of the investor’s rights and interests than those in the basic treaty, such provisions may be extended to the beneficiary of the most favoured nation clause as they are fully compatible with the ejusdem generis principle”.
 

88.
This application of the MFN clause to dispute settlement arrangements would, in the view of the tribunal, result in the “harmonization and enlargement of the scope of such arrangements.”
However, the tribunal was conscious of the fact that its interpretation of the MFN clause was a broad one, and could give rise, inter alia, to “disruptive treaty shopping”.
 It noted that,

“As a matter of principle, the beneficiary of the clause should not be able to override public policy considerations that the contracting parties might have envisaged as fundamental conditions for their acceptance of the agreement in question, particularly if the beneficiary is a private investor, as will often be the case. The scope of the clause might thus be narrower than it appears at first sight.”
 

89.
Thereafter, the tribunal went on to set out four situations in which, in its view, an MFN provision could not be invoked: 

· where one Contracting Party had conditioned its consent to arbitration on the exhaustion of local remedies, because such a condition reflects a “fundamental rule of international law”;

· where the parties had agreed to a dispute settlement arrangement which includes a so-called “fork in the road” provision, because to replace such a provision would upset the “finality of arrangements” that countries consider important as matters of public policy;

· where the agreement provides for a particular arbitration forum, such as the International Centre for Settlement of Investment Disputes (ICSID), and a party wishes to change to a different arbitration forum; and

· where the parties have agreed to a highly institutionalized system of arbitration that incorporates precise rules of procedure (e.g. NAFTA), because these very specific provisions reflect the precise will of the contracting parties.

90.
The tribunal also left open the possibility that “other elements of public policy limiting the operation of the clause will no doubt be identified by the parties or tribunals.”
 

(b)
The subsequent interpretation by investment tribunals of MFN clauses in relation to procedural matters 
91.
Subsequent decisions of investment tribunals have been divided on whether to follow Maffezini. It has been widely recognized by investment tribunals, both explicitly and implicitly, that the question of the scope of MFN provisions in any given bilateral investment treaty is a matter of interpretation of that particular treaty.
 Investment tribunals frequent cite articles 31 and 32 of the VCLT and principles such as expressio unius exclusio alterius. Tribunals assert that they are seeking to ascertain the intention of the parties. Yet there is no systematic approach to interpretation and different factors, sometimes unrelated to the words used in the treaties before them, appear to have been given weight. 

92.
The Study Group sought to identify factors that have appeared to influence investment tribunals in interpreting MFN clauses and to determine whether there were particular trends. In doing so, the Study Group was conscious of the need to reinforce respect for the rules of interpretation set out in the VCLT, which are applicable to all treaties. The most prominent factors that have influenced investment tribunals in their decisions regarding MFN application to procedural matters are set out below. 

(i)
The distinction between substantive and procedural obligations
93.
A frequent starting point is for tribunals to determine whether, in principle, an MFN clause could relate to both procedural and substantive provisions of the treaty. In Maffezini the question posed was:

“whether the provisions on dispute settlement contained in a third-party treaty can be considered to be reasonably related to the fair and equitable treatment to which the most favored nation clause applies under basic treaties on commerce, navigation or investments and, hence, whether they can be regarded as a subject matter covered by the clause.”

94.
As noted above, the tribunal concluded that MFN treatment could be extended to procedural provisions subject to certain “public policy” considerations.
 In reaching that decision, the tribunal invoked the decision of the Commission of Arbitration in Ambatielos and said, “there are good reasons to conclude that today dispute settlement arrangements are inextricably related to the protection of foreign investors, as they are also related to the protection of rights of traders under treaties of commerce”.

95.
Key to the decision in Maffezini is the conclusion that dispute settlement provisions are, in principle, part of the protection for investors and investments provided under bilateral investment agreements. Hence dispute settlement provisions by definition are almost always capable of being incorporated into an investment agreement by virtue of an MFN provision. Under an investment agreement, to use the language of article 9 of the 1978 draft articles, dispute settlement falls “within the limits of the subject matter” of an MFN clause.

96. 
The conclusion that procedural matters, specifically dispute settlement provisions, are by their very nature of the same category as substantive protections for foreign investors has been an important part of the reasoning in some subsequent decisions of investment tribunals. In Siemens, the tribunal stated that dispute settlement “is part of the protection offered under the Treaty. It is part of the treatment of foreign investors and investments and of the advantages accessible through an MFN clause.”
 The tribunal in AWG said that it could find “no basis for distinguishing dispute settlement matters from any other matters covered by a bilateral investment treaty.”

97.
Nevertheless, some tribunals have queried whether dispute settlement provisions are inherently covered by MFN clauses. The Salini tribunal doubted that the Ambatielos decision was an authority for such a proposition,
 citing the views of the dissenting judges in the prior International Court of Justice decision to the effect that “commerce and navigation” did not include the “administration of justice.”
 The Salini tribunal further pointed out that, in any event, when the Commission of Arbitration in Ambatielos referred to the “administration of justice,” it was referring not to procedural provisions or dispute settlement, but rather to substantive provisions under other investment treaties relating to the treatment of nationals in accordance with justice and equity.
 

98.
The Telenor tribunal was more emphatic about the exclusion of procedural provisions from the application of an MFN clause, stating:

“In the absence of language or context to express the contrary, the ordinary meaning of ‘investments shall be accorded treatment no less favourable that that accorded to investments made by investors of any third state’ is that investor’s substantive rights in respect of the investment are to be treated no less favourably under a BIT between the host state and a third state, and there is no warrant for interpreting the above phrase to include procedural rights as well.”

99.
The view that MFN clauses in investment treaties can, in theory, apply to both procedural and substantive matters does not mean that they will always be so applied.
 However, in a number of cases tribunals have interpreted MFN provisions to encompass dispute settlement procedures on the basis that in principle MFN clauses do apply to both. 

(ii)
The interpretation of MFN provisions as a jurisdictional matter
100.
A number of tribunals have been influenced by the view that an MFN provision cannot be applied to dispute settlement provisions if they relate to the jurisdiction of the tribunal. This has led to a divergence of views amongst tribunals in respect of two different issues. The first issue is whether jurisdictional matters require a stricter approach to interpretation. The second issue is whether the applicability of MFN to dispute settlement provisions concerns the jurisdiction of a tribunal.
1. 
Standard for interpreting jurisdictional matters

101.
In Plama, the tribunal treated the question of the scope of an MFN clause as one of agreement to arbitrate, stating that “[i]t is a well established principle, both in domestic and international law, that such an agreement should be clear and unambiguous.”
 As a result, “the intention to incorporate dispute settlement provisions must be clearly and unambiguously expressed.”
 Therefore, the party seeking to apply an MFN clause to a question of jurisdiction bears the burden of proving such application was clearly intended — a high threshold to meet. This view was endorsed fully by the tribunal in Telenor
 and is echoed in Wintershall.
 

102.
However, this approach has been met with considerable opposition. It was rejected in Austrian Airlines, and in Suez, where the tribunal said “dispute resolution provisions are subject to interpretation like any other provisions of a treaty, neither more restrictive nor more liberal.”
 Jurisdictional clauses, the tribunal said, must be interpreted as any other provision of a treaty, on the basis of the rules of interpretation set out in articles 31 and 32 of the VCLT.
 

103.
The view that because the application of MFN to dispute settlement matters is a question of jurisdiction there is a higher burden on a party seeking to invoke an MFN provision has found little support in the decisions of more recent investment tribunals, although it has been endorsed by at least some commentators.
 Those opposing the approach have also claimed that it is inconsistent with general international law on the interpretation of jurisdictional provisions. However, the ICS tribunal has suggested that the Plama tribunal was not establishing a jurisdictional rule; it was simply pointing out that consent to jurisdiction could not be assumed.

2.
Dispute settlement and jurisdiction

104.
Tribunals more recently have given renewed attention to the question of whether the application of MFN clauses to dispute settlement provisions affects the jurisdiction of a tribunal. Substantive rights and procedural rights are different in international law, it is argued, because unlike domestic law a substantive right does not automatically carry with it a procedural right to compel enforcement.
 The fact that a State is bound by a substantive obligation does not mean that it can be compelled to have that obligation adjudicated. The right to compel adjudication requires an additional acceptance of the jurisdiction of the adjudicating tribunal.
 

105.
Under this view, in order to enforce substantive rights under the BIT, a claimant has to meet the requirements ratione materiae, ratione personae and ratione temporis for the exercise of jurisdiction by a dispute settlement tribunal. For, example, an individual that does not meet the criteria under a BIT to be an investor cannot become an investor by invoking an MFN provision.
 Just as MFN cannot be used to change the conditions for the exercise of substantive rights, MFN cannot be used to change the conditions for the exercise of procedural or jurisdictional rights. An investor who has not met the requirements for commencing a claim against the respondent State cannot avoid those requirements by invoking the procedural provisions of another BIT. 

106.
The matter has also been put in terms of consent to arbitration.
 A tribunal’s jurisdiction is formed by the conditions set out in the relevant investment agreement stipulating the basis on which the respondent State has consented to the exercise of jurisdiction by the tribunal. Compliance by the claimant investor with those conditions is essential for a tribunal to exercise jurisdiction over the dispute. Unless a respondent State waives the application of the conditions of its consent to the exercise of jurisdiction, a tribunal has no jurisdiction to hear a claim even though the claimant is an investor within the meaning of the BIT in question. On that basis MFN cannot be used to change the basis for exercising jurisdiction.

107.
Support for the view that the matter is one of jurisdiction has come from the decision of the tribunal in ICS v. Argentina, which relies in part on the statement of the International Court of Justice in Democratic Republic of Congo v. Rwanda,
 that when

 “consent is expressed in a compromissory clause in an international agreement, any conditions to which such consent is subject must be regarded as constituting the limits thereon. The Court accordingly considers that the examination of such conditions relates to its jurisdiction and not to the admissibility of the application.”

108.
The ICS tribunal concluded that the 18-month litigation requirement in the BIT was a prerequisite to Argentina’s acceptance of a claim being brought before the tribunal and that “failure to respect the pre-condition to the Respondent’s consent to arbitrate cannot but lead to the conclusion that the Tribunal lacks jurisdiction over the present dispute.”
 

109.
In deciding whether the 18-month litigation requirement was a matter relating to jurisdiction, the ICS tribunal looked at the meaning of the word “treatment” in article 3(2) of the UK-Argentine BIT. It accepted that “treatment” can have a broad meaning and that there is no inherent limitation to substantive matters. However, applying what it referred to as the principle of “contemporaneity in treaty interpretation,”
 the tribunal considered what the parties would have understood by the term at the time of the conclusion of the BIT. In the light of the jurisprudence of the time, and the World Bank draft guidelines on the treatment of foreign direct investment, the tribunal concluded that the parties were most likely to have considered that the term “treatment” related only to substantive obligations.

110.
The ICS tribunal also pointed to: (a) the limitation of MFN treatment under the BIT to the “management, maintenance, use, enjoyment or disposal” of investments; (b) the limitation of the MFN provision to treatment by the host State “within its territory”; (c) the fact that exceptions to MFN treatment under the BIT relate to substantive matters only; and (d) the potential pointlessness (lack of effet utile) of including an 18-month litigation requirement in a treaty when the contracting party had already concluded treaties with no such requirement and thus the 18-month litigation requirement would have been rendered nugatory from the outset by the application of an MFN provision. All of these factors, the tribunal concluded, indicated that the parties could not have had the intention when concluding the UK-Argentina BIT to include international dispute settlement provisions within the realm of the application of the MFN clause.

111.
The approach taken in ICS was reiterated in Daimler Financial Services AG v. Argentine Republic
 where the tribunal concluded that the 18-month delay requirement was a condition precedent to the exercise of jurisdiction. Accordingly, it could not be modified by the application of MFN. A similar result was reached in Kılıç İnşaat İthalat İhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan,
 where the tribunal took the view that the respondent State’s consent to arbitration was conditioned on the fulfillment of the conditions stated in the BIT, including an 18-month delay requirement. Since failure to comply with such a provision had the effect of denying jurisdiction, the matter could not be cured by the application of an MFN provision. Similarly, in ST-AB GmbH (Germany) v. Republic of Bulgaria,
 non-compliance with the 18-month delay requirement was also found to deprive the tribunal of jurisdiction.
112.
However, the tribunal in Hochtief took the view that an 18-month domestic litigation requirement is not a matter of jurisdiction.
 Rather, it is a matter of admissibility — something that could be raised as an objection by a party to the dispute, but need not be. The tribunal distinguished between a provision affecting a right to bring a claim (jurisdiction) and a provision affecting the way in which a claim has to be brought (admissibility). Thus, the fact that the claimant had ignored the 18-month litigation requirement under the Germany-Argentina BIT and relied instead on the dispute settlement provisions of the Argentina-Chile BIT did not affect its jurisdiction.
 

113.
In Teinver
 the tribunal upheld the application of an MFN provision to both an 18-month delay requirement and a 6-month negotiating period. The tribunal considered these provisions as relevant to admissibility and not to jurisdiction. However, it appeared to be done on the basis of an UNCTAD report on MFN clauses,
 which called cases relating to the 18-month litigation requirement as admissibility cases and other cases where an MFN clause was invoked in relation to dispute settlement as “scope of jurisdiction” cases. But there is no explanation in the UNCTAD report as to why it treats cases relating to the 18-month litigation requirement as concerning admissibility rather than as concerning jurisdiction.
114.
The cases that have not allowed the 18-month requirement to be set aside share a common approach. There has to be evidence that the MFN provision was designed to apply to change the jurisdictional limitations on the tribunal because the host State’s consent was predicated on compliance with those limitations. Indeed, the implicit effect is to require “clear and unambiguous” evidence of intent to alter the jurisdiction of a tribunal, reinstating the Plama approach, although for different reasons.

(iii)
The specific intent of other treaty provisions 
115.
In some cases, when interpreting MFN provisions, tribunals have taken into account the fact that the benefit sought to be obtained from the other treaty has already been covered, in a different and more specific way, in the basic treaty itself. In a sense, this is at the very core of what MFN is about: it seeks to provide something better than what the beneficiary would otherwise receive under the basic treaty. On that basis, it would seem inevitable that if the basic treaty provides for a certain kind of treatment, the consequence of the application of an MFN clause is that the treaty provision in the basic treaty would be overridden. 

116.
In RosInvest, the tribunal took the view that the fact that the operation of the MFN provision would broaden the scope of the jurisdiction of the tribunal was “a normal result of the application of MFN clauses, the very character and intention of which is that protection not accepted in one treaty is widened by transferring the protection accorded in another treaty.”
 

117.
 However, the contrary view has also been taken. In the CME case, the dissenting arbitrator, Ian Brownlie, was not prepared to use an MFN clause to import into the treaty an alternative formula for compensation, for this would render nugatory the express provision in the treaty for compensation.
 In Austrian Airlines the tribunal considered that the particular provisions of the treaty relating to jurisdiction were themselves a clear indication that the parties did not intend to allow the jurisdiction of the tribunal to be expanded by means of an MFN provision. In the view of the tribunal, the specific intent of those provisions was not to be overridden by the general intent of the MFN provision.
 The tribunal reinforced this conclusion by looking at the negotiating history of the Austria-Slovakia BIT where a wider formulation of the tribunal’s jurisdiction had been rejected. In Berschader, the tribunal looked at other provisions of the treaty in order to show that there were some provisions to which the MFN clause could not apply, and thus the expression “all matters covered by the present Treaty” could not be taken literally.

118.
In Austrian Airlines the tribunal also considered the MFN provision in the context of the other provisions of the treaty, placing emphasis on the fact that the treaty itself provided specifically for a limited scope to arbitration. In the view of the tribunal, given that there was in the treaty a “manifest and specific intent” to limit arbitration to disputes over the amount of compensation as opposed to disputes over the principle of compensation, “it would be paradoxical to invalidate that specific intent by reference to the general, unspecific intent expressed in the MFN clause.”
 The Tza Yap Shum tribunal also took the view that the general intent of an MFN provision must give way to the specific intent as set out in a particular provision in the basic treaty.


(iv)
The practice of the parties
119.
The other treaty-making practice of the parties to the BIT, in respect of which an MFN claim has been made, has been referred to by some tribunals as a means to ascertain the intention of the parties regarding the scope of the MFN clause. In Maffezini the tribunal reviewed the BIT treaty-making practice of Spain, noting that Spanish practice was to allow disputes to be brought without the 18-month requirement imposed in the Argentina-Spain BIT. The tribunal also noted that the Argentina-Spain BIT was the only Spanish BIT that used the broad language “in all matters governed by this Agreement” in its MFN clause.
 However, the tribunal did not make clear either the legal relevance of this subsequent practice of the parties or the interpretational justification for referring to it.

120.
In Telenor,
 the tribunal regarded the practice of the parties as relevant in a somewhat different way. The fact that Hungary had concluded other BITs that did not limit the scope of arbitration led the tribunal to conclude that a limited scope for arbitration in the BIT between Hungary and Norway was indeed intended. Thus the MFN clause could not be used to expand the scope of arbitration.

121.
In Austrian Airlines, the tribunal relied on the other treaty practice of Slovakia to confirm its conclusion.
 In contrast, the tribunal in Renta declined to consider the practice of Russia in its other BITs, noting that since its decision was based on the text of the BIT before it, practice under other BITs could not supplant that text.

122.
It is not clear on what legal basis tribunals justify making reference to the subsequent practice of one State alone. Is it a Vienna Convention-based aid to interpretation or is it an independent form of verification of some implicit intent of the parties, or at least of the party against which the claim is being made? In Plama the tribunal stated: “It is true that treaties between one of the Contracting Parties and third States may be taken into account for the purpose of clarifying the meaning of a treaty’s text at the time it was entered into.”
 However, the tribunal does not indicate the basis on which it considered that treaties concluded by a State with a third party are relevant to the interpretation of a treaty between that State and another State, although it may have been relying implicitly on article 32 of the VCLT.

(v)
The relevant time for determining the intention of the parties 
123.
Most tribunals have not considered the time at which the intention of the parties to a BIT should be ascertained. However, in ICS the tribunal addressed the issue specifically, indicating that the relevant time was at the conclusion of the treaty and interpreted the term “treatment” on the basis of its meaning at that time.
 According to the tribunal, the principle of “contemporaneity” in treaty interpretation must be applied. Although no tribunal has explicitly disagreed with this position, tribunals prior to ICS had not looked explicitly at the meaning of an MFN clause at the date the treaty was concluded. They had looked at preparatory work but in the absence of any indication in the travaux préparatoires the MFN clause was interpreted without any reference to whether it was being given a contemporaneous or a present-day meaning. 

(vi)
The content of the provision to be changed by invoking by an MFN provision
124.
The question arises whether the content of the provision in the basic treaty that is to be affected has had an influence on the willingness of tribunals to allow an MFN clause to be invoked. In this regard, it is noteworthy that of the 18 cases so far where an MFN provision has been invoked successfully, 12 have related to the same provision, an obligation to submit a claim to the domestic courts and to litigate for 18 months before invoking dispute settlement under the BIT. In each case, the effect of the MFN provision was to relieve the claimant from the obligation to litigate domestically for that 18-month period. These cases involved BITs entered into by Argentina with Germany, Spain, and the United Kingdom. Although the substantive effect of the 18-month litigation requirement was the same, the MFN provisions invoked were not worded in the same way.

125.
The view that the nature of the provision in the basic treaty might have influenced the outcome was hinted at in Plama, where the tribunal (not dealing with an 18-month domestic litigation requirement) said that the decision in Maffezini was “understandable” since it was attempting to neutralize a provision that was “nonsensical from a practical point of view.”
 

126.
In Abaclat v. Argentina,
 the tribunal took the view that delaying the right of an investor to bring a claim for 18 months was inconsistent with the express objective of the BIT of providing expeditious dispute settlement and therefore could be ignored by the claimant. This view was rejected, however, by the tribunal in ICS v. Argentina. A tribunal, the ICS tribunal said, cannot “create exceptions to treaty rules where these are merely based upon an assessment of the wisdom of the policy in question.”
 

127.
Attempts to use MFN to add other kinds of dispute settlement provisions, going beyond an 18-month litigation delay, have generally been unsuccessful. In Salini, an MFN provision was invoked to change the dispute settlement procedure for contract disputes. In Plama, an MFN provision was invoked to change the dispute settlement process from ad hoc arbitration to ICSID dispute settlement. These, then, were efforts to change one form of arbitration for another, yet both tribunals rejected them. 

128.
Conversely, one tribunal has allowed a claimant to invoke MFN to substitute one form of dispute settlement for another. In Garanti Kos LLP v. Turkmenistan,
 the tribunal decided that where resort to ICSID arbitration under the UK-Turkmenistan BIT was available only with the consent of the Respondent, which it had not given, consent to ICSID arbitration could be found under other BITs entered into by Turkmenistan and imported into the UK-Turkmenistan BIT through the application of MFN. As a result, arbitration under the UNCITRAL rules, which was the fall-back position under UK-Turkmenistan BIT in the absence of agreement on another form of dispute settlement, was, by way of MFN, supplanted by ICSID arbitration. 

129.
However, even if the cases involving the 18-month domestic litigation requirement can be explained in part by a view that that the particular requirement was somewhat trivial, in fact the reasoning of the tribunals is not based on the relative importance of a provision with an 18-month domestic litigation requirement. As pointed out above, in many instances the reasoning was based on the assumption that MFN clauses in BITs by their very nature cover dispute settlement. 

130.
Other cases that have allowed MFN to be used to obtain the benefit of the provisions of third party treaties relate to substantive rather than procedural issues. In RosInvest, the tribunal considered that on the basis of the MFN clause in the UK-USSR BIT it had jurisdiction over the legality of an alleged expropriation and not just over the narrower question of matters relating to compensation, which is what the UK-USSR BIT had provided for. 

131.
However, two tribunals have rejected such a use of MFN clauses. In Renta the majority of the tribunal was not prepared to interpret the MFN provision in the Spain-Russia agreement to allow claims beyond compensation for expropriation because in its view the MFN provision in question applied only to the granting of fair and equitable treatment.
 The Austrian Airlines tribunal equally found, on the basis of the interpretation of the MFN clause, that it could not be expanded beyond the express grant of jurisdiction to deal with matters relating to compensation in the event of expropriation.

132.
In MTD the tribunal was prepared to broaden the scope of fair and equitable treatment under the Chile-Malaysia BIT by reference to fair and equitable treatment in the Chile-Denmark and Chile-Croatia BITs. However, it appeared that neither party challenged the ability of the tribunal to do this, although they did not agree on all of the implications of its having done so.

133.
Equally in Telsim,
 the parties appeared to be in agreement that, as a result of the MFN provision, fair and equitable treatment under the Turkey-Kazakhstan BIT was to be interpreted in the light of the meaning of fair and equitable treatment found in other BITs to which Kazakhstan was a party. Further, in Bayindir,
 there was no objection to the general principle that, as a result of the MFN clause, the content of “fair and equitable treatment” in the Turkey-Pakistan BIT had to be determined in the light of fair and equitable treatment provisions of other BITs entered into by Pakistan.

134.
Only in one case did a tribunal make a substantive addition to the obligations of the parties on the basis of an MFN provision in the face of an objection by one party. In CME, a majority of the tribunal concluded that the term “just compensation” in the Netherlands-Czech Republic BIT should be interpreted to mean “fair market value”, in part because it was prepared on the basis of the MFN provision to incorporate the concept of “fair market value” from the US-Czech Republic BIT.


(vii)
 Consistency in decision-making
135.
While tribunals have noted that there is no formal precedential value in decisions of other tribunals, the desire for consistency clearly has had an influence on decision-making. Few tribunals have stated this as explicitly as the majority in Impregilo:

“Nevertheless, in cases where the MFN clause has referred to ‘all matters’ or ‘any matter’ regulated in the BIT, there has been near-unanimity in finding that the clause covered the dispute settlement rules. On this basis, the majority of the Tribunal reaches the conclusion that Impregilo is entitled to rely, in this respect, on the dispute settlement rules in the Argentina-US BIT.”

136.
In effect, the majority was of the view that, at least with respect to broadly worded MFN clauses and a requirement of commencing an action and litigating for 18 months, the question of the applicability of an MFN clause had been resolved.

(viii)
The definition of treatment “no less favourable”
137.
The difficulty of determining which treatment is less favourable is illustrated where MFN is used to replace one form of dispute settlement with another. Some tribunals have questioned whether the correct comparison is being made when third party treaty provisions are being compared with basic treaty provisions.
 If the basic treaty contains an 18-month litigation requirement, while the third party treaty has no 18-month litigation requirement but includes a fork in the road provision, is it correct that the third party treaty provides more favourable treatment? On the one hand, there is an 18-month delay before invoking the dispute settlement provisions of the BIT under the basic treaty, but the investor gets access to both domestic and international processes. On the other hand, the investor under the third party treaty gets access to international dispute settlement earlier but loses having both international and domestic dispute settlement available. Which treatment is the more favourable? 

138.
The ICS tribunal took the view that an investor relying on an MFN provision to avoid the 18-month litigation requirement would be subject to the fork in the road provision of the third party treaty.
 The Garanti Kos tribunal took the view that it was difficult to say that ICSID arbitration was objectively more favourable than UNCITRAL arbitration, but that they were “indisputably different.”
 In the end the tribunal concluded that choice was better than no choice and allowed the claimant to import ICSID arbitration on the basis of the MFN provision in the basic treaty.

139.
The question of whether the provision in the third party treaty sought to be relied on is in fact more favourable than the provision in the basic treaty that is sought to be avoided was not considered in any detail in the earlier decisions of investment tribunals. Generally it has been assumed that not having to litigate in domestic courts for 18 months is more favourable than having to wait and litigate. However, this might be questioned unless negative assumptions are made about the domestic courts in question.

(ix)
The existence of policy exceptions
140.
The Maffezini tribunal, seemingly concerned about the far-reaching implications of its decision, set out certain “public policy” exceptions where an MFN provision could not apply to procedural matters.
 While subsequent tribunals have endorsed the idea that some public policy exceptions are necessary, they have not invoked these exceptions as a justification for their decision, even though in some instances they might have been applicable. For example, in the Garanti Kos case the tribunal substituted ICSID arbitration for UNCITRAL arbitration, something that the Maffezini policy exceptions prohibited. The Study Group noted the divergence in the reasons given for allowing or rejecting the use of an MFN clause as a basis for varying the dispute settlement provisions of bilateral investment agreements and observed that different approaches were sometimes based on differences in assumptions rather then on a direct contradiction in reasoning. 
Part III
Considerations in interpreting MFN clauses
A.
Policy considerations relating to the interpretation of investment agreements 
1.
Asymmetry in BIT negotiations
141.
In the past, investment agreements were largely between developed and developing countries with an assumption of asymmetry and inequality of bargaining power.
 Today, many bilateral investment agreements are between developed countries or developing countries themselves where the same point cannot be made.

142.
A more substantive comment can be made about the process of negotiation of investment agreements. Some countries have their own model bilateral investment agreement, and negotiations with other countries are generally based on that model agreement. Thus, instead of negotiations starting with a clean slate, negotiations entail accepting or modifying the model form of agreement already prepared by one party. Thus, the most that can result from these negotiations are modifications in the wording of particular provisions, rather than a completely new agreement. 

143.
This notwithstanding, in fact investment agreements resemble each other in many key respects, regardless of the parties and regardless of the model agreement that is being followed. And this is not surprising. Modern investment agreements are founded on certain core provisions: MFN, National Treatment, Fair and Equitable Treatment, prohibition of expropriation unless certain conditions are fulfilled and provisions for dispute settlement, generally including investor-state dispute settlement. Whether there has been asymmetry in the negotiations or not, a similar result seems to be reached.

144.
After considering this question of asymmetry, the Study Group took the view that while this was a factor that contributed to a broader understanding of the field of international investment law, it was not a factor that was relevant to the interpretation of individual investment agreements.
2.
The specificity of each treaty
145.
Several States have stated that MFN provisions are specific to each treaty
 and therefore that such provisions are ill suited to the adoption of a uniform approach.
 There is no doubt that MFN provisions relating to investment are largely contained in separate bilateral investment agreements, and that each agreement has worded its MFN provision in a particular way. 

146.
At the same time, MFN provisions, regardless of their negotiating history, or the agreement in which they are contained, have a common objective. In 1978, in draft article 4 the Commission defined an MFN clause, as “a treaty provision whereby a State undertakes an obligation to another State to afford most favoured nation treatment in an agreed sphere of relations.” In draft article 5, the Commission defined MFN treatment as “treatment accorded by the granting State to the beneficiary State … not less favourable than treatment extended by the granting State to a third State.” In other words, regardless of the specific wording, if a clause in a treaty accords no less favourable treatment than that granted to third States, it is an MFN clause. It has the same character as any other MFN clause and shares the same overall objective. 

147.
However, the way in which that overall objective is achieved lies in the actual wording that is used to express the MFN obligation, its scope, its coverage, and its beneficiaries. Thus, the key question of ejusdem generis — what is the scope of the treatment that can be claimed — has to be determined on a case-by-case basis. 

148.
Nonetheless, the Study Group considered that the common objective of all MFN provisions, and the similarity in the language used across many investment agreements means that the interpretation of an MFN provision in one investment agreement may well provide guidance for the interpretation of an MFN provision in another agreement. Investment tribunals have indeed considered provisions under agreements other than the agreement before them in seeking to interpret an MFN provision. 

149.
However, the interpretation of any particular MFN provision must be in accordance with articles 31-32 of the VCLT. Thus, while guidance can be sought from the meaning of MFN treatment in other agreements each MFN provision must be interpreted on the basis of its own wording and the surrounding context of the agreement it is found in. As a result, there is no basis for concluding that there will be a single interpretation of an MFN provision applicable across all investment agreements.
B. 
Investment dispute settlement arbitration as “mixed arbitration”
150.
In 1978, the Commission envisaged that the beneficiary of an MFN provision could not only be the State that was party to the agreement containing that provision, but could also be “persons and things in a determined relationship with that State.”
 Under investment agreements States generally offer MFN treatment not just to the other State, but also to investors or investments of that other State. The Commission at that time declined to consider further the implications of the beneficiary being a person, taking the view that since the draft articles of the VCLT did not deal with the application of treaties to individuals, it would not pursue that question.

151.
In practical terms, however, at the time the 1978 draft articles were elaborated there was very little practice to consider in relation to individuals as beneficiaries. Enforcement of the obligation to provide MFN treatment against the granting State lay with the beneficiary State. Failure to provide MFN treatment would be a treaty breach and, provided there was a forum in which to do so, a state-to-state claim could be brought. There was no international forum for access by an investor against a foreign State, although an investor might well have pursued a claim in the domestic courts of that State if the treaty obligations had been made part of domestic law, or where there was an independent right of action under domestic law. In such situations, a claim brought against the granting State in its domestic court would be based on a right derived not from the treaty but from the granting State’s domestic law.

152.
The advent of investor-state dispute settlement has brought about a major change in this respect, allowing the investor to bring a claim independently of its State, directly against the granting State, in a dispute settlement mechanism created by the parties in the investment agreement. The result has been that investor-state dispute settlement tribunals have produced a substantial jurisprudence on the interpretation of investment agreements and in particular of MFN clauses.

153.
However, the mixed nature of investor-state arbitration poses particular challenges in the interpretation of investment agreements. The agreement is between States and thus is a treaty. But the forum in which it is being interpreted bears some analogy with commercial arbitration, which historically is a private rather than a public law institution. Thus, whether an interpreter views the agreement as an international law instrument rather than as a contractual arrangement may have an impact on the way in which an MFN provision will be interpreted.

154.
Questions can be raised about the status of tribunals involved in “mixed” arbitration and of the product of their work. These tribunals are “mixed” in the sense that the parties to the dispute are not of equal status under international law. In the days of concession agreements, the agreement itself was between a public international law entity, the State, and a private law entity, the person or company with whom the agreement was entered into. An initial concern in this regard was whether such agreements, where only one party was a subject of international law, were subject to international law or domestic law, and the concepts of transnational law and quasi-international law were debated.

155.
Investment agreements avoid this problem because they are clearly treaties. Nonetheless, a dispute under an investor-state dispute settlement provision remains a dispute between parties of different status under international law. Thus, it has been said that an arbitrator in a mixed arbitration dealing with a claim by a private litigant, in what might otherwise be seen as a domestic claim, has a mission and function not dissimilar from that of a domestic judge.
 In that sense, investor-state dispute settlement might be seen as an alternative to domestic litigation, a point that is reinforced by the common “fork in the road” provisions in investment agreements where a claimant investor is required at a certain point to choose between domestic litigation or investor-state dispute settlement.

156.
However, a tribunal hearing such a dispute, which is a tribunal established under a mechanism agreed to by States, has to interpret and apply the provisions of a treaty. It is not usually applying provisions of domestic law although in some cases the treaty may call for the application of domestic law. Moreover, if the tribunal is established under ICSID it is specifically mandated to apply “such rules of international law as may be applicable.”

157.
The Study Group concluded that the “mixed” nature of investor-state dispute settlement arbitration does not justify a different approach to the application of the rules on treaty interpretation when MFN provisions are being considered. The investment agreement is a treaty whose provisions have been agreed to by States. The individual investor had no role in the creation of the treaty obligations; it simply has a right to bring a claim under the treaty. As a treaty it must be interpreted according to the accepted rules of international law governing treaty interpretation.
C.
The contemporary relevance of the 1978 draft articles to the interpretation of MFN provisions
158.
As the Study Group noted earlier, the 1978 draft articles contemplated that the beneficiary of an MFN provision might be an individual or an entity “in a determined relationship” with the beneficiary State. But it did not consider the implications of this since it regarded the rights of individuals to be outside its mandate. Nonetheless, the draft articles are frequently referred to by investor-State dispute settlement tribunals as setting out the basic law on MFN provisions, in particular in relation to the ejusdem generis principle.

159.
The Study Group noted, however, that while the 1978 draft articles provide the core law on the definition and meaning of MFN clauses and MFN treatment, and lay down basic principles, they do not provide guidance on specific questions of interpretation that can arise under the terms actually used in a particular treaty. The issue whether a procedural provision relating to dispute settlement can be modified on the basis of an MFN provision is not answered, at least not directly, by the 1978 draft articles.

160.
The Study Group considers that, having never been challenged and having been frequently applied, the core provisions of the 1978 draft articles
 remain as an important source of international law when considering the definition, scope and application of MFN clauses.
Part IV
Guidance on the interpretation of MFN clauses
161. 
This Part sets out a framework for the proper application of the rules and principles of treaty interpretation to MFN clauses. The Study Group concluded from its earlier analysis that there are three central questions regarding the way in which tribunals have approached the interpretation of MFN clauses in relation to the dispute settlement provisions. First, are MFN provisions in principle capable of applying to the dispute settlement provisions of BITs? Second, is the jurisdiction of a tribunal affected by conditions in BITs regarding which dispute settlement provisions may be invoked by investors? Third, in determining whether an MFN provision in a BIT applies to the conditions for invoking dispute settlement, what factors are relevant in the interpretative process? These issues are taken up in turn in the sections below.
A.
MFN provisions are capable in principle of applying to the dispute settlement provisions of BITs 
162.
Although controversial in some of the earlier decisions of tribunals, there is little doubt that in principle MFN provisions are capable of applying to the dispute settlement provisions of BITs. This is so notwithstanding the fact that the proposition may have been based initially on a misinterpretation of what the Commission of Arbitration in Ambatielos meant when it referred to “the administration of justice” being within the scope of an MFN provision that referred to “all matters relating to commerce and navigation.” The Commission there was referring to access to the courts of the United Kingdom for enforcing substantive rights and not to a right to alter the conditions under which dispute settlement may be invoked. But that seems of little import now. The point is essentially one of party autonomy; the parties to a BIT can, if they wish, include the conditions for access to dispute settlement within the scope of coverage of an MFN provision. The question in each case is whether they have done so.

163.
In this sense, the question is truly one of treaty interpretation that can be answered only in respect of each particular case. Where the parties have explicitly included the conditions for access to dispute settlement within the framework of their MFN provision,
 then no difficulty arises. Equally, where the parties have explicitly excluded the application of MFN to the conditions for access to dispute settlement, no difficulty arises. But the vast majority of MFN provisions in existing BITs are not explicit on this point and thus the question of how such provisions are to be interpreted will arise in each case. At the very minimum, however, it can be said that there is no need for tribunals interpreting MFN provisions in BITs to engage in any enquiry into whether such provisions may in principle be applicable to dispute settlement provisions.
B.
Conditions relating to dispute settlement and a tribunal’s jurisdiction
164.
Accepting, however, that the issue is one of interpretation, the question arises whether there is anything in the character of either MFN provisions or provisions relating to the conditions for investor access to dispute settlement that might be relevant to the interpretative process. In this regard, the question of whether such matters go to the jurisdiction of a tribunal retains relevance. There are certain parameters (ratione materiae, ratione personae, ratione temporis, etc.) within which an MFN provision must operate,
 and thus the question becomes whether the conditions relating to access to dispute settlement are themselves a relevant parameter.

165.
The interpretation and application of an MFN provision cannot be completely open-ended. As draft article 14 of the 1978 draft articles provides:

“The exercise of rights arising under a most-favoured-nation clause for the beneficiary State or persons or things in a determined relationship with that State is subject to compliance with the relevant terms and conditions laid down in the treaty containing the clause or otherwise agreed between the granting State and the beneficiary State.”

166.
There is no doubt that if a State has consented in a BIT to recognize certain categories of persons as investors, an MFN provision cannot be invoked to change those categories.
 A tribunal set up under the BIT simply has no jurisdiction to adjudicate on rights in respect of an entity that does not constitute an investor. The question is whether a limitation on access to dispute settlement, such as an 18-month domestic litigation requirement, is a similar jurisdictional limitation applicable to qualified investors. 

167.
An answer to this depends, in part, on whether this is a matter of jurisdiction or a matter of admissibility. The distinction between jurisdiction and admissibility is not always clear and the terms are sometimes used interchangeably.
 However, the distinction between objections that are directed at the tribunal and objections that are directed at the claim is said to be the basis of the distinction.
 

168.
On this basis, one might argue that the 18-month litigation requirement being a condition that determines whether a claim can be brought at all by the investor goes to the jurisdiction of the tribunal — it is not a matter of the particular claim that is being made by the investor; no claim can be made by that investor unless the 18-month litigation requirement has been met. 

169.
In the Study Group’s view, these competing approaches reflect what was earlier mentioned — a difference between those who regard investment agreements as public international law instruments, and those who regard investor-state dispute settlement as being more of a private law nature akin to contractual arrangements. In the case of the former, jurisdiction and consent to arbitrate are matters of keen State interest, whereas in the case of the latter the question is simply one of the meaning of the term “treatment” or other such language which stipulates the entitlement of the beneficiary.

170.
The practical consequence of these different approaches is that those who focus on the public international law aspect of investment agreements are inclined to see an 18-month litigation requirement as akin to an exhaustion of local remedies rule. Those who see such agreements more in private or commercial arbitration terms are likely to see it as a delaying provision which has the effect of postponing an investor’s right to bring a claim, and hence contrary to the overall objective of a BIT of creating favourable conditions for investment. 

171.
The common feature of the “jurisdictional” approaches is that unless clearly worded, or there are particular contextual circumstances, an MFN provision cannot alter the conditions of access to dispute settlement. It is always a matter of treaty interpretation, but treaty interpretation that starts from an initial assumption that an MFN provision does not automatically apply to the dispute settlement provisions of a BIT. And this stands in contrast to the starting assumptions of a number of tribunals that MFN provisions on their face apply to dispute settlement, because dispute settlement is part of the protections provided in a BIT. Under that approach, MFN applies to dispute settlement unless it can be shown that the parties to the BIT did not intend that it would so apply. 

172.
The Study Group has taken the view that this partly conceptual debate about the nature of investment agreements and the assumptions that it leads to about interpretation of those agreements is not something on which a definitive solution can be offered. Investment agreements have elements of both a public and a private nature. The inability to have a formal definitive answer is the consequence of having the matter dealt with through a “mixed” arbitration with “ad hoc” arbitrators. In a “closed” system, such as the WTO, an appellate tribunal could resolve the matter and, right or wrong, it would be the answer for all cases within the system. That opportunity is not available in the case of investor-state dispute settlement. Nor, in the view of the Study Group, is it appropriate for the Commission to play such a role.

173.
 However, the Study Group observes that conclusions about the applicability of MFN clauses to dispute settlement provisions should be based on the interpretation and analysis of the provisions in question and not on assumptions about the nature of investment agreements or of the rights that are granted under them.
C.
Relevant factors in determining whether an MFN provision applies to the conditions for invoking dispute settlement
174.
Since BITs are international agreements, the rules of treaty interpretation set out in articles 31-32 of the VCLT are applicable to their interpretation.
 The general rule of treaty interpretation is set out in article 31 of the VCLT, paragraph (1) of which provides that treaties “shall be interpreted in good faith in accordance with the ordinary meaning of the terms of the treaty in their context and in the light of its object and purpose.”
 It has been said that this formula was “clearly based on the view that the text of the treaty must be presumed to be the authentic expression of the intention of the parties.”
 

175.
It is a common position taken in decisions of investment tribunals that the VCLT rules provide the correct legal framework for interpreting MFN provisions. Yet within this common framework there are divergences of approach. Earlier the Study Group identified various factors that have appeared to influence tribunals in interpreting MFN provisions. In the following paragraphs the Study Group reviews some of these factors.
1.
The principle of contemporaneity
176.
The principle of contemporaneity, relied on explicitly by the tribunals in ICS and Daimler, and implicitly in the decisions of some other tribunals,
 is not found specifically in the VCLT rules. Yet, it has been adverted to directly and indirectly by the International Court of Justice and by international tribunals. In Legal Consequences for States of the Continued Presence of South Africa in Namibia, the Court referred to the “primary necessity of interpreting an instrument in accordance with the intentions of the parties at the time of its conclusion.”
 The Eritrea-Ethiopia Boundary Commission also endorsed what it referred to as “the doctrine of ‘contemporaneity’.”

177.
At the same time, in Dispute regarding navigational and related rights (Costa Rica v. Nicaragua) the International Court of Justice has stated, that “[t]his does not however signify that, where a term’s meaning is no longer the same as it was at the date of the conclusion, no account should ever be taken of its meaning at the time when the treaty is to be interpreted for the purpose of applying it.”
 According to the Court this is true, in particular, in “situations in which the parties’ intent upon conclusion of the treaty was, or may be presumed to have been, to give the terms used — or some of them — a meaning or content capable of evolving, not one fixed once and for all, so as to make allowance for, among other things, developments in international law”.

178.
In the view of the Study Group, whether an evolutionary (evolutive) interpretation is appropriate in any given case will depend on a number of factors, including the intention of the parties that the term in question was to be interpreted in an evolutionary (evolutive) way,
 the subsequent practice of the parties, and the way they themselves have interpreted and applied their agreement. The approach of the ICS tribunal in seeking to ascertain the meaning of “treatment” to which the MFN provision applied, by looking at how the term would have been understood at the time the UK-Argentina BIT was entered into, provides important guidance for interpretation but it cannot be regarded as necessarily definitive.
1.
The principle of contemporaneity
179.
In a sense, reference to preparatory work is an application of the contemporaneity principle, since it is an effort to determine the intent of the parties at the time of the conclusion of the agreement.
 Recourse to preparatory work is not frequent in the decisions of tribunals interpreting MFN provisions, perhaps because such material is often not readily available.
 However, in Austrian Airlines, the tribunal looked at successive drafts of clauses of the treaty, which indicated a successive narrowing of the scope of the arbitration provisions, in order to confirm a conclusion that the parties intended to limit arbitration under that agreement to certain specified matters.
 The Study Group considered that this provides an important illustration of the relevance of preparatory work.
3.
The treaty practice of the parties 
180.
Contemporary or subsequent practice of the parties is clearly relevant to the interpretation of the provisions of a treaty. However, under VCLT article 31(2) and (3) relevant practice is limited to: agreements relating to the treaty entered into by all of the parties; instruments relating to the treaty concluded by one party and accepted by the others; subsequent agreements between the parties; and subsequent practice that establishes the agreement of the parties.
 Thus, to the extent that investment tribunals rely on such material they are clearly acting in accordance with relevant interpretative material.

181.
However, most BITs stand alone as agreements between two States unaccompanied by contemporaneous or subsequent agreements or practice between the parties to the BIT.
 Thus, what tribunals often refer to are agreements by one of the parties to the BIT with third States.
 One tribunal has taken the view that treaties with third States were not relevant because it was the text of the BIT before it that had to be interpreted.

182. The actions of one State party to a BIT that do not involve the other State party might have some contextual relevance by demonstrating the attitude of one of the parties to the treaty. However, such actions do not fall under article 31(3)(b) of the Vienna Convention, which considers the common intent of the parties but may be taken into account under article 32.
 

183.
The question, however, is whether there is any other basis on which the treaty-making practice of one party alone can be relevant. In ICS the tribunal took the view that the treaty making practice of one party alone was not relevant. However, it did regard as relevant the fact that a State had continued to include an 18-month requirement in subsequent BITs. The tribunal considered that the State was unlikely to be insisting on the conclusion of a provision that it knew would be devoid of any effet utile because of the inclusion of an MFN provision.
 This illustrates the potential, albeit limited, relevance of the practice of one party.
4.
The meaning of context  
184.
The term “in their context” in article 31 is capable of having a broad meaning. It includes, by virtue of article 31(2) the terms of the treaty itself, the preamble and annexes, as well as agreements between the parties relating to the treaty in connection with its conclusion, and instruments relating to the treaty made by one party and accepted by the other party as an instrument related to the treaty.

185.
Two particular questions relating to context arise out of the decisions of investment tribunals. First, can a specific provision in a BIT be overridden by a more generally worded MFN provision? Second, what is the relevance of the fact that a BIT lists specific exclusions to the application of the MFN principle? Does that exclude other, non-listed exceptions to MFN treatment?

(a)
The balance between specific and general provisions

186.
In some decisions arbitrators have sought to weigh the specific provision of a treaty, dealing with the circumstances under which an investor can invoke investor-state arbitration, with the general provision of an MFN clause. The conclusion drawn is that a specific statement concerning treatment afforded under a treaty, such as a condition that has to be met before invoking dispute settlement, cannot be overridden by a general statement applicable to “all treatment” as found in an MFN provision. As the Commission noted in its report on fragmentation, the principle lex specialis derogat legi generali is generally accepted as a principle of treaty interpretation.
 However, its relevance in the context of the interpretation of an MFN provision may be limited.

187.
By its very nature, an MFN clause promises something better than what is provided in the treaty, so that the mere fact that there is a specific provision in the basic treaty itself cannot be conclusive on whether an MFN provision can provide better treatment than what is already provided for in the basic treaty. Of course, if there is independent interpretative evidence in the treaty to show that the parties intended the MFN provision not to apply to the specific provision in question, then that is a different matter. But, in the view of the Study Group, a presumption that the specific overrides the general is simply inconclusive in the interpretation of an MFN provision. 

(b)
The expressio unius principle
188.
The principle expressio unius est exclusio alterius has often been cited, particularly in relation to express exclusions from the application of an MFN provision. The argument goes that where the BIT contains express exceptions to the application of an MFN provision, those exceptions exclude other non-designated exceptions.
 Thus, failure to include any reference to dispute settlement provisions amongst those matters excluded from the application of an MFN provision implies that the MFN provision covers dispute settlement. However, as noted by some authors, the expressio unius principle is at best a presumption and should not be treated as a definitive answer to the question.
 It is a factor to consider and nothing more. Further, as the tribunal in ICS pointed out, it may lead to the opposite conclusion. If only exceptions relating to substantive treatment are listed, that may imply that the parties did not believe MFN to be relevant to procedural or dispute settlement matters.
 Accordingly, the Study Group took the view that while the expressio unius principle is a factor to be taken into account, it cannot be regarded as a decisive factor.

5.
The relevance of the content of the provision sought to be replaced   
189.
The 18-month litigation requirement has been seen by some tribunals as imposing an unnecessary hurdle for an investor seeking to enforce its rights through the invocation of the dispute settlement provision of a BIT and contrary to the general objective of a BIT in promoting and facilitating investment. However, as other tribunals have pointed out, such a provision is a variation of an exhaustion of local remedies rule and has its own rationale. To the extent that investment tribunals have been influenced in the interpretation of an MFN provision by the content of the provision in the basic treaty that is being affected by the application of MFN, the Study Group has difficulty in seeing how such a consideration can be justified under the rules on treaty interpretation. 

190.
The policy decision whether to include a particular provision in their BIT is for the parties and not something that can be second-guessed by dispute settlement tribunals. The function of the tribunal is to ascertain the meaning and the intent of the parties, not to query their policy choices. On that basis, the content of a provision that is being bypassed by application of the MFN provision is, in the view of the Study Group, irrelevant as far as treaty interpretation is concerned.
6.
The interpretation of the provision sought to be included    
191.
The central question of the scope or extent of the benefit that can be obtained from the third party treaty by operation of an MFN clause raises the application of the ejusdem generis principle. It is clear that if the subject matter of the MFN provision in the basic treaty is limited to substantive matters, then the provision cannot be used to obtain the benefit of procedural rights under the third party treaty. The more difficult question is whether the beneficiary of an MFN provision that does relate to procedural provisions may pick and choose which procedural benefits can be relied on.

192.
In this regard, while the 1978 draft articles provide a general answer, they are not specific enough to assist in resolving the actual problem that arises in the investment treaty context. Draft articles 9 and 10 refer to the beneficiary State being entitled to rights or treatment “within the limits of the subject-matter of the clause.” The commentary goes on to suggest that the phrase “within the limits of the subject-matter of the clause” contains an implicit reference to a concept of likeness.
 However, investment tribunals have yet to develop any jurisprudence on the notion of likeness. There is no common understanding, to take the earlier example, on whether an 18-month litigation requirement with no fork in the road provision is more or less favourable than direct access to investor-state arbitration with a fork in the road stipulation attached.

193.
In the Study Group’s view the question of what constitutes less favourable treatment can only be answered on a case-by-case analysis. At the very least it is a matter that has to be addressed in any interpretation or application of an MFN provision.
D.
Consequences of various model MFN clauses    
194.
Although at the outset of its work the Study Group considered the possibility of drafting model MFN clauses itself, it came to the conclusion that this would not be a useful exercise. There is a vast number of MFN clauses already included by States in their investment agreements that can provide models for future agreements. What is more important is to understand the consequences that may attach to particular wording.
1.
Clauses in agreements existing at the time of the Maffezini decision     
195.
Aside from the different interpretative approaches already identified, there appears to be a certain commonality in the interpretation of certain types of wording in MFN clauses. 

196.
First, where the MFN clause provides simply for “treatment no less favourable” without any qualification that arguably expands the scope of the treatment to be accorded, tribunals have invariably refused to interpret such a provision as including dispute settlement.

197.
Second, where the MFN clause contains clauses that refer to “all treatment” or “all matters” governed by the treaty, tribunals have tended to accord a broad interpretation to these clauses, and to find that they apply to dispute resolution provisions. In only one case has a broadly worded clause not been treated as applying to dispute settlement.

198.
Third, where the MFN clause qualifies the treatment to be received by reference to “use”, “management”, “maintenance”, “enjoyment”, “disposal”, and “utilization”, a majority of tribunals have found that such clauses are broad enough to include dispute resolution provisions.

199.
Fourth, in the two cases which link MFN directly to fair and equitable treatment, neither tribunal concluded that the clause covers dispute settlement provisions.

200.
Fifth, in the cases where a territorial limitation has been placed on an MFN clause, the result has been mixed. Some cases have concluded that the territorial limitation is irrelevant to deciding whether dispute resolution provisions are concerned,
 while others have held that a territorial limitation clause prevents the inclusion of international dispute settlement provisions within an MFN clause.

201.
Sixth, in no case where MFN clauses limit their application to investors or investments “in like circumstances” or “in similar situations” has a tribunal treated as relevant the question of whether the clause applies to dispute settlement provisions.

202.
Such an analysis indicates past practice, and does not constitute a statement about how cases will be decided in the future. Since investment tribunals are ad hoc bodies and since the exact provisions and context of MFN clauses vary, it is impossible to tell in advance how the members of tribunals will decide, even if some or all of the individuals have already decided cases involving MFN provisions. However, where MFN clauses are capable of a broader interpretation, it appears that tribunals are more inclined to treat them as applying to dispute settlement provisions. In the Study Group’s view, this provides preliminary guidance to States on how particular wording might be treated by tribunals.
2.
Clauses in agreements entered into since the Maffezini decision      
203.
Since the Maffezini decision, there have been a number of investment agreements entered into which include MFN provisions. Generally, they fall into three categories.

204.
First, there are agreements that expressly exclude the application of Maffezini. This may be done by express reference to the decision,
 or by providing that dispute settlement provisions do not fall within the scope of the MFN provision.
 It generally does not seem to be done by including it in the list of the exceptions to the application of MFN treatment.

205.
Second, there are agreements that expressly include dispute settlement provisions within the scope of the MFN clause.
 

206.
Third, there are those agreements that make no mention of whether dispute settlement provisions are included within the scope of the MFN clause. Some define the scope of application of the MFN clause as applying “to the establishment, acquisition, expansion, management, conduct, operation and sale or other disposition of investments in its territory.” However, as noted earlier, such a provision has been interpreted by some tribunals as not including dispute settlement and by other tribunals as including them. 

207.
The Study Group has noted that the issue of MFN and dispute settlement provisions has not motivated States to clarify the language of existing agreements to exclude dispute settlement, nor to negotiate new agreements that exclude its application. In fact most new agreements tend to ignore the issue. There are at least three possible explanations for this.

208.
First, renegotiating existing agreements is a long and complex process and States may not place a high priority on this in their treaty-making agenda or may be concerned with reopening other issues in the treaty.

209.
Second, States may be concerned that changing the wording of their new agreements to prevent the application of MFN treatment to dispute settlement will be taken by tribunals as an indication that their existing agreements do cover dispute settlement.

210.
Third, States may take the view that in practice, as indicated above, MFN provisions have been applied to dispute settlement only in the case of broadly-worded MFN clauses and that their MFN provisions are not broadly-worded.

211.
In any event, the Study Group concluded that the guidance provided here of wording that may be interpreted as incorporating dispute settlement provisions within the scope of MFN, and examples of agreements where governments have explicitly excluded it, might be of assistance to States in considering how their investment agreements might be interpreted and what they might take into account in negotiating new agreements.
Part V
Summary of Conclusions 
212.
MFN clauses remain unchanged in character from the time the 1978 draft articles were concluded. The core provisions of the 1978 draft articles continue to be the basis for the interpretation and application of MFN clauses today. However, they do not provide answers to all the interpretative issues that can arise with MFN clauses.

213.
The interpretation of MFN clauses is to be undertaken on the basis of the rules for the interpretation of treaties as set out in the VCLT.

214.
 The central interpretative issue in respect of the MFN clauses relates to the scope of the clause and the application of the ejusdem generis principle. That is, the scope and nature of the benefit that can be obtained under an MFN provision depends on the interpretation of the MFN provision itself.

215.
The application of MFN clauses to dispute settlement provisions in investment treaty arbitration, rather than limiting them to substantive obligations, brought a new dimension to thinking about MFN provisions and perhaps consequences that had not been foreseen by parties when they negotiated their investment agreements. Nonetheless, the matter remains one of treaty interpretation. 

216.
Whether MFN clauses are to encompass dispute settlement provisions is ultimately up to the States that negotiate such clauses. Explicit language can ensure that an MFN provision does or does not apply to dispute settlement provisions. Otherwise the matter will be left to dispute settlement tribunals to interpret MFN clauses on a case-by-case basis.

217.
The interpretative techniques reviewed by the Study Group in this report are designed to assist in the interpretation and application of MFN provisions.

Adopted by the International Law Commission at its sixty-seventh session, in 2015, and submitted to the General Assembly as a part of the Commission’s report covering the work of that session (Annex). The report will appear in Yearbook of the International Law Commission, 2015, vol. II (Part Two).
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