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was stated in paragraph 1. Furthermore, it went beyond the
scope of the Declaration under consideration. That Declaration
was meant to deal with questions of asylum, not of inter-
national assistance. In addition, as drafted, the paragraph might
be interpreted to permit an infringement upon the sovereignty
of States and interference in their internal affairs, as it did not
lay down that assistance should only be considered and
rendered by other States at the request of the State in difficulty.

43. A number of representatives favoured amendments along
the lines of those of Colombia and of Sudan, which were
explained to be intended to make it clear that assistance would
only be rendered at the request of the State in difficulty. How-
ever, these amendments were not pressed, in view of the
continued objections of some representatives to the text of the
paragraph as a whole,

44, Those representatives favouring the retention of the
text of paragraph 2 were generally agreed that it would be
improved and widened in its humanitarian purposes by adopting
the amendment of Costa Rica, Norway and Togo to insert the
words “granting or” between the words “in” and “continuing”.
It was therefore included, together with a consequential drafting
change at the end of the paragraph.

45. In view of the decisions of the Working Group recorded
above in paragraph 12 about the use of the word “territorial”
before the word “asylum”, and the words “should” and “shall”
(see para. 13 above), it was not necessary to consider in
detail the amendments to this effect to paragraph 2 by Costa
Rica, Norway and Togo, by Poland and by Colombia.

46. The amendment by Uruguay, to add a reference to
“regional bodies” after the reference to the United Nations,
was considered by some representatives, who supported the
retention of paragraph 2, to be of utility, as regional organiza-
tions might be in a particularly advantageous position to
render assistance in the circumstance contemplated. However,
as other representatives were of the view that the addition would
unnecessarily complicate the text, and that the point was already
covered by the reference in the paragraph to States acting
“jointly”, the amendment was not included.

47. On the basis of the foregoing, and subject to the view of
some delegations that paragraph 2 of article 2 should be deleted,
the Working Group submits that paragraph to the Sixth Com-
mittee in the following form:

“Article 2

“2. Where a State finds difficulty in granting or continuing
to grant asylum, States individually or jointly or through
the United Nations shall consider, in a spirit of international
solidarity, appropriate measures to lighten the burden on that
State.”

4, Article 3

48. Article 3, paragraph 1 and 2, of the draft Declaration
adopted by the Commission on Human Rights reads as follows:

“No one seeking or enjoying asylum in accordance with
the Universal Declaration of Human Rights should, except
for overriding reasons of national security or safeguarding
of the population, be subjected to measures such as rejection
at the frontier, return or expulsion which could result in
compelling him to return to or remain in a territory if there
is well-founded fear of persecution endangering his life,
physical integrity, or liberty in that territory.

“In cases where a State decides to apply any of the
above-mentioned measures, it should consider the possibility
of the grant of provisional asylum under such conditions as
it may deem appropriate, to enable the persons thus en-
dangered to seek asylum in another country” (A/6367,
annex 1I).

49. Amendments to these paragraphs were submitted to
the Sixth Committee by Costa Rica, Norway and Togo (A/
C.6/1L.588 and Add.l), by Poland (A/C.6/L.589), and by
Uruguay (A/C.6/L.604). A sub-amendment to the first of
these amendments was submitted by Algeria, Congo (Braz-
zaville), Guinea, Iraq, Mali, Mauritania, Morocco, Syria, the
United Arab Republic and the United Republic of Tanzania
(A/C.6/1.593 and Add.1 to 3). In the course of the Working

GrouP’s consideration of this article, formal amendments were
submitted by the United States of America, by Nigeria, by the
United Kingdom of Great Britain and Northern Ireland, by
Colombia, by France, and jointly by Norway and the United
Kingdom of Great Britain and Northern Ireland, The amend-
ment of Nigeria was subsequently revised and a sub-amendment
to that revised amendment submitted by Sudan.

50. The foregoing amendments and sub-amendments may, for
purposes of convenience, be divided into (i) textual changes
and (ii) reformulations. These two categories are considered
separately below.

(i) Textual changes

51. (a) Costa Rica, Norway and Togo:

“(i) In paragraph 1, replace ‘No one seeking or enjoying
asylum in accordance with’ by ‘No one entitled to invoke
article 14 of...;

“(ii) In the English text of paragraph 1, replace the
word ‘should’ by ‘shall’.”

(b) Algeria, Congo (Brazzaville), Guinea, Iraq, Mali,
Mauritania, Morocco, Syria, United Arab Republic and
United Republic of Tanzania:

“Sub-amendment to the first of the amendments by Costa
Rica, Norway and Togo to add after the words ‘article 14
of the Universal Declaration of Human Rights’ the words

'

‘or persecuted as the result of colonial oppression’.

(¢) Poland:

“Insert the word ‘territorial’ before the word ‘asylum’.”
(d) United States of America: »

“In article 3, paragraph 1, replace the words ‘No one
seeking or enjoying asylum in accordance with the Universal
Declaration of Human Rights’ by the words ‘No person
referred to in paragraph 1 of article 1, seeking or enjoying
asylut,’.”

52. In view of the decision taken by the Working Group,
in principle, in favour of a standard reference along the lines
proposed by the United States amendment to the persons
covered by the Declaration (see para. 32 above), it was un-
necessary to consider the amendment of Costa Rica, Norway
and Togo just set out, and the sub-amendment thereto by
Algeria, Congo (Brazzaville), Guinea, Iraq, Mali, Mauritania,
Morocco, Syria, United Arab Republic and United Republic of
Tanzania. Likewise the textual amendment of Poland was
covered by the Working Group’s decision regarding references
to “territorial asylum” (see para. 12 above).

(ii) Reformulations

53. (a) Costa Rica, Norway and Togo:

“(i) Delete in paragraph 1 the words ‘except for overrid-
ing reasons of national security or safeguarding the popula-
tion’;

“(ii) Insert a new paragraph to read as follows: ‘This
provision may not be invoked in the case of an individual
who constitutes a danger to national security nor in the
case of a mass influx which endangers the safety of the
nation.’;

“(iii) Second paragraph of article 3 to become third
paragraph, reading as follows: ‘In cases where a State
decides to base its action on the preceding paragraph of
this article, it shall consider, under such conditions as it
may deem appropriate, allowing the persons concerned 2
reasonable period and all the necessary facilities to enable

’

them to seek asylum in another country’.
(b) Uruguay:
“Replace article 3, paragraphs 1 and 2, by the following:

“‘Any person enjoying asylum shall be subject exclusively |.
to the laws of the host country during such time as he |

remains in that country.

““No one seeking or enjoying asylum in accordance with

the Universal Declaration of Human Rights should be sub- i
jected to measures such as rejection at the frontier, returfl |

or expulsion which would result in compelling him to returt

or to remain in a territory if there is well-founded fear

of persecution endangering his life, physical integrity of
liberty in that territory.
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“ ‘However, asylum may be terminated for overriding reasons
relating to national security or acts contrary to the legal
order of the country granting asylum, by reason of acts or
activities on the part of the person enjoying asylum which
are directed towards the use of force or violence against the
State from which he came or its government, or by reason
of activities contrary to the purposes and principles of the
United Nations’.”

(¢) Nigeria:

“Delete the whole article and substitute the following:
‘No person referred to in article 1, paragraph 1, who seeks
or enjoys asylum shall be rejected at the frontier or having
entered the territory of asylum be expelled therefrom or
returned to the country of flight save on the grounds of
national security or public order. However, before being
returned to the State of flight or expelled from the State
of refuge such person shall be given ample opportunity to

EI})

seek asylum in another country’.
(d) Sub-amendment by Sudan to the amendment of Nigeria:
“After the words ‘public order’ add the words ‘or
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absence of well-founded fear for flight'.
(¢) United Kingdom of Great Britain and Northern Ireland:

“In article 3, paragraph 2:

“(i) Delete: ‘In cases where a State decides to apply’;

“Insert: ‘If, nevertheless, in any case to which the pre-
ceding paragraph relates, a State finds it necessary, for such
overriding reasons, and despite such well-founded fear, to
take’;

“(ii) Delete: ‘of the grant of provisional asylum under
such conditions as it may deem appropriate, to enable the
persons thus endangered to seek asylum in another country’;

“Insert: ‘of allowing the person who would be thus en-
dangered the opportunity, under such conditions as it may

33y

deem appropriate, of going to some other country’.
(f) Colombia:

“Article 3, paragraph 1. Redraft as follows:

“‘Except for reasons of the national security or public
safety of a State, no person referred to in article 1, para-
graph 1, who is seeking or enjoying territorial asylum may
be rejected at the frontier or expelled from the territory
or expelled from the country in which he is seeking asylum,
or returned to the country from which he has fled, it being
understood that before returning such a person to the
territory whence he came or expelling him from the State
in which he is seeking asylum he shall be granted provisional
asylum so that he may be afforded ample opportunity to seek
asylum in another country.’

“If this amendment is approved, article 3, paragraph 2,
will be deleted.”

(g) France:

“Reformulate article 3 as follows:

“‘No person referred to in article 1 seeking or enjoying
asylum shall be rejected at the frontier or, having entered the
territory of asylum, be expelled therefrom or returned to
the country whence he fled, unless he constitutes a threat
to national security or there is a mass influx of people
threatening the safety of the nation.

“‘However, before being returned to the State whence
he fled or being expelled from the State of refuge he shall
be given, under such conditions as may be deemed appropriate,
a reasonable period of time and ample opportunity to seek
asylum in another country.”

(h) Norway and the United Kingdom of Great Britain and
Northern Ireland:

“l. In article 3, paragraph 1, delete the words ‘except
for overriding reasons of national security or safeguarding of
the population’.

“2. Insert a new paragraph 2, reading as follows:

“‘Exceptions to the preceding paragraph may be made

for overriding reasons of national security and, in the case
of a mass influx, the safeguarding of the population.””

(¢) United States of America:

“Reformulate article 3 as follows:

“‘l. No person referred to in article 1, paragraph 1,
should be subjected to measures such as rejection at the
frontier, or, if he has already entered the territory in which
he seeks asylum, expulsion, or compulsory return, to the
country of flight.

“‘2. Exception may be made to the foregoing principle
only for overriding reasons of national security or, in the
case of a mass influx of persons, in order to safeguard the
population.

“*3. Should a State decide in any case that exception to
the principle stated in paragraph 1 of this article would be
justified, it should consider the possibility of granting to the
person concerned, under such conditions as it may deem
appropriate, an opportunity, whether by way of provisional
asylum or otherwise, of going to another State.”

54. In the course of its discussions on article 3, which
members of the Working Group considered to be the most
important article before it, the Group devoted its attention
to the most appropriate way of formulating the principle of
non-refoulement, the grounds for exceptions to it, and the
possible alternatives to such exceptions. After examining
whether these three matters were best dealt with in one or
more sentences or paragraphs, the Group decided that the
humanitarian purposes of a declaration of this natutre would
best be served by stating the principle itself in one paragraph,
followed by another paragraph containing the grounds for
exceptions and by a final paragraph referring to the possibility
of according provisional asylum or other opportunity for persons
who might be subject to expulsion or return to find other
alternatives.

55. The various formulations of the principle of non-
refoulement as such, which the Working Group had before it,
were found to have much in common and the Group eventually
agreed to base itself upon the statement of the principle
contained in the reformulation put forward by the United
States, which had been submitted towards the end of the
Group’s deliberations, in the light of the other formulations and
of the discussions in the Group. The Working Group also
discussed, in this connexion, whether the formulation of the
principle should refer only to compulsory return to the State
of flight, or also such return to any other State where the
person concerned might be in danger of persecution or from
which he might be compelled to return to the country of flight.
The Working Group, in principle favoured the latter approach.
In this respect, a number of -alternative formulations were
put forward, including “or compulsory return to any State
where he may be subjected to persecution” and “which could
result in compelling him to return to or remain in a State,
if there is a well-founded fear of persecution, endangering
his life, physical integrity, or liberty in that State”. While
some representatives continued to prefer the latter formula-
tion, the Working Group decided, as a compromise, to include
the former in the text. In addition to the foregoing, one repre-
sentative suggested that the words ‘“or, if he has already
entered the territory in which he seeks asylum”, were un-
necessary and confusing in the text of paragraph 1 and might
therefore be deleted when the text is finalized.

56. As regards the possible exceptions to the principle of
non-refoulement, the Group devoted its attention to determin-
ing elements for inclusion in it which could command general
support. The Working Group agreed that considerations of
national security should be included, as proposed by the Com-
mission on Human Rights. Initially, some differing views were
expressed as to whether “safeguarding of the population”, as
suggested by the Commission on Human Rights, should be
stated, with or without qualification, as one of the grounds
for exception. Some representatives, who felt that this ex-
ception was too wide, suggested that these words should be
replaced (as proposed by Costa Rica, Norway and Togo and
by France), by a reference to “a mass influx of people
threatening the safety of the nation”. Others suggested that the
reference to safeguarding the population should be retained,
possibly qualified by the words “in the case of a mass influx”
(as suggested in the reformulations of Norway and the
United Kingdom and of the United States), or by the words
“including a mass influx”. In the debate on these alternatives,
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certain representatives thought that the use of the words “in
the case of a mass influx” would be too restrictive, as other
considerations relating to the safeguarding of the population,
such as public health, must be taken into account. Other repre-
sentatives, however, felt that the alternative of “including a
mass influx” still left the exception relating to the safeguarding
of the population too wide and vague. Eventually the Group
agreed to accept the following compromise phrase “or in order
to safeguard the population, as in the case of a mass influx of
persons”. It was felt that this phrase, while not unduly
restricting the exception concerned, indicated that it was
to be invoked only in matters of serious import.

57. The Working Group considered whether (as suggested
by Uruguay and by Nigeria) “public order” should be specified
as one of the grounds, possibly in place of the reference to
“safeguarding of the population”, on which a person seeking or
enjoying asylum might be rejected at the frontier or expelled.
A number of representatives initially favoured mention of
“public order”. Others, however, were of the view that this
would introduce an exception to the principle here concerned
which was both dangerously wide and vague. It was also
pointed out that the term “public order” had very different
meanings in common law and civil law countries and that it
was therefore desirable to omit reference to it in documents
of this nature. In order to arrive at a generally agreed text
it was therefore decided not to enumerate “public order” in
the list of exceptions.

58. The Working Group was also not in favour of the
inclusion of various elements contained in the third paragraph
of the Uruguay amendment, such as activities directed to the
use of force or violence against the State of origin, as grounds
for rejection at the frontier or for expulsion. Those elements
were considered as more appropriate for consideration in con-
nexion with other articles of which they were in part repetitive
and as departing too far from the text of the Commission on
Human Rights which was serving as the basis for the work
of the Group on article 3.

59. The suggestion of Sudan to add “absence of well-founded
fear for flight” was maintained by Sudan for later considera-
tion in the Sixth Committee. It was pointed out, it respect to
this suggestion, that persons in such a situation were not persons
entitled to invoke article 14 of the Universal Declaration of
Human Rights.

60. As regards the possible alternatives, where a person
seeking or enjoying asylum might otherwise be rejected or ex-
pelled by a particular State, the Working Group decided that
their formulation should refer not only to the possibility of
the grant of “provisional asylum” but also to “an opportunity
to go to another State” (as suggested by the United Kingdom
amendment and the United States amendment). This alternative
was added as it was explained that the concept of “provisional
asylum” is not provided for in certain legal systems. Further-
more, it was explained that it would be more appropriate to
employ the phrase “to go to another State”, rather than “seek
asylum in another State”, as there might be cases where the
person concerned "was legally entitled to enter another State
or might be admitted on grounds other than the grant of
asylum.

61. The Working Group was not in favour of including in
this article a reference, such as that proposed by Uruguay,
to the fact that a person enjoying asylum “was exclusively
subject to the laws of the host country”. It was generally
considered that this would not be appropriate in the present
context. It was furthermore pointed out that, nter alia, the
personal status, nationality, etc., of a person granted asylum
might have to be determined in accordance with rules of
law other than those of the host country.

62. On the basis of the foregoing, the Working Group
submits the following text of article 3 to the Sixth Committee
for its consideration:

“Article 3

“l. No person referred to in article 1, paragraph 1, shall
be subjected to measures such as rejection at the frontier
or, if he has already entered the territory in which he
seeks asylum, expulsion or compulsory return to any State
where he may be subjected to persecution,

“2. Exception may be made to the foregoing principle |

only for overriding reasons of national security or in order
to safeguard the population, as in the case of a mass influx
of persons.

“3. Should a State decide in any case that exception to
the principle stated in paragraph 1 of this article would
be justified, it shall consider the possibility of granting to
the person concerned, under such conditions as it may deem
appropriate an an opportunity whether by way of provisional
asylum or otherwise, or going to another State.”

5. Article 4

63. Article 4 of the draft Declaration adopted by the Com-
mission on Human Rights reads as follows:

“Persons enjoying asylum should not engage in activities
contrary to the purposes and principles of the TUnited
Nations.” (A/6367, annex II).

64. Amendments to this article were submitted to the Sixth
Committee by Brazil (A/C.6/L.587), by Costa Rica, Norway
and Togo (A/C.6/L.588 and Add.l), by Poland (A/C6/
L.589), by the Union of Soviet Socialist Republics (A/C.6/
L.590) and by Uruguay (A/C.6/L.604). In the course of the
consideration of this article by the Working Group, a formal
sub-amendment to the amendment of Brazil was proposed
by Colombia.

65. The foregoing amendments and sub-amendment were
to the following effect:

(a) Brazil:
“Replace the present text of article 4 by the following:
‘On the request of the interested State, the State granting

asylum should, by means established in its legislation and in
accordance with agreements in force, prevent the person en-
joying asylum from engaging in activities involving the
use of force or violence against the State of origin, as
well as from engaging in activities in violation of the purposes

n

and principles of the United Nations’.
(b) Colombia: .

“Sub-amendment to the amendment proposed by Brazil:
Replace the word ‘established’ by the word ‘provided’, and
delete the final phrase ‘as well as from engaging in activities
in violation of the purposes and principles of the United
Nations’, replacing the preceding comma by a period.”
(¢) Costa Rica, Norway and Togo:

“Replace the word ‘should’ by ‘shall’.”
(d) Poland:

“Insert the word ‘territorial’ before the word ‘asylum’.”
(¢) Union of Soviet Socialist Republics:

“Insert the following new paragraph at the end of article
4. ‘States granting asylum should not permit or encourage
persons who have received asylum to be used for purposes

of espionage, subversion or sabotage against other States’.”

(f) Uruguay:
“Delete article 4.”

66. It was unnecessary for the Working Group to consider
the amendments of Costa Rica, Norway, and Togo and of
Poland to article 4, in view of its decisions in principle regard-
ing references to “territorial asylum” (see para. 12 above)
and to the use of “should” and “shall” (see para. 13 above).

67. The Working Group considered the amendment of
Uruguay to delete article 4. Some members were of the view
that it was useful to retain the article, particularly as the
principle it contained appeared in article 14 of the Universal
Declaration of Human Rights. Furthermore, States had not

always lived up to that principle in the past, and had permitted |

persons enjoying asylum to engage in activities which could
involve the international responsibility of the host State.

68. Other representatives considered that the article should |

be deleted, as they found it difficult to understand how the
purposes and principles of the United Nations, which were
addressed to States, could be in any way binding on in-
dividuals.

69. If the article were to have any meaning, in the opinion
of some representatives, it should refer to the question of
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seeking to prevent individuals enjoying asylum from engaging
in the use of force or violence against the State of origin. In
this respect, there was support from a number of representa-
tives for the amendments of Brazil and the Union of Soviet
Socialist Republics.

70. Other representatives, however, considered that these
latter amendments went too far in the obligations which they
might be considered to lay on States to legislate against certain
activities, and in the restrictions which they might be deemed
to imposed upon the liberty of individuals. These representa-
tives felt that, if the text of the article were retained, it should
be along the lines of that prepared by the Commission on
Human Rights.

71. It was suggested that some of the difficulties which
members of the Working Group had expressed about article
4 might arise from the fact that, unlike the other articles
which were addressed to States, this article was addressed to
individuals in its present form. Omne representative therefore
orally proposed a reformulation to the effect that States should
not permit persons who had received asylum to engage in
activities contrary to the purposes and principles of the United
Nations. This reformulation was accepted by the Working
Group as a compromise suggestion, some representatives reserv-
ing the position of their delegations pending further study.

72. On the basis of the foregoing, and subject to the reserva-
tion just mentioned, the Working Group submits article 4
to the Sixth Committee in the following form:

“Article 4

“States granting asylum shall not permit persons who
have received asylum to engage in activities contrary to
the purposes and principles of the United Nations.”

6. Article 5

73. Article 5 of the draft Declaration adopted by the Com-
mission on Human Rights reads as follows:

“Nothing in this Declaration shall be interpreted to
prejudice the right of everyone to return to his country
as stated in article 13, paragraph 2, of the Universal Declara-
tion of Human Rights” (A/6367, annex II).

74. Uruguay proposed to the Sixth (Committee (A/C.6/
L.604), in the light of its amendment to delete article 4,
that this article should be renumbered as article 4.

75. The Working Group, however, as already seen, was
generally in favour of retaining article 4. Discussions in the
Working Group on article 5 centred on the question of
whether or not it was necessary to retain the article. It was
felt by many representatives that the article was unnecessary,
as it dealt with a matter too obvious to require repeating, and
as it was not directly relevant in the context of asylum. The
right of any person to return to his own country covered a

field much wider than that of asylum. Furthermore, as article
13 of the Universal Declaration of Human Rights was already
quoted verbatim in the preamble it was repetitive to recall
it once more in the operative articles.

76. On the other hand, some representatives felt that there
might be some benefit in retaining article 5, as its reaffirmation
might make States more prepared to grant asylum initially
and it might be for the benefit of refugees who hoped one
day to return to their own countries. It was also argued that,
if article 5 were deleted, reference to article 13 of the Universal
Declaration should be removed from the preamble in its present
form, or reformulated. Otherwise the failure to reaffirm it in
the operative articles might be interpreted to mean that the
Declaration in some way derogated from the right of return.

77. In the outcome, the Group agreed to delete article 5,
subject to reservations by some members pending the review
of the preamble. In the course of the review of the preamble
no new proposals were made with respect to article 5, or
to the reference in the preamble to article 13 of the Universal
Declaration of Human Rights.

78. On the basis of the foregoing, the Working Group
recommends that article 5 be omitted from the text of the
draft Declaration.

7. Proposed new article

79. Poland (A/C.6/L.589) and Uruguay (A/C.6/1.604)
proposed to the Sixth Committee the addition of a new article.
These proposals were as follows:

(a) Poland:

“Add a new article 6 reading as follows: ‘Nothing in
this Declaration shall affect the provisions of international

LR 2]

conventions relating to asylum’.
(b) Uruguay:

“Add a new article 5 reading as follows: ‘Nothing in
this Declaration shall affect international agreements relating

to either territorial or diplomatic asylum’.”

80. The Working Group, when considering the above pro-
posals, noted that the recommendatory paragraph of the text
adopted by the Third Committee already stated that the
Declaration was without prejudice to existing instruments
dealing with asylum and the status of refugees and stateless
persons. The members of the Group considered that it was
obvious that a declaration of this nature would not affect
existing legal obligations. A statement to this effect in the
preamble was considered to be sufficient. It was also pointed
out that the statement in the preamble was more widely drawn
than the proposed new article, as it referred not only to asylum
but also to refugees and to stateless persons. The Working
Group was therefore of the opinion that it was unnecessary to
add an article on this subject and decided so to recommend to
the Sixth Committee.

ACTION TAKEN BY THE GENERAL ASSEMBLY

At its 1496th plenary meeting, on 16 December 1966, the General Assembly
adopted unanimously the draft resolution submitted by the Sixth Committee
(A/6570, para. 47). For the final text, see Official Records of the General As-
sembly, Twenty-first Session, Supplement No. 16, resolution 2203 (XXI).
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