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first of those topics. The Commission also proposed
to study the subject of ad hoc diplomacy, which
constituted one form of diplomatic relatio~s between
States, since the Commission had limited its draft
articles on diplomatic intercourse and immunities,
which had been submitted to the General Assembly
in 1958, to permanent diplomatic missions.
·
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Mr. Alberto HERRARTE (Guatemala).

5. IIi that connexion, his delegation had no wish to
disturb the plan adopted by the Commission, but it
also had special instructions to present for the
Committee's consideration a draft resolution concerning the. right of asylum. As the members of the
Committee would recall, the International Law Commission had included that topic among the fourteen
originally selected for codification in 1949 (A/925,
para. 16). The selection of those topics had later
been approved by the General Assembly in resolution 373 (IV) of 6 December 1949.

AGENDA ITEM 55
rt of the International Law Commission on the work of
its eleventh session (A/4169, A/C.6/L.443) (continued)

Mr. URQUIA (El Salvador) said that his delegation
satisfied with the explanations contained in the
1n;~::rw:~.o~·""''~ Law Commission's report (A/4169), as
amplified by the Commission's Chairman in
t.aL·t:.u~cl.lo (601st meeting), regarding t)le reasons
'Wl'lLl!a.u prevented the Commission from concluding
eleventh ,session its work on the three principal
on its agenda: consular intercourse and im' the law of treaties, and State responsibility.

6. Already during the preparation of the Draft
Declaration on Rights and Duties of States, at the
Commission's fir.st session, ,several members had
proposed the inclusion of an article on the right of
asylum. Such an article had in fact been provisionally
approved, but it waa subsequently decided that the
question was too complex to ·be covered in a single
provision and the provisional article had been deleted. !I The Commission's decision had also been
influenced by the fact that the dispute then pending
between Peru and Colombia, in the Haya de la Torre
case, had not yet been resolved by the Iriternational
Court of Justice.

So far as the law of treaties was concerned, the
stated in paragr;;1ph 18 that, on the recomof the Special Rapporteur, and without
to any eventual decision to be taken by the
ommission or by the General As,sembly, the Comhad not thus far envisaged its work on the
of treatie,s as taking the form of one or more
conventions or of a treaty, but rather
llS a code of a general character. His delegation
would not yet take any final poaition on that point, but
it thought that, in principle, the reasons adduced in
support of that thesis seemed acceptable. There
certainly seemed to be reasonable grounds for the
contention th,at the various provisions, rules and
declaratory and e::~q>lanatory matter relating to the
law of treaties should be incorporated in a cod~.

7. The question of the right of aaylum had riot been
considered again by the Commission since that time,
but a brief discussion on the subject had taken place
in the Sixth Committee, during the General Assembly's seventh session, in connexion with a Yugoslav
proposal that priority should be given to the codification of diplomatic intercourse and immunities. The
Colombian delegation had presented an amendment Uto
the Yugoslav draft resolution, asking the Commission
to give priority to the codification of not only diplomatic
intercourse and immunities but also the right of
asylum. That amendment had not been approved, the
prevailing opinion being that the right of asylum
conatituted a separate topic on the Commission's
general programme.

3, .His delegation agreed with the Chairman of the
futernational Law Commis,sion that, as the Comrnission's report was purely provisional, the Sixth
Committee might confine itself to taking note of the
progress made in the work on the law of treatie,s and
consular immunitiea. A detailed study of the various
draft articles would be both more logically and more
USefully undertakep when the two drafts were complete. His delegation nevertheless reserved its right
•· to speak on the substance of various articles if the
Committee should decide to proceed to such a study
of the partial drafts in the report.
·

4•. As was indicated in chapter IV, section I, of the

8. IIi those circumstances, his delegation hoped
that the General Assembly would ask the Commission
to undertake, as soon as might seem advisable, the
codification of the principles and rules ofinternational
law governing the right of asylum. IIi making that
proposal during the discussion on the Commission's
report, his delegation was merely followi11g the

Commission's report, the Commission intended to
devote its 1960 session to the continuation of the
study and preparation of drafts on consular intercourse and immunities, on the law of treaties and on
·.. state respon,sibility, giving the highest priority to the

Y Yearbook of the International Law Commission, 1949 (United
Nations publication, Sales No.: 1957.V.l), 6th, 16th and 20th meetings,
Y See Official Records of the General Assembly, Seventh Session,
Annexes, agenda item 58, document A/C.6fL.251.
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precedent established at the General Assembly's
eighth session, when the Cuban delegation had called
for consideration by the Commission, as soon as it
considered it possible, of the principles of international law governing State responsibility. 'EI That
proposal had been approved by General Assembly
resolution 799 (VIII).
9. The right of asylum, with its twin aspects of territorial asylum and diplomatic asylum, was an ancient
institution, accepted and .applied in many parts of the
world. The law governing diplomatic asylum had developed most in Latin America, where several conventions on the subject had long been in existence.
Several instances in which the right had been invoked
had admittedly occurred recently in Hungary, as well
as in Australia, Burma, Canada and the United States,
and diplomatic asylum had been sought o:ri. many occasions in Spain during the Civil War. But when all those
cases were considered, it was clear that, outside the
Latin American countries, practice in the matter of
diplomatic asylum had not yet reached adequate uniformity. Consequently, as in the case of consular intercourse aild immunities, the International Law
Commission's work would have to consist both of
codification and of the progressive development of
international law, within the meaning given to those
expressions in article 15 of the Commission'sStatute.
10. In conclusion, he formally submitted draftresolution A/C.6/L.443.
11. Mr. USTOR (Hungary) said that he agreed with
the Commission's Chairman that the only action which
the Sixth Committee was called upon to take on the
Commission113 report (A/4169) was to take note of the
progress of its work. His delegation, however, had
certain comments to make in connexion with chapter II
of the report, concerning the law of treaties. In paragraph 18, the report stated that the Commission had
not at present envisaged its work on the law of treaties
as taking the form of one or more international conventions or as taking the form of a treaty, but rather
as a code of a general character. From the same
paragraph, it was clear that that l'ltatement had been
made on the recommendation of the Special Rapporteur
and without prejudice to any eventual decision to be
taken by the Commission or by the GeneralAsl3embly.
In 13upport of his recommendation, the Special Rapporteur had advanced three reasonl'l: the first was that
it . seemed inappropriate that a code on the law of
treaties should itself take the form of a treaty, or
rather that it seemed more appropriate that it should
have an independent basis. To the Hungarian delegation . that argument 13eemed not clear enough and
perhaps a revival of the natural law doctrine; surely
the consent of States was the only and ultimate source
of international law. It seemed paradoxical to abandon
the form of a convention at the very moment when
the principles of treaty-making were going to be
adopted, The second reason given by the Special Rapporteur referred to the difficultiel'l of expression and
language involved; but without denying that such difficulties might exist, hil'l delegation did not consider
that that in itself constituted a very weighty argument.
The third reason wal'l the fear that if a convention embodied rules of customary international law' that might
create doubt as to the binding force of that law on
States not parties to the convention. In hil'l delega-
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Ibid., Eighth Session, Annexes, agenda item 53, document A/C.6/
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tion's opinion, that problem went to the ve~
the theory of international law, namely, the ~i~ 8, 0 f
force of customary international law and the rel dinti.g
of the latter to international conventions.
a on
12. Concerning the forms which codification sh
take, there were two prevailing 13chools of tho OuJ.d
One advocated the restatement of the law, a m.~tht.
which had been adopted by the Special Rapporteur ~d
connexion with the law of treaties. The other h 111
found expression in 1947 in the Committee on ~d
Progressive Development of International Law ~
its Codification. The latter's views could be sU:
marized as follows: the nations awaited the co :
solidation of legalityii?-internationalrelations; legali~
demanded precise forms; the only method by which
that could be achieved was the conclusion of inter~
national conventions. Even the late Profesl'lor Brierly
one of the advocates of the method of restatement had
admitted that' "a concluded convention would be b~tter
and more satisfactory than a mere scientific restate~
ment of the law which had no actual authority". V
13. However, al'l ·had been pointed out by the Com~
misl'lion's Secretary in 1956, ~/the question was not
so much one of form, since the Commission, though
bound under article 20 of its Statute to prepare its
draft in the form of articles, was perfectly free to
call a set of articles a "code". The real question was
the action to be taken with regard to the "code", a
comment which clearly referred to article 23 of the
Commisl'lion 's Statute. Under that provision, the Com~
mission might recommend to the General Assembly:
(!!,) to take no action, the report having already been
published; (Q) to take note of or adopt the report by
·resolution; (Q) to recommend the draft to Members
with a view to the conclusion of a convention; or
(Q) to convoke a conference to conclude a convention.
14. While the Commil'lsion1s records for 1956 in~
dicated that at that time its members might have
favoured the course now recommended by the Special
Rapporteur, its records for 1959 did not, in his
opinion, warrant that conclusion. It was even ques~
tionable whether such a conclusion could be drawn
from the fact that the Commil'lsion had adopted para~
graph 18 of the report: it had done so under circumstance~' which made it perfectly clear that the
matter would be taken up again at a later stage.
Moreover, since 1956, three important events had
taken place which might induce the Commission to
reci:ml'lider its position in the matter: General As-:sembly resolution 1105 (XI) concerning the int~r
national conference of plenipotentiaries to exannne
the law of the sea; the four Geneva conventionl'l on the
law of the 13ea of April 1958; §!and General Al'lsernbly
resolution 1288 (XIII), pronouncing in favour of a. c.onvention on diplomatic intercourse and immumtieSt
From those examples, it appeared that in at least
two important spheres, the United Nations had nof
0
been averse to codifying by conventions fields d
international law which were already widely covthere e
by rules of customary international law. For os
.
ublication,
Survey of International Law (United Nanons P
Sales No.: 1948.V .1), p. 18.
~
. ·
!956 Vol. I
See Yearbook of the· International Law Comm1sswn,
tfng
(United Nations publication, Sales No.: 1956.V.3, Vol.!), 369th mee '
para. 64.
6/
~w·~;·al1 K
Reeee~ords
- United Nations Conference on the Law of the Sea, ~ares
Volume II: · Plenary Meetings (United Nations publicanon,
No. 58.V.4, Vol. II), annexes, pp. 132-143.
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he felt that the. Special Rapporteur's prin-

ar~ents against the conclusion of a convenon the law of treaties had lost much of their
Nevertheless, his delegation was unwilling to
any definite pronouncement in the matter until
International Law Commission had subjected it to
study. He accordingly suggested that the Comshould, before deciding what action to propose
General Assembly under article 23 of its
again ·examine the problem in detail. Such a
~ould be extremely useful to the Sixth Comand. to the General Assembly when it eventually
a decision on the law of treaties. It could also
as guidance in the future work of codifying in·na·(;luJcHu law.
Mr. NISOT (Belgium) asked what, in the view of
International Law Commission, was the legal'effect
llprovisional consent 11 me:q_tioned in article 14 of
draft articles on the law of treaties (A/4169,
20).
Sir Gerald FITZMAURICE (Chairman of the InterLaw Commission) replied that the reason for
article 14 in the text was to show that
did not, save in exceptional circumstances,
as a final consent by a State. In normal cirrrm;La.rw•~"' , however, a country could only ratify a
. if it had already signed it. Signature was thus
essential preliminary to ratification.

11

18. Mr. CHARDIET (Cuba) expressed great interest
in the Salvadorian representative's proposal. The
International Law Commission should study the possibility of codifying the right of asylum, and in so
doing should take great care to distinguish between
political offenders and common criminals. Such a
distinction was important because a State, having once
granted asylum, might find it difficult to revi.se .its
attitude and allow extradition.
19. Mr. HERA VI (Iran) reco:rnmended that as the
International Law Commission had unfortUnately been
unable to complete its work on the draft articles on
cons.ular intercourse and immunities, speakers should
avoid matters of substance in discussing the Commission's report. , It was also regrettable that the
Committee would not have the final draft on consular
intercourse and immunities to hand when discussing
the closely related subject of diplomatic intercourse
and immunities.
20. Mr. DADZIE (Ghana) said that the International
Law Commission was to be commended on the work
it had done at its recent session. In view, however,
of the remarks contained in chapter II, paragraph 13,
and chapter III, paragraph 41, of the Commission's
report, he supported the proposal made by the representative of El Salvador. Consideration ofthe substance
of the matters referred to in those chapters should be
deferred until the fifteenth session of the General
Assembly.
The meeting rose at 11.45 a.m.

77601-0ctober 1959-1,975

SIXTH COMMITTEE, 603rd
1\U:ETING
Tuesday, 29 September 1959,
at 11 a.m.
NEW

treatment of prisoners of war and for the amelioration of the condition of the woundedandsick in armies
in the field. A code embodying the law of treaties,
formulated with the common consent of the Members
of the United Nations, would represent an important
step towards creating a better world. Under such a
code, nations would have a clear idea oftheir respective rights and obligations. Some doubt had been expressed, in the course of the discussion, as to the
sanctions which would serve to enforce such a code,
but for his part he was convinced that the common
interest of all independent and sovereign states in the
preservation of world peace would in itself be a suf..
ficient sanction.
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Tribute to the memory of Mr. S. W. R. D. Bandaranaike,
Prime Minister of Ceylon

4. With regard to the question of the right of asylum,
his delegation felt that it was desirable to standardize
the application of tlie principles and rules relating to
the right of asylum and that that important branch of
international law should receive the serious consideration of the International Law Commission.

On the proposal of the Chairman, the members of the
Committee observed a minute of silence in tribute to
the memory of Mr. S. W. R. D. Bandaranaike, Prime
Minister of Ceylon.

1. Mr. PERERA (Ceylon) said that Mr. Bandaranaike
~ad

long been devoted to the cause of the United Nations
and had showed particular interest in the legal problems confronting the Sixth Committee. He thanked the
Committee for its tribute, which would be gratefully
appreciated by his Government, his people and the
'family of the deceased.

5. Mr. LACHS (Poland) said that during the discussion, at the thirteenth session of the General Assembly,
of the work of the International Law Commission
covering the past ten years, suggestions had been made
for expediting the Commission's work. One proposal
had been that Governments should be allowed two years
instead of one year to submit their comments on drafts
prepared by the Commission. That had been an excellent suggestion and he had been glad to learn from the
Commission's Chairman that it was now beingputinto
effect.

AGENDA ITEM 55
Report of the International Law Commission on the work of
its eleventh session (A/4169, A/C.6/L.443) (continued)

2. Mr. CHOWDHURY (Pakistan) expressed his delegation's appreciation for the workaccomplishedbythe
International Law Commission at its eleventh session.
He realized that, as the Commission's Chairman had
pointed out (601st meeting, para. 3), the present report
(A/ 4169) was of a purely interim character; but the
circumstances which had prevented the completion of
the drafts on the law of treaties and consular intercourse and immunities had been unavoidable and he was
confident that the Commission would be able to present
the General Assembly with a complete draft after its
next session.

6. At its eleventh session the Commission had unfortunately, for the reasons given by its Chairman,
been unable to prepare a full report on any of the
subjects it had studied. Accordingly, members of the
Committee were not called upon to discuss the substance of the report. However the report did raise
some problems concerning the law of treaties which
deserved comment.
7. The Special Rapporteur, Sir Gerald Fitzmauriqe,
had been quite correct in stating that the law of treaties
lent itself to different methods of arrangement, two of
which in particUlar, the procedural and substantive,
should be singled out. As the report indicated (A/
4169, para. 14), the Commission had provisionally
adopted the idea of including a first chapter in a code
on treaty law based on the concept of validity and
divided into three parts, covering formal validity,
essential or substantive validity and temporal validity.

3, With respect to the form which the codification of
the law of treaties should take, he preferred a code to a
convention. The code was a form of legal codification
.Which had been favoured by jurists since the eighteenth
century, when Bentham had expressed the idea that the
formulation of the laws governing international affairs
lllight prove to be the foundation of everlasting peace.
'I'hat idea had also been expressed, although unfortunati3ly without any fruitful results, ina resolution of the
National Convention in 1792. The principle of
COdification had achieved its most outstanding sueat The Hague Peace Conferences of 1899 and
1~07, concerning the pacific settlement of international
!li.sputes and the laws and customs of war on land, and
the Geneva Conventions of 1929 relative to the

8. Validity could be considered the guiding principle
of -the whole work on the law of treaties, as it might
cover all aspects of treaties. It applied both to the
substantive and the formal asp~cts andmightbequalified by subjective or temporal criteria and by the
special criterion of time of peace or time of war.
Validity might determine the form in which thewill of
the parties was expressed, as well as the various
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forms of co-operation envisaged. Indeed, validity was
even broader in scope, for it covered the essence of
obligations entered into by the parties, and also their
character, namely whether they were identical or
complementary. It constituted a criterion ofthewillof
the parties and was thus closely related to interpretation, for there might be an interpretation which was
valid and another which could not prevail. Validity
might thus be all embracing.
9. From the wider point of view of time, it might be
said that the form of treaties had been shaped by.
custom and practice, while their substance had been
and was still greatly affected by the historical development of international relations and particularly by
general principles of lawwhichhadbecomeaninherent
part of international law.
10. The subject matter of treaties was constantly
expanding as increasing numbers of problems were
regulated by treaty as a result of nations living in
closer association with each other. At the same time,
however, freedom of choice by any State as regards
acquisition of rights and the acceptance of obligations
was becoming ever more limited. Bluntschli had insisted seventy years before that only a few types of
treaty were illegal and therefore invalid: those had
included treaties introducing or maintaining slavery,
those refusing all rights to aliens, and those contrary
to the principle of freedom of the seas. Today the list
of illegal treaties was considerably longer. In clarifying the law of treaties due consideration must be
given to that fact. Indeed, it constituted one aspect of
the whole problem of validity.
1i. Consequently, validity applied to form and substance, as it was only when both met the requirements
. of law that any instrument could l;Je regarded as a
treaty in the true sense of the word.
12. The proposed work of the International Law Commission should not only provide a reply to the question
whether a treaty was valid, but should also state what
that validity amourtted to.
13. The Special Rapporteur had stated (A/ 4169,
para. 18) that in his view the rules governing the law
of treaties were not suitable for framing in conventional form and that a code would be much more
sUitable, since the law of treaties was not itself dependent on treaty but was part of general customary
international law. That consideration brought up the
question of the relationship between customary and
treaty law in international relations. Treaties bearing ·
the signatures of a large number of States frequently
dealt with matters for which firm and long-standing
solutions had been found. That often meant that principles or practice whose binding force exceeded treaty
stipulations had already been embodied inwrittenlaw.
In such cases the purpose of a treaty was to confirm
and give more precision to what had in fact been law
prior to its conclusion. Inothertreaties, however, new
ground was covered as part of the progressive development of international law. A treaty on the law of
treaties would raise a problem of a special kind, as it
would constitute a generally binding directive with
respect to other treaties.
14. If, however, it was decidedthatthelawof treaties
should not itself be a treaty, but a code, that code
would fall under paragraph 1 Q. and not paragraph 1 a
of Article. 38 of the Statute of the International Court

of Justice. However, no solution to the problem w
be needed until the whole report hadbeensubmitt ~Uld
the Committee.
e to
15. He suggested that the Committee should sim
take note of the report of the International Law c Ply
mission.
om16, Mr. ALONSO LIMA (Guatemala) said that hi
delegation had read the Commission's report w"t~
great interest and accepted the explanation of \
contents offered by the Commission's Chairman. T~s
Sixth Committee should therefore confine itself t~
taking note of the work done by the Commission
. t ercourse and 1~mum
.
·t·1es. an d on the law on
consul
. ar m
of
treaties, and to an expresswn of satisfaction with th
· · , s progress.
e
Comm1sswn
17. With reference to the proposal submitted by El
Salvador on the right of asylum (A/C.6/L.443}, he
repalled the fruitful development of that ancient institution in Latin America, where it had been recognized
and confirmed in numerous conventions. Guatemala's
age-old respect for the principles governing the right
of asylum was reflected in an explicit stipulation thereon in the Guatemalan Constitution. Accordingly, his
delegation would support the Salvadorian proposal
whole-heartedly.
18. Mr. BARNES (Liberia) said that he deeply regretted the difficulties which the Commission had
encountered at its eleventh session and which had
prevented it from duly completing the drafts on consular intercourse and immunities and on the law of
treaties. In the case of such complex subjects, however, even a first draft was not easy to produce, and
consequently the partial texts already prepared could
be regarded as highly constructive •
19. In considering the Commission's report, the Sixth
Committee should also bear in mind article 17, paragraph 2 (c), of the Commission's Statute, which
expressly authorized the making of an interim report
of the very kind submitted. An immediate discussion
on the substance of the draft articles would nevertheless be premature. The Committee should therefore
simply take note of the progress made and commend
the Commission on its diligent work.
20. Mr. ICAZA TIJERINO (Nicaragua) agreed with the
Commission's Chairman that a detailed discussion of
.the partial drafts might·be inadvisable. An important
question arose, however, inconnexionwithSirGerald's.
reference to the form which the eventual body of rules
on the law of treaties should assume. The Commission
apparently thought that a general code was preferable
to a formal convention, since the latter might be
regarded as binding· only on the States which ratified
it. But even i:f rules were embodied ina general code,
their acceptance was similarly always subject to the
will of each nation. That fact was amplydemonstrated
by the Bustamante Code, which had been accepted by
numerous States but was nevertheless not recognized
as universally binding.
21. His delegation believed that, in principle, the
suggestion that the rules on the law of treaties sho~!ld
take the form of a code was sound. Such a presentatiOn
of those rule.s, however, need not preclude states f~Dl
arriving at some general convention which would glV~
more than a purely persuasive force to all works 0
codification elaborated by the International Law Co~
mission. If a code remained merely part of Rt e

603rd
principles of law recognized by civilized
n it would only enjoy third priority in the body
;hich the International Court of Justice was
to apply under Article 38, paragraph 1, of its
And since such rules clearly deserved the
priority, some means should be found of giving
binding force of conventional law and thus
their application under Article 38, para1~.
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22. In conclusion, he strongly supported the draft
resolution presented by El Salvador (A/C.6/L.443).
For the Spanish-American countries the question of the
right .of asylum was of unceasing importance, and a
- clear codification of the relevant principles would
greatly assist the solution of any supervening problems.
The meeting rose at 12 noon.
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2. The codification of the law of treaties was an
important task which could.not be carried out quickly
.and at a single stroke. In that respect, the explanations
offered by the Commission were fully justified.

ber of fields in which codification was needed continued
to grow, as the Salvadorian delegationhadpointout, in
the case of the right of asylum, in its draft resolution
(A/C.6/L.443). Italy, which gave political asylum a
prominent place in its Constitution, was greatly interested in the proposal. However, before preparing a
draft resolution it was important to consider whether
the subject of the right of asylum could be codified,
and to what extent such codification was desirable. In
that connexion, it might be useful to recall the work
done by the Institute of International Law at its 1950
session at Bath, England. On that occasion, Professor
Perassi of Italy had submitted a report and draft
articles on the right of asylum which represented the
most important statement of present.. day theory. Leaving regional practices out of account, the Institute of
International Law had recognized that existing practice
was not uniform, and that general rules could not match
the maximum standards which might exist in a particular region. The Commission would therefore have to
solve the problem of the existence of two different sets
of standards, side by side.

3. The method of work suggested in paragraph 13 of
the report, namely to subdivide the study of the question
into several parts, appeared to be sound and should
save time, provided that the General Assembly's decisions on the various parts did not come at unduly long
intervals and that changes of substance didnothave to
be made when the final drafting was done.

7. With regard to international jurisprudence on the
subject, he would only refer to the decision made by
the International Court of Justice in the recent Haya
de la Torre case, involving a dispute between Colombia
and Peru. The Court had noted on thatoocasion that it
had been unable to find a constant and uniform practice
which was accepted as law.

4. With regard to the form of the text to be adopted,
·his delegation agreed with the Special Rapporteur that
a code of general character should be envisaged rather
than one or more international conventions, both for the
reasons given by the Commission in paragraph 18 of
its report and because the lawoftreatieswas made up
primarily of purely instrumental rules which should be
subject to exceptions. In the case of international
instruments, substance wasmoreimportantthanform.
Moreover, there were precedents-the London Declaration concerning the laws of naval warfare; and the
Oxford Manual on the laws of war on land-which
Proved that voluntary rules could be applied as broadly
as conventions of a binding chai;acter.

8. The purpose of his remarks hadbeensolelyto point
out to the Committee the difficulties involved in codifying the rules relating to the right of asylum. But by
undertaking a preliminary study as quickly as possible
the Commission might give the subject an order and
clarity it did not as yet possess.
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AGENDA ITEM 55
Report of the International Law Commission on the work of
its eleventh session (A/4169, A/C.6/L.443) (continued)

1. Mr. MONACO (Italy) said he would confine his
comments to a few points in the International Law Commission's report (A/4169).

9. Mr. MESSINA (Dominican Republic), referring in
particular to chapters II and III of the Commission's
report {Law of treaties and Consular intercourse and
immunitieS), said that the provisional rules prepared
by the Commission would be of great assistance in the
preparation of final drafts. In spite of all difficulties,
the Commission continued to contribute to the formation
and codification of positive international law, which
perhaps before long would regulate the relations
between states on a binding basis.

5. In connexion with the Commission's draft articles,
he pointed out that the procedure for the authentication
of treaties provided for in article 9, paragraph 1 (Q),
WOuld in reality have a much stronger effect in the
case of a text adopted by an international organization,
in conformity with paragraph 4 (.d) of draft article 6,
since the incorporation ofthe text in a resolution of the
organization would give it binding force and render its
acceptance final. Agreements emanating directly from
international organizations were a new field which
should be given special study by the Commission.

10. At the present stage of the Commission's work,
it would be preferable, as several representatives.had
said, for the Sixth Committee simply to take note of
the Commission's report and to express its gratitude
for the work the Commission had done.
11. His delegation regretted that it was unable to
support the Salvadorian proposal (A/C.6/L.443) concerning codification of the rule.s of international law
relating to the right of asylum, first because his
country had denounced the regional conventions on
diplomatic asylum concluded at Havana in 1928 and at
Montevideo in 1933, and secondly because the question

6. The extent of the task the Commission had already

takbn Upon itself was clear from the outline of the
Work in progress it had given at the end of its report
{A/4169, chap. IV, sect. I); atthesametime, the num-
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seemed too controversial to be the subject of general
codification within the meaning of article 15 of the
Commission's Statute.
12. U MAUNG MAUNG (Burma) said that in spite of
the difficulties noted by its Chairman, the International
Law Commission had succeeded in making a further
contribution to the progressive development of international law.
13. Since the draft articles on the law oftreaties and
on consular intercourse and immunities had not yet
been completed, the Committee should, as had been
said, confine itself for the time being to taking note of
the report, and postpon~ a discussion of substance to
a later date. In the meantime, it might perhaps be
advisable to provide for closer co-operation between
Governments and the Commission and its Special
Rapporteur. If Governments could be induced to take
a larger part in preparing.the draft articles, the final
discussions would be shortened and it would then be
easier to reach unanimous agreement. The practical
means for achieving that co-operation remained to be
studied.
·
14. Lastly, his delegation wished to associate itself
with the views expressed by the representatives of El
Salvador and Cuba at the _602nd meeting concerning
codification by the Commission of the principles relating to the right of asylum.AsnewStates were born,
the problem of asylum and extradition would take on
new dimensions, and it was important to define and, if
possible, codify the relevant legal principles gener~l~y
accepted, even if the problems involved often had political implications.
15. Mr. CACHO ZABALZA (Spain)thankedSirGerald
Fitzmaurice for his explanations concerning the difficulties the Commission had encountered at its eleventh
session. It must be recognizedthatver.ylittle progress
had been made with the two studies undertaken on the
law of treaties and on consular intercourse and immunities. It seemed that the Sixth Committee could do
no more than take note of the Commission's report.
16. Although the work done so far on the law of
treaties covered only a few·articles, the question immediately arose whether codification of the subject
should take the form of a code or a draft convention.
While the first Special Rapporteur had advocated a draft
convention the Commission had now decidedinfavour
of a code: It would be very useful to ascertain the
opinion of Governments on that important question.
Consideration should also be given without delay to
means by whic:O. the Commission might overcome its
difficulties and advance its work. It might, for example,
submit to Governments the parts of a draft it had already completed, without waiting to complete its study
of the subject.

19. Mr. VELAZQUEZ (Uru.~y) ?aid t~t ~
gation greatly regre~ed :he difficulties whiCh the Inter..
national Law CommiSSion had encountered during it
previous session, and which had considerably slowe~
down its rate of progress. Nevertheless, quality wa
much more important than speed, and his delegatio~
found the progress achieved gratifying.
20. He sharedtheviewthatthe Sixth Committee should
confine itself to taking note oft~e progress made by the
Commission, and should refram from embarking on a
discussion of the question whether the codification of a
topic such as the law of treaties should take the form
of a code or a draft convention. Although it might be
interesting from the point of view of theory, such a
discussion would be more appropriate when the Com~
mittee had before it a preliminary draft ina definitive
form. It was true that all codification work involved a
legislative element which fell within the province of the
progressive development of international law, and that
Article 13ofthe United Nations Charter did not restrict
the competence of the General Assemblytotheformu.,.
lation of a mere routine statement of the law in force
but it was equally true that, despite the practical diffi~
culties which might be encountered in separating the
two functions provided for by the Charter, codification
consisted essentially in declaring that the laws existed,
The advocates of a law of treaties code argued that such
matters were governedby customary internationallaw,
Their contention could only be proved, and a decision
made as to the desirability of a code, when at least the
essential parts, if not the full text, of the draft articles
were available.
21. His delegation welcomed the proposal of El Salvador that the Commission should be requested to
undertake the codification of the principles and rules
of international law relating to the right of asylum. It
was primarily the Latin Americancountrieswhichhad
drafted the relevant rules, but those rules had not
always been received with favourandunderstandingby
European jurists. Uruguay had attained political maturity, despite all its difficulties; it fully respected
human rights and individual freedoms and was fortunately innocent of both genocide and racial discrimination. It therefore welcomed a move which would
enable the studyofthatimportantmatterto be entrusted
to jurists among whom were representatives of countries where the concept of the right of asylum had
perhaps lost much of itspristinevigour.Manyof t~?se
countries enjoyed an atmosphere of peace andpolltwal
calm, and the right of asylum might seem to them an
unnecessary institution. It was well to remell;lber, however, that the right of asylum had been instituted as a
safeguard, at least as important as habeas corpus, that
situations believed to have disappeared forever had a
tendency to recur in many parts of the world, and that
for many countries, particularly those of Latin
America, the granting of political asylum was a duty,
stemming from the solidarity of mankind.

17. At the twelfth session of the General Assembly
the members of the Sixth Committee had expressed the
hope that the highest priority would be given to the
question of consular intercourse and immunities, but
it had not yet been possible to submit the final text of
the draft articles to Governments; time would be saved
if questionnaires on the specific points on which additional information was needed were submitted to Governments.
·

22. Emphasizing that the codification: proposed ~y;!
Salvador was not in any waylikelytoweaken the ~·t
tution of the right of asylum, which would retain
essential features, he pointed out the import~ce of ul~
contribution which the Latin American countnes co
make in that connexion to the development of international law.

18. His delegation welcomed the Salvadorian proposal
(AjC;6/L.443), and would be happy to support it.

23 Mr GUZMAN (Ecuador) found the Internatio_naJ
•
•
,
•
• y18W
Law Commission's report most encoura~ng; lll Like
of the difficulties encounteredbythe Commlsswn.

:hs

604th me
other representatives, he was iii favour of
until the Commission had completed the drafts
preparing, before discussing them in the Sixth
With regard to thefutureworkofthe Commission,
delegation would support the Salvadorian draft
on the right of asylum (A/C.6/L.443). As the
representative had rightly pointed out, the
of asylum was an institution particularly cherin Latin American countries. It had been in
since the founding of the Latin American
or for more than a century, and was rooted
very essence of their legalandpolitical instituThat humanitarian legal institution had been
:l'llllllen•~Ll in saving many lives and the peace of
• In proof of that,. he referred to the
mnlC>i.IIUWlJ.L on foreign affairs which had been subto the nation by the Ecuadorian Minister of
Affairs on 10 August 1959. In the last twelve
Ecuadorian diplomatic missions had granted
to 123 nationals of various American countries.
not propose to go into the history of the right
but it was sufficient to recall that regulations
asylum hadbeenincludedinsomeofthe first
.,.,lll<>.u•o entered into by the Spanish American counfor example in those adopted at the American
at Lima (1847) and in the Continental Conof Santiago de Chile (1856). It was true that
was still discussionamongthe SpanishAmerican
respecting questions of substance, but on the
the institution had been respected and praCtised
since the beginning of their sovereign existEven the United States ofAmerica, which did not
the right of asylum as a legal institution, had
conventions on the subject and
~ep•eat:ed occasions had, in practice, waived its own
even in very recent times, it had granted
not only in America by also in Europe. On the
hand, since Latin America was not the most politidisturbed area in the world, the right of asylum
was of Western origin would acquire new strength
the arrangement and standardization of the
or practices prevalent also outside America.
would constitute a new contributionbytheAmeriCOIJLtinent to the progress of international law and
help to maintain world peace. His delegation,
believed that the codification proposed by El
would be a useful achievement and deserved
Mr. MAURTUA (Peru), referringto certain views
the Italian representative, stated that the
Court of Justice had given a considered
in the dispute between Colombia and Peru·
~~o.u<,r;;:; of that judgement lay, not in any lack of
but in the fact that existing treaties had not
ra~ified. The dispute was settled, not exclitsively
JUdgement of the Court, but also as a result of
between Colombia and Peru.
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26. On the Am_eri~an _continent, the right of asylum
was a regular mstltut10n and the subject of several
conventions; it was also mentioned in the Universal
Declaration of Human Rights. It was regarded as a
moral duty and a universal obligation, which went
beyond the scope of multilateral conventions. The difficulty lay in the designation of offences. The Montevideo
Convention of 1933 had granted the right to define an
offence to the country granting asylum. The problem
for the Sixth Committee was to decide to what extent
the two forms of asylum~political and diplomatic asylum, and territorial asylum-had been accepted. It
would also have to decide the extent to which the International Law ComiDission should c,oncern itself with
the status of the political refugee. ·
.

27. In view of the importance of the right of asylum
his delegation would support the Salvadorian draft
resolution.
28. Mr. SAHOVIC (Yugoslavia) said that while he was
aware of the difficulties encountered by the International Law Commission dur~ng the past year, he
hoped that its programme of work would enable it to
submit to the Assembly at its fifteenth session the full
text of its draft articles on consular intercourse and
immunities.
29. His delegation had noted with satisfaction that at
its eleventh session the Commission had resumed its
consideration of the law of treaties. While codification
was not of particular urgency, it seemed desirable to
continue the study of that branch of international law
without further delay, since the practice of states
following. the Second World War, as well as United
Nations practice, had introduced many new factors
worthy of appraisal and codification. A discussion on
the methods of codification would be muchmorefruitful at a later stage, when the Committee had a complete draft before it.
. 30. Quotingparagraph46 of the Commission's report,
he expressed the fervent hope that the Commission
would consider, at its twelfth session the possibility
of sending an observer to a future sessi~n of the Asi~m
~frican Le~al C~nsultative Committee. Such a step was
m conformity With the objectives of the International
Law Commission, and would give expression to the
Commission's wi~h to keep more closely in touch with
current trends in the development of international law ·
in regions which had undergone profound political and
social changes in recent years.
31. The Yugoslav delegation, like many others felt
that the General Assembly should confine its~lf to
taking note of the International Law Commission's report.
The meeting rose at 4.30 p.m.
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of chapter II, paragraph 13, of the Commission's
report. In his view the law of treaties could only be
adequately codified as a whole, and while various
branches of the subject might be dealt with by the
Commission in parts, it would still not be possible
for the Sixth Committee to take final action until the
whole text was available. If p~ragraph 13 meant that
the Commission intended to present a series of interim
reports on different branches of the law of treaties
without prejudice to final action, when the work of
codification was complete, his delegation would consider that procedure appropriate. As the law oftreaties
as a whole was being rapidly modified under the influence of expanding international relations, it would be
useful for those engaged in treaty work to have a series
of interim codifications of various aspects of the law
of treaties produced by the Commission, a bodywhich
as a whole was representative of the principal legal
systems of the world. Accordingly, his delegation
hoped that the Commission would devote a part of all
its forthcoming sessions to the topic.
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Mr. Alberto HERRARTE (Guatemala).

AGENDA ITEM 55
of the International Law Commission on the wqrk
its eleventh ses.sion (A!4169, A/C.6/L.443, 444)

. SUAREZ (Chile) said that it was clear from
International Law Commission's report covering
work of its eleventh session (A/4169) that useful
had been made in the preparation of the
on consular intercourse and immunities and the
of treaties. At the present stage, however, the
should do .no more than recommend that the
Assembly should take note of the report. Ac' he was fully prepared to support the joint
resolution (A/C.6/L.444).

5. Some speakers had referred to the question of the
final form that the codified lawoftreaties should take,
with particular reference to the views set forth in
paragraph 18 of the report. Doubts had been expressed
on the subject, owing to the provisions of Article 38
of the Statute of the International Court of Justice,
which laid down what law it was that the Court was
to apply in deciding disputes submitted to it. To his
delegation it did not seem of any great moment whether
a given text feU under the provisions of sub-paragraph (a) or sub-paragraph (b) or' Article 38, paragraph 1-;- of the Court's Statute-;- and it appeared hardly
practical to attempt to classify a text in relation to
that article a priori and in the abstract. He was not
aware that that article had given rise to real difficulties in practice, and it should not therefore be a
determining factor when the Commission came to take
its final decision. On the other hand it had to be recognized that there was a problem arising out of possible
conflict of treaty obligations. Article 103 ofthe United
Nations Charter dealt with one aspect ofthatproblem.
As it seemed, however, that the Special Rapporteur
on the law of treaties hadenvisagedthatthe com.1leted
text would deal with the problems of the interpretation
of treaty texts, he would no doubt include some material on the interpretation of conflicting treaty
obligations. Subject to those observations, his delegation was prepared to support the joint draft resolution.

believed that the right of asylum was a matter
be included in the provisional list of topics
ue1:nanona1 law selected for codification and he
therefore support the Salvadorian draft resolu(A/C.6/L.443). It was to behopedthatthose counwhich did not agree that codification ofthat topic
important would later recognize its signif~cance.
ROSENNE (Israel) said that one of the most
functions of the Sixth Committee was to
a link between the Members of the United
and the technical work of codification and
development of international law underthe International Law Commission. The Sixth
and the Comml.ssion itself had on several
discussed the Commission's method of work.
had repeatedly stated that how the
...,....'"'luiJ conducted its work was not the Sixth Com's affair, and he maintained that point of view.
, referring to Sir Gerald Fitzmaurice's obser. at the 601st meeting, his delegation endorsed
had been said on the question ofthe Special RapNevertheless, though recognizing that ~he
had been prevented by circumstances
its control from implementing its programme
current year, he would recommend that it
re-examine its plans and projects in order to
that, if a similar situation arose in the future,
of completed drafts, if only in provisional
. Would not be interruptedo

6. His delegation felt that, subject to certain clarifications, the draft resolution submitted by El Salvador
(A/C.6/L.443) was acceptable. It was, however, somewhat broadly worded and that fact might be a source
of confusion. Discussion of the right of asylum had
a long history in various United Nations organs, and
on 25 March 1959 the Commission on Human Rights
had adopted a resolution by which it had decided to
undertake at its 1960 session the drafting of a Decla-

as the law of treaties was concerned, his
did not fully understand the implications
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ration on the Right of Asylum.ll In the meantime, a
revised preliminary draft was being circulated to
Governments as well as to interested non-governmental organizations. Some clarification was needed
regarding the respective functions of the Co:t\lmission
on Human Rights and the Economic and Social Council
on the one hand, and of the International Law Commission and the General Assembly on the other, with
regard to the right of asylum.
7. His own delegation's view on the matter was that
the function of the Commission on Human Rights was
defined by article 14 of the Universal Declaration of
Human Rights: that function was to deal with the
materialization of the right of asylum as. laid down
in. general terms in the Universal Declaration. Work
along those lines might well ultimately lead to the
creation of new rules of international law in an area
with which international law had little to do hitherto.
The International Law Commission, for its part, should
confine itself at the present stage to the codification
and progressive development of that aspect of the
right of asylum which was already regulated, to some
extent at least, by international· law, namely, the question of diplomatic asylum.
8. Much had been heard regarding certain regional
concepts of the right of asylum as developed by the
Latin American States. There were other concepts
of asylum. In his delegation's view, if asylum was to
be satisfactory it must be matched by an adequate
system of extradition to ensure that genuine cases of
asylum would not be confused with what was mere
criminality, and the codification of the law of asylum
should take that into account. Since Israel's independence in 1948, the Israel Government had been paying
great attention to the establishment of a proper system of extradition designed to safeguard the rights
of all concerned. In 1954 a new extradition law had
been passed providing that any criminal, regardless
of nationality, could be extradited from Israel provided
there existed an extradition treaty with the requesting
State, and his Government was vigorously pursuing
the policy of concluding extradition agreements with
the greatest possible number of -states. On the other
hand extradition, which was under judicial control,
would not be granted if the courts were satisfied that
its purpose was to try the accused for a political
offence, or if the request for extradition was motivated on grounds of religious or racial persecution.
9. Subject to those observations, his delegation was
prepared to support the draft resolution contained in
document A/C.6/L.443.
10. Mr. PECHOTA (Czechoslovakia) said that the
·codification of both consular intercourse and immunities and the law of treaties was a complex task,
demanding great experience, a sense of political reality
and lasting patience ..The International Law Commission was therefore entirely correct in appointing special rapporteurs to deal with individual questions.
11. In his opening statement (601st meeting), the Com~
mission's Chairman had said that the Commission
had intended to submit a completed draft on consular
intercourse and immunities to the General Assembly
at its fourteenth session and it had, according to the
Ghairman, been the Special Rapporteur's absence
11 See Official Records of the Economic and Sociai Council, Twentyeighth Session, Supplement No. 8, chap, lii, para. 74,

during part of the session which had pr~
Commission from so doing. It should, howe ed the
realized that there was nothing unusual in :rn~e~ be
of the Commission, who were recognized e rn e~s
international law, being entrusted with other i:erts tn
tasks connected with international matters, in;~!ant
the wor~ of the International Court of Justice ~g
Zourek, the Special Rapporteur on consular i t · ·
course and immunities, had been required to a\eran ad hoc judge at the International Court of Ju\as
during part of the session of the International s~ce
Commission. The Special Rapporteur had, howe aw
returned to Geneva in time to allow the Corn ..... , 8"~r,
.
. . on consu1ar mtercourse
.
~......,.. ston
f 1ve
wee k s of d'1scuss1on
·
't'1es m
· hi s presence. At 1't s t enth session and
1mmum
th
Commission had decided to devote no more than fi e
weeks of its eleventh session to the question of cove
sular intercourse .a~d immunities (A/38.59, paras,~;
and 64). T}fat dec1s10n had .been taken m view of th
similarity of that topic to the subject of diplornatie
intercourse · and immunities, and it had been hope~
that the Special Rapporteur's report could be disposed
of summarily in the manner described in chapter v
section I, of the Commission's report covering th~
work of its tenth session. However, when the Cornmission had begun its consideration of the subject
it had decided that the method of summary procedur~
could not be u~ed because the topic had been taken
up only in the fifth week of the session and not at the
beginning as originally contemplated. The reasons
for that decision were. difficult to understand, as the
Commission could still have. devoted the originally
scheduled five weeks to discussion of the topic. In
addition, the Commission had devoted considerable
time in plenary session to details of a purely drafting
nature which could well have been entrusted to a drafting sub-committee.
12. However, it was not the intention of his delegation
to blame the Commission for that apparent delay in
its work, and it still maintained that the Commission
should be allowed to decide on such measures as would
help it to achieve even better results. His delegation
noted the present report of the Commission with satisfaction.
13. In his statement to the Committee at its 60lst
meeting, the Commission's Chairman hadsaidthatthe
urgency of the task of completing a draft on consular
intercourse and immunities was all the greater because
of the understandable desire of the Sixth Committee
to consider the subject along with the closely related
subject of diplomatic intercourse and immunities. As
the International Law Commission had mentioned no
such relationship in its report, his delegation interpreted that reference as a personal expression of
·opinion by the Chairman of the Commission. The
report of the Sixth Committee to the thirteenth session
of the General Assembly (A/4007, paras. 27 and. 33}
had made it clear that a majority of representatives
felt that the subject of diplomatic intercourse ~~
immunities was ripe for codification and thatthedr
prepared by the Commission provided a suitable basis
for a convention, while a minority of delegation~
believed that final consideration of that draft shO~ d
await the completion of drafts on other closely rela ~
subjects, including consular intercourse an~ i~~~;
ties. His delegation assumed that the V1ew 0 the
majority in the Sixth Committee as adopte~ by
288
General Assembly and expressed in resolutlon 1
(Xlll) was the view that should prevail.
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The Czechoslovak delegation held that diplomatic
and .immunities and consular intercourse
immunities were two separate subjects. Indeed,
had been considered for several years as sepaiteros by the International Law Commission. A
for joint consideration of the two questions
mean postponing further work on the codificaof diplomatic law for several years, since the
on consular intercourse and immunities might
not be submitted to the General Assembly before
61 even 'if work proceeded smoothly. In addition,
' · intercourse and immunitieswasamorecomquestion which would undoubtedly give rise to a
number of differences. Accordingly, a longer
might well be required for its consideration
by the International Law Commission and the
Assembly.

~~o,.niJUI'Se

In conclusion, he wished to commend the Inter-

Law Commission on its work and he was
prepared to support the joint draft resolution
. 6/L.444).
Mr. CHARDIET (Cuba) said that, since the drafts
the law of treaties and on consular intercourse
· immunities were incomplete, for the reasons
by the Commission's Chairman, it would
premature and unreasonable for the Sixth Comto begin any detailed analysis of individual
. The better course would be to wait for the
;.uLiillJlJ.'"'•vu to finish the draft and for Governments
communicate their observations. So far as the law
treaties was concerned, however, his delegation
already say that it accepted the reasons men ..
by the Special Rappqrteur for giving the final
the form of a code. Not only would the text have
contain abstract rules and general principles, but
very idea of giving a set of rules on the law of
the form of a convention seemedparadoxical.

His delegation had already voiced its approval
the Salvadorian proposal at the 602nd meeting, for
believed that a codification of the principles govthe right of asylum was truly necessary. The
delegation also believed that, whatever obstacles
to be overcome in dealing with that controversial
ect, understanding and harmony would prevail.
604th meeting the Italian representative had
said that the rules on that subject could never
rigid and imperative. But neither should they be
general and flexible as to leave each state free to
them according to its own views. The fact
rules could not be obligatory was even unfor, for the community of nations should be vested
sufficient coercive power to be able to punish
which violated international conventions and
rHrnn''"'" Ori the law of nations.
The basic problem was to give a clear definition
political offence in order to distinguish it from
crimes·. For that purpose an analysis of the
was not enough to render an offence truly
sufficient; the motives and purpose behind the
's action were even more important. For as
been stressed by Jimenez de Azua, the mere fact
the offender's motive was of a political or social
was not enought to render an offence truly
Such an offence also had to be designed as
ron •• ~_,,'L .. u
to the establishment of a progressive
or social regime. To be classified as "evoan offence had to be a step along the "road to
". Consequently, wrongful acts inspired by

23

regressive designs .could not properly be classified
as political and social offences, and asylum should
never be extended to criminals who -had committed
abominable acts solely in order to retain power. That
was why the International Law Commission should,
at the very outset, clarify the exact nature of a political offence. otherwise, the determination of the nature
of an· offence would continue to depend on the state
granting political asylum, which, as. experience had
shown, often extended it without justification. His
delegation had the utmost faith in the International
Law Commission's ability to discharge its task properly.
19. Mr. HU (China) said that, despite ail the delays
and frustrations, the progress achieved by the Commission at its eleventh session remained very impressive and deserved commendation. Both the sets
of draft articles in the report (A/4169, chaps. II and
III) being incomplete, however, he felt that only general remarks were called for .
20. So far as the law of treaties was concerned, the
Special Rapporteur believed that the final text should
take the form of a code. The arguments advanced in
support of that view were clear and forceful, and his
delegation's first reaction was certainly favourable.
His delegation felt, however, that no firm stand should
be taken on that point at such an early stage. It would
be better to wait until the draft had been completed
and Governments had been given an opportunity to
study it.
21. The Chinese delegation was somewhat disappointed by the Commission's inability to complete
the draft articles on consular intercourse and immunities. It adhered to the belief that the question of
diplomatic intercourse and immunities and that of
consular intercourse and immunities were closely
interrelated and should be taken up at the same time,
or at least with the possibility of cross-reference.
His delegation also believed that the draft articles on
ad hoc diplomacy could well be made an integral part
of the convention on diplomatic intercourse and immunities. If a complete draft on those two subjects
could be prepared in good time, the Committee's
discussions would still be gre.atly facilitated.
22. With reference to the draft resolution submitted
by El Salvador (A/C.6/L.443), he recalled that, at
the General Assembly's thirteenth session, the Chinese
delegation had expressed its regret at the Commission's failure to include provisions on the right of
asylum in the draft articles on diplomatic intercourse
and immunities (572nd meeting, para. 19). It would
therefore naturally support the Salvadorian proposal.
23. Mr. COCKE (United states of America) said that
the United states delegation fully agreed with the
Chairman of the International Law Commission that
the report before the Committee did not require detailed substantive discussion. But the comments of
several representatives on paragraph 18 of the report
(A/4169), dealing with the type of instrument in which
the codification of the law of treaties should be embodied, had raised basic questions which required
comment.
24. The Commission's function, as stated in article 1
of its Statute, was the promotion of the progressive
development of international law and its codification.
The distinction between those two terms, as expressed
by article 15, was based o:r th1'J extent to which the
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subject under. consideration was regulated by welldeveloped rules of international law. Whether there
existed a sufficient body of State practice, precedent
and doctrine on any given subjecttowarrantconsidering that subject ripe for codification involved a complex assessment of the state of the law. Even where
codification was decided upon, the Commission was
still required, under article 23 of its Statute, to recommend the type of instrument in which that codification
should be embodied. _His delegation recognized the
complexity inherent in any such recommendation, and
was confident that the matter would be thoroughly
considered before any recommendation was made
regarding the codification of the law of treaties, just
as the past practice of the Cofi!-IDission indicated that
careful study had preceded other recommendations
of that nature.
25 .. His delegation would not express a final view
on the provisional conclusion set forth by the Special
Rapporteur in paragraph 18 of the report. However,
it considered the Special Rapporteur's comments
highly persuasive.
26 .. In connexion with paragraph 18, several representatives had stressed that the final basis of all international law was the consent of States. That consent
could be manifested, of course, by practice as well
as by formal agreements. Where the practice of States
overwhelmingly recognized the existence of a rule of
international law, a State was not freetofollow a conflicting course of action. That was the essence of the
concept of customary international law.
27. It had been suggested that one of the dangers
inherent in the practice of submitting in the form of
a convention codifications on topics well-established
in customary international law was that the binding
nature of that law might thus be made uncertain with
regard to States which did not become parties to the
convention or became parties only with reservations.
The avoidance of that danger might not;bethe decisive
factor in each case, but it should be disregarded by
the Commission in making its recommendation under
article 23 of its Statute or by the General Assembly
in deciding whether to follow that recommendation.
28. With regard to the draft resolution submitted by
El Salvador, it was gratifying that the sponsor, while
indicating a desire for expedition, had left it to the
Commission. to determine when that question should
be taken up. That decision had undoubtedly been made
in contemplation of the work currently being done on
the question of the right of asylum bythe Commission .
on Human Rights. A comprehensive declaration on
the subject was now under consideration by that body,
and his delegation assumed that the International Law
Commission, in planning its study of the item, would
.~ake that fact into account.
29. Mr, NEDBAILO (Ukrainian Soviet Socialist Republic) said that the International Law Commission
should be commended for the valuable work it had
done in recent years. One of its major achievements
was the preparation of the draft articles on diplomatic
intercourse and immunities. In that connexion, the
Ukrainian delegation agreed with the representative
of Czechoslovakia that_ those draft articles should be
considered separately, and not in conjunction with
subjects such as the draft articles on consular intercourse and immunities and ad hoc diplomacy, consideration of which was less far advanced.

30. Completion of the work on the draft~
diplomatic intercourse and immunities eit~cles on
diplomatic conference or by the Sixth Co er. at a
would be an important achievement on the p~fnttee,
United Nations, which would serve as a usefuiof the
cedent for other similar instruments and guid PreInternational Law Commission in its work es e e. the
with regard to consular intercourse and 'im~~\~lly
and ad hoc diplomacy. The Commission couldnot 11 es
sider the results of its work to be final because i ~on.,
national law was created by the States themse~ erThe Commission was therefore very much inter v~s.
in the reaction of States to the instruments it proct~s ed
How.ev~r, in the case .of the . d_raft articles on di~~:~
mahc mtercourse and 1mmumhes, the views of Stat
could only be made known in the appropriate int es
national body appointed to consider them in final fo erHence, it was essential that the work on the ~~t
articles should be completed as early as possible and
that could only be done if they were considered separately. Moreover, the General Assembly itself in
resolution 1288 (XIII), had referred to the "earlydonclusion 11 of a convention on diplomatic intercourse and
immunities. The only question remaining was whether
it should be concluded at an international conference
or in the Sixth Committee. That decisionshouldnot be
delayed pending completion of other instruments.
31. With regard to the other matters dealt within the
report of the International' Law Commission, in particular the draft articles on the law of treaties and on
consular intercourse and immunities, no final position
could be taken since the Commission's work had not
been completed. However, a few comments ·might be
made to guide the Commission in its future consideration of those topics. For instance, article 2 of the
proposed code on the law of treaties was somewhat
confusing because it referred to an international agreement as being an agreement concluded between two or
more States, or other subjects of international law,
possessed of treaty-making capacity. It was explained
in the commentary that the expression "treaty-making
capacity" qualified the term "States" as well as the
phrase 11 other subjects of international law", which
seemed to give the impression that some states might
not be possessed of treaty-making capacity. While
that might be true of international organizations, it
was not true of States which, by virtue of their sovereignty, had the right to conclude treaties. The. pofnt
should be clarified, particularly since the Commisswn
admitted in the report that it had not been fully discussed, and there were conflicting views within the
Commission itself.
32. It appeared that even those who recognize? the
abstract right of states to enter into internatwnal
agreements restricted that right to multilateral treaties. others felt that the restriction was unwarrantedt
The Ukrainian delegation believed that the documen
on the law of treaties should make it clear that everY
State had the inalienable right to conclude treaties: A
clear statement to that effect would confirm the pn~
ciple that international relations must be based 0.0 t t e
sovereignty and equality of States. That soverelgn Y
was at the very root of international relations.
33. In connexion with its future programme of wor~
the Commission would do well to revert to the meth~he
adopted at its tenth session (A/3859, chap. V) onMr·
basis of the report of the Special Rapporteu~ and
Zourek. Those methods had proved success£
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Commission to expedite its work in
In conclusion, the Ukrainian delegation would be

to vote in favour of the joint draft resolution on
report of the International Law Commission (A/
6/L.444).
NUGROHO (Indonesia) recalled that, at the
· session, the Indonesian delegation had
.......-r·As~;"'u the hope at the 57 6th meeting of the Sixth
that the International Law Commission
complete its work on the draft articles on conintercourse and immunities at its eleventh sesso that the Sixth Committee might have the full
'available when discussing the closely related subof diplomatic intercourse and immunities. He
appreciated, however, the difficulties which the
'"u.un•~-ion had faced. Accordingly, his delegation
that the Committee should refrain from disthe substance of the report and confine itself
note of the progress made, as formally proin the joint draft resolution.
Without prejudice to the discussion on the second
on the Committee's agenda, the Indonesian delethought that the question of reservations to
muJ.uJ'"""'". al conventions fell within the scope of the
section of the draft on the law of treaties, espethe articles dealing with "Elements of the text"
Authentication of the text". He had been assured
Commission's Chairman that the Commission
study the possibility of including- some .provion the subject of reservations in the draft code.
assurance was welcome, for the inclusion of the
on the Sixth Committee's agenda;· as well as the
of the Permanent Representative of the USSR
the' Secretary-General of 24 September 1959 and
Secretary-General's letter of 27 Auglist 1959,
showed that there was some uncertainty rethe effect of reservations made at the time of
or ratification of certain instruments. At
time, the Commission might consider the
of studying the closely connected question
duties of the depositary of instruments of ratiuv•u•"•u and accession.
A welcome feature of the Commission's report
contained in paragraph 45, which showed that the
vv.w..ucuoSion was continuing co-operation with other
, especially the Inter-American Council of
and the Asian-African Legal Consultative
Committee. The new nations in Asia and Africa were
constantly searching for correct e:ipressions of their
national aspirations and identities' not only in the political, economic and cultural fields but also in the field
of law. It would be most regrettable if, in that search,
they were to drift away from the main stream of world
practice, or if authorities outside those
countries were ·not to be informed of the new trends
in legal doctrine de;veloping among the new nations.
8. Mr. NISOT (Belgium) endorsed the United States
epJ~esen1tative!s view. The International Law ComuuEISlcm should not begin a studyofthe right of asylum
the Commission on Human Rights had completed
work on the subject.
39, Mr. MOROZOV (Union of Soviet Socialist Republics) saiq that the debate in the Committee had cenon two main points: the method of work of the
Law Commission, including the manner

in which it should present its recommendations to the
General Assembly, and the move to revise a previous
decision of the General Assembly and delay the work
on the draft articles on . diplomatic intercourse and
immunities. On the first point, the suggestion had
been made in the Commission's report that the codification of the law of treaties should take the form of
a code. Some delegations, including that of the United
States, had interpreted that to mean that all the Commission's recommendations on any topic should be
presented in the form of a code rather than of a draft
international convention. That was certainly not the
Commission's intention, The Soviet Union, for one,
believed that the best way for the Commission to present most of its recommendations was in the form
of draft international conventions to be considered in
the United Nations or at international conferences.
Such a process would contribute to the progressive
development of international law and its codification.
The United states representative had referred to the
danger of reservations being entered to conventions.
The real danger lay in a lack of clarity in the drafting
of legal texts. Thus, a State which did not wish to
accept its obligations under a convention might find
it less difficult to do so if the instrument was open
to various interpretations. However, that danger was
not great enough to warrant replacing conventions
by codes in every instance. In the case of the draft
articles on arbitral procedure, for instance, many
delegations had felt that the Commission had drafted
a . series of articles that were not based on generally
accepted rules of international law. The Commission
could not ignore the attitude of the Members of the
United Nations to its work. Whichever of the two
methods it adopted, its recommendations were subject
to the approval of the Members of the United Nations.
Adoption of its recommendations implied recognition
of its ·views by at least a majority of the Members.
Bearing that fact in mind, it appeared that the best
course would be for the Commission to present its
recommendations in the form of draft international
conventions. That method had been used in the past
and should be applied again in the future. However,
in certain specific cases it might be better to limit
action to the codification of rules already adequately
developed in international law. With respect to the
law of treaties in particular, it was too early to recommend a specific method of action because there·was
not enough information to justify a decision at the
present stage.
·
40. While the Soviet Union delegation strongly opposed
a reversal of the General Assembly's decision regarding the subject of diplomatic intercourse and immunities, along the lines apparently favoured by some
delegations; it took the view that the question should
not be discussed immediately but should be deferred
until the Committee considered the agenda item on
diplomatic intercourse and immunities.
41. The Soviet delegation associated itself with the
tributes paid to the Commission on its most valuable
work and would be glad to vote in favour of the joint
draft resolution expressing appreciation of that work.
42. Mr. PERERA (Ceylon) said that he had been
authorized by the Cuban delegation to announce Cuba's
co-sponsorship of the joint draft resolution (A/C.6/
L.444).
The meeting rose at 12.45 p.m.
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projects could be considered at the same time rather
than seriatim, as was necessarily the case at present,
when the Commission operated as a committee of the
whole. He realized that that proposal had been discussed before and that there hadbeensomereluctance
to divide the Commission's membership in a way that
would prevent any of its m~mbers from sharing in the
Commission's studies and recommendations. That
difficulty, however, might be overcome by haYing the
work of each chamber submitted to the Commission as
a whole, whose corporate sense would in most cases
lead to a general attitude pf critical approval of the
work of any one of its two chambers.
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Mr. Alberto HERRARTE (Guatemala),
AGENDA ITEM 55
of the International Law Commission on the work of
its eleventh session (A/4169 1 A!C.6!L.443 1 444 and
Add.l 1 A/C.6/L.445) (continued)

4. With regard to the Commission's report, his delegation shared the view that itwouldnotbe desirable to
discuss in detail the substantive questions raised by the
articles in chapters nand m. The subjectof consular
intercourse and immunities, in particular, should not be
discussed by the Committee until the complete draft was
before it. He would go even further and s.uggest that that
draft, when completed, should be discussed together
with the draft on diplomatic intercourse and immunities, since it was no longer possible, in view of the
present practice of many states, to make a sharp distinction between those two fields. Indeed, there would
be many advantages, of both an intellectual and technical nature, if those two drafts could also be discussed
at the ~ametimeasthesubjectofad hoc diplomacy and
any studies which might result from the Salvadorian
draft resolution respecting the right of asylum.

Mr. LIANG (Secretary of the Committee) drewthe
attention to the report of the second
;lltll''P~"'ll of the Asian-African Legal Consultative Com' held at Cairo from 1 October to 13 October
, copies of which he had 'ust received from the
of that Committee and had circulated to
... .,.._...u,,... u. That document contained the final report of
Committee on Functions, P;rivileges and hnmuniof Diplomatic Envoys or Agents, which would be of
to the Sixth Co:ni.mi:l;tee in connexion with the
ect of diplomatic intercourse and immunities.
Mr. Maxwell COHEN (Canada) said that he wished
deal with four questions: first, certain general
arising out of the history and operations of
Law Commission; secondly, the
of the Commission covering the work of its
session (A/4169); thirdly, the Salvadorian
(A/C.6/L.443); and fourthly, some
comments on the work and significance of the
Committee itself.

5. Concerning the question of the final form to be
taken by the codification of the law of treaties, he hoped
that the Committee would preserve an open mind on
the question of code versus convention. There might
well be a third possibility, namely, that of expressing
the purely formal articles on negotiation, authentica.;.
tion, signing and the like in the form of a multilateral
convention, while insertingthe articles dealingwiththe
meaning and interpretation of treaties, and possibly
questions of validity, in a declaratory code. In view .of
the functional differences between those two categories
of articles, such a division might prove more advantageous than a rigid insistence on either a declaratory
code of principles on the one hand or a detailed mUltilateral convention on the other. In that connexion, he
)lad been surprised to hear the Hungarian representative make statements (602nd meeting) which seemed to
imply that the most desirable form of international law
·was that based upon the positive consent of States
expressed in the form of a binding treaty. It was his
understanding that a large part of the private law of
Hungary, until recently at least, hadbeenbasedupon a
combination of mediaeval Roman law, customary
Hungarian law and individual statutes and that although
an attempt had been made early in the century to codify
that law, the proposed code had not, to his knowledge;
been adopted. If codification could present such difficulties for a mUnicipal legal order having all the
advantages of direct law-creating ag.encies, surely

With respect to the Commission's work, he felt
the delays in completing the draft on consular
1ter·~n'''"""'" and immunities and -the recent discussion
Committee suggested certain ways in which that
might be accelerated. For e;xam.ple, there apto be nothing in the Commission's Statute to
the employment of outside rapporteurs who
members of the CoiDl}lission. Indeed,partB,
18 to 23, dealing with codification, made no
ere·rAr'"" whatever to the appointment of rapporteurs
requirement that rapporteurs, if appointed,
limited to members of the Commission, It
that in part A, dealing with the progressive
eve.LopJme:nt of international law, article 16 (g) said
the Commission shouldappointoneofitsmembers
rapporteur, but even that language would probably
the Commission from appointing persons to
the rapporteur in his research or to provide
associate rapporteurs whenever other duties
impossible for the regular rapporteur to
~.-,J.._.,,..., his assignment. A second method of expeCommi.Bsion's work might be to divide the
into chambers so that two or more
27
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customary law was a desirable source to be retained
in the much more :ijuid and loosely organized inter-

national legal' order. No one who had lived with both
the common law and the civillaw-andhis country was
fortunate to have both systems-couldfailtoacceptthe
proposition thai there was a flexibility and dynamism
in If common u or "customary If law which could create a
living, mature body of rule13 and a successful legal
or d er.
6. With respect to the Salvadorian draft rel3olution
(A/C,6/L.443), he wished to reserve his delegation's
final positionj as he had already indicated, therewere
reason~ why the right of asylum might best be discussed in conjunction with consular intercourse _and
immunities, diplomatic intercourse and immunities
and ad hoc diplomacy. If that draft resolution were
adopted, he hoped that the Commission would seek to
benefit by the results of the discussion of that subject
in the C~mmission on Human Rights and in the Third
Committee.
7. Lastly, he turned to the work and significance of
the Sixth Committee itself. After reviewing in detail
the Committee's agendas for the past ten sessions, he
expressed regret at the fact that the number of items
on its annual agendas appeared to be steadily declining
and that many topics which were of peculiarly legal
importance were handled exclusively by other committees. As the United Nations became more mature as
an Organization, it was to be hoped thatit would resort
increasingly to legal procedures. A step in that direction would be the employment of joint committee
studies whenever the subject-matter before other
committees involved some legal element of importance. The ciay may still be far distant when the rule
of law automaticaliy governed the behaviour ofStates,
but more rapid progress towards that ideal could be
made if Member States would be willing to risk more
law in their affairs rather than less.
B. Mr. de la GUARDIA (Argentina) said that his dele..:.
gation would vote in favour of the proposal in the joint
draft resolution {A/C.6/L.444 and Add.1) that the
General Assembly should take note of the International
Law Commission's report (A/4169) and express. appreciation of its work.
·

9. With respect to the final form to be taken by a
codification of the law of treaties, he agreed fully with
the view expressed in paragraph 18 of the report that
much of the law relating to treaties was not suitable
for framing in the form of a convention containing a
strict statement of obligation. Difficulties would also
arise if some States failed to sign or ratify such a
convention, or subsequently denounced it. On the other
hand, the legal -validity of a code which had not obtained
the consent of States might be questioned. It might be
asked. whether the validity it would have would be that
of customary law. Although codification work by the
!Ilternational Law Commission on subjects belonging
essentially to customary law, such as the law of the
sea
diplomatic intercourse and immunities, had
already taken and might in the future take the form of
binding conventions, it had proyed impossible to
transform a subject of conventional international law,
arbitral procedure, into a convention and it had remained a statement of doctrine without legal binding
force. The representative of Nicaragua had referred
(603rd meeting, para. 20) to the Bustamante Code, but
that Code derived its force from a convention signed
at the Havana Conference in 1928 by fifteen Latin

and

American cmmtries, and the countries ~
Argentina, had not ratified it were not bound by lt~e
10. With re~rd to the Salvadorian draft resoluti
{A/C.6/L.443), it should be noted that the question on
territorial asylum was already under study in
Commission on Human Rights. The right of diplom tie
asylum for its part was something peculiar to L~ti c
America, where there
existed. a body of practice , ofn
tt and
custom, ;in the rna er
varwus conventions on th
subject were in force. The subject had been referr ~
to at the recent meeting, in August 1959, of the lnteeAmerican Council of Jurists at Santiago, Chile a!d
would undoubtedly come up again at the next futerAmerican Conference at Quito. While it was true th t
13ome countriel3 which did not rflC9gnize the right ~f
asylum had occasionally granted it, such precedents
had not been sufficient to constitute a practice such as
existed in Latin America. The representative of Italy
had ex:presseddoubt(604thmeeting)whetherthematter
was ready for consideration on a world-wide scale, and
it seemed reasonable that before being codified, the law
on the subject.should be recognized by many States
which did not recogni,zeitatpresent. Under articles 15
and 20 of its Statute, the International Law Commission
was required, in its work of codification, to take account of the extent of agreement on each point in the
practice of all States and not simply a regional group
of States.

thf

11. It -was, however, encouraging that many representatives of non-Latin American countries in the
Committee had expressed their support of the draft
resolution, so that a positive result could be expected.
Accordingly, the Argentine delegation would also vote
in its favour.
12. Mr. GLASER (Romania) said that as neither of
the drafts on which the International Law Commission
had started work at its eleventh session had been
completed, it would be premature to express any final
views on them. Indeed, the Commission might yet alter
their content and might also see fit to change its interpretation of some of thei:r;- provisions after drafting the
remainder of the texts.
13. The Canadian representative had appealed to all
Member States to be "willing to risk more law in their
affairs rather than less w, and elsewhere in his speech
had said that there were good reasons for considering
the draft on consular intercourse and immunities in
conjunction with that on diplomatic intercour~e and
immunities. Such an attitude was highly inconsistent,
and would not make for the speedy development. of
international law. The General Assembly, in resolution
1288 (XIII), had already decided to consider the question of diplomatic intercourse and immuniti?~ sepa~
rately from consular intercourse and imm~ties. Td
take up the Canadian representative's suggestionwo~l
amount to reversing a decision already taken, and w
deed, any reference to diplomatic intercourse andJJ:nmunities at the present stage of discussion was
irrelevant, as the subject would be dealt with as the
third item on the Sixth Committee's agenda.
14. Without prejudice to its final decision regar:;
the form that the draft articles on the law of t~e:ake
and cons.ular intercourse and immunities shoul fo;
his delegation would express its preferencetion.
codification with a view to embodiment in a conven 1·se
Codification could mean the preparati on in prec'ght
terinS of law of rules already established; it :nu
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·the Statute of the International Court of Justice implied
:Include new elements, therebymakingfortheprodevelopment of · international law. In fact,that it was possible to regulate matters of general .:u-flr.atJ.on had always. involved an elementofinnovainternational law by means of conventions. Thatwasin
necessarily led to certain changes in interhis delegation's view the proper interpretation of the
law by the establishment of new rules. That
reference to general conventions in the text of the
trUe of international law in general and of the law
Article.
-treatieS in particular.
L-/20. Some maintained that it would· be dangerous to
conclude conventions on matters of general interThere were many spheres of international law in
national law because it might be held that.States which
States did n~t agree on matters of principle. For
did not sign such instruments were not bound by them.
as regards the conclusion of treaties, it had
Practice had shown, however, that general principles
acknowledged that there were no unaniof international law could be successfully embodied in
rules regarding reservations to
treaties, and in that connexion the provisions of Article.
conventions, either as regards the States
2, paragraph 6, of the Charter should be borne in mind.
to make objections to reservations, or as
Moreover, if rules of conduct included in an interthe juridical effect of those objections when
national convention were drafted in such a way as to
of the signatory States 11ccepted the reservations
satisfy the legitimate interests of States, even States
others did not._
which were not signatories to that convention would
There were also wide divergencies., as the reprecertainly reco~ze andrespectthoserules. Therewas
of the Ukrainian SSR had rightly pointed out
also a real danger in failing to conclude formal conme:etJ.ngJ, regarding the qualifications of States
vention$, duly signed and r!ltified, for in the case of
international treaties. In his view any
codes or declarations States could contend that the
virtue of its sovereignty, was entitled to
'rules they contained had no bind;mg force.
international treaties; but according to the
21. If it was finally agreed that the draft articles on
articles on the law of treaties it seemed that
the law of treaties should be embodied in a convention,
might be cases in which some States were not
they would have to be drafted in a somewhat different
to do so.
form from those at present submitted to the Committee.
The validity of treaties was also a question of
There would, however., be ample opportunity for reimportance. A 11 diktat11 was by its form a treaty,
drafting them at a later stage.
it binding upon theStatewhichhad been forced
22~ His· delegation wished to express its appreciation
it? In international law a convention whose aim
of the Commission's work and was fully prepared to·
contrary to the imperative rules of law was null
support. the joint draft resolution (A/C.6/L.444 and
void ob turpem causam. What then was the validity
Add.1).
treaty whose purpose was unlawful, contrary for
to the principle of non-aggression or the right
23. Mr. BHADRAVAD! (Thailand) said that, in view of
self-determination? Authors and governments held
the purely interim character of the Commission's
divergent positions on the subject, although
report, he agreed with the sponsors of the joint draft
view it was clear fxomArticle 103 of the United
resolution that the General Assembly should onlytake
Charter that such tre!Lties were null and void.
note thereof and express its appreciati9n of the Commission's
work. A special tribute was also due to the
Another important question was whether treaties
Commission's Chairman, for his account of the diffiaffect States that were not parties to them. In
culties under which the Commission had had to work.
connexion, as Professor Hoyt had noted, a SecreIn that connexion, he agreed that more time should be
of State of the United States had declared on
allowed to Governments for the submission of their
of his Government that although the 1901 treaty
comments on first drafts. For texts of that nature
the United States and the United Kingdom conrequirillg
careful study, two years was certainly not
the Panama Canal provided that the Canal
too long a period.
·
be open and free to ships of all flags, ,other
not parties to the treaty had no rights under it.
24. With reference to the Salvadorian dra;ft resolution,
unable to agree With such an assertion. Many
he said that Thailand accepted the principle of codificaexamples could be given of questions on which
tion for international as well as internal laws. His
was no agreement at present between States.
delegation accordingly accepted the Salvadorian pro- posal in principle, confident that every aspect of the
Some maintained that international law was, as
question would be duly studied by the Commission.
had said, like a cake with different slices and
25. Mr~ SARAIVA GUERREillO (Brazil) said that
some of those slices were suitable for emwhile it was not pleasant for the Committee and the
,-~v.u.• in international conventions. Thatmeantthat
General Assembly to have their programme of work
subjects could not be codified and must remain
somewhat disturbed, the Commission's inability to
Part of customary law. That view was, however,
complete its draft on consular intercourse and imdisproved daily as an increasing number of rules
munities need not prove too serious. That work of
-•vu_L(...J,Ullill law and matters which had in the past
codification· ·was admittedly desirable, but it could
"l'.<<><:t.-~t:Ju by custom were being incorporated in
u11;:u conventions, dealing as much with general
hardly be regarded as very urgent. In fact, even the
Commission's proposal to make up for lost time by
international law as with special matters.
•cc,o:rclincrl", general matters were just as suitable for
allowing States only one year for the submission of
their comments seemed unnecessary. The Brazilian
:--·'--'-"''Qcm and progressive development as special
delegation nevertheless believed that the questions of
despite Sir Gerald Fitzmaurice 1s assertion to
corlt-r,,.,.,,. His delegation believed that all interdiplomatic intercourse and immunities and consular
intercourse and immunities, although clearly interrelaw was suitable for codification and embodilated, could be dealt with separately. Consistency in
in interp.ational conventions. Indeed Article 38 of
4
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terminology could be a,ssured without examining the
two texts at one time, and perhaps it might even be
preferable to :finalize the text on diplomatic immunities
before proceeding to final consideration of the text on
consular law.
26. The preparation of the drafts on the law Qf treaties r which was the second 13ubstantive matter ·raised
in the CommissiQn1s report, wa13 a long-term task of
fundamental importance. It would occupy the Commission1s time for several years and,ifitwas to :Serve
any useful purpose, the :final product would have to be
as nearly perfect as pos13ible. The rules governing the
conclusion and effect of treaties were, in a way' the
cornerstone of positive international law. By defining
international custom they represented, so to speak, a
constitution of international society, andhadatleastas
vital a bearing on the legal relationships between subjectl3 of international law as the rules governing the
structure of the United Nations. By their very nature,
therefore, they should be among the least controversial
and most stable of international standards. But a
distinction should be dra,wn between principles the
observance of which was indispenSable to the creation
of any conventional bond between States and the more
technical and procedural rules which permitted of
greater flexibility. The draft articles beforetheCommittee tended to juxtapose those two sets of rules,
which perhaps explained why they read more like a
· textbook for students and practitioners than like an
international treaty. Such a comprehensive and didactic manner of presenting the material had indeed been
the Special Rapporteur's express aim, the Commission's provisional intention being that the text should
not serve as the basis for one or more conventions.
2 7. The reason advanced against a conventionwas that
criticisms voiced during its preparation and the eventual non-adherence of many States might weaken the
force of the rules embodied in it. But it was precisely
and need for universality and binding ·force which
seemed to militate against a general code adopted by a
General Al3sembly resolution. Furthermore, the adop=
tion of any such code would have to be preceded by a
discussion every bit as detailed as during the preparation of a convention at a diplomatic conference; and the
psychological effects of a resolution approved against
the wishes of a substantial minority would be as undesirable as the failure of some States to ratify one or
more multilateral instruments.

ever, the support already voiced for that prop~
several Latin American delegations, the Brazil· Y
delegation would vote in its favour.
Ian
30. Mr. SALAMANCA (Bolivia) said that since
Commisl3ion1s report was incomplete, it would ~e
premature for the Sixth Committee to discuss its 8 ~
stance.
u
31. At its eleventh session the Commission had
reviewed all the work accomplished at its first t
sessions. That review clearly showed that of all ~n
texts presented by the Commission in final form onle
the one on the law of the sea had led to the signfu_g ~
international conventions. The reason seemed to be th~t
many of the topics discussed by the Commission had
never been likely to yield concrete results. Amon
tb.ose could be listed the formulation of the N"lirnber~
Principles, the question of international criminal
juriSdiction, the Draft Code of Offences against the
Peace and Security of Mankind, the question of defining
· aggression and the Draft Convention on the Elimination
of Future Statelessnes~
32. The results of the United Nations Conference on
the Law of the Sea nevertheless showed that, despite
certain tensions in international relations, it was .still
possible to find material suitable for codification
Every State should consequently strive to facilitate th~
Commission's workbyproposingcodifiabletopics. The
CommiSsion would then be able, while working on
complex and difficult subjects such as State responsibility and the law of treaties, to entrust one or more of
its members with the simultaneous study of more
readily codifiable material. In suggesting that, he was
in no way seeking to belittle the importance of the
topics currently under study, but it seemed that some
of them, such as the two he had mentioned, would
still require several years' work. The only items on
which immediate results might be obtained were diplomatic and consular intercourse and immunities.
33. The Commission's recentexperiencealsoshowed
that it was necessary to have several projects pending
at the same time in order that the Commission might
present texts to the Assembly regularly, even if a
speCial rapporteur on a priority topic was unavoidably
absent. The Commission, Government.s and the General
Assembly would thus be able to ensure constant progress with codification work.

28. Since a final decision on that point was not required immediately, the Brazilian delegation believed
that the Sixth Committee should withhold judgementun=
til it had received the final draft on the law of treaties
as a whole. Possibly the most flexible and generally
acceptable solution might then prove to be the separation of the material into two inStruments: one containing the principles which a va13t majority of States
accepted as essential to the existence of conventional
relationships., the other containing provisions more in
the nature of regulations, regarding which differences
of Yi.ew inight be possible. The first would thus be a
constitutional text, the second more of a practical
manual.

34. One topic of considerable interest, to which the
International Law Association had drawn attention in
1956 and in 1958 and which had also been extensively
studied by various inter-American and specialized
bodies; was that of the use and exploitation of international or inter-State waterways. Believing in the
importance of that subject and also of the related one of
navigation on such waterways, his delegation would
formally submit a draft resolution (A/C.6/L.445),
calling for the codification of the relevant principles
by the International Law Commission and requesting
the Secretary-General to compile, classify and analyse
the necessary material. The CommiSsion would, of
course, be free to treat the two subjects either
jointly or separately.

29. In conclusion, the Brazilian delegation had certain
doubts· regarding the Salvadorian proposal on the right
of asylum, fearing that it might adversely affect Latin
America's own interests. A world body could hardly
approach that problem in the same spirit as prevailed
in the Latin American region~ Bearing in mind, how=

35. So far as the Salvadorian proposal was concerned,
the Bolivian Government had always recognized ~e
great regional importance of the right of diplomatic
territorial asylum. It was not certain, however,
whether the topic could be codified in univers.all~
acceptable terms. As the institution was recogmze

(i06th
Latin American conventions and practice, there was
little likelihood of its being either improved or
by codification. , On the other hand, in other
of tb.eworld, political considerations might place
problem in a different perspective.
Despite those donbts, if the Committee should
to inlllude the question of the right of asylum in
commissimi's programme of work, the Bolivian
., 181~""'"'v~would not oppose such inclusion.
Mr. ESCOBAR (Colombia) said that the Committee
before it certain articles designed to form part
a code on the law of treaties. For various reasons,
which it was not necessary for the Committee
those articles did not represent a finished
Moreover, it was not even possible to envisage
finished product, since various points which came
mind would only be studied bythelnternational Law
;oJIJLllll""'"'vu at a later stage. He hoped, however, that
Commission would prepare the final draft in such
manner that it could be considered as a single text,
which States might take up clear positions.
Several repreJ'lentatives had spoken of the possiof embodying the law of treatieJ'l either in a
or in multilateral conventions. That issue might
great academic interest, but in practice there
be nothing .strange in approving a code whic:\1
present the relevant rules in orderly form and
the guiding principles whichmightlater serve
international law more uniform. Such a
seemed particularly appropriate in the
e of rules regulating relations between States or
States on the one hand and international
on the other. A set of such guiding
:.u..uoL.I!·'""' would present no danger whatever, especadoption required the prior approval of the
Assembly. In any event, however, States
be able to submit their views as tb.e preparation
the draft articles progreSJ'led.
Colombials international position in the matter
lum was well known. The Salvadorianrepresenhimself, in submitting his draft resolution on
·subject, had referred to a caJ'leinwhich Colombia
been a party. In the democratic American
with their respect for habeus corpus and
prelsent2Lti'v'e republican institutions, the right of
had long been a recognized fact. That was
the basis of that right was -the desire to give
and effective protection to the rights of the human
in full accordance with the United Nations
Asylum was not an abstract notion, but an
·~···.... ~·u SlJ.pported by doctrine and firmly rooted in
· and civilized traditions of the Latin
Such a guarantee of human life
the community to respect all rights and
""'"'"i·arl mutual confidence between its individual
In such an atmosphere any couhtry resorting
action for political considerations would
come to grief.
Having always upheld the right of asylum, Colomnaturally welcomed the proposal that the relevant
and rules of international law should be
In· that connexion, it should be remembered
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that the right of asylum was not a regional right. As
was proved by its gradual acceptance in countries
outside Latin America, it stemmed from the intrinsic
nature of the law of nations. The fact that it was not
wholly accepted in some of those other countries could
never destroy ita international character. He therefore
hoped that the draft resolution would be approved
unanimously, on the clear understanding that what
wa.s sought was not a doctrinal definition but a coordination of scattered conventions, judicial rulings
and authoritative commentaries. The right of asylum
would thus be clarified and, consequently, more
generally underatood.
41. In conclusion, the Colombian delegation also
warmly supported the joint draft resolution (A/C.6/L.
444 and Add. 1).

42. Mr. CACHO ZABALZA (Spain) said that he was
prepared to support the Salvadorian draft resolution
(A/C.6/L.443). It should, however, be made clearthat
the expression 11 right of asylum 11 , at least in some
countriea, included both diplomatic asylum and territorial asylum. He assumed that the Salvadorian draft
resolution was concerned with diplomf!.tiC asylum, as
the Commission on Human Rights had already for some
time been considering the question of territorial asylum and had submitted a draft declaration on the subject to Governments for consideration. To avoid duplication of work, it should be made abundantly clear that
the Sixth Committee was concerned with the right of
diplomatic asylum, although the representative of El
Salvador, in introducing his resolution, had referred
to both types of asylum. The Salvadorian representative
would, he hoped, be prepared to make his position
clear in that respect.
43. The need for codification of the principlea of
diplomatic asylum had long been felt. Various treaties
on the matter had been concluded, mainly between
Latin American countries, and their provisions would
be a valuabl~ precedent in developing work on the
subject. other precedents could be found in technical
juridical studies which had been made on the subject.
It had also been considered by the Institute of International Law, which had adopted resolutions on the
right of asylum at a session held in September 1950.
Spanish juriats had taken part in many international
meetings where the right of asylum had been discussed
and they had, on those occasions, takeh the opportunity
to state their views, aa diplomatic asylum had long been
recognized and respected by Spain.
44. Mr. USTOR (Hungary) said that the Canadian
representative had wrongly stated that Hungarian
private law was still mostly uncodified. That had
admittedly been true in the past, the Hungarian legal
system having long .somewhat resembled the 11 common
law11 system. But the situation had recently changed,
since a codification of the civil law had obtained
parliamentary approval in .July 1959 and was expected
to- enter into force during 1960. In the light of tho.se
developments, his eariier statement might not .seem as
surpri.sing aa the Canadian representative had
suggested.
· The meeting rose at 5.40 p.m.
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examination and codification of the rules relating to
asylum would be most useful. The Philippine delegation
would therefore vote in favour of the draft resolution
submitted by El Salvador on the understanding that its
affirmative vote should not be construed as affecting
the current policy of the Philippines in respect of the
right to diplomatic asylum.
5. · Mr. CHOBANOV (Bulgaria) said he had been very
much i:Q.terested in the report of the International Law
Commission and the statement made by its Chairman,
Sir Gerald Fitzmaurice (601st meeting). While he would
not deal with the substance of the drafts on the law of
treaties and on consular intercourse and immunities,
he agreed with the representative of Czechoslovakia,
who had said (605th meeting), that it would be inadvisable to postpone consideration of the draft on diplomatic intercourse and immunities until examination of
the draft on consular intercourse and immunities had
beeri concluded. A postponement would only delay consideration of the draft on diplomatic intercourse and
immunities without contributing in any way to improve
the regulations governing both matters .
6. On the question whether the instrument on the law
of treaties should be in the form of one or more conventions or a code, the International Law Commission
appeared to favour the latter course. That ·was a
departure from its previous position. In fact, . the
Commission had hitherto done more than engage in
research, compilation and standardization; it had conceived its task to be a creative one and had sought to
formulate its own .rules where practice had been either
non-existent or lacking in unity and consistency and
where legal theory was uncertain or divided.. The Bulgarian delegation felt that the Commission should not
depart from that creative role. If the international
community failed within a rea1:1onable time limit to
adopt conventions or treaties governing relations
between States, it would take centuries for a body of
customary law to be created. An understanding on
common rules that scrupulously respected national
sovereignty was perfectly feasible in spite of ideological, social and political differences among states.
7. Mr. CHAYET (France) said that the FrenchGovernment held the International Law Commission and its
Chairman, Sir Gerald Fitzmaurice, in high esteem. The
French delegation supported the joint draft resolution
(A/C.6/L.444 and Add. 1) sincethetwodraftsprepared
by the Commission were not yet ready for final comments.
8. On the question of the presentation of the work on
the law of treaties, it might be best to endorse the view
expressed by the Commission in its report (A/4169,
para. 18) in favour of simple codification. All that had
to be done in the matter was to prepare, for the benefit
of experts, a guidetothepracticesfollowed. The arguments adduced in favour of a convention did not seem
very convincing in the case of a subject the substance
of which was so directly within the competence of
States.
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AGENDA ITEM 55

eport of the International Law Commission on the work of
its eleventh session (A/4169, A/C.6/L.443, 444 and
Add.l, A/C. 6/L.445) (continued)
. Mr. GAMBOA (Philippines) observed that one of
most important functions of the General Assembly
the encouragement of the progressive development
international law and its codification, as provided
lUlder Article 13, paragraph 1 a, of the United
Charter, to ensure that relations among states
governed, and their disputes settled, by the rule
. While it was true that differences between states
be divided into two categories-legal and politica1-~Lilu that political questions could not appropriately
adiust;ed by international law, the history of interarbitration proved that gaps in international
be filled by the application of the general
•.,..,•..,J'"'"' of law recognized by civilized nations or by
.uc•_,.,,,u!lo rendered ex aequo et bono as provided for in
38, paragraph 2; of the statute of the Intermu.Lullal Court of Justice.
With regard to the report of the International Law
(A/4169), particularly chapter II on the
of treaties, the rules governing treaties still lacked
and uniformity, in spite of the importance of
branch of international law as indicated by the
number of treaties signed. While codification of
the law of treaties as envisaged by the International
Law Commission might paralyse its natural developsuch a step would have the advantage of rendering
the law clear, specific and more easily accessible. It
Inight in due course serve as the. basis for an international convention on the law of treaties.
vv•lllll..,,sion

3. In view of the provisional character of the report,
substantive discussion of the articles was premature.
The Philippine delegation therefore supported the joint
resolution (A/C.6/L.444 and Add. 1) under which
General Assembly would take note of the report of
International Law Commission and express its
.·.·t~oJ:iprteci.ati.on of the work done by the Commission.

With respect to the draft resolutiononcodifica:tion

th~ rules relating to the right of asylum submitted

the delegation of El Salvador (A/C.6/L.443), the
of states on the subject varied widely. Some
recognized both the right of diplomatic asylum
the right of territorial asylum, whereas others
.-~''"' 11 "'·.ed only the right of territorial asylum. It was
because the practice varied so greatly that
33
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9. With rega,rd to the draft resolution submitted by
El Salvador ,(A/C.6/L.443), he recalled that, on the
question of territorial asylum, the Commission on
Human Rights, at its fifteenth session, had adopted a
resolution!! in which it had decided to .draft a declaration on the question at its sixteenth session. The
International Law Commission could therefore not
undertake a codification before the results ofthe study
by the Commission on Human Rights were available.
However, on the understanding that the Salvadorian
draft resolution did not affect that study or the work
provided for in paragraph 44 of the report of the Inter~
national Law Commission, there was no reason to
object to the inclusion of the question in the Com~
mission's programme of work at a later stage.
10. The International Court of Justice, in its judgemen( on the "Haya de la Torre" case, had found that
practice with respect to diplomatic asylum was not
very clear. The French delegation doubted that the
topic lent itself to codification.
11. With regard to the Bolivian draft resolution
(A/C.6/L.445) no position could beta.kenatthepresent
session on operative paragraph 1 for lack of essential
data. On the other hand the Sixth Committee might.,
subject to the views of the Secretary-General, take a
decision on operativeparagraph2, which was of a more
practical nature.
12. Mr. ZEMANEK (Austria) congratulatedthelnternational Law Commission on the work it had done at
its eleventh session in spite of the many difficulties it
had had to overcome. The Austrian delegation would
support the joint draft resolution (A/C.6/L.444 and
Add. 1).
13. With regard to the law of treaties and the draft
on consular intercourse and immunities, his delegation
felt, as did many others, that it would be advisable to
wait until the articles were drafted in their final form
before discussing them in detail. He would like, nevertheless, to com:p:J.ent on two points immediately.
14. The first concerned the form in which the draft
articles on the law of treaties should be presented to
States. The International Law Commission had suggested either an international convention or a code.
The Austrian delegation felt that the Commission, before making any recommendation to the General
Assembly, should reconsider the question in the light
of the statements made in the.Sixth Committee. While
Austria could not take a final position as yet, it thought
that the two alternatives did not have the same legal
value. Codification in itself was not a source of international law and had no legal force if it did not result
in an instrument which in itself was a· source of law.
A code would therefore merely set forth the existing
customary law and would have no binding effect upon
States. It was open to doubt whether the Commission
had really been set up to engage in such purely theoretical work or whether its task was not rather the
progressive development of international law. Moreover, some of the articles already drafted, such as
article 6, paragraph 4, and article 17, paragraph 2 (Q),
constituted development of international law and could
hardly be embodied in a mere code. On the other hand,
if the draft articles were enbodied in a multilateral
convention some States might either not become parties
to it, or might do so subject to certain reservations, or
· l!See Official Records of the Economic and Social Council, Twentyeighth Session, Supplement No. 8, chap. III, para. 74.

might become parties to it only to denoun~
That argument, incidentally, was not restricted tater.
law of treaties. The danger of existing customa 0 the
being only partly observed might perhaps b:y law
greater in the case of a codethatwas intended In even
to restate that law than in the case of an internat~reJy
convention which, being a separate source, WOuld 10na1
1eave
customary law untouched.
15. The second point concerned ad hoc diplomacy
relations between States and international or ~d
zations. The Austrian delegation noted with satisfa~~ll~
the inclusion of those topics in the Co:nuni.ssio l~n
agenda, since it considered them to be of the utmn ~
08
importance. Consideration ofthose matters wouldc
tribute greatly to the development of internationall~n
The Commission should ensure that the drafts cow.
formed in structure to those. already prepared.
n~
16. The Austrian delegation would vote in favour of
the Salvadorian draft resolution (A/C. 6/L.443). It would
state its position on the Bolivian draft resolution
(A/C.6/L.445) at a later stage. However, it would like
to know why reference was made inoperative paragraph
1 to "international or inter-State waterways andnavigation thereon" and in operative paragraph 2 to "the use
of international or inter-State rivers", and also whether
the Secretariat was expected to provide the funds for
the work.·
17. Mr. PATHAK (India) said that his delegation was
in general agreement with the methods adopted by the
International Law Commission. In particular, it endorsed the views expressed by the Commissioninparagraph 13 of its report. Even though the work of the
different branches of the law of treaties might subsequently have to be reviewed and adjustments made, the
various subdivisions could be dealt with separately
without awaiting completion of the work on the whole
subject, However, as the draft articles in chapter II of
the report were purely provisional, comment at the
present stage would be premature. Without wishing to
prejudge the Commission's decision ontheformwhich
codification of the law of treaties should take, the
Indian delegation was inclined to favour a code rather
than a draft convention.
18. He paid a tribute to the work done by the Commission and the Special Rapporteur on the subject of
consular intercourse and immunities, and he noted with
satisfaction that the Commission would give priority
to the topic at its next session. The Indian delegation
would comment on the subject at the appropriate time.
19. The Commission's inability to have an observer
attend the meetings of the Asian-Mrican Legal Consultative Committee was regrettable, and it was to be
hoped that informal consultations between the Chairman
of the Commission and the members ofthat Committee
attending the current session o{ the General Assembly
would lead to arrangements which would facilitate
closer consultation between the two organs.
20. In conclusion, the Indian .delegation would vote in
favour of the joint draft resolution (A/C.6/L.444 and
Add. 1) and the draft resolution submitted by El Salvador
(A/C,6/L.443). In connexion with the latter, the work
to be entrusted to the Commission. was closely related
to the work already done bytheCommissionon Human
Rights on the subject. The International Law Com·
mission would undoubtedly take into consideration the
results of that work. The Indian delegation reserved
the right to comment on the Bolivian draft resolution
(A/C.6/L.445) at a later stage.
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21. Mr. SILVA (Venezuela) said he would support the
joint resolution, whil~ reserving the ri~ht to come back
later to the substance of the questions discussedin the
International Law Commission's report.
22 . As the representative of a Latin American country,

he was happy to note the interest shown by the Member

States in the question of the right of asylum. His delegation would vote in favour of the Salvadorian draft
resolution.
.
2 3. As the document· containing the Bolivian draft
resolution (A/C.6/L.445) had not been received until
that morning, the Venezuelan delegation had not had
time to study it and reserved the right to state its
position on that subject at a later meeting.
24. Mr. TUNCEL (Turkey) thanked Sir Gerald Fitzmaurice for his very interesting report to the Sixth
Committee on the work done by the International Law
commission at its eleventh session. Henotedfromthat
report that it had not been possible to complete the
draft on consular intercourse and immunities in time
for the current session of the General Assembly, because of the absence of the Special Rapporteur of the
International Law Commission. He did not dispute the
importance of the personal role of the Rapporteur, but
he felt that the Commission could find suitable means
of preventing similar situations from recurring in the
future. In that connexion, the proposal made at the
606th meeting by the representative of Canada for the
appointment of assistant rapporteurs was worthy of
consideration.
25. With reference to article 16 (~ of the statute of
the International Law Commission, which provided that
the Commission "may consult with scientific institutions and individual experts", he suggested that the
International Law Commission should seek the advice
of diplomats for the preparation ofthe draft on consular
intercourse and immunities. The work of the International Law Commission would be even more satisfactory if it were based on the experience of diplomats
.in that field.
26. ' The question had been asked whether or not the
draft articles on diplomatic intercourse and immunities
and the draft articles on consular intercourse and
immunities should be examined separately. The debateS'
in the Sixth Committee, at both the preceding and the
current sessions, showed that the attitude of states was
influenced by the administrative regulations existing in
each individual state. Brazil, for example, where consular and diplomatic functions were separate, had
requested at the 60 6th meeting that the two drafts should
be considered separately. That was an understandable
question of principle, but states should not be guided
solely by their own administrative systems; it would
be better for them to adopt a conciliatory attitude which
WOuld make some progress in the matter possible. His
delegation was in favour ofthe joint examination, at the
same conference, of all texts dealingwithimmunities.
that respect, .he expressed his satisfaction with the
made by the Chairman of the International
~v.uuJluosion not to postpone until 1961 the preof a final draft on consular intercourse and
1Illitnunit:les but to submit the draft to Governments at
its next session, so that the final examination of the
draft could take place in 1961.
His delegation had also noted with satisfaction the
s achieved by the International Law Comin ad hoc diplomacy (A/4169, para. 44). In
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particular, it drew attention to the Special Rapporteur! s
statement to the effect that he would be able to submit
his report to the International Law Commission at its
next session. His delegation endorsed the joint draft
resolution (A/C.6/L.444 and Add. 1) though it felt that
some mention should be made therein of the progress
achieved with regard to the law oftreaties and to consular intercourse and immunities.
28. With reference to the Salvadorian draft resolution
(A/C.6/L.443), he recalled that at its seventh session,
the General Assembly had requested the International
Law Commission to give priority to the codification of
the topic of diplomatic intercourse and tr:nmunities
(resolution 685 (VII)). That decision had been takenon
the initiative of the Yugoslav delegation, which on that
occasion had pointed out a specific instance of violation
of the premises of a diplomatic mission. The circumstances in which the relevant decision had been taken
indicated that the draft prepared by the International
Law Commission would contain a provision guaranteeing the inviolability of the Embassy building in the
event of diplomatic asylum. The Commission, however,
had considered it advisable not to include such a provision in the draft, but had stated in paragraph (4) of
its commentary on article 40 (A/3859, page 26) that
among the agreements referred to in paragraph 3 of
that article there were certain treaties governing the
right to grant asylum in mission premises which were
valid as between the parties to them. It would appear
that that decision by the Commission not to deal with
the question of asylum in its draft was in contradiction
with its programme of work. Any' draft on diplomatic
intercourse and immunities should contain, amongthe
provisions concerning the inviolability of the mission
premises, a clause concerning the right of asylum.
The University of Istanbul, whichhadstudiedthe draft,
had recommended that the Turkish Government should
propose at the next conference that that significant gap
should be filled. To those who asserted, in opposition
to the codification of the right of asylum, that the
custom in the matter was hardly uniform outside Latin
America, he would point out that a well-established
custom was in.existence inmostoftheEuropean countries. Moreover, territorial asylum had already been
studied by the Commission on Human Rights; the point
at issue there was the co-operation between the two
Commissions, and it was clear that the International
Law Commission would keep itself informed of the
achievements of the Commission on Human Rights.
29. With reference to the Bolivian draft resolution
(A/C.6/L.445), he pointed out that the International
Law Commission was required, under article 18 of its
statute, to survey the whole field of international law
with a view to selecting topics for codification and,
when it considered that the codification of a particular
topic was necessary and desirable, to submit its recommendations to the General Assembly. His delegation
felt that it would be better for the Assembly to leave it
to the International Law Commission to decide whether
the question of international· rivers was an appropriate
subject for codification, than to take the initiative of
requesting the Commission to include that question in
its programme of work.
30. Mr. MATSUDAIRA (Japan) said that his delegation
had been highlysatisfiedbythequalityofthe work done
at its eleventh session by the International Law Com=
mission, and had been happy to join several other
delegations in proposing that the General Assembly
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should congratulate the Commission and take note of
its report. He ·also stated that his delegation would
vote in favour of the Salvadorian draft resolution.
31. Mr. SARAIVA GUERREIRO (Brazil) pointed out
to the representative of Turkey that in Brazil there was
only one foreign service career for the members of the
diplomatic and the consular corps, which were governed
by the same rules. However, the same officer when
posted in a diplomatic mission enjoyed diplomatic
status, but when transferred to a consular post would
have a different status. The Brazilian delegation's
position on the advisability of examining together or
separately the two sets of draft articles prepared by
the International Law Commission was in no way dictated· by the internal organization of the Brazilian
diplomatic and consular service, but rather by considerations of a practical nature.
· 32. Mr. SAHOVIC (Yugoslavia) pointed out, for the
benefit of the representative of Turkey, that when the
Yugoslav delegation had proposed at the seventh session
of the General Assembly that the International Law
Commission should be requested to giveprioritytothe
codification of diplomatic intercourse and immunities ,'M

it had had in mind, not the question of diplo~
lum, but the codification of rules applicable t~ asy.
intercourse and immunities, with a view to the such
paration of a convention reflecting the current st ~re
international law. He also recalled that durin \~of
same session a proposal for codification of theg . at
of asylum had been rejected by a large majority.nght
33. Mr. TUNCEL (Turkey) recalled in thatconne .
the summary records of the 313thto 316thmeetin Xlon
the Sixth Committee. At the 313th meeting, the regs of
sentative of Yugoslavia, in submitting his Governm~rt~
proposal, had mentioned violations of the premise n ~
legations or embassies and of apartments occupie~~
diplomats; he had also given a concrete example. Y
34. Mr. ESCOBAR (Colombia) confirmed that at th
seventh session his delegation had requested the Inte :
national Law Commission to give priority to the codif~
cation of the right of asylum;;2/ but he wished to point
out that that request had been rejected not as a result
of an examination of the substance, but for procedural
reasons, as it had been judged inadmissible within the
framework of the Yugoslav proposal.
The meeting rose at 12.25 p.m.

ysee Official Records of the General Assembly, Seventh Session_,
Annexes, agenda item 58, document A/2252, para. 1.

Litho, in U.N.

Q/Ibid., document A/C.6/L.251.
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should be the task of the Commision. The latter's
accomplishments to date had been remarkable, since
it had already codified fifteen topics despite the difficulties it had had to overcome. The Commission
should, however, consider the suggestion made the
preceding year that it should consult other bodies of
jurists such as the Asian-African Legal Consultative
Committee, and should keep itself informed of their
work. While European law seemed to have prevailed
in the world for the past three or four centuries there
might, as Mr. Nehru had said, also be an Asian angle
to international law. What was now needed was a universal law, a common law of mankind.
4. Mr. PEREllA (Portugal) said that as the texts
submitted by the International Law Commission were
provisional and incomplete, his delegation believed
that the time was notyet ripe to take up the substance
of the question. With regard to the form of codification,
it favoured a draft convention rather than a code,
which the Commission apparently preferred. As codification was merely a systematization of existing rules
of international law, it was not a formal source of law.
At the present stage, that source lay in the wishes of
States and a code could be applied only with their consent. It would, therefore, be of limited application
unless it was supported by~a convention. The Commission opposed that view on the ground that States
might not become parties to a convention or might
subsequently denounce it. That danger would be even
greater, however, in the case of a code, for some
States might declare that they did not recognize a
given rule of the code as an established rule of international law. Consequently, a code would merely constitute a body of legal principles; a convention would
bind States much more effectively.

Mr. PERERA (Ceylon) said it was not clear to him
the intention of the Salvadorian draft resolution
.6/L.443) was. Reference to the Commission's
activity showed that since its first session it had
the right of political asylum in the list of
selected for codification (A/925, para. 16).
list was repr·oduced in the Commission's report
the work of its tenth session (A/3859, foot41). For some reason, the Commision had not
seen fit to embark on the study of that question or·
its recommendations to the General Ass emaccordance with article 18 of its Statute. He
therefore like to kriow whether the Salvadorian
was intended to request priority for the
of asylum and whether there was any need to
the substance of the draft resolution in its
ent form.
The Bolivian draft resolution (A/C.6/L.445) and
Belgian amendments to it (A/C.6/L.446) seemed
uuu"""''u~e to his delegation, but it reserved the right
s them in detail at a later stage.

5. His delegation would vote for the joint draft resolution (A/C.6/L.444 and Add.1). It was prepared to
support the Salvadorian draft resolution (A/C.6/L.443)
but believed that the word "codification" in the operative part was not appropriate since it a~sumed the
existence of generally recognized principles of international law relating to the right of asylum. That
question would have to be settled by the International
Law Commission, which would undoubtedly also take
account of the work of the Commission on Human
Rights on the question of territorial asylum.

aining why his delegation had wished to be
among the sponsors of the joint draft reso.6/L.444 and Add. I), which expressed
of the Commission's work, he pointed
codification had undoubtedly been the question
had received the most attention during the curgeneral debate. Some, like the Romanian repre(see 606th meeting), believed that all topics
international law could be codified; others did not
that opinion. Even if all topics were codifiable,
, there were always various obstacles to the
of codification, including political factors,
the Canadian representative had rightly pointed
(ibid,). For example, a codification of the prinof the right o{peoples to self-determination would
been premature ten years before• other topics
ready for codification, but the Interi].ational Law
- ..~.,~c'u was competent to decide on its own pro=
of work and the Sixth Committee should be
not to exceed its p9wers. It should confine
to assisting the International Law Commission
work; its concern was with the progressive
-"'JJ.UHotlL of international law, whereas codification

6. His delegation would vote for the Bolivian draft
resolution (A/C.6/L.445) as modified by the Belgian
amendments (A/C.6/L.446).
7. Mr. EL-ERIAN (United Arab Republic) was gratified to note that despite the difficulties which the International Law Commission had encountered at its last
session, it had been able to submit to the General
Assembly draft articles on two important topics,
accompanied by a very interesting commentary, As
those texts were incomplete and provisional and would
have to be submitted to Governments for their observations, his delegation would confine its comments
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to the question of the type of instrument in which the
codification ,of treaty law should be embodied.
8. Generally speaking, it considered that the Commission should always attempt to present its texts
in the form of a draft convention. The Commission's
primary function with regard to codification was to
prepare drafts for submission to Governments with
a view to the conclusion of agreements which would
be binding on the signatory States. The question of
legislation at the international level through the conclusion of conventions should cause no misgivings.
International legislation was a fact to which the work
of Manley 0. Hudson, entitled International Legislation, lJ was a living testimony. As Professor Jessup
had pointed out, even if the recent conventions on the
law of the sea were not signed or ratified by the great
majority of States, they were nevertheless of real
value in that they clarified the relevant rules of customary international law. Moreover, the form which the
codification of a topic should take could not be determined in advance; that question could not be decided
until the final text had been adopted.
9. So far as treaty law. was. concerned, his delegation
recognized that the topic could be dealt within various
ways. The Special Rapporteur had recommended the
preparation of a code on the ground that that solution
would have the advantage of permittingtheinclusionof
declaratory and explanatory material in a .way that
would not be possible in a statement of obligations.
The International Law Commission, which customarily
gave serious consideration to the views of its special
rapporteurs in such matters, had accepted that recommendation and h;:td decided provisionally that its work
would take the form of a code of general character.
The delegation of the United Arab Republic took note
of that decision, on the understanding, however, that
it was a temporary arrangement, adopted for reasons
of practical convenience, which would permit the
inclusion of declaratory or explanatory material in
the body of the text and that a final decision would not
be taken until work had been completed on the other
aspects of the topic.
10. With respect to the draft articles on consular
intercourse and immunities, he was glad to see that
the text was in concordance, both in regard to methods
and terminology, with the draft articles. on diplomatic
intercourse and immunities. The provisions of articles
2 and 8 provided examples.

Law Association, referred to at the 60~
by the Bolivian representative, dealtwithinterna~~t:ing
rivers. In his (Mr. El-Erian's) opinion, the Pro 10hal
topic of codification should be morepreciselydeK~~ed
In any case, a gradual and careful approach wa d.
quired; a study by the Secretariat would no ~ r~
facilitate a decision as to whether the question sh oul t
be referred to the International Law Commission.ou d
13., Mr. CASTANEDA (~exico) said that he would
confine himself to two pomts: the type of instrmnent
in which the law of treaties should be embodied and
the question of the right of asylum.
14. On the first point, the Mexican delegation took
the same view as the Special Rapporteur and for the
same reasons, namely, that the law of treaties should
take the form of a general code rather than of a convention. It was not a question of a choice of principle
between those two methods. In theparticularcasewith
which the Committee was concerned, there was a body
of comparatively coherent customary rules. Those
rules did not require incorporation in a treaty in order
to become binding, since they were already binding,
being customary rules; nevertheless, to facilitate
their application, it was necessary to formulate the1n
more precisely and to define their scope clearly. A
convention would have the disadvantage, as the United
States delegation had already pointed out (605thmeeting), of raising doubts as to the binding nature of those
rules with regard to States which did not become
parties to the convention or became parties only with
reservations. The Romanian representative's argument (see 606th meeting) that a convention embodying
recognized customary rules would also bind States
that had not ratified it was valid as a general thesis,
but the argument could not be carried to the absurd
length of denying the legal effect of ratification, since
in that case a State which had ratified a convention
and one which had not would be in the same legal
position. A code, on the other hand, would have the
advantage of establishing and Clarifying existing
customary rules without imposing any new obligations
on States.

12. His delegation would indicate its position on the
Bolivian draft resolution (A/C.6/L.445) and the relevant Belgian amendments (A/C.6/L.446) at a later
stage. It wished to point out, however, that the draft
resolution related to international and inter-State
waterways, whereas the·work donebythelnternational

15. With respect to the legal value of such a code,
it would be wrong to attribute greater value to rules
laid down in conventions than to customary rules
incorporated in a code, since according to the majority of learned authorities, the first three sources
of law listed in Article· 38, paragraph 1, sub-paragraphs Jb Q and 2,, of the Statute of the International
Court of Justice should be accorded the same status.
With respect to' the legal basis of the binding f.orce
of the rules contained in the code, it could be pomted
out that that binding force derived from the fact t~at
they were customary rules, and, in the final analySIS •
derived from the will of the States. It had alread~
been held by Grotius that custom could be regar~e .
as a tacit pact among States and, hence, as haVIng
binding force. Furthermore, the legal value of da
codification depended upon the authority of the bo /
by which it was undertaken. But in the case of a co 6
which had received the approval of the General A~
sembly, that authority could not be impugned. A d~c~d
sion by the Assembly that a certain code contamld
customary rules or general principles of law w?ud
have considerable legal value, and possibly even bln ing force.

!/ Vols. I-IX (Washington,
Peac,e, 1931-1950).

16. On the question of the. right of asyl~, he appr~
elated the motives underlymgthe Salvadorian propoS

11. The delegation of the United Arab Republic would
vote in favour of the joint draft resolution (A/C.6/
L.444 and Add.1). It was willing to give sympathetic
consideration to the Salvadorian proposal (A/C.6/
L.443) requesting codification of the topic of the right
of asylum. It ·wished to point out, however, as it had
done before, that the International LawCommission
had already singled out that topic for codification and
that it might prefer to await the results of the work
on territorial asylum undertaken by the Commission
on Human Rights.
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6;L.443), but had a. number of reservations conthe possibility qf devising a universal codificathe principles and rules of law relating to the
of asylum.
F·rstly although asylum was an institution which
10 ~g existed in other parts of the world, it was
highly developed in Latin America by reason
political and social conditions peculiar to
· 00imtries of that area. Asylum no doubt had its
in humanitarian consideration of a universal
but the extent of its development in Latin
' ~as also attributable to the existence of
regimes and to the instability or lack of
maturity which caused frequent and violent
of government. It should further be borne in
that asylum constituted an exception to theprinof a State's sovereignty over its own territory.
institution of asylum could operate only within
community possessing a fairly well-estabcommon tradition. It seemed hardly likelythat,
far as the world as a whole was concerned, States
e interests, legal philosophies and political syswere often conflicting would willingly accept
•~4-a.,.1cPrence of other countries in their domestic
'

Mexico's opposition to a universal codification
rules relating to the right of asylum did not imply
opposition to the institution as such. Although the
was rarely invoked by Mexican owing to the
al stability of their countries, many persons
asylum every year in the various Mexican
sies, which never turned them away. However,
codification might endanger the very
e of the institution.
The Mexican delegation felt it was essential to
the basic principle underlying diplomatic
, as defined in the Caracas Convention of1954,
that the State granting asylum should have
and unrestricted right to decide
or not the offence with which the person
asylum was charged was politicalinnature
whether or not asylum should be granted. To deny
right to the State granting asylum would be to
the corner-stone of the whole institution.
that discretionary power of the State would
be replaced by a universally acceptable defiof a political offence, i.e. of the cases in which
might grant asylum, which was by no means
task; it would also be necessary to establish
judicial authority to settle disputed
In those circumstances, States would probably
to perform what was a purely humanitarian
disinterested act for fear of becoming involved
international controversy.
Lastly, the Mexican delegation feared that a
codification of the right of asyluin might
affect the Convention already in force in
America, which it regarded as highly satisfaclt was in favour of obtaining recognition of that
institution by the world community, but not
Universal extension. Such recognition was, moreimplicit, as the Turkish representative had
out (607th meeting), in the last two phrases
40 of the draft articles on diplomatic interand immunities (A/3859, para. 53), which made
for rules of international law authorizing
of the premises of a diplomatic mission for
purposes. It was unnecessary to go any further.

39

21. On the question of territorial asylum, he agreed
with several other members of the Committee that
it was better to await the outcome of the work being
done by the Commission .on Human Rights recommending the codification of that topic to the International Law Commission.
22. The Mexican delegation was not yet in a position
to give its views on ·the Bolivian draft resolution (A/
C.6/L.445), as amended by Belgium (A/C.6/L.446).
23. Mr. Benjamfn COHEN (Chile), referring to the
comments made by the representative of Canada at
the 606th meeting, said that the discussion of legal
questions by bodies other than the Sixth Committee
was not a phenomenon peculiar tothatCommittee. For
instance, the First Committee and the Special Political
Committee were also dealing with problems thatwere
technically within the competence of the Fourth Committee. It was necessary to remember that the United
Nations was essentially a political organization and
that, in the case of questions with both a political and
a technical aspect, the former took precedence.
24. His delegation had already had occasion to express
its approval of the Salvadorian draft resolution (A/
C.6/L.443). It was, however, important to ensure that
the codification advocated by El Salvador did not
weaken, on the regional level, the practice which had
developed so extensively in Latin America, From
personal experience he knew that when someone
requested diplomatic asylum, humanitarianprinciples
automatically outweighed any legal consideration.
25. Hence, while supporting the draft resolution his
delegation reserved the right to offer its comments
when the resolution came up for detailed examination.
26. O:n: the subject of territorial asylum, he thought
that the International Law Commission should await the
results of the work in that field undertaken by the
Commission on Human Rights, in order to prevent
duplication or conflicts of principle.
27. Referring to the Bolivian draft resolution (A/
C.6/L.445), he said that the study of water resources
was an extremely important factor in the economic
progress and development of an area; it helped to
raise the standard of living of the populations concerned· and contributed to the improvement of international relations. Hence, all the regional economic
commissions;:- of the United Nations were concerning
themselves with the problems of waterways and,
through the agency of other bodies, were studying
the utilization and exploitation of international waters.
His delegation attached great value to the Bolivian
draft resolution, but felt that, for the moment, it would
be preferable for the Committee to confine itself to
the proposal in operative paragraph 2 of the draft
resolution.
28. After stressing the importance of co-operation
among the various bodies concerned with the codification and progressive development of international
law, he gave a detailed account of the co-operation
between the International Law Commission and the
Inter-American Council of Jurists on questions dealt
with by both bodies, one within the framework of the
United Nations and the other within the framework
of the Organization of American States. On the proposal of its Latin American members, the International Law Commission had unanimously requested
the Secretary-General of the United Nations to authorize the Secretary of the Commission to attend,
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in the capacity of an observer, the fourth meeting
of the Inter-American Council of Jurists (A/3859,
para. 72). On the strength of that authorization Mr.
Liang had attended the fourth meeting of the Council
in Santiago, Chile, in August and September 1959,
and had closely followed the Council's proceedings
which had concerned, inter alia, two questions of
interest to the International Law Commission, namely,
reservations to multilateral conventions and the international responsibility of States. The Inter-American
Council of Jurists had also considered a draft convention on human rights which it had transmitted to the
Council of the Organization of American States for
communication to Governments, and a draft convention
on extradition which had been prepared by the InterAmerican Juridical Committee in pursuance of a

resolution of the Tenth Inter-American Conf
Lastly, the Inter-American Council of Juri:~ence.
studied the question of diplomatic asylum whi 8 had
been placed on its agenda on the proposal of Col ch ~ad
with a view to clarifying and ultimately to am. 611
orndi?la,
the conventions in effect in that field.
llg,
29. His delegation welcomed any proposal that
ensure close co-operation among bodies worki Would
the development of international law. It would ~g for
fore support the suggestion that an observer ofe~~~
International Law Commission should attend the
e
sions of the Asian-African Legal Consultative cses~
mittee.
om~
The meeting rose at 12.55 p.m.
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a Latin American practice, some known instances of
Page

it had also occurred in non-Latin American countries

only a few years before the Haya de la Torre case.
For example, asylum had been granted in September
1941 by the Legation of Japan at Teheran to the Grand
Mufti of Jerusalem, in April1944 by the Legation of
Turkey at Budapest to de Kallay, former Prime
Minister of Hungary, and in March 1945 by the British
Legation at Bucharest to General Radescu, former
Prime Minister of Romania. Those examples showed
that the right of asylum, even if not wholly accepted
by all countries, was a recognized institution in many
States outside the Latin American region. That fact
was also borne out by the support which many nonLatin American representatives had already voiced
for the Salvadorian draft resolution (A/C.6/L.443).
Consequently, it could not be admitted that the right
of asylum was only of regional interest and not of an
international character.
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AGENDA ITEM 55
rt of the International Law Commission on the work of
eleventh session (A/4169, A/C.6/L.443, 444 and
.1 and 2, A/C.6/L.445/Rev.l) {continued)

Mr. NISOT (Belgium) said that, in viewofthe subof a revised version of the Bolivian draft
(A/C.6/L.445/Rev.1), his delegation wished
...H-"h.--h-•Qur the amendments (A/C.6/L.446) which it
nr,omJ:st:u to the original Bolivian text. That withhowever, should not- be construed to imply
au''~-'"''v'--' by his delegation of any position on the
version.

5. The question of asylum was still of vital interest
because certain basic humanitarian standards had not
yet gained universal acceptance. That was why the
matter had already been discussed in various United
Nations organs and why a comprehensive declaration
on the subject was under consideration by the Commission on Human Rights. The Greek delegation was
well aware of the difficulties involved in codifying the
relevant rules in universally acceptable terms, but
the matter of diplomatic asylum was of sufficient
importance to warrant referring it to the International
Law Commission for consideration, at a time to be
determined by the Commission itself. The adoption
of the Salvadorian proposal would at least help to
clarify the whole subject.

Mr. ZEPOS (Greece) agreed with the Canadian
entative, who had stated (606th meeting) that
of the Sixth Committee's role wouldhelp to promote the aims of the United
. So far as thelnternationalLawCommission'.s
(A/4169) was concerned, his delegation was
both with the explanations contained in the
itself and with the statement by the CommisChairman regarding the reasons which had
""'"'"'n-tArl the Commission from completing its work.
confident that before the Assembly's fifteenth
the Commission would submit at least a comdraft on consular intercourse and immunities,
well as a study on ad hoc diplomacy. Those topics
preferential treatment not only because first
had already been given to consular intercourse
in-.-rnnnHJn, by the Commission itself, but also out
uuill:ili:Ieration for the view of delegations which
that no final action should be taken on the
draft on diplomatic immunities until the comdraft on consular immunities was also avail-

6. As to the Bolivian revised draft resolution (A/
C.6/L.445/Rev.1), the Greek delegation understood
the reasons which had prompted its sponsor to submit it. But adding such a complicated topic to the
Commission's programme would only tend to prevent
the Commission from completing its current work
for a long time to 6ome. The Commission was dealing
not only with the draft on consular law but also with
the law of t;reaties and State responsibility. Ifthe subject selected_ by Bolivia was also added, no complete
draft on any of those topics would be produced for at
least five or seven years. Nor were his delegation's
fears dispelled by the Belgian amendments (A/C.6/
L.44t;i), for the suggestion that the Commission should
deal with the matter at such time as it considered
suitable could apply equally well to every other branch
of public international law. His delegation therefore
regretted that it would be unable to support the
Bolivian draft resolution.
-

With reference to the type of instrument in which
codification on the law of treaties should be emparagraph 18 of the Commission's report
of an interim character. His delegation
reserved its right to take a position after
decision had been reached by the Commission
the light of the opinions expressed in the Sixth
. On the report as a whole, he would sup~
the joint draft resolution (A/C.6/L.444 andAdd.1

7. Mr. TABIBI (Afghanistan) recalled that the Commission's difficulties during its eleventh session had
been mainly cahsed by the absence of the Special
Rapporteur on consular intercourse and immunities.
That Special .Rapporteur had been detained at The
Hague as an ad hoc judge on the International Court

2).

In dealing with the question of asylum, the Commight recall that both the term and the conwere of Greek origin. Moreover, although the
of asylum was currently regarded as mostly
41
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of Justice, and the Commission had been unable to
proceed with the draft until his arrival at Geneva.
In order to .avoid those difficulties in the future, the
Statute of the Commission might be reframed so as
to allow for two rapporteurs to be assigned to each
topic: one responsible for preparing the draft, the
other as an. associate who could perform the neces.,.
sary functions whenever the special rapporteur was
unable to attend meetings. He hoped that the Commission would give some thought to that suggestion
at its next session.
8. In order to expedite the Commission's work,
Governments could be asked for their views on partially completed projects. For example, the partial
texts on the law of treaties and on consular intercourse and imrimnities could be circulated immediately. Moreover, since the Commission's membership had been increased from fifteen to twenty-one
members, the Commission could perhaps establish
sub-committees for the discussion of various topics.
The Commission's attention had been called to that
possibility in previous years, and he would be glad
to hear how the Commission had reacted to those
suggestions.
9. With reference to the Commission's work in pursuance of Article 13 of the United Nations Charter,
he shared the views expressed by the representatives
of Canada and Ceylon. Progress in international law
was not as rapid as elsewhere, but it could be speeded
by the co-ordinated efforts of the Sixth Committee,
the International Law Commission and the Secretariat.
The Secretariat should prepare more reports and propose new items each year; the Commission should
reconsider its methods of work, meeting schedules
and selection of topics; and the Sixth Committee should
always remain alert to its great responsibility.
10. Chapter II of the Commission's report (A/4169)
encouraged the hope that the entire draft on the law
of treaties might be completed shortly. After its completion, the draft would no doubt be circulated to
Governments for their comments, and that would be
the time to decide· on the final form which the work
should take. That decision could be taken either by a
special conference or by the General Assembly.
11. His delegation also hoped that the study on ad hoc
diplomacy and on relations betweeR international
organizations and States would be completed as soon
as possible. Those matters were becoming constantly
more i:rnportant and traditional international law
afforded no guidance on them.
12. With reference to the Salvadorian draft resolution,
he noted that the right of asylum had been one of the
fourteen topics originally selected for codification
(A/925, para. ],6). The institution was accepted and
applied in almost all parts of the world, but was not
uniformly practised. That fact had been recognized
by the International Court in the Haya de la Torre
case. Consequently the codification of the topic by the
Commission would greatly clarify the picture. It should
be borne in mind, however, that the Commission on
Human Rights was also studying that subject and care
should be taken to avoid a duplication of effort.

"i

Venvisaged
13. His delegation would also welcome the attempt,
by the Bolivian representative, to compile

the rules relating to the use and exploitation of international rivers. Efforts in that direction had already
been made by many learned societies, but the formulation of ,universally acceptable principles had proved

difficult. The latest attempt had been ma~
International Law Association in 1958, the four Y ~he
ciples then adopted relying primarily on direct Prln~
tiations between the riparian States. EXper~ego
showed, therefore, that no uniform rules on thes :.nee
could possibly be found. So far as international: )ect
were concerned, it was difficult to separate jur·~ers
rights from policy. None of the relevant ma~ ~al
available was of great assistance, and in 0 efl~l
countries the traditional principle of the supr:r a1n
of navigational rights had been overshadowed b~~~y
needs of irrigation. His delegation therefore bel' e
h
·
·
.
·
leVed
t at an attempt to cod1fy the relevant principles would
be premature and could do more harm than good All
that could be done, for the time, was to take the a~ti
proposed in operative paragraph 2 of the BoliVi on
draft resolution (A/C.6/L.445/Rev.l). It had right~n
been stated that a study should be made of the avail:
able materials in order to understand the actu 1
problems presented by international river system~
~d to analyse ~he tendencies of international practiCe; the questwn of law would be closely involved
with questions of history, geography, strategy economics and politics. Instead of premature codific'ation
therefore, it would be better if international river~
were used both for navigation and for irrigation on
the basis of local arrangements, arrived at after an
evaluation of actual needs in the light of scientific
data and with due respect for sovereign rights. So
far as Afghanistan was concerned, irrigation was
more important than navigation. In the absence of
agreement, however, it would always be willing to call
on the services of bodies whose impartiality and scientific knowledge were both beyond question. The Afghan
delegation attached special importance to that subject
and would state its views to any organ dealing with
_it at the proper time.
14. In conclusion, he agreed with the representatives
of India, Indonesia, ·Yugoslavia and Ceylon regarding
the importance of the work of the Asian-African
Legal Consultative Committee. A close relationship
should be established between that body and the International Law Commission, and either the Chairman
or the Secretary of the Commission should attend the
Committee's annual meeting.
15. Mr. NISOT (Belgium) pointed out that some delegations seemed to have forgotten that he had formally
withdrawn the Belgian amendments (A/C.6/L.446) to
the Bolivian draft resolution. He again stressed that
that withdrawal did not imply the assumption of any
position on the Bolivian revised draft.
16. Mr. ORTIZ MARTIN (Costa Rica) said thatthe
right of asylum, being an established institution of
American international law, required proper doctrinal
development. He could not accept the argument that
. it would be inadvisable to codify in universal terms
rules which were of a purely regional character. In
the ·first place, whatever was accepted as a humanitarian principle by some should be similarly accepted
by all; and secondly, the institution was by no means
purely regional but was widely accepted throughout
the world. The institution's growth in Latin America
was merely the result of that area's constant rebellion against any oppression of liberty.
17. Costa Rica had recently been confronted with a
new problem relating to the right of asylum. A group
of revolutionaries against the Nicaraguan Government
who had been brought back to San Jose had soug·ht and
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asylum in foreign embassies. The Costa
Government had expressed its surprise, for
_,.,,.,_,uu of asylum could hardly arise ina country
there had not been even a suspicion of perseThat had led to confusion and misunderstandall the difficulties had been overcome in the
American spirit of compromise. Thatincithe need for juridical regulation of the
on a universal basis.
:Mr. BELACHEW ASRAT (Ethiopia) said that,
the explanations that had been furnished, his
was satisfied with the Commission's proThe Commission's Chairman had rightly stated
the report was of an interim character and there
no need to comment on its substance. His delereserved its right, however, to make such
at the appropriate time.
With reference to the form of instrument in which
law· of treaties should be embodied, he felt that
vieW expressed in paragraph 18 of the Commis's report seemed reasonable. However, until the
text was available, any detailed observations
point would be premature. His delegation would
support the joint draft resolution (A/C.6/
and Add.1 and 2).
The Salvadorian draft resolution also appeared
and, there again, his delegation would
its views on the substance of the subject
Commission had submitted its study. The
LllU"'"'"'"V'"" itself should be left to decide when that·
should be initiated.
Jeu,~au.w,

The question raised in the Bolivian draft resoluwas of direct interest to Ethiopia. He would consupport the initiation of the study envisaged
proposal.
In conclusion, he agreed with the Canadian reprethat it was necessary to affirm the rule of
in international relations. Positive efforts to that
should be made both by the International Law
vLU.u.uooJLvu and by the General Assembly.

Mr. CACHO ZABALZA (Spain) said thatthesumrecords of his earlier statements wrongly imthat he had used the term "Latin Ameripan11 •
disliked that expression and had always been careto refer to the sister States in the Americas as
.

"·

In the matter referred to in the Bolivian revised
resolution (A/C.6/L.445/Rev.1), Spain had always
a well-defined road. As the Permanent
entative of Spain had said at the 822nd plenary
of the General Assembly on 6 October 1959,
delegation hoped that the second United
on the Law of the Sea would reach
-~'•"v''w·• agreement ori the question of the breadth
territorial sea and related problems. He had
that Spain attached paramomi.t importance to ·
for the tr;:tditional principle of the freedom
seas and could not approve any individual action
to bring about changes in the limits of terriwaters.

In order to consolidate all the work previously
on th-e· law of the sea, the General Assembly,
resolution 1105 (XI) adopted in February 1957,
decided to call the first Conference on the Law
the Sea. That Conference had not reached complete
, for reasons sufficiently well known. A .
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further debate had accordingly ~en place in the
Sixth Committee at the thirteenth session of the Assembly, when the delegations oflndonesia (588thmeeting) and Ceylon (593rd meeting) had advanced claims
which, in his opinion, seemed contrary to customary
international law.
26. The Spanish delegati{)n believed in the principles
established by the founders of the law of nations, among
them the principle that the benefits :to be derived from
the sea were for the common welfare of all mankind.
That applied equally to the land-locked countries,
which were as entitled as . the maritime States to
reasonable enjoyment of the seas.
27. After the debate in the Sixth Committee at the
thirteenth session, the General Assembly, by its resolution 1307 (XIII), had decided that a second conference on the law of the sea should be held at Geneva
in the spring of 1960, soon after the eleventh InterAmerican Conference due to be held shortly at Quito.
The questions envisaged in the Bolivian draft resolution should therefore be discussed at the second
Geneva Conference, where, as at the first Conference,
States· would inevitably display a sincere ·desire to
arrive at positive rules governing all questions relating to the sea. In that connexion, he again wished to
stress that Spain would never consider itself bound
to recognize any unilateral measures whereby a State
might seek to extend its territorial sea beyond the
limit which Spain had set off its own shores.
28. For those reasons, his delegationwouldnormally
have voted against the Bolivian draft resolution. Bearing in mind, however, that thattexthadbeen submitted
by a sister. nation, he would abstain from voting.
29. Mr. SHIELDS (freland) said that, in view of the
unusual difficulties and frustrations which the Commission had faced in 1959, the Commission's achievements appeared decidely commendable. The progressive development and codification of international
law were of necessity slow and time-consuming
processes, and the Commission should continue to
decline to sacrifice the quality of its work in favour
of quantity. In view of the interim character of the
Commission's report the Sixth Committee was not
called upon to discuss the substance ·of the draft
articles it contained, and accordingly his delegation
would support the joint draft resolution (A/C.6/L.444
and Add.1 and 2).
30. The question of the final form that the codification of the law of treaties should take might be more
appropriately .discussed at a later stage, after the full
draft had been completed. His delegation was confident
that the Commission would carefully consider the
Canadian representative's suggestion thattheproblem
of "code versus convention" might best be resolved
by dividing the articles and enshrining the formal
articles in a multilateral treaty while placing the
articles which related to the meaning and interpretation of treaties in a code declaratory of general
principles.
31. With reference to the Salvadorian proposal, he
stressed that the principle of the right of asylum in
no way involved or implied the right of an individual
to demand admission to a State, but consisted solely
in the right to seek asylum, as referred to in article
14 (1) of the Universal Declaration of Human Rights,
and in the right of the State to grant or deny the
asylum so sought. On that basis, his delegation was
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prepared. to support the draft resolution. He felt that,
if the proposal 'was adopted, the Commission would
no doubt wish to benefit by the results of the discussion on the relevant draft declaration in the Commission on Human Rights, and in the Third Committee.
32. The Irish delegation had notyetcompletedastudy
of the revised Bolivian draft resolution, and accordingly reserved its right to give its views on that text
at a later stage.
33. Mr. DADZIE (Ghana) said that, so far as the
issue of code versus multilateral convention was
concerned, in connexion with the law of treaties, the
objective of the International Law Commission, as
stated in article 1 of its Statute, was the promotion
of the progressive development of international law
and its codification. It would appear, therefore, that
a topic was normally only referred to the Commission
when the object of so doing was both its progressive
development and its codification. His delegation consequently had no difficulty in understanding the Commission's recommendation concerning the draft
articles on the law of treaties. He also agreed with
the explanation offered bythe special Rapporteur for
the subject. And in any event, the Commission's
recommendations would in no way preclude the General Assembly from convening a conference to conclude a convention. If such a further step was deemed
necessary, consideration might be given to it after
the Commission's draft had been completed.
34. With reference to the question of the appointment
of special rapporteurs, his delegation thought that
the matter should be left entirely to the discretion
of the Commission. The Sixth Committee would, of
course, always be in a position to take action against
any abuse .of that discretion.
35. In those circumstances, his delegation fully supported the joint draft resolution and would willingly
join in as co-sponsoiing it.
36. The question of the relationship between consular
intercourse and immunities diplomatic intercourse
and immunities and ad hoc diplomacy had been sufficiently elaborated by the Canadian representative.
There was currently little practical difference between
the rules applied to persons performing functions 'in
any of those three fields. That was especially true in
the diplomatic and consular practice of the smaller
States. In view of those factors, his delegation believed
that the three topics should be treated together.
37. On the question of the right of asylum, his delegation understood the Salvadorian proposal as merely
a request to the Commission that it should study the
topic and make recommendations to the General Assembly. On that understanding, he would certainly
support the draft resolution. The Commission would
then study and codify the rules of territorial asylum
and of diplomatic asylum from the strictly legal viewpoint alone. Such work need in no way overlap with
that in progress in the Commission on Human Rights,
which was understandably more concerned with the
humanitarian aspect of the question. The International
Law Commission would, in any event, study the progress made by its sister body.
\

'(

38. His Government believed that the proper place
for the rules governing diplomatic asylum would be
in the instrument on diplomatic intercourse and immunities. He had been expressly instructed to recommend, therefore, that the text relating to the right

of asylum, when approved, should be inc~
final instrument governing diplomatic law.
ln the
39. In conclusion, he said that his delegation h d
had time for a full study of the revised BoliVianad not
resolution. It accordingly reserved its right to r raft
to that topic at a later stage.
efer
40. Mr. HOLMBACK (Sweden) said that the sub·
of the utilization and exploitation of internati )ect
rivers referred to in the Bolivian reVised do:
resolution (A/C.6/L.445/Rev.l) was one offar-re r h
ing scope, since besides navigation it comprised ~c ;
problems as irrigation, drainage and the use of rivuc 1
for waterpower, the generation of electric power er~
the like. In the light of his personal experienc~
dealing with those complex problems in Sweden ~n
questioned whether the International Law Co:mmis~i e
was the appropriate body to undertake such a studon
which would necessarily require aprofoundknowled;•
of the many technological, mineralogical, meteorologi~
cal and other factors involved. The study could perhaps
better be undertaken by a special committee set up
for that specific task. In any case; it would be preferable to wait a year or two and ponder the matter
carefully before reaching a final decision.
41. He could not accept operative paragraph 2 of the
revised draft resolution, which requested the Secretary-General to undertake, in collaboration with the
International Law Commission, the task of compiling,
classifying and analysing the available information
on that question. In his opinion, it was inappropriate
to ask the Secretariat to make such studies and enter
into such collaboration before the item had been submitted to the Commission. It was also questionable
whether theSecretariatpossessedthenecessaryfinancial resources to undertake that task. Lastly, it should
be borne in mindthatthelnternational Law Association
had already compiled much useful information on the
subject of international rivers, and that material should
perhaps be carefully evaluated before any new work of
compilation was carried out. For those reasons, his
delegation felt that any action on the proposal contained
in the Bolivian revised draft resolution should be
postponed to a later stage.
42. Mr. URQUIA (El Salvador) said that his delegation was prepared to support the joint draft resolution
(A/C.6/LA44 and Add.l and 2). He reserved his delegation's position with respect to the Bolivian revised
draft resolution (A/C.6/L.445/Rev.l).
43. He then turned to various points which had been
raised by representatives in connexion with the
Salvadorian draft resolution (A/C.6/L.443). The United
State.S representative had attributed the fact that the
draft resolution left it to the Commission to determine
when the question of the right of asylum should be
taken up to a desire to take into consideration the
work currently being done on the question by the Commission on Human Rights (605th meeting). He wished
to point out that he had used the words 11 as soun as it
considers advisable" not out of deference to the important work of the Commission on Human Rights but
because he had thought that the International Law
Commission should be given complete freedom to
decide its final plan of work. The Israel representative
had said (605th meeting) that some clarification was
needed regarding the respective functions ofthe Commission on Human Rights and the Economic and Social
Council on the one hand, and of the International LaW
Commission and the General Assembly on the other

to the right of asylum. The representative
had said that in introducing his resolution
representative had referred to both
and territorial asylum, but that as the
on Human Rights had already for some
been considering the question of territorial
it should be made clear that the Sixth Comwas concerned with the right of diplomatic
To answer the questions raised by the repreof Israel and Spain, he reviewed in detail
which had been done on the right of asylum
Commission on Human Rights since 1947. The
general statement on the subject was to be found
article 14 (1) of the Universal Declaration of
Rights, which read: 11 Everyone has the right
and to enjoy in other countries asylum from
II. In his opinion, that principle was more
expressed in article xxvn of the American
of the Rights and Duties of Man of 1948,
he read out. Progress had been slow from 1949
57, when the subject of the right of asylum had
new impetus from the Commission's resou.o~•-•u•6 Governments, through the Secretaryto comment on the question whether a United
declaration laying down the principles which
govern the actual grant of asylum would not
itself be of value.Y Bythefirstfew months of 1959,
replies had been received from onlytwentyJ.ov·erJnm.errts. An excellent summary of the
state of affairs was to be found in paragraphs
59 and 60 of the report of the Commission on
Rights on its fifteenth session, Y the text of
he read.
On the basis of the Commission's work to date,
following conclusions· could be drawn: first, the
before the Commission was concerned
with territorial_ asylum; secondly, the
had already decided that itwouldprepare
on territorial asylum; and thirdly, that
would only be an expansion of, or an
supplement to, article 14 of the Universal
of Human Rights. Representatives would,
sure, agree that despite its value, the work
accomplished by the Commission on Human
in that field was very far from meeting the
of States with respect to the possible
....~.v ... uvu and progressive development oftheinterconcerning the right of asylum~ Since it
pe:rfe:ctlly apparent that the Universal Declaration
Rights did not impose an legal obligations
, an explanatory supplement to that Declarawould not impose any obligation either.

With the exception of the delegations of Mexico
Ceylon, all the previous speakers had supported
Salvadorian draft resolution (A/C.6/L.443), on the
, of course, that the International Law
u.o.ucUUi:S]:;JlUll WOUld be free to decide, first, the OpportO undertake a study of both territorial and
asylum, and secondly, whether or not it
wait until the Commission on Human Rights
completed its own· work on territorial asylum
considering that aspect of the question itself. ·
In referring to the Salvadorian proposal, the
of Mexico had ascribed the particular

~~~t:ative

development of the right of asylum in Latin America
in part to the existence in that area of dictatorial
regimes and to an instability or lack of politiGal
maturity which had caused frequent and violent changes of government (608th meeting). He (Mr.
Urqufa) could not, however, agree that Latin America·.
possessed a monopoly of dictatorships, instability
and political immaturity, since those phenomena
were equally to be observed in other parts of the world.
And that the right of diplomatic asylum was favoured
not only in Latin America was evident from the fact
that the Salvadorian draft resolution had been welcomed in the Sixth Committee by eminent jurists
from such non-Latin American countries as italy,
Spain, Austria, Israel, Burma, China, Pakistan, Japan,
Philippines, Thailand, Greece Afghanistan and Ghana.
48. The need for the progressive development and
codification, on a world level, of the law concerning
the right of diplomatic asylum had been pointed up
by the. unfortunate'results of the only judgementwhich
had yet been pronounced in the matter by the International Court of Justice, in the Haya de la Torre
case. A careful study of the rules of positive and
customary law governing the rigl).t of diplomatic
asylum would do much to prevent such errors in the
future. Both types o(rules existed in Latin America,
while the rules of customary law were to be found in
general international law.. With respect to positive
law, several speakers had already referred to the
various conventions on the subject which had been
concluded in Latin America, the most recent of which
had been the Convention on asylum concluded at
Havana in 1928, the Convention on political asylum
concluded at Montevideo in 1933 and the Convention
on diplomatic asylum concluded at Caracas in 1954.
A characteristic feature of the law of asylum in Latin
America was the unilateral right accorded to the state
granting asylum to decide whether or not the crime
in question was of a political nature. That right had
been clearly recognized by the Seventh International
Conference of American States, held at Montevideo
in 1933, and by the Inter-American Council of Jurists
at its fourth meeting, held at Santiago, Chile, in
August and September 1959. The draft additional
protocol prepared by the latter body would be submitted to the eleventh Inter-American Conference
which was to be held at Quito, and he hoped that it
would meet with the approval it deserved .
49. In conclusion, he wished to reply to the representative of Ceylon, who had intimated that it was
pointless to request the International Law Commission to undertake the codification of the principles
and · rules of international law relattng to the right
of asylum unless the Commission was also specifically asked at the same time to give priority to that
question. His own view was that the use of the courteous phrase "as soon as it considers advisable" was
in itself sufficient to induce the Commission or any
similar body to attempt to meet the Assembly's wishes.
50. Mr. SALAMANCA (Bolivia), explaining his revised draft resolution and replying to the Swedish
representative, said that. he had been anxious only to
draw attention to a subject that was suitable for codification and had not wished to force the matter to an
issue. It should, however, be realized that no international body which had discussed questions connected
with international waters had studied the legal aspects
of non-maritime waters. The subject hadbeenonethat
had been within the terms of reference of the League

J
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of Nations, and the economic but not the legal aspects
of matters connected with international rivers· had
been discussed by the Second Committee of the General Assembly and the Economic and Social Council.
However, the difference between the approach to the
. problem in that body and a legal approach was considerable.
51. The problem demanded urgent solution because,
with the population of the world increasing daily, half
the world's arable land remained unworked for lack
of water. In making its proposal, his delegation was
not prompted by any partisan interest, as his country
was one that suffered no lack of water.
52. In proposing a study of thepossil;>ilityofcodifying
current laws on the use and exploitation of international
rivers, he had wished simply to assist in the clarification of a matter that was at present governed by
customary rules. As the matter had not been studied
before, preliminary work would be required, and
Governments' views would have to be sought. in conclusion, he drew attention to the Declaration of
Dubrovnik, adopted in 1956 by the International Law
Association, which proposed a number of rules for the
peaceful solution of the problem.
53. Mr. ERADES (Netherlands) observed that his
country was one which had many waterways and lakes
and was thus extremely interested in the matter raised
in the Bolivian draft resolution. He was, however,
inclined to support the views of the Swedish representative, particula~ly as he had no instructions from
his Government on the subject and would be unable
to receive any in time for the present discussion. He
therefore suggested that no ·decision should be taken
during the current session and that Governments
should be given an opportlinity to study the matter in
detail; it could then be taken up, if necessary, at the
fifteenth session of the General Assembly.
54. Mr. GLASER (Romania), in reply to the Greek
representative, wished to point out that the Radescu
case had not been an instance of the granting of diplomatic asylum.
55. Mr. NUGROHO (Indonesia) said, in reply to the
representative of Spain, that many countries now
claimed more than three miles of territorial waters;
that had been made clear by the discussions at the
United Nations Conference on the Law of the Sea held
at Geneva in 1958. Moreover, the International Court
of Justice had decided that special rules should apply
to archipelagos. In any case, as the three-mile limit
was no longer universally accepted, it was to be hoped
that a satisfactory solution would be found in the
future.

1:.

56. He had now received instructions from his Government regarding the Salvadorian draft resolution
and he was pleased to announce that he could support
it.
57. Mr. HOMBACK (Sweden) said, in reply to the
Bolivian representative, that he wished to stress
three points. The first was that the Bolivian representative had said that the question of the use and
exploitation of international rivers was extremely
important. On that point he concurred. Secondly, he
had not intended to hinder discussion of the question
but had simply asked whether the International Law
Commission was the most appropriate body to discuss
it. His third point was in connexion with what the
Bolivian representative had called the urgency of the

matter. If the matter was urgent, then it ~
be referred to the International Law Coznnnssi~ot
as that body had a great deal of work before it n,
would be unable. to take up the question for se;eand
years, while the date of completion of its study wo~~
be a matter of pure speculation.
58. Mr. ROSENNE (Israel) said that, in the light f
the explanation given by the Salvadorian represent~
tive, he was. now· able to .support the draft resolutio
sponsored by El Salvador (A/C.6/L.443).
n
59. In connexion with the right of asylum, man
speakers had made points of some considerable im::
portance, and if the Internatinal Law Commission did
study the question, it might derive some benefit from
having the proceedings of the present discussion in
the Sixth Committee available to it at that time.
60. Mr. MOROZOV (Union of Soviet Socialist Republics) said that while he was fully prepared to support the Joint draft resolution (A/C.6/L.444andAdd,l
and 2), he would be unable to support either of the
other two draft resolutions before the Committee
(A/C.6/L.443 and A/C.6/L.445/Rev.1). Neither of
those texts raised problems of sufficient importance
to warrant a change in the International Law Commission's programme of work, or to justify overburdening it with the study of a new question. A long
list might well be made of the subjects which the
Commission could profitably diseusE!, and that list
might include subjects for whose discussion there
would be more justification than for the two proposed.
Normally, however, no changes should be made in the
Commission's programme of work and no new subjects
should be proposed for its consideration unless they
were really of exceptional importance, particularly
as any decision to the effect that the Commission
should study a new item on the recommendation of
the Sixth Committee would amount to adding a further
item to the agenda of the General Assembly. The questions raised were not of sufficient importance to
warrant special study, and members should exercise
restraint by not recommending any changes in the
Commission's work programme.
61. Earlier speakers, indeed, had expressed doubts
·regarding the real importance of the two draft resolutions concerned. The very fact that the Bolivian
draft resolution had been amended indicated that its
sponsor was not sure that he had good reasons for
recommending it for study to the Commission. The
Bolivian representative's arguments in favour of his
draft had been very interesting, but the regional problems of any one area of the world were not of sufficient importance to warrant a world-wide study. If
the problem was important regionally it could be
settled by regional agreement.
62. He suggested that the Bolivian representative
should reconsider his position and reframe his arguments for presentation at the fifteenth session of the
General Assembly if he still considered it desirable
to do so.
63. With reference to the Salvadorian draft resolution (A/C.6/L.44o3), he said that the Salvadorian representative, in referring to the discussion on the right
of asylum at the fifteenth session of the Commission
on Human Rights, .V had made no mention of a pr~
posal to include an article on the right of asylum m
the draft International Covenants on Human RightS.
.E/ See

footnote 2.
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an article would be legally binding on the signaStates. The USSR delegation had made that proV and he believed that a state should guarantee
of ~sylum to all persons persecuted in
of democracy, in scientific work and in the
for national freedom. The USSR delegation
to put the same proposal before the
ttee of the General Assembly at the
session, and if that proposal was accepted,
which signed the· Covenant on Civil and
Rights would be undertaking a legal obligawith respect to the right of asylum~
As the Third Committee of the General Assembly
about to study the question of the right of asylum
'"'"'''-U'-·~ somewhat pointless at the present stage to
recommendation that the question should be
by the International Law Commission.
A further objection to the Salvadorian draft resowas that the question of the right of asylum
appeared on the International Law Commiss programme of work, and the Commission would
be studying the matter irrespective of any decision
the Committee might now take on the Salvadorian
al. That proposal in fact amounted to giving
to the study of the matter; but as the Salvarepresentative had said that he did not insist
immediate study of the question by the Commission,
would seem that the practical outcome of the draft
reE!Ohl,t:ion would be almost niL Indeed, the only purthat would be served by putting the proposals in
two draft resolutions under consideration before
International Law Commission would be to disits programme of work as already approved by
Sixth Committee.

6. As for the question of the so-called right of
asylum, he disagreed completely, for

•..,,._,u••"' of principle, with everything the representaof El Salvador had said In that regard. The right
asylum, as a rule of international law, could be
,u,.u"'"'''"'u only within the framework, and on the basis
recognition of the so-called right of territorial
asylum. In addition, the Salvadorian representative,
in listing the delegations which had apparently suphis draft. resolution, seemed to have included
them those delegations which had spoken withstating any views on the subject, and which he had
therefore simply supposed to support his proposal.
67. Mr. URQUlA (El Salvador) ·said that the USSR
representative had at the beginning of his speech
accused him and the Bolivian representative of trying
to introduce new items into the Commission's programme of work. In so far as the right of asylum was
concerned, that item was already part of the Corn-

y See Official Records oftheEconomicandSocialCouncil. Fourteenth
S~ssion, Supplement No.4, chap. N, para. 202.
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mission's programme, as the USSR representative
_had himself recognized later in his speech.
68. The USSR representative had also accused him
of listing among the countries which supported the
Salvadorian draft resolution those which had stated
no views on the subject. Such an assertion was entirely
without foundation as he had himself taken the names
of all those delegations which in their statements had
supported his draft resolution from the records ofthe
previous meetings of the Committee.
69. He welcomed the USSR representative's statement that the Soviet delegation intimded to propose
in the Third Committee the inclusion of an article
on the right of asylum in the draft Covenant on Civil
and Political Rights. He believed, however, that the
Third Committee would be discussing territorial
rather than diplomatic asylum, and as had already
been made abundantly clear, the Salvadorian draft
resolution covered both types of asylum. He had
alre8:dY stated his willingness to agree that any study
that the International Law Commission might make
of the subject should await the outcome of the work
by the Commission on Human Rights. It seemed, however, that the Commission on Human Rights would
prepare only one article on the subject, which in his
view was entirely inadequate. Indeed, more than one
article would be required for each type of asylum.
70. Mr. MOROZOV (Union of Soviet Socialist Republics) said that if the International Law Commission
were to await completion of the discussionofthe right
of asylum in the Third Committee before taking the
matter up itself; no time wouldinfactbe lost, because
it would be two years before the Commission would
be able to deal with the topic, in view of its present
programme of work. There was therefore no need
to take an immediate decision.
71. If he had involuntarily given the impression that
the question of the right of asylum was not already
on the International Law Commission's programme
of work, he wished to apologize for any misunder.:.
standing to which that might have given rise.
72. Mr. SALAMANCA (Bolivia), in reply to the USSR
representative, said that the problem of international
rivers could not be treated as if it were a purely
artificial problem. Nor was it a purely regional problem peculiar to his part of South America. In fact, he
had already made it clear that his country had no
personal interest in the matter.
73. It had not been his delegation's intention to
attempt to impose a study of any particular subject
upon the International Law Commission but simply
to draw attention to a problem that was of great importance and of world-wide significance.
The meeting rose at 6.20 p.m.
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"Integrated River Basin Development". !!The seriousness of the problem raised by the steady increase of
the world's population and the inadequacy of agricultural resources was repeatedly stressed in the report.
The authors emphasized (chap. 1, paras. 64, 65 and
66) the urgent need for large-scale river-basin development which would soon pay for itself .
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8. From the legal standpoint, the utilization and exploitation of inland waters were not governed by any
international statute. In that connexion the law applied
was purely customary, ill-defined and lacking in uniformity. There was accordingly a pressing need for
an over..:an study on the subject to prepare the way
for a subsequent, more thorough study, and only the
Secretary-General possessed the necessary technical
resources for such a task.

AGENDA ITEM 55

of the International Law Commission on the work of
eleventh session (A/ 4169, A/C.6/L.443, 444 and
1 and 2, A/C.6/L445/Rev.l) (continued)

9. There was· no need to demonstrate the importance
of the question, both inside and outside the United
Nations~ Several United Nations organs, andthelnternational Law Association, the Institute oflnternational
Law, and the Inter-American Bar Association had taken
the matter up. In that connexion, in the report of the
Panel of Experts, approved by the Economic and Social
Council, the section entitled "Inadequacy of Relevant
international Law" should be read. It contained, inter
alia, the statement of principles adopted by the InterJ).ational Law Association at its meeting at Dubrovnik,
YugoslaVia, in 1956, Y the observance of which, particu1arly principle V, wou1d go far to aid adjustment of
international water disputes. Of course those principles were only tentative, buttheywere a valuable point
of departure and could serve as a basis for a provisional decision by the Council.

The CHAIRMAN invitedrepresentatives who wished
so to exercise their right of reply.
ZEPOS (Greece), replying to the Romanian
1re13entat:ive, who had said at the 609th meetingthat
which he himself had cited earlier, of the
granted to General Radescu by the United
Legation at Bucharest in March 1945 was not
of diplomatic asylum, explained that it had been
as an example of diplomatic asylum by
Rousseau in his treatise on public interlaw. The disagreement·on the matterbetween
and the Romanian representative was an
argument in favour of the Salvadorian draft
(A/C.6/L.443).
CACHO ZABALZA (Spain), replying to the
ative of Indonesia, assured that representathat his delegation's statement at the 609thmeethad not been intended as a polemic; his delegation
merely referred to the case· of Indonesia in passing
it had been one of the main subjects of the
·rniJw.~;ee's discussions at the thirteenth session of
General Assembly. With regard to maritime quesSpain had always adhered to the s arne principles.

10. After a brief review of the various theories in
that field of international l~w, he admitted that the
question was complex, that regional practices differed
and that complete codification was not possible. But:
such complexity was inevitable in international law.
There was hope of achieving a practical solution in
two respects, i.e., rules couldbepreparedconcerning,
on the one hand, the conservation and utilization of
water resources and, on the other, the peacefu1 settlement of disputes.

The Indonesian representative might rest assured
if, in due course, he had any proposal to submit,
Spanish delegation would consider it with the greatinterest.

11. He then went on to answer some ofthe comments
which had been made on his draft resolution (A/C.6/
L.445/Rev.1).

Mr. SALAMANCA (Bolivia) wished, before making

12. He explained that the new form of words used in
operative paragraph 1 met the objections made by those
delegations, including the French delegation (607th
meeting) which had expressed doubts regarding the
possibility of codifying the subject. In any case, only
a preliminary survey was intended.

of his right of reply, to comment on his delega's revised draft resolution (A/C.6/L.445/Rev.1)
the ru1es applied in connexion with the
ation and exploitation of international rivers.
He recalled that the importance of that problem
been emphasized on several occasions by the Ecoand Social Council, in its resolutions 417 (XIV),
(XVIII), 599 (XXI) and 675 (XXV).

13. In reply to the Swedish representative, who had
asked how the expression "utilization and exploitation"
was to be understood (609th meeting), he said that in

In its resolution 675 I (XXV) of 2 May 1958, the
had commended the Panel of Experts (includ-

l/United Nations publication, Sales No.: 58.II.B.3.
Zilbid,, chap.4,para, 14.

Mr. Zvonkov of the USSR) for its report entitled
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previous studies of the question the expression had
been used to cover, inter alia, municipal usage, navigatiori, ·irrigation, hydro-electric works, fisheries,
tourism, drainage and flood control. Moreover, the
reason why the word "navigation" did not appear in·
the operative part although it occurred in the preamble, a fact which had surprised the Swedish representative, was simply that the question of navigation
was already covered by treaties and consequently required no further study.
14. He was surprised that the USSR representative
had questioned the importance of the problem, and
had gone so far· as to describe it as artificial (609th
meeting). The USSR, as a member of the Economic
and Social Council, had been one of the sponsors of
resolution 675 (XXV), in which the Council called the
report of the Panel of Experts to the attention of
Governments of Member States and noted with interest
the efforts being made to formulate legal principles
applicable to users of international rivers. The USSR
delegation was thus contradicting itself. Moreover, the
USSR representative had expressed the view that the
International Law Commission should not be asked to
take up any new questions. But the Chairman of the
Commission himself had said that it should have several
questions under consideration at the same time. The
USSR representative had also suggested that there
were other subjects .more deserving of the Commission's attention. He .himself did not see what other
subjects would lend themselves to codification.
15. In conclusion, he-said that thereviseddraftresolution took into account the comments made by members of the Sixth Committee. Although operative paragraph 1 might give rise to some objections, the value
of operative paragraph 2 was beyond question. He
recalled that the study to which that paragraph referred could not be undertaken without the collaboration of the Secretary-General.
16. Sir Gerald FITZMAURICE (Chairmanofthelnternational Law Commission) expressed, on behalf of the
Commission, his gratitudefortheunderstandingshown
by the Sixth . Committee. He recalled the close relations which the Commission had always maintained
with the Sixth Committee, owing partly to the fact that
the same persons had often sat on both bodies.
17. Turning to tlie comments which had been made
during the discussion on the report, he said that he
would first consider the procedural points.
·
18. Referring to the remarks of the Czechoslovak
representative (605thmeeting),hepointedoutthatsuch
situatiop.s as those in which the Commissionhadfound
itself at its eleventh session could be avoided if Governments bore in mind that its members held their
offices in a personal capacity and could not nominate
substitutes; whereas in the case of other offices, if
one person a Government thought of appointing could
not serve, another couJd be appointed instead. He
agreed that the Commission might possibly haye completed _the draft on consular intercourse and immunities if it could have started it at the beginning of the
session. For procedural. and administrative reasons
that was not possible in the second half of the session.
It had also then been too late to initiate a new method
of work.
'.f"

Mr. Herrarte (Guatemala) took the Chair.

19. Sir GeralqFITZMAURICE (Chairmanofthelnternational Law Commission), replying to delegations, in-cluding those of Burma, Ceylon and India, which wished

Session - Sixth Committee
the Commission to maintain closer conta~
ernments and with other bodies having an inte
~international law, observed that it would be ~~t J.n
for members of the Commissio~, between its sessi~ult
to attend further conferences and meetings e ns,
perhaps at fairly long intervals. However, ~rr xcept
ments could be made for the Commission's Secr:~geto attend the meeting of the Inter-American coU:~
of Jurists at Santiago, Chile, and the meeting of t~l
Asian-Afro-Legal Consultative Committee, proVidee
that the latter did not coincide with the session of tlid
General Assembly. The Commission was already~
correspondence with the Consultative Committe-e.
20. Several delegations, inparticularthoseofCanacta
Turkey and Ceylon, which were anxious to speed u'
the Commission's work,hadsuggestedtheappointrneJ
of special rapporteurs who would not be members of
the Commission; they had pointed out that the Cornmission's Statute did not specify that only members
of the Commission could act as rapporteurs. But the
main difficulty was not to find members of the Cornmission competent to be rapporteurs; it arose rather
because the Special Rapporteur's other obligations
sometimes kept him away when the Commission'swork
required his presence. In such circumstances it would
not serve any useful purpose to appoint a rapporteur
ad hoc since, however expert he might be, he would
neither be familiar with the wo.rk so far done and with
the reports already submitted by the regular Special
Rapporteur. Moreover, the Special Rapporteur had to
be able to participate fully in the Commission's discussions. In any case a special rapporteur who was
not a member of the Commission would have no right
to vote. Such a procedure should therefore not be
resorted to except in extreme circumstances.
21. The same remarks would apply to a deputy rapporteur. In that case, moreover, the two rapporteurs
would have to have identical views on the subject under
study. Since it would be necessary to hear and reply
to them both, the result might well be to prolong the
Commission's discussions. The possibility of such an
arrangement should not, however, be ruled out entirely.
22. The Canadian representative had suggested (606th
meeting) that the Commission might be divided into
groups which could examine two br ?J-Ore drafts at the
same time. That suggestion had been made before and
had· been .thoroughly gone into. It would give rise to
budgetary and technical difficulties. On the one side
the secretarial, translation and interpreting staff would
have to be increased and, on the other, the drafts
prepared by the groups would have to be approved by
the Commission in plenary session and that would
lead to further discussions and to a loss of time rather
than to any saving.
23 . Several delegations had stressed the importance
which they attached to questions of ad hoc diploma~y
and relations between States and international or gaulzations. The Commission would take account of their
remarks and would deal with those questions as soon
as it could.
24. He then turned to treaty law. As stated in paragraph 13 of the Commission's report covering the work
of its eleventh session (A/4169), the Commission had
considered that the nature of the subject would alloW
it to draft articles on different parts of treaty law
and to submit them in stages to the Assembly subjec~
to eventual adjustment in the light of the complete
code.
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Some delegations, in particular those of Brazil
canada (606th meeting), had suggested that the
of the ·future codes should be divided into
one theoretical, the other practical. That
seemed feasible; theory and practice were so
ably bound up with one another that the Comwould meet with serious drafting difficulties.
The Indonesian representative had referred to the
of reservations (605thmeeting). That question
ady included in the Commission's programme.
also draw the Commission's attention to the
of depositaries.
With respect to the present text of the articles
in the Commission's report (A/4169), the
representative had pointed to the omission of
articles on the legal effects of signature in
cases in which signature did not of itself bring
aty into force (602nd meeting). The reason for
was explained in paragraph 17 of the report.
The Italian representative had pointed out (604th
that the procedure for the authentication of
provided for in article 9, paragraph 1 (c),
binding force to a text incorporated in the
r.·.,"u~u,•A•a• of an international organization. He conthat the Commission should review that point,
the text as it stood appeared to him to be
It was· not, in general, true to say that the
lll"'""'vu of a text in the resolution ofan international
1r~r<m.u~<t~.1uu gave binding force to that text. For in' General Assembly resolution 260 (III) concernthe adoption of the Convention on the Prevention
Punishment of the Crime of Genocide was in fact
authentication. The same was true of t_l;le ILO
In chapter II of the report, in paragraph (5) of
commentary on draft article 2 on the law of treatthe Commission had given an explanation of the
sion "States ... possessed of treaty-making cain that article, to which the Ukrainian reprehad drawn attention (605thmeeting). In draftthat article the Commission had been thinking of
which were not fully sovereign or independent.
could, however, be amended to read for exthat all States had treaty-making capacity in
but that in the case of some that· capacity
be limited by particular agreements or by the
situation applicable to such States.
The next question was whether the draft should
prepared in the form of a code or convention. As
Hungarian representative had pointed out (602nd
~;>llleetin~r), the Commission had not yet reached a dein the matter. It would certainly take full acat the appropriate time, of what had been said
the Sixth Committee and follow the General Assemrecommendations. He assured the USSR repreve that the Commission had no set practice in
respect and based its decisions on the merits
case. The representative of the United Arab
c·-•"•u.uc. had been right in making a distinction between
g~neral question of the form which the Commis's drafts should normally take and the particular
of the form of any given draft (608th meeting).

a

The various arguments that had been put forward
favour of the one form or the other appeared to be
--·~•ur,_, but he considered it appropriate to answer
The Committee was talking, not about the forof new rules of international law, but about
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.a draft that codified existing, and generally recognized,
law, already having binding force. It was from that
fact that a code secured its authority, and no one could
pretend that it would lose that authority unless it was
embodied in a convention. Naturally, a merelyprivate
venture would not have that effect, but as the International Law Commission was an official organ of the
General Assembly, the Assembly was in the position
to confer its imprimatur on drafts sent to it by the
Commission. He was in agreement with most of what
the representative of Mexico had said on the subject
(608th meeting). At the same time he did not believe
that, if a draft code were approved and recommended
by a resolution of the General Assembly, it would
then, a:s such, become obligatory. Nevertheless, such a
resolution would constitute recognition of the fact that.
the code was declaratory of generally binding rules
of international law.
32. He felt that there would be dangers in embodying
the law of treaties in a convention which would not
be ratified by all States or which would be ratified and
subsequently· denounced by some States; the fact that
those States would still be bound by the provisions of
the convention embodying rules of customary international law would give rise to a certain amount of
confusion. Such a possibility would admittedly arise
regardless of the subject codified;.but in the case of
a subject so basic as the law of treaties, it ought not
to be risked.
33. On the question of consent as the source of the
international law obligations of States, which had also
been raised during the debate, he observed that it was
of course unnecessary to have recourse to any doctrine
of natural law in order to postulate the binding force
of the rules of customary international law, whether
or not they had been embodied in a convention. The ·
consent of States could be given in other forms than
the explicit one, sanctioned by signature of a convention; it could also be implied, and, as had been pointed
out by the representative of the United States (605th
meeting), a general practice of States which supported
the existence of a rule of international law was binding on all members of the international community.
But it was not enough to say that consent, regardless
of its form, was the formal source of the obligatory
force of the individual concrete rules to which the
States conformed; one had to ask what it was that gave
to consent the power to create obligations. It could not
be the actual consent of the parties, since in that case
there would be a vicious circle. If obligations could
arise from consent, it was because international law
already made consent a source of obligation.
34. Acts, decrees, international conventions and other
instruments which constituted the immediate and proximate sources of law expressed legal ideas, but did
not create them. Indeed, those ideas must already be
in existence, if only in the mind ofthe lawgiver, before
they could be embodied in such instruments. And where
the existing texts did not permit of an answer to a
legal problem, as was often the case in international
law, one had to go back to the first principles of law.
Those were not normally found in formal texts; and
underlying all statutes and conventions was a substratum that constituted the ultimate source of most of
the rules on which legal systems were founded. Some
sources called it natural law, and others, as in Article
38 of the Statute of the International Court of Justice,
spoke of the general principles-of law recognized by
civilized nations. While it would be undesirable to
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exaggerate the importance of that substratum, or attribute to it effects which it did not have, it shoUld not
be rejected nor should its existence be denied, for
jurists could not do without it.
35. It had been argued that if the law of treaties were
to be . codified in the form of a convention, that field
of international law would be transferred from the
category mentioned in Article 38, paragraph 1 b, of
the Statute of the International Court of Justice to the
allegedly higher category referred to in paragraph 1 a.
He found it difficult to accept that view. Like the representative of Mexico, he did not believe that Article
38 established any priority as between the various
categories listed in the four sub-paragraphs of paragraph 1; the only hierarchy was tlfii.t which followed
from a general principle of law, namely that the particular should prevail over the general. The representative of Mexico had also rightly observed that too
much insistence on the value of consent given in the
form of a convention was likely to cast doubt on the
validity of any rule of customary international law not
embodied in a convention. No one would seriously
dispute the validity of such rulei;! as those relating to
the exercise of a State's jurisdiction over persons
who were present in its territory, or over its nationals wherever they happened to be, merelybecause
those rules were not the subject of international conventions. Of course, the task ofthe International Court
of Justice would be simplified if certain rules of customary international law had been given conventional
form and if the States in dispute were both parties to
the convention, but it had to be borne in mind that
that task would be correspondingly more complicated
if the dispute was one between a State which was and
a State which was n:ot a party to the convention.
36. It was, however, for reasons less of principle
. than of drafting and presentation that, in his capacity
of Special Rapporteur, hefavoured the codification of
treaty law in the form of a code rather than of a convention. Unlike such subjects as diplomatic intercourse
and immunities, the law. of treaties did not lend itself
to codification consisting of a series of obligations and
prohibitions. On that subject, a statement of abstract
principles seemed more appropriate than a listing of
acts which States must, might or might not perform.
Some time might be gained if the General Assembly
took a basic decision on that point before the final
formulation of the text. Perhaps it would be able to
do so when the full text of the fi:rst part of the law of
treaties was submitted to it. The suggestion made by
the Nicaraguan delegation in that connexion (603rd
meeting) was very interesting and deserved consideration. A code might be drafted and annexed to a convention whereby the parties would undertake, not to apply
each provision of the code, but, whenever they concluded treaties., to act in a manner compatible with
the provisions of the code. Such a solution would permit great flexibility in the drafting of the code, and
would combine the advantages of the two methods of
codification.

\
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37. He then said that he would like to make a few
remarks on the draft resolutions submitted by ElSalvador (A/C.6/L.443) and by Bolivia (A/C.6/L.445/
Rev.l). With regard to the first draft resolution, it
was true that the question of the right of asylum was
already included among the subjects which the International Law Commission had selected for codification,
and, in so far as the draft resolution did not call on
the Commission to give priority to that question, it
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might appear superfluous. But, while n~
itself as bound to assign absolute priority to ~ar~ng
eration of the question of the right of asylU:BldInternational Law Commission would certainly att the
much weight to an Assembly resolution drafted . ach
terms of the Salvadorian proposal. It was, inciden\~{he
rather unlikely that the International Law Colllini .1Y,
would be able to undertake codification of that que:~~on
1
in the near future, for many of the Commissi 0 ~n
members felt it necessary to make progress ~ 8
certain subjects which had been on the agendawrh
several years before undertaking new tasks. Sim~~
taneous work on several subjects would, nevertheless
be possible.
'
38. To those who feared that the absence, from th
draft articles on diplomatic intercourse and immuni:
ties, of the proposals relating to the right of asylmn
might impair the principle of the inviolability of lllission premises, he gave an assurance that the International Law Commission regarded that principle as
a hard and fast rule, admitting of no reservation whatsoever. If the receiving State had not recognized the
right of the sending State to grant asylum on its lllission premises, it might consider that the latter had
acted illegally by sheltering a refugee in its Embassy
and the question would have to be settled through dip~
lomatic channels; but there would be no justification
for violating the mission premises. Furthermore, the
International Law Commission had not dealt with the
right of asylum in the draft on diplomatic intercourse
and immunities because it had considered it undesirable to introduce, into that subject, a controversial
element which went beyond the subject's normal scope
and was governed, in the countries where it most fre~
quently arose, by established practices and by a number
of conventions.
39. The International Law Commission would notfail
to take into account the comments made in the Sixth
Committee with regard to the work on territorial asylum undertaken by the Commission on Human Rights.
It was very unlikely, moreover, that it would take up
the question of the right of asylum before the Commission on Human Rights had completed its own work.
It should be pointed out in that connexion that very
few legal issues arose in the matter .of the right of
territorial asylum, which mainly involved questions of
a political nature. Under existing customary international law, a State had a right to receive political
refugees, but was not compelled to do so; in other
words, each State was free to grant or to refuse asylum, as it wished. It seemed therefore that the International Law Commission might have very little .to
say on the subject of territorial asylum, and that 1ts
work should deal mainly with diplomatic asylum.

V"4o.

With regard to the Bolivian draft resolution concerning international rivers (A/C.6/L.445/Rev.l); he
thought that the word "navigation" might be exammed
more thoroughly, despite the explanation given by the
Bolivian representative. In that connexion the words
"introducing uniformity" created serious diffic:Ut~
In fact, there were already a number of internatlo?
conventions regulating navigation on international rlvers. They had been specially drafted for certain particular rivers, and it would be impossible to sta::;
dardize them in regard to navigation. As regar
utilization on the other hand, the International LaW
Commission could try to codify existing rules of int~~;
national law having general validity. However, t' n
10
Commission probably could not take up the ques
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time-until after it had considered the right
and in ariy case not before the Secretariat
nOT'J"u:;;u out a preliminary.study. Moreover, that
show that the International Law Commisproceed to codify the current laws, and not
to "study the possibility" of codifying them.
he wished to pay tribute to the members
Law Commission. The credit for
was shared by all of them; and representing
did all geographical areas of the wor~d and
,,."''-"'"~· systems of law, they made possible a
-~_.,..,.,,,T'ation with the Sixth Committee and the
A.i:li:i"'J'HJJ~.r. Orie-third of the members of the
had collaborated in its work from the
and the work had greatly benefited from the
of continuity to which the General Assembly
considerable importance when filling
become vacant. He also wished to thank
staff, and particularly Mr. Liang, for
""'"'"u~" services rendered to the Commission.
conclusion, he assured the members of the
that the International Law Commis!?ion
very conscious of its responsibilities, as an increated by the General Assembly to assist
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it in carrying out the task assigned to it under Article
13 of the Charter~the progressive development of
international law and its codification. It was in the
discharge of that task that jurists were able to make
their essential contribution to the cause of peace which
they all had so much at heart.
43. Mr. MOROZOV (Union of Soviet Socialist Republics) wished to state that, contrary to the belief of
the Bolivian representative, there was no contradiction
between the attitude of the USSR delegation in the
Economic and Social Council and its attitude in the
Sixth Committee. Both in the Council and in the Committee the USSR delegation had recognized the economic importance of the, problem of the exploitation and
utilization of international rivers; but the legal aspect
of that problem had not been brought up in the Council, where there had never been any question of the
codification of current international law on the subject.
His delegation continued to think that there was no
reason to take at the present session a decision which
would commit both the International Law Commission
and the General Assembly.
The meeting rose at 6 p.m.
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of· recommendations had been drawn up. other bodies
had also worked on the formulation of principles governing the use of international rivers.
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5. The Economic and Social Council, in its resolution
675 IV (XXV), had requested "the Secretary-General to
take appropriate measures for the establishment, within the Secretariat, of a centre to, promote co-ordinated
efforts for the development o£ water resources and,
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water resources development and would foster the
dissemination of relevant information among Governments and interested organizations.
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of the International Law Commission on the work of
jts eleventh session (AI 4169, A/C.6/L.443, 444 and
Add.l and 2, A/C.6/L445/Rev.1) (continued)
Mr. PERERA (Ceylon), supported by Mr. NISOT
,.:.gium) a).ld Mr. TUNCEL (Turkey), asked that a
should be taken first on the joint draft resolution
:.6/L,444 and Add.1 and 2), as the reply by the
rman of the International Law Commission at the
lous meeting to points raised by members had
1sted discussion of the subject.

6. The Bolivian draft resolution would afford opportunities of co-ordinating efforts even among United
Nations organs, and the Secretary-General in classifying available information would undoubtedly collaborate not only with the International Law Commission
but also with the centre set up pursuant to the Econnomic and Social Council resolution.

·'he CHAIRMAN put the joint draft resolution con=
d in document A/C.6/L.444 and Add.1 and 2 to
vote.
·

7. There was now unanimous agreement on the fun..
damental principles of customary international law
governing international rivers, and attempts were
being made to amplify those principles. It was most
desirable that the International Law Commission should
be requested to keep abreast of those developments •

The joint draft resolution was adopted unanimously.

Hr. CW)WDHURY (Pakistan) said thatthepurpose
th,, Bolivian revised draftresolution(A/C.6/L.445/
•J.) was to collect and systematize the customary
pverning a particular aspect of international afand thereby to advance the cause of world peace
curity; as such it was fully acceptable to his
'tleleg:ation. The resolution did not call for the elabora=
any new laws; it simply envisaged the possi=
codifyingexistingcustomarylawonthematter.
it was claimed by some that disputes connected
international rivers could be solved by negotiaprevention was always better than cure and the
.uvu"'-'LlUH and possible codification of existing legiswould go a long way towards eliminating conflict
such matters. His delegation would welcome any
to prornote a better understanding of the probinvolved, as it had in the past supported every
within the United Nations on the subject.

s. Although the Boliviandraftresolutionleftthequestion whether the Commission should seek to draft a
code to be decided by the Commission itself, it must
be realized that codification was a slow process and
the need for recognition of existing cul'jtomarylawwas
so urgent that codification could not keep pace. Fortunately, there existed excellent formulations of the
ru].es of law as applicable to international rivers. In
supporting the Bolivian proposal, his delegation was
confident that existing :rules of customary law govern..
ing international rivers would be respectedwhile those
rules were being reduced to a code.
9. Some ·speakers had agreed in principle that the
International Law Commission should study the ques..
tion, but had maintained that it could not do so as it
was already overburdened with work. However, even
if the matter could not be given priority, a start should
be made; rejection of the draft resolution would be
equivalent to stating that the Commission should not
study the question at all.

In 1953 the Secretary-General had stated that the
~ Tations would welcome any work on the question
1 ·on-profit and non-governmental body that was
LllUE~pendlent of the United Nations. As a result, the
Law Association had in 1954 set up a
-~=J.••..,e on the uses of waters of international rivers.
conference at Dubrovnikin1956, the Association
d a resolution containing a formulation subby the committee which was regarded as a sound
for the further development of rules of interlaw on that subject. At the Association's con=
held in New York in 1958 a statement of
of existing international law and a number

10. Mr. MONACO (Italy) said that, so far as the
Bolivian draft resolution was concerned, the two points
to consider were, first, the scope of the subject matter
and, secondly, the text of the proposal.
-

11. With regard to the subject matter, it should be
clearly established what was desired and what could
currently be undertaken. The draft resolution, even
55
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in its revised form, referred both to the exploitation
of international rivers and to navigation thereon. The
two subjects thus envisaged being clearly distinct the
question immediately arose whether they should both
be studied together. The answer to that question had
been greatly facilitated by the statement made at the
preceding meeting by the Chairman ofthe International
Law Commission. Navigation on international rivers
was already regulated by several bilateral or multilateral conventions, concluded between States which
had a direct or indirect interest in specific waterways. Those conventions had established special systems of international law, which generally reflected
the political, economic and social requirements ofthe
river area in question. In fact, theapplicationof regulations specially adapted t.o regional requirements
seem?d to constitute the general rule. The only useful
contribution, therefore, which might be made from
the pi>int of. view of the progressive develop~ent of
the relevant law, would be to searchthatbody of rules
of special law for certain common principles. That
process, however, would plainly yield such modest
results that the special systems would remain not
only necessary but indeed preponderant. Clearly, then,
the questionofnavigationoninternational rivers should
be left aside and the Committee should confine its
attention to the utilization of international waters.
12. The desirability of establishing rules of international law governing the utilization of certain international waters had long been recognized. The basis
of any legal notion in that connexion was that the alteration by a State of natural features on its territory
in a manner prejudicial to other States would constitute
abuse of territorial power. That fundamental idea
needed developing into a system of legal rules which
would allow the coexistence of interests that did not
always coincide. That need had been recognizedbythe
Institute of International Law as early as 1911 and a
convention on the development of hydraulic po'wer of
concern to more than one State had been signed at
Geneva in 1923 by seventeen States. From the very
outset it had been recognized that international waters
must be viewed, in that context, as sources· of power
and as resources of potential benefit to agriculture.
T~e problem had been exhaustively considered by certam learned authors, particularly Smith in his fundamental treatise publishecj. in 1931 and Sauser-Hallin
1953, but even the latter had only been able to establish two points, neither of which was as yet a rule of
general international law: that the international law
governing relations between neighbours applied also
to the industrial use of international waterways and that
the two riparian States exercised a condominium over
the hydraulic power obtainable from a frontier river.
13. Valuable work on the question had also been
done by the International Law Association, even
though the scope and complexity of the problem had
thus far prevented it from formulating any definite
conclusions. The basis for subsequent research was
admittedly provided by the Dubrovnik resolution of
1956 and by the New York resolution of 1958. But
even the latter listed only a very limited number
of recognized principles of international law, accompanied by an expression of hope that the United
Nations and the specialized agencies would undertake
the collection, exchange and dissemination of the
relevant legal information. In that connexion, important work had also. been done by the Economic
Commission f.or Europe, in its study of the "Legal

Aspects of the Hydro-electric Development ~
and Lakes of Common Interest" . .1/
"'1Vers
14. With reference to the text of the Boliv'
resolution, he believed that the preamble sh :;I~ draft
of 11international waters 11 rather than of "int~r :peak
10
rivers". The wider expression would also cov na hal
and other masses of water capable of exploite~.lakes
use by several States in common. Nor was th~;~n or
need for the preamble to speak of both internat· any
and "inter-Statal 11 waterways, as had been su Ional
in the withdrawn Belgian amendments (A/C.B/~~sted
46
Such an elaboration, perhaps designed to indic t · ).
ters forming the frontier between two States as e wah,
rfl
' eernect
some ow supe uous. The preamble also seem d
go too farinspeakingofthe wdesirabilityof introd e. to
uniformity and order 11 • Such an expression sugguc~ng
that codification was already considered possibles ed
desirable, although the General Assembly was st~lf~d
no position to decide that point. The formula us d ~n
the Belgian amendment, which did not prejudg: thn
~ssue, seemed prefera,ble. And in any event, the worct!
in practice n should be deleted, for the only rules
which could currently be studied or later codifi d
were juridical rules.
e
15. Lastly, the Italian delegation believed that the
order of the two operative paragraphs should be reversed. The first :task was research and classification
in the absence of which the International Law Com~
mission could take little action. For the same reason
the Secretary-General should be requested to under.:
take h~s task of research without any mention being
made m the request of "collaboration with the International Law Commission". Nor should he be asked
to analyse the material, for analysis implied critical
appreciation. The draft resolution should end with the
paragraph requesting the Commission to study the possibility of codifying the subject, the paragraph being
worded in the manner suggested in the Belgian amendment,
16. Mr. SALAMANCA (Bolivia) said that his delegation
would submit a second revised text of its draft resolution. That text would take into account all the views
expressed by delegations ·and should therefore meet
all valid objections.
17. Mr. CHARDIET (Cuba)saidthatthereasonswhich
had prompted the Cuban amendment (A/C.6/L.447) to
the Salvadorian draft resolution (A/C.6/L.443) should
be self-evident. He had supported the Salvadorian draft
resolution from the outset, firmly convinced that the
institution to which it referred had to be both safeguarded and perfected. In that connexion, it had been
gratifying to see the supportvoicedforthe Salvadorian
proposal by states with relatively little practical ex·
perience of asylum, which nevertheless recognized the
urgent importance attached by the Latin American
countries to the codification of the relevant rules.
18. Some delegations which had spoken in favour of
the right of asylum had voiced certain reservations.
At the 608th meeting the Mexican representative, for
example, had expressed the fear that rendering the
institution universal might greatly weaken it. That
could never happen, however, for codification had to
be designed to safeguard the interests of peoples and
the International Law. Commission wouldcertainlyas-

_!/Economic Commission for Europe, document E/ECE/136.
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certain what those interests really were. The institution could only be weakened by abuse, if common
crimes were qualified as political offences. There
was adiilittedly the basic difficulty of finding a universally acceptable definition of a political offence, on
which his delegation's views were already known. In
that connexion, the Mexican representative's idea of
a small arbitral tribunal, which would rule in cases of
disagreement on the nature of the offence committed,
certainly seemed worthy of consideration. On the other
]land, a clear definition of a political offence would
make such a tribunal superfluous. It was equally obvious that when the last dictatorships disappeared,
both in Latin America and elsewhere, the causes for
the exercise of the right of asylum would also cease
to be.
19. The USSR representative had, at the 609thmeeting,
opposed the Salvadorian proposal on both procedural
and substantive grounds. In the first context, he had
contended that the proposal was unnecessary, as the
right of asylum was already included on the provisional list of topics for codification. The Cuban delegation believed, however, that a courteous and necessary reminder to the International Law Commission
would violate no procedural rule whatever. And not
only the basic proposal but also the Cubanamendment,
suggesting that the question of the right of asylum
should be given priority, was clearly without prejudice
to the prior completion of the drafts already before
the Commission. On the other hand, the question desenred urgent treatment, for any legislator's most
sacred duty was.to protect human life. That principle
was as applicable in the international as inthe national
sphere. The Sixth Committee in fact seemed to be
largely in agreement on that humanitarian aspect of
problem.
20. As to the objection raised by the representatives
the United States and the Soviet Union that the
Commission on Human Rights was studyingterritorial
asylum, it was admittedly only reasonable that the
International Law Commission should take that work
into consideration. It seemed doubtful, however, whether the entire law concerning territorial asylum could
be magically condensed into a single !l-rlicle.
21. In conclusion, therefore, the Cuban delegation still
believed that the codification in question was necessary
and deserved priority. But in order not to weaken the
support which should be forthcoming for the Salvadorian proposal, the Cuban amendment (A/C.6/L.447)
would be withdrawn.
22. Mr. TUNCEL (Turkey) pointed out that the Salva~orian draft resolution clearly envisaged the codificatton of both the territorial and the diplomatic aspects
of the right of asylum. Many delegations had stated,
however, that territorial asylum was more of a human
question and thus essentially within the compe-. e. of the Commission on Human Rights. That ComlllisslOn was in fact already preparing a detailed draft
declaration on· the subject.· The Sixth Committee might
accordingly decide to leave that aspect of the question
and to concentrate solely on diplomatic asylum.
23. In considering whether diplomatic !l-Sylum was a
:matter calling for urgent action by the International
Commission, his · delegation· had been struck by
important point: as was clear from the statetheir representatives, the Iberian-American
attributed to the question a much wider scope
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than that accepted in standard EuropeaR doctrine. For
example, they included in the problem matters such
as safe conduct, or asylum on warships or foreign
military bases. In European doctrine and practice, on
the other hand, the subject was generally restricted
to asylum on the premises of a diplomatic mission,
and .the right of asylum was deemed to derive from
the inviolability of such premises.
24. The difference between those two schools of thought
was very important, for the Iberian-Arilerican view
rendered the subject so wide that it could only be regulated-as indeed it was among the Iberian=American
States themselves-by a series of special conventions.
On the other hand, if the more limited view was accepted, the relevant provisions could only properly
appear in the expected convention on diplomatic intercourse and immunities. In that connexion, he recalled
that stipulations relating to the question of asylum had
been proposed by two members of the International
Law Commission during the Commission's discussion
on the draft article on inviolability of the mission
premises •.Y On that occasion the Commission had decided not to include any such provision, because the
topic was already on the Commission's programme of
work. The Turkish delegation believed, however, that
the final convention on diplomatic law should contain
some stipulations on the subject, and other States also
would no doubt make proposals to that effect when the
final text of the convention came to be prepared. Only
if that initiative proved unsuccessful would it be necessary for the Commission to consider the question
as a separate topic,
25. Mr. ERADES (Netherlands) inquired whether the
representative of the Secretary-General couldgivethe
Committee a rough estimate of the cost ofimplementing operative paragraph 2 of the Bolivian revised draft
resolution {A/ C.6/L.445/Rev .1).
26. Mr. STAVROPOULOS (Legal Counsel) said that in
view of the fact that the Bolivian delegation was planning to circulate a second revised draft resolution, it
would be premature for the Secretariat to give any
estimate at that time, In his opinion, however, any
action on the part of the Secretariat which would be
iiwolved in the Bolivian plan could be absorbed in the
regular work of the Office of Legal Affairs and would
not call for any additional expenditures.
27. Mr. ,YASSEEN (Iraq) said that as the International
Law Commission at its first session had included the
right of asylum in the provisional list of topics of
international law selected for codification (A/925,
para. 16), the Salvadorian draft resolution (A/C.6/
L.443) was, in a sense, unnecessary. However, since
the codification of that branch of the law was obviously
important, the draft resolution might constitute a useful reminder to the Commission and for that reason
his delegation was prepared to support it. He could
not agree to the Cuban amendment (A/C.6/L.447) to
the Salvadorian draft resolution, since to request the
Commission to give priority to the topic of the right
of asylum would inevitably delay the Commission 1s
work on other, and perhaps equally important, topics.
28. Mr. ESCOBAR (Colombia) observed that although
it might be true that, as some had argued, the development of the law on the right of asylum could be at.b'Yearboo!c of the International Law Commission, 195~, Vol. I (United
Nations publication, Sales. No.: 1957,V,5, Vol·. I), 394th rqeeting.
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tributed in part to the existence of dictatorships and
the lack of polttical maturity in certain nations, the
philosophic roots of the right of asylum were to be
sought less in such purely external factors than in
fundamental Christian principles and in the idea of
respect for the human person. The problem was one
of universal interest and the codification of the pre~
vailing rules on the right of asylum would help to give
all nations a more precise knowledge of their obliga=
tions with respect to that right. He could not accept
the argument that since the topic was already on the
Commission's agenda, it was unnecessary to adopt a
special resolution requesting the Commission to under-take its codification. If the subject was one of impor-tance, and if the Commission was called upon to
consider it eventually in any case, he could not see
why the Commission should not consider it now. Nor
could he agree with the Soviet representative that the
Sixth Committee should postpone any decision on the
matter until the Commission on Human Rights had completed its consideration of the right of territorial asy=
lum. While fully appreciating the fact that the Soviet
delegation itself proposed to include an article on the
right of asylum in the draft International Covenants
on Human Rights, he believed that the International
Law Commission should lose no time in going ahead
with its own study. He again urged the Committee to
support the Salvadorian draft resolution.
29. Mr. NISOT (Belgium) said that, in his interpretation, · the aim of the draft resolution was the codifi=
cation of general rules of international law on the
matter and not of rules which werepeculiarto certain
States or groups of States. He asked whether the
Chairman of the International Law Commission shared
that view.
30. Sir Gerald FITZMAURICE (Chairman of the International Law Commission) said that he couldonlyreply
to that question in his personal capacity, as the Com=
mission would necessarily take its own position in the
matter. In its work of codification, the Commission,
of course codified general rules of international law
and not any purely local practices. Nevertheless, with
regard to method, the Commission considered itself
free to study all possible sources of international law
which might prove useful in its work of codification;
thus, if a certain practice in international 'law was
highly developed in one particular part of the world
and had become more or less codified on a .regional
level, the Commission would certainly take it fully
into account, He naturally could not say to what extent
the Commission would adopt it as representing the
general practice in international law,
31. Mr. URQUIA (El Salvador) recalled that the Soviet
representative had pointed out, as an argument against

Litho in U,N.

the Salvadorian draft resolution, that the t~
right of asylum was already under discussion? the
Commission on Human Rights and that the Soviet~ ~he
gation proposed to include an article on the ri ~t e..
asylum in the draft International Covenants on Hg of
Rights. To that argument he would reply, firstly~n
the Commission on Human Rights was concerned nl t
with the right of territorial asylum, whereas the ~
of dip~omatic asylum was of equal importance,r~~ t
s.econdly, that the one article whi~h the Soviet dele <1_:
twn proposed ~o. devote to the nght of asylum wo':d
hardly be suffiCient adequately to cover such a co ..
prehensive subject. Moreover, in view of the s:U
progress made in the drafting of the Covenant on Ci~;
1
and Political Rights, it was only too likely that th
adoption of that one articl~ would be put off indefinitely~

J

32. He could not share the Turkish representative's
view that it would be more prudent to postpone con~
sideration of the right of diplomatic asylum until it
could be included in a convention on diplomatic inter-course and immunities. The important and complex
subject of the right of diplomatic asylum, which constituted an independent legal institution in its own right
could not properly be codified within such a convention:
What was urgently needed was a general, world-wide
regulation of the right of .asylum in both its diplomatic
and its territorial aspects. For that purpose neither a
convention nor a mere declaration would be enough. He
pressed for an early and favourable vote on the Salvadorian draft resolution.
33. Mr. CHAMANDY (Yemen) saidthatowingto diver-gencies of opinion concerning the existing law, the
principles and rules relating to the right of asylum
often gave rise to confusion, misinterpretation and even
abuse. It was common knowledge that there had been ·
cases where common criminals had been able to find
refuge by invoking the right of asylum. In view of the
growing belief that a universal code clearly defining
the right of asylum should be formulated as soon as
the International Law Commission considered it advisable, his delegation would support the Salvadorian
draft resolution (A/C.6/L.443).
34. With respect to the Bolivian revised draft resolu. tion (A/C.6/L.445/Rev.1), he reservedhis delegation's
position,
35. Mr. PERERA (Ceylon) moved the adjournment. of
the meeting.

The motion for adjournment was carried by 33 votes
to 22, With 6 abstentions.

The meeting rose at LlO p.m.

SIXTH COMMITTEE, 612th
MEETING
Wednesday, 14 October 1959,
at3.25 p.m.

ing general debate on the subject. The LatinAmerican
countries considered that, having regard to the expe. rience obtained with respect to the two forms of
asylum and to the state of customary law in the matter, it was possible to codify that noble institution
which was based on the principle of human solidarity.
Codification would help to temper the passions engendered by political struggles and to alleviate the sufferings of those who became the victims of those
struggles, and would therefore serve a just cause. It
should be noted, moreover, that the Latin American
countries were, in fact, the countries that had the least
to gain by codification, sincetheyhadwell-established
customs and practices, not to speak of the conventions
actually in force. Asylum, however, was not an institution that was peculiar to Latin A:q1erica; it was
practised in other regions oftheworldand, to take the
purely utilitarian point of view, the rulers of today
should remember that it was not impossible for them
to become yictims of persecution tomorrow. It would
thus be in their own interest to support the proposal
of the Salvadorian delegation.
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Mr. Alberto HERRARTE (Guatemala).
AGENDA ITEM 55

of the International Law Commission on the work of
its eleventh session (A/ 4169, A/C.6/L.443, A/C.6/
J_.445/Rev.2) (continued)
The CHAIRMAN invited the Committee to continue
sion of the Salvadorian draft resolution (A/C.6/
He announced that the Committee would take up
Bolivian revised draft resolution (A/C,6/L.445/
.2) after the vote on the Salvadorian text,·
Mr. PERERA (Ceylon) expressed his delegation's
that the Committee, instead of pressing the InterLaw Commission to undertake a particular
should leave the Commission entirely free to
when was the appropriate time to begin the
;uuull'"-"·'uu of a given subject. He would, however, be
to vote for the Salvadorian draft resolution, as
fully approved the principle of the codification of
right of asylum.

7. The Chairman of the International Law Commission had said (610th meeting) that the question of the
right of asylum should be studied independently of that
of diplomatic intercourse and immunities. The Ecuadorian delegation entirely agreed. Indeed, it consid=
ered that diplom;:~.tic asylum and territorial asylum
should form the subject of two separate studies. Diplomatic asylum derived from the principle of the inviolability of the premises of diplomatic missions, which
had always been applied in international relations.
Public opinion, moreover, had always regarded the
granting of asylum and the non,.;violation of the
premises of diplomatic missions as evidence of a
country's degree of civilization. Ecuador, which had
signed the Havana Convention in 1928 and which had
opened its doors wide to the victims of ideological
struggles, would vote in favour of the Salvadorian
draft resolution.

Mr. TABIBI (Afghanistan) supported the views of
representative of CeylOn. It hardly seemed necesto adopt a resolution on the lines proposed by the
delegation. Not only was the right of
already on the list of topics that the InterLaw Commission had selected for codification,
the Commission's Chairman, who was taking part
the discussion on the agenda item under considcould very well inform the Commissionofthe
rian Government's wishes and of the views
on the subject in the Sixth Committee.
, in view of the lively interest that asylum
in Latin America, it might be awkward for
countries of that region if they were called
to vote on the draft resolution.

8. Mr. NISOT (Belgium) pointed out that there was no
longer any justification for fearing that the International Law Commission might accordunduepriority
to the codification of the right of asylum, since the
Cuban delegation had withdrawn its amendment (A/ C .6/
L.447).

Mr. WOODARD (Australia) considered that it
to be established whether the adoption of the
draft resolution would or would not have
ct in practice of inducing the International Law
·~'"'''""J.un to give somemeasure of priority to the
~·~"·••v'u of the right of asylum.

9, Mr. PARRY (Canada) said that his delegation would
vote for the draft resolution on the clear understanding
that the International Law Commission would be completely free to decide not only whenitwould undertake
the new task, but also whether the subject was ripe
for international codification. His delegation wished to
associate itself with the remarks that had been made
about the need to take into account the work on territorial asylum on which the Commission on Human
Rights was at present engaged.

GUZMAN (Ecuador) said that in its three
the text of the draft resolution in question
clear and left the Commission come to determine when the new task should be
Asylum was an institution which went beyond the
of Latin America and was steadily increasing
.:unno·rt~
As the Colombian representative had
out, it was regrettable that one of the great
the USSR, had not contributed to the interest-

10. Mr. TUNCEL (Turkey) said that it was extremely
important, if the Salvadorian draft resolution was
adopted, that the International Law Commission should
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know in what cirm.)mstances and with what reservations
that the question was still so controversial,~
it had been appr9ved. His delegation was prepared to
American continent as well as in other parts 0~ t e
support the draft resolution if the Sixth .Committee's
world, that it was not ripe for universal codificatio 11 ~e
111
report set out in detail the different views expressed
the sense of article 15 of the Statute of the Internati
Law Commission.
·
onal
in the course of the debate.
11. He recalled that at its first session the International Law Commission had requested one of its
members, Mr. Yepes, to prepare a working paper on
the right of asylum (A/925, para. 23). When, at the
Commission 1s second session, Mr. Yepes had declared
that he would prefer to postpone presentation of the
paper he had prepared in view of the fact that a case
.concerning the right of asylum was pending before the
International Co1:1rt of Justice, the Commission had
decided not to place the question on its agenda (A/1316,
para. 12). As the decision in the Haya de la Torre case
was now known to the International Law Commission,
the latter might perhaps decide-if it agreed with its
Chairman that there was much to be gained by working
on .several subjects simultaneously-to appoint a
special rapporteur to consider the question pending a
decision as to when it would begin the proposed work
of codification.
12. Mr. DOUC RASY (Cambodia) pointed out that
international law made a classic distinction between
diplomatic asylum and territorial asylum, the former
being an exception to the sovereignty of a State over
its territory and the latter an exception to the sovereignty of a State over its nationals. Inasmuchas the
right of asylum was a right that could be considered
either from the viewpoint of the person requesting
asylum, or from the viewpoint ofthe relations. between
the state granting asylum and the State by which the
person requesting asylum was sought, it might perhaps be more prudent, instead of entrusting the study
of territorial asylum to the Commission on Human
Rights and that of diplomatic asylum to the Inter.,..
national Law Commission, to disregard the classic
distinction and to assign the study of the first aspect
of the right of asylum generally to the Commission on
Human Rights, and that of the second aspect to the
International Law Commission.
13. Mr. GONZALEZ (Mexico) explained that his delegation would abstain from voting because it had serious
doubts about the advisability of undertaking the international codification of the right of asylum. Furthermore, while appreciating the reasonswhichhadledthe
delegation of El Salvador to submit its proposal, the
Mexican delegation feared that, in practice, the proposed codification might make Governments hesitate
to grant asylum freely and thus undermine that laudable
institution.
14. Mr. HERA VI (Iran) said that he would vote in
favour of· the draft resolution as his delegation considered it desirable that that important branch of
international law should be considered by the International Law Commission. Nevertheless he hoped that,
if the draft resolution were adopted, the International
Law COmmission would take full acount of the work
currently being done by the Commission on Human
Rights on the question of territorial asylum.

,I

15. Mr. MESSINA (Dominican Republic) said that his
delegation would vote against the draft resolution,
firstly because the Dominican Republic had, some
years previously, denounced the regional agreements
of Havana (1928) and Montevideo (1933) on diplomatic
asylum and was not bound in that matter by any other
international instrument and, secondly, beqause itfelt

16. Had the draft sought merely to encourage th
progressive development of internationallawonter .:
to rial asylum by means of the conclusion of a generr
1
convention, his delegation would have been happ/~0
support it, for it was clear from the statement of th
grounds on which the decision of the International Cou~
of Justice!! was based that that form of asylum had
different basis in law than diplomatic asylum and,
his Government's opinion, it .would not infringe th~
sovereignty of States or trespass on their jurisdic-tional competence.

t

17. Mr. URQUIA (El Salvador) thanked those representatives who had announced their intention of supporting his draft resolution (A/C.6/L.443).
18. He reminded the Committee that at the seventh
session of the· General Assembly in 1952 the Yugoslav
delegation had submitted to the Sixth Committee a draft
resolutionY which sought to give priority to the codification of the· topic 11 Diplomatic intercourse and
immunities 11 • During the discussion on that draft the
Colombian representative, supported by the Bolivian
representative (315th meeting, para. 34), had proposed
an amendment Y requesting the International Law
Commission also to treat as a priority topic the "Right
of asylum 11 • The Chairman of the Sixth Committee and
Sir Gerald Fitzmaurice, the representative of the
United Kingdom at that time, had rightly emphasized
that, although the question of the right of asylum was
in many respeds linked to the question of diplomatic
intercourse and immunities, it was a separate item on
the agenda of the International Law Commission; the
Colombian amendment had then been rejected.
19. It was interesting to note in that connexion that at
that time the representative of the Dominican Republic
had stated (316th meeting, para. 13) that his country
was sensible of the humanitarian considerations on
which the institution of bona fide diplomatic asylum was
based but that, in order not to create confusion in the
process of codification between diplomatic immunities
and diplomatic asylum, hewouldabstainfrom voting on
the Colombian'amendnien.t, however closely related the
two questions might be.
20. With regard to the wording of the Salvadorian
draft resolution (A/C.6/L.433), he emphasized that he
had introduced nothing new. In the operative paragraph
he had merely taken the formula in resolution 799
(VIII) which the General Assembly had adopted at its
eighth session on the initiative ofthe Cuban delegation.
The International Law Commission had never considd
ered that the Assembly was attempting to use that
formula to bring pressure .to bear on it and the fears
which had been expressed in that connexion were not
justified.
21. He therefore hoped that the Sixth Committee would
adopt the draft resolution before it.
lJ Colombian-Peruvian asylum case, Judgment of November ~·
1950:
Reports 1950, p. 266.
JJ Official Records oftheGeneralAssembly, Seventh Session, A~
agenda item 58, document A/C.6fL.248.
ll Ibid., document A/C.6/L.251.
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:Mr. MESSINA (Dominican Republic), replyin~ to
representative of El Salvador, explained that the
-'""'"·n Republic had abstained from voting on the
:nuJJ.U'~·-·-- amendment in 1952 simply because, at that
it had not yet denounced the regional agreements
Havana and Montevideo. Having subsequently done
however, because the institution of diplomatic
had·on many occasions beenusedasa political
and· as a means of intervening in the internal
of States, it would have to vote against the
rian draft resolution. Moreover, there was no
SJ,J.l.l'-'~--·~·· for that text, since, as the International
of Justice had recognized in its decision of
November ;1.950, there was no consistent and unicustom with respect to diplomatic asylum which
accepted as law.
:Mr. SALAMANCA (Bolivia) pointed out that in 1952
delegation had been anxious that the International
Commission should examine the question of the
of asylum in order to settle the doubts raised by
judgement of the International Court of Justice.
being a Latin American country, its approval
institution of asylum was beyond doubt and it
no intention of opposing any attempt to codify the
relating to asylum. His delegation would therevote in favour of the draft resolution but it still
that codification was possible oilly if all
States, and first and foremost the gre·at
accepted the principle of diplomatic asylum,
was not the case.
Mr. PERERA (Ceylon), speaking on a point of
, asked for the closure of the debate in accordwith rule 120 @ of the Assembly's rules of
cedure.
The Ceylonese motion was rejected by 4'7votes to '7,
18 abstentions.

Mr. URQUIA (El Salvador) drew the attention of
representative of the Dominican Republic to the
that custom was also a source of international
• The right of asylum had always been recognized
the Latin American States and the fact that the
~v~•uu•va.u Republic had denounced the agreements on
should not absolve it from any commit=
in the matter.
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Abstaining: Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Albania, Australia,
Bulgaria, Byelorussian Soviet Socialist Republic,
Cambodia, Czechoslovakia, Hungary, Mexico, Poland,
Romania.
The draft resolution submitted· by El Salvador
(A/C.6/L.443) was adopted by 63 votes to 1, with
12 abstentions.

28. The CHAIRMAN invited the Committee to consider
the new revised text of the Bolivian draft resolution
(A/ C.6/L.445/Rev .2) on international rivers.
29. Mr. SALAMANCA (Bolivia) explained that the
revised draft took into account comments made at
previous meetings by various delegations, to whom he
expressed his thailks.
30, The will of Governments was of unquestionable
importance in any attempt at codification. Many ofthe
members of the Sixth Committee were legal advisers
to their respective Governments. It would therefore be
extremely useful toholdadiscussiononthedraft reso=
lution even if the latter were not eventually adopted,
for it would indicate what the chances of codification
were.
31. Replying to the criticisms voiced by the repre=
sentative of El Salvador and Cambodia, he emphasized
that the new text was based on the desire to find a
common denominator and represented the outcome of
consultations with several other members of the
Committee.
32, Mr. LACHS (Poland) acknowledged that the new
revised text represented a definite improvement on the
earlier texts. There were, however, some amendments
he would like its sponsor to make.
33. He proposed that operative paragraph 1 {t>) should
be deleted, since it was too early to provide for the .
inclusion of the question in the agenda of a future
session of the General Assembly. A proposal to that
effect could always be made later on, if necessary •
34. Paragraph 2 was also unnecessary. The Secretary=
General himself should decide whether he wished to
call upon the Member States for the information he
would need.

He asked for a vote by roll=call on his draft

35, Subject to those changes, the Polish delegation
was ready to support the Bolivian draft resolution.

The CHAIRMAN requested the Committee to vote
roll-call on the Salvadorian draft resolution (A/C.6/

36. Mr. NISOT (Belgium) and Mr. ERADES (Nether=
lands) associated themselves with the views expressed
by the Polish representative, agreeing with him that
paragraph 1 ("Q) and paragraph 2 of the operative part
should be deleted.

Thailand, having been drawn by lot by the Chairman,
called upon to vote first.

In favour: Thailand, Tunisia, Turkey, Union of South
United Arab Republic, UnitedKingdomofGreat
and Northern Ireland, United States of America,
Venezuela, Yemen, Yugoslavia, Afghanistan,
'1.rgienltin:!l.. Austria, Belgium, Bolivia, Brazil, Burma,
n, Chile, China, Colombia, Costa Rica,
Ecuador, El Salvador, Ethiopia,
aeJ·::~t·inn of Malaya, Fiilland, France, Ghana, Greece,
~U::LteJmala. Haiti, Honduras, Iceland, India, Indonesia,
Iraq, Ireland, Israel, Italy, Japan, Jordan,
Liberia, Netherlands, New Zealand, Nica' Pakistan, Panama, Paraguay, Peru,
Portugal, Saudi Arabia, Spain, Sudan,

Dominican Republic.

37. Mr. CACHO ZABALZA (Spain) observed that the
text before the Committee was a new draft resolution
rather than a simple revision. The passage referring
to the exploitation of international or inter-State water=
ways and navigation thereon (A/C.6/L.445), which had
prompted the Spanish delegation to reaffirm its posi=
tion on maritime problems, had been deleted alto=
gether. The text now dealt with oilly one particular
case, that of international rivers.
38. The representative of Sweden had pointed out the
difficult problems raised by the first revision of the
draft (A/C.6/L.445/Rev.l). His delegation was pleased
to find that the present draft seemed entirely satisfactory. The problems referred to initwereworthy of
the attention of the International Law Commission, and
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the proposed study could be undertaken by the Secretariat as part of its regUlar assignments. The revised
draft resolution was also drafted in much less cate=
gorical terms than the original one.
39. His delegatiop. would therefore be happy to vote in
favour of the revised draft resolution submitted by
Bolivia (A/C.B/L. 445 /Rev. 2).
40. Mr. HOLMBACK (Sweden) said that his delegation
would also vote in favour of that draft, as it took into
account the ob]' ections to the orimnal text which his
delegation had expressed during o~
the general debate.
41. Like its predecessors, the new text contained the
expression 11international rivers 11 • In -his view1 that
expression should manifestly include not only interState rivers in the strict sense, but also lakes forming
part of an inter-State hydrographic system.
42. Mr. PARRY (Canada) also expressed satisfaction
with the new Bolivian text. Canada was very familiar
in practice with the legal problems connected with the
utilization and use of international rivers, and in his
delegation's opinion, a simple study of the possibility
of codifying the legal rules involved presented very
great difficulties. Moreover, such a study must not be
prejudicial to existing regional treaties.
43. Nor must it be forgotten that several private
institutions hadcarriedout studies ofworld=wide scope
on the subject. Duke University and New York Uni=
versity, the Canadian branch of the International Law
Association, the Institute of International Law and the
Inter-American Bar Association were actively concerned with the problem. In drafting the report he was
asked to make, the Secretary=General should take due
account of the work already accomplished.
44. It would also seem advisable to wait until that
report had been completed and circulated to_ Govern=
·ments before contemplating the inclusion of the ques•
tion in the agenda of a General Assembly session.
45. His delegation would be glad if the representative
of the Secretary=General could provide some detailed information regarding the financial implications and
technical aspects of the proposed report, the prepara=
tion of which would undoubtedly require considerable
work.
46. Mr. PAYSSE REYES (Uruguay) said that his
delegation was in favour of the establishment ofinternational rules governing international waterways and
international rivers, and accordingly welcomed the
Bolivian initiative.
47. With regard to the text of the draft resolution
(A/C.6/L.445/Rev.2), he agreed with the representa=
tive of Poland that operative paragraph 2 was unnecessary, since it seemed to be a repetition of paragraph 1 (~) (i). He also considered that paragraph 1 (g)
should be deleted, since it was premature to ask for
the inclusion of a question in the agenda of a future
session of the General Assembly.
48. As the representative of Sweden had pointed out,
the term "international rivers" in the preamble was
too. restrictive. It should be replaced by "waters in
international use 11 or 11international waterways and _
rivers"~

49. The draft resolution -requested the SecretaryGeneral to prepare a report containing, inter alia, an
analysis of existing bilateral and multilateral treaties
and an analysis of decisions of international tribunals.

However, since the emphasiswasonthe~
the question, it was the International Law Co asp_ect of
rather than the Secretariat that was comnunlSSion
undertake the. study. Accordingly, if it was apetent to
to the Bolivian representative, the words "thgr;eable
11
tary-General in operative paragraph 1 s~ ecre11
replaced by the International Law Commissio:~.d be
50 · In conclusion, he wished to state that altho h
delegation would vote in favour of the draft res ~.his
that vote did not imply that his country was in° f 100•
of a codification of the subject.
avour
51. Mr. TABIBI (Afghanistan) considered that the
subject was very complicated and that it would be cliff
cult both for the_ United Nations Secretariatandfor t~International Law Commission to study it inasmuch e
no uniform rules in the matter existed; Several n as
governmental institutions and learned societies ~~
already dealt with the subject, but the studies they had
published had tended to be technical. Accordingly .
preparing his report, the Secretary-General sho~~
carefully adhere to his terms of reference and deal
only with the legal aspect of the question.
52. Mr. PERERA (Ceylon) was gratified to note that
in drafting his revised draft resolution, the representative of Bolivia had taken into consideration the remarks
made by the Chairman of the International Law Com·
mission, to the effect that the Commission could not
deal with the question until the Secretariat had made
the pr?liminary study. He approved the preamble
unreservedly but agreed with other representatives
that operative paragraph 2, being a repetition of
paragraph 1 (i), should be deleted. Moreover, everyone
was aware that although the verb "invite" was used_ in
diplomatic language, it in fact imposed an obligation.
He also considered that paragraph 1 (Q) was not
appropriate.
53. Mr. ZEMANEK (Austria) asked whether the
remarks made by the preceding speakers were suggestions only or formal amendments. If they were .
formal amendments, it would not be appropriate to
delete paragraph 2, since the Secretary-General could
not collect the information his report was to contain
pursuant to paragraph 1 (i) without the co-operation of
Member States.
54. Mr. SALAMANCA (Bolivia) said that he would
make no further revisions to the text of his draft
resolution. If the members of the Committee wished to
submit amendments to it, they could do so orally or in
·writing in accordance with the usual procedure andthe
Committee would decide whether or not to accept them.
For his part, he would confine himself to taking note of
the various opinions expressedandwouldreplytothem
later.
55. Mr. EL=ERJAN (United Arab Republic) co~~ratu
lated the Bolivian representative on the conc1hator;
spirit he had shown inpreparingthe revised text of hiS
draft resolution. He had no objection to the pream~le;
which was vecy clear. When the "preliminarystudi~~e
had been made, Governments could decide on
measures to be taken.
56. Unfortunately, the operative part was not soc~~~=
as the preamble. He agreed with the Polish represe tu
tive that paragraph 1 (b) should be deleted as the fu r~
could not be prejudged, Nor did he approve of p:r~o
graph 2. It was customary to ask Gover~en suld
submit their comments on a specific project; 1t ~0 ry
accordingly be advisable to make the prelimlna
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·and then submit them to Governments for
..,nu:;,.w~· For those reasons his delegation would be
to vote for the draft resolution as it stood,

States regarding legislation which is common to them
and practice which is generally accepted by them in the
matter". He was proposing that amendment formally.

:Mr. NEDBAILO (Ukrainian Soviet Socialist Repub-=
associated himself with the opinions expressed by
representatives who had proposed the deletion of
-~'n'·lf'""~ il (Q} and 2. The provisions in those parawere out of place in the draft resolution. The
was not logically arranged.

63. His delegation would also associate itself with the
opinion expressed by the Polish representative and the
other representatives who had taken the same view.

The Bolivian representative asked that amend=
to his draft resolution should be submitted in
although he had revised the text several times
debate had started. Why was he not prepared
do so again?
:Mr. SALAMANCA (Bolivia) speaking on a point of
replied that he could not go on submitting
drafts to incorporate all opinions. He urged
amendments should be submitted orally or in
so that the Committee could take a decision
them.
:Mr. MAURTUA (Peru) felt that it would be inad=
to replace the words 11the Secretary-General 11
"the International Law Commission 11 inparagraph1
proposed by the Uruguayan representative, since
latter appeared to be attributing functions to the
1te 1:=•w.ua.~ Law Commission which it did not possess.
also thought that it would be undesirable to substi=
the vague expression "international waters" for the
"international rivers 11 •
In that connexion he asked the Bolivian repre=
what the judicial consequences would be of an
of existing bilateral and multilateral treaties.
that analysis include conclusions or not? If it
principles accepted by some States might be
not to have sufficient legal validity for codifi=
It would be better therefore if the Secretary=
merely collected information which would
it possible to determine whether the subject was
for codification.
Mr. RIZK (Lebanon) said that he didnotthink that
was a pressing need to undertake preliminary
relating to the legal problems in connexion with
utilization and use of international rivers with a
to determining whetp.er the subject was approfor codification. other United Nations organs had
undertaken a similar study and it would be
to await the results. His delegation was
ss prepared to support the draft resolution
certain reservations. Sub-paragraphs (ii), (iii)
(iv) of operative paragraph 1 were perfectly
v""'""'"'L"'- but sub-paragraph (i) w;:ts not. It would be
to include in the ,Secretary-General's
information concerning the unilateral.legis=
and practice of individual States in connexion
the. utilization of international rivers, particu=
those laws and practices which were not shared
contested by other interested States. The
of the draft resolution was to ascertain whether
Lnt~lrnati<omll 11 rules and practice were appropriate
The text should accordingly be
as follows: 11InformationprovidedbyMember

64. The CHAIRMAN requested the Lebanese representative to submit his amendment in writing at the
next meeting.
65. Sir Gerald FITZMAURICE (Chairman of the
International Law Commission) said that if the General
Assembly adopted the Bolivian draft resolution the
International Law Commission might some day have
the question before it. In that case, the Commission
would be grateful for any information it could get. It
would therefore instinctively prefer that paragraph 2
should be retained. However, the substance of that
paragraph was implicit in paragraph 1 (i), and no
difficulty would therefore result if paragraph 2 were
deleted. What, however, would the situation be if the
amendment proposed by the Lebanese representative
was adopted? As Chairman of the International Law
Commission, he could not approve that amendment.
International law was based on the practice of States.
In the process of codification, it was useful to know the
practice of each State in order to deduce the general
practice. The Secretariat had already compiledexten=
sive documentation on the practices of individual States
and the material had been used as a basis for the work
of the International Law Commission, notably in the
preparation of the draft articles on diplomatic intercourse and immunities (A/3859, para. 53). That was
the very stuff out of which internationallawwas made.
66. A proposal had been made for the deletion of
paragraph 1 (g), on the grounds that therewas nothing
to prevent Member States from requesting that the
item should .be included in the General Assembly's
agenda. That was true, but Member States must be
provided with information on the question and as their
only source of information was Governments if para=
graph 1 (g) was deleted, paragraph 1 (i;!) should there=
fore provide that the Secretary-General's report
should be transmitted to Member States •. The text
might read: 111. Requests the Secretary-General:
{a) to prepare and circulate to Member States a report
COntaining etc, II,
67, Mr. Benjamf'n COHEN (Chile) associated himself
with those views.
68. In order to remove the difficultymentionedbythe
Uruguayan representative, the word 11analysis 11 in
paragraph 1 (ii) and (iii) might be replaced by the word
0 digest 11 •
69. He agreed that paragraph 1 (g) should be deleted.
If the General Assembly adopted the draft resolution,
the Secretary=General would have to circulate his
report to Member States and include the question on the
.agenda of the next session. Paragraph 2 was also
superfluous, because the subject matter was already
covered by paragraph 1 (i).
The meeting rose at 5.50 p.m.
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