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I.

Introduction

Although negotiations remain the main avenue for settling disputes over maritime boundaries
between neighbouring States, courts and tribunals have dealt with a considerable number of
cases and have to a large extent shaped the applicable law.1
This article looks at the role negotiations and adjudication2 have been playing in settling maritime boundaries between neighbouring States and the role international law plays in both processes. The former issue is discussed in section II and first looks at the place of both modes of
dispute settlement in this field of the law. Next, section II looks at some of the reasons for
States preferring either negotiations or adjudication and considers the nature of the complementarity of both modes. The role international law plays in both modes of dispute settlement
is discussed in section III. While section III.A sketches the impact of international law on negotiations in their broader setting, section III.B primarily investigates the claim that the more
recent case law on maritime boundaries is characterized by predictability. Section IV contains
conclusions. Due to constraints of space, the article in this connection of necessity does not
provide a review of all negotiated and adjudicated boundaries, but instead focusses on a number of salient examples.
II.

The Role of Negotiations and the Judiciary in Settling Maritime Boundaries

A. Clauses contained in Multilateral Conventions
It is axiomatic that direct negotiations are the most important means to manage inter-state
relations, and maritime boundary delimitation is no exception. At the same time, the inclusion
of a reference to third party dispute settlement in the general rules for maritime delimitation
has a long pedigree. During one of the first discussions of the International Law Commission
(ILC) on its draft articles on the regime of the continental shelf, which would eventually result
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At the time of writing of this article, 29 delimitation disputes had been submitted to courts and tribunals (see
Table 1 at the end of this article). The focus of the present article will be on a comparison of negotiated and adjudicated settlements. While it is acknowledged that other modes of third party involvement, such as mediation
and conciliation, have also played a role in this respect, that role is much more limited than that of third party
compulsory settlement. While conciliation and mediation have the advantage that they, like direct negotiations,
allow to take into account a broad range of considerations (see also E.L Richardson, Jan Mayen in Perspective,
American Journal of International Law (AJIL) 82 (1988) 443-458 at 457-458), they do not allow national decision-makers to sell the outcome of the case as easily as ‘dictated by the law’ as is the case of a judgment or
award (see further below). This makes these modes of settlement less attractive on that count than third party
compulsory settlement (see also D.L. VanderZwaag, The Gulf of Maine Boundary Dispute and Transboundary
Management Challenges: Lessons to Be Learned, Ocean and Coastal Law Journal 15:2 (2010), 241-260 at 245).
Finally, it should be noted that other modes of third party settlement may play a role either prior to or following
adjudication . A case in point is the Holy See mediating between Argentina and Chile following the Beagle
Channel arbitration (see e.g. E. Jiménez de Aréchaga, Argentina-Chile, J.I. Charney and L.M. Alexander, International Maritime Boundaries Vol. I (Martinus Nijhoff Publishers, 1991) 719-755 at 720-721). The agreement
between Croatia and Slovenia to submit their land and maritime dispute to arbitration was concluded with the
facilitation of the European Union (see Arbitration Agreement between the Government of the Republic of Slovenia and the Government of the Republic of Croatia of 4 November 2009, preamble).
2
Any reference to adjudication in this article concerns both standing courts and arbitral tribunals.
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in the 1958 Convention on the continental shelf,3 Scelle referred to the possibility that direct
negotiations between the interested States would not result in a solution. This led him to suggest that:
the Commission should state that, if two governments could not reach agreement as to
the partition of the continental shelf, neither State was entitled to exploit it. They must
either maintain the status quo or they would be under an obligation to refer the question to the International Court of Justice.4
Scelle’s proposition led to the adoption of a draft article providing for arbitration where States
could not agree on the delimitation of their continental shelf.5 Subsequently, the scope of this
provision was extended to the continental shelf regime as a whole.6 The 1956 ILC draft articles that formed the basis of discussion at the 1958 United Nations Conference on the law of
the sea provided for referral to the International Court of Justice (ICJ).7 The Conference rejected the possibility of compulsory dispute settlement in relation to the regime of the continental shelf. This did not imply that the delimitation of the continental shelf was altogether
beyond the reach of compulsory dispute settlement for prospective parties to the Convention
on the continental shelf. The 1958 Conference itself adopted the Optional Protocol of signature concerning the compulsory settlement of disputes. Other instruments, such as the ICJ
Statute with its optional clause jurisdiction, the Pact of Bogota8 and bilateral treaties on dispute settlement, may also enable unilateral recourse to third party settlement.
The possibility of judicial settlement of maritime boundaries where negotiations would fail to
achieve an agreement was again considered at the Third United Nations Conference on the
law of the sea (1973-1982). The drafting of a delimitation provision for the continental shelf
and the exclusive economic zone was one of the controversial issues at the Conference. It was
considered that the content of the substantive delimitation provision was closely related to the
regime of compulsory dispute settlement and that they should be treated as one package.9 The
outcome of the negotiations as contained in articles 74 and 83 of the United Nations Convention on the law of the sea (LOSC)10 explicitly recognizes that negotiations may not lead to an
agreement. Common paragraph 2 provides that “[i]f no agreement can be reached within a
reasonable period of time, the States concerned shall resort to the procedures provided for in
Part XV.”11
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Adopted on 29 April 1958; 499 UNTS 311.
Yearbook of the International Law Commission, 1951, Vol. I, 288, para. 5; see also 292, para. 65.
5
See ibid., 293-294, paras. 100-101.
6
See ibid., 1953, Vol. II, 213 and 216-217.
7
See ibid., 1956, Vol. II, 300.
8
American Treaty on Pacific Settlement, adopted on 30 April 1948; 30 UNTS 449.
9
See further A.G. Oude Elferink, The Law of Maritime Boundary Delimitation: A Case Study of the Russian
Federation (Martinus Nijhoff Publishers, 1994) 27-28.
10
Adopted on 10 December 1982; entry into force 16 November 1994; 1833 UNTS 396.
11
The general reference to Part XV not only concerns the compulsory mechanisms contained in section 2 (and
the limitations and exceptions to that section contained in section 3), but also covers the general provisions of
Part XV contained in its section 1. However, in view of the specific formulation of common paragraph 2, certain
provisions of section 1 do not apply unabridged. This concerns among others the obligation to exchange views
when a dispute arises that is provided for in art. 283(1). As the tribunal in Barbados v. Trinidad concluded:
4
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B. Incidence of Negotiations and Adjudication
Unilateral reference of a dispute concerning the delimitation of maritime boundaries to a court
or tribunal is possible under Part XV of the LOSC, unless a State Party has made use of the
option to exclude such disputes from the reach of section 2 of Part XV.12 Only twenty-five of
the 167 parties to the LOSC currently have used this option.13 However, the reach of these
declarations is much broader than the twenty-five States concerned, as it also affects their
neighbours. Interestingly, more than half (13) of the declarations presently in force have been
made subsequent to the State concerned becoming a party to the Convention.14 Possibly, some
of these subsequent declarations may have been triggered by the way in which courts and tribunals have been dealing with the interpretation and application of article 74 and 83 of the
LOSC.15
Since the entry into force of the LOSC in 1994, five maritime delimitation cases have been
brought unilaterally under Part XV of the LOSC.16 During this same period, nine cases were
submitted jointly or unilaterally under other instruments. Thus, the new avenue for settling
delimitation disputes created by the LOSC can be said to have contributed significantly to the
Article 283(1) cannot reasonably be interpreted to require that, when several years of negotiations have
already failed to resolve a dispute, the Parties should embark upon further and separate exchanges of
views regarding its settlement by negotiation. The requirement of Article 283(1) for settlement by negotiation is, in relation to Articles 74 and 83, subsumed within the negotiations which those Articles require to have already taken place (In the Matter of an Arbitration between Barbados and the Republic of
Trinidad and Tobago, award of 11 April 2006, para. 202).
The Tribunal also held that there was no obligation to exchange views on other peaceful means of settlement
(ibid., para. 202). The Tribunal reached a similar conclusion in respect of art. 283(2) (see ibid., para. 205; see
also ibid., para. 206). For a recent and detailed discussion on the implications of art. 283 of the LOSC see The
Matter of the Chagos Marine Protected Area Arbitration between the Republic of Mauritius and the United
Kingdom of Great Britain and Northern Ireland, Award of 18 March 2015, paras 351-386.
12
The question could be raised what issues are exactly covered by the exception included in art. 298(1)(a)(i).
This provision explicitly refers to “disputes concerning the interpretation or application of Articles 15, 74 and 83
relating to sea boundary delimitations, or those involving historic bays or titles”. This explicit reference to specific provisions of the LOSC and historic bays and titles indicates that other provisions of the Convention, such
as those concerned with entitlement to maritime zones, were not intended to be covered by art. 298(1)(a)(i) (see
also Dispute concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay
of Bengal (Bangladesh/Myanmar), [2012] ITLOS Reports 4, at para 398).
13
This figure is based on the information contained on the relevant page of the website of the Treaty Section of
the Office of Legal Affairs of the United Nations
(http://treaties.un.org/Pages/Treaties.aspx?id=21&subid=0&lang=en&clang=_en; last consulted 27 July 2015).
In addition, a limited number of States have indicated that they only accept a specific means of compulsory dispute settlement for these types of disputes (ibid.).
14
Ibid. In addition, Ghana had made a declaration to this effect on 15 December 2009, but subsequently withdrew that declaration on 22 September 2014 (ibid., footnote 18).
15
Although at first sight it would seem to be difficult to imagine, another explanation might be that some States
in becoming a party to the Convention did not consider the implications of sections 2 and 3 of Part XV in detail.
For instance, upon ratifying the Convention China declared that it “will effect, through consultations, the delimitation of the boundary of the maritime jurisdiction with the States with coasts opposite or adjacent to China respectively on the basis of international law and in accordance with the principle of equitability” (ibid.). This
declaration clearly expresses a preference for not resorting to section 2 of Part XV of the LOSC. However, China
only subsequently made a declaration in which it explicitly relied on art. 298(1)(a)(i) (ibid.).
16
See Table 1 at the end of to this article.

4

use of compulsory dispute settlement.17 Recourse to the option of unilateral submission of
delimitation disputes under the LOSC reflects a broader trend. While until 1988 there had
only been one, unsuccessful, attempt by Greece to settle its continental shelf boundaries with
Turkey by unilateral recourse to the ICJ, since 1988 fourteen maritime delimitation cases
were started unilaterally.18 By way of comparison, for the same periods the figures for joint
submissions are respectively eleven and four.19 Whether this trend will continue will depend
on whether or not States will close the possibilities of recourse to this avenue for their neighbours by for instance making a declaration under article 298(1)(a)(i) of the LOSC20 or withdrawing or varying their optional clause declaration under article 36(2) of the Statute of the
ICJ.21
Notwithstanding the continued use of compulsory dispute settlement mechanisms, negotiations remain the primary mode for dealing with the delimitation of maritime boundaries between neighbouring States. A review of the period 2003-2011 identified 36 agreements related to the delimitation of maritime zones.22 By way of comparison, in the same period seven
cases were submitted to compulsory dispute settlement procedures. Still, a comparison with
earlier figures suggests an increased role for third party settlement. A study from 1990 lists
154 maritime boundaries that had been settled between 1925 and 1990.23 Ten boundaries, or
some 6.5% of this total, had been settled by adjudication. For the period 2003-2011 the share
of adjudicated boundaries in the total is 16.3%.24
C. Perceived Advantages of Negotiations
17

A drawback of the LOSC in this respect as compared to these other instruments is that it does not allow the
concurrent litigation of disputes concerning sovereignty over territory, while such other instruments may allow
this as the LOSC does not address issues concerning title to territory. Admittedly, different views exist over the
question to what extent a court or tribunal could deal with all aspects of a mixed disputed that is submitted under
the LOSC (for an overview see e.g. I. Buga, Territorial Sovereignty Issues in Maritime Disputes: A Jurisdictional Dilemma for Law of the Sea Tribunals, International Journal of Marine and Coastal Law 27 (2012), 59-95). It
would seem that a court or tribunal in any case would be excluded from dealing with matters concerning the
sovereignty over territory to the extent this would imply a ruling on a claim that does not arise directly under the
LOSC (see also Dispute Concerning the MOX Plant, International Movements of Radioactive Materials, and the
Protection of the Marine Environment of the Irish Sea (Ireland v. United Kingdom), Order No. 3 of 24 June
2003, para. 19; http://www.pca-cpa.org/showfile.asp?fil_id=81).
18
A further impact of the possibility that a State may unilaterally submit a dispute to a court or tribunal is that it
may induce States to seek to agree to joint submission (for an example see A.G. Oude Elferink, The Delimitation
of the Continental Shelf between Denmark Germany and the Netherlands; Arguing Law, Practicing Politics?
(Cambridge University Press, 2013), 175).
19
See Table 1 at the end of this article.
20
On this point see also the text at footnotes 12 and following and footnote 119.
21
For a further discussion of some of the implications of the unilateral submission of a dispute to a court or tribunal see below text at footnotes 38 and following.
22
Based on a review of Law of the Sea Bulletins Nos. 53-80 and volumes V and VI of D.A. Colson and R.W.
Smith (eds.), International Maritime Boundaries (Martinus Nijhoff Publishers, 2005 and 2011). Due to the fact
that some delimitation agreements are not in the public domain immediately after their conclusion, it should not
be excluded that the actual figure is higher than 36. The 36 agreements concerned also include two agreements
on a joint zone and a number of agreements determining tripoints or transforming a continental shelf boundary
into a single maritime boundary.
23
R.W. Smith (ed.) Maritime Boundaries of the World (Limits in the Seas No. 108; 1st revision; United States
Department of State, 1990) 3 and 5.
24
Based on the number of cases that were submitted to a court or tribunal in this period (see Table 1 at the end of
this article).
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Negotiations have been viewed as the preferred option for agreeing on maritime boundaries.
For instance, Anderson lists the following advantages of a negotiated settlement: control of
the parties over the outcome as regards the course of the boundary, its definition and the
presentation of the results to the public.25 In addition, negotiations allow the parties to put
together ‘packages’.26 On the other hand, “litigation always carries risks for the parties, and
the range of legal findings available to a court or tribunal is more restricted than the options
open to negotiators.”27 Burmester, in discussing the Torres Strait Treaty between Australia
and Papua New Guinea stresses the multidimensional nature of this boundary situation. The
treaty was designed to offer separate solutions regarding: “(1) the people, (2) maritime jurisdiction, (3) the islands, (4) fisheries resources, and (5) navigation”.28 A solution to such a
complex problem is “more likely to result from agreement between the parties concerned than
from judicial or arbitral decisions”.29 Interestingly, Burmester then adds that negotiations oftentimes also fall short of an optimum outcome:
Too often, maritime delimitation disputes are seen simply as a process of drawing a
single line on a map. Through failure to have proper regard to all the surrounding circumstances, negotiations often become protracted and fruitless and no durable solution
results.30
A similar point is made by VanderZwaag in his discussion of the maritime boundary in the
Gulf of Maine between Canada and the United States. While he first submits that “a negotiated settlement of an ocean boundary dispute is generally preferable to international litigation
for cost, creativity, and control reasons”,31 his subsequent analysis indicates that direct negotiations have failed to achieve wholly effective transboundary cooperation:
Nearly twenty five years after the ICJ Chamber drew a line across Georges Bank,
Canada and the United States have yet to develop comprehensive transboundary management arrangements for the Georges Bank and Gulf of Maine region, and a fragmented array of cooperative arrangements, mostly informal, have evolved.32
Although an in-depth analysis of the transboundary management regimes set up in connection
with negotiated maritime boundaries is beyond the scope of this article, a cursory review of
existing boundary agreements indicates that they seldomly set up a comprehensive trans25

D.H. Anderson, Negotiating Maritime Boundaries: A Personal View, R. Lagoni and D. Vignes (eds.) Maritime
Delimitation (Martinus Nijhoff Publishers, 2006) 121-141 at 122-123; D.H. Anderson, Maritime Dispute Settlement and the Practitioner, Ocean Yearbook (24) 51-66 at 65; see also D.R. Robinson, The Convergence of Law
and Diplomacy in United States-Canada Relations: The Precedent of the Gulf of Maine Case, Can.-U.S. L.J. 26
(2000) 37-45 at 40.
26
Anderson, Negotiating, note 25 at 122-123. For a further discussion of this point see also T. Cottier, Equitable
Principles of Maritime Boundary Delimitation; The Quest for Distributive Justice in International Law (Cambridge University Press, 2015), 266-270.
27
Anderson, Negotiating, note 25 at, 123.
28
H. Burmester, The Torres Strait Treaty: Ocean Boundary Delimitation by Agreement, AJIL 76 (1982) 321-349
at 322-323.
29
Ibid., 322.
30
Ibid.
31
VanderZwaag, note 1 at 244.
32
Ibid, 256 (footnote omitted).
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boundary management regime. A number of explanations for this state of affairs suggest
themselves. The conclusion of an agreement on a maritime boundary may be the consequence
of an interest in the development or management of particular resources, i.e. hydrocarbons in
the case of the continental shelf and fish stocks in the case of the exclusive economic zone.
The relative paucity of activities in ocean space as compared to the land, mitigates against
investing too much in the development of mechanisms for dealing comprehensively with
transboundary cooperation. In addition, maritime boundary agreements exist in the broader
framework of international law, which contains significant obligations on transboundary cooperation,33 thus obviating the need for dealing with those obligations in the context of a delimitation agreement. Finally, the often complex and protracted nature of boundary negotiations would seem to mitigate against including a further layer of complexity consisting of a
comprehensive management regime that in many cases may not be urgently needed to start
with. To conclude, although direct negotiations are better-suited for dealing with a maritime
boundary relationship comprehensively, the difference with third party procedures should not
be overstated. In both cases, the focus in general will be on arriving at the establishment of a
boundary, and in both cases the resolution of the boundary dispute will enable the parties to
work out further arrangements in relation to transboundary cooperation subsequently.
D. The Complementarity of Negotiations and Adjudication
Negotiations and adjudication are alternatives, but they can also be seen as being complementary. Different points have been highlighted in relation to the latter point. Anderson observes
that the mention of the possibility of litigation during negotiations “may help to concentrate
minds on the need to seek agreement across the table”.34 Third party settlement obviously
offers a way out where negotiators are not able to reach an agreement. In this connection, the
last-resort nature of such recourse to a third party is regularly emphasized. For instance, Robinson argues that in the case of the United States and Canada, due to the dislike of national
constituencies to involve an unpredictable third party, such recourse will not be an option:
unless and until either the management of the problem becomes so fraught with difficulty and peril or the chance of reaching an acceptable negotiated settlement becomes
so minimal and elusive, that resort to third party dispute resolution is literally the only
option left […].35

33

See e.g. LOSC, arts. 63 to 67, 194(2) and 204 to 206.
Anderson, Negotiating, note 25 at 132; see also J.I. Charney, The Implications of Expanding International
Dispute Settlement Systems: The 1982 Convention on the Law of the Sea, AJIL 90 (1996) 69-75 at 71.
35
Robinson, note 25 at 40 (footnote omitted); see also VanderZwaag, note 1 at 244; C.R. Majinge, Emergence of
New States in Africa and Territorial Dispute Resolution: The Role of the International Court of Justice, Melbourne Journal of International Law 13 (2012) 462-504 at 492; B.A. Simmons, Capacity, Commitment, and
Compliance; International Institutions and Territorial Disputes, Journal of Conflict Resolution 26 (2002) 829856 at 831, 835 and 838.
34
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Going to court offers national decision makers a way out of negotiations that are in a deadlock, as they can “dodge blame for not winning an entire claim while attaining the compromise needed to terminate the conflict”.36
The interaction between negotiations and third party settlement is formulated more positively
by Spain in discussing the dispute between Eritrea and Yemen over sovereignty over certain
islands and their maritime boundary in the Red Sea:
The use of multiple forms of [international dispute resolution] in a sequential process
ultimately led to a resolution of the dispute with Eritrea acknowledging that this outcome would “pave the way for a harmonious relationship between the littoral States of
the Red Sea” and Yemen noting that the [arbitral] award was the “culmination of a
great diplomatic effort”.37
Notwithstanding these differences in tenor, there is no disagreement as regards the basic notion that the different modes of disputes settlement are complementary.38
A major, perhaps even the most important, difference between negotiated and adjudicated
settlements may be that cases with a complex legal setting will more often end up in court. As
much is suggested by the above discussion. One measure to determine this complexity is what
method of delimitation has been used to determine the boundary. Already in the North Sea
continental shelf cases, in which the ICJ found that equidistance did not constitute an obligatory method for the parties, the Court emphasized the advantages of the equidistance method
in geographically – and hence legally – straightforward situations.39 This same distinction has
been observed by Legault and Hankey in a statistical analysis of negotiated boundaries.40 89
Per cent of the boundaries between opposite coasts included in their sample are based on the
equidistance method. On the other hand, only 40 percent of the cases in their sample involving adjacent coasts employs the equidistance method. In the latter case this figure was split
evenly between strict equidistance and modified equidistance.41 Interestingly, the figures for
adjudicated boundaries indicate a larger reliance on the equidistance method than is the case
for negotiated boundaries involving adjacent coasts. Eleven out of twenty adjudicated boundaries, or 55 per cent, delimiting the continental shelf and/or the exclusive economic zone are

36

L.J. Prelli and M. Larsen-Becker, Learning from the Limits of an Adjudicatory Strategy for Resolving United
States-Canada Fisheries Conflicts: Lessons from the Gulf of Maine, Natural Resources Journal 41 (2001) 445485 at 453. Similar considerations led Denmark, the Federal Republic and the Netherlands to submit their delimitation disputes in the North Sea to the ICJ in the 1960s (see further Oude Elferink, note 18 at 162-175).
37
A. Spain, Examining the International Judicial Function: International Courts as Dispute Resolvers, Loyola of
Los Angeles International and Comparative Law Review 34:5 (2011) 5-31 at 26.
38
See e.g. ibid, 25; Robinson, note 35 at 40.
39
North Sea continental shelf cases, judgment of 20 February 1969, para. 57.
40
A recent review in this respect is contained in Cottier, note 26 at 242-250. However, Cottier focusses on the
period between 1942 and 1992 (ibid, 242), which is basically the period covered by Legault and Hankey. Unsurprisingly. Cottier conclude that his findings are “roughly appropriate” when compared to the study of Legault
and Hankey (ibid., 249).
41
H. Legault and B. Hankey, Method, Oppositeness and Adjacency, and Proportionality in Maritime Boundary
Delimitation, in Charney and Alexander note 1, 203-241 at 215-216.

8

based on the equidistance method.42 This might suggest that the legal complexity of a delimitation is not the only factor explaining why States resort to adjudication. However, before
turning to other explanations, the figure of 55 per cent requires some qualification. Only three
out of these eleven cases – 15 percent of the total number of adjudicated cases – concern strict
equidistance for (almost) the entire boundary.43 In addition, modified equidistance lines at
times may have little relationship to the strict equidistance line. In this case, use of the term
modified equidistance line suggests the absence of a complex legal and geographical situation, while the opposite may be true.44
Resort to adjudication may also be explained by a number of factors other than the complexity
of the maritime boundary delimitation. Fifteen out of the twenty-seven cases submitted to
compulsory third party settlement also include issues other than the delimitation of a maritime
boundary.45 This concerns such issues as the location of the land boundary, sovereignty disputes over islands and disputes over whether or not there already exists an agreement establishing a maritime boundary. Such issues may (further) complicate negotiations over a maritime boundary and submitting them as a package to a court or tribunal has definite advantages. For one thing it avoids that States will have to return to the negotiating table after
one of the parties has lost a case in court, which may limit its willingness and scope to compromise in further negotiations. In addition, these issues lend themselves well to third party
settlement, as is illustrated by the large number of adjudications dealing with territorial disputes. Another explanation for the resort to adjudication may be that decision makers consider
that they run political risks if they abandon entrenched negotiating positions and expose themselves to being accused of ‘selling the national interest’. This may even be the case where the
delimitation might itself seem straightforward. For instance, the equidistance line an arbitral
tribunal applied to delimit the exclusive economic zone and continental shelf up to the 200nautical-mile limit between Guyana and Suriname by most neutral observers likely would be
considered to represent an equitable outcome.46 However, the parties for more than 40 years
had both claimed a delimitation line that diverged significantly from the equidistance line. In
addition, they had a complex dispute over the location of the terminus of their land boundary.
The deadlock in the negotiations apparently could only be resolved through recourse to an
arbitral tribunal. Finally, as is discussed further in the next section, the possibility of unilateral
resort to third party settlement may constitute an option of last resort for a State where its
neighbours are unwilling to engage in meaningful negotiations.

42

This concerns entries A.8, A.12, A.13, B.2, B.3, B. 6, B.7, B.8, B.9 B.10 and B. 11 in Table 1 at the end of this
article. In making this count, only boundaries that were established de novo by a court or tribunal have been
taken into account.
43
This concerns entries B.3, B.7 and B.8 in Table 1 at the end of this article.
44
In the overview of adjudicated boundaries reference can be made to entries A.8, B.2, B.9, B.10 and B.11 in
Table 1 at the end of this article. For a further discussion of the equidistance line established by the ICJ in Peru
v. Chile see also text at notes 91 and following.
45
This concerns entries A.5, A.6, A.9, A.10, A.12, A.13, A.14, B.3, B.4, B.5, B.8, B.9, B.11, B.12 and B.13 in
Table 1 at the end of this article.
46
For instance, Gao concludes that “[a]s far as using a strict equidistant line to delimit the single maritime
boundary beyond the 12-nm limit is concerned, the decision of the Tribunal is unquestionable” (J. Gao, Comments on Guyana v. Suriname, Chinese Journal of International Law (8) 2009 191-203 at 197).
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E. Disagreement about Submission to Adjudication
Parties to a dispute may differ over the appropriate mode of dispute settlement. As a number
of recent law of the sea cases illustrate, the possibility of unilateral submission of a specific
dispute to a third party on the basis of a general dispute settlement clause in a multilateral
treaty may not be welcomed by the other party involved in the dispute.47
A number of authors have observed that compliance with a judicial decision may be less likely in the case of unilateral submission of a dispute to a court or tribunal.48 Gent offers the following explanation for this state of affairs:
When disputants opt for arbitration or adjudication, they must forgo […] other options
[of dispute settlement]. Since States with greater bargaining power are able to guarantee themselves favorable outcomes outside of court, they will be reluctant to submit
their claims to arbitration or adjudication unless they can expect a similarly favorable
outcome.49
Simmons in analysing territorial disputes has established a correlation between the specificity
of the commitment to have recourse to a court or tribunal and the likelihood of compliance:
general multilateral treaties were inversely associated with achieving a ruling. This
suggests that general commitments (which are binding “in principle”) may be of limited use for solving specific problems. General commitments made to a large number
of states on a range of issues simply do not function in the same way as a specific
commitment designed to overcome a domestic hurdle on a particular issue.
[…]

47

This concerns the arbitrations initiated by the Netherlands and the Philippines against respectively the Russian
Federation and China under Annex VII of the LOSC and the case before the ICJ started by Nicaragua against
Colombia in 2001. In the former two cases the respondent is not participating in the proceedings and in the latter
case Colombia first raised issues of jurisdiction and admissibility, while after the Court’s 2012 judgment on the
merits, Colombia’s President Santos declared that the Court in determining the maritime boundary between the
two States made serious mistakes. As a consequence, Santos emphatically rejected that aspect of the Court’s
judgment (see Alocución del Presidente Juan Manuel Santos sobre el fallo de la Corte Internacional de Justicia
(available at <wsp.presidencia.gov.co/Prensa/2012/Noviembre/Paginas/20121119_02.aspx>; for an English
translation of this text see Application; Instituting Proceedings Filed in the Registry of the Court on 26 November 2013; Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Annex 1 (available at <www.icj-cij.org/docket/files/155/17978.pdf>).
48
See A.P. Llamzon, Jurisdiction and Compliance in Recent Decisions of the International Court of Justice, European Journal of International Law (EJIL) 18 (2008) 815-852 at 818-820; Simmons, note 35 at 841-842; see
also S.E. Gent, The Politics of International Arbitration and Adjudication, Penn State Journal of Law & International Affairs 2 (2013) 66-77 at 76. The arguments set out in this paragraph apply similarly to cases in which a
party does not participate in the proceedings. Non-compliance with a judgment is likely to follow on nonparticipation in the proceedings.
49
Gent, note 48 at 76.
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[B]ilateral and especially ad hoc agreements to arbitrate showed a strong positive correlation with actually reaching a ruling. The more specific the commitment, the more
likely it is to be carried out.50
It seems likely that there also is a correlation between these two explanations. As I remarked
elsewhere in respect of the multilateral dispute settlement framework created by the LOSC:
Acceptance of compulsory dispute settlement as part of the LOSC was a price certain
States had to pay to arrive at a generally acceptable compromise. This did not mean
that those States renounced their opposition to compulsory dispute settlement. Even
though the LOSC allows for significant exceptions to compulsory dispute settlement,
the two recent arbitrations involving non-appearance indicate that this does not preclude that cases may be brought that touch on fundamental interests of States. In both
these cases, the power disparity between the claimant and respondent is also obvious.51
None of the cases on maritime boundary delimitation that have been brought under the LOSC
thus far has led to a refusal of a respondent State to participate in the proceedings,52 and there
do not seem to have been any cases of non-compliance with a judgment or award under the
LOSC determining a maritime boundary.53 The existence of the option to exclude delimitation
disputes from compulsory dispute settlement under the LOSC should guarantee that States
which oppose this means for settling their maritime boundaries will not be faced with a unilateral application of a neighbouring State.54
Where the respondent State refuses to comply with a decision of a court or tribunal, third party settlement, instead of finally disposing of the dispute, adds a further layer of complexity. At
first sight, it would seem to be difficult to talk about the complementarity of the different
modes of dispute settlement in these instances. However, viewed from the perspective of the
applicant complementarity does exist, as the option of recourse to third party dispute settlement makes it possible to use that option where it is for instance felt that the other party is
unwilling to engage in meaningful discussions. A judgment or award upholding (part of) the
claim of the applicant in such a case is bound to change the legal and diplomatic setting of the
dispute.
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Apart from changing the bilateral legal and political landscape, a judgment or award may also
have consequences for the boundaries of a party to the case with third parties, notwithstanding
the fact that the judgment or award is not binding on third parties. For instance, the decision
of the arbitral tribunal in Barbados v. Trinidad and Tobago implies that part of the maritime
boundary that was agreed upon between Trinidad and Tobago and Venezuela now abuts on
areas that have been recognized as Barbadian by the award. It will be on Barbados and Venezuela to agree on the consequences of the award for their boundary relations.55 The judgment
of the ICJ in Nicaragua v. Colombia seems to have led to Costa Rica’s decision of definitively not proceeding with the ratification of a delimitation treaty it had concluded with Colombia
in 1977.56 This ‘knock-on effect’ of judicial decisions may provide an mechanism to a State
that is confronted by a bilateral delimitation between neighbouring States that it considers to
be encroaching on its maritime zones.
A judicial decision may also impact on the regional boundary landscape in another way,
namely in effecting a delimitation between the parties to a case. A court or tribunal may effect
a delimitation that takes into account the regional setting of the bilateral boundary. Pronouncing on this regional setting necessarily involves making a judgment call on the relevance of
the coastal geography of one or more neighbouring States that are not a party to the case. Although a decision obviously does not affect the rights of those States in a legal sense, it undoubtedly will have an impact on their negotiating position.57
III.

The Role of International Law in Negotiations and Adjudication

A. Negotiations and International Law
Unlike courts and tribunals, States in concluding a bilateral agreement are not bound to apply
the substantive rules applicable to the delimitation of maritime boundaries.58 However, this
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12

does not mean that international law has no role to play in bilateral negotiations.59 First of all,
international law imposes procedural obligations on states involved in delimitation negotiations.60 As the ICJ observed in the North Sea continental shelf cases “[the parties] are under
an obligation so to conduct themselves that the negotiations are meaningful, which will not be
the case when either of them insists upon its own position without contemplating any modification of it”.61 At face value this pronouncement would seem to imply that a party might be
required to modify a position based in the law if the other party were to insist on a boundary
that is at odds with the substantive rules of delimitation law. However, it is submitted that this
observation of the Court has to be read in the context of the circumstances of these specific
cases.62 In other delimitation cases, the Court has limited itself to the more general observation that the parties to delimitation negotiations are required to negotiate in good faith.63
In negotiations, international law is seen both as providing States with arguments to justify
their negotiating positions and to assess the position of the other party involved.64 As Oxman
points out, strong and weak States alike:
have an interest in credibility. Unless a state is prepared to expend unrelated resources
[…] to obtain a favourable maritime boundary, its proposal must be grounded in more
than unrestrained self-interest. The search for a platform of principle will entail, at
least in part, a search for a proposal that has a plausible legal and equitable foundation.65
Grounding one’s position in terms of international law does not mean that the other party will
necessarily accept it. This may in part be explained by the indeterminacy of the law. Law in
general will allow to argue for different outcomes and the law applicable to the delimitation of
maritime boundaries is no exception. Perhaps more importantly, as is also suggested by Oxman’s observation included above, international law is only one of the factors that impacts on
the outcome of negotiations. In a recent case study on the delimitation of the continental shelf
between Denmark, Germany and the Netherlands I looked in detail at the question what role
59
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international law played in the negotiations between the three States.66 During the negotiations, which started five years before the ICJ’s 1969 judgment in the North Sea continental
shelf cases and lasted until 1971, hovering in the background was the spectre of Nazi Germany’s occupation of Denmark and the Netherlands during the Second World War. Germany
was not willing to push its legal case while risking burdening its bilateral relations by pursuing an ‘aggressive’ claim. At the end of the negotiations following the Court’s judgment – the
Court had not been requested to establish a boundary, but only to identify the applicable law –
the German Foreign Office concluded that the outcome was “a compromise that was still
bearable”67 and submitted that a better result for Germany would only have been possible if it
would have been willing to face a political confrontation with Denmark and the Netherlands.68 At the same time, the fact that Denmark and the Netherlands took great care to couch
their proposals in terms of conformity with international law underlines the law’s relevance.69
A more recent example of the complexity of the interaction between law and politics in maritime boundary making is provided by the 2010 Murmansk Treaty concluded by Norway and
the Russian Federation.70 The Treaty put an end to 40 years of negotiations and, apart from
determining a boundary, also set up a regime for cooperation in relation to fisheries and transboundary hydrocarbons. In the negotiations the parties held widely diverging positions on
what should be their maritime boundary. Norway maintained that an equidistance line constituted an appropriate boundary, but the Russian Federation, and the Soviet Union before it,
took the position that a so-called sector line had to be applied.71 This led to an area of overlapping claims of approximately 175,200 km2.72 The Murmansk Treaty divides the area of
overlapping claims in two equal parts of approximately 87,600 km2.73
Moe, Fjærtoft and Øverland have in particular focussed on the timing of the conclusion of the
Murmansk Treaty. They submit that Norway was ready to accept a compromise on the
boundary for a long time. Consequently, an explanation as to why an agreement was reached
in 2010 primarily has to be sought on the part of the Russian Federation.74 Moe, Fjærtoft and
Øverland identify a number of explanatory factors, but they conclude that “[t]here are, how66
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ever, several indications that a desire to reaffirm [the LOSC] as the pre-eminent framework
for Arctic governance may have been a particularly important motivation for the Russian government.” 75
Henriksen and Ulfstein have, based on the limited information available, assessed to which
extent the boundary established by the Murmansk Treaty may have been affected by international law.76 They among others conclude that:
Use of the less descriptive wording “relevant factors” [included in a Joint Statement of
April 2010] rather than the established concepts of “relevant or special circumstances”
could suggest that the delimitation process has been different from that used in recent
third party adjudications. In addition to international law, the two parties “have taken
into account the progress achieved in the course of long-standing negotiations between
the parties.” This formulation also suggests that non-legal factors may have been relevant and accorded weight in establishing the final delimitation line.77
Reaching more specific conclusions about the role of international law in arriving at the
boundary contained in the Murmansk Treaty would require access to the records related to the
negotiations. This should also allow assessing the role political considerations and economic
factors played in the negotiations. It is clear from information in the public domain that the
parties took care to argue their claim lines in the terms of international law and also took care
to legitimize the outcome with reference to the law.78 The Russian Federation probably would
have had more difficulty in credibly maintaining the position that the boundary had to be a
sector line if a deviation from the equidistance line could not have been justified by reference
to the applicable law – in particular, the configurations of the mainland coasts and the difference in length of the relevant coasts. Norway probably was faced to a much lesser extent with
the issue how to ground its position in the law, because of the central role of equidistance in
the delimitation process, although this was less the case in the first decades of the negotiations, the start of which more or less coincided with the 1969 judgment of ICJ in the North
Sea continental shelf cases.
B. The Case Law and International Law
In deciding cases, courts and tribunals are bound to apply the law – unless the parties to a dispute would instruct them to do otherwise. In the case of maritime delimitation disputes the
application of the law to the individual case has posed particular challenges and there is a
general perception that the law has been given its specific content by the judiciary. This is
largely explained by the fact that States in negotiating multilateral conventions on the law of
the sea were not able to agree upon detailed rules concerning the delimitation of maritime
boundaries. The two Geneva Conventions refer to the equidistance/median line and allow for
75
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another boundary if this is justified/necessary because of special circumstances.79 The two
Conventions neither define special circumstances nor do they indicate what kind of impact
they should have on the equidistance/median line. For the territorial sea the LOSC repeats the
Convention on the territorial sea and the contiguous zone, but for the continental shelf and
exclusive economic zone it fails to provide substantive rules.
The development of the law by the judiciary has been a far from linear process. The key issue
in this respect has been the role of the equidistance method in the delimitation process. While
the ICJ in the North Sea continental shelf cases, the first continental shelf delimitation cases
decided in 1969, rejected any particular role for equidistance in the cases before it, starting in
the 1980s the judiciary has gradually come around to the view that equidistance in principle
always should be the starting point of the delimitation process.80 This trend towards greater
predictability generally has been welcomed by legal scholarship. Already in 1989 Weil concluded:
It is sometimes said that despite all the talk of law there is really nothing the judge
cannot do. There is no doubt that certain trends in the case-law have invited this criticism. But the courts […] have made a good deal of progress and more is within
reach.81
In a similar vein, Anderson argues that from the 1970s to the early 1990s the law was controversial, but nowadays is much more settled.82 On the other hand, Scobbie, writing in 2002,
still argued that the indeterminacy of the law applicable to the delimitation of maritime
boundaries made it difficult for States to ascertain what the outcome of a legal determination
of their boundary would be.83
So, how determinate is the law of maritime delimitation really since the ICJ and arbitral tribunals consistently turned to the equidistance method as a provisional starting point in the early
2000s? There are quite a number of indications that the current standard delimitation methodology is not consistently applied, and that delimitation to a large extent continues to be dominated by a case-by-case approach. First of all, although as a first step the equidistance line is
in principle selected as the provisional delimitation line, courts and tribunals have taken great
leeway in selecting the basepoints for calculating that line. One practical explanation for that
79
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approach is readily apparent from the Black Sea case – it allowed the ICJ to dodge answering
the intensely pleaded and no doubt controversial point whether or not Ukraine’s Serpents’
Island was covered by the provision on rocks contained in article 121(3) of the LOSC. However, it can be questioned whether such practical considerations should be allowed to turn the
determination of the equidistance line, which avowedly should be an objective exercise,84 into
a process fraught with uncertainty. While in the Black Sea case some justification might be
said to exist to ignore a small isolated feature in determining a provisional equidistance line, a
similar rationalisation was not present in two other recent cases.
In Bangladesh/Myanmar, the ITLOS in delimiting the maritime boundary up to the 200nautical-mile limit of Myanmar determined that Bangladesh’s St. Martin’s Island should not
be taken into account in establishing a provisional equidistance line.85 In view of the size and
other characteristics of St. Martin’s Island there can be no doubt that the island is entitled to a
200-nautical-mile zone. The island measures some 6.5 kilometres in length, has a surface area
of some 8 square kilometres and 3,700 inhabitants. The Tribunal’s rejection of St. Martin’s
Island as a basepoint for the provisional equidistance line was couched in language that rather
was reminiscent of the jurisprudence in relation to the assessment of relevant circumstances
than that concerning the selection of basepoints.86
In the second stage of determining this part of the maritime boundary the ITLOS adjusted its
provisional equidistance line to account for the relevant circumstance that the concavity of
Bangladesh’s coast meant that the provisional equidistance line led to “a cut-off effect on that
coast requiring an adjustment of that line”.87 During this stage, the Tribunal also revisited St.
Martin’s Island, posing the question whether the island should be considered a relevant circumstance requiring an adjustment of the provisional equidistance line,88 i.e. by giving full or
limited weight to it. Considering the Tribunal’s treatment of St. Martin’s Island in the first
stage of the delimitation, it should not come as a surprise that it was not considered to be a
relevant circumstance requiring an adjustment of the provisional equidistance line.89
It is submitted that the Tribunal’s approach to St. Martin’s Island not only made the determination of the provisional equidistance line unnecessarily subjective, but also resulted in making the relation between the provisional equidistance line and the final boundary much more
tenuous than was necessary. The Tribunal’s provisional equidistance line, which gives no
effect to St Martin’s Island, at its intersection with the 200-nautical-mile limit of Bangladesh
is some tens of nautical miles distant from the Tribunal’s final boundary that was based on the
consideration that the concavity of Bangladesh’s coast constituted a relevant circumstance. To
84
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the contrary, a provisional equidistance line giving full effect to St. Martin’s Island would
only need to be shifted for a limited distance to take into account the concavity of Bangladesh’s coast and St. Martin’s Island as relevant circumstances to arrive at a final boundary
similar to that of the Tribunal.90
In Peru v. Chile the ICJ determined that only the landward part of their maritime boundary
had been established through the agreement of the parties.91 As a consequence, the remainder
of the boundary up to the 200-nautical-mile limit had to be established by the Court. In this
connection, the Court had to face the issue that the boundary that had been agreed between the
parties was a line that departed radically from the equidistance line, raising the question how a
provisional equidistance line would have to be linked to the pre-existing boundary, which
ended at a point A. The Court’s approach cannot be qualified other than imaginative. For
Chile the Court selected a basepoint near the starting point of the maritime boundary with
Peru,92 which is a relevant basepoint for determining a strict equidistance line. If the Court
would have chosen the relevant basepoints for Peru in the same way, the Court’s provisional
equidistance line would only have connected to the previously agreed maritime boundary at
its starting point. To link its provisional line to Point A of the agreed boundary the Court decided to ignore all Peruvian basepoints and territory that where closer to point A than the
basepoint it had selected for Chile.93 In this way, the Court disregards a stretch of coast of
Peru measuring some 230 kilometres in length if measured by a straight line. The maximum
width of the territory of Peru that lies behind this coast is almost 60 kilometres.94 The only
justification the Court provides for its approach is that it had to find a way to arrive at a line
that started at point A of the previously agreed boundary.95 Notwithstanding its amputation of
the Peruvian coast, the judgment has no hesitation to refer to the resulting line as a “provisional equidistance line”96 and to this part of the final boundary as “the line equidistant from
the coasts of the Republic of Peru and the Republic of Chile”97
That the above criticism of the Court is not merely a splitting of hairs is readily apparent from
the alternative the Court could have adopted. That alternative would have consisted of the
determination of a provisional equidistance line on the basis of the relevant basepoints along
the coasts of Peru and Chile, which is in accordance with the Court’s own preferred methodology.98 In view of the geography of the relevant coasts, there does not seem to be any justification for disregarding any part of the baselines of either Chile or Peru. As was observed
above, the resulting provisional equidistance line is a considerable distance from the point A –
90
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the terminus of the previously agreed boundary. To connect the two lines the Court could
have chosen to draw a line from point A to the provisional equidistance line.99 In this case the
Court would have had to determine the bearing of this connecting line, which avowedly
would imply a margin of discretion. However, the resulting boundary established by the Court
in this case would, apart from the connecting line to point A, have been an equidistance line
that is measured from the baselines of both States. The Court’s so-called equidistance line
sharply diverges from this line.
Apart from these incompatibilities between the judiciary’s avowed delimitation methodology
and the actual delimitation methodology applied by it, the recent case law also displays inconsistencies if different cases are compared. For instance, in Cameroon v. Nigeria, the ICJ considered that it was not appropriate to take into account the coast of a third State to determine
whether Cameroon was situated at the back of a concave coast – a circumstance that would
have justified the adjustment of a provisional equidistance line.100 On the other hand, the ITLOS in Bangladesh/Myanmar observed:
the coast of Bangladesh, seen as a whole, is manifestly concave. In fact, Bangladesh’s
coast has been portrayed as a classic example of a concave coast. In the North Sea
cases, the Federal Republic of Germany specifically invoked the geographical situation of Bangladesh (then East Pakistan) to illustrate the effect of a concave coast on
the equidistance line.101
Interestingly, another such “classic example of a concave coast”102 that was provided by
Germany was the Gulf of Guinea,103 on which Cameroon, Equatorial Guinea and Nigeria abut
and it could be argued that the concavity in the case of Cameroon is even more marked than
in the case of Bangladesh.104 One would be hard-pressed if required to defend the consistency
of the approach of the ICJ and the ITLOS in these two cases.105
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Another example of inconsistency between cases is provided by the Jan Mayen case and Barbados v. Trinidad and Tobago. In these two cases, respectively the ICJ and an arbitral tribunal
found that there was a disparity between the length of the relevant coasts of the parties that
required the shifting of a provisional equidistance line.106 The ratios of the lengths of the relevant coasts in the two cases was very similar: either 9.2:1 or 9.1:1 for the coasts of Greenland
and Jan Mayen and 1:8.2 for the coasts of Barbados and Trinidad and Tobago.107 However,
the adjustment of the provisional equidistance line differed dramatically in both cases. The
Court shifted that line throughout its length – the final boundary as determined by the Court
measures some 600 kilometres – and on average the shift was approximately 50 kilometres.108
This results in an area of roughly 30,000 square kilometres between the provisional equidistance line and the final boundary.109 The tribunal in Barbados v. Trinidad and Tobago only
adjusted a part of the provisional equidistance line. While Trinidad and Tobago had requested
that the equidistance line be adjusted from a point it referred to as A, which was located some
208 kilometres from the intersection of the equidistance line with the bilateral boundary between Trinidad and Tobago and Venezuela, the tribunal selected a different point that was
approximately 55 kilometres from this point of intersection.110 The area located between the
equidistance line, the tribunal’s final boundary and the bilateral boundary between Trinidad
and Tobago and Venezuela is some 4,500 square kilometres. These figures imply that a very
similar difference in coastal lengths led to a very dissimilar adjustment of the equidistance
line.
A couple of arguments might be advanced to explain the difference between the two cases
away. For one thing, it might be submitted that the relevant maritime area in the two cases
differs. However, that fact alone certainly cannot explain the difference in outcome. In the
case of Jan Mayen and Greenland the final boundary determined by the ICJ divides the area
of overlapping 200-nautical-mile entitlements in a ratio of approximately 3:1 to the advantage
of Denmark/Greenland.111 In the case of Barbados and Trinidad and Tobago, the area between

between Cameroon, Nigeria and Equatorial Guinea is located approximately 28 nautical miles from the baselines
and for Bangladesh. India and Myanmar this distance is approximately 163 nautical miles.
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The approach of the ITLOS to the delimitation between Bangladesh and Myanmar was subsequently adopted
by the arbitral tribunal that had been seized of the delimitation dispute between Bangladesh and India (see Bangladesh v. India, award of 7 July 2014, paras 400-421).
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Jan Mayen case, judgment of 14 June 1993, paras 67-68; Barbados v. Trinidad and Tobago, award of 11
April 2006, paras 337-338.
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Award of 11 April 2006, para. 352; judgment of 14 June 1993, para. 61. In the case of Barbados and Trinidad
and Tobago the tribunal does not itself provide a figure, but refers to the figure as provided by Trinidad and
Tobago in its pleadings.
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Figure mentioned in D.H. Anderson, Denmark (Greenland)-Norway (Jan Mayen), J.I. Charney and L.M.
Alexander (eds.), International Maritime Boundaries (Martinus Nijhoff Publishers, 1998), 2507-2525 at 2508.
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the provisional equidistance line and the boundary determined by the tribunal only constitutes
a minimal part the area of overlapping 200-nautical-mile entitlements.112
Another argument that might be advanced to justify the difference between the two cases is
the different coastal relationship between the parties to the two cases. In the case of Greenland
and Jan Mayen this relationship is primarily characterized by oppositeness for all of the maritime boundary. This makes the difference in the length of the relevant coasts a relevant circumstance for the entire boundary. On the other hand, in the case of Barbados and Trinidad
and Tobago only a part of the provisional equidistance line is located between opposite coasts,
while for another part this concerns adjacent coasts. Only in the latter case does the marked
disparity between the coasts of the parties exist.113 The tribunal adopted the following reasoning to justify the selection of the point on the provisional equidistance line beyond which it
should take the difference in the length of relevant coasts into account. First, the tribunal observes that “[t]here are no magic formulas for making such a determination and it is here that
the Tribunal’s discretion must be exercised within the limits set out by the applicable law.”114
It then determines the specific point (point 10) as the point of intersection of the provisional
equidistance line and a line between: 1) a point on the baseline of Trinidad and Tobago and 2)
the point of intersection of Trinidad and Tobago’s 200-nautical-mile limit and its maritime
boundary with Venezuela.115 According to the tribunal “[t]his point gives effect to the presence of the coastal frontages of both the islands of Trinidad and of Tobago thus taking into
account a circumstance which would otherwise be ignored by an unadjusted equidistance
line”.116 Subsequently, the tribunal used the line described above as the maritime boundary
from point 10 to the 200-nautical-mile limit of Trinidad and Tobago.117
A number of things are remarkable about the tribunal’s approach to determining the part of
the provisional equidistance line that should be adjusted. First, there is no logical relationship
between the coastal frontages of the islands of Trinidad and Tobago and the intersection of
Trinidad and Tobago’s 200-nautical-mile limit with the maritime boundary with a third State.
That point of intersection is determined by a single point on the baselines of Trinidad and
Tobago and as a matter of fact does not say anything about the area into which the coastal
fronts of the islands and Trinidad and Tobago project. Secondly, to determine the coastal relationship between Trinidad and Tobago and Barbados, it is necessary to look at the relevant
coasts of both parties, not just one of them. Finally, it might be said that the tribunal’s approach is not devoid of a certain irony. After observing that there are no magical formulas for
determining the point beyond which the provisional equidistance line should be shifted,118 the
tribunal seems to engage in just that. The point selected by the tribunal results in a boundary
ending exactly at the 200-nautical-mile limit of Trinidad and Tobago, while ignoring the ex112
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istence of a continental shelf entitlement extending beyond that limit. As there are no compelling legal arguments for this approach – there rather are compelling arguments against it – one
is left with the impression that the tribunal was not prepared to face the legal complexities
involved in the delimitation of the continental shelf beyond 200 nautical miles.
It is submitted that in view of the above arguments, the almost diametrically opposed outcomes of the Jan Mayen case and Barbados v. Trinidad and Tobago cannot explained away
by the different circumstances of the two cases, but by a lack of consistency in applying the
law.
IV.
Conclusions
Negotiations remain the preferred mode for settling maritime boundaries, but at the same time
States continue to have recourse to adjudication. While some States repeatedly have had recourse to third party dispute settlement, other States categorically reject this option. One
measure of the extent of this opposition is provided by the fact that twenty-five States currently have used the option to exclude third party settlement of their maritime boundaries by making a declaration under article 298 of the LOSC. A number of explanations are available to
explain this opposition. States may dislike the idea of having a body, over which they have no
control, decide on their maritime boundaries. Secondly, States may be reluctant to accept third
party dispute settlement because of the uncertainty of the outcome of this process. Thirdly, a
more powerful State may reluctant to give up the greater bargaining power it has in dealing
with a weaker neighbour. Finally, a State may be unwilling to test a claim that has dubious
legal pedigree in court.119 On the other hand, adjudication also offers obvious advantages. It
allows reaching a solution where negotiations are deadlocked and provides the justification
that the outcome is mandated by international law and not a result of political bargaining.
One significant development in relation to adjudication is an increase in the number of cases
that are started by a unilateral application, while the number of cases that have been brought
by a special agreement has dropped significantly. The availability of compulsory dispute settlement under the LOSC, which entered into force in 1994, has significantly contributed to the
former development. As is argued in section II of this article, unilateral application poses a
certain risk that the respondent may not accept the outcome of third party dispute settlement.
However, even in that case the claimant State may be better off as compared to a continued
deadlock of negotiations.
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An interesting example of a State withdrawing its consent to compulsory dispute settlement of maritime
boundaries is provided by Australia, which amended its optional clause declaration under article 36 of the ICJ’s
Statute and made a declaration under article 298 of the LOSC in 2002 (for a discussion see G. Triggs and D.
Bialek, Australia withdraws Maritime Disputes from the Compulsory Jurisdiction of the International Court of
Justice and the International Tribunal for the Law of the Sea, International Journal for Marine and Coastal Law,
17 (2002) 423-430). This step likely was intended to prevent Timor Leste from submitting the matter of the
delimitation of their mutual boundary in the Timor Sea to a third party (ibid., 423). This boundary relation is
among others characterised by a complex history, an Australian position on the location of the boundary that
perhaps is difficult to square with the applicable law and the existence of a provisional arrangement for hydrocarbon development. All of these factors may have played a role leading up to Australia withdrawing its consent
to compulsory dispute settlement of maritime boundaries.
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Negotiations are generally considered to offer more flexibility to the parties and greater control over the outcome. While this proposition no doubt is correct, this article argues that it
should be realized that negotiated settlements – just like court cases do – in general will focus
on arriving at a boundary and will pay limited attention to issues of transboundary cooperation.
International law plays a significant role in negotiations and adjudication. Although this might
even sound as an understatement in the latter case, the current article demonstrates that the
application of the law by the judiciary continues to be characterized by inconsistencies and
departures from the avowed general approach to delimitation.120 A number of explanations for
this state of affairs may be tentatively formulated. Statements on the applicable law will invariably be formulated in the context of a specific case. That context may make a seemingly generally applicable rule inapplicable in a subsequent case that is characterized by a different
context.121 Second, considerations, which do not form part of the applicable law may play a
role in arriving at a solution in a specific case.122 Third, the difference in composition of
courts and tribunals may lead to a different assessment of how the law should be applied to
the individual case.123
As is set out in section III.A, assessing the impact of international law on negotiations is much
more difficult to gauge and is only really possible with full access to the negotiating record. A
review of a couple of cases does indicate that States in negotiating maritime boundaries are
operating in the context of a detailed set of legal rules and that in order to convince their negotiation partners that they are taking these rules seriously – and are not engaging in pure bargaining – they will have to come up with a reasoned justification as to why their position is in
accordance with the law. A negotiating partner will be able to assess whether a proposal is in
its view credible in this respect. This is not to say that bargaining does not take place – international law is only one of the factors that feed into the negotiation process and because of
120
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that the law operates in a much more complex environment in negotiations than in adjudication – but the existence of a legal framework puts limits on what States can credibly claim.
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Table 1 – Maritime Delimitations Submitted to Compulsory Procedures entailing Binding Decisions1
1.

A. Joint submission
Grisbadarna case; Norway/Sweden
BS: SA (1908)
O: DM (1909)

1.

2.

North Sea continental shelf case (Germany/Netherlands)
BS: SA (1967)
O: DM (1969)

2.

3.

North Sea continental shelf case (Germany/Denmark)
BS: SA (1967)
O: DM (1969)

3.

4.

Case concerning the delimitation of continental
shelf between the United Kingdom of Great Britain and Northern Ireland, and the French Republic
BS: SA (1975)
O: DM (1977)
Case concerning a dispute between Argentina
and Chile concerning the Beagle Channel
BS: SA (1971)
O: DM (1977)

4.

5.

5.

6.

Case concerning the continental shelf (Tunisia/Libya)
BS: SA (1977)
O: DM (1982)

6.

7.

Case concerning delimitation of the maritime
boundary in the Gulf of Maine area (Canada/USA)
BS: SA (1979)
O: DM (1984)

7.

8.

Case concerning the continental shelf (Libya/Malta)
BS: SA (1976)
O: DM (1985)

8.

Case concerning the delimitation of the maritime
boundary between Guinea and Guinea Bissau
BS: SA (1983)
O: DM (1985)
10. Case concerning the delimitation of maritime

9.

9.

B. Unilateral submission
Aegean Sea continental shelf case (Greece v.
Turkey)
BS: General Act for Pacific Settlement of International Disputes (1928)
YA: 1976
O: AJ (1978)
Maritime Delimitation in the Area between
Greenland and Jan Mayen (Denmark v. Norway)
BS: OC
YA: 1988
O: DM (1993)
Land and Maritime Boundary between Cameroon
and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening)
BS: OC
YA: 1994
O: DM (2002)
Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras)
BS: Pact of Bogota and OC
YA: 1999
O: DM (2007)
Territorial and Maritime Dispute (Nicaragua v.
Colombia)
BS: Pact of Bogota
YA: 2001
O: DM (2012)
Maritime Delimitation in the Black Sea (Romania
v. Ukraine)
BS: Additional Agreement to the Treaty on
the Relations of Good Neighbourliness and
Co-operation (1997)
YA: 2004
O: DM (2009)
In the Matter of an Arbitration between Barbados
and the Republic of Trinidad and Tobago (Barbados v. Trinidad and Tobago)
BS: LOSC
YA: 2004
O: DM (2006)
In the Matter of an Arbitration between Guyana
and Suriname (Guyana v. Suriname)
BS: LOSC
YA: 2004
O: DM (2007)
Maritime Dispute (Peru v. Chile)
BS: Pact of Bogota (2008)
YA: 2007
O: DM (2014)

10. Dispute concerning delimitation of the maritime
boundary between Bangladesh and Myanmar in

1

The table only lists cases between States and not between entities that form part of federal States. The table
does not lists incidental procedures unless these resulted in a discontinuation of the proceedings.
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boundary between Guinea Bissau and Senegal
BS: SA (1985)
O: DM (1989)
11. Case concerning the delimitation of maritime
areas between Canada and France
BS: SA (1989)
O: DM (1992)
12. Case concerning maritime delimitation and territorial questions between Qatar and Bahrain
BS: SA (1987/1990)3
O: DM (2001)

13. In the matter of an Arbitration pursuant to an
Agreement to Arbitrate dated 3 October 1996 between the Government of the State of Eritrea and
the Government of the Republic of Yemen
BS: SA (1996)
O: DM (1999)
14. Territorial and Maritime Arbitration between
Croatia and Slovenia
BS: SA (2009)
O: Pending

the Bay of Bengal2
BS: LOSC
YA: 2009
O: DM (2012)
11. In the matter of the Bay of Bengal maritime
boundary arbitration (Bangladesh v. India)
BS: LOSC
YA: 2009
O: DM (2014)
12. Question of the Delimitation of the Continental
Shelf between Nicaragua and Colombia beyond
200 nautical miles from the Nicaraguan Coast
(Nicaragua v. Colombia)
BS: Pact of Bogota
YA: 2013
O: Pending
13. Maritime Delimitation in the Caribbean Sea and
the Pacific Ocean (Costa Rica v. Nicaragua)
BS: Pact of Bogota
YA: 2014
O: Pending
14. Maritime Delimitation in the Indian Ocean (Somalia v. Kenya)
BS: OC
YA: 2014
O: Pending
15. Dispute Concerning Delimitation of the Maritime
Boundary between Ghana and Côte d'Ivoire in
the Atlantic Ocean (Ghana v. Ivory Coast)4
BS: LOSC
YA: 2014
O: Pending

AJ: finding that there was no basis of jurisdiction; BS: basis of submission; DM: decision on
the merits; O: outcome; OC: declarations under article 36(2) of the Statute of the ICJ; SA:
agreement between the parties to submit the specific dispute; YA: year of application

2

The case was initiated unilaterally by Bangladesh. The parties subsequently agreed to joint submission to the
ITLOS.
3
The case was referred to the ICJ by an Application of Qatar. However, the case is listed as a joint submission
because, as was held by the International Court of Justice in a judgment of 1 July 1994, by the terms of two international agreements of respectively 1987 and 1990 “the Parties had undertaken to submit to the Court the
whole of the dispute between them” (Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction und Admissibility, judgment of 1 July 1994 ([1994] ICJ Reports. 112) para. 41(2)).
4
The case was initiated unilaterally by Ghana. The parties subsequently agreed to joint submission to the ITLOS.
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