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Short summary
This lecture discusses the content and context of the principle of common but
differentiated responsibilities.
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Texts
1

INTRODUCTION

2

BROADER CONTEXT OF DIFFERENTIATION IN INTERNATIONAL
LAW
-

Article 19(3) of the Constitution of the International Labour
Organization (ILO), same as Article 405(3), 1919 Versailles Peace
Treaty

In framing any Convention or Recommendation of general application the
Conference shall have due regard to those countries in which climatic
conditions, the imperfect development of industrial organization, or other
special circumstances make the industrial conditions substantially different and
shall suggest the modifications, if any, which it considers may be required to
meet the case of such countries.
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-

Article XVIII of the Agreement on Tariffs and Trade

1.
The contracting parties recognize that the attainment of the objectives of
this Agreement will be facilitated by the progressive development of their
economies, particularly of those contracting parties the economies of which can
only support low standards of living and are in the early stages of development.
2.
The contracting parties recognize further that it may be necessary for
those contracting parties, in order to implement programmes and policies of
economic development designed to raise the general standard of living of their
people, to take protective or other measures affecting imports, and that such
measures are justified in so far as they facilitate the attainment of the objectives
of this Agreement. They agree, therefore, that those contracting parties should
enjoy additional facilities to enable them (a) to maintain sufficient flexibility in
their tariff structure to be able to grant the tariff protection required for the
establishment of a particular industry* and (b) to apply quantitative restrictions
for balance of payments purposes in a manner which takes full account of the
continued high level of demand for imports likely to be generated by their
programmes of economic development.
3.
The contracting parties recognize finally that, with those additional
facilities which are provided for in Sections A and B of this Article, the
provisions of this Agreement would normally be sufficient to enable contracting
parties to meet the requirements of their economic development. They agree,
however, that there may be circumstances where no measure consistent with
those provisions is practicable to permit a contracting party in the process of
economic development to grant the governmental assistance required to promote
the establishment of particular industries* with a view to raising the general
standard of living of its people. Special procedures are laid down in Sections C
and D of this Article to deal with those cases.
4.
(a)
Consequently, a contracting party, the economy of which can
only support low standards of living* and is in the early stages of development,*
shall be free to deviate temporarily from the provisions of the other Articles of
this Agreement, as provided in Sections A, B and C of this Article.
(b)
A contracting party, the economy of which is in the process of
development, but which does not come within the scope of subparagraph (a)
above, may submit applications to the CONTRACTING PARTIES under
Section D of this Article.
5.
The contracting parties recognize that the export earnings of contracting
parties, the economies of which are of the type described in paragraph 4 (a) and
(b) above and which depend on exports of a small number of primary
commodities, may be seriously reduced by a decline in the sale of such
commodities. Accordingly, when the exports of primary commodities by such a
contracting party are seriously affected by measures taken by another contracting
party, it may have resort to the consultation provisions of Article XXII of this
Agreement.
6.
The CONTRACTING PARTIES shall review annually all measures
applied pursuant to the provisions of Sections C and D of this Article.
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- Article 61 and 62 of the United Nations Convention on the Law of the Sea
(also see its part XI on the Area)
Article 61
1. The coastal State shall determine the allowable catch of the living resources in
its exclusive economic zone.
2. The coastal State, taking into account the best scientific evidence available to
it, shall ensure through proper conservation and management measures that the
maintenance of the living resources in the exclusive economic zone is not
endangered by over-exploitation. As appropriate, the coastal State and
competent international organizations, whether subregional, regional or global,
shall cooperate to this end.
3. Such measures shall also be designed to maintain or restore populations of
harvested species at levels which can produce the maximum sustainable yield, as
qualified by relevant environmental and economic factors, including the
economic needs of coastal fishing communities and the special requirements of
developing States, and taking into account fishing patterns, the interdependence
of stocks and any generally recommended international minimum standards,
whether subregional, regional or global.
4. In taking such measures the coastal State shall take into consideration the
effects on species associated with or dependent upon harvested species with a
view to maintaining or restoring populations of such associated or dependent
species above levels at which their reproduction may become seriously
threatened.
5. Available scientific information, catch and fishing effort statistics, and other
data relevant to the conservation of fish stocks shall be contributed and
exchanged on a regular basis through competent international organizations,
whether subregional, regional or global, where appropriate and with
participation by all States concerned, including States whose nationals are
allowed to fish in the exclusive economic zone.
Article 62
1. The coastal State shall promote the objective of optimum utilization of the
living resources in the exclusive economic zone without prejudice to article 61.
2. The coastal State shall determine its capacity to harvest the living resources of
the exclusive economic zone. Where the coastal State does not have the capacity
to harvest the entire allowable catch, it shall, through agreements or other
arrangements and pursuant to the terms, conditions, laws and regulations
referred to in paragraph 4, give other States access to the surplus of the
allowable catch, having particular regard to the provisions of articles 69 and 70,
especially in relation to the developing States mentioned therein.
3. In giving access to other States to its exclusive economic zone under this
article, the coastal State shall take into account all relevant factors, including,
inter alia, the significance of the living resources of the area to the economy of
the coastal State concerned and its other national interests, the provisions of
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articles 69 and 70, the requirements of developing States in the subregion or
region in harvesting part of the surplus and the need to minimize economic
dislocation in States whose nationals have habitually fished in the zone or which
have made substantial efforts in research and identification of stocks.
4. Nationals of other States fishing in the exclusive economic zone shall comply
with the conservation measures and with the other terms and conditions
established in the laws and regulations of the coastal State. These laws and
regulations shall be consistent with this Convention and may relate, inter alia, to
the following:
(a) licensing of fishermen, fishing vessels and equipment, including
payment of fees and other forms of remuneration, which, in the case of
developing coastal States, may consist of adequate compensation in the
field of financing, equipment and technology relating to the fishing
industry;
(b) determining the species which may be caught, and fixing quotas of
catch, whether in relation to particular stocks or groups of stocks or catch
per vessel over a period of time or to the catch by nationals of any State
during a specified period;
(c) regulating seasons and areas of fishing, the types, sizes and amount of
gear, and the types, sizes and number of fishing vessels that may be used;
(d) fixing the age and size of fish and other species that may be caught;
(e) specifying information required of fishing vessels, including catch and
effort statistics and vessel position reports;
(f) requiring, under the authorization and control of the coastal State, the
conduct of specified fisheries research programmes and regulating the
conduct of such research, including the sampling of catches, disposition
of samples and reporting of associated scientific data;
(g) the placing of observers or trainees on board such vessels by the
coastal State;
(h) the landing of all or any part of the catch by such vessels in the ports
of the coastal State;
(i) terms and conditions relating to joint ventures or other cooperative
arrangements;
(j) requirements for the training of personnel and the transfer of fisheries
technology, including enhancement of the coastal State's capability of
undertaking fisheries research;
(k) enforcement procedures.
5. Coastal States shall give due notice of conservation and management laws and
regulations.
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THE CONTENT OF THE PRINCIPLE
-

Principle 12 of the Stockholm Declaration

Resources should be made available to preserve and improve the environment,
taking into account the circumstances and particular requirements of developing
countries and any costs which may emanate- from their incorporating
environmental safeguards into their development planning and the need for
making available to them, upon their request, additional international technical
and financial assistance for this purpose.

-

Principle 6 of the Rio Declaration

The special situation and needs of developing countries, particularly the least
developed and those most environmentally vulnerable, shall be given special
priority. International actions in the field of environment and development
should also address the interests and needs of all countries.

-

Principle 7 of the Rio Declaration

States shall cooperate in a spirit of global partnership to conserve, protect and
restore the health and integrity of the Earth's ecosystem. In view of the different
contributions to global environmental degradation, States have common but
differentiated responsibilities. The developed countries acknowledge the
responsibility that they bear in the international pursuit to sustainable
development in view of the pressures their societies place on the global
environment and of the technologies and financial resources they command.

-

Article 3 (Principles), paragraph 1 of the United Nations Convention on
Climate Change

The Parties should protect the climate system for the benefit of present and
future generations of humankind, on the basis of equity and in accordance with
their common but differentiated responsibilities and respective capabilities.
Accordingly, the developed country Parties should take the lead in combating
climate change and the adverse effects thereof.
-

Article 5, Montreal Protocol on Substances that Deplete the Ozone
Layer

1.
Any Party that is a developing country and whose annual calculated
level of consumption of the controlled substances is less than 0.3 kilograms per
capita on the date of the entry into force of the Protocol for it, or any time
thereafter within ten years of the date of entry into force of the Protocol shall, in
order to meet its basic domestic needs, be entitled to delay its compliance with
the control measures set out in paragraphs 1 to 4 of Article 2 by ten years after
that specified in those paragraphs. However, such Party shall not exceed an
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annual calculated level of consumption of 0.3 kilograms per capita. Any such
Party shall be entitled to use either the average of its annual calculated level of
consumption for the period of 1995 to 1997 inclusive or a calculated level of
consumption of 0.3 kilograms per capita, whichever is the lower, as the basis for
its compliance with the control measures.
2.
The Parties undertake to facilitate access to environmentally safe
alternative substances and technology for Parties that are developing countries
and assist them to make expeditious use of such alternatives.
3.
The Parties undertake to facilitate bilaterally or multilaterally the
provision of subsidies, aid, credits, guarantees or insurance programmes to
Parties that are developing countries for the use of alternative technology and for
substitute products.

-

Article 3(1) Kyoto Protocol

The Parties included in Annex I shall, individually or jointly, ensure that their
aggregate anthropogenic carbon dioxide equivalent emissions of the greenhouse
gases listed in Annex A do not exceed their assigned amounts, calculated
pursuant to their quantified emission limitation and reduction commitments
inscribed in Annex B and in accordance with the provisions of this Article, with
a view to reducing their overall emissions of such gases by at least 5 per cent
below 1990 levels in the commitment period 2008 to 2012.

-

Article 20(4) Convention on Biological Diversity

The extent to which developing country Parties will effectively implement their
commitments under this Convention will depend on the effective
implementation by developed country Parties of their commitments under this
Convention related to financial resources and transfer of technology and will
take fully into account the fact that economic and social development and
eradication of poverty are the first and overriding priorities of the developing
country Parties.

-

Article 21 Convention on Biological Diversity

1. There shall be a mechanism for the provision of financial resources to
developing country Parties for purposes of this Convention on a grant or
concessional basis the essential elements of which are described in this Article.
The mechanism shall function under the authority and guidance of, and be
accountable to, the Conference of the Parties for purposes of this Convention.
The operations of the mechanism shall be carried out by such institutional
structure as may be decided upon by the Conference of the Parties at its first
meeting. For purposes of this Convention, the Conference of the Parties shall
determine the policy, strategy, programme priorities and eligibility criteria
relating to the access to and utilization of such resources. The contributions shall
be such as to take into account the need for predictability, adequacy and timely
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flow of funds referred to in Article 20 in accordance with the amount of
resources needed to be decided periodically by the Conference of the Parties and
the importance of burden-sharing among the contributing Parties included in the
list referred to in Article 20, paragraph 2. Voluntary contributions may also be
made by the developed country Parties and by other countries and sources. The
mechanism shall operate within a democratic and transparent system of
governance.
2. Pursuant to the objectives of this Convention, the Conference of the Parties
shall at its first meeting determine the policy, strategy and programme priorities,
as well as detailed criteria and guidelines for eligibility for access to and
utilization of the financial resources including monitoring and evaluation on a
regular basis of such utilization. The Conference of the Parties shall decide on
the arrangements to give effect to paragraph 1 above after consultation with the
institutional structure entrusted with the operation of the financial mechanism.
3. The Conference of the Parties shall review the effectiveness of the mechanism
established under this Article, including the criteria and guidelines referred to in
paragraph 2 above, not less than two years after the entry into force of this
Convention and thereafter on a regular basis. Based on such review, it shall take
appropriate action to improve the effectiveness of the mechanism if necessary.
4. The Contracting Parties shall consider strengthening existing financial
institutions to provide financial resources for the conservation and sustainable
use of biological diversity.
-

Amendment to the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal

Insert new preambular paragraph 7 bis:
Recognizing that transboundary movements of hazardous wastes, especially to
developing countries, have a high risk of not constituting an environmentally
sound management of hazardous wastes as required by this Convention;
Insert new Article 4A:
1. Each Party listed in Annex VII shall prohibit all transboundary movements of
hazardous wastes which are destined for operations according to Annex IV A, to
States not listed in Annex VII.
2. Each Party listed in Annex VII shall phase out by 31 December 1997, and
prohibit as of that date, all transboundary movements of hazardous wastes under
Article 1, paragraph 1 (a) of the Convention which are destined for operations
according to Annex IV B to States not listed in Annex VII. Such transboundary
movements shall not be prohibited unless the wastes in question are
characterized as hazardous under the Convention.
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-

Decision II/12 of the Conference of the Parties to the Basel Convention,
adopted 25 march 1994

The Conference,
Recalling the request of the G-77 countries at the First Meeting of the
Conference of the Parties to the Basel Convention in Uruguay, 30 November - 4
December 1992, for the total ban on all exports of hazardous wastes from OECD
countries to non-OECD countries;
Recognizing that transboundary movements of hazardous wastes from OECD to
non-OECD States have a high risk of not constituting an environmentally sound
management of hazardous wastes as required by the Basel Convention;
1. Decides to prohibit immediately all transboundary movements of hazardous
wastes which are destined for final disposal from OECD to non-OECD States;
2. Decides also to phase out by 31 December 1997, and prohibit as of that date,
all transboundary movements of hazardous wastes which are destined for
recycling or recovery operations from OECD to non-OECD States;
3. Decides further that any non-OECD State, not possessing a national hazardous
wastes import ban and which allows the import from OECD States of hazardous
wastes for recycling or recovery operation until 31 December 1997, should
inform the Secretariat of the Basel Convention that it would allow the import
from an OECD State of hazardous wastes for recycling or recovery operations
by specifying the categories of hazardous wastes which are acceptable for
import; the quantities to be imported; the specific recycling/recovery process to
be used; and the final destination/disposal of the residues which are derived from
recycling/recovery operations;
4. Requests the Parties to report regularly to the Secretariat on the
implementation of this decision, including details of the transboundary
movements of hazardous wastes allowed under paragraph 3 above. Further
requests the Secretariat to prepare a summary and to compile these reports for
consideration by the Open-ended Ad Hoc Committee. After considering these
reports, the Open-ended Ad Hoc Committee will submit a report based on the
input provided by the Secretariat to the Conference of the Parties of the
Convention;
5. Requests further the Parties to cooperate and work actively to ensure the
effective implementation of this decision.
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