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The photograph on the cover is of a stained 
glass window in the United Nations 
Headquarters building in New York. The 
staff of the United Nations and Marc Chagall 
donated the stained glass panel designed 
by the French artist as a memorial to Dag 
Hammarskjöld and 15 others who died in a 
plane crash while on a peace mission in the 
Congo in 1961. Dag Hammarskjöld served as 
the second Secretary-General of the United 
Nations from 10 April 1953 until his death 
on 18 September 1961. He introduced the 
concept of peacekeeping and was awarded 
the Nobel Peace Prize. He also defined the 

role of an international civil servant based on his personal devotion to the 
Charter of the United Nations and to public service.

In the panel Chagall sought to express the simplicity and beauty of the 
ideals of peace and brotherhood for which the United Nations was 
founded. Symbols of peace and love can be found throughout the panel. 
In the center is the figure of a young child being kissed on the cheek by 
an angelic face which emerges from a mass of flowers; the right hand 
side suggests mankind’s yearning for peace, its prophets and its victims, 
and symbols of law. On the left are depicted motherhood and people 
struggling for peace.

 

The cover design is courtesy of the graphic designer, Sean Bacon.

Dag Hammarskjöld
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FOREWORD

The International Law Handbook was prepared by the Codification Division of the Office 
of Legal Affairs under the United Nations Programme of Assistance in the Teaching, Study, Dis-
semination and Wider Appreciation of International Law, pursuant to General Assembly resolu-
tion  70/116 of 14 December 2015.

Ambassador Emmanuel K. Dadzie of Ghana proposed the establishment of this programme 
when he served as vice-Chairman of the Sixth Committee of the General Assembly at its 18th ses-
sion in 1963. Following efforts led by Afghanistan, Belgium, Ghana and Ireland, the General Assem-
bly decided, by resolution 2099 (XX) of 20 December 1965, to establish the Programme of Assistance 
to contribute towards a better knowledge of international law as a means of strengthening interna-
tional peace and security and promoting friendly relations and cooperation among States. 

The International Law Handbook is a collection of instruments used by the Codification Divi-
sion as study materials for its training courses under the Programme of Assistance. This publication 
was prepared to celebrate the fiftieth anniversary of the establishment of the Programme in 2015 and 
to promote the teaching and dissemination of international law around the world. It is available on 
the United Nations Programme of Assistance website as well as the Audiovisual Library of Interna-
tional Law free of charge.* It may be reproduced for academic purposes to further the teaching and 
dissemination of international law anywhere in the world. 

The International Law Handbook is intended to be used as a general work of reference. It 
comprises four books:

Book One contains the Charter of the United Nations and the Statute of the International 
Court of Justice, as well as instruments relating to the law of treaties, subjects of international law, 
diplomatic and consular relations, international responsibility, peaceful settlement of international 
disputes, international peace and security, international human rights law as well as movement of 
persons and international migration law. 

Book Two contains instruments relating to the law of armed conflict, international criminal 
law as well as disarmament and non-proliferation.

Book Three contains instruments relating to the law of the sea, international environmental 
law and international watercourses. 

Book Four contains instruments relating to international labour law, law of cultural relations 
as well as international trade and investment law.  

For ease of reference, each book includes an overview of the content of all four books, as well 
as a detailed table of contents for each respective volume. 

The present collection of international instruments is not exhaustive. The texts incorporate 
amendments and corrections to the instruments subsequent to their entry into force, as appropri-
ate, and whether or not the amendments have entered into force for all parties. Only the texts of the 
instruments as kept in the custody of the respective depositary constitute the authentic versions. The 
International Law Handbook is issued for information and educational purposes only. 

* See, respectively, http://legal.un.org/poa/ and http://legal.un.org/avl.
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Fundamental instruments

122. ConVentIon (no. 29) ConCernIng ForCed or  
Compulsory labour

done at geneva on 28 June 1930
entry into force: 1 may 1932
united nations, Treaty Series, vol. 39, p. 55; Reg. No. 612, text as modified by the Final Articles Revision 
Convention, 1946

Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its Fourteenth Session on 10 June 1930, and
Having decided upon the adoption of certain proposals with regard to forced or compulsory 

labour, which is included in the first item on the agenda of the Session, and
Having determined that these proposals shall take the form of an international Convention,
Adopts this twenty-eighth day of June of the year one thousand nine hundred and thirty the 

following Convention, which may be cited as the Forced Labour Convention, 1930, for ratification 
by the Members of the International Labour Organisation in accordance with the provisions of the 
Constitution of the International Labour Organisation:

article 1
1. Each Member of the International Labour Organisation which ratifies this Convention 

undertakes to suppress the use of forced or compulsory labour in all its forms within the shortest 
possible period.

2. With a view to this complete suppression, recourse to forced or compulsory labour may be 
had, during the transitional period, for public purposes only and as an exceptional measure, subject 
to the conditions and guarantees hereinafter provided.

3. At the expiration of a period of five years after the coming into force of this Convention, and 
when the Governing Body of the International Labour Office prepares the report provided for in 
Article 31 below, the said Governing Body shall consider the possibility of the suppression of forced 
or compulsory labour in all its forms without a further transitional period and the desirability of 
placing this question on the agenda of the Conference.

article 2
1. For the purposes of this Convention the term “forced or compulsory labour” shall mean all 

work or service which is exacted from any person under the menace of any penalty and for which 
the said person has not offered himself voluntarily.

2. Nevertheless, for the purposes of this Convention, the term “forced or compulsory labour” 
shall not include—

(a) any work or service exacted in virtue of compulsory military service laws for work of a 
purely military character;

(b) any work or service which forms part of the normal civic obligations of the citizens of a 
fully self-governing country;

(c) any work or service exacted from any person as a consequence of a conviction in a court 
of law, provided that the said work or service is carried out under the supervision and control of a 
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public authority and that the said person is not hired to or placed at the disposal of private individu-
als, companies or associations;

(d) any work or service exacted in cases of emergency, that is to say, in the event of war or 
of a calamity or threatened calamity, such as fire, flood, famine, earthquake, violent epidemic or 
epizootic diseases, invasion by animal, insect or vegetable pests, and in general any circumstance 
that would endanger the existence or the well-being of the whole or part of the population;

(e) minor communal services of a kind which, being performed by the members of the com-
munity in the direct interest of the said community, can therefore be considered as normal civic 
obligations incumbent upon the members of the community, provided that the members of the 
community or their direct representatives shall have the right to be consulted in regard to the need 
for such services.

article 3

For the purposes of this Convention the term ”competent authority” shall mean either an 
authority of the metropolitan country or the highest central authority in the territory concerned.

article 4

1. The competent authority shall not impose or permit the imposition of forced or compulsory 
labour for the benefit of private individuals, companies or associations.

2. Where such forced or compulsory labour for the benefit of private individuals, companies 
or associations exists at the date on which a Member’s ratification of this Convention is registered 
by the Director-General of the International Labour Office, the Member shall completely suppress 
such forced or compulsory labour from the date on which this Convention comes into force for that 
Member.

article 5

1. No concession granted to private individuals, companies or associations shall involve any 
form of forced or compulsory labour for the production or the collection of products which such 
private individuals, companies or associations utilise or in which they trade.

2. Where concessions exist containing provisions involving such forced or compulsory labour, 
such provisions shall be rescinded as soon as possible, in order to comply with Article 1 of this 
Convention.

article 6

Officials of the administration, even when they have the duty of encouraging the popula-
tions under their charge to engage in some form of labour, shall not put constraint upon the said 
populations or upon any individual members thereof to work for private individuals, companies or 
associations.

article 7

1. Chiefs who do not exercise administrative functions shall not have recourse to forced or 
compulsory labour.

2. Chiefs who exercise administrative functions may, with the express permission of the com-
petent authority, have recourse to forced or compulsory labour, subject to the provisions of Arti-
cle 10 of this Convention.

3. Chiefs who are duly recognised and who do not receive adequate remuneration in other 
forms may have the enjoyment of personal services, subject to due regulation and provided that all 
necessary measures are taken to prevent abuses.
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article 8
1. The responsibility for every decision to have recourse to forced or compulsory labour shall 

rest with the highest civil authority in the territory concerned.
2. Nevertheless, that authority may delegate powers to the highest local authorities to exact 

forced or compulsory labour which does not involve the removal of the workers from their place 
of habitual residence. That authority may also delegate, for such periods and subject to such condi-
tions as may be laid down in the regulations provided for in Article 23 of this Convention, powers 
to the highest local authorities to exact forced or compulsory labour which involves the removal of 
the workers from their place of habitual residence for the purpose of facilitating the movement of 
officials of the administration, when on duty, and for the transport of Government stores.

article 9
Except as otherwise provided for in Article 10 of this Convention, any authority competent 

to exact forced or compulsory labour shall, before deciding to have recourse to such labour, satisfy 
itself—

(a) that the work to be done or the service to be rendered is of important direct interest for 
the community called upon to do work or render the service;

(b) that the work or service is of present or imminent necessity;
(c) that it has been impossible to obtain voluntary labour for carrying out the work or ren-

dering the service by the offer of rates of wages and conditions of labour not less favourable than 
those prevailing in the area concerned for similar work or service; and

(d) that the work or service will not lay too heavy a burden upon the present population, 
having regard to the labour available and its capacity to undertake the work.

article 10
1. Forced or compulsory labour exacted as a tax and forced or compulsory labour to which 

recourse is had for the execution of public works by chiefs who exercise administrative functions 
shall be progressively abolished.

2. Meanwhile, where forced or compulsory labour is exacted as a tax, and where recourse is had 
to forced or compulsory labour for the execution of public works by chiefs who exercise administra-
tive functions, the authority concerned shall first satisfy itself—

(a) that the work to be done or the service to be rendered is of important direct interest for 
the community called upon to do the work or render the service;

(b) that the work or the service is of present or imminent necessity;
(c) that the work or service will not lay too heavy a burden upon the present population, 

having regard to the labour available and its capacity to undertake the work;
(d) that the work or service will not entail the removal of the workers from their place of 

habitual residence;
(e) that the execution of the work or the rendering of the service will be directed in accord-

ance with the exigencies of religion, social life and agriculture.

article 11
1. Only adult able-bodied males who are of an apparent age of not less than 18 and not more 

than 45 years may be called upon for forced or compulsory labour. Except in respect of the kinds 
of labour provided for in Article 10 of this Convention, the following limitations and conditions 
shall apply:

(a) whenever possible prior determination by a medical officer appointed by the administra-
tion that the persons concerned are not suffering from any infectious or contagious disease and that 



6 XVI. International labour law

they are physically fit for the work required and for the conditions under which it is to be carried 
out;

(b) exemption of school teachers and pupils and officials of the administration in general;

(c) the maintenance in each community of the number of adult able-bodied men indispen-
sable for family and social life;

(d) respect for conjugal and family ties.

2. For the purposes of subparagraph (c) of the preceding paragraph, the regulations provided 
for in Article 23 of this Convention shall fix the proportion of the resident adult able-bodied males 
who may be taken at any one time for forced or compulsory labour, provided always that this pro-
portion shall in no case exceed 25 per cent. In fixing this proportion the competent authority shall 
take account of the density of the population, of its social and physical development, of the seasons, 
and of the work which must be done by the persons concerned on their own behalf in their local-
ity, and, generally, shall have regard to the economic and social necessities of the normal life of the 
community concerned.

article 12

1. The maximum period for which any person may be taken for forced or compulsory labour 
of all kinds in any one period of twelve months shall not exceed sixty days, including the time spent 
in going to and from the place of work.

2. Every person from whom forced or compulsory labour is exacted shall be furnished with a 
certificate indicating the periods of such labour which he has completed.

article 13

1. The normal working hours of any person from whom forced or compulsory labour is exacted 
shall be the same as those prevailing in the case of voluntary labour, and the hours worked in excess 
of the normal working hours shall be remunerated at the rates prevailing in the case of overtime 
for voluntary labour.

2. A weekly day of rest shall be granted to all persons from whom forced or compulsory labour 
of any kind is exacted and this day shall coincide as far as possible with the day fixed by tradition or 
custom in the territories or regions concerned.

article 14

1. With the exception of the forced or compulsory labour provided for in Article 10 of this 
Convention, forced or compulsory labour of all kinds shall be remunerated in cash at rates not less 
than those prevailing for similar kinds of work either in the district in which the labour is employed 
or in the district from which the labour is recruited, whichever may be the higher.

2. In the case of labour to which recourse is had by chiefs in the exercise of their administrative 
functions, payment of wages in accordance with the provisions of the preceding paragraph shall be 
introduced as soon as possible.

3. The wages shall be paid to each worker individually and not to his tribal chief or to any 
other authority.

4. For the purpose of payment of wages the days spent in travelling to and from the place of 
work shall be counted as working days.

5. Nothing in this Article shall prevent ordinary rations being given as a part of wages, such 
rations to be at least equivalent in value to the money payment they are taken to represent, but 
deductions from wages shall not be made either for the payment of taxes or for special food, cloth-
ing or accommodation supplied to a worker for the purpose of maintaining him in a fit condition 
to carry on his work under the special conditions of any employment, or for the supply of tools.
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article 15

1. Any laws or regulations relating to workmen’s compensation for accidents or sickness aris-
ing out of the employment of the worker and any laws or regulations providing compensation for 
the dependants of deceased or incapacitated workers which are or shall be in force in the territory 
concerned shall be equally applicable to persons from whom forced or compulsory labour is exacted 
and to voluntary workers.

2. In any case it shall be an obligation on any authority employing any worker on forced or 
compulsory labour to ensure the subsistence of any such worker who, by accident or sickness arising 
out of his employment, is rendered wholly or partially incapable of providing for himself, and to 
take measures to ensure the maintenance of any persons actually dependent upon such a worker in 
the event of his incapacity or decease arising out of his employment.

article 16

1. Except in cases of special necessity, persons from whom forced or compulsory labour is 
exacted shall not be transferred to districts where the food and climate differ so considerably from 
those to which they have been accustomed as to endanger their health.

2. In no case shall the transfer of such workers be permitted unless all measures relating to 
hygiene and accommodation which are necessary to adapt such workers to the conditions and to 
safeguard their health can be strictly applied.

3. When such transfer cannot be avoided, measures of gradual habituation to the new condi-
tions of diet and of climate shall be adopted on competent medical advice.

4. In cases where such workers are required to perform regular work to which they are not 
accustomed, measures shall be taken to ensure their habituation to it, especially as regards progres-
sive training, the hours of work and the provision of rest intervals, and any increase or amelioration 
of diet which may be necessary.

article 17

Before permitting recourse to forced or compulsory labour for works of construction or main-
tenance which entail the workers remaining at the workplaces for considerable periods, the compe-
tent authority shall satisfy itself—

(1) that all necessary measures are taken to safeguard the health of the workers and to guar-
antee the necessary medical care, and, in particular, (a) that the workers are medically examined 
before commencing the work and at fixed intervals during the period of service, (b) that there is an 
adequate medical staff, provided with the dispensaries, infirmaries, hospitals and equipment nec-
essary to meet all requirements, and (c) that the sanitary conditions of the workplaces, the supply 
of drinking water, food, fuel, and cooking utensils, and, where necessary, of housing and clothing, 
are satisfactory;

(2) that definite arrangements are made to ensure the subsistence of the families of the workers, 
in particular by facilitating the remittance, by a safe method, of part of the wages to the family, at 
the request or with the consent of the workers;

(3) that the journeys of the workers to and from the workplaces are made at the expense and 
under the responsibility of the administration, which shall facilitate such journeys by making the 
fullest use of all available means of transport;

(4) that, in case of illness or accident causing incapacity to work of a certain duration, the 
worker is repatriated at the expense of the administration;

(5) that any worker who may wish to remain as a voluntary worker at the end of his period of 
forced or compulsory labour is permitted to do so without, for a period of two years, losing his right 
to repatriation free of expense to himself.
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article 18

1. Forced or compulsory labour for the transport of persons or goods, such as the labour of 
porters or boatmen, shall be abolished within the shortest possible period. Meanwhile the compe-
tent authority shall promulgate regulations determining, inter alia, (a) that such labour shall only 
be employed for the purpose of facilitating the movement of officials of the administration, when on 
duty, or for the transport of Government stores, or, in cases of very urgent necessity, the transport 
of persons other than officials, (b) that the workers so employed shall be medically certified to be 
physically fit, where medical examination is possible, and that where such medical examination is 
not practicable the person employing such workers shall be held responsible for ensuring that they 
are physically fit and not suffering from any infectious or contagious disease, (c) the maximum load 
which these workers may carry, (d) the maximum distance from their homes to which they may be 
taken, (e) the maximum number of days per month or other period for which they may be taken, 
including the days spent in returning to their homes, and (f) the persons entitled to demand this 
form of forced or compulsory labour and the extent to which they are entitled to demand it.

2. In fixing the maxima referred to under (c), (d) and (e) in the foregoing paragraph, the com-
petent authority shall have regard to all relevant factors, including the physical development of the 
population from which the workers are recruited, the nature of the country through which they 
must travel and the climatic conditions.

3. The competent authority shall further provide that the normal daily journey of such work-
ers shall not exceed a distance corresponding to an average working day of eight hours, it being 
understood that account shall be taken not only of the weight to be carried and the distance to be 
covered, but also of the nature of the road, the season and all other relevant factors, and that, where 
hours of journey in excess of the normal daily journey are exacted, they shall be remunerated at 
rates higher than the normal rates.

article 19

1. The competent authority shall only authorise recourse to compulsory cultivation as a meth-
od of precaution against famine or a deficiency of food supplies and always under the condition that 
the food or produce shall remain the property of the individuals or the community producing it.

2. Nothing in this Article shall be construed as abrogating the obligation on members of a 
community, where production is organised on a communal basis by virtue of law or custom and 
where the produce or any profit accruing from the sale thereof remain the property of the commu-
nity, to perform the work demanded by the community by virtue of law or custom.

article 20

Collective punishment laws under which a community may be punished for crimes committed 
by any of its members shall not contain provisions for forced or compulsory labour by the commu-
nity as one of the methods of punishment.

article 21

Forced or compulsory labour shall not be used for work underground in mines.

article 22

The annual reports that Members which ratify this Convention agree to make to the Inter-
national Labour Office, pursuant to the provisions of Article 22 of the Constitution of the Interna-
tional Labour Organisation, on the measures they have taken to give effect to the provisions of this 
Convention, shall contain as full information as possible, in respect of each territory concerned, 
regarding the extent to which recourse has been had to forced or compulsory labour in that territory, 
the purposes for which it has been employed, the sickness and death rates, hours of work, methods 
of payment of wages and rates of wages, and any other relevant information.
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article 23
1. To give effect to the provisions of this Convention the competent authority shall issue com-

plete and precise regulations governing the use of forced or compulsory labour.
2. These regulations shall contain, inter alia, rules permitting any person from whom forced 

or compulsory labour is exacted to forward all complaints relative to the conditions of labour to 
the authorities and ensuring that such complaints will be examined and taken into consideration.

article 24
Adequate measures shall in all cases be taken to ensure that the regulations governing the 

employment of forced or compulsory labour are strictly applied, either by extending the duties of 
any existing labour inspectorate which has been established for the inspection of voluntary labour 
to cover the inspection of forced or compulsory labour or in some other appropriate manner. Meas-
ures shall also be taken to ensure that the regulations are brought to the knowledge of persons from 
whom such labour is exacted.

article 25
The illegal exaction of forced or compulsory labour shall be punishable as a penal offence, 

and it shall be an obligation on any Member ratifying this Convention to ensure that the penalties 
imposed by law are really adequate and are strictly enforced.

article 26
1. Each Member of the International Labour Organisation which ratifies this Convention 

undertakes to apply it to the territories placed under its sovereignty, jurisdiction, protection, suze-
rainty, tutelage or authority, so far as it has the right to accept obligations affecting matters of inter-
nal jurisdiction; provided that, if such Member may desire to take advantage of the provisions of 
article 35 of the Constitution of the International Labour Organisation, it shall append to its ratifica-
tion a declaration stating—

(1) the territories to which it intends to apply the provisions of this Convention without modi-
fication;

(2) the territories to which it intends to apply the provisions of this Convention with modifica-
tions, together with details of the said modifications;

(3) the territories in respect of which it reserves its decision.
2. The aforesaid declaration shall be deemed to be an integral part of the ratification and shall 

have the force of ratification. It shall be open to any Member, by a subsequent declaration, to cancel 
in whole or in part the reservations made, in pursuance of the provisions of subparagraphs (2) and 
(3) of this Article, in the original declaration.

article 27
The formal ratifications of this Convention under the conditions set forth in the Constitution 

of the International Labour Organisation shall be communicated to the Director-General of the 
International Labour Office for registration.

article 28
1. This Convention shall be binding only upon those Members whose ratifications have been 

registered with the International Labour Office.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers of the International Labour Organisation have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which the ratification has been registered.
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article 29
As soon as the ratifications of two Members of the International Labour Organisation have 

been registered with the International Labour Office, the Director-General of the International 
Labour Office shall so notify all the Members of the International Labour Organisation. He shall 
likewise notify them of the registration of ratifications which may be communicated subsequently 
by other Members of the Organisation.

article 30
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered with the International Labour Office.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of five years and, 
thereafter, may denounce this Convention at the expiration of each period of five years under the 
terms provided for in this Article.

article 31
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 32
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

the ratification by a Member of the new revising Convention shall ipso jure involve denunciation 
of this Convention without any requirement of delay, notwithstanding the provisions of Article 30 
above, if and when the new revising Convention shall have come into force.

2. As from the date of the coming into force of the new revising Convention, the present Con-
vention shall cease to be open to ratification by the Members.

3. Nevertheless, this Convention shall remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising convention.

article 33
The French and English texts of this Convention shall both be authentic.
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122.(a)  protoCol to ConVentIon (no. 29) ConCernIng  
ForCed or Compulsory labour

done at geneva on 11 June 2014
Entry into force: 9 November 2016
International Labour Conference document, 103rd Session, (11 June 2014)

Preamble
The General Conference of the International Labour Organization,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its 103rd Session on 28 May 2014, and
Recognizing that the prohibition of forced or compulsory labour forms part of the body of 

fundamental rights, and that forced or compulsory labour violates the human rights and dignity of 
millions of women and men, girls and boys, contributes to the perpetuation of poverty and stands 
in the way of the achievement of decent work for all, and

Recognizing the vital role played by the Forced Labour Convention, 1930 (No. 29), hereinafter 
referred to as “the Convention”, and the Abolition of Forced Labour Convention, 1957 (No. 105), in 
combating all forms of forced or compulsory labour, but that gaps in their implementation call for 
additional measures, and

Recalling that the definition of forced or compulsory labour under Article 2 of the Convention 
covers forced or compulsory labour in all its forms and manifestations and is applicable to all human 
beings without distinction, and

Emphasizing the urgency of eliminating forced and compulsory labour in all its forms and 
manifestations, and

Recalling the obligation of Members that have ratified the Convention to make forced or com-
pulsory labour punishable as a penal offence, and to ensure that the penalties imposed by law are 
really adequate and are strictly enforced, and

Noting that the transitional period provided for in the Convention has expired, and the provi-
sions of Article 1, paragraphs 2 and 3, and Articles 3 to 24 are no longer applicable, and

Recognizing that the context and forms of forced or compulsory labour have changed and 
trafficking in persons for the purposes of forced or compulsory labour, which may involve sexual 
exploitation, is the subject of growing international concern and requires urgent action for its effec-
tive elimination, and

Noting that there is an increased number of workers who are in forced or compulsory labour 
in the private economy, that certain sectors of the economy are particularly vulnerable, and that 
certain groups of workers have a higher risk of becoming victims of forced or compulsory labour, 
especially migrants, and

Noting that the effective and sustained suppression of forced or compulsory labour contributes 
to ensuring fair competition among employers as well as protection for workers, and

Recalling the relevant international labour standards, including, in particular, the Freedom 
of Association and Protection of the Right to Organise Convention, 1948 (No. 87), the Right to 
Organise and Collective Bargaining Convention, 1949 (No. 98), the Equal Remuneration Conven-
tion, 1951 (No. 100), the Discrimination (Employment and Occupation) Convention, 1958 (No. 111), 
the Minimum Age Convention, 1973 (No. 138), the Worst Forms of Child Labour Convention, 1999 
(No. 182), the Migration for Employment Convention (Revised), 1949 (No. 97), the Migrant Workers 
(Supplementary Provisions) Convention, 1975 (No. 143), the Domestic Workers Convention, 2011 
(No. 189), the Private Employment Agencies Convention, 1997 (No. 181), the Labour Inspection 
Convention, 1947 (No. 81), the Labour Inspection (Agriculture) Convention, 1969 (No. 129), as well 
as the ILO Declaration on Fundamental Principles and Rights at Work (1998), and the ILO Declara-
tion on Social Justice for a Fair Globalization (2008), and
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Noting other relevant international instruments, in particular the Universal Declaration of 
Human Rights (1948), the International Covenant on Civil and Political Rights (1966), the Inter-
national Covenant on Economic, Social and Cultural Rights (1966), the Slavery Convention (1926), 
the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery (1956), the United Nations Convention against Transnational Organ-
ized Crime (2000), the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially 
Women and Children (2000), the Protocol against the Smuggling of Migrants by Land, Sea and 
Air (2000), the International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (1984), the Convention on the Elimination of All Forms 
of Discrimination against Women (1979), and the Convention on the Rights of Persons with Dis-
abilities (2006), and

Having decided upon the adoption of certain proposals to address gaps in implementation 
of the Convention, and reaffirmed that measures of prevention, protection, and remedies, such as 
compensation and rehabilitation, are necessary to achieve the effective and sustained suppression of 
forced or compulsory labour, pursuant to the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of a Protocol to the Convention;
adopts this eleventh day of June two thousand and fourteen the following Protocol, which may 

be cited as the Protocol of 2014 to the Forced Labour Convention, 1930.

article 1
1. In giving effect to its obligations under the Convention to suppress forced or compulsory 

labour, each Member shall take effective measures to prevent and eliminate its use, to provide to 
victims protection and access to appropriate and effective remedies, such as compensation, and to 
sanction the perpetrators of forced or compulsory labour.

2. Each Member shall develop a national policy and plan of action for the effective and sustained 
suppression of forced or compulsory labour in consultation with employers’ and workers’ organiza-
tions, which shall involve systematic action by the competent authorities and, as appropriate, in coor-
dination with employers’ and workers’ organizations, as well as with other groups concerned.

3. The definition of forced or compulsory labour contained in the Convention is reaffirmed, 
and therefore the measures referred to in this Protocol shall include specific action against traffick-
ing in persons for the purposes of forced or compulsory labour.

article 2
The measures to be taken for the prevention of forced or compulsory labour shall include:
(a) educating and informing people, especially those considered to be particularly vulner-

able, in order to prevent their becoming victims of forced or compulsory labour;
(b) educating and informing employers, in order to prevent their becoming involved in 

forced or compulsory labour practices;
(c) undertaking efforts to ensure that:

 (i) the coverage and enforcement of legislation relevant to the prevention of forced or 
compulsory labour, including labour law as appropriate, apply to all workers and 
all sectors of the economy; and

 (ii) labour inspection services and other services responsible for the implementation 
of this legislation are strengthened;

(d) protecting persons, particularly migrant workers, from possible abusive and fraudulent 
practices during the recruitment and placement process;

(e) supporting due diligence by both the public and private sectors to prevent and respond 
to risks of forced or compulsory labour; and
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(f ) addressing the root causes and factors that heighten the risks of forced or compulsory 
labour.

article 3
Each Member shall take effective measures for the identification, release, protection, recovery 

and rehabilitation of all victims of forced or compulsory labour, as well as the provision of other 
forms of assistance and support.

article 4
1. Each Member shall ensure that all victims of forced or compulsory labour, irrespective of 

their presence or legal status in the national territory, have access to appropriate and effective rem-
edies, such as compensation.

2. Each Member shall, in accordance with the basic principles of its legal system, take the 
necessary measures to ensure that competent authorities are entitled not to prosecute or impose 
penalties on victims of forced or compulsory labour for their involvement in unlawful activities 
which they have been compelled to commit as a direct consequence of being subjected to forced or 
compulsory labour.

article 5
Members shall cooperate with each other to ensure the prevention and elimination of all forms 

of forced or compulsory labour.

article 6
The measures taken to apply the provisions of this Protocol and of the Convention shall be 

determined by national laws or regulations or by the competent authority, after consultation with 
the organizations of employers and workers concerned.

article 7
The transitional provisions of Article 1, paragraphs 2 and 3, and Articles 3 to 24 of the Conven-

tion shall be deleted.

article 8
1. A Member may ratify this Protocol at the same time as or at any time after its ratification of 

the Convention, by communicating its formal ratification to the Director-General of the Interna-
tional Labour Office for registration.

2. The Protocol shall come into force twelve months after the date on which ratifications of two 
Members have been registered by the Director- General. Thereafter, this Protocol shall come into force 
for a Member twelve months after the date on which its ratification is registered and the Convention 
shall be binding on the Member concerned with the addition of Articles 1 to 7 of this Protocol.

article 9
1. A Member which has ratified this Protocol may denounce it whenever the Convention is 

open to denunciation in accordance with its Article 30, by an act communicated to the Director-
General of the International Labour Office for registration.

2. Denunciation of the Convention in accordance with its Articles 30 or 32 shall ipso jure 
involve the denunciation of this Protocol.

3. Any denunciation in accordance with paragraphs 1 or 2 of this Article shall not take effect 
until one year after the date on which it is registered.
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article 10
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organization of the registration of all ratifications, declarations and denuncia-
tions communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the registration of the second ratifica-
tion, the Director-General shall draw the attention of the Members of the Organization to the date 
upon which the Protocol shall come into force.

article 11
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations, for registration in accordance with article 102 of the Charter of the 
United Nations, full particulars of all ratifications, declarations and denunciations registered by 
the Director-General.

article 12
The English and French versions of the text of this Protocol are equally authoritative.

123. ConVentIon (no. 87) ConCernIng Freedom oF assoCIatIon 
 and proteCtIon oF the rIght to organIse

done at san Francisco on 9 July 1948

entry into force: 4 July 1950

united nations, Treaty Series, vol. 68, p. 17; reg. no. 881

Preamble
The General Conference of the International Labour Organisation,
Having been convened at San Francisco by the Governing Body of the International Labour 

Office, and having met in its Thirty-first Session on 17 June 1948;
Having decided to adopt, in the form of a Convention, certain proposals concerning freedom 

of association and protection of the right to organise, which is the seventh item on the agenda of 
the session;

Considering that the Preamble to the Constitution of the International Labour Organisation 
declares “recognition of the principle of freedom of association” to be a means of improving condi-
tions of labour and of establishing peace;

Considering that the Declaration of Philadelphia reaffirms that “freedom of expression and of 
association are essential to sustained progress”;

Considering that the International Labour Conference, at its Thirtieth Session, unanimously 
adopted the principles which should form the basis for international regulation;

Considering that the General Assembly of the United Nations, at its Second Session, endorsed 
these principles and requested the International Labour Organisation to continue every effort in 
order that it may be possible to adopt one or several international Conventions;

adopts this ninth day of July of the year one thousand nine hundred and forty-eight the fol-
lowing Convention, which may be cited as the Freedom of Association and Protection of the Right 
to Organise Convention, 1948:
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part I. Freedom oF assoCIatIon

article 1

Each Member of the International Labour Organisation for which this Convention is in force 
undertakes to give effect to the following provisions.

article 2

Workers and employers, without distinction whatsoever, shall have the right to establish and, 
subject only to the rules of the organisation concerned, to join organisations of their own choosing 
without previous authorisation.

article 3

1. Workers’ and employers’ organisations shall have the right to draw up their constitutions 
and rules, to elect their representatives in full freedom, to organise their administration and activi-
ties and to formulate their programmes.

2. The public authorities shall refrain from any interference which would restrict this right or 
impede the lawful exercise thereof.

article 4

Workers’ and employers’ organisations shall not be liable to be dissolved or suspended by 
administrative authority.

article 5

Workers’ and employers’ organisations shall have the right to establish and join federations 
and confederations and any such organisation, federation or confederation shall have the right to 
affiliate with international organisations of workers and employers.

article 6

The provisions of Articles 2, 3 and 4 hereof apply to federations and confederations of workers’ 
and employers’ organisations.

article 7

The acquisition of legal personality by workers’ and employers’ organisations, federations and 
confederations shall not be made subject to conditions of such a character as to restrict the applica-
tion of the provisions of Articles 2, 3 and 4 hereof.

article 8

1. In exercising the rights provided for in this Convention workers and employers and their 
respective organisations, like other persons or organised collectivities, shall respect the law of the land.

2. The law of the land shall not be such as to impair, nor shall it be so applied as to impair, the 
guarantees provided for in this Convention.

article 9

1. The extent to which the guarantees provided for in this Convention shall apply to the armed 
forces and the police shall be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the Constitution 
of the International Labour Organisation the ratification of this Convention by any Member shall 
not be deemed to affect any existing law, award, custom or agreement in virtue of which members 
of the armed forces or the police enjoy any right guaranteed by this Convention.



16 XVI. International labour law

article 10
In this Convention the term organisation means any organisation of workers or of employers 

for furthering and defending the interests of workers or of employers.

part II. proteCtIon oF the rIght to organIse

article 11
Each Member of the International Labour Organisation for which this Convention is in force 

undertakes to take all necessary and appropriate measures to ensure that workers and employers 
may exercise freely the right to organise.

part III. mIsCellaneous proVIsIons

article 12
1. In respect of the territories referred to in Article 35 of the Constitution of the International 

Labour Organisation as amended by the Constitution of the International Labour Organisation 
Instrument of Amendment 1946, other than the territories referred to in paragraphs 4 and 5 of the 
said article as so amended, each Member of the Organisation which ratifies this Convention shall 
communicate to the Director-General of the International Labour Office with or as soon as possible 
after its ratification a declaration stating:

(a) the territories in respect of which it undertakes that the provisions of the Convention 
shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention 
shall be applied subject to modifications, together with details of the said modifications;

(c) the territories in respect of which the Convention is inapplicable and in such cases the 
grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision.
2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this Article shall 

be deemed to be an integral part of the ratification and shall have the force of ratification.
3. Any Member may at any time by a subsequent declaration cancel in whole or in part any 

reservations made in its original declaration in virtue of subparagraphs (b), (c) or (d) of paragraph 
1 of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation in accord-
ance with the provisions of Article 16, communicate to the Director-General a declaration modi-
fying in any other respect the terms of any former declaration and stating the present position in 
respect of such territories as it may specify.

article 13
1. Where the subject-matter of this Convention is within the self-governing powers of any 

non-metropolitan territory, the Member responsible for the international relations of that territory 
may, in agreement with the government of the territory, communicate to the Director-General of 
the International Labour Office a declaration accepting on behalf of the territory the obligations of 
this Convention.

2. A declaration accepting the obligations of this Convention may be communicated to the 
Director-General of the International Labour Office:

(a) by two or more Members of the Organisation in respect of any territory which is under 
their joint authority; or

(b) by any international authority responsible for the administration of any territory, in vir-
tue of the Charter of the United Nations or otherwise, in respect of any such territory.
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3. Declarations communicated to the Director-General of the International Labour Office in 
accordance with the preceding paragraphs of this Article shall indicate whether the provisions of 
the Convention will be applied in the territory concerned without modification or subject to modifi-
cations; when the declaration indicates that the provisions of the Convention will be applied subject 
to modifications it shall give details of the said modifications.

4. The Member, Members or international authority concerned may at any time by a sub-
sequent declaration renounce in whole or in part the right to have recourse to any modification 
indicated in any former declaration.

5. The Member, Members or international authority concerned may, at any time at which this 
Convention is subject to denunciation in accordance with the provisions of Article 16, communicate 
to the Director-General a declaration modifying in any other respect the terms of any former decla-
ration and stating the present position in respect of the application of the Convention.

part IV. FInal proVIsIons

article 14
The formal ratifications of this Convention shall be communicated to the Director-General of 

the International Labour Office for registration.

article 15
1. This Convention shall be binding only upon those Members of the International Labour 

Organisation whose ratifications have been registered with the Director-General.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which its ratifications has been registered.

article 16
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 17
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications, declarations and denuncia-
tions communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.

article 18
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding articles.
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article 19
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 20
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides:
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 16 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.

article 21
The English and French versions of the text of this Convention are equally authoritative.

124. ConVentIon (no. 98) ConCernIng the applICatIon oF the  
prInCIples oF the rIght to organIse and to bargaIn ColleCtIVely 

done at geneva on 1 July 1949

entry into force: 18 July 1951

united nations, Treaty Series, vol. 96, p. 257; reg. no. 1341

Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its Thirty-second Session on 8 June 1949, and
Having decided upon the adoption of certain proposals concerning the application of the prin-

ciples of the right to organise and to bargain collectively, which is the fourth item on the agenda of 
the session, and

Having determined that these proposals shall take the form of an international Convention,
adopts this first day of July of the year one thousand nine hundred and forty-nine the following 

Convention, which may be cited as the Right to Organise and Collective Bargaining Convention, 1949:

article 1
1. Workers shall enjoy adequate protection against acts of anti-union discrimination in respect 

of their employment.
2. Such protection shall apply more particularly in respect of acts calculated to—
(a) make the employment of a worker subject to the condition that he shall not join a union 

or shall relinquish trade union membership;



 Convention concerning the right to organise 19

(b) cause the dismissal of or otherwise prejudice a worker by reason of union membership 
or because of participation in union activities outside working hours or, with the consent of the 
employer, within working hours.

article 2

1. Workers’ and employers’ organisations shall enjoy adequate protection against any acts of 
interference by each other or each other’s agents or members in their establishment, functioning 
or administration.

2. In particular, acts which are designed to promote the establishment of workers’ organi-
sations under the domination of employers or employers’ organisations, or to support workers’ 
organisations by financial or other means, with the object of placing such organisations under the 
control of employers or employers’ organisations, shall be deemed to constitute acts of interference 
within the meaning of this Article.

article 3

Machinery appropriate to national conditions shall be established, where necessary, for the 
purpose of ensuring respect for the right to organise as defined in the preceding Articles.

article 4

Measures appropriate to national conditions shall be taken, where necessary, to encourage 
and promote the full development and utilisation of machinery for voluntary negotiation between 
employers or employers’ organisations and workers’ organisations, with a view to the regulation of 
terms and conditions of employment by means of collective agreements.

article 5

1. The extent to which the guarantees provided for in this Convention shall apply to the armed 
forces and the police shall be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the Constitution 
of the International Labour Organisation the ratification of this Convention by any Member shall 
not be deemed to affect any existing law, award, custom or agreement in virtue of which members 
of the armed forces or the police enjoy any right guaranteed by this Convention.

article 6

This Convention does not deal with the position of public servants engaged in the administra-
tion of the State, nor shall it be construed as prejudicing their rights or status in any way.

article 7

The formal ratifications of this Convention shall be communicated to the Director-General of 
the International Labour Office for registration.

article 8

1. This Convention shall be binding only upon those Members of the International Labour 
Organisation whose ratifications have been registered with the Director-General.

2. It shall come into force twelve months after the date on which the ratifications of two Mem-
bers have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months after the 
date on which its ratification has been registered.
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article 9

1. Declarations communicated to the Director-General of the International Labour Office in 
accordance with paragraph 2 of Article 35 of the Constitution of the International Labour Organisa-
tion shall indicate —

(a) the territories in respect of which the Member concerned undertakes that the provisions 
of the Convention shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention 
shall be applied subject to modifications, together with details of the said modifications;

(c) the territories in respect of which the Convention is inapplicable and in such cases the 
grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision pending further consideration 
of the position.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this Article shall 
be deemed to be an integral part of the ratification and shall have the force of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part any 
reservation made in its original declaration in virtue of subparagraph (b), (c) or (d) of paragraph 1 
of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation in accord-
ance with the provisions of Article 11, communicate to the Director-General a declaration modi-
fying in any other respect the terms of any former declaration and stating the present position in 
respect of such territories as it may specify.

article 10

1. Declarations communicated to the Director-General of the International Labour Office in 
accordance with paragraph 4 or 5 of Article 35 of the Constitution of the International Labour 
Organisation shall indicate whether the provisions of the Convention will be applied in the terri-
tory concerned without modification or subject to modifications; when the declaration indicates 
that the provisions of the Convention will be applied subject to modifications, it shall give details 
of the said modifications.

2. The Member, Members or international authority concerned may at any time by a sub-
sequent declaration renounce in whole or in part the right to have recourse to any modification 
indicated in any former declaration.

3. The Member, Members or international authority concerned may, at any time at which this 
Convention is subject to denunciation in accordance with the provisions of Article 11, communicate 
to the Director-General a declaration modifying in any other respect the terms of any former decla-
ration and stating the present position in respect of the application of the Convention.

article 11

1. A Member which has ratified this Convention may denounce it after the expiration of ten 
years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.
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article 12
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications, declarations and denuncia-
tions communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.

article 13
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding articles.

article 14
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 15
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides,
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 11 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force, this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.

article 16
The English and French versions of the text of this Convention are equally authoritative.
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125. ConVentIon (no. 100) ConCernIng equal remuneratIon For 
men and women workers For work oF equal Value

done at geneva on 29 June 1951
entry into force: 23 may 1953
united nations, Treaty Series, vol. 165, p. 303; reg. no. 2181

Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its Thirty-fourth Session on 6 June 1951, and
Having decided upon the adoption of certain proposals with regard to the principle of equal 

remuneration for men and women workers for work of equal value, which is the seventh item on the 
agenda of the session, and

Having determined that these proposals shall take the form of an international Convention,
adopts this twenty-ninth day of June of the year one thousand nine hundred and fifty-one the 

following Convention, which may be cited as the Equal Remuneration Convention, 1951:

article 1
For the purpose of this Convention—
(a) the term remuneration includes the ordinary, basic or minimum wage or salary and any 

additional emoluments whatsoever payable directly or indirectly, whether in cash or in kind, by the 
employer to the worker and arising out of the worker’s employment;

(b) the term equal remuneration for men and women workers for work of equal value refers 
to rates of remuneration established without discrimination based on sex.

article 2
1. Each Member shall, by means appropriate to the methods in operation for determining rates 

of remuneration, promote and, in so far as is consistent with such methods, ensure the application 
to all workers of the principle of equal remuneration for men and women workers for work of equal 
value.

2. This principle may be applied by means of—
(a) national laws or regulations;
(b) legally established or recognised machinery for wage determination;
(c) collective agreements between employers and workers; or
(d) a combination of these various means.

article 3
1. Where such action will assist in giving effect to the provisions of this Convention measures 

shall be taken to promote objective appraisal of jobs on the basis of the work to be performed.
2. The methods to be followed in this appraisal may be decided upon by the authorities respon-

sible for the determination of rates of remuneration, or, where such rates are determined by collec-
tive agreements, by the parties thereto.

3. Differential rates between workers which correspond, without regard to sex, to differences, as 
determined by such objective appraisal, in the work to be performed shall not be considered as being 
contrary to the principle of equal remuneration for men and women workers for work of equal value.
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article 4
Each Member shall co-operate as appropriate with the employers’ and workers’ organisations 

concerned for the purpose of giving effect to the provisions of this Convention.

article 5
The formal ratifications of this Convention shall be communicated to the Director-General of 

the International Labour Office for registration.

article 6
1. This Convention shall be binding only upon those Members of the International Labour 

Organisation whose ratifications have been registered with the Director-General.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which its ratification has been registered.

article 7
1. Declarations communicated to the Director-General of the International Labour Office in 

accordance with paragraph 2 of Article 35 of the Constitution of the International Labour Organisa-
tion shall indicate —

(a) the territories in respect of which the Member concerned undertakes that the provisions 
of the Convention shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention 
shall be applied subject to modifications, together with details of the said modifications;

(c) the territories in respect of which the Convention is inapplicable and in such cases the 
grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision pending further consideration 
of the position.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this Article shall 
be deemed to be an integral part of the ratification and shall have the force of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part any 
reservation made in its original declaration in virtue of subparagraph (b), (c) or (d) of paragraph 1 
of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation in accord-
ance with the provisions of Article 9, communicate to the Director-General a declaration modifying 
in any other respect the terms of any former declaration and stating the present position in respect 
of such territories as it may specify.

article 8
1. Declarations communicated to the Director-General of the International Labour Office in 

accordance with paragraph 4 or 5 of Article 35 of the Constitution of the International Labour 
Organisation shall indicate whether the provisions of the Convention will be applied in the terri-
tory concerned without modification or subject to modifications; when the declaration indicates 
that the provisions of the Convention will be applied subject to modifications, it shall give details 
of the said modifications.

2. The Member, Members or international authority concerned may at any time by a sub-
sequent declaration renounce in whole or in part the right to have recourse to any modification 
indicated in any former declaration.
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3. The Member, Members or international authority concerned may, at any time at which this 
Convention is subject to denunciation in accordance with the provisions of Article 9, communicate 
to the Director-General a declaration modifying in any other respect the terms of any former dec-
laration and stating the present position in respect of the application of the Convention.

article 9
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 10
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications, declarations and denuncia-
tions communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.

article 11
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding articles.

article 12
At such times as may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 13
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides—
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 9 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.

article 14
The English and French versions of the text of this Convention are equally authoritative.



 Convention concerning the abolition of forced labour 25

126. ConVentIon (no. 105) ConCernIng the abolItIon  
oF ForCed labour

done at geneva on 25 June 1957
entry into force: 17 January 1959
united nations, Treaty Series, vol. 320, p. 291; reg. no. 4648

Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its Fortieth Session on 5 June 1957, and
Having considered the question of forced labour, which is the fourth item on the agenda of the 

session, and
Having noted the provisions of the Forced Labour Convention, 1930, and
Having noted that the Slavery Convention, 1926, provides that all necessary measures shall be 

taken to prevent compulsory or forced labour from developing into conditions analogous to slavery 
and that the Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institu-
tions and Practices Similar to Slavery, 1956, provides for the complete abolition of debt bondage 
and serfdom, and

Having noted that the Protection of Wages Convention, 1949, provides that wages shall be paid 
regularly and prohibits methods of payment which deprive the worker of a genuine possibility of 
terminating his employment, and

Having decided upon the adoption of further proposals with regard to the abolition of certain 
forms of forced or compulsory labour constituting a violation of the rights of man referred to in the 
Charter of the United Nations and enunciated by the Universal Declaration of Human Rights, and

Having determined that these proposals shall take the form of an international Convention,
adopts this twenty-fifth day of June of the year one thousand nine hundred and fifty-seven 

the following Convention, which may be cited as the Abolition of Forced Labour Convention, 1957:

article 1
Each Member of the International Labour Organisation which ratifies this Convention under-

takes to suppress and not to make use of any form of forced or compulsory labour—
(a) as a means of political coercion or education or as a punishment for holding or expressing 

political views or views ideologically opposed to the established political, social or economic system;
(b) as a method of mobilising and using labour for purposes of economic development;
(c) as a means of labour discipline;
(d) as a punishment for having participated in strikes;
(e) as a means of racial, social, national or religious discrimination.

article 2
Each Member of the International Labour Organisation which ratifies this Convention under-

takes to take effective measures to secure the immediate and complete abolition of forced or com-
pulsory labour as specified in Article 1 of this Convention.

article 3
The formal ratifications of this Convention shall be communicated to the Director-General of 

the International Labour Office for registration.
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article 4
1. This Convention shall be binding only upon those Members of the International Labour 

Organisation whose ratifications have been registered with the Director-General.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which its ratification has been registered.

article 5
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 6
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications and denunciations com-
municated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.

article 7
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications and acts of denunciation registered by him in 
accordance with the provisions of the preceding Articles.

article 8
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 9
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides:
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 5 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.
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article 10

The English and French versions of the text of this Convention are equally authoritative.

127. ConVentIon (no. 111) ConCernIng dIsCrImInatIon In respeCt oF 
employment and oCCupatIon

done at geneva on 25 June 1958

entry into force: 15 June 1960

united nations, Treaty Series, vol. 362, p. 31; reg. no. 5181

Preamble

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour Office, 
and having met in its Forty-second Session on 4 June 1958, and

Having decided upon the adoption of certain proposals with regard to discrimination in the 
field of employment and occupation, which is the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international Convention, 
and

Considering that the Declaration of Philadelphia affirms that all human beings, irrespective 
of race, creed or sex, have the right to pursue both their material well-being and their spiritual 
development in conditions of freedom and dignity, of economic security and equal opportunity, and

Considering further that discrimination constitutes a violation of rights enunciated by the 
Universal Declaration of Human Rights,

adopts this twenty-fifth day of June of the year one thousand nine hundred and fifty-eight the 
following Convention, which may be cited as the Discrimination (Employment and Occupation) 
Convention, 1958:

article 1

1. For the purpose of this Convention the term discrimination includes—

(a) any distinction, exclusion or preference made on the basis of race, colour, sex, religion, 
political opinion, national extraction or social origin, which has the effect of nullifying or impairing 
equality of opportunity or treatment in employment or occupation;

(b) such other distinction, exclusion or preference which has the effect of nullifying or 
impairing equality of opportunity or treatment in employment or occupation as may be determined 
by the Member concerned after consultation with representative employers’ and workers’ organisa-
tions, where such exist, and with other appropriate bodies.

2. Any distinction, exclusion or preference in respect of a particular job based on the inherent 
requirements thereof shall not be deemed to be discrimination.

3. For the purpose of this Convention the terms employment and occupation include access to 
vocational training, access to employment and to particular occupations, and terms and conditions 
of employment.



28 XVI. International labour law

article 2

Each Member for which this Convention is in force undertakes to declare and pursue a nation-
al policy designed to promote, by methods appropriate to national conditions and practice, equality 
of opportunity and treatment in respect of employment and occupation, with a view to eliminating 
any discrimination in respect thereof.

article 3

Each Member for which this Convention is in force undertakes, by methods appropriate to 
national conditions and practice—

(a) to seek the co-operation of employers’ and workers’ organisations and other appropriate 
bodies in promoting the acceptance and observance of this policy;

(b) to enact such legislation and to promote such educational programmes as may be calcu-
lated to secure the acceptance and observance of the policy;

(c) to repeal any statutory provisions and modify any administrative instructions or prac-
tices which are inconsistent with the policy;

(d) to pursue the policy in respect of employment under the direct control of a national 
authority;

(e) to ensure observance of the policy in the activities of vocational guidance, vocational 
training and placement services under the direction of a national authority;

(f ) to indicate in its annual reports on the application of the Convention the action taken in 
pursuance of the policy and the results secured by such action.

article 4

Any measures affecting an individual who is justifiably suspected of, or engaged in, activities 
prejudicial to the security of the State shall not be deemed to be discrimination, provided that the 
individual concerned shall have the right to appeal to a competent body established in accordance 
with national practice.

article 5

1. Special measures of protection or assistance provided for in other Conventions or Recommen-
dations adopted by the International Labour Conference shall not be deemed to be discrimination.

2. Any Member may, after consultation with representative employers’ and workers’ organi-
sations, where such exist, determine that other special measures designed to meet the particular 
requirements of persons who, for reasons such as sex, age, disablement, family responsibilities or 
social or cultural status, are generally recognised to require special protection or assistance, shall 
not be deemed to be discrimination.

article 6

Each Member which ratifies this Convention undertakes to apply it to non-metropolitan ter-
ritories in accordance with the provisions of the Constitution of the International Labour Organi-
sation.

article 7

The formal ratifications of this Convention shall be communicated to the Director-General of 
the International Labour Office for registration.
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article 8
1. This Convention shall be binding only upon those Members of the International Labour 

Organisation whose ratifications have been registered with the Director-General.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which its ratification has been registered.

article 9
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 10
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications and denunciations com-
municated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.

article 11
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications and acts of denunciation registered by him in 
accordance with the provisions of the preceding Articles.

article 12
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 13
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides:
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 9 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force, this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.
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article 14
The English and French versions of the text of this Convention are equally authoritative.

128. ConVentIon (no. 138) ConCernIng mInImum age For  
admIssIon to employment 

done at geneva on 26 June 1973

entry into force: 19 June 1976

united nations, Treaty Series, vol. 1015, p. 297; reg. no. 14862

Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its Fifty-eighth Session on 6 June 1973, and
Having decided upon the adoption of certain proposals with regard to minimum age for 

admission to employment, which is the fourth item on the agenda of the session, and
Noting the terms of the Minimum Age (Industry) Convention, 1919, the Minimum Age (Sea) 

Convention, 1920, the Minimum Age (Agriculture) Convention, 1921, the Minimum Age (Trim-
mers and Stokers) Convention, 1921, the Minimum Age (Non-Industrial Employment) Convention, 
1932, the Minimum Age (Sea) Convention (Revised), 1936, the Minimum Age (Industry) Conven-
tion (Revised), 1937, the Minimum Age (Non-Industrial Employment) Convention (Revised), 1937, 
the Minimum Age (Fishermen) Convention, 1959, and the Minimum Age (Underground Work) 
Convention, 1965, and

Considering that the time has come to establish a general instrument on the subject, which 
would gradually replace the existing ones applicable to limited economic sectors, with a view to 
achieving the total abolition of child labour, and

Having determined that these proposals shall take the form of an international Convention,
Adopts this twenty-sixth day of June of the year one thousand nine hundred and seventy-three 

the following Convention, which may be cited as the Minimum Age Convention, 1973:

article 1
Each Member for which this Convention is in force undertakes to pursue a national policy 

designed to ensure the effective abolition of child labour and to raise progressively the minimum 
age for admission to employment or work to a level consistent with the fullest physical and mental 
development of young persons.

article 2
1. Each Member which ratifies this Convention shall specify, in a declaration appended to its 

ratification, a minimum age for admission to employment or work within its territory and on means 
of transport registered in its territory; subject to Articles 4 to 8 of this Convention, no one under that 
age shall be admitted to employment or work in any occupation.

2. Each Member which has ratified this Convention may subsequently notify the Director-
General of the International Labour Office, by further declarations, that it specifies a minimum age 
higher than that previously specified.
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3. The minimum age specified in pursuance of paragraph 1 of this Article shall not be less 
than the age of completion of compulsory schooling and, in any case, shall not be less than 15 years.

4. Notwithstanding the provisions of paragraph 3 of this Article, a Member whose economy 
and educational facilities are insufficiently developed may, after consultation with the organisations 
of employers and workers concerned, where such exist, initially specify a minimum age of 14 years.

5. Each Member which has specified a minimum age of 14 years in pursuance of the provisions 
of the preceding paragraph shall include in its reports on the application of this Convention sub-
mitted under article 22 of the Constitution of the International Labour Organisation a statement—

(a) that its reason for doing so subsists; or
(b) that it renounces its right to avail itself of the provisions in question as from a stated date.

article 3
1. The minimum age for admission to any type of employment or work which by its nature 

or the circumstances in which it is carried out is likely to jeopardise the health, safety or morals of 
young persons shall not be less than 18 years.

2. The types of employment or work to which paragraph 1 of this Article applies shall be 
determined by national laws or regulations or by the competent authority, after consultation with 
the organisations of employers and workers concerned, where such exist.

3. Notwithstanding the provisions of paragraph 1 of this Article, national laws or regulations 
or the competent authority may, after consultation with the organisations of employers and workers 
concerned, where such exist, authorise employment or work as from the age of 16 years on condi-
tion that the health, safety and morals of the young persons concerned are fully protected and that 
the young persons have received adequate specific instruction or vocational training in the relevant 
branch of activity.

article 4
1. In so far as necessary, the competent authority, after consultation with the organisations 

of employers and workers concerned, where such exist, may exclude from the application of this 
Convention limited categories of employment or work in respect of which special and substantial 
problems of application arise.

2. Each Member which ratifies this Convention shall list in its first report on the application of 
the Convention submitted under Article 22 of the Constitution of the International Labour Organi-
sation any categories which may have been excluded in pursuance of paragraph 1 of this Article, 
giving the reasons for such exclusion, and shall state in subsequent reports the position of its law 
and practice in respect of the categories excluded and the extent to which effect has been given or is 
proposed to be given to the Convention in respect of such categories.

3. Employment or work covered by Article 3 of this Convention shall not be excluded from the 
application of the Convention in pursuance of this Article.

article 5
1. A Member whose economy and administrative facilities are insufficiently developed may, 

after consultation with the organisations of employers and workers concerned, where such exist, 
initially limit the scope of application of this Convention.

2. Each Member which avails itself of the provisions of paragraph 1 of this Article shall specify, 
in a declaration appended to its ratification, the branches of economic activity or types of undertak-
ings to which it will apply the provisions of the Convention.

3. The provisions of the Convention shall be applicable as a minimum to the following: mining 
and quarrying; manufacturing; construction; electricity, gas and water; sanitary services; transport, 
storage and communication; and plantations and other agricultural undertakings mainly produc-
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ing for commercial purposes, but excluding family and small-scale holdings producing for local 
consumption and not regularly employing hired workers.

4. Any Member which has limited the scope of application of this Convention in pursuance 
of this Article—

(a) shall indicate in its reports under Article 22 of the Constitution of the International 
Labour Organisation the general position as regards the employment or work of young persons and 
children in the branches of activity which are excluded from the scope of application of this Conven-
tion and any progress which may have been made towards wider application of the provisions of the 
Convention;

(b) may at any time formally extend the scope of application by a declaration addressed to 
the Director-General of the International Labour Office.

article 6
This Convention does not apply to work done by children and young persons in schools for 

general, vocational or technical education or in other training institutions, or to work done by 
persons at least 14 years of age in undertakings, where such work is carried out in accordance 
with conditions prescribed by the competent authority, after consultation with the organisations of 
employers and workers concerned, where such exist, and is an integral part of—

(a) a course of education or training for which a school or training institution is primarily 
responsible;

(b) a programme of training mainly or entirely in an undertaking, which programme has 
been approved by the competent authority; or

(c) a programme of guidance or orientation designed to facilitate the choice of an occupation 
or of a line of training.

article 7
1. National laws or regulations may permit the employment or work of persons 13 to 15 years 

of age on light work which is—
(a) not likely to be harmful to their health or development; and
(b) not such as to prejudice their attendance at school, their participation in vocational ori-

entation or training programmes approved by the competent authority or their capacity to benefit 
from the instruction received.

2. National laws or regulations may also permit the employment or work of persons who are 
at least 15 years of age but have not yet completed their compulsory schooling on work which meets 
the requirements set forth in sub-paragraphs (a) and (b) of paragraph 1 of this Article.

3. The competent authority shall determine the activities in which employment or work may be 
permitted under paragraphs 1 and 2 of this Article and shall prescribe the number of hours during 
which and the conditions in which such employment or work may be undertaken.

4. Notwithstanding the provisions of paragraphs 1 and 2 of this Article, a Member which has 
availed itself of the provisions of paragraph 4 of Article 2 may, for as long as it continues to do so, 
substitute the ages 12 and 14 for the ages 13 and 15 in paragraph 1 and the age 14 for the age 15 in 
paragraph 2 of this Article.

article 8
1. After consultation with the organisations of employers and workers concerned, where such 

exist, the competent authority may, by permits granted in individual cases, allow exceptions to the 
prohibition of employment or work provided for in Article 2 of this Convention, for such purposes 
as participation in artistic performances.
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2. Permits so granted shall limit the number of hours during which and prescribe the condi-
tions in which employment or work is allowed.

article 9
1. All necessary measures, including the provision of appropriate penalties, shall be taken by 

the competent authority to ensure the effective enforcement of the provisions of this Convention.
2. National laws or regulations or the competent authority shall define the persons responsible 

for compliance with the provisions giving effect to the Convention.
3. National laws or regulations or the competent authority shall prescribe the registers or other 

documents which shall be kept and made available by the employer; such registers or documents 
shall contain the names and ages or dates of birth, duly certified wherever possible, of persons whom 
he employs or who work for him and who are less than 18 years of age.

article 10
1. This Convention revises, on the terms set forth in this Article, the Minimum Age (Indus-

try) Convention, 1919, the Minimum Age (Sea) Convention, 1920, the Minimum Age (Agriculture) 
Convention, 1921, the Minimum Age (Trimmers and Stokers) Convention, 1921, the Minimum Age 
(Non-Industrial Employment) Convention, 1932, the Minimum Age (Sea) Convention (Revised), 
1936, the Minimum Age (Industry) Convention (Revised), 1937, the Minimum Age (Non-Industrial 
Employment) Convention (Revised), 1937, the Minimum Age (Fishermen) Convention, 1959, and 
the Minimum Age (Underground Work) Convention, 1965.

2. The coming into force of this Convention shall not close the Minimum Age (Sea) Conven-
tion (Revised), 1936, the Minimum Age (Industry) Convention (Revised), 1937, the Minimum Age 
(Non-Industrial Employment) Convention (Revised), 1937, the Minimum Age (Fishermen) Conven-
tion, 1959, or the Minimum Age (Underground Work) Convention, 1965, to further ratification.

3. The Minimum Age (Industry) Convention, 1919, the Minimum Age (Sea) Convention, 1920, 
the Minimum Age (Agriculture) Convention, 1921, and the Minimum Age (Trimmers and Stokers) 
Convention, 1921, shall be closed to further ratification when all the parties thereto have consented 
to such closing by ratification of this Convention or by a declaration communicated to the Director-
General of the International Labour Office.

4. When the obligations of this Convention are accepted:
(a) by a Member which is a party to the Minimum Age (Industry) Convention (Revised), 

1937, and a minimum age of not less than 15 years is specified in pursuance of Article 2 of this 
Convention, this shall ipso jure involve the immediate denunciation of that Convention,

(b) in respect of non-industrial employment as defined in the Minimum Age (Non-Indus-
trial Employment) Convention, 1932, by a Member which is a party to that Convention, this shall 
ipso jure involve the immediate denunciation of that Convention,

(c) in respect of non-industrial employment as defined in the Minimum Age (Non-Industri-
al Employment) Convention (Revised), 1937, by a Member which is a party to that Convention, and 
a minimum age of not less than 15 years is specified in pursuance of Article 2 of this Convention, 
this shall ipso jure involve the immediate denunciation of that Convention,

(d) in respect of maritime employment, by a Member which is a party to the Minimum 
Age (Sea) Convention (Revised), 1936, and a minimum age of not less than 15 years is specified in 
pursuance of Article 2 of this Convention or the Member specifies that Article 3 of this Convention 
applies to maritime employment, this shall ipso jure involve the immediate denunciation of that 
Convention,

(e) in respect of employment in maritime fishing, by a Member which is a party to the Mini-
mum Age (Fishermen) Convention, 1959, and a minimum age of not less than 15 years is specified in 
pursuance of Article 2 of this Convention or the Member specifies that Article 3 of this Convention 
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applies to employment in maritime fishing, this shall ipso jure involve the immediate denunciation 
of that Convention,

(f ) by a Member which is a party to the Minimum Age (Underground Work) Convention, 
1965, and a minimum age of not less than the age specified in pursuance of that Convention is speci-
fied in pursuance of Article 2 of this Convention or the Member specifies that such an age applies 
to employment underground in mines in virtue of Article 3 of this Convention, this shall ipso jure 
involve the immediate denunciation of that Convention,

if and when this Convention shall have come into force.
5. Acceptance of the obligations of this Convention—
(a) shall involve the denunciation of the Minimum Age (Industry) Convention, 1919, in 

accordance with Article 12 thereof,
(b) in respect of agriculture shall involve the denunciation of the Minimum Age (Agricul-

ture) Convention, 1921, in accordance with Article 9 thereof,
(c) in respect of maritime employment shall involve the denunciation of the Minimum Age 

(Sea) Convention, 1920, in accordance with Article 10 thereof, and of the Minimum Age (Trimmers 
and Stokers) Convention, 1921, in accordance with Article 12 thereof,

if and when this Convention shall have come into force.

article 11
The formal ratifications of this Convention shall be communicated to the Director-General of 

the International Labour Office for registration.

article 12
1. This Convention shall be binding only upon those Members of the International Labour 

Organisation whose ratifications have been registered with the Director-General.
2. It shall come into force twelve months after the date on which the ratifications of two Mem-

bers have been registered with the Director-General.
3. Thereafter, this Convention shall come into force for any Member twelve months after the 

date on which its ratifications has been registered.

article 13
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 14
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organisation of the registration of all ratifications and denunciations com-
municated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second ratifica-
tion communicated to him, the Director-General shall draw the attention of the Members of the 
Organisation to the date upon which the Convention will come into force.
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article 15
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations for registration in accordance with Article 102 of the Charter of the 
United Nations full particulars of all ratifications and acts of denunciation registered by him in 
accordance with the provisions of the preceding Articles.

article 16
At such times as it may consider necessary the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 17
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides:
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 13 above, if 
and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.

article 18
The English and French versions of the text of this Convention are equally authoritative.
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129. ConVentIon (no. 182) ConCernIng the prohIbItIon  
and ImmedIate aCtIon For the elImInatIon oF 

 the worst Forms oF ChIld labour
done at geneva on 17 June 1999

Entry into force: 19 November 2000

united nations, Treaty Series, vol. 2133, p. 161; reg. no. 37245

Preamble
The General Conference of the International Labour Organization,
Having been convened at Geneva by the Governing Body of the International Labour Office, 

and having met in its 87th Session on 1 June 1999, and
Considering the need to adopt new instruments for the prohibition and elimination of the 

worst forms of child labour, as the main priority for national and international action, including 
international cooperation and assistance, to complement the Convention and the Recommendation 
concerning Minimum Age for Admission to Employment, 1973, which remain fundamental instru-
ments on child labour, and

Considering that the effective elimination of the worst forms of child labour requires immedi-
ate and comprehensive action, taking into account the importance of free basic education and the 
need to remove the children concerned from all such work and to provide for their rehabilitation 
and social integration while addressing the needs of their families, and

Recalling the resolution concerning the elimination of child labour adopted by the Interna-
tional Labour Conference at its 83rd Session in 1996, and

Recognizing that child labour is to a great extent caused by poverty and that the long-term solu-
tion lies in sustained economic growth leading to social progress, in particular poverty alleviation 
and universal education, and

Recalling the Convention on the Rights of the Child adopted by the United Nations General 
Assembly on 20 November 1989, and

Recalling the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-
up, adopted by the International Labour Conference at its 86th Session in 1998, and

Recalling that some of the worst forms of child labour are covered by other international 
instruments, in particular the Forced Labour Convention, 1930, and the United Nations Supple-
mentary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery, 1956, and

Having decided upon the adoption of certain proposals with regard to child labour, which is 
the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international Convention;
Adopts this seventeenth day of June of the year one thousand nine hundred and ninety-nine the 

following Convention, which may be cited as the Worst Forms of Child Labour Convention, 1999.

article 1
Each Member which ratifies this Convention shall take immediate and effective measures to 

secure the prohibition and elimination of the worst forms of child labour as a matter of urgency.

article 2
For the purposes of this Convention, the term child shall apply to all persons under the age of 18.
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article 3
For the purposes of this Convention, the term the worst forms of child labour comprises:
(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of chil-

dren, debt bondage and serfdom and forced or compulsory labour, including forced or compulsory 
recruitment of children for use in armed conflict;

(b) the use, procuring or offering of a child for prostitution, for the production of pornogra-
phy or for pornographic performances;

(c) the use, procuring or offering of a child for illicit activities, in particular for the produc-
tion and trafficking of drugs as defined in the relevant international treaties;

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm 
the health, safety or morals of children.

article 4
1. The types of work referred to under Article 3 (d) shall be determined by national laws or 

regulations or by the competent authority, after consultation with the organizations of employers 
and workers concerned, taking into consideration relevant international standards, in particular 
Paragraphs 3 and 4 of the Worst Forms of Child Labour Recommendation, 1999.

2. The competent authority, after consultation with the organizations of employers and work-
ers concerned, shall identify where the types of work so determined exist.

3. The list of the types of work determined under paragraph 1 of this Article shall be periodi-
cally examined and revised as necessary, in consultation with the organizations of employers and 
workers concerned.

article 5
Each Member shall, after consultation with employers’ and workers’ organizations, establish 

or designate appropriate mechanisms to monitor the implementation of the provisions giving effect 
to this Convention.

article 6
1. Each Member shall design and implement programmes of action to eliminate as a priority 

the worst forms of child labour.
2. Such programmes of action shall be designed and implemented in consultation with rel-

evant government institutions and employers’ and workers’ organizations, taking into consideration 
the views of other concerned groups as appropriate.

article 7
1. Each Member shall take all necessary measures to ensure the effective implementation and 

enforcement of the provisions giving effect to this Convention including the provision and applica-
tion of penal sanctions or, as appropriate, other sanctions.

2. Each Member shall, taking into account the importance of education in eliminating child 
labour, take effective and time-bound measures to:

(a) prevent the engagement of children in the worst forms of child labour;
(b) provide the necessary and appropriate direct assistance for the removal of children from 

the worst forms of child labour and for their rehabilitation and social integration;
(c) ensure access to free basic education, and, wherever possible and appropriate, vocational 

training, for all children removed from the worst forms of child labour;
(d) identify and reach out to children at special risk; and
(e) take account of the special situation of girls.
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3. Each Member shall designate the competent authority responsible for the implementation 
of the provisions giving effect to this Convention.

article 8
Members shall take appropriate steps to assist one another in giving effect to the provisions of 

this Convention through enhanced international cooperation and/or assistance including support 
for social and economic development, poverty eradication programmes and universal education.

article 9
The formal ratifications of this Convention shall be communicated to the Director-General of 

the International Labour Office for registration.

article 10
1. This Convention shall be binding only upon those Members of the International Labour 

Organization whose ratifications have been registered with the Director-General of the Interna-
tional Labour Office.

2. It shall come into force 12 months after the date on which the ratifications of two Members 
have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member 12 months after the date 
on which its ratification has been registered.

article 11
1. A Member which has ratified this Convention may denounce it after the expiration of ten 

years from the date on which the Convention first comes into force, by an act communicated to the 
Director-General of the International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year fol-
lowing the expiration of the period of ten years mentioned in the preceding paragraph, exercise the 
right of denunciation provided for in this Article, will be bound for another period of ten years and, 
thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article.

article 12
1. The Director-General of the International Labour Office shall notify all Members of the 

International Labour Organization of the registration of all ratifications and acts of denunciation 
communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the registration of the second ratifica-
tion, the Director-General shall draw the attention of the Members of the Organization to the date 
upon which the Convention shall come into force.

article 13
The Director-General of the International Labour Office shall communicate to the Secretary-

General of the United Nations, for registration in accordance with article 102 of the Charter of 
the United Nations, full particulars of all ratifications and acts of denunciation registered by the 
Director-General in accordance with the provisions of the preceding Articles.

article 14
At such times as it may consider necessary, the Governing Body of the International Labour 

Office shall present to the General Conference a report on the working of this Convention and shall 
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examine the desirability of placing on the agenda of the Conference the question of its revision in 
whole or in part.

article 15
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, 

then, unless the new Convention otherwise provides —
(a) the ratification by a Member of the new revising Convention shall ipso jure involve the 

immediate denunciation of this Convention, notwithstanding the provisions of Article 11 above, if 
and when the new revising Convention shall have come into force;

(b)  as from the date when the new revising Convention comes into force, this Convention 
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those 
Members which have ratified it but have not ratified the revising Convention.

article 16
The English and French versions of the text of this Convention are equally authoritative.

declarations

130. trIpartIte deClaratIon oF prInCIples ConCernIng  
multInatIonal enterprIses and soCIal polICy

Adopted at Geneva on 16 November 1977

International Labour Office, 204th Session, 1977, as amended at its 279th (November 2000) and 295th 
session (march 2006))

The Governing Body of the International Labour Office;
Recalling that the International Labour Organization for many years has been involved with 

certain social issues related to the activities of multinational enterprises;
Noting in particular that various Industrial Committees, Regional Conferences, and the Inter-

national Labour Conference since the mid-1960s have requested appropriate action by the Govern-
ing Body in the field of multinational enterprises and social policy;

Having been informed of the activities of other international bodies, in particular the UN 
Commission on Transnational Corporations and the Organization for Economic Cooperation and 
Development (OECD);

Considering that the ILO, with its unique tripartite structure, its competence, and its long-
standing experience in the social field, has an essential role to play in evolving principles for the 
guidance of governments, workers’ and employers’ organizations, and multinational enterprises 
themselves;

Recalling that it convened a Tripartite Meeting of Experts on the Relationship between Multi-
national Enterprises and Social Policy in 1972, which recommended an ILO programme of research 
and study, and a Tripartite Advisory Meeting on the Relationship of Multinational Enterprises and 
Social Policy in 1976 for the purpose of reviewing the ILO programme of research and suggesting 
appropriate ILO action in the social and labour field;

Bearing in mind the deliberations of the World Employment Conference;
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Having thereafter decided to establish a tripartite group to prepare a Draft Tripartite Declara-
tion of Principles covering all of the areas of ILO concern which relate to the social aspects of the 
activities of multinational enterprises, including employment creation in the developing countries, 
all the while bearing in mind the recommendations made by the Tripartite Advisory Meeting held 
in 1976;

Having also decided to reconvene the Tripartite Advisory Meeting to consider the Draft Dec-
laration of Principles as prepared by the tripartite group;

Having considered the Report and the Draft Declaration of Principles submitted to it by the 
reconvened Tripartite Advisory Meeting;

Hereby approves the following Declaration which may be cited as the Tripartite Declaration 
of Principles concerning Multinational Enterprises and Social Policy, adopted by the Governing 
Body of the International Labour Office, and invites governments of States Members of the ILO, the 
employers’ and workers’ organizations concerned and the multinational enterprises operating in 
their territories to observe the principles embodied therein.

1. Multinational enterprises play an important part in the economies of most countries and in 
international economic relations. This is of increasing interest to governments as well as to employ-
ers and workers and their respective organizations. Through international direct investment and 
other means such enterprises can bring substantial benefits to home and host countries by contrib-
uting to the more efficient utilization of capital, technology and labour. Within the framework of 
development policies established by governments, they can also make an important contribution 
to the promotion of economic and social welfare; to the improvement of living standards and the 
satisfaction of basic needs; to the creation of employment opportunities, both directly and indi-
rectly; and to the enjoyment of basic human rights, including freedom of association, throughout 
the world. On the other hand, the advances made by multinational enterprises in organizing their 
operations beyond the national framework may lead to abuse of concentrations of economic power 
and to conflicts with national policy objectives and with the interest of the workers. In addition, 
the complexity of multinational enterprises and the difficulty of clearly perceiving their diverse 
structures, operations and policies sometimes give rise to concern either in the home or in the host 
countries, or in both.

2. The aim of this Tripartite Declaration of Principles is to encourage the positive contribu-
tion which multinational enterprises can make to economic and social progress and to minimize 
and resolve the difficulties to which their various operations may give rise, taking into account the 
United Nations resolutions advocating the establishment of a New International Economic Order, 
as well as subsequent developments within the United Nations, for example, the Global Compact 
and the Millennium Development Goals.

3. This aim will be furthered by appropriate laws and policies, measures and actions adopted 
by the governments and by cooperation among the governments and the employers’ and workers’ 
organizations of all countries.

4. The principles set out in this Declaration are commended to the governments, the employ-
ers’ and workers’ organizations of home and host countries and to the multinational enterprises 
themselves.

5. These principles are intended to guide the governments, the employers’ and workers’ organi-
zations and the multinational enterprises in taking such measures and actions and adopting such 
social policies, including those based on the principles laid down in the Constitution and the rel-
evant Conventions and Recommendations of the ILO, as would further social progress.

6. To serve its purpose this Declaration does not require a precise legal definition of multi-
national enterprises; this paragraph is designed to facilitate the understanding of the Declaration 
and not to provide such a definition. Multinational enterprises include enterprises, whether they 
are of public, mixed or private ownership, which own or control production, distribution, services 
or other facilities outside the country in which they are based. The degree of autonomy of entities 
within multinational enterprises in relation to each other varies widely from one such enterprise to 
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another, depending on the nature of the links between such entities and their fields of activity and 
having regard to the great diversity in the form of ownership, in the size, in the nature and location 
of the operations of the enterprises concerned. Unless otherwise specified, the term “multinational 
enterprise” is used in this Declaration to designate the various entities (parent companies or local 
entities or both or the organization as a whole) according to the distribution of responsibilities 
among them, in the expectation that they will cooperate and provide assistance to one another as 
necessary to facilitate observance of the principles laid down in the Declaration.

7. This Declaration sets out principles in the fields of employment, training, conditions of work 
and life and industrial relations which governments, employers’ and workers’ organizations and 
multinational enterprises are recommended to observe on a voluntary basis; its provisions shall not 
limit or otherwise affect obligations arising out of ratification of any ILO Convention.

general polICIes

8. All the parties concerned by this Declaration should respect the sovereign rights of States, 
obey the national laws and regulations, give due consideration to local practices and respect relevant 
international standards. They should respect the Universal Declaration of Human Rights and the 
corresponding International Covenants adopted by the General Assembly of the United Nations as 
well as the Constitution of the International Labour Organization and its principles according to 
which freedom of expression and association are essential to sustained progress. They should con-
tribute to the realization of the ILO Declaration on Fundamental Principles and Rights and Work 
and its Follow-up, adopted in 1998. They should also honour commitments which they have freely 
entered into, in conformity with the national law and accepted international obligations.

9. Governments of States which have not yet ratified Conventions Nos. 29, 87, 98, 100, 105, 
111, 122, 138 and 182 are urged to do so and in any event to apply, to the greatest extent possible, 
through their national policies, the principles embodied therein and in Recommendations Nos. 
35, 90, 111, 119, 122, 146, 169, 189 and 190.1 Without prejudice to the obligation of governments to 
ensure compliance with Conventions they have ratified, in countries in which the Conventions and 
Recommendations cited in this paragraph are not complied with, all parties should refer to them 
for guidance in their social policy.

10. Multinational enterprises should take fully into account established general policy objec-
tives of the countries in which they operate. Their activities should be in harmony with the develop-
ment priorities and social aims and structure of the country in which they operate. To this effect, 
consultations should be held between multinational enterprises, the government and, wherever 
appropriate, the national employers’ and workers’ organizations concerned.

11. The principles laid down in this Declaration do not aim at introducing or maintaining 
inequalities of treatment between multinational and national enterprises. They reflect good prac-

1 Convention (No. 29) concerning Forced or Compulsory Labour; Convention (No. 87) concerning Free-
dom of Association and Protection of the Right to Organise; Convention (No. 98) concerning the Applica-
tion of the Principles of the Right to Organise and to Bargain Collectively; Convention (No. 100) concerning 
Equal Remuneration for Men and Women Workers for Work of Equal Value; Convention (No. 105) concerning 
the Abolition of Forced Labour; Convention (No. 111) concerning Discrimination in Respect of Employment 
and Occupation; Convention (No. 122) concerning Employment Policy; Convention (No. 138) concerning 
Minimum Age for Admission to Employment; Convention (No. 182) concerning the Prohibition and Imme-
diate Action for the Elimination of the Worst Forms of Child Labour; Recommendation (No. 35) concern-
ing Indirect Compulsion to Labour; Recommendation (No. 90) concerning Equal Remuneration for Men and 
Women Workers for Work of Equal Value; Recommendation (No. 111) concerning Discrimination in Respect 
of Employment and Occupation; Recommendation (No. 119) concerning Termination of Employment at the 
Initiative of the Employer; Recommendation (No. 122) concerning Employment Policy; Recommendation 
(No. 146) concerning Minimum Age for Admission to Employment; Recommendation (No. 169) concerning 
Employment Policy; Recommendation (No. 189) concerning General Conditions to stimulate Job Creation in 
Small and Medium-Sized Enterprises; Recommendation (No. 190) concerning the Prohibition and Immediate 
Action for the Elimination of the Worst Forms of Child Labour.
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tice for all. Multinational and national enterprises, wherever the principles of this Declaration are 
relevant to both, should be subject to the same expectations in respect of their conduct in general 
and their social practices in particular.

12. Governments of home countries should promote good social practice in accordance with 
this Declaration of Principles, having regard to the social and labour law, regulations and practices 
in host countries as well as to relevant international standards. Both host and home country govern-
ments should be prepared to have consultations with each other, whenever the need arises, on the 
initiative of either.

employment

employment promotion
13. With a view to stimulating economic growth and development, raising living standards, 

meeting manpower requirements and overcoming unemployment and underemployment, govern-
ments should declare and pursue, as a major goal, an active policy designed to promote full, produc-
tive and freely chosen employment.2

14. This is particularly important in the case of host country governments in developing areas 
of the world where the problems of unemployment and underemployment are at their most serious. 
In this connection, the general conclusions adopted by the Tripartite World Conference on Employ-
ment, Income Distribution and Social Progress and the International Division of Labour (Geneva, 
June 1976),3 and the Global Employment Agenda (Geneva, March 2003)4 should be kept in mind.

15. Paragraphs 13 and 14 above establish the framework within which due attention should 
be paid, in both home and host countries, to the employment impact of multinational enterprises.

16. Multinational enterprises, particularly when operating in developing countries, should 
endeavour to increase employment opportunities and standards, taking into account the employ-
ment policies and objectives of the governments, as well as security of employment and the long-
term development of the enterprise.

17. Before starting operations, multinational enterprises should, wherever appropriate, consult 
the competent authorities and the national employers’ and workers’ organizations in order to keep 
their manpower plans, as far as practicable, in harmony with national social development policies. 
Such consultation, as in the case of national enterprises, should continue between the multinational 
enterprises and all parties concerned, including the workers’ organizations.

18. Multinational enterprises should give priority to the employment, occupational develop-
ment, promotion and advancement of nationals of the host country at all levels in cooperation, as 
appropriate, with representatives of the workers employed by them or of the organizations of these 
workers and governmental authorities.

19. Multinational enterprises, when investing in developing countries, should have regard to 
the importance of using technologies which generate employment, both directly and indirectly. To 
the extent permitted by the nature of the process and the conditions prevailing in the economic 
sector concerned, they should adapt technologies to the needs and characteristics of the host coun-
tries. They should also, where possible, take part in the development of appropriate technology in 
host countries.

20. To promote employment in developing countries, in the context of an expanding world 
economy, multinational enterprises, wherever practicable, should give consideration to the conclu-
sion of contracts with national enterprises for the manufacture of parts and equipment, to the use 

2 Convention (No. 122) and Recommendation (No. 122) concerning Employment Policy; Recommenda-
tion (No. 169) concerning Employment Policy; and Recommendation (No. 189) concerning General Conditions 
to stimulate Job Creation in Small and Medium-Sized Enterprises. 

3 ILO, World Employment Conference, Geneva, 4-17 June 1976.
4 ILO Global Employment Agenda, 2003, ILO, Geneva.
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of local raw materials and to the progressive promotion of the local processing of raw materials. 
Such arrangements should not be used by multinational enterprises to avoid the responsibilities 
embodied in the principles of this Declaration.

equality of opportunity and treatment

21. All governments should pursue policies designed to promote equality of opportunity and 
treatment in employment, with a view to eliminating any discrimination based on race, colour, sex, 
religion, political opinion, national extraction or social origin.5

22. Multinational enterprises should be guided by this general principle throughout their 
operations without prejudice to the measures envisaged in paragraph 18 or to government policies 
designed to correct historical patterns of discrimination and thereby to extend equality of opportu-
nity and treatment in employment.6 Multinational enterprises should accordingly make qualifica-
tions, skill and experience the basis for the recruitment, placement, training and advancement of 
their staff at all levels.

23. Governments should never require or encourage multinational enterprises to discriminate 
on any of the grounds mentioned in paragraph 21, and continuing guidance from governments, 
where appropriate, on the avoidance of such discrimination in employment is encouraged.

security of employment

24. Governments should carefully study the impact of multinational enterprises on employ-
ment in different industrial sectors. Governments, as well as multinational enterprises themselves, 
in all countries should take suitable measures to deal with the employment and labour market 
impacts of the operations of multinational enterprises.

25. Multinational enterprises equally with national enterprises, through active manpower 
planning, should endeavour to provide stable employment for their employees and should observe 
freely negotiated obligations concerning employment stability and social security. In view of the 
flexibility which multinational enterprises may have, they should strive to assume a leading role in 
promoting security of employment, particularly in countries where the discontinuation of opera-
tions is likely to accentuate long-term unemployment.

26. In considering changes in operations (including those resulting from mergers, takeovers 
or transfers of production) which would have major employment effects, multinational enterprises 
should provide reasonable notice of such changes to the appropriate government authorities and 
representatives of the workers in their employment and their organizations so that the implica-
tions may be examined jointly in order to mitigate adverse effects to the greatest possible extent. 
This is particularly important in the case of the closure of an entity involving collective lay-offs or 
dismissals.

27. Arbitrary dismissal procedures should be avoided.7

28. Governments, in cooperation with multinational as well as national enterprises, should 
provide some form of income protection for workers whose employment has been terminated.8

5 Convention (No. 111) and Recommendation (No. 111) concerning Discrimination in Respect of 
Employment and Occupation; Convention (No. 100) and Recommendation (No. 90) concerning Equal Remu-
neration for Men and Women Workers for Work of Equal Value.

6 See the two following ILO codes of practice: HIV/AIDS and the world of work, ILO code of practice, 
2001, ILO, Geneva; Managing disability in the workplace, ILO code of practice, 2002, ILO, Geneva.

7 Recommendation (No. 119) concerning Termination of Employment at the Initiative of the Employer.
8 Ibid.
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traInIng

29. Governments, in cooperation with all the parties concerned, should develop national poli-
cies for vocational training and guidance, closely linked with employment.9 This is the framework 
within which multinational enterprises should pursue their training policies.

30. In their operations, multinational enterprises should ensure that relevant training is pro-
vided for all levels of their employees in the host country, as appropriate, to meet the needs of the 
enterprise as well as the development policies of the country. Such training should, to the extent pos-
sible, develop generally useful skills and promote career opportunities. This responsibility should be 
carried out, where appropriate, in cooperation with the authorities of the country, employers’ and 
workers’ organizations and the competent local, national or international institutions.

31. Multinational enterprises operating in developing countries should participate, along with 
national enterprises, in programmes, including special funds, encouraged by host governments and 
supported by employers’ and workers’ organizations. These programmes should have the aim of 
encouraging skill formation and development as well as providing vocational guidance, and should 
be jointly administered by the parties which support them. Wherever practicable, multinational 
enterprises should make the services of skilled resource personnel available to help in training pro-
grammes organized by governments as part of a contribution to national development.

32. Multinational enterprises, with the cooperation of governments and to the extent consist-
ent with the efficient operation of the enterprise, should afford opportunities within the enterprise as 
a whole to broaden the experience of local management in suitable fields such as industrial relations.

CondItIons oF work and lIFe

Wages, benefits and conditions of work
33. Wages, benefits and conditions of work offered by multinational enterprises should be not 

less favourable to the workers than those offered by comparable employers in the country concerned.
34. When multinational enterprises operate in developing countries, where comparable 

employers may not exist, they should provide the best possible wages, benefits and conditions of 
work, within the framework of government policies.10 These should be related to the economic posi-
tion of the enterprise, but should be at least adequate to satisfy basic needs of the workers and their 
families. Where they provide workers with basic amenities such as housing, medical care or food, 
these amenities should be of a good standard.11

35. Governments, especially in developing countries, should endeavour to adopt suitable meas-
ures to ensure that lower income groups and less developed areas benefit as much as possible from 
the activities of multinational enterprises.

minimum age
36. Multinational enterprises, as well as national enterprises, should respect the minimum age 

for admission to employment or work in order to secure the effective abolition of child labour and 
should take immediate and effective measures within their own competence to secure the prohibi-
tion and elimination of the worst forms of child labour as a matter of urgency.12

9 Convention (No. 142) concerning Human Resources Development and Recommendation (No. 195) 
concerning Human Resources Development: Education, Training and Lifelong Learning, recalling the volun-
tary nature of the substance and levels of collective bargaining.

10 Recommendation (No. 116) concerning Reduction of Hours of Work.
11 Convention (No. 110) and Recommendation (No. 110) concerning Conditions of Employment of 

Plantation Workers; Recommendation (No. 115) concerning Workers’ Housing; Recommendation (No. 69) 
concerning Medical Care; Convention (No. 130) and Recommendation (No. 134) concerning Medical Care 
and Sickness Benefits.

12 Convention No. 138, Article 1; Convention No. 182, Article 1.
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safety and health
37. Governments should ensure that both multinational and national enterprises provide 

adequate safety and health standards for their employees. Those governments which have not yet 
ratified the ILO Conventions on Guarding of Machinery (No. 119), Ionising Radiation (No. 115), 
Benzene (No. 136) and Occupational Cancer (No. 139) are urged nevertheless to apply to the greatest 
extent possible the principles embodied in these Conventions and in their related Recommendations 
(Nos. 118, 114, 144 and 147). The list of occupational diseases and the codes of practice and guides 
in the current list of ILO publications on occupational safety and health should also be taken into 
account.13

38. Multinational enterprises should maintain the highest standards of safety and health, in 
conformity with national requirements, bearing in mind their relevant experience within the enter-
prise as a whole, including any knowledge of special hazards. They should also make available to the 
representatives of the workers in the enterprise, and upon request, to the competent authorities and 
the workers’ and employers’ organizations in all countries in which they operate, information on the 
safety and health standards relevant to their local operations, which they observe in other countries. 
In particular, they should make known to those concerned any special hazards and related protec-
tive measures associated with new products and processes. They, like comparable domestic enter-
prises, should be expected to play a leading role in the examination of causes of industrial safety and 
health hazards and in the application of resulting improvements within the enterprise as a whole.

39. Multinational enterprises should cooperate in the work of international organizations con-
cerned with the preparation and adoption of international safety and health standards.

40. In accordance with national practice, multinational enterprises should cooperate fully with 
the competent safety and health authorities, the representatives of the workers and their organiza-
tions, and established safety and health organizations. Where appropriate, matters relating to safety 
and health should be incorporated in agreements with the representatives of the workers and their 
organizations.

IndustrIal relatIons

41. Multinational enterprises should observe standards of industrial relations not less favour-
able than those observed by comparable employers in the country concerned.

42. Workers employed by multinational enterprises as well as those employed by national 
enterprises should, without distinction whatsoever, have the right to establish and, subject only to 
the rules of the organization concerned, to join organizations of their own choosing without previ-
ous authorisation.14 They should also enjoy adequate protection against acts of antiunion discrimi-
nation in respect of their employment.15

43. Organizations representing multinational enterprises or the workers in their employment 
should enjoy adequate protection against any acts of interference by each other or each other’s agents 
or members in their establishment, functioning or administration.16

44. Where appropriate, in the local circumstances, multinational enterprises should support 
representative employers’ organizations.

45. Governments, where they do not already do so, are urged to apply the principles of Conven-
tion No. 87, Article 5, in view of the importance, in relation to multinational enterprises, of permit-

13 Recommendation (No. 194) concerning the List of Occupational Diseases and the Recording and Noti-
fication of Occupational Accidents and Diseases. The ILO Conventions and Recommendations referred to are 
listed in the Catalogue of ILO Publications on Occupational Safety and Health, ed. 2000, ILO, Geneva. See also 
<http://www.ilo.org/public/english/protection/safework/publicat/index.htm.

14 Convention No. 87, Article 2.
15 Convention No. 98, Article 1(1).
16 Convention No. 98, Article 2(1).
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ting organizations representing such enterprises or the workers in their employment to affiliate with 
international organizations of employers and workers of their own choosing.

46. Where governments of host countries offer special incentives to attract foreign investment, 
these incentives should not include any limitation of the workers’ freedom of association or the right 
to organize and bargain collectively.

47. Representatives of the workers in multinational enterprises should not be hindered from 
meeting for consultation and exchange of views among themselves, provided that the functioning 
of the operations of the enterprise and the normal procedures which govern relationships with rep-
resentatives of the workers and their organizations are not thereby prejudiced.

48. Governments should not restrict the entry of representatives of employers’ and workers’ 
organizations who come from other countries at the invitation of the local or national organizations 
concerned for the purpose of consultation on matters of mutual concern, solely on the grounds that 
they seek entry in that capacity.

Collective bargaining
49. Workers employed by multinational enterprises should have the right, in accordance with 

national law and practice, to have representative organizations of their own choosing recognized 
for the purpose of collective bargaining.

50. Measures appropriate to national conditions should be taken, where necessary, to encour-
age and promote the full development and utilization of machinery for voluntary negotiation 
between employers or employers’ organizations and workers’ organizations, with a view to the regu-
lation of terms and conditions of employment by means of collective agreements.17

51. Multinational enterprises, as well as national enterprises, should provide workers’ repre-
sentatives with such facilities as may be necessary to assist in the development of effective collective 
agreements.18

52. Multinational enterprises should enable duly authorized representatives of the workers in 
their employment in each of the countries in which they operate to conduct negotiations with rep-
resentatives of management who are authorized to take decisions on the matters under negotiation.

53. Multinational enterprises, in the context of bona fide negotiations with the workers’ rep-
resentatives on conditions of employment, or while workers are exercising the right to organize, 
should not threaten to utilize a capacity to transfer the whole or part of an operating unit from the 
country concerned in order to influence unfairly those negotiations or to hinder the exercise of the 
right to organize; nor should they transfer workers from affiliates in foreign countries with a view 
to undermining bona fide negotiations with the workers’ representatives or the workers’ exercise of 
their right to organize.

54. Collective agreements should include provisions for the settlement of disputes arising over 
their interpretation and application and for ensuring mutually respected rights and responsibilities.

55. Multinational enterprises should provide workers’ representatives with information 
required for meaningful negotiations with the entity involved and, where this accords with local 
law and practices, should also provide information to enable them to obtain a true and fair view of 
the performance of the entity or, where appropriate, of the enterprise as a whole.19

56. Governments should supply to the representatives of workers’ organizations on request, 
where law and practice so permit, information on the industries in which the enterprise operates, 
which would help in laying down objective criteria in the collective bargaining process. In this 

17 Convention No. 98, Article 4.
18 Convention (No. 135) concerning Protection and Facilities to be Afforded to Workers’ Representatives 

in the Undertaking.
19 Recommendation (No. 129) concerning Communications between Management and Workers within 

the Undertaking.



 Tripartite Declaration on multinational enterprises and social policy  47

context, multinational as well as national enterprises should respond constructively to requests by 
governments for relevant information on their operations.

Consultation
57. In multinational as well as in national enterprises, systems devised by mutual agreement 

between employers and workers and their representatives should provide, in accordance with 
national law and practice, for regular consultation on matters of mutual concern. Such consulta-
tion should not be a substitute for collective bargaining.20

examination of grievances
58. Multinational as well as national enterprises should respect the right of the workers whom 

they employ to have all their grievances processed in a manner consistent with the following pro-
vision: any worker who, acting individually or jointly with other workers, considers that he has 
grounds for a grievance should have the right to submit such grievance without suffering any preju-
dice whatsoever as a result, and to have such grievance examined pursuant to an appropriate proce-
dure.21 This is particularly important whenever the multinational enterprises operate in countries 
which do not abide by the principles of ILO Conventions pertaining to freedom of association, to the 
right to organize and bargain collectively, to discrimination, to child labour and to forced labour.22

settlement of industrial disputes
59. Multinational as well as national enterprises jointly with the representatives and organiza-

tions of the workers whom they employ should seek to establish voluntary conciliation machinery, 
appropriate to national conditions, which may include provisions for voluntary arbitration, to assist 
in the prevention and settlement of industrial disputes between employers and workers. The volun-
tary conciliation machinery should include equal representation of employers and workers.23

20 Recommendation (No. 94) concerning Consultation and Co-operation between Employers and Work-
ers at the Level of Undertaking; Recommendation (No. 129) concerning Communications within the Under-
taking.

21 Recommendation (No. 130) concerning the Examination of Grievances within the Undertaking with 
a View to Their Settlement.

22 Convention (No. 29) concerning Forced or Compulsory Labour; Convention (No. 87) concerning Free-
dom of Association and Protection of the Right to Organise; Convention (No. 98) concerning the Application 
of the Principles of the Right to Organise and to Bargain Collectively; Convention (No. 100) concerning Equal 
Remuneration for Men and Women Workers for Work of Equal Value; Convention (No. 105) concerning the 
Abolition of Forced Labour; Convention (No. 111) concerning Discrimination in Respect of Employment and 
Occupation; Convention (No. 138) concerning Minimum Age for Admission to Employment; Convention (No. 
182) concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour; 
Recommendation (No. 35) concerning Indirect Compulsion to Labour; Recommendation (No. 90) concern-
ing Equal Remuneration for Men and Women Workers for Work of Equal Value; Recommendation (No. 111) 
concerning Discrimination in Respect of Employment and Occupation; Recommendation (No. 146) concerning 
Minimum Age for Admission to Employment, and Recommendation (No. 190) concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour.

23 Recommendation (No. 92) concerning Voluntary Conciliation and Arbitration.
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anneX

List of international labour Conventions and Recommendations  
referred to in the tripartite declaration of principles concerning  

multinational enterprises and social policy
(adopted by the Governing Body of the International Labour Office at its 204th Ses-

sion (Geneva, November 1977) as amended at its 279th (November 2000) and 295th Session 
(March 2006))

ConVentIons

No. 29 concerning Forced or Compulsory Labour, 1930
No. 87 concerning Freedom of Association and Protection of the Right to 

Organise, 1948
No. 98 concerning the Application of the Principles of the Right to Organise 

and to Bargain Collectively, 1949 
No. 100 concerning Equal Remuneration for Men and Women Workers for 

Work of Equal Value, 1951 
No. 105 concerning the Abolition of Forced Labour, 1957
No. 110 concerning Conditions of Employment of Plantation Workers, 1958
No. 111 concerning Discrimination in Respect of Employment and Occupa-

tion, 1958
No. 115 concerning the Protection of Workers against Ionising Radiations, 

1960
No. 119 concerning the Guarding of Machinery, 1963
No. 122 concerning Employment Policy, 1964
No. 130 concerning Medical Care and Sickness Benefits, 1969
No. 135 concerning Protection and Facilities to be Afforded to Workers’ Rep-

resentatives in the Undertaking, 1971 
No. 136 concerning Protection against Hazards of Poisoning arising from 

Benzene, 1971
No. 138 concerning Minimum Age for Admission to Employment, 1973
No. 139 concerning Prevention and Control of Occupational Hazards caused 

by Carcinogenic Substances and Agents, 1974 
No. 142 concerning Vocational Guidance and Vocational Training in the 

Development of Human Resources, 1975 
No. 182 concerning the Prohibition and Immediate Action for the Elimina-

tion of the Worst Forms of Child Labour, 1999
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reCommendatIons

No. 35 concerning Indirect Compulsion to Labour, 1930 
No. 69 concerning Medical Care, 1944
No. 90 concerning Equal Remuneration for Men and Women Workers for Work of 

Equal Value, 1951
No. 92 concerning Voluntary Conciliation and Arbitration, 1951
No. 94 concerning Consultation and Co-operation between Employers and Workers at 

the Level of the Undertaking, 1952
No. 110 concerning Conditions of Employment of Plantation Workers, 1958
No. 111 concerning Discrimination in Respect of Employment and Occupation, 1958
No. 114 concerning the Protection of Workers against Ionising Radiations, 1960
No. 115 concerning Workers’ Housing, 1961
No. 116 concerning Reduction of Hours of Work, 1962
No. 118 concerning the Guarding of Machinery, 1963
No. 119 concerning Termination of Employment at the Initiative of the Employer, 1963
No. 122 concerning Employment Policy, 1964
No. 129 concerning Communications between Management and Workers within the 

Undertaking, 1967
No. 130 concerning the Examination of Grievances within the Undertaking with a View 

to Their Settlement, 1967
No. 134 concerning Medical Care and Sickness Benefits, 1969
No. 144 concerning Protection against Hazards of Poisoning arising from Benzene, 197l
No. 146 concerning Minimum Age for Admission to Employment, 1973
No. 147 concerning Prevention and Control of Occupational Hazards caused by Carci-

nogenic Substances and Agents, 1974 
No. 169 concerning Employment Policy, 1984
No. 189 concerning General Conditions to stimulate Job Creation in Small and Medium-

Sized Enterprises, 1998
No. 190 concerning the Prohibition and Immediate Action for the Elimination of the 

Worst Forms of Child Labour, 1999
No. 194 concerning the List of Occupational Diseases and the Recording and Notifica-

tion of Occupational Accidents and Diseases, 2002 
No. 195 concerning Human Resources Development: Education, Training and Lifelong 

Learning, 2004
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addendum I

List of international labour Conventions and Recommendations adopted since 1977 
which contain provisions relevant to the Tripartite Declaration of Principles concerning 

multinational enterprises and social policy
(adopted by the Governing Body of the International Labour Office at its 238th Session (Geneva, 
November 1987), as amended at its 264th Session (Geneva, November 1995) and 279th Session 

(Geneva, November 2000) and 295th Session (Geneva, March 2006))

A number of international labour Conventions and Recommendations containing provi-
sions relevant to the Declaration are referred to in footnotes in the Declaration as well as in an 
Annex. These footnotes do not affect the meaning of the provisions of the Declaration to which they 
refer. They should be considered as references to relevant instruments adopted by the International 
Labour Organization in the corresponding subject areas, which have helped shape the provisions 
of the Declaration.

Since the adoption of the Declaration by the Governing Body on 16 November 1977, new Con-
ventions and Recommendations have been adopted by the International Labour Conference. The 
text below is a consolidation of the lists of Conventions and Recommendations adopted since 1977 
(including those adopted in June 1977), containing provisions relevant to the Declaration. Like the 
footnotes included in the Declaration at the time of its adoption, the new references do not affect 
the meaning of the provisions of the Declaration.

In keeping with the voluntary nature of the Declaration, all of its provisions, whether derived 
from ILO Conventions and Recommendations or other sources, are recommendatory, except of 
course for provisions in Conventions which are binding on the member States which have ratified 
them.
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list of Conventions and recommendations adopted since 1977 (inclusive)  
which contain provisions relevant to the Declaration

ConVentIons

Number and title of Convention and Recommendation

Paragraphs of the 
declaration to which the 
instrument is relevant

No. 148 concerning the Protection of Workers against Occu-
pational Hazards in the Working Environment due to 
Air Pollution, Noise and Vibration, 1977

37

No. 154 concerning the Promotion of Collective Bargaining, 
1981

9, 50

No. 155 concerning Occupational Safety and Health and the 
Working Environment, 1981

37

No. 156 concerning Equal Opportunities and Equal Treat-
ment for Men and Women Workers: Workers with 
Family Responsibilities, 1981

21

No. 158 concerning Termination of Employment at the Initia-
tive of the Employer, 1982

9, 26, 27, 28

No. 161 concerning Occupational Health Services, 1985 37
No. 162 concerning Safety in the Use of Asbestos, 1986 37
No. 167 concerning Safety and Health in Construction, 1988 37
No. 168 concerning Employment Promotion and Protection 

against Unemployment, 1988
13

No. 170 concerning Safety in the Use of Chemicals at Work, 
1990

37

No. 173 concerning the Protection of Workers’ Claims in the 
event of the Insolvency of their Employer, 1992

28

No. 174 concerning the Prevention of Major Industrial Acci-
dents, 1993

37

No. 176 concerning Safety and Health in Mines, 1995 37
No. 184 concerning Safety and Health in Agriculture, 2001 37 
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reCommendatIon

Number and title of Convention and Recommendation

Paragraphs of the 
declaration to which the 
instrument is relevant

No. 156 concerning the Protection of Workers against Occu-
pational Hazards in the Working Environment Due 
to Air Pollution, Noise and Vibration, 1977

37

No. 163 concerning the Promotion of Collective Bargaining, 
1981 

52, 55, 56

No. 164 concerning Occupational Safety and Health and the 
Working Environment, 1981 

37

No. 165 concerning Equal Opportunities and Equal Treatment 
for Men and Women Workers: Workers with Family 
Responsibilities, 1981 

21

No. 166 concerning Termination of Employment at the Initia-
tive of the Employer, 1982 

9, 26, 27, 28

No. 171 concerning Occupational Health Services, 1985 37
No. 172 concerning Safety in the Use of Asbestos, 1986 37
No. 175 concerning Safety and Health in Construction, 1988 37
No. 176 concerning Employment Promotion and Protection 

against Unemployment, 1988 
13

No. 177 concerning Safety in the Use of Chemicals at Work, 
1990 

37

No. 180 concerning the Protection of Workers’ Claims in the 
event of the Insolvency of their Employer, 1992 

28

No. 181 concerning the Prevention of Major Industrial Acci-
dents, 1993 

37

No. 183 concerning Safety and Health in Mines, 1995 37
No. 192 concerning Safety and Health in Agriculture, 2001 37
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addendum II

(adopted by the Governing Body of the International Labour Office at its 277th Session 
(Geneva, March 2000))

The International Labour Conference adopted in June 1998 the ILO Declaration on Funda-
mental Principles and Rights at Work. By this adoption, Members renewed their commitment to 
respect, promote and realize the following fundamental principles and rights at work, namely: (a) 
freedom of association and the effective recognition of the right to collective bargaining; (b) the 
elimination of all forms of forced or compulsory labour; (c) the effective abolition of child labour; 
and (d) the elimination of discrimination in respect of employment and occupation. The ILO Dec-
laration on Fundamental Principles and Rights at Work applies to all Members. Nevertheless, the 
contribution of multinational enterprises to its implementation can prove an important element in 
the attainment of its objectives. In this context, the interpretation and application of the Tripartite 
Declaration of Principles concerning Multinational Enterprises and Social Policy should fully take 
into account the objectives of the ILO Declaration on Fundamental Principles and Rights at Work. 
This reference does not in any way affect the voluntary character or the meaning of the provisions 
of the Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy.

131. Ilo deClaratIon on Fundamental prInCIples  
and rIghts at work

adopted at geneva on 18 June 1998

International Labour Conference, 86th Session, annex revised in 2010

Whereas the ILO was founded in the conviction that social justice is essential to universal and 
lasting peace;

Whereas economic growth is essential but not sufficient to ensure equity, social progress and 
the eradication of poverty, confirming the need for the ILO to promote strong social policies, justice 
and democratic institutions;

Whereas the ILO should, now more than ever, draw upon all its standard-setting, technical 
cooperation and research resources in all its areas of competence, in particular employment, voca-
tional training and working conditions, to ensure that, in the context of a global strategy for eco-
nomic and social development, economic and social policies are mutually reinforcing components 
in order to create broad-based sustainable development;

Whereas the ILO should give special attention to the problems of persons with special social 
needs, particularly the unemployed and migrant workers, and mobilize and encourage interna-
tional, regional and national efforts aimed at resolving their problems, and promote effective poli-
cies aimed at job creation;

Whereas, in seeking to maintain the link between social progress and economic growth, the 
guarantee of fundamental principles and rights at work is of particular significance in that it enables 
the persons concerned to claim freely and on the basis of equality of opportunity their fair share of 
the wealth which they have helped to generate, and to achieve fully their human potential;

Whereas the ILO is the constitutionally mandated international organization and the com-
petent body to set and deal with international labour standards, and enjoys universal support and 
acknowledgement in promoting fundamental rights at work as the expression of its constitutional 
principles;
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Whereas it is urgent, in a situation of growing economic interdependence, to reaffirm the 
immutable nature of the fundamental principles and rights embodied in the Constitution of the 
Organization and to promote their universal application;

The International Labour Conference,
1. Recalls:
(a) that in freely joining the ILO, all Members have endorsed the principles and rights set 

out in its Constitution and in the Declaration of Philadelphia, and have undertaken to work towards 
attaining the overall objectives of the Organization to the best of their resources and fully in line 
with their specific circumstances;

(b) that these principles and rights have been expressed and developed in the form of spe-
cific rights and obligations in Conventions recognized as fundamental both inside and outside the 
Organization.

2. Declares that all Members, even if they have not ratified the Conventions in question, have 
an obligation, arising from the very fact of membership in the Organization, to respect, to promote 
and to realize, in good faith and in accordance with the Constitution, the principles concerning the 
fundamental rights which are the subject of those Conventions, namely:

(a) freedom of association and the effective recognition of the right to collective bargaining;
(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour; and
(d) the elimination of discrimination in respect of employment and occupation.
3. Recognizes the obligation on the Organization to assist its Members, in response to their 

established and expressed needs, in order to attain these objectives by making full use of its consti-
tutional, operational and budgetary resources, including by the mobilization of external resources 
and support, as well as by encouraging other international organizations with which the ILO has 
established relations, pursuant to article 12 of its Constitution, to support these efforts:

(a) by offering technical cooperation and advisory services to promote the ratification and 
implementation of the fundamental Conventions;

(b) by assisting those Members not yet in a position to ratify some or all of these Conventions 
in their efforts to respect, to promote and to realize the principles concerning fundamental rights 
which are the subject of those Conventions; and

(c) by helping the Members in their efforts to create a climate for economic and social devel-
opment.

4. Decides that, to give full effect to this Declaration, a promotional follow-up, which is mean-
ingful and effective, shall be implemented in accordance with the measures specified in the annex 
hereto, which shall be considered as an integral part of this Declaration.

5. Stresses that labour standards should not be used for protectionist trade purposes, and that 
nothing in this Declaration and its follow-up shall be invoked or otherwise used for such purposes; 
in addition, the comparative advantage of any country should in no way be called into question by 
this Declaration and its follow-up.

anneX (reVIsed) Follow-up to the deClaratIon

I. Overall purpOSe
1. The aim of the follow-up described below is to encourage the efforts made by the Members 

of the Organization to promote the fundamental principles and rights enshrined in the Constitution 
of the ILO and the Declaration of Philadelphia and reaffirmed in this Declaration.

2. In line with this objective, which is of a strictly promotional nature, this follow-up will 
allow the identification of areas in which the assistance of the Organization through its technical 
cooperation activities may prove useful to its Members to help them implement these fundamental 
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principles and rights. It is not a substitute for the established supervisory mechanisms, nor shall it 
impede their functioning; consequently, specific situations within the purview of those mechanisms 
shall not be examined or re-examined within the framework of this follow-up.

3. The two aspects of this follow-up, described below, are based on existing procedures: the 
annual follow-up concerning non-ratified fundamental Conventions will entail merely some adap-
tation of the present modalities of application of article 19, paragraph 5(e), of the Constitution; and 
the Global Report on the effect given to the promotion of the fundamental principles and rights 
at work that will serve to inform the recurrent discussion at the Conference on the needs of the 
Members, the ILO action undertaken, and the results achieved in the promotion of the fundamental 
principles and rights at work.

II. annual fOllOw-up cOncernIng nOn-raTIfIed fundamenTal cOnvenTIOnS

a. purpose and scope
1. The purpose is to provide an opportunity to review each year, by means of simplified proce-

dures, the efforts made in accordance with the Declaration by Members which have not yet ratified 
all the fundamental Conventions.

2. The follow-up will cover the four categories of fundamental principles and rights specified 
in the Declaration.

b. modalities
1. The follow-up will be based on reports requested from Members under article 19, paragraph 

5(e), of the Constitution. The report forms will be drawn up so as to obtain information from gov-
ernments which have not ratified one or more of the fundamental Conventions, on any changes 
which may have taken place in their law and practice, taking due account of article 23 of the Con-
stitution and established practice.

2. These reports, as compiled by the Office, will be reviewed by the Governing Body.
3. Adjustments to the Governing Body’s existing procedures should be examined to allow 

Members which are not represented on the Governing Body to provide, in the most appropriate 
way, clarifications which might prove necessary or useful during Governing Body discussions to 
supplement the information contained in their reports.

III. glObal repOrT On fundamenTal prIncIpleS and rIghTS aT wOrk

a. purpose and scope
1. The purpose of the Global Report is to provide a dynamic global picture relating to the four 

categories of fundamental principles and rights at work noted during the preceding period, and to 
serve as a basis for assessing the effectiveness of the assistance provided by the Organization, and 
for determining priorities for the following period, including in the form of action plans for techni-
cal cooperation designed in particular to mobilize the internal and external resources necessary to 
carry them out.

b. modalities
1. The report will be drawn up under the responsibility of the Director-General on the basis 

of official information, or information gathered and assessed in accordance with established proce-
dures. In the case of States which have not ratified the fundamental Conventions, it will be based in 
particular on the findings of the aforementioned annual follow-up. In the case of Members which 
have ratified the Conventions concerned, the report will be based in particular on reports as dealt 
with pursuant to article 22 of the Constitution. It will also refer to the experience gained from tech-
nical cooperation and other relevant activities of the ILO.

2. This report will be submitted to the Conference for a recurrent discussion on the strate-
gic objective of fundamental principles and rights at work based on the modalities agreed by the 
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Governing Body. It will then be for the Conference to draw conclusions from this discussion on all 
available ILO means of action, including the priorities and plans of action for technical coopera-
tion to be implemented for the following period, and to guide the Governing Body and the Office 
in their responsibilities.

Iv. IT IS underSTOOd ThaT:

1. The Conference shall, in due course, review the operation of this follow-up in the light of 
the experience acquired to assess whether it has adequately fulfilled the overall purpose articulated 
in Part I.

The foregoing is the ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up1 duly adopted by the General Conference of the International Labour Organization dur-
ing its Eighty-sixth Session which was held at Geneva and declared closed on 18 June 1998.

132. Ilo deClaratIon on soCIal JustICe For a FaIr globalIZatIon
adopted at geneva on 10 June 2008

International Labour Conference, 97th Session

The International Labour Conference, meeting in Geneva on the occasion of its Ninety-sev-
enth Session,

Considering that the present context of globalization, characterized by the diffusion of new 
technologies, the flow of ideas, the exchange of goods and services, the increase in capital and 
financial flows, the internationalization of business and business processes and dialogue as well as 
the movement of persons, especially working women and men, is reshaping the world of work in 
profound ways:

– on the one hand, the process of economic cooperation and integration has helped a num-
ber of countries to benefit from high rates of economic growth and employment creation, to absorb 
many of the rural poor into the modern urban economy, to advance their developmental goals, and 
to foster innovation in product development and the circulation of ideas;

– on the other hand, global economic integration has caused many countries and sectors to 
face major challenges of income inequality, continuing high levels of unemployment and poverty, 
vulnerability of economies to external shocks, and the growth of both unprotected work and the 
informal economy, which impact on the employment relationship and the protections it can offer;

Recognizing that achieving an improved and fair outcome for all has become even more neces-
sary in these circumstances to meet the universal aspiration for social justice, to reach full employ-
ment, to ensure the sustainability of open societies and the global economy, to achieve social cohe-
sion and to combat poverty and rising inequalities;

Convinced that the International Labour Organization has a key role to play in helping to 
promote and achieve progress and social justice in a constantly changing environment:

– based on the mandate contained in the ILO Constitution, including the Declaration of 
Philadelphia (1944), which continues to be fully relevant in the twenty–first century and should 
inspire the policy of its Members and which, among other aims, purposes and principles:

1 Ed. note: The original text of the Follow-up to the Declaration, as established by the International 
Labour Conference in 1998, was superseded by the revised text of the annex adopted by the International 
Labour Conference in 2010.
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  affirms that labour is not a commodity and that poverty anywhere constitutes a 
danger to prosperity everywhere;

  recognizes that the ILO has the solemn obligation to further among the nations 
of the world programmes which will achieve the objectives of full employment 
and the raising of standards of living, a minimum living wage and the extension 
of social security measures to provide a basic income to all in need, along with all 
the other objectives set out in the Declaration of Philadelphia;

  provides the ILO with the responsibility to examine and consider all international 
economic and financial policies in the light of the fundamental objective of social 
justice; and

– drawing on and reaffirming the ILO Declaration on Fundamental Principles and Rights at 
Work and its Follow–up (1998) in which Members recognized, in the discharge of the Organization’s 
mandate, the particular significance of the fundamental rights, namely: freedom of association and 
the effective recognition of the right to collective bargaining, the elimination of all forms of forced 
or compulsory labour, the effective abolition of child labour, and the elimination of discrimination 
in respect of employment and occupation;

Encouraged by the international community’s recognition of Decent Work as an effective 
response to the challenges of globalization, having regard to:

– the outcomes of the 1995 World Summit for Social Development in Copenhagen;
– the wide support, repeatedly expressed at global and regional levels, for the decent work 

concept developed by the ILO; and
– the endorsement by Heads of State and Government at the 2005 World Summit of the 

United Nations of fair globalization and the goals of full and productive employment and decent 
work for all, as central objectives of their relevant national and international policies;

Convinced that in a world of growing interdependence and complexity and the internation-
alization of production:

– the fundamental values of freedom, human dignity, social justice, security and non–dis-
crimination are essential for sustainable economic and social development and efficiency;

– social dialogue and the practice of tripartism between governments and the representative 
organizations of workers and employers within and across borders are now more relevant to achiev-
ing solutions and to building up social cohesion and the rule of law through, among other means, 
international labour standards;

– the importance of the employment relationship should be recognized as a means of pro-
viding legal protection to workers;

– productive, profitable and sustainable enterprises, together with a strong social economy 
and a viable public sector, are critical to sustainable economic development and employment oppor-
tunities; and

– the Tripartite Declaration of Principles concerning Multinational Enterprises and Social 
Policy (1977), as revised, which addresses the growing role of such actors in the realization of the 
Organization’s objectives, has particular relevance; and

Recognizing that the present challenges call for the Organization to intensify its efforts and 
to mobilize all its means of action to promote its constitutional objectives, and that, to make these 
efforts effective and strengthen the ILO’s capacity to assist its Members’ efforts to reach the ILO’s 
objectives in the context of globalization, the Organization must:

– ensure coherence and collaboration in its approach to advancing its development of a 
global and integrated approach, in line with the Decent Work Agenda and the four strategic objec-
tives of the ILO, drawing upon the synergies among them;

– adapt its institutional practices and governance to improve effectiveness and efficiency 
while fully respecting the existing constitutional framework and procedures;
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– assist constituents to meet the needs they have expressed at country level based on full 
tripartite discussion, through the provision of high–quality information, advice and technical pro-
grammes that help them meet those needs in the context of the ILO’s constitutional objectives; and

– promote the ILO’s standard–setting policy as a cornerstone of ILO activities by enhancing 
its relevance to the world of work, and ensure the role of standards as a useful means of achieving 
the constitutional objectives of the Organization;

Therefore adopts this tenth day of June of the year two thousand and eight the present Dec-
laration.

I. ScOpe and prIncIpleS

The Conference recognizes and declares that:
A. In the context of accelerating change, the commitments and efforts of Members and the 

Organization to implement the ILO’s constitutional mandate, including through international 
labour standards, and to place full and productive employment and decent work at the centre of eco-
nomic and social policies, should be based on the four equally important strategic objectives of the 
ILO, through which the Decent Work Agenda is expressed and which can be summarized as follows:
 (i) promoting employment by creating a sustainable institutional and economic envi-

ronment in which:
  – individuals can develop and update the necessary capacities and skills they need 

to enable them to be productively occupied for their personal fulfilment and the 
common well–being;

  – all enterprises, public or private, are sustainable to enable growth and the gen-
eration of greater employment and income opportunities and prospects for all; and

  – societies can achieve their goals of economic development, good living stand-
ards and social progress;

 (ii) developing and enhancing measures of social protection – social security and 
labour protection – which are sustainable and adapted to national circumstances, 
including:

  – the extension of social security to all, including measures to provide basic 
income to all in need of such protection, and adapting its scope and coverage to 
meet the new needs and uncertainties generated by the rapidity of technological, 
societal, demographic and economic changes;

  – healthy and safe working conditions; and
  – policies in regard to wages and earnings, hours and other conditions of work, 

designed to ensure a just share of the fruits of progress to all and a minimum living 
wage to all employed and in need of such protection;1

 (iii) promoting social dialogue and tripartism as the most appropriate methods for:
  – adapting the implementation of the strategic objectives to the needs and circum-

stances of each country;
  – translating economic development into social progress, and social progress into 

economic development;
  – facilitating consensus building on relevant national and international policies 

that impact on employment and decent work strategies and programmes; and

1 Ed. note: In drafting this text, priority was given in each language to concordance with the correspond-
ing official version of article III(d) of the Declaration of Philadelphia adopted by the International Labour 
Conference in 1944.
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  – making labour law and institutions effective, including in respect of the recogni-
tion of the employment relationship, the promotion of good industrial relations 
and the building of effective labour inspection systems; and

 (iv) respecting, promoting and realizing the fundamental principles and rights at 
work, which are of particular significance, as both rights and enabling conditions 
that are necessary for the full realization of all of the strategic objectives, noting:

  – that freedom of association and the effective recognition of the right to collec-
tive bargaining are particularly important to enable the attainment of the four 
strategic objectives; and

  – that the violation of fundamental principles and rights at work cannot be 
invoked or otherwise used as a legitimate comparative advantage and that labour 
standards should not be used for protectionist trade purposes.

B. The four strategic objectives are inseparable, interrelated and mutually supportive. The 
failure to promote any one of them would harm progress towards the others. To optimize their 
impact, efforts to promote them should be part of an ILO global and integrated strategy for decent 
work. Gender equality and non–discrimination must be considered to be cross–cutting issues in the 
above-mentioned strategic objectives.

C. How Members achieve the strategic objectives is a question that must be determined by each 
Member subject to its existing international obligations and the fundamental principles and rights 
at work with due regard, among others, to:
 (i) the national conditions and circumstances, and needs as well as priorities 

expressed by representative organizations of employers and workers;
 (ii) the interdependence, solidarity and cooperation among all Members of the ILO 

that are more pertinent than ever in the context of a global economy; and
 (iii) the principles and provisions of international labour standards.

II. meThOd Of ImplemenTaTIOn

The Conference further recognizes that, in a globalized economy:
A. The implementation of Part I of this Declaration requires that the ILO effectively assist its 

Members in their efforts. To that end, the Organization should review and adapt its institutional 
practices to enhance governance and capacity building in order to make the best use of its human 
and financial resources and of the unique advantage of its tripartite structure and standards system, 
with a view to:
 (i) better understanding its Members’ needs, with respect to each of the strategic 

objectives, as well as past ILO action to meet them in the framework of a recurring 
item on the agenda of the Conference, so as to:

  – determine how the ILO can more efficiently address these needs through coor-
dinated use of all its means of action;

  – determine the necessary resources to address these needs and, if appropriate, to 
attract additional resources; and

  – guide the Governing Body and the Office in their responsibilities;
 (ii) strengthening and streamlining its technical cooperation and expert advice in 

order to:
  – support and assist efforts by individual Members to make progress on a tripar-

tite basis towards all the strategic objectives, through country programmes for 
decent work, where appropriate, and within the framework of the United Nations 
system; and
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  – help, wherever necessary, the institutional capacity of member States, as well as 
representative organizations of employers and workers, to facilitate meaningful 
and coherent social policy and sustainable development;

 (iii) promoting shared knowledge and understanding of the synergies between the stra-
tegic objectives through empirical analysis and tripartite discussion of concrete 
experiences, with the voluntary cooperation of countries concerned, and with a 
view to informing Members’ decision–making in relation to the opportunities and 
challenges of globalization;

 (iv) upon request, providing assistance to Members who wish to promote strategic 
objectives jointly within the framework of bilateral or multilateral agreements, 
subject to their compatibility with ILO obligations; and

 (v) developing new partnerships with non–state entities and economic actors, such as 
multinational enterprises and trade unions operating at the global sectoral level 
in order to enhance the effectiveness of ILO operational programmes and activi-
ties, enlist their support in any appropriate way, and otherwise promote the ILO 
strategic objectives. This will be done in consultation with representative national 
and international organizations of workers and employers.

B. At the same time, Members have a key responsibility to contribute, through their social and 
economic policy, to the realization of a global and integrated strategy for the implementation of the 
strategic objectives, which encompass the Decent Work Agenda outlined in Part I of this Declara-
tion. Implementation of the Decent Work Agenda at national level will depend on national needs 
and priorities and it will be for member States, in consultation with the representative organizations 
of workers and employers, to determine how to discharge that responsibility. To that end, they may 
consider, among other steps:
 (i) the adoption of a national or regional strategy for decent work, or both, targeting 

a set of priorities for the integrated pursuit of the strategic objectives;
 (ii) the establishment of appropriate indicators or statistics, if necessary with the assis-

tance of the ILO, to monitor and evaluate the progress made;
 (iii) the review of their situation as regards the ratification or implementation of ILO 

instruments with a view to achieving a progressively increasing coverage of each of 
the strategic objectives, with special emphasis on the instruments classified as core 
labour standards as well as those regarded as most significant from the viewpoint 
of governance covering tripartism, employment policy and labour inspection;

 (iv) the taking of appropriate steps for an adequate coordination between positions 
taken on behalf of the member State concerned in relevant international forums 
and any steps they may take under the present Declaration;

 (v) the promotion of sustainable enterprises;
 (vi) where appropriate, sharing national and regional good practice gained from the 

successful implementation of national or regional initiatives with a decent work 
element; and

 (vii) the provision on a bilateral, regional or multilateral basis, in so far as their resourc-
es permit, of appropriate support to other Members’ efforts to give effect to the 
principles and objectives referred to in this Declaration.

C. Other international and regional organizations with mandates in closely related fields can 
have an important contribution to make to the implementation of the integrated approach. The 
ILO should invite them to promote decent work, bearing in mind that each agency will have full 
control of its mandate. As trade and financial market policy both affect employment, it is the ILO’s 
role to evaluate those employment effects to achieve its aim of placing employment at the heart of 
economic policies.
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III. fInal prOvISIOnS

A. The Director–General of the International Labour Office will ensure that the present Dec-
laration is communicated to all Members and, through them, to representative organizations of 
employers and workers, to international organizations with competence in related fields at the 
international and regional levels, and to such other entities as the Governing Body may identify. 
Governments, as well as employers’ and workers’ organizations at the national level, shall make the 
Declaration known in all relevant forums where they may participate or be represented, or other-
wise disseminate it to any other entities that may be concerned.

B. The Governing Body and the Director–General of the International Labour Office will have 
the responsibility for establishing appropriate modalities for the expeditious implementation of 
Part II of this Declaration.

C. At such time(s) as the Governing Body may find appropriate, and in accordance with 
modalities to be established, the impact of the present Declaration, and in particular the steps taken 
to promote its implementation, will be the object of a review by the International Labour Conference 
with a view to assessing what action might be appropriate.

anneX. Follow–up to the deClaratIon

I. Overall purpOSe and ScOpe
A. The aim of this follow–up is to address the means by which the Organization will assist 

the efforts of its Members to give effect to their commitment to pursue the four strategic objectives 
important for implementing the constitutional mandate of the Organization.

B. This follow–up seeks to make the fullest possible use of all the means of action provided 
under the Constitution of the ILO to fulfil its mandate. Some of the measures to assist the Members 
may entail some adaptation of existing modalities of application of article 19, paragraphs 5(e) and 
6(d), of the ILO Constitution, without increasing the reporting obligations of member States.

II. acTIOn by The OrganIzaTIOn TO aSSIST ITS memberS

administration, resources and external relations
A. The Director-General will take all necessary steps, including making proposals to the Gov-

erning Body as appropriate, to ensure the means by which the Organization will assist the Members 
in their efforts under this Declaration. Such steps will include reviewing and adapting the ILO’s 
institutional practices and governance as set out in the Declaration and should take into account 
the need to ensure:
 (i) coherence, coordination and collaboration within the International Labour Office 

for its efficient conduct;
 (ii) building and maintaining policy and operational capacity;
 (iii) efficient and effective resource use, management processes and institutional struc-

tures;
 (iv) adequate competencies and knowledge base, and effective governance structures;
 (v) the promotion of effective partnerships within the United Nations and the multi-

lateral system to strengthen ILO operational programmes and activities or other-
wise promote ILO objectives; and

 (vi) the identification, updating and promotion of the list of standards that are the most 
significant from the viewpoint of governance.2

2 The Labour Inspection Convention, 1947 (No. 81), the Employment Policy Convention, 1964 (No. 122), 
the Labour Inspection (Agriculture) Convention, 1969 (No. 129), and the Tripartite Consultation (International 
Labour Standards) Convention, 1976 (No. 144), and those standards identified on subsequently updated lists.
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Understanding and responding to Members’ realities and needs
B. The Organization will introduce a scheme of recurrent discussions by the International 

Labour Conference based on modalities agreed by the Governing Body, without duplicating the 
ILO’s supervisory mechanisms, so as to:
 (i) understand better the diverse realities and needs of its Members with respect to 

each of the strategic objectives, respond more effectively to them, using all the 
means of action at its disposal, including standards– related action, technical 
cooperation, and the technical and research capacity of the Office, and adjust its 
priorities and programmes of action accordingly; and

 (ii) assess the results of the ILO’s activities with a view to informing programme, 
budget and other governance decisions.

technical assistance and advisory services
C. The Organization will provide, upon request of governments and representative organiza-

tions of workers and employers, all appropriate assistance within its mandate to support Mem-
bers’ efforts to make progress towards the strategic objectives through an integrated and coherent 
national or regional strategy, including by:
 (i) strengthening and streamlining its technical cooperation activities within the 

framework of country programmes for decent work and that of the United Nations 
system;

 (ii) providing general expertise and assistance which each Member may request for the 
purpose of adopting a national strategy and exploring innovative partnerships for 
implementation;

 (iii) developing appropriate tools for effectively evaluating the progress made and 
assessing the impact that other factors and policies may have on the Members’ 
efforts; and

 (iv) addressing the special needs and capacities of developing countries and of the rep-
resentative organizations of workers and employers, including by seeking resource 
mobilization.

research, information collection and sharing
D. The Organization will take appropriate steps to strengthen its research capacity, empirical 

knowledge and understanding of how the strategic objectives interact with each other and con-
tribute to social progress, sustainable enterprises, sustainable development and the eradication of 
poverty in the global economy. These steps may include the tripartite sharing of experiences and 
good practices at the international, regional and national levels in the framework of:
 (i) studies conducted on an ad hoc basis with the voluntary cooperation of the govern-

ments and representative organizations of employers and workers in the countries 
concerned; or

 (ii) any common schemes such as peer reviews which interested Members may wish 
to establish or join on a voluntary basis.

III. evaluaTIOn by The cOnference

A. The impact of the Declaration, in particular the extent to which it has contributed to pro-
moting, among Members, the aims and purposes of the Organization through the integrated pur-
suit of the strategic objectives, will be the subject of evaluation by the Conference, which may be 
repeated from time to time, within the framework of an item placed on its agenda.

B. The Office will prepare a report to the Conference for evaluation of the impact of the Dec-
laration, which will contain information on:
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 (i) actions or steps taken as a result of the present Declaration, which may be provided 
by tripartite constituents through the services of the ILO, notably in the regions, 
and by any other reliable source;

 (ii) steps taken by the Governing Body and the Office to follow up on relevant govern-
ance, capacity and knowledge–base issues relating to the pursuit of the strategic 
objectives, including programmes and activities of the ILO and their impact; and

 (iii) the possible impact of the Declaration in relation to other interested international 
organizations.

C. Interested multilateral organizations will be given the opportunity to participate in the 
evaluation of the impact and in the discussion. Other interested entities may attend and participate 
in the discussion at the invitation of the Governing Body.

D. In the light of its evaluation, the Conference will draw conclusions regarding the desir-
ability of further evaluations or the opportunity of engaging in any appropriate course of action.

The foregoing is the ILO Declaration on Social Justice for a Fair Globalization duly adopted 
by the General Conference of the International Labour Organization during its Ninety–seventh 
Session which was held at Geneva and declared closed on 13 June 2008.
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133. ConVentIon on the Means of ProhIbItIng and PreVentIng  
the IllICIt IMPort, eXPort and transfer  

of ownershIP of Cultural ProPerty
done at Paris on 14 november 1970
entry into force: 24 april 1972
united nations, Treaty Series, vol. 823, p. 231; reg. no. 11806

The General Conference of the United Nations Educational, Scientific and Cultural Organiza-
tion, meeting in Paris from 12 October to 14 November 1970, at its sixteenth session, 

Recalling the importance of the provisions contained in the Declaration of the Principles of 
International Cultural Co-operation, adopted by the General Conference at its fourteenth session, 

Considering that the interchange of cultural property among nations for scientific, cultural 
and educational purposes increases the knowledge of the civilization of Man, enriches the cultural 
life of all peoples and inspires mutual respect and appreciation among nations, 

Considering that cultural property constitutes one of the basic elements of civilization and 
national culture, and that its true value can be appreciated only in relation to the fullest possible 
information regarding is origin, history and traditional setting, 

Considering that it is incumbent upon every State to protect the cultural property existing 
within its territory against the dangers of theft, clandestine excavation, and illicit export, 

Considering that, to avert these dangers, it is essential for every State to become increasingly 
alive to the moral obligations to respect its own cultural heritage and that of all nations, 

Considering that, as cultural institutions, museums, libraries and archives should ensure that 
their collections are built up in accordance with universally recognized moral principles, 

Considering that the illicit import, export and transfer of ownership of cultural property is an 
obstacle to that understanding between nations which it is part of UNESCO’s mission to promote 
by recommending to interested States, international conventions to this end, 

Considering that the protection of cultural heritage can be effective only if organized both 
nationally and internationally among States working in close co-operation, 

Considering that the UNESCO General Conference adopted a Recommendation to this effect 
in 1964, 

Having before it further proposals on the means of prohibiting and preventing the illicit 
import, export and transfer of ownership of cultural property, a question which is on the agenda 
for the session as item 19, 

Having decided, at its fifteenth session, that this question should be made the subject of an 
international convention, 

Adopts this Convention on the fourteenth day of November 1970. 

article 1 
For the purposes of this Convention, the term “cultural property” means property which, 

on religious or secular grounds, is specifically designated by each State as being of importance 
for archaeology, prehistory, history, literature, art or science and which belongs to the following 
categories: 

(a) Rare collections and specimens of fauna, flora, minerals and anatomy, and objects of 
palaeontological interest; 

(b) property relating to history, including the history of science and technology and military 
and social history, to the life of national leaders, thinkers, scientists and artists and to events of 
national importance; 
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(c) products of archaeological excavations (including regular and clandestine) or of archaeo-
logical discoveries; 

(d) elements of artistic or historical monuments or archaeological sites which have been 
dismembered; 

(e) antiquities more than one hundred years old, such as inscriptions, coins and engraved 
seals; 

(f ) objects of ethnological interest; 
(g) property of artistic interest, such as: 

 (i) pictures, paintings and drawings produced entirely by hand on any support and in 
any material (excluding industrial designs and manufactured articles decorated by 
hand); 

 (ii) original works of statuary art and sculpture in any material; 
 (iii) original engravings, prints and lithographs; 
 (iv) original artistic assemblages and montages in any material; 

(h) rare manuscripts and incunabula, old books, documents and publications of special 
interest (historical, artistic, scientific, literary, etc.) singly or in collections; 

(i) postage, revenue and similar stamps, singly or in collections; 
(j) archives, including sound, photographic and cinematographic archives; 
(k) articles of furniture more than one hundred years old and old musical instruments. 

article 2 
1. The States Parties to this Convention recognize that the illicit import, export and transfer 

of ownership of cultural property is one of the main causes of the impoverishment of the cultural 
heritage of the countries of origin of such property and that international co-operation constitutes 
one of the most efficient means of protecting each country’s cultural property against all the dangers 
resulting therefrom. 

2. To this end, the States Parties undertake to oppose such practices with the means at their 
disposal, and particularly by removing their causes, putting a stop to current practices, and by help-
ing to make the necessary reparations. 

article 3 
The import, export or transfer of ownership of cultural property effected contrary to the provi-

sions adopted under this Convention by the States Parties thereto, shall be illicit. 

article 4 
The States Parties to this Convention recognize that for the purpose of the Convention prop-

erty which belongs to the following categories forms part of the cultural heritage of each State: 
(a) Cultural property created by the individual or collective genius of nationals of the State 

concerned, and cultural property of importance to the State concerned created within the territory 
of that State by foreign nationals or stateless persons resident within such territory; 

(b) cultural property found within the national territory; 
(c) cultural property acquired by archaeological, ethnological or natural science missions, 

with the consent of the competent authorities of the country of origin of such property; 
(d) cultural property which has been the subject of a freely agreed exchange; 
(e) cultural property received as a gift or purchased legally with the consent of the competent 

authorities of the country of origin of such property. 
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article 5 
To ensure the protection of their cultural property against illicit import, export and transfer of 

ownership, the States Parties to this Convention undertake, as appropriate for each country, to set 
up within their territories one or more national services, where such services do not already exist, 
for the protection of the cultural heritage, with a qualified staff sufficient in number for the effective 
carrying out of the following functions: 

(a) contributing to the formation of draft laws and regulations designed to secure the protec-
tion of the cultural heritage and particularly prevention of the illicit import, export and transfer of 
ownership of important cultural property; 

(b) establishing and keeping up to date, on the basis of a national inventory of protected 
property, a list of important public and private cultural property whose export would constitute an 
appreciable impoverishment of the national cultural heritage; 

(c) promoting the development or the establishment of scientific and technical institutions 
(museums, libraries, archives, laboratories, workshops . . . ) required to ensure the preservation and 
presentation of cultural property; 

(d) organizing the supervision of archaeological excavations, ensuring the preservation in 
situ of certain cultural property, and protecting certain areas reserved for future archaeological 
research; 

(e) establishing, for the benefit of those concerned (curators, collectors, antique dealers, etc.) 
rules in conformity with the ethical principles set forth in this Convention; and taking steps to 
ensure the observance of those rules; 

(f ) taking educational measures to stimulate and develop respect for the cultural heritage of 
all States, and spreading knowledge of the provisions of this Convention; 

(g) seeing that appropriate publicity is given to the disappearance of any items of cultural 
property. 

article 6 
The States Parties to this Convention undertake: 
(a) To introduce an appropriate certificate in which the exporting State would specify that 

the export of the cultural property in question is authorized. The certificate should accompany all 
items of cultural property exported in accordance with the regulations; 

(b) to prohibit the exportation of cultural property from their territory unless accompanied 
by the above-mentioned export certificate; 

(c) to publicize this prohibition by appropriate means, particularly among persons likely to 
export or import cultural property. 

article 7 
The States Parties to this Convention undertake: 
(a) To take the necessary measures, consistent with national legislation, to prevent museums 

and similar institutions within their territories from acquiring cultural property originating in 
another State Party which has been illegally exported after entry into force of this Convention, in 
the States concerned. Whenever possible, to inform a State of origin Party to this Convention of 
an offer of such cultural property illegally removed from that State after the entry into force of this 
Convention in both States; 
          (b) (i) to prohibit the import of cultural property stolen from a museum or a religious 

or secular public monument or similar institution in another State Party to this 
Convention after the entry into force of this Convention for the States concerned, 
provided that such property is documented as appertaining to the inventory of 
that institution; 
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 (ii) at the request of the State Party of origin, to take appropriate steps to recover 
and return any such cultural property imported after the entry into force of this 
Convention in both States concerned, provided, however, that the requesting State 
shall pay just compensation to an innocent purchaser or to a person who has valid 
title to that property. Requests for recovery and return shall be made through 
diplomatic offices. The requesting Party shall furnish, at its expense, the docu-
mentation and other evidence necessary to establish its claim for recovery and 
return. The Parties shall impose no customs duties or other charges upon cultural 
property returned pursuant to this article. All expenses incident to the return and 
delivery of the cultural property shall be borne by the requesting Party. 

article 8 

The States Parties to this Convention undertake to impose penalties or administrative sanc-
tions on any person responsible for infringing the prohibitions referred to under articles 6(b) and 
7(b) above. 

article 9 

Any State Party to this Convention whose cultural patrimony is in jeopardy from pillage of 
archaeological or ethnological materials may call upon other States Parties who are affected. The 
States Parties to this Convention undertake, in these circumstances, to participate in a concerted 
international effort to determine and to carry out the necessary concrete measures, including the 
control of exports and imports and international commerce in the specific materials concerned. 
Pending agreement each State concerned shall take provisional measures to the extent feasible to 
prevent irremediable injury to the cultural heritage of the requesting State. 

article 10 

The States Parties to this Convention undertake: 
(a) To restrict by education, information and vigilance, movement of cultural property ille-

gally removed from any State Party to this Convention and, as appropriate for each country, oblige 
antique dealers, subject to penal or administrative sanctions, to maintain a register recording the 
origin of each item of cultural property, names and addresses of the supplier, description and price 
of each item sold and to inform the purchaser of the cultural property of the export prohibition to 
which such property may be subject; 

(b) to endeavour by educational means to create and develop in the public mind a realization 
of the value of cultural property and the threat to the cultural heritage created by theft, clandestine 
excavations and illicit exports. 

article 11 

The export and transfer of ownership of cultural property under compulsion arising directly 
or indirectly from the occupation of a country by a foreign power shall be regarded as illicit. 

article 12 

The States Parties to this Convention shall respect the cultural heritage within the territories 
for the international relations of which they are responsible, and shall take all appropriate measures 
to prohibit and prevent the illicit import, export and transfer of ownership of cultural property in 
such territories. 

article 13 

The States Parties to this Convention also undertake, consistent with the laws of each State: 
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(a) to prevent by all appropriate means transfers of ownership of cultural property likely to 
promote the illicit import or export of such property; 

(b) to ensure that their competent services co-operate in facilitating the earliest possible 
restitution of illicitly exported cultural property to its rightful owner; 

(c) to admit actions for recovery of lost or stolen items of cultural property brought by or on 
behalf of the rightful owners; 

(d) to recognize the indefeasible right of each State Party to this Convention to classify and 
declare certain cultural property as inalienable which should therefore ipso facto not be exported, and 
to facilitate recovery of such property by the State concerned in cases where it has been exported. 

article 14 
In order to prevent illicit export and to meet the obligations arising from the implementa-

tion of this Convention, each State Party to the Convention should, as far as it is able, provide the 
national services responsible for the protection of its cultural heritage with an adequate budget and, 
if necessary, should set up a fund for this purpose. 

article 15 
Nothing in this Convention shall prevent States Parties thereto from concluding special agree-

ments among themselves or from continuing to implement agreements already concluded regarding 
the restitution of cultural property removed, whatever the reason, from its territory of origin, before 
the entry into force of this Convention for the States concerned. 

article 16 
The States Parties to this Convention shall in their periodic reports submitted to the General 

Conference of the United Nations Educational, Scientific and Cultural Organization on dates and in 
a manner to be determined by it, give information on the legislative and administrative provisions 
which they have adopted and other action which they have taken for the application of this Conven-
tion, together with details of the experience acquired in this field. 

article 17 
1. The States Parties to this Convention may call on the technical assistance of the United 

Nations Educational, Scientific and Cultural Organization, particularly as regards: 
(a) Information and education; 
(b) consultation and expert advice; 
(c) co-ordination and good offices. 
2. The United Nations Educational, Scientific and Cultural Organization may, on its own ini-

tiative conduct research and publish studies on matters relevant to the illicit movement of cultural 
property. 

3. To this end, the United Nations Educational, Scientific and Cultural Organization may also 
call on the co-operation of any competent non-governmental organization. 

4. The United Nations Educational, Scientific and Cultural Organization may, on its own ini-
tiative, make proposals to States Parties to this Convention for its implementation. 

5. At the request of at least two States Parties to this Convention which are engaged in a dispute 
over its implementation, UNESCO may extend its good offices to reach a settlement between them. 

article 18 
This Convention is drawn up in English, French, Russian and Spanish, the four texts being 

equally authoritative. 
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article 19 
1. This Convention shall be subject to ratification or acceptance by States members of the 

United Nations Educational, Scientific and Cultural Organization in accordance with their respec-
tive constitutional procedures. 

2. The instruments of ratification or acceptance shall be deposited with the Director-General 
of the United Nations Educational, Scientific and Cultural Organization. 

article 20 
1. This Convention shall be open to accession by all States not members of the United Nations 

Educational, Scientific and Cultural Organization which are invited to accede to it by the Executive 
Board of the Organization. 

2. Accession shall be effected by the deposit of an instrument of accession with the Director-
General of the United Nations Educational, Scientific and Cultural Organization. 

article 21 
This Convention shall enter into force three months after the date of the deposit of the third 

instrument of ratification, acceptance or accession, but only with respect to those States which have 
deposited their respective instruments on or before that date. It shall enter into force with respect 
to any other State three months after the deposit of its instrument of ratification, acceptance or 
accession. 

article 22 
The States Parties to this Convention recognize that the Convention is applicable not only 

to their metropolitan territories but also to all territories for the international relations of which 
they are responsible; they undertake to consult, if necessary, the governments or other competent 
authorities of these territories on or before ratification, acceptance or accession with a view to secur-
ing the application of the Convention to those territories, and to notify the Director-General of the 
United Nations Educational, Scientific and cultural Organization of the territories to which it is 
applied, the notification to take effect three months after the date of its receipt. 

article 23 
1. Each State Party to this Convention may denounce the Convention on its own behalf or on 

behalf of any territory for whose international relations it is responsible. 
2. The denunciation shall be notified by an instrument in writing, deposited with the Director-

General of the United Nations Educational, Scientific and Cultural Organization. 
3. The denunciation shall take effect twelve months after the receipt of the instrument of 

denunciation. 

article 24 
The Director-General of the United Nations Educational, Scientific and Cultural Organization 

shall inform the States members of the Organization, the States not members of the Organization 
which are referred to in article 20, as well as the United Nations, of the deposit of all the instruments 
of ratification, acceptance and accession provided for in articles 19 and 20, and of the notifications 
and denunciations provided for in articles 22 and 23 respectively. 

article 25 
1. This Convention may be revised by the General Conference of the United Nations Educa-

tional, Scientific and Cultural Organization. Any such revision shall, however, bind only the States 
which shall become Parties to the revising convention. 
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2. If the General Conference should adopt a new convention revising this Convention in whole 
or in part, then, unless the new convention otherwise provides, this Convention shall cease to be 
open to ratification, acceptance or accession, as from the date on which the new revising convention 
enters into force. 

article 26 
In conformity with Article 102 of the Charter of the United Nations, this Convention shall be 

registered with the Secretariat of the United Nations at the request of the Director-General of the 
United Nations Educational, Scientific and Cultural Organization. 

Done in Paris this seventeenth day of November 1970, in two authentic copies bearing the 
signature of the President of the sixteenth session of the General Conference and of the Director-
General of the United Nations Educational, Scientific and Cultural Organization, which shall be 
deposited in the archives of the United Nations Educational, Scientific and Cultural Organization, 
and certified true copies of which shall be delivered to all the States referred to in articles 19 and 20 
as well as to the United Nations.

134. ConVentIon ConCernIng the ProteCtIon of the 
world Cultural and natural herItage

done at Paris on 16 november 1972

entry into force: 17 december 1975

united nations, Treaty Series, vol. 1037, p. 151; reg. no. 15511

The General Conference of the United Nations Educational, Scientific and Cultural Organiza-
tion meeting in Paris from 17 October to 21 November 1972, at its seventeenth session, 

Noting that the cultural heritage and the natural heritage are increasingly threatened with 
destruction not only by the traditional causes of decay, but also by changing social and economic 
conditions which aggravate the situation with even more formidable phenomena of damage or 
destruction. 

Considering that deterioration or disappearance of any item of the cultural or natural heritage 
constitutes a harmful impoverishment of the heritage of all the nations of the world, 

Considering that protection of this heritage at the national level often remains incomplete 
because of the scale of the resources which it requires and of the insufficient economic, scientific and 
technical resources of the country where the property to be protected is situated, 

Recalling that the Constitution of the Organization provides that it will maintain, increase and 
diffuse knowledge, by assuring the conservation and protection of the world’s heritage, and recom-
mending to the nations concerned the necessary international conventions, 

Considering that the existing international conventions, recommendations and resolutions 
concerning cultural and natural property demonstrate the importance, for all the peoples of the 
world, of safeguarding this unique and irreplaceable property, to whatever people it may belong, 

Considering that parts of the cultural or natural heritage are of outstanding interest and there-
fore need to be preserved as part of the world heritage of mankind as a whole, 

Considering that, in view of the magnitude and gravity of the new dangers threatening them, 
it is incumbent on the international community as a whole to participate in the protection of the 
cultural and natural heritage of outstanding universal value, by the granting of collective assistance 
which, although not taking the place of action by the State concerned, will serve as an effective 
complement thereto, 
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Considering that it is essential for this purpose to adopt new provisions in the form of a con-
vention establishing an effective system of collective protection of the cultural and natural heritage 
of outstanding universal value, organized on a permanent basis and in accordance with modern 
scientific methods, 

Having decided, at its sixteenth session, that this question should be made the subject of an 
international convention, 

Adopts this sixteenth day of November 1972 this Convention. 

I. defInItIons of the Cultural and the natural herItage

article 1 

For the purposes of this Convention, the following shall be considered as “cultural heritage”: 

– monuments: architectural works, works of monumental sculpture and painting, elements or 
structures of an archaeological nature, inscriptions, cave dwellings and combinations of features, 
which are of outstanding universal value from the point of view of history, art or science; 

– groups of buildings: groups of separate or connected buildings which, because of their archi-
tecture, their homogeneity or their place in the landscape, are of outstanding universal value from 
the point of view of history, art or science; 

– sites: works of man or the combined works of nature and of man, and areas including archae-
ological sites which are of outstanding universal value from the historical, aesthetic, ethnological 
or anthropological points of view. 

article 2 

For the purposes of this Convention, the following shall be considered as “natural heritage”: 

– natural features consisting of physical and biological formations or groups of such forma-
tions, which are of outstanding universal value from the aesthetic or scientific point of view; 

– geological and physiographical formations and precisely delineated areas which constitute 
the habitat of threatened species of animals and plants of outstanding universal value from the point 
of view of science or conservation; 

– natural sites or precisely delineated natural areas of outstanding universal value from the 
point of view of science, conservation or natural beauty. 

article 3 

It is for each State Party to this Convention to identify and delineate the different properties 
situated on its territory mentioned in articles 1 and 2 above. 

II. natIonal ProteCtIon and InternatIonal ProteCtIon of  
the Cultural and natural herItage

article 4 

Each State Party to this Convention recognizes that the duty of ensuring the identification, 
protection, conservation, presentation and transmission to future generations of the cultural and 
natural heritage referred to in articles 1 and 2 and situated on its territory, belongs primarily to that 
State. It will do all it can to this end, to the utmost of its own resources and, where appropriate, with 
any international assistance and co-operation, in particular, financial, artistic, scientific and techni-
cal, which it may be able to obtain. 
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article 5 
To ensure that effective and active measures are taken for the protection, conservation and 

presentation of the cultural and natural heritage situated on its territory, each State Party to this 
Convention shall endeavour, in so far as possible, and as appropriate for each country: 

(a) to adopt a general policy which aims to give the cultural and natural heritage a function 
in the life of the community and to integrate the protection of that heritage into comprehensive 
planning programmes; 

(b) to set up within its territories, where such services do not exist, one or more services for 
the protection, conservation, and presentation of the cultural and natural heritage with an appropri-
ate staff and possessing the means to discharge their functions; 

(c) to develop scientific and technical studies and research and to work out such operating 
methods as will make the State capable of counteracting the dangers that threaten its cultural or 
natural heritage; 

(d) to take the appropriate legal, scientific, technical, administrative and financial measures 
necessary for the identification, protection, conservation, presentation and rehabilitation of this 
heritage; and

(e) to foster the establishment or development of national or regional centres for training in 
the protection, conservation and presentation of the cultural and natural heritage and to encourage 
scientific research in this field. 

article 6
1. Whilst fully respecting the sovereignty of the States on whose territory the cultural and 

natural heritage mentioned in articles 1 and 2 is situated, and without prejudice to property rights 
provided by national legislation, the States Parties to this Convention recognize that such heritage 
constitutes a world heritage for whose protection it is the duty of the international community as a 
whole to co-operate.

2. The States Parties undertake, in accordance with the provisions of this Convention, to give 
their help in the identification, protection, conservation and presentation of the cultural and natural 
heritage referred to in paragraphs 2 and 4 of article 11 if the States on whose territory it is situated 
so request. 

3. Each State Party to this Convention undertakes not to take any deliberate measures which 
might damage directly or indirectly the cultural and natural heritage referred to in articles 1 and 2 
situated on the territory of other States Parties to this Convention. 

article 7
For the purpose of this Convention, international protection of the world cultural and natural 

heritage shall be understood to mean the establishment of a system of international co-operation 
and assistance designed to support States Parties to the Convention in their efforts to conserve and 
identify that heritage. 

III. IntergoVernMental CoMMIttee for the ProteCtIon of 
the world Cultural and natural herItage

article 8 
1. An Intergovernmental Committee for the Protection of the Cultural and Natural Heritage of 

Outstanding Universal Value, called “the World Heritage Committee”, is hereby established within 
the United Nations Educational, Scientific and Cultural Organization. It shall be composed of 15 
States Parties to the Convention, elected by States Parties to the Convention meeting in general 
assembly during the ordinary session of the General Conference of the United Nations Educational, 
Scientific and Cultural Organization. The number of States members of the Committee shall be 
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increased to 21 as from the date of the ordinary session of the General Conference following the 
entry into force of this Convention for at least 40 States. 

2. Election of members of the Committee shall ensure an equitable representation of the dif-
ferent regions and cultures of the world. 

3. A representative of the International Centre for the Study of-the Preservation and Restora-
tion of Cultural Property (Rome Centre), a representative of the International Council of Monu-
ments and Sites (ICOMOS) and a representative of the International Union for Conservation of 
Nature and Natural Resources (IUCN), to whom may be added, at the request of States Parties to 
the Convention meeting in general assembly during the ordinary sessions of the General Confer-
ence of the United Nations Educational, Scientific and Cultural Organization, representatives of 
other intergovernmental or nongovernmental organizations, with similar objectives, may attend 
the meetings of the Committee in an advisory capacity. 

article 9 
1. The term of office of States members of the World Heritage Committee shall extend from the 

end of the ordinary session of the General Conference during which they are elected until the end 
of its third subsequent ordinary session. 

2. The term of office of one third of the members designated at the time of the first election 
shall, however, cease at the end of the first ordinary session of the General Conference following 
that at which they were elected; and the term of office of a further third of the members designated 
at the same time shall cease at the end of the second ordinary session of the General Conference 
following that at which they were elected. The names of these members shall be chosen by lot by 
the President of the General Conference of the United Nations Educational, Scientific and Cultural 
Organization after the first election. 

3. States members of the Committee shall choose as their representatives persons qualified in 
the field of the cultural or natural heritage. 

article 10 
1. The World Heritage Committee shall adopt its Rules of Procedure. 
2. The Committee may at any time invite public or private organizations or individuals to 

participate in its meetings for consultation on particular problems. 
3. The Committee may create such consultative bodies as it deems necessary for the perfor-

mance of its functions. 

article 11 
1. Every State Party to this Convention shall, in so far as possible, submit to the World Herit-

age Committee an inventory of property forming part of the cultural and natural heritage, situated 
in its territory and suitable for inclusion in the list provided for in paragraph 2 of this article. This 
inventory, which shall not be considered exhaustive, shall include documentation about the location 
of the property in question and its significance. 

2. On the basis of the inventories submitted by States in accordance with paragraph 1, the 
Committee shall establish, keep up to date and publish, under the title of World Heritage List, a list 
of properties forming part of the cultural heritage and natural heritage, as defined in articles 1 and 2 
of this Convention, which it considers as having outstanding universal value in terms of such criteria 
as it shall have established. An updated list shall be distributed at least every two years. 

3. The inclusion of a property in the World Heritage List requires the consent of the State con-
cerned. The inclusion of a property situated in a territory, sovereignty or jurisdiction over which 
is claimed by more than one State shall in no way prejudice the rights of the parties to the dispute. 

4. The Committee shall establish, keep up to date and publish, whenever circumstances shall 
so require, under the title of List of World Heritage in Danger, a list of the property appearing in 
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the World Heritage List for the conservation of which major operations are necessary and for which 
assistance has been requested under this Convention. This list shall contain an estimate of the 
cost of such operations. The list may include only such property forming part of the cultural and 
natural heritage as is threatened by serious and specific dangers, such as the threat of disappear-
ance caused by accelerated deterioration, large-scale public or private projects or rapid urban or 
tourist development projects; destruction caused by changes in the use or ownership of the land; 
major alterations due to unknown causes; abandonment for any reason whatsoever; the outbreak 
or the threat of an armed conflict; calamities and cataclysms; serious fires, earthquakes, landslides; 
volcanic eruptions; changes in water level, floods, and tidal waves. The Committee may at any time, 
in case of urgent need, make a new entry in the List of World Heritage in Danger and publicize such 
entry immediately. 

5. The Committee shall define the criteria on the basis of which a property belonging to the 
cultural or natural heritage may be included in either of the lists mentioned in paragraphs 2 and 4 
of this article. 

6. Before refusing a request for inclusion in one of the two lists mentioned in paragraphs 2 
and 4 of this article, the Committee shall consult the State Party in whose territory the cultural or 
natural property in question is situated. 

7. The Committee shall, with the agreement of the States concerned, co-ordinate and encour-
age the studies and research needed for the drawing up of the lists referred to in paragraphs 2 and 
4 of this article. 

article 12 

The fact that a property belonging to the cultural or natural heritage has not been included in 
either of the two lists mentioned in paragraphs 2 and 4 of article 11 shall in no way be construed to 
mean that it does not have an outstanding universal value for purposes other than those resulting 
from inclusion in these lists. 

article 13 

1. The World Heritage Committee shall receive and study requests for international assistance 
formulated by States Parties to this Convention with respect to property forming part of the cultural 
or natural heritage, situated in their territories, and included or potentially suitable for inclusion in 
the lists referred to in paragraphs 2 and 4 of article 11. The purpose of such requests may be to secure 
the protection, conservation, presentation or rehabilitation of such property. 

2. Requests for international assistance under paragraph 1 of this article may also be con-
cerned with identification of cultural or natural property defined in articles 1 and 2, when prelimi-
nary investigations have shown that further inquiries would be justified. 

3. The Committee shall decide on the action to be taken with regard to these requests, deter-
mine where appropriate, the nature and extent of its assistance, and authorize the conclusion, on its 
behalf, of the necessary arrangements with the government concerned. 

4. The Committee shall determine an order of priorities for its operations. It shall in so doing 
bear in mind the respective importance for the world cultural and natural heritage of the property 
requiring protection, the need to give international assistance to the property most representative 
of a natural environment or of the genius and the history of the peoples of the world, the urgency of 
the work to be done, the resources available to the States on whose territory the threatened property 
is situated and in particular the extent to which they are able to safeguard such property by their 
own means. 

5. The Committee shall draw up, keep up to date and publicize a list of property for which 
international assistance has been granted. 

6. The Committee shall decide on the use of the resources of the Fund established under article 
15 of this Convention. It shall seek ways of increasing these resources and shall take all useful steps 
to this end. 
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7. The Committee shall co-operate with international and national governmental and non-
governmental organizations having objectives similar to those of this Convention. For the imple-
mentation of its programmes and projects, the Committee may call on such organizations, par-
ticularly the International Centre for the Study of the Preservation and Restoration of Cultural 
Property (the Rome Centre), the International Council of Monuments and Sites (ICOMOS) and the 
International Union for Conservation of Nature and Natural Resources (IUCN), as well as on public 
and private bodies and individuals.

8. Decisions of the Committee shall be taken by a majority of two thirds of its members present 
and voting. A majority of the members of the Committee shall constitute a quorum. 

article 14 

1. The World Heritage Committee shall be assisted by a Secretariat appointed by the Director-
General of the United Nations Educational, Scientific and Cultural Organization. 

2. The Director-General of the United Nations Educational, Scientific and Cultural Organiza-
tion, utilizing to the fullest extent possible the services of the International Centre for the Study 
of the Preservation and the Restoration of Cultural Property (the Rome Centre), the Internation-
al Council of Monuments and Sites (ICOMOS) and the International Union for Conservation of 
Nature and Natural Resources (IUCN) in their respective areas of competence and capability, shall 
prepare the Committee’s documentation and the agenda of its meetings and shall have the respon-
sibility for the implementation of its decisions. 

IV. fund for the ProteCtIon of the world Cultural and natural herItage

article 15 

1. A Fund for the Protection of the World Cultural and Natural Heritage of Outstanding Uni-
versal Value, called “the World Heritage Fund”, is hereby established. 

2. The Fund shall constitute a trust fund, in conformity with the provisions of the Financial 
Regulations of the United Nations Educational, Scientific and Cultural Organization. 

3. The resources of the Fund shall consist of: 

(a) compulsory and voluntary contributions made by the States Parties to this Convention, 

(b) contributions, gifts or bequests which may be made by: 

 (i) other States; 

 (ii) the United Nations Educational, Scientific and Cultural Organization, other 
organizations of the United Nations system, particularly the United Nations 
Development Programme or other intergovernmental organizations; 

 (iii) public or private bodies or individuals; 

(c) any interest due on the resources of the Fund; 

(d) funds raised by collections and receipts from events organized for the benefit of the Fund; 
and 

(e) all other resources authorized by the Fund’s regulations, as drawn up by the World Herit-
age Committee. 

4. Contributions to the Fund and other forms of assistance made available to the Committee 
may be used only for such purposes as the Committee shall define. The Committee may accept con-
tributions to be used only for a certain programme or project, provided that the Committee shall 
have decided on the implementation of such programme or project. No political conditions may be 
attached to contributions made to the Fund. 
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article 16 

1. Without prejudice to any supplementary voluntary contribution, the States Parties to this 
Convention undertake to pay regularly, every two years, to the World Heritage Fund, contributions, 
the amount of which, in the form of a uniform percentage applicable to all States, shall be deter-
mined by the General Assembly of States Parties to the Convention, meeting during the sessions of 
the General Conference of the United Nations Educational, Scientific and Cultural Organization. 
This decision of the General Assembly requires the majority of the States Parties present and voting, 
which have not made the declaration referred to in paragraph 2 of this article. In no case shall the 
compulsory contribution of States Parties to the Convention exceed 1% of the contribution to the 
Regular Budget of the United Nations Educational, Scientific and Cultural Organization. 

2. However, each State referred to in article 31 or in article 32 of this Convention may declare, 
at the time of the deposit of its instruments of ratification, acceptance or accession, that it shall not 
be bound by the provisions of paragraph 1 of this article. 

3. A State Party to the Convention which has made the declaration referred to in paragraph 2 
of this article may at any time withdraw the said declaration by notifying the Director-General of 
the United Nations Educational, Scientific and Cultural Organization. However, the withdrawal of 
the declaration shall not take effect in regard to the compulsory contribution due by the State until 
the date of the subsequent General Assembly of States Parties to the Convention. 

4. In order that the Committee may be able to plan its operations effectively, the contributions 
of States Parties to this Convention which have made the declaration referred to in paragraph 2 of 
this article, shall be paid on a regular basis, at least every two years, and should not be less than the 
contributions which they should have paid if they had been bound by the provisions of paragraph 1 
of this article. 

5. Any State Party to the Convention which is in arrears with the payment of its compulsory 
or voluntary contribution for the current year and the calendar year immediately preceding it shall 
not be eligible as a Member of the World Heritage Committee, although this provision shall not 
apply to the first election. 

The terms of office of any such State which is already a member of the Committee shall termi-
nate at the time of the elections provided for in article 8, paragraph 1 of this Convention. 

article 17 

The States Parties to this Convention shall consider or encourage the establishment of nation-
al, public and private foundations or associations whose purpose is to invite donations for the pro-
tection of the cultural and natural heritage as defined in articles 1 and 2 of this Convention. 

article 18 

The States Parties to this Convention shall give their assistance to international fund-raising 
campaigns organized for the World Heritage Fund under the auspices of the United Nations Edu-
cational, Scientific and Cultural Organization. They shall facilitate collections made by the bodies 
mentioned in paragraph 3 of article 15 for this purpose. 

V. CondItIons and arrangeMents for InternatIonal assIstanCe 

article 19 

Any State Party to this Convention may request international assistance for property forming 
part of the cultural or natural heritage of outstanding universal value situated within its territory. 
It shall submit with its request such information and documentation provided for in article 21 as it 
has in its possession and as will enable the Committee to come to a decision. 
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article 20 
Subject to the provisions of paragraph 2 of article 13, sub-paragraph (c) of article 22 and article 

23, international assistance provided for by this Convention may be granted only to property form-
ing part of the cultural and natural heritage which the World Heritage Committee has decided, or 
may decide, to enter in one of the lists mentioned in paragraphs 2 and 4 of article 11. 

article 21 
1. The World Heritage Committee shall define the procedure by which requests to it for inter-

national assistance shall be considered and shall specify the content of the request, which should 
define the operation contemplated, the work that is necessary, the expected cost thereof, the degree 
of urgency and the reasons why the resources of the State requesting assistance do not allow it to 
meet all the expenses. Such requests must be supported by experts’ reports whenever possible. 

2. Requests based upon disasters or natural calamities should, by reasons of the urgent work 
which they may involve, be given immediate, priority consideration by the Committee, which 
should have a reserve fund at its disposal against such contingencies. 

3. Before coming to a decision, the Committee shall carry out such studies and consultations 
as it deems necessary. 

article 22 
Assistance granted by the World Heritage Committee may take the following forms: 
(a) studies concerning the artistic, scientific and technical problems raised by the protec-

tion, conservation, presentation and rehabilitation of the cultural and natural heritage, as defined 
in paragraphs 2 and 4 of article 11 of this Convention; 

(b) provision of experts, technicians and skilled labour to ensure that the approved work is 
correctly carried out; 

(c) training of staff and specialists at all levels in the field of identification, protection, con-
servation, presentation and rehabilitation of the cultural and natural heritage; 

(d) supply of equipment which the State concerned does not possess or is not in a position to 
acquire; 

(e) low-interest or interest-free loans which might be repayable on a long-term basis; 
(f ) the granting, in exceptional cases and for special reasons, of non-repayable subsidies. 

article 23
The World Heritage Committee may also provide international assistance to national or 

regional centres for the training of staff and specialists at all levels in the field of identification, pro-
tection, conservation, presentation and rehabilitation of the cultural and natural heritage. 

article 24 
International assistance on a large scale shall be preceded by detailed scientific, economic and 

technical studies. These studies shall draw upon the most advanced techniques for the protection, 
conservation, presentation and rehabilitation of the natural and cultural heritage and shall be con-
sistent with the objectives of this Convention. The studies shall also seek means of making rational 
use of the resources available in the State concerned. 

article 25
As a general rule, only part of the cost of work necessary shall be borne by the international 

community. The contribution of the State benefiting from international assistance shall constitute 
a substantial share of the resources devoted to each programme or project, unless its resources do 
not permit this. 
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article 26 
The World Heritage Committee and the recipient State shall define in the agreement they con-

clude the conditions in which a programme or project for which international assistance under the 
terms of this Convention is provided, shall be carried out. It shall be the responsibility of the State 
receiving such international assistance to continue to protect, conserve and present the property so 
safeguarded, in observance of the conditions laid down by the agreement. 

VI. eduCatIonal PrograMMes

article 27 
1. The States Parties to this Convention shall endeavour by all appropriate means, and in 

particular by educational and information programmes, to strengthen appreciation and respect 
by their peoples of the cultural and natural heritage defined in articles 1 and 2 of the Convention. 

2. They shall undertake to keep the public broadly informed of the dangers threatening this 
heritage and of activities carried on in pursuance of this Convention. 

article 28 
States Parties to this Convention which receive international assistance under the Convention 

shall take appropriate measures to make known the importance of the property for which assistance 
has been received and the role played by such assistance. 

VII. rePorts

article 29 
1. The States Parties to this Convention shall, in the reports which they submit to the General 

Conference of the United Nations Educational, Scientific and Cultural Organization on dates and in 
a manner to be determined by it, give information on the legislative and administrative provisions 
which they have adopted and other action which they have taken for the application of this Conven-
tion, together with details of the experience acquired in this field. 

2. These reports shall be brought to the attention of the World Heritage Committee. 
3. The Committee shall submit a report on its activities at each of the ordinary sessions of the 

General Conference of the United Nations Educational, Scientific and Cultural Organization. 

VIII. fInal Clauses

article 30 
This Convention is drawn up in Arabic, English, French, Russian and Spanish, the five texts 

being equally authoritative. 

article 31 
1. This Convention shall be subject to ratification or acceptance by States members of the 

United Nations Educational, Scientific and Cultural Organization in accordance with their respec-
tive constitutional procedures. 

2. The instruments of ratification or acceptance shall be deposited with the Director-General 
of the United Nations Educational, Scientific and Cultural Organization. 

article 32 
1. This Convention shall be open to accession by all States not members of the United Nations 

Educational, Scientific and Cultural Organization which are invited by the General Conference of 
the Organization to accede to it. 
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2. Accession shall be effected by the deposit of an instrument of accession with the Director-
General of the United Nations Educational, Scientific and Cultural Organization. 

article 33 

This Convention shall enter into force three months after the date of the deposit of the twenti-
eth instrument of ratification, acceptance or accession, but only with respect to those States which 
have deposited their respective instruments of ratification, acceptance or accession on or before 
that date. It shall enter into force with respect to any other State three months after the deposit of its 
instrument of ratification, acceptance or accession. 

article 34 

The following provisions shall apply to those States Parties to this Convention which have a 
federal or non-unitary constitutional system: 

(a) with regard to the provisions of this Convention, the implementation of which comes 
under the legal jurisdiction of the federal or central legislative power, the obligations of the federal 
or central government shall be the same as for those States Parties which are not federal States; 

(b) with regard to the provisions of this Convention, the implementation of which comes 
under the legal jurisdiction of individual constituent States, countries, provinces or cantons that are 
not obliged by the constitutional system of the federation to take legislative measures, the federal 
government shall inform the competent authorities of such States, countries, provinces or cantons 
of the said provisions, with its recommendation for their adoption. 

article 35 

1. Each State Party to this Convention may denounce the Convention. 

2. The denunciation shall be notified by an instrument in writing, deposited with the Director-
General of the United Nations Educational, Scientific and Cultural Organization. 

3. The denunciation shall take effect twelve months after the receipt of the instrument of 
denunciation. It shall not affect the financial obligations of the denouncing State until the date on 
which the withdrawal takes effect. 

article 36 

The Director-General of the United Nations Educational, Scientific and Cultural Organization 
shall inform the States members of the Organization, the States not members of the Organization 
which are referred to in article 32, as well as the United Nations, of the deposit of all the instruments 
of ratification, acceptance, or accession provided for in articles 31 and 32, and of the denunciations 
provided for in article 35. 

article 37 

1. This Convention may be revised by the General Conference of the United Nations Educa-
tional, Scientific and Cultural Organization. Any such revision shall, however, bind only the States 
which shall become Parties to the revising convention. 

2. If the General Conference should adopt a new convention revising this Convention in whole 
or in part, then, unless the new convention otherwise provides, this Convention shall cease to be 
open to ratification, acceptance or accession, as from the date on which the new revising convention 
enters into force. 
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article 38 
In conformity with Article 102 of the Charter of the United Nations, this Convention shall be 

registered with the Secretariat of the United Nations at the request of the Director-General of the 
United Nations Educational, Scientific and Cultural Organization. 

Done in Paris, this twenty-third day of November 1972, in two authentic copies bearing the 
signature of the President of the seventeenth session of the General Conference and of the Director-
General of the United Nations Educational, Scientific and Cultural Organization, and certified true 
copies of which shall be delivered to all the States referred to in articles 31 and 32 as well as to the 
United Nations.

135. ConVentIon on the ProteCtIon of the 
underwater Cultural herItage

done at Paris on 2 november 2001
entry into force: 2 January 2009
united nations, Treaty Series, vol. 2562, p. 3; reg. no. 45694

The General Conference of the United Nations Educational, Scientific and Cultural Organiza-
tion, meeting in Paris from 15 October to 3 November 2001, at its 31st session,

Acknowledging the importance of underwater cultural heritage as an integral part of the cul-
tural heritage of humanity and a particularly important element in the history of peoples, nations, 
and their relations with each other concerning their common heritage,

Realizing the importance of protecting and preserving the underwater cultural heritage and 
that responsibility therefor rests with all States,

Noting growing public interest in and public appreciation of underwater cultural heritage,
Convinced of the importance of research, information and education to the protection and 

preservation of underwater cultural heritage.
Convinced of the public’s right to enjoy the educational and recreational benefits of responsible 

non-intrusive access to in situ underwater cultural heritage, and of the value of public education to 
contribute to awareness, appreciation and protection of that heritage,

Aware of the fact that underwater cultural heritage is threatened by unauthorized activities 
directed at it, and of the need for stronger measures to prevent such activities,

Conscious of the need to respond appropriately to the possible negative impact on underwater 
cultural heritage of legitimate activities that may incidentally affect it,

Deeply concerned by the increasing commercial exploitation of underwater cultural heritage, 
and in particular by certain activities aimed at the sale, acquisition or barter of underwater cultural 
heritage,

Aware of the availability of advanced technology that enhances discovery of and access to 
underwater cultural heritage,

Believing that cooperation among States, international organizations, scientific institutions, 
professional organizations, archaeologists, divers, other interested parties and the public at large is 
essential for the protection of underwater cultural heritage,

Considering that survey, excavation and protection of underwater cultural heritage necessitate 
the availability and application of special scientific methods and the use of suitable techniques and 
equipment as well as a high degree of professional specialization, all of which indicate a need for 
uniform governing criteria,



84 XVII. Law of cultural relations

Realizing the need to codify and progressively develop rules relating to the protection and 
preservation of underwater cultural heritage in conformity with international law and practice, 
including the UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, 
Export and Transfer of Ownership of Cultural Property of 14 November 1970, the UNESCO Con-
vention for the Protection of the World Cultural and Natural Heritage of 16 November 1972 and the 
United Nations Convention on the Law of the Sea of 10 December 1982,

Committed to improving the effectiveness of measures at international, regional and national 
levels for the preservation in situ or, if necessary for scientific or protective purposes, the careful 
recovery of underwater cultural heritage,

Having decided at its twenty-ninth session that this question should be made the subject of an 
international convention,

Adopts this second day of November 2001 this Convention.

Article 1. Definitions
For the purposes of this Convention:
1. (a) “Underwater cultural heritage” means all traces of human existence having a cultural, 

historical or archaeological character which have been partially or totally under water, periodically 
or continuously, for at least 100 years such as:
 (i) sites, structures, buildings, artefacts and human remains, together with their 

archaeological and natural context;
 (ii) vessels, aircraft, other vehicles or any part thereof, their cargo or other contents, 

together with their archaeological and natural context; and
 (iii) objects of prehistoric character.

(b) Pipelines and cables placed on the seabed shall not be considered as underwater cultural 
heritage.

(c) Installations other than pipelines and cables, placed on the seabed and still in use, shall 
not be considered as underwater cultural heritage.

2. (a) “States Parties” means States which have consented to be bound by this Convention and 
for which this Convention is in force.

(b) This Convention applies mutatis mutandis to those territories referred to in article 26, 
paragraph 2 (b), which become Parties to this Convention in accordance with the conditions set out 
in that paragraph, and to that extent “States Parties” refers to those territories.

3. “UNESCO” means the United Nations Educational, Scientific and Cultural Organization.
4. “Director-General” means the Director-General of UNESCO.
5. “Area” means the seabed and ocean floor and subsoil thereof, beyond the limits of national 

jurisdiction.
6. “Activities directed at underwater cultural heritage” means activities having underwater 

cultural heritage as their primary object and which may, directly or indirectly, physically disturb or 
otherwise damage underwater cultural heritage.

7. “Activities incidentally affecting underwater cultural heritage” means activities which, 
despite not having underwater cultural heritage as their primary object or one of their objects, may 
physically disturb or otherwise damage underwater cultural heritage.

8. “State vessels and aircraft” means warships, and other vessels or aircraft that were owned or 
operated by a State and used, at the time of sinking, only for government non-commercial purposes, 
that are identified as such and that meet the definition of underwater cultural heritage.

9. “Rules” means the Rules concerning activities directed at underwater cultural heritage, as 
referred to in article 33 of this Convention.
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article 2. objectives and general principles

1. This Convention aims to ensure and strengthen the protection of underwater cultural heritage.

2. States Parties shall cooperate in the protection of underwater cultural heritage.

3. States Parties shall preserve underwater cultural heritage for the benefit of humanity in 
conformity with the provisions of this Convention.

4. States Parties shall, individually or jointly as appropriate, take all appropriate measures in 
conformity with this Convention and with international law that are necessary to protect under-
water cultural heritage, using for this purpose the best practicable means at their disposal and in 
accordance with their capabilities.

5. The preservation in situ of underwater cultural heritage shall be considered as the first 
option before allowing or engaging in any activities directed at this heritage.

6. Recovered underwater cultural heritage shall be deposited, conserved and managed in a 
manner that ensures its long-term preservation.

7. Underwater cultural heritage shall not be commercially exploited.

8. Consistent with State practice and international law, including the United Nations Conven-
tion on the law of the sea, nothing in this Convention shall be interpreted as modifying the rules of 
international law and State practice pertaining to sovereign immunities, nor any State’s rights with 
respect to its State vessels and aircraft.

9. States Parties shall ensure that proper respect is given to all human remains located in 
maritime waters.

10. Responsible non-intrusive access to observe or document in situ underwater cultural her-
itage shall be encouraged to create public awareness, appreciation, and protection of the heritage 
except where such access is incompatible with its protection and management.

11. No act or activity undertaken on the basis of this Convention shall constitute grounds for 
claiming, contending or disputing any claim to national sovereignty or jurisdiction.

article 3. relationship between this Convention and the  
united nations Convention on the law of the sea

Nothing in this Convention shall prejudice the rights, jurisdiction and duties of States under 
international law, including the United Nations Convention on the law of the sea. This Convention 
shall be interpreted and applied in the context of and in a manner consistent with international law, 
including the United Nations Convention on the law of the Sea.

Article 4. Relationship to law of salvage and law of finds

Any activity relating to underwater cultural heritage to which this Convention applies shall 
not be subject to the law of salvage or law of finds, unless it:

(a) is authorized by the competent authorities, and

(b) is in full conformity with this Convention, and

(c) ensures that any recovery of the underwater cultural heritage achieves its maximum 
protection.

article 5. activities incidentally affecting underwater cultural heritage

Each State Party shall use the best practicable means at its disposal to prevent or mitigate any 
adverse effects that might arise from activities under its jurisdiction incidentally affecting under-
water cultural heritage.
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article 6. bilateral, regional or other multilateral agreements

1. States Parties are encouraged to enter into bilateral, regional or other multilateral agree-
ments or develop existing agreements, for the preservation of underwater cultural heritage. All such 
agreements shall be in full conformity with the provisions of this Convention and shall not dilute 
its universal character. States may, in such agreements, adopt rules and regulations which would 
ensure better protection of underwater cultural heritage than those adopted in this Convention.

2. The Parties to such bilateral, regional or other multilateral agreements may invite States with 
a verifiable link, especially a cultural, historical or archaeological link, to the underwater cultural 
heritage concerned to join such agreements.

3. This Convention shall not alter the rights and obligations of States Parties regarding the 
protection of sunken vessels, arising from other bilateral, regional or other multilateral agreements 
concluded before its adoption, and, in particular, those that are in conformity with the purposes of 
this Convention.

article 7. underwater cultural heritage in internal waters,  
archipelagic waters and territorial sea

1. States Parties, in the exercise of their sovereignty, have the exclusive right to regulate and 
authorize activities directed at underwater cultural heritage in their internal waters, archipelagic 
waters and territorial sea.

2. Without prejudice to other international agreements and rules of international law regard-
ing the protection of underwater cultural heritage, States Parties shall require that the Rules be 
applied to activities directed at underwater cultural heritage in their internal waters, archipelagic 
waters and territorial sea.

3. Within their archipelagic waters and territorial sea, in the exercise of their sovereignty 
and in recognition of general practice among States, States Parties, with a view to cooperating on 
the best methods of protecting State vessels and aircraft, should inform the flag State Party to this 
Convention and, if applicable, other States with a verifiable link, especially a cultural, historical 
or archaeological link, with respect to the discovery of such identifiable State vessels and aircraft.

article 8. underwater cultural heritage in the contiguous zone

Without prejudice to and in addition to articles 9 and 10, and in accordance with article 303, 
paragraph 2, of the United Nations Convention on the law of the sea, States Parties may regulate 
and authorize activities directed at underwater cultural heritage within their contiguous zone. In 
so doing, they shall require that the Rules be applied.

Article 9. Reporting and notification in the exclusive economic zone  
and on the continental shelf

1. All States Parties have a responsibility to protect underwater cultural heritage in the exclu-
sive economic zone and on the continental shelf in conformity with this Convention.

Accordingly:

(a) a State Party shall require that when its national, or a vessel flying its flag, discovers 
or intends to engage in activities directed at underwater cultural heritage located in its exclusive 
economic zone or on its continental shelf, the national or the master of the vessel shall report such 
discovery or activity to it;

(b) in the exclusive economic zone or on the continental shelf of another State Party:

 (i) States Parties shall require the national or the master of the vessel to report such 
discovery or activity to them and to that other State Party;
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 (ii) alternatively, a State Party shall require the national or master of the vessel to 
report such discovery or activity to it and shall ensure the rapid and effective trans-
mission of such reports to all other States Parties.

2. On depositing its instrument of ratification, acceptance, approval or accession, a State Party 
shall declare the manner in which reports will be transmitted under paragraph 1 (b) of this article.

3. A State Party shall notify the Director-General of discoveries or activities reported to it 
under paragraph 1 of this article.

4. The Director-General shall promptly make available to all States Parties any information 
notified to him under paragraph 3 of this article.

5. Any State Party may declare to the State Party in whose exclusive economic zone or on 
whose continental shelf the underwater cultural heritage is located its interest in being consulted on 
how to ensure the effective protection of that underwater cultural heritage. Such declaration shall be 
based on a verifiable link, especially a cultural, historical or archaeological link, to the underwater 
cultural heritage concerned.

article 10. Protection of underwater cultural heritage in the  
exclusive economic zone and on the continental shelf

1. No authorization shall be granted for an activity directed at underwater cultural heritage 
located in the exclusive economic zone or on the continental shelf except in conformity with the 
provisions of this article.

2. A State Party in whose exclusive economic zone or on whose continental shelf underwater 
cultural heritage is located has the right to prohibit or authorize any activity directed at such herit-
age to prevent interference with its sovereign rights or jurisdiction as provided for by international 
law including the United Nations Convention on the law of the sea.

3. Where there is a discovery of underwater cultural heritage or it is intended that activity 
shall be directed at underwater cultural heritage in a State Party’s exclusive economic zone or on its 
continental shelf, that State Party shall:

(a) consult all other States Parties which have declared an interest under article 9, para-
graph 5, on how best to protect the underwater cultural heritage;

(b) coordinate such consultations as “Coordinating State”, unless it expressly declares that 
it does not wish to do so, in which case the States Parties which have declared an interest under 
article 9, paragraph 5, shall appoint a Coordinating State.

4. Without prejudice to the duty of all States Parties to protect underwater cultural heritage 
by way of all practicable measures taken in accordance with international law to prevent immediate 
danger to the underwater cultural heritage, including looting, the Coordinating State may take all 
practicable measures, and/or issue any necessary authorizations in conformity with this Conven-
tion and, if necessary prior to consultations, to prevent any immediate danger to the underwater 
cultural heritage, whether arising from human activities or any other cause, including looting. In 
taking such measures assistance may be requested from other States Parties.

5. The Coordinating State:
(a) shall implement measures of protection which have been agreed by the consulting States, 

which include the Coordinating State, unless the consulting States, which include the Coordinating 
State, agree that another State Party shall implement those measures;

(b) shall issue all necessary authorizations for such agreed measures in conformity with the 
Rules, unless the consulting States, which include the Coordinating State, agree that another State 
Party shall issue those authorizations;

(c) may conduct any necessary preliminary research on the underwater cultural heritage and 
shall issue all necessary authorizations therefor, and shall promptly inform the Director-General of 
the results, who in turn will make such information promptly available to other States Parties.
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6. In coordinating consultations, taking measures, conducting preliminary research and/or 
issuing authorizations pursuant to this article, the Coordinating State shall act on behalf of the 
States Parties as a whole and not in its own interest. Any such action shall not in itself constitute a 
basis for the assertion of any preferential or jurisdictional rights not provided for in international 
law, including the United Nations Convention on the law of the sea.

7. Subject to the provisions of paragraphs 2 and 4 of this article, no activity directed at State 
vessels and aircraft shall be conducted without the agreement of the flag State and the collaboration 
of the Coordinating State.

Article 11. Reporting and notification in the Area
1. States Parties have a responsibility to protect underwater cultural heritage in the Area in 

conformity with this Convention and article 149 of the United Nations Convention on the law of 
the sea. Accordingly when a national, or a vessel flying the flag of a State Party, discovers or intends 
to engage in activities directed at underwater cultural heritage located in the Area, that State Party 
shall require its national, or the master of the vessel, to report such discovery or activity to it.

2. States Parties shall notify the Director-General and the Secretary-General of the Interna-
tional Seabed Authority of such discoveries or activities reported to them.

3. The Director-General shall promptly make available to all States Parties any such informa-
tion supplied by States Parties.

4. Any State Party may declare to the Director-General its interest in being consulted on how 
to ensure the effective protection of that underwater cultural heritage. Such declaration shall be 
based on a verifiable link to the underwater cultural heritage concerned, particular regard being 
paid to the preferential rights of States of cultural, historical or archaeological origin.

article 12. Protection of underwater cultural heritage in the area
1. No authorization shall be granted for any activity directed at underwater cultural heritage 

located in the Area except in conformity with the provisions of this article.
2. The Director-General shall invite all States Parties which have declared an interest under 

article 11, paragraph 4, to consult on how best to protect the underwater cultural heritage’ and to 
appoint a State Party to coordinate such consultations as the “Coordinating State”. The Director-
General shall also invite the International Seabed Authority to participate in such consultations.

3. All States Parties may take all practicable measures in conformity with this Convention, if 
necessary prior to consultations, to prevent any immediate danger to the underwater cultural herit-
age, whether arising from human activity or any other cause including looting.

4. The Coordinating State shall:
(a) implement measures of protection which have been agreed by the consulting States, 

which include the Coordinating State, unless the consulting States, which include the Coordinat-
ing State, agree that another State Party shall implement those measures; and

(b) issue all necessary authorizations for such agreed measures, in conformity with this Con-
vention, unless the consulting States, which include the Coordinating State, agree that another State 
Party shall issue those authorizations.

5. The Coordinating State may conduct any necessary preliminary research on the underwater 
cultural heritage and shall issue all necessary authorizations therefor, and shall promptly inform 
the Director-General of the results, who in turn shall make such information available to other 
States Parties.

6. In coordinating consultations, taking measures, conducting preliminary research, and/or 
issuing authorizations pursuant to this article, the Coordinating State shall act for the benefit of 
humanity as a whole, on behalf of all States Parties. Particular regard shall be paid to the preferential 
rights of States of cultural, historical or archaeological origin in respect of the underwater cultural 
heritage concerned.



 Convention on the protection of the underwater cultural heritage 89

7. No State Party shall undertake or authorize activities directed at State vessels and aircraft in 
the Area without the consent of the flag State.

article 13. sovereign immunity
Warships and other government ships or military aircraft with sovereign immunity, oper-

ated for non-commercial purposes, undertaking their normal mode of operations, and not engaged 
in activities directed at underwater cultural heritage, shall not be obliged to report discoveries of 
underwater cultural heritage under articles 9, 10, 11 and 12 of this Convention. However States Par-
ties shall ensure, by the adoption of appropriate measures not impairing the operations or opera-
tional capabilities of their warships or other government ships or military aircraft with sovereign 
immunity operated for non-commercial purposes, that they comply, as far as is reasonable and 
practicable, with articles 9, 10, 11 and 12 of this Convention.

article 14. Control of entry into the territory, dealing and possession
States Parties shall take measures to prevent the entry into their territory, the dealing in, or 

the possession of, underwater cultural heritage illicitly exported and/or recovered, where recovery 
was contrary to this Convention.

article 15. non-use of areas under the jurisdiction of states Parties
States Parties shall take measures to prohibit the use of their territory, including their mari-

time ports, as well as artificial islands, installations and structures under their exclusive jurisdic-
tion or control, in support of any activity directed at underwater cultural heritage which is not in 
conformity with this Convention.

article 16. Measures relating to nationals and vessels
States Parties shall take all practicable measures to ensure that their nationals and vessels fly-

ing their flag do not engage in any activity directed at underwater cultural heritage in a manner not 
in conformity with this Convention.

article 17. sanctions
1. Each State Party shall impose sanctions for violations of measures it has taken to implement 

this Convention.
2. Sanctions applicable in respect of violations shall be adequate in severity to be effective in 

securing compliance with this Convention and to discourage violations wherever they occur and 
shall deprive offenders of the benefit deriving from their illegal activities.

3. States Parties shall cooperate to ensure enforcement of sanctions imposed under this article.

article 18. seizure and disposition of underwater cultural heritage
1. Each State Party shall take measures providing for the seizure of underwater cultural herit-

age in its territory that has been recovered in a manner not in conformity with this Convention.
2. Each State Party shall record, protect and take all reasonable measures to stabilize under-

water cultural heritage seized under this Convention.
3. Each State Party shall notify the Director-General and any other State with a verifiable link, 

especially a cultural, historical or archaeological link, to the underwater cultural heritage concerned 
of any seizure of underwater cultural heritage that it has made under this Convention.

4. A State Party which has seized underwater cultural heritage shall ensure that its disposition 
be for the public benefit, taking into account the need for conservation and research; the need for 
reassembly of a dispersed collection; the need for public access, exhibition and education; and the 
interests of any State with a verifiable link, especially a cultural, historical or archaeological link, in 
respect of the underwater cultural heritage concerned.
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article 19. Cooperation and information-sharing
1. States Parties shall cooperate and assist each other in the protection and management of 

underwater cultural heritage under this Convention, including, where practicable, collaborating in 
the investigation, excavation, documentation, conservation, study and presentation of such heritage.

2. To the extent compatible with the purposes of this Convention, each State Party undertakes 
to share information with other States Parties concerning underwater cultural heritage, including 
discovery of heritage, location of heritage, heritage excavated or recovered contrary to this Conven-
tion or otherwise in violation of international law, pertinent scientific methodology and technology, 
and legal developments relating to such heritage.

3. Information shared between States Parties, or between UNESCO and States Parties, regard-
ing the discovery or location of underwater cultural heritage shall, to the extent compatible with 
their national legislation, be kept confidential and reserved to competent authorities of States Parties 
as long as the disclosure of such information might endanger or otherwise put at risk the preserva-
tion of such underwater cultural heritage.

4. Each State Party shall take all practicable measures to disseminate information, includ-
ing where feasible through appropriate international databases, about underwater cultural heritage 
excavated or recovered contrary to this Convention or otherwise in violation of international law.

article 20. Public awareness
Each State Party shall take all practicable measures to raise public awareness regarding the 

value and significance of underwater cultural heritage and the importance of protecting it under 
this Convention.

article 21. training in underwater archaeology
States Parties shall cooperate in the provision of training in underwater archaeology, in tech-

niques for the conservation of underwater cultural heritage and, on agreed terms, in the transfer of 
technology relating to underwater cultural heritage.

article 22. Competent authorities
1. In order to ensure the proper implementation of this Convention, States Parties shall estab-

lish competent authorities or reinforce the existing ones where appropriate, with the aim of provid-
ing for the establishment, maintenance and updating of an inventory of underwater cultural herit-
age, the effective protection, conservation, presentation and management of underwater cultural 
heritage, as well as research and education.

2. States Parties shall communicate to the Director-General the names and addresses of their 
competent authorities relating to underwater cultural heritage.

article 23. Meetings of states Parties
1. The Director-General shall convene a Meeting of States Parties within one year of the entry 

into force of this Convention and thereafter at least once every two years. At the request of a majority 
of States Parties, the Director-General shall convene an Extraordinary Meeting of States Parties.

2. The Meeting of States Parties shall decide on its functions and responsibilities.
3. The Meeting of States Parties shall adopt its own Rules of Procedure.
4. The Meeting of States Parties may establish a Scientific and Technical Advisory Body com-

posed of experts nominated by the States Parties with due regard to the principle of equitable geo-
graphical distribution and the desirability of a gender balance.

5. The Scientific and Technical Advisory Body shall appropriately assist the Meeting of States 
Parties in questions of a scientific or technical nature regarding the implementation of the Rules.
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article 24. secretariat for this Convention
1. The Director-General shall be responsible for the functions of the Secretariat for this Con-

vention.
2. The duties of the Secretariat shall include:
(a) organizing Meetings of States Parties as provided for in article 23, paragraph 1; and
(b) assisting States Parties in implementing the decisions of the Meetings of States Parties.

article 25. Peaceful settlement of disputes
1. Any dispute between two or more States Parties concerning the interpretation or application 

of this Convention shall be subject to negotiations in good faith or other peaceful means of settle-
ment of their own choice.

2. If those negotiations do not settle the dispute within a reasonable period of time, it may be 
submitted to UNESCO for mediation, by agreement between the States Parties concerned.

3. If mediation is not undertaken or if there is no settlement by mediation, the provisions relat-
ing to the settlement of disputes set out in Part XV of the United Nations Convention on the law of 
the sea apply mutatis mutandis to any dispute between States Parties to this Convention concern-
ing the interpretation or application of this Convention, whether or not they are also Parties to the 
United Nations Convention on the law of the sea.

4. Any procedure chosen by a State Party to this Convention and to the United Nations Con-
vention on the law of the sea pursuant to article 287 of the latter shall apply to the settlement of 
disputes under this article, unless that State Party, when ratifying, accepting, approving or acceding 
to this Convention, or at any time thereafter, chooses another procedure pursuant to article 287 for 
the purpose of the settlement of disputes arising out of this Convention.

5. A State Party to this Convention which is not a Party to the United Nations Convention on 
the law of the sea, when ratifying, accepting, approving or acceding to this Convention or at any 
time thereafter shall be free to choose, by means of a written declaration, one or more of the means 
set out in article 287, paragraph 1, of the United Nations Convention on the law of the sea for the 
purpose of settlement of disputes under this article. article 287 shall apply to such a declaration, as 
well as to any dispute to which such State is party, which is not covered by a declaration in force. For 
the purpose of conciliation and arbitration, in accordance with Annexes V and VII of the United 
Nations Convention on the law of the sea, such State shall be entitled to nominate conciliators and 
arbitrators to be included in the lists referred to in Annex V, article 2, and Annex VII, article 2, for 
the settlement of disputes arising out of this Convention.

Article 26. Ratification, acceptance, approval or accession
1. This Convention shall be subject to ratification, acceptance or approval by Member States 

of UNESCO.
2. This Convention shall be subject to accession:
(a) by States that are not members of UNESCO but are members of the United Nations or 

of a specialized agency within the United Nations system or of the International Atomic Energy 
Agency, as well as by States Parties to the Statute of the International Court of Justice and any other 
State invited to accede to this Convention by the General Conference of UNESCO;

(b) by territories which enjoy full internal self-government, recognized as such by the United 
Nations, but have not attained full independence in accordance with General Assembly resolution 
1514 (XV) and which have competence over the matters governed by this Convention, including the 
competence to enter into treaties in respect of those matters.

3. The instruments of ratification, acceptance, approval or accession shall be deposited with 
the Director-General.
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article 27. entry into force
This Convention shall enter into force three months after the date of the deposit of the twenti-

eth instrument referred to in article 26, but solely with respect to the twenty States or territories that 
have so deposited their instruments. It shall enter into force for each other State or territory three 
months after the date on which that State or territory has deposited its instrument.

article 28. declaration as to inland waters
When ratifying, accepting, approving or acceding to this Convention or at any time thereaf-

ter, any State or territory may declare that the Rules shall apply to inland waters not of a maritime 
character.

article 29. limitations to geographical scope
At the time of ratifying, accepting, approving or acceding to this Convention, a State or ter-

ritory may make a declaration to the depositary that this Convention shall not be applicable to 
specific parts of its territory, internal waters, archipelagic waters or territorial sea, and shall identify 
therein the reasons for such declaration. Such State shall, to the extent practicable and as quickly 
as possible, promote conditions under which this Convention will apply to the areas specified in its 
declaration, and to that end shall also withdraw its declaration in whole or in part as soon as that 
has been achieved.

article 30. reservations
With the exception of article 29, no reservations may be made to this Convention.

article 31. amendments
1. A State Party may, by written communication addressed to the Director-General, propose 

amendments to this Convention. The Director-General shall circulate such communication to all 
States Parties. If, within six months from the date of the circulation of the communication, not less 
than one half of the States Parties reply favourably to the request, the Director-General shall present 
such proposal to the next Meeting of States Parties for discussion and possible adoption.

2. Amendments shall be adopted by a two-thirds majority of States Parties present and voting.
3. Once adopted, amendments to this Convention shall be subject to ratification, acceptance, 

approval or accession by the States Parties.
4. Amendments shall enter into force, but solely with respect to the States Parties that have 

ratified, accepted, approved or acceded to them, three months after the deposit of the instruments 
referred to in paragraph 3 of this article by two thirds of the States Parties. Thereafter, for each State 
or territory that ratifies, accepts, approves or accedes to it, the amendment shall enter into force 
three months after the date of deposit by that Party of its instrument of ratification, acceptance, 
approval or accession.

5. A State or territory which becomes a Party to this Convention after the entry into force of 
amendments in conformity with paragraph 4 of this article shall, failing an expression of different 
intention by that State or territory, be considered:

(a) as a Party to this Convention as so amended; and
(b) as a Party to the unamended Convention in relation to any State Party not bound by the 

amendment.
article 32. denunciation

1. A State Party may, by written notification addressed to the Director-General, denounce this 
Convention.

2. The denunciation shall take effect twelve months after the date of receipt of the notification, 
unless the notification specifies a later date.
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3. The denunciation shall not in any way affect the duty of any State Party to fulfil any obliga-
tion embodied in this Convention to which it would be subject under international law indepen-
dently of this Convention.

article 33. the rules
The Rules annexed to this Convention form an integral part of it and, unless expressly pro-

vided otherwise, a reference to this Convention includes a reference to the Rules.

article 34. registration with the united nations
In conformity with Article 102 of the Charter of the United Nations, this Convention shall be 

registered with the Secretariat of the United Nations at the request of the Director-General.

Article 35. Authoritative texts
This Convention has been drawn up in Arabic, Chinese, English, French, Russian and Spanish, 

the six texts being equally authoritative.

anneX 
rules ConCernIng aCtIVItIes dIreCted at underwater Cultural herItage

I. General prIncIpleS

Rule 1. The protection of underwater cultural heritage through in situ preservation shall 
be considered as the first option. Accordingly, activities directed at underwater cultural heritage 
shall be authorized in a manner consistent with the protection of that heritage, and subject to that 
requirement may be authorized for the purpose of making a significant contribution to protection 
or knowledge or enhancement of underwater cultural heritage.

Rule 2. The commercial exploitation of underwater cultural heritage for trade or speculation 
or its irretrievable dispersal is fundamentally incompatible with the protection and proper manage-
ment of underwater cultural heritage. Underwater cultural heritage shall not be traded, sold, bought 
or bartered as commercial goods.

This Rule cannot be interpreted as preventing:
(a) the provision of professional archaeological services or necessary services incidental 

thereto whose nature and purpose are in full conformity with this Convention and are subject to 
the authorization of the competent authorities;

(b) the deposition of underwater cultural heritage, recovered in the course of a research pro-
ject in conformity with this Convention, provided such deposition does not prejudice the scientific 
or cultural interest or integrity of the recovered material or result in its irretrievable dispersal; is in 
accordance with the provisions of Rules 33 and 34; and is subject to the authorization of the com-
petent authorities.

Rule 3. Activities directed at underwater cultural heritage shall not adversely affect the under-
water cultural heritage more than is necessary for the objectives of the project.

Rule 4. Activities directed at underwater cultural heritage must use non-destructive tech-
niques and survey methods in preference to recovery of objects. If excavation or recovery is neces-
sary for the purpose of scientific studies or for the ultimate protection of the underwater cultural 
heritage, the methods and techniques used must be as non-destructive as possible and contribute 
to the preservation of the remains.

Rule 5. Activities directed at underwater cultural heritage shall avoid the unnecessary distur-
bance of human remains or venerated sites.

Rule 6. Activities directed at underwater cultural heritage shall be strictly regulated to ensure 
proper recording of cultural, historical and archaeological information.
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Rule 7. Public access to in situ underwater cultural heritage shall be promoted, except where 
such access is incompatible with protection and management.

Rule 8. International cooperation in the conduct of activities directed at underwater cultural 
heritage shall be encouraged in order to further the effective exchange or use of archaeologists and 
other relevant professionals.

II. projecT deSIGn
Rule 9. Prior to any activity directed at underwater cultural heritage, a project design for 

the activity shall be developed and submitted to the competent authorities for authorization and 
appropriate peer review.

Rule 10. The project design shall include:
(a) an evaluation of previous or preliminary studies;
(b) the project statement and objectives;
(c) the methodology to be used and the techniques to be employed;
(d) the anticipated funding;
(e) an expected timetable for completion of the project;
(f ) the composition of the team and the qualifications, responsibilities and experience of 

each team member;
(g) plans for post-fieldwork analysis and other activities;
(h) a conservation programme for artefacts and the site in close cooperation with the com-

petent authorities;
(i) a site management and maintenance policy for the whole duration of the project;
(j) a documentation programme;
(k) a safety policy;
(1) an environmental policy;
(m) arrangements for collaboration with museums and other institutions, in particular sci-

entific institutions;
(n) report preparation;
(o) deposition of archives, including underwater cultural heritage removed; and
(p) a programme for publication.
Rule 11. Activities directed at underwater cultural heritage shall be carried out in accordance 

with the project design approved by the competent authorities.
Rule 12. Where unexpected discoveries are made or circumstances change, the project design 

shall be reviewed and amended with the approval of the competent authorities.
Rule 13. In cases of urgency or chance discoveries, activities directed at the underwater cul-

tural heritage, including conservation measures or activities for a period of short duration, in par-
ticular site stabilization, may be authorized in the absence of a project design in order to protect the 
underwater cultural heritage.

III. prelImInary work

Rule 14. The preliminary work referred to in Rule 10 (a) shall include an assessment that 
evaluates the significance and vulnerability of the underwater cultural heritage and the surround-
ing natural environment to damage by the proposed project, and the potential to obtain data that 
would meet the project objectives.

Rule 15. The assessment shall also include background studies of available historical and 
archaeological evidence, the archaeological and environmental characteristics of the site, and the 
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consequences of any potential intrusion for the long-term stability of the underwater cultural herit-
age affected by the activities.

IV. projecT objecTIVe, meThodoloGy and TechnIqueS

Rule 16. The methodology shall comply with the project objectives, and the techniques 
employed shall be as non-intrusive as possible.

V. FundInG

Rule 17. Except in cases of emergency to protect underwater cultural heritage, an adequate 
funding base shall be assured in advance of any activity, sufficient to complete all stages of the pro-
ject design, including conservation, documentation and curation of recovered artefacts, and report 
preparation and dissemination.

Rule 18. The project design shall demonstrate an ability, such as by securing a bond, to fund 
the project through to completion.

Rule 19. The project design shall include a contingency plan that will ensure conservation of 
underwater cultural heritage and supporting documentation in the event of any interruption of 
anticipated funding.

VI. projecT duraTIon - TImeTable

Rule 20. An adequate timetable shall be developed to assure in advance of any activity directed 
at underwater cultural heritage the completion of all stages of the project design, including conser-
vation, documentation and curation of recovered underwater cultural heritage, as well as report 
preparation and dissemination.

Rule 21. The project design shall include a contingency plan that will ensure conservation of 
underwater cultural heritage and supporting documentation in the event of any interruption or 
termination of the project.

VII. compeTence and qualIFIcaTIonS

Rule 22. Activities directed at underwater cultural heritage shall only be undertaken under the 
direction and control of, and in the regular presence of, a qualified underwater archaeologist with 
scientific competence appropriate to the project.

Rule 23. All persons on the project team shall be qualified and have demonstrated competence 
appropriate to their roles in the project.

VIII. conSerVaTIon and SITe manaGemenT

Rule 24. The conservation programme shall provide for the treatment of the archaeological 
remains during the activities directed at underwater cultural heritage, during transit and in the long 
term. Conservation shall be carried out in accordance with current professional standards.

Rule 25. The site management programme shall provide for the protection and management 
in situ of underwater cultural heritage, in the course of and upon termination of fieldwork. The 
programme shall include public information, reasonable provision for site stabilization, monitoring, 
and protection against interference.

IX. documenTaTIon

Rule 26. The documentation programme shall set out thorough documentation including a 
progress report of activities directed at underwater cultural heritage, in accordance with current 
professional standards of archaeological documentation.

Rule 27. Documentation shall include, at a minimum, a comprehensive record of the site, 
including the provenance of underwater cultural heritage moved or removed in the course of the 



96 XVII. Law of cultural relations

activities directed at underwater cultural heritage, field notes, plans, drawings, sections, and pho-
tographs or recording in other media.

X. SaFeTy

Rule 28. A safety policy shall be prepared that is adequate to ensure the safety and health 
of the project team and third parties and that is in conformity with any applicable statutory and 
professional requirements.

XI. enVIronmenT

Rule 29. An environmental policy shall be prepared that is adequate to ensure that the seabed 
and marine life are not unduly disturbed.

XII. reporTInG

Rule 30. Interim and final reports shall be made available according to the timetable set out in 
the project design, and deposited in relevant public records.

Rule 31. Reports shall include:
(a) an account of the objectives;
(b) an account of the methods and techniques employed;
(c) an account of the results achieved;
(d) basic graphic and photographic documentation on all phases of the activity;
(e) recommendations concerning conservation and curation of the site and of any underwa-

ter cultural heritage removed; and
(f ) recommendations for future activities.

XIII. curaTIon oF projecT archIVeS

Rule 32. Arrangements for curation of the project archives shall be agreed to before any activ-
ity commences, and shall be set out in the project design.

Rule 33. The project archives, including any underwater cultural heritage removed and a copy 
of all supporting documentation shall, as far as possible, be kept together and intact as a collection 
in a manner that is available for professional and public access as well as for the curation of the 
archives. This should be done as rapidly as possible and in any case not later than ten years from 
the completion of the project, in so far as may be compatible with conservation of the underwater 
cultural heritage.

Rule 34. The project archives shall be managed according to international professional stand-
ards, and subject to the authorization of the competent authorities.

XIV. dISSemInaTIon

Rule 35. Projects shall provide for public education and popular presentation of the project 
results where appropriate.

Rule 36. A final synthesis of a project shall be:
(a) made public as soon as possible, having regard to the complexity of the project and the 

confidential or sensitive nature of the information; and
(b) deposited in relevant public records.
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136. ConVentIon for the safeguardIng of the 
IntangIble Cultural herItage

done at Paris on 17 october 2003

entry into force: 20 april 2006

united nations, Treaty Series, vol. 2368, p. 3; reg. no. 42671

The General Conference of the United Nations Educational, Scientific and Cultural Organiza-
tion hereinafter referred to as UNESCO, meeting in Paris, from 29 September to 17 October 2003, 
at its 32nd session,

Referring to existing international human rights instruments, in particular to the Universal 
Declaration of Human Rights of 1948, the International Covenant on Economic, Social and Cultural 
Rights of 1966, and the International Covenant on Civil and Political Rights of 1966,

Considering the importance of the intangible cultural heritage as a mainspring of cultural 
diversity and a guarantee of sustainable development, as underscored in the UNESCO Recommen-
dation on the Safeguarding of Traditional Culture and Folklore of 1989, in the UNESCO Universal 
Declaration on Cultural Diversity of 2001, and in the Istanbul Declaration of 2002 adopted by the 
Third Round Table of Ministers of Culture,

Considering the deep-seated interdependence between the intangible cultural heritage and the 
tangible cultural and natural heritage,

Recognizing that the processes of globalization and social transformation, alongside the condi-
tions they create for renewed dialogue among communities, also give rise, as does the phenomenon 
of intolerance, to grave threats of deterioration, disappearance and destruction of the intangible 
cultural heritage, in particular owing to a lack of resources for safeguarding such heritage,

Being aware of the universal will and the common concern to safeguard the intangible cultural 
heritage of humanity,

Recognizing that communities, in particular indigenous communities, groups and, in some 
cases, individuals, play an important role in the production, safeguarding, maintenance and rec-
reation of the intangible cultural heritage, thus helping to enrich cultural diversity and human 
creativity,

Noting the far-reaching impact of the activities of UNESCO in establishing normative instru-
ments for the protection of the cultural heritage, in particular the Convention for the Protection of 
the World Cultural and Natural Heritage of 1972,

Noting further that no binding multilateral instrument as yet exists for the safeguarding of the 
intangible cultural heritage,

Considering that existing international agreements, recommendations and resolutions con-
cerning the cultural and natural heritage need to be effectively enriched and supplemented by means 
of new provisions relating to the intangible cultural heritage,

Considering the need to build greater awareness, especially among the younger generations, of 
the importance of the intangible cultural heritage and of its safeguarding,

Considering that the international community should contribute, together with the States Par-
ties to this Convention, to the safeguarding of such heritage in a spirit of cooperation and mutual 
assistance,

Recalling UNESCO’s programmes relating to the intangible cultural heritage, in particular the 
Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity,

Considering the invaluable role of the intangible cultural heritage as a factor in bringing 
human beings closer together and ensuring exchange and understanding among them,

Adopts this Convention on this seventeenth day of October 2003.



98 XVII. Law of cultural relations

I. general ProVIsIons

article 1. Purposes of the Convention

The purposes of this Convention are:
(a) to safeguard the intangible cultural heritage;
(b) to ensure respect for the intangible cultural heritage of the communities, groups and 

individuals concerned;
(c) to raise awareness at the local, national and international levels of the importance of the 

intangible cultural heritage, and of ensuring mutual appreciation thereof;
(d) to provide for international cooperation and assistance.

Article 2. Definitions

For the purposes of this Convention,
1. The “intangible cultural heritage” means the practices, representations, expressions, knowl-

edge, skills - as well as the instruments, objects, artefacts and cultural spaces associated therewith 
- that communities, groups and, in some cases, individuals recognize as part of their cultural herit-
age. This intangible cultural heritage, transmitted from generation to generation, is constantly recre-
ated by communities and groups in response to their environment, their interaction with nature and 
their history, and provides them with a sense of identity and continuity, thus promoting respect for 
cultural diversity and human creativity. For the purposes of this Convention, consideration will be 
given solely to such intangible cultural heritage as is compatible with existing international human 
rights instruments, as well as with the requirements of mutual respect among communities, groups 
and individuals, and of sustainable development.

2. The “intangible cultural heritage”, as defined in paragraph 1 above, is manifested inter alia 
in the following domains:

(a) oral traditions and expressions, including language as a vehicle of the intangible cultural 
heritage;

(b) performing arts;
(c) social practices, rituals and festive events;
(d) knowledge and practices concerning nature and the universe;
(e) traditional craftsmanship.
3. “Safeguarding” means measures aimed at ensuring the viability of the intangible cultural 

heritage, including the identification, documentation, research, preservation, protection, promo-
tion, enhancement, transmission, particularly through formal and non-formal education, as well 
as the revitalization of the various aspects of such heritage.

4. “States Parties” means States which are bound by this Convention and among which this 
Convention is in force.

5. This Convention applies mutatis mutandis to the territories referred to in article 33 which 
become Parties to this Convention in accordance with the conditions set out in that article. To that 
extent the expression “States Parties” also refers to such territories.

article 3. relationship to other international instruments

Nothing in this Convention may be interpreted as:
(a) altering the status or diminishing the level of protection under the 1972 Convention 

concerning the Protection of the World Cultural and Natural Heritage of World Heritage properties 
with which an item of the intangible cultural heritage is directly associated; or
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(b) affecting the rights and obligations of States Parties deriving from any international 
instrument relating to intellectual property rights or to the use of biological and ecological resources 
to which they are parties.

II. organs of the ConVentIon 

article 4. general assembly of the states Parties
1. A General Assembly of the States Parties is hereby established, hereinafter referred to as “the 

General Assembly”. The General Assembly is the sovereign body of this Convention.
2. The General Assembly shall meet in ordinary session every two years. It may meet in 

extraordinary session if it so decides or at the request either of the Intergovernmental Committee 
for the Safeguarding of the Intangible Cultural Heritage or of at least one-third of the States Parties.

3. The General Assembly shall adopt its own Rules of Procedure.

article 5. Intergovernmental Committee for the safeguarding of  
the Intangible Cultural heritage

1. An Intergovernmental Committee for the Safeguarding of the Intangible Cultural Herit-
age, hereinafter referred to as “the Committee”, is hereby established within UNESCO. It shall be 
composed of representatives of 18 States Parties, elected by the States Parties meeting in General 
Assembly, once this Convention enters into force in accordance with article 34.

2. The number of States Members of the Committee shall be increased to 24 once the number 
of the States Parties to the Convention reaches 50.

Article 6. Election and terms of office of States Members of the Committee
1. The election of States Members of the Committee shall obey the principles of equitable geo-

graphical representation and rotation.
2. States Members of the Committee shall be elected for a term of four years by States Parties 

to the Convention meeting in General Assembly.
3. However, the term of office of half of the States Members of the Committee elected at the first 

election is limited to two years. These States shall be chosen by lot at the first election.
4. Every two years, the General Assembly shall renew half of the States Members of the Com-

mittee.
5. It shall also elect as many States Members of the Committee as required to fill vacancies.
6. A State Member of the Committee may not be elected for two consecutive terms.
7. States Members of the Committee shall choose as their representatives persons who are 

qualified in the various fields of the intangible cultural heritage.

article 7. functions of the Committee
Without prejudice to other prerogatives granted to it by this Convention, the functions of the 

Committee shall be to:
(a) promote the objectives of the Convention, and to encourage and monitor the implemen-

tation thereof;
(b) provide guidance on best practices and make recommendations on measures for the 

safeguarding of the intangible cultural heritage;
(c) prepare and submit to the General Assembly for approval a draft plan for the use of the 

resources of the Fund, in accordance with article 25;
(d) seek means of increasing its resources, and to take the necessary measures to this end, in 

accordance with article 25;
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(e) prepare and submit to the General Assembly for approval operational directives for the 
implementation of this Convention;

(f ) examine, in accordance with article 29, the reports submitted by States Parties, and to 
summarize them for the General Assembly;

(g) examine requests submitted by States Parties, and to decide thereon, in accordance with 
objective selection criteria to be established by the Committee and approved by the General Assem-
bly for:
 (i) inscription on the lists and proposals mentioned under articles 16, 17 and 18;
 (ii) the granting of international assistance in accordance with article 22.

article 8. working methods of the Committee
1. The Committee shall be answerable to the General Assembly. It shall report to it on all its 

activities and decisions.
2. The Committee shall adopt its own Rules of Procedure by a two-thirds majority of its Mem-

bers.
3. The Committee may establish, on a temporary basis, whatever ad hoc consultative bodies it 

deems necessary to carry out its task.
4. The Committee may invite to its meetings any public or private bodies, as well as private 

persons, with recognized competence in the various fields of the intangible cultural heritage, in 
order to consult them on specific matters.

article 9. accreditation of advisory organizations
1. The Committee shall propose to the General Assembly the accreditation of non-governmen-

tal organizations with recognized competence in the field of the intangible cultural heritage to act 
in an advisory capacity to the Committee.

2. The Committee shall also propose to the General Assembly the criteria for and modalities 
of such accreditation.

article 10. the secretariat
1. The Committee shall be assisted by the UNESCO Secretariat.
2. The Secretariat shall prepare the documentation of the General Assembly and of the Com-

mittee, as well as the draft agenda of their meetings, and shall ensure the implementation of their 
decisions.

III. safeguardIng of the IntangIble Cultural herItage at the natIonal leVel

article 11. role of states Parties
Each State Party shall:
(a) take the necessary measures to ensure the safeguarding of the intangible cultural heritage 

present in its territory;
(b) among the safeguarding measures referred to in article 2, paragraph 3, identify and 

define the various elements of the intangible cultural heritage present in its territory, with the par-
ticipation of communities, groups and relevant non-governmental organizations.

article 12. Inventories
1. To ensure identification with a view to safeguarding, each State Party shall draw up, in a 

manner geared to its own situation, one or more inventories of the intangible cultural heritage pre-
sent in its territory. These inventories shall be regularly updated.
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2. When each State Party periodically submits its report to the Committee, in accordance with 
article 29, it shall provide relevant information on such inventories.

article 13. other measures for safeguarding

To ensure the safeguarding, development and promotion of the intangible cultural heritage 
present in its territory, each State Party shall endeavour to:

(a) adopt a general policy aimed at promoting the function of the intangible cultural heritage 
in society, and at integrating the safeguarding of such heritage into planning programmes;

(b) designate or establish one or more competent bodies for the safeguarding of the intangi-
ble cultural heritage present in its territory;

(c) foster scientific, technical and artistic studies, as well as research methodologies, with a 
view to effective safeguarding of the intangible cultural heritage, in particular the intangible cul-
tural heritage in danger;

(d) adopt appropriate legal, technical, administrative and financial measures aimed at:

 (i) fostering the creation or strengthening of institutions for training in the man-
agement of the intangible cultural heritage and the transmission of such heritage 
through forums and spaces intended for the performance or expression thereof;

 (ii) ensuring access to the intangible cultural heritage while respecting customary 
practices governing access to specific aspects of such heritage;

 (iii) establishing documentation institutions for the intangible cultural heritage and 
facilitating access to them. 

article 14. education, awareness-raising and capacity-building

Each State Party shall endeavour, by all appropriate means, to:

(a) ensure recognition of, respect for, and enhancement of the intangible cultural heritage in 
society, in particular through:

 (i) educational, awareness-raising and information programmes, aimed at the general 
public, in particular young people;

 (ii) specific educational and training programmes within the communities and groups 
concerned;

 (iii) capacity-building activities for the safeguarding of the intangible cultural heritage, 
in particular management and scientific research; and

 (iv) non-formal means of transmitting knowledge;

(b) keep the public informed of the dangers threatening such heritage, and of the activities 
carried out in pursuance of this Convention;

(c) promote education for the protection of natural spaces and places of memory whose 
existence is necessary for expressing the intangible cultural heritage.

article 15. Participation of communities, groups and individuals

Within the framework of its safeguarding activities of the intangible cultural heritage, each 
State Party shall endeavour to ensure the widest possible participation of communities, groups and, 
where appropriate, individuals that create, maintain and transmit such heritage, and to involve them 
actively in its management.
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IV. safeguardIng of the IntangIble Cultural herItage  
at the InternatIonal leVel

article 16. representative list of the Intangible Cultural heritage of humanity
1. In order to ensure better visibility of the intangible cultural heritage and awareness of its 

significance, and to encourage dialogue which respects cultural diversity, the Committee, upon the 
proposal of the States Parties concerned, shall establish, keep up to date and publish a Representative 
List of the Intangible Cultural Heritage of Humanity.

2. The Committee shall draw up and submit to the General Assembly for approval the criteria 
for the establishment, updating and publication of this Representative List.

article 17. list of Intangible Cultural heritage in need of urgent safeguarding
1. With a view to taking appropriate safeguarding measures, the Committee shall establish, 

keep up to date and publish a List of Intangible Cultural Heritage in Need of Urgent Safeguarding, 
and shall inscribe such heritage on the List at the request of the State Party concerned.

2. The Committee shall draw up and submit to the General Assembly for approval the criteria 
for the establishment, updating and publication of this List.

3. In cases of extreme urgency - the objective criteria of which shall be approved by the General 
Assembly upon the proposal of the Committee - the Committee may inscribe an item of the heritage 
concerned on the List mentioned in paragraph 1, in consultation with the State Party concerned.

article 18. Programmes, projects and activities for the safeguarding  
of the intangible cultural heritage

1. On the basis of proposals submitted by States Parties, and in accordance with criteria to be 
defined by the Committee and approved by the General Assembly, the Committee shall periodi-
cally select and promote national, subregional and regional programmes, projects and activities for 
the safeguarding of the heritage which it considers best reflect the principles and objectives of this 
Convention, taking into account the special needs of developing countries.

2. To this end, it shall receive, examine and approve requests for international assistance from 
States Parties for the preparation of such proposals.

3. The Committee shall accompany the implementation of such projects, programmes and 
activities by disseminating best practices using means to be determined by it.

V. InternatIonal CooPeratIon and assIstanCe

article 19. Cooperation
1. For the purposes of this Convention, international cooperation includes, inter alia, the 

exchange of information and experience, joint initiatives, and the establishment of a mechanism of 
assistance to States Parties in their efforts to safeguard the intangible cultural heritage.

2. Without prejudice to the provisions of their national legislation and customary law and 
practices, the States Parties recognize that the safeguarding of intangible cultural heritage is of 
general interest to humanity, and to that end undertake to cooperate at the bilateral, subregional, 
regional and international levels.

article 20. Purposes of international assistance
International assistance may be granted for the following purposes:
(a) the safeguarding of the heritage inscribed on the List of Intangible Cultural Heritage in 

Need of Urgent Safeguarding;
(b) the preparation of inventories in the sense of articles 11 and 12;
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(c) support for programmes, projects and activities carried out at the national, subregional 
and regional levels aimed at the safeguarding of the intangible cultural heritage;

(d) any other purpose the Committee may deem necessary.

article 21. forms of international assistance
The assistance granted by the Committee to a State Party shall be governed by the operational 

directives foreseen in article 7 and by the agreement referred to in article 24, and may take the fol-
lowing forms:

(a) studies concerning various aspects of safeguarding;
(b) the provision of experts and practitioners;
(c) the training of all necessary staff;
(d) the elaboration of standard-setting and other measures;
(e) the creation and operation of infrastructures;
(f ) the supply of equipment and know-how;
(g) other forms of financial and technical assistance, including, where appropriate, the grant-

ing of low-interest loans and donations.

article 22. Conditions governing international assistance
1. The Committee shall establish the procedure for examining requests for international assis-

tance, and shall specify what information shall be included in the requests, such as the measures 
envisaged and the interventions required, together with an assessment of their cost.

2. In emergencies, requests for assistance shall be examined by the Committee as a matter of 
priority.

3. In order to reach a decision, the Committee shall undertake such studies and consultations 
as it deems necessary.

article 23. requests for international assistance
1. Each State Party may submit to the Committee a request for international assistance for the 

safeguarding of the intangible cultural heritage present in its territory.
2. Such a request may also be jointly submitted by two or more States Parties.
3. The request shall include the information stipulated in article 22, paragraph 1, together with 

the necessary documentation.

Article 24. Role of beneficiary States Parties
1. In conformity with the provisions of this Convention, the international assistance granted 

shall be regulated by means of an agreement between the beneficiary State Party and the Committee.
2. As a general rule, the beneficiary State Party shall, within the limits of its resources, share 

the cost of the safeguarding measures for which international assistance is provided.
3. The beneficiary State Party shall submit to the Committee a report on the use made of the 

assistance provided for the safeguarding of the intangible cultural heritage.

VI. IntangIble Cultural herItage fund

article 25. nature and resources of the fund
1. A “Fund for the Safeguarding of the Intangible Cultural Heritage”, hereinafter referred to 

as “the Fund”, is hereby established.
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2. The Fund shall consist of funds-in-trust established in accordance with the Financial Regu-
lations of UNESCO.

3. The resources of the Fund shall consist of:
(a) contributions made by States Parties;
(b) funds appropriated for this purpose by the General Conference of UNESCO;
(c) contributions, gifts or bequests which may be made by:

 (i) other States;
 (ii) organizations and programmes of the United Nations system, particularly the 

United Nations Development Programme, as well as other international organi-
zations;

 (iii) public or private bodies or individuals;
(d) any interest due on the resources of the Fund;
(e) funds raised through collections, and receipts from events organized for the benefit of 

the Fund;
(f ) any other resources authorized by the Fund’s regulations, to be drawn up by the Com-

mittee.
4. The use of resources by the Committee shall be decided on the basis of guidelines laid down 

by the General Assembly.
5. The Committee may accept contributions and other forms of assistance for general and 

specific purposes relating to specific projects, provided that those projects have been approved by 
the Committee.

6. No political, economic or other conditions which are incompatible with the objectives of 
this Convention may be attached to contributions made to the Fund.

article 26. Contributions of states Parties to the fund
1. Without prejudice to any supplementary voluntary contribution, the States Parties to this 

Convention undertake to pay into the Fund, at least every two years, a contribution, the amount 
of which, in the form of a uniform percentage applicable to all States, shall be determined by the 
General Assembly. This decision of the General Assembly shall be taken by a majority of the States 
Parties present and voting which have not made the declaration referred to in paragraph 2 of this 
article. In no case shall the contribution of the State Party exceed 1% of its contribution to the regu-
lar budget of UNESCO.

2. However, each State referred to in article 32 or in article 33 of this Convention may declare, 
at the time of the deposit of its instruments of ratification, acceptance, approval or accession, that it 
shall not be bound by the provisions of paragraph 1 of this article.

3. A State Party to this Convention which has made the declaration referred to in paragraph 2 
of this article shall endeavour to withdraw the said declaration by notifying the Director-General of 
UNESCO. However, the withdrawal of the declaration shall not take effect in regard to the contribu-
tion due by the State until the date on which the subsequent session of the General Assembly opens.

4. In order to enable the Committee to plan its operations effectively, the contributions of 
States Parties to this Convention which have made the declaration referred to in paragraph 2 of this 
article shall be paid on a regular basis, at least every two years, and should be as close as possible 
to the contributions they would have owed if they had been bound by the provisions of paragraph 
1 of this article.

5. Any State Party to this Convention which is in arrears with the payment of its compulsory 
or voluntary contribution for the current year and the calendar year immediately preceding it shall 
not be eligible as a Member of the Committee; this provision shall not apply to the first election. The 
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term of office of any such State which is already a Member of the Committee shall come to an end 
at the time of the elections provided for in article 6 of this Convention.

article 27. Voluntary supplementary contributions to the fund
States Parties wishing to provide voluntary contributions in addition to those foreseen under 

article 26 shall inform the Committee, as soon as possible, so as to enable it to plan its operations 
accordingly.

article 28. International fund-raising campaigns
The States Parties shall, insofar as is possible, lend their support to international fund-raising 

campaigns organized for the benefit of the Fund under the auspices of UNESCO.

VII. rePorts 

article 29. reports by the states Parties
The States Parties shall submit to the Committee, observing the forms and periodicity to be 

defined by the Committee, reports on the legislative, regulatory and other measures taken for the 
implementation of this Convention.

article 30. reports by the Committee
1. On the basis of its activities and the reports by States Parties referred to in article 29, the 

Committee shall submit a report to the General Assembly at each of its sessions.
2. The report shall be brought to the attention of the General Conference of UNESCO.

VIII. transItIonal Clause

article 31. relationship to the proclamation of Masterpieces of the oral  
and Intangible heritage of humanity

1. The Committee shall incorporate in the Representative List of the Intangible Cultural 
Heritage of Humanity the items proclaimed “Masterpieces of the Oral and Intangible Heritage of 
Humanity” before the entry into force of this Convention.

2. The incorporation of these items in the Representative List of the Intangible Cultural Her-
itage of Humanity shall in no way prejudge the criteria for future inscriptions decided upon in 
accordance with article 16, paragraph 2.

3. No further Proclamation will be made after the entry into force of this Convention.

IX. fInal Clauses

Article 32. Ratification, acceptance or approval
1. This Convention shall be subject to ratification, acceptance or approval by States Members 

of UNESCO in accordance with their respective constitutional procedures.
2. The instruments of ratification, acceptance or approval shall be deposited with the Direc-

tor-General of UNESCO.
article 33. accession

1. This Convention shall be open to accession by all States not Members of UNESCO that are 
invited by the General Conference of UNESCO to accede to it.

2. This Convention shall also be open to accession by territories which enjoy full internal 
self-government recognized as such by the United Nations, but have not attained full independence 
in accordance with General Assembly resolution 1514 (XV), and which have competence over the 
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matters governed by this Convention, including the competence to enter into treaties in respect of 
such matters.

3. The instrument of accession shall be deposited with the Director-General of UNESCO.

article 34. entry into force
This Convention shall enter into force three months after the date of the deposit of the thirtieth 

instrument of ratification, acceptance, approval or accession, but only with respect to those States 
that have deposited their respective instruments of ratification, acceptance, approval, or accession 
on or before that date. It shall enter into force with respect to any other State Party three months 
after the deposit of its instrument of ratification, acceptance, approval or accession.

article 35. federal or non-unitary constitutional systems
The following provisions shall apply to States Parties which have a federal or non-unitary 

constitutional system:
(a) with regard to the provisions of this Convention, the implementation of which comes 

under the legal jurisdiction of the federal or central legislative power, the obligations of the federal 
or central government shall be the same as for those States Parties which are not federal States;

(b) with regard to the provisions of this Convention, the implementation of which comes 
under the jurisdiction of individual constituent States, countries, provinces or cantons which are 
not obliged by the constitutional system of the federation to take legislative measures, the federal 
government shall inform the competent authorities of such States, countries, provinces or cantons 
of the said provisions, with its recommendation for their adoption.

article 36. denunciation
1. Each State Party may denounce this Convention.
2. The denunciation shall be notified by an instrument in writing, deposited with the Director-

General of UNESCO.
3. The denunciation shall take effect twelve months after the receipt of the instrument of 

denunciation. It shall in no way affect the financial obligations of the denouncing State Party until 
the date on which the withdrawal takes effect.

article 37. depositary functions
The Director-General of UNESCO, as the Depositary of this Convention, shall inform the 

States Members of the Organization, the States not Members of the Organization referred to in 
article 33, as well as the United Nations, of the deposit of all the instruments of ratification, accept-
ance, approval or accession provided for in articles 32 and 33, and of the denunciations provided 
for in article 36.

article 38. amendments
1. A State Party may, by written communication addressed to the Director-General, propose 

amendments to this Convention. The Director-General shall circulate such communication to all 
States Parties. If, within six months from the date of the circulation of the communication, not less 
than one half of the States Parties reply favourably to the request, the Director-General shall present 
such proposal to the next session of the General Assembly for discussion and possible adoption.

2. Amendments shall be adopted by a two-thirds majority of States Parties present and voting.
3. Once adopted, amendments to this Convention shall be submitted for ratification, accept-

ance, approval or accession to the States Parties.
4. Amendments shall enter into force, but solely with respect to the States Parties that have 

ratified, accepted, approved or acceded to them, three months after the deposit of the instruments 
referred to in paragraph 3 of this article by two-thirds of the States Parties. Thereafter, for each State 
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Party that ratifies, accepts, approves or accedes to an amendment, the said amendment shall enter 
into force three months after the date of deposit by that State Party of its instrument of ratification, 
acceptance, approval or accession.

5. The procedure set out in paragraphs 3 and 4 shall not apply to amendments to article 5 
concerning the number of States Members of the Committee. These amendments shall enter into 
force at the time they are adopted.

6. A State which becomes a Party to this Convention after the entry into force of amendments 
in conformity with paragraph 4 of this article shall, failing an expression of different intention, be 
considered:

(a) as a Party to this Convention as so amended; and
(b) as a Party to the unamended Convention in relation to any State Party not bound by the 

amendments.

Article 39. Authoritative texts
This Convention has been drawn up in Arabic, Chinese, English, French, Russian and Spanish, 

the six texts being equally authoritative.

article 40. registration
In conformity with Article 102 of the Charter of the United Nations, this Convention shall 

be registered with the Secretariat of the United Nations at the request of the Director-General of 
UNESCO.

137. Charter on the PreserVatIon of dIgItal herItage
adopted at Paris on 15 october 2003

United Nations Educational, Scientific and Cultural Organization, 32 C/Resolution 42

Preamble
The General Conference,
Considering that the disappearance of heritage in whatever form constitutes an impoverish-

ment of the heritage of all nations,
Recalling that the Constitution of UNESCO provides that the Organization will maintain, 

increase and diffuse knowledge, by assuring the conservation and protection of the world’s inherit-
ance of books, works of art and monuments of history and science, that its “Information for All” 
Programme provides a platform for discussions and action on information policies and the safe-
guarding of recorded knowledge, and that its “Memory of the World” Programme aims to ensure 
the preservation and universal accessibility of the world’s documentary heritage,

Recognizing that such resources of information and creative expression are increasingly pro-
duced, distributed, accessed and maintained in digital form, creating a new legacy – the digital 
heritage,

Aware that access to this heritage will offer broadened opportunities for creation, communica-
tion and sharing of knowledge among all peoples,

Understanding that this digital heritage is at risk of being lost and that its preservation for the 
benefit of present and future generations is an urgent issue of worldwide concern,

Proclaims the following principles and adopts the present Charter.
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the dIgItal herItage as a CoMMon herItage

article 1. scope
The digital heritage consists of unique resources of human knowledge and expression. It 

embraces cultural, educational, scientific and administrative resources, as well as technical, legal, 
medical and other kinds of information created digitally, or converted into digital form from exist-
ing analogue resources. Where resources are “born digital”, there is no other format but the digital 
object.

Digital materials include texts, databases, still and moving images, audio, graphics, software 
and web pages, among a wide and growing range of formats. They are frequently ephemeral, and 
require purposeful production, maintenance and management to be retained.

Many of these resources have lasting value and significance, and therefore constitute a herit-
age that should be protected and preserved for current and future generations. This ever-growing 
heritage may exist in any language, in any part of the world, and in any area of human knowledge 
or expression.

article 2. access to the digital heritage
The purpose of preserving the digital heritage is to ensure that it remains accessible to the pub-

lic. Accordingly, access to digital heritage materials, especially those in the public domain, should 
be free of unreasonable restrictions. At the same time, sensitive and personal information should 
be protected from any form of intrusion.

Member States may wish to cooperate with relevant organizations and institutions in encour-
aging a legal and practical environment which will maximize accessibility of the digital heritage. 
A fair balance between the legitimate rights of creators and other rights holders and the interests 
of the public to access digital heritage materials should be reaffirmed and promoted, in accordance 
with international norms and agreements.

guardIng agaInst loss of herItage

article 3. the threat of loss
The world’s digital heritage is at risk of being lost to posterity. Contributing factors include 

the rapid obsolescence of the hardware and software which brings it to life, uncertainties about 
resources, responsibility and methods for maintenance and preservation, and the lack of supportive 
legislation.

Attitudinal change has fallen behind technological change. Digital evolution has been too 
rapid and costly for governments and institutions to develop timely and informed preservation 
strategies. The threat to the economic, social, intellectual and cultural potential of the heritage – the 
building blocks of the future – has not been fully grasped.

article 4. need for action
Unless the prevailing threats are addressed, the loss of the digital heritage will be rapid and 

inevitable. Member States will benefit by encouraging legal, economic and technical measures to 
safeguard the heritage. Awareness-raising and advocacy is urgent, alerting policy-makers and sen-
sitizing the general public to both the potential of the digital media and the practicalities of pres-
ervation.

article 5. digital continuity
Continuity of the digital heritage is fundamental. To preserve digital heritage, measures will 

need to be taken throughout the digital information life cycle, from creation to access. Long-term 
preservation of digital heritage begins with the design of reliable systems and procedures which will 
produce authentic and stable digital objects.
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Measures requIred

article 6. developing strategies and policies

Strategies and policies to preserve the digital heritage need to be developed, taking into account 
the level of urgency, local circumstances, available means and future projections. The cooperation of 
holders of copyright and related rights, and other stakeholders, in setting common standards and 
compatibilities, and resource sharing, will facilitate this.

article 7. selecting what should be kept

As with all documentary heritage, selection principles may vary between countries, although 
the main criteria for deciding what digital materials to keep would be their significance and lasting 
cultural, scientific, evidential or other value. “Born digital” materials should clearly be given prior-
ity. Selection decisions and any subsequent reviews need to be carried out in an accountable manner, 
and be based on defined principles, policies, procedures and standards.

article 8. Protecting the digital heritage

Member States need appropriate legal and institutional frameworks to secure the protection 
of their digital heritage.

As a key element of national preservation policy, archive legislation and legal or voluntary 
deposit in libraries, archives, museums and other public repositories should embrace the digital 
heritage.

Access to legally deposited digital heritage materials, within reasonable restrictions, should be 
assured without causing prejudice to their normal exploitation.

Legal and technical frameworks for authenticity are crucial to prevent manipulation or inten-
tional alteration of digital heritage. Both require that the content, functionality of files and docu-
mentation be maintained to the extent necessary to secure an authentic record.

article 9. Preserving cultural heritage

The digital heritage is inherently unlimited by time, geography, culture or format. It is culture-
specific, but potentially accessible to every person in the world. Minorities may speak to majorities, 
the individual to a global audience.

The digital heritage of all regions, countries and communities should be preserved and made 
accessible, so as to assure over time representation of all peoples, nations, cultures and languages.

resPonsIbIlItIes

article 10. roles and responsibilities

Member States may wish to designate one or more agencies to take coordinating responsibility 
for the preservation of the digital heritage, and to make available necessary resources. The sharing 
of tasks and responsibilities may be based on existing roles and expertise.

Measures should be taken to:
(a) urge hardware and software developers, creators, publishers, producers and distributors 

of digital materials as well as other private sector partners to cooperate with national libraries, 
archives, museums and other public heritage organizations in preserving the digital heritage;

(b) develop training and research, and share experience and knowledge among the institu-
tions and professional associations concerned;

(c) encourage universities and other research organizations, both public and private, to 
ensure preservation of research data.
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article 11. Partnerships and cooperation
Preservation of the digital heritage requires sustained efforts on the part of governments, crea-

tors, publishers, relevant industries and heritage institutions.
In the face of the current digital divide, it is necessary to reinforce international cooperation 

and solidarity to enable all countries to ensure creation, dissemination, preservation and continued 
accessibility of their digital heritage.

Industries, publishers and mass communication media are urged to promote and share knowl-
edge and technical expertise.

The stimulation of education and training programmes, resource-sharing arrangements, and 
dissemination of research results and best practices will democratize access to digital preservation 
techniques.

article 12. the role of unesCo
UNESCO, by virtue of its mandate and functions, has the responsibility to:
(a) take the principles set forth in this Charter into account in the functioning of its pro-

grammes and promote their implementation within the United Nations system and by intergovern-
mental and international non-governmental organizations concerned with the preservation of the 
digital heritage;

(b) serve as a reference point and a forum where Member States, intergovernmental and 
international nongovernmental organizations, civil society and the private sector may join together 
in elaborating objectives, policies and projects in favour of the preservation of the digital heritage;

(c) foster cooperation, awareness-raising and capacity-building, and propose standard ethi-
cal, legal and technical guidelines, to support the preservation of the digital heritage;

(d) determine, on the basis of the experience gained over the next six years in implementing 
the present Charter and the guidelines, whether there is a need for further standard-setting instru-
ments for the promotion and preservation of the digital heritage.
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138. ConVentIon on the ProteCtIon and ProMotIon of  
the dIVersIty of Cultural eXPressIons

done at Paris on 20 october 2005

entry into force: 18 March 2007

united nations, Treaty Series, vol. 2440, p. 311; reg. no. 43977

The General Conference of the United Nations Educational, Scientific and Cultural Organiza-
tion, meeting in Paris from 3 to 21 October 2005 at its 33rd session,

Affirming that cultural diversity is a defining characteristic of humanity,
Conscious that cultural diversity forms a common heritage of humanity and should be cher-

ished and preserved for the benefit of all,
Being aware that cultural diversity creates a rich and varied world, which increases the range 

of choices and nurtures human capacities and values, and therefore is a mainspring for sustainable 
development for communities, peoples and nations,

Recalling that cultural diversity, flourishing within a framework of democracy, tolerance, 
social justice and mutual respect between peoples and cultures, is indispensable for peace and secu-
rity at the local, national and international levels,

Celebrating the importance of cultural diversity for the full realization of human rights and 
fundamental freedoms proclaimed in the Universal Declaration of Human Rights and other uni-
versally recognized instruments,

Emphasizing the need to incorporate culture as a strategic element in national and internation-
al development policies, as well as in international development cooperation, taking into account 
also the United Nations Millennium Declaration (2000) with its special emphasis on poverty eradi-
cation,

Taking into account that culture takes diverse forms across time and space and that this diver-
sity is embodied in the uniqueness and plurality of the identities and cultural expressions of the 
peoples and societies making up humanity,

Recognizing the importance of traditional knowledge as a source of intangible and material 
wealth, and in particular the knowledge systems of indigenous peoples, and its positive contribution 
to sustainable development, as well as the need for its adequate protection and promotion,

Recognizing the need to take measures to protect the diversity of cultural expressions, includ-
ing their contents, especially in situations where cultural expressions may be threatened by the 
possibility of extinction or serious impairment,

Emphasizing the importance of culture for social cohesion in general, and in particular its 
potential for the enhancement of the status and role of women in society,

Being aware that cultural diversity is strengthened by the free flow of ideas, and that it is nur-
tured by constant exchanges and interaction between cultures,

Reaffirming that freedom of thought, expression and information, as well as diversity of the 
media, enable cultural expressions to flourish within societies,

Recognizing that the diversity of cultural expressions, including traditional cultural expres-
sions, is an important factor that allows individuals and peoples to express and to share with others 
their ideas and values,

Recalling that linguistic diversity is a fundamental element of cultural diversity, and reaffirm-
ing the fundamental role that education plays in the protection and promotion of cultural expres-
sions,

Taking into account the importance of the vitality of cultures, including for persons belonging 
to minorities and indigenous peoples, as manifested in their freedom to create, disseminate and 
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distribute their traditional cultural expressions and to have access thereto, so as to benefit them for 
their own development,

Emphasizing the vital role of cultural interaction and creativity, which nurture and renew 
cultural expressions and enhance the role played by those involved in the development of culture 
for the progress of society at large,

Recognizing the importance of intellectual property rights in sustaining those involved in 
cultural creativity,

Being convinced that cultural activities, goods and services have both an economic and a cul-
tural nature, because they convey identities, values and meanings, and must therefore not be treated 
as solely having commercial value,

Noting that while the processes of globalization, which have been facilitated by the rapid 
development of information and communication technologies, afford unprecedented conditions 
for enhanced interaction between cultures, they also represent a challenge for cultural diversity, 
namely in view of risks of imbalances between rich and poor countries,

Being aware of UNESCO’s specific mandate to ensure respect for the diversity of cultures and 
to recommend such international agreements as may be necessary to promote the free flow of ideas 
by word and image,

Referring to the provisions of the international instruments adopted by UNESCO relating to 
cultural diversity and the exercise of cultural rights, and in particular the Universal Declaration on 
Cultural Diversity of 2001,

Adopts this Convention on 20 October 2005.

I. obJeCtIVes and guIdIng PrInCIPles

article 1. objectives 

The objectives of this Convention are:

(a) to protect and promote the diversity of cultural expressions;

(b) to create the conditions for cultures to flourish and to freely interact in a mutually ben-
eficial manner;

(c) to encourage dialogue among cultures with a view to ensuring wider and balanced cul-
tural exchanges in the world in favour of intercultural respect and a culture of peace;

(d) to foster interculturality in order to develop cultural interaction in the spirit of building 
bridges among peoples;

(e) to promote respect for the diversity of cultural expressions and raise awareness of its 
value at the local, national and international levels;

( f ) to reaffirm the importance of the link between culture and development for all countries, 
particularly for developing countries, and to support actions undertaken nationally and interna-
tionally to secure recognition of the true value of this link;

(g) to give recognition to the distinctive nature of cultural activities, goods and services as 
vehicles of identity, values and meaning;

(h) to reaffirm the sovereign rights of States to maintain, adopt and implement policies and 
measures that they deem appropriate for the protection and promotion of the diversity of cultural 
expressions on their territory;

(i) to strengthen international cooperation and solidarity in a spirit of partnership with 
a view, in particular, to enhancing the capacities of developing countries in order to protect and 
promote the diversity of cultural expressions.
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article 2. guiding principles
1. Principle of respect for human rights and fundamental freedoms
Cultural diversity can be protected and promoted only if human rights and fundamental free-

doms, such as freedom of expression, information and communication, as well as the ability of 
individuals to choose cultural expressions, are guaranteed. No one may invoke the provisions of this 
Convention in order to infringe human rights and fundamental freedoms as enshrined in the Uni-
versal Declaration of Human Rights or guaranteed by international law, or to limit the scope thereof.

2. Principle of sovereignty
States have, in accordance with the Charter of the United Nations and the principles of inter-

national law, the sovereign right to adopt measures and policies to protect and promote the diversity 
of cultural expressions within their territory.

3. Principle of equal dignity of and respect for all cultures
The protection and promotion of the diversity of cultural expressions presuppose the recogni-

tion of equal dignity of and respect for all cultures, including the cultures of persons belonging to 
minorities and indigenous peoples.

4. Principle of international solidarity and cooperation
International cooperation and solidarity should be aimed at enabling countries, especially 

developing countries, to create and strengthen their means of cultural expression, including their 
cultural industries, whether nascent or established, at the local, national and international levels.

5. Principle of the complementarity of economic and cultural aspects of development
Since culture is one of the mainsprings of development, the cultural aspects of development 

are as important as its economic aspects, which individuals and peoples have the fundamental right 
to participate in and enjoy.

6. Principle of sustainable development
Cultural diversity is a rich asset for individuals and societies. The protection, promotion and 

maintenance of cultural diversity are an essential requirement for sustainable development for the 
benefit of present and future generations.

7. Principle of equitable access
Equitable access to a rich and diversified range of cultural expressions from all over the world 

and access of cultures to the means of expressions and dissemination constitute important elements 
for enhancing cultural diversity and encouraging mutual understanding.

8. Principle of openness and balance
When States adopt measures to support the diversity of cultural expressions, they should seek 

to promote, in an appropriate manner, openness to other cultures of the world and to ensure that 
these measures are geared to the objectives pursued under the present Convention.

II. sCoPe of aPPlICatIon

article 3.  scope of application
This Convention shall apply to the policies and measures adopted by the Parties related to the 

protection and promotion of the diversity of cultural expressions.

III. defInItIons

Article 4. Definitions 
For the purposes of this Convention, it is understood that:
1. Cultural diversity
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“Cultural diversity” refers to the manifold ways in which the cultures of groups and societies 
find expression. These expressions are passed on within and among groups and societies.

Cultural diversity is made manifest not only through the varied ways in which the cultural 
heritage of humanity is expressed, augmented and transmitted through the variety of cultural 
expressions, but also through diverse modes of artistic creation, production, dissemination, distri-
bution and enjoyment, whatever the means and technologies used.

2. Cultural content

“Cultural content” refers to the symbolic meaning, artistic dimension and cultural values that 
originate from or express cultural identities.

3. Cultural expressions

“Cultural expressions” are those expressions that result from the creativity of individuals, 
groups and societies, and that have cultural content.

4. Cultural activities, goods and services

“Cultural activities, goods and services” refers to those activities, goods and services, which 
at the time they are considered as a specific attribute, use or purpose, embody or convey cultural 
expressions, irrespective of the commercial value they may have. Cultural activities may be an end 
in themselves, or they may contribute to the production of cultural goods and services.

5. Cultural industries

“Cultural industries” refers to industries producing and distributing cultural goods or services 
as defined in paragraph 4 above.

6. Cultural policies and measures

“Cultural policies and measures” refers to those policies and measures relating to culture, 
whether at the local, national, regional or international level that are either focused on culture as 
such or are designed to have a direct effect on cultural expressions of individuals, groups or socie-
ties, including on the creation, production, dissemination, distribution of and access to cultural 
activities, goods and services.

7. Protection

“Protection” means the adoption of measures aimed at the preservation, safeguarding and 
enhancement of the diversity of cultural expressions.

“Protect” means to adopt such measures.

8. Interculturality

“Interculturality” refers to the existence and equitable interaction of diverse cultures and the 
possibility of generating shared cultural expressions through dialogue and mutual respect.

IV. rIghts and oblIgatIons of PartIes

article 5. general rule regarding rights and obligations

1. The Parties, in conformity with the Charter of the United Nations, the principles of inter-
national law and universally recognized human rights instruments, reaffirm their sovereign right 
to formulate and implement their cultural policies and to adopt measures to protect and promote 
the diversity of cultural expressions and to strengthen international cooperation to achieve the 
purposes of this Convention.

2. When a Party implements policies and takes measures to protect and promote the diversity 
of cultural expressions within its territory, its policies and measures shall be consistent with the 
provisions of this Convention.
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article 6. rights of parties at the national level

1. Within the framework of its cultural policies and measures as defined in article 4.6 and tak-
ing into account its own particular circumstances and needs, each Party may adopt measures aimed 
at protecting and promoting the diversity of cultural expressions within its territory.

2. Such measures may include the following:
(a) regulatory measures aimed at protecting and promoting diversity of cultural expressions;
(b) measures that, in an appropriate manner, provide opportunities for domestic cultural 

activities, goods and services among all those available within the national territory for the crea-
tion, production, dissemination, distribution and enjoyment of such domestic cultural activities, 
goods and services, including provisions relating to the language used for such activities, goods and 
Services;

(c) measures aimed at providing domestic independent cultural industries and activities in 
the informal sector effective access to the means of production, dissemination and distribution of 
cultural activities, goods and services;

(d) measures aimed at providing public financial assistance;
(e) measures aimed at encouraging non-profit organizations, as well as public and private 

institutions and artists and other cultural professionals, to develop and promote the free exchange 
and circulation of ideas, cultural expressions and cultural activities, goods and services, and to 
stimulate both the creative and entrepreneurial spirit in their activities;

(f ) measures aimed at establishing and supporting public institutions, as appropriate;
(g) measures aimed at nurturing and supporting artists and others involved in the creation 

of cultural expressions;
(h) measures aimed at enhancing diversity of the media, including through public service 

broadcasting.

Article 7. Measures to promote cultural expressions

1. Parties shall endeavour to create in their territory an environment which encourages indi-
viduals and social groups:

(a) to create, produce, disseminate, distribute and have access to their own cultural expres-
sions, paying due attention to the special circumstances and needs of women as well as various social 
groups, including persons belonging to minorities and indigenous peoples;

(b) to have access to diverse cultural expressions from within their territory as well as from 
other countries of the world.

2. Parties shall also endeavour to recognize the important contribution of artists, others 
involved in the creative process, cultural communities, and organizations that support their work, 
and their central role in nurturing the diversity of cultural expressions.

Article 8. Measures to protect cultural expressions

1.  Without prejudice to the provisions of articles 5 and 6, a Party may determine the existence 
of special situations where cultural expressions on its territory are at risk of extinction, under seri-
ous threat, or otherwise in need of urgent safeguarding.

2. Parties may take all appropriate measures to protect and preserve cultural expressions in 
situations referred to in paragraph 1 in a manner consistent with the provisions of this Convention.

3. Parties shall report to the Intergovernmental Committee referred to in article 23 all meas-
ures taken to meet the exigencies of the situation, and the Committee may make appropriate rec-
ommendations.
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article 9. Information sharing and transparency

Parties shall:

(a) provide appropriate information in their reports to UNESCO every four years on meas-
ures taken to protect and promote the diversity of cultural expressions within their territory and at 
the international level;

(b) designate a point of contact responsible for information sharing in relation to this Con-
vention;

(c) share and exchange information relating to the protection and promotion of the diversity 
of cultural expressions.

article 10. education and public awareness

Parties shall:

(a) encourage and promote understanding of the importance of the protection and promo-
tion of the diversity of cultural expressions, inter alia, through educational and greater public aware-
ness programmes;

(b) cooperate with other Parties and international and regional organizations in achieving 
the purpose of this article;

(c) endeavour to encourage creativity and strengthen production capacities by setting up 
educational, training and exchange programmes in the field of cultural industries. These measures 
should be implemented in a manner which does not have a negative impact on traditional forms of 
production.

article 11. Participation of civil society

Parties acknowledge the fundamental role of civil society in protecting and promoting the 
diversity of cultural expressions. Parties shall encourage the active participation of civil society in 
their efforts to achieve the objectives of this Convention.

article 12. Promotion of international cooperation

Parties shall endeavour to strengthen their bilateral, regional and international cooperation 
for the creation of conditions conducive to the promotion of the diversity of cultural expressions, 
taking particular account of the situations referred to in articles 8 and 17, notably in order to:

(a) facilitate dialogue among Parties on cultural policy;

(b) enhance public sector strategic and management capacities in cultural public sector insti-
tutions, through professional and international cultural exchanges and sharing of best practices;

(c) reinforce partnerships with and among civil society, non-governmental organizations 
and the private sector in fostering and promoting the diversity of cultural expressions;

(d) promote the use of new technologies, encourage partnerships to enhance information 
sharing and cultural understanding, and foster the diversity of cultural expressions;

(e) encourage the conclusion of co-production and co-distribution agreements.

article 13. Integration of culture in sustainable development

Parties shall endeavour to integrate culture in their development policies at all levels for the 
creation of conditions conducive to sustainable development and, within this framework, foster 
aspects relating to the protection and promotion of the diversity of cultural expressions.
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article 14. Cooperation for development

Parties shall endeavour to support cooperation for sustainable development and poverty 
reduction, especially in relation to the specific needs of developing countries, in order to foster the 
emergence of a dynamic cultural sector by, inter alia, the following means:

(a) the strengthening of the cultural industries in developing countries through:

 (i) creating and strengthening cultural production and distribution capacities in 
developing countries;

 (ii) facilitating wider access to the global market and international distribution net-
works for their cultural activities, goods and services;

 (iii) enabling the emergence of viable local and regional markets;

 (iv) adopting, where possible, appropriate measures in developed countries with a view 
to facilitating access to their territory for the cultural activities, goods and services 
of developing countries;

 (v) providing support for creative work and facilitating the mobility, to the extent 
possible, of artists from the developing world;

 (vi) encouraging appropriate collaboration between developed and developing coun-
tries in the areas, inter alia, of music and film;

(b) capacity-building through the exchange of information, experience and expertise, as well 
as the training of human resources in developing countries, in the public and private sector relating 
to, inter alia, strategic and management capacities, policy development and implementation, promo-
tion and distribution of cultural expressions, small-, medium- and micro-enterprise development, 
the use of technology, and skills development and transfer;

(c) technology transfer through the introduction of appropriate incentive measures for the 
transfer of technology and know-how, especially in the areas of cultural industries and enterprises;

(d) financial support through:

 (i) the establishment of an International Fund for Cultural Diversity as provided in 
article 18;

 (ii) the provision of official development assistance, as appropriate, including technical 
assistance, to stimulate and support creativity;

 (iii) other forms of financial assistance such as low interest loans, grants and other 
funding mechanisms.

article 15. Collaborative arrangements

Parties shall encourage the development of partnerships, between and within the public and 
private sectors and non-profit organizations, in order to cooperate with developing countries in the 
enhancement of their capacities in the protection and promotion of the diversity of cultural expres-
sions. These innovative partnerships shall, according to the practical needs of developing countries, 
emphasize the further development of infrastructure, human resources and policies, as well as the 
exchange of cultural activities, goods and services.

article 16. Preferential treatment for developing countries

Developed countries shall facilitate cultural exchanges with developing countries by granting, 
through the appropriate institutional and legal frameworks, preferential treatment to artists and 
other cultural professionals and practitioners, as well as cultural goods and services from develop-
ing countries.
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article 17. International cooperation in situations of  
serious threat to cultural expressions

Parties shall cooperate in providing assistance to each other, and, in particular to developing 
countries, in situations referred to under article 8.

article 18. International fund for Cultural diversity

1. An International Fund for Cultural Diversity, hereinafter referred to as “the Fund”, is hereby 
established.

2. The Fund shall consist of funds-in-trust established in accordance with the Financial Regu-
lations of UNESCO.

3. The resources of the Fund shall consist of:

(a) voluntary contributions made by Parties;

(b) funds appropriated for this purpose by the General Conference of UNESCO;

(c) contributions, gifts or bequests by other States; organizations and programmes of the 
United Nations system, other regional or international organizations; and public or private bodies 
or individuals;

(d) any interest due on resources of the Fund;

(e) funds raised through collections and receipts from events organized for the benefit of the 
Fund;

(f ) any other resources authorized by the Fund’s regulations.

4. The use of resources of the Fund shall be decided by the Intergovernmental Committee on 
the basis of guidelines determined by the Conference of Parties referred to in article 22.

5. The Intergovernmental Committee may accept contributions and other forms of assistance 
for general and specific purposes relating to specific projects, provided that those projects have been 
approved by it.

6. No political, economic or other conditions that are incompatible with the objectives of this 
Convention may be attached to contributions made to the Fund.

7. Parties shall endeavour to provide voluntary contributions on a regular basis towards the 
implementation of this Convention.

Article 19. Exchange, analysis and dissemination of information

1. Parties agree to exchange information and share expertise concerning data collection and 
statistics on the diversity of cultural expressions as well as on best practices for its protection and 
promotion.

2. UNESCO shall facilitate, through the use of existing mechanisms within the Secretariat, 
the collection, analysis and dissemination of all relevant information, statistics and best practices.

3. UNESCO shall also establish and update a data bank on different sectors and governmental, 
private and non-profit organizations involved in the area of cultural expressions.

4. To facilitate the collection of data, UNESCO shall pay particular attention to capacity-
building and the strengthening of expertise for Parties that submit a request for such assistance.

5. The collection of information identified in this article shall complement the information 
collected under the provisions of article 9.
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V. relatIonshIP to other InstruMents

article 20. relationship to other treaties: mutual supportiveness, 
complementarity and non-subordination

1. Parties recognize that they shall perform in good faith their obligations under this Con-
vention and all other treaties to which they are parties. Accordingly, without subordinating this 
Convention to any other treaty,

(a) they shall foster mutual supportiveness between this Convention and the other treaties 
to which they are parties; and

(b) when interpreting and applying the other treaties to which they are parties or when enter-
ing into other international obligations, Parties shall take into account the relevant provisions of 
this Convention.

2. Nothing in this Convention shall be interpreted as modifying rights and obligations of the 
Parties under any other treaties to which they are parties.

article 21. International consultation and coordination
Parties undertake to promote the objectives and principles of this Convention in other inter-

national forums. For this purpose, Parties shall consult each other, as appropriate, bearing in mind 
these objectives and principles.

VI. organs of the ConVentIon

article 22. Conference of Parties
1. A Conference of Parties shall be established. The Conference of Parties shall be the plenary 

and supreme body of this Convention.
2. The Conference of Parties shall meet in ordinary session every two years, as far as possible, 

in conjunction with the General Conference of UNESCO. It may meet in extraordinary session if 
it so decides or if the Intergovernmental Committee receives a request to that effect from at least 
one-third of the Parties.

3. The Conference of Parties shall adopt its own rules of procedure.
4. The functions of the Conference of Parties shall be, inter alia:
(a) to elect the Members of the Intergovernmental Committee;
(b) to receive and examine reports of the Parties to this Convention transmitted by the Inter-

governmental Committee;
(c) to approve the operational guidelines prepared upon its request by the Intergovernmental 

Committee;
(d) to take whatever other measures it may consider necessary to further the objectives of 

this Convention.

article 23. Intergovernmental Committee
1. An Intergovernmental Committee for the Protection and Promotion of the Diversity of 

Cultural Expressions, hereinafter referred to as “the Intergovernmental Committee”, shall be estab-
lished within UNESCO. It shall be composed of representatives of 18 States Parties to the Conven-
tion, elected for a term of four years by the Conference of Parties upon entry into force of this 
Convention pursuant to article 29.

2. The Intergovernmental Committee shall meet annually.
3. The Intergovernmental Committee shall function under the authority and guidance of and 

be accountable to the Conference of Parties.
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4. The Members of the Intergovernmental Committee shall be increased to 24 once the number 
of Parties to the Convention reaches 50.

5. The election of Members of the Intergovernmental Committee shall be based on the princi-
ples of equitable geographical representation as well as rotation.

6. Without prejudice to the other responsibilities conferred upon it by this Convention, the 
functions of the Intergovernmental Committee shall be:

(a) to promote the objectives of this Convention and to encourage and monitor the imple-
mentation thereof;

(b) to prepare and submit for approval by the Conference of Parties, upon its request, the 
operational guidelines for the implementation and application of the provisions of the Convention;

(c) to transmit to the Conference of Parties reports from Parties to the Convention, together 
with its comments and a summary of their contents;

(d) to make appropriate recommendations to be taken in situations brought to its attention 
by Parties to the Convention in accordance with relevant provisions of the Convention, in particular 
article 8;

(e) to establish procedures and other mechanisms for consultation aimed at promoting the 
objectives and principles of this Convention in other international forums;

(f ) to perform any other tasks as may be requested by the Conference of Parties.
7. The Intergovernmental Committee, in accordance with its Rules of Procedure, may invite at 

any time public or private organizations or individuals to participate in its meetings for consulta-
tion on specific issues.

8. The Intergovernmental Committee shall prepare and submit to the Conference of Parties, 
for approval, its own Rules of Procedure.

article 24. unesCo secretariat
1. The organs of the Convention shall be assisted by the UNESCO Secretariat.
2. The Secretariat shall prepare the documentation of the Conference of Parties and the Inter-

governmental Committee as well as the agenda of their meetings and shall assist in and report on 
the implementation of their decisions.

VII. fInal Clauses

article 25. settlement of disputes
1. In the event of a dispute between Parties to this Convention concerning the interpretation 

or the application of the Convention, the Parties shall seek a solution by negotiation.
2. If the Parties concerned cannot reach agreement by negotiation, they may jointly seek the 

good offices of, or request mediation by, a third party.
3. If good offices or mediation are not undertaken or if there is no settlement by negotia-

tion, good offices or mediation, a Party may have recourse to conciliation in accordance with the 
procedure laid down in the Annex of this Convention. The Parties shall consider in good faith the 
proposal made by the Conciliation Commission for the resolution of the dispute.

4. Each Party may, at the time of ratification, acceptance, approval or accession, declare that 
it does not recognize the conciliation procedure provided for above. Any Party having made such 
a declaration may, at any time, withdraw this declaration by notification to the Director-General 
of UNESCO.

Article 26. Ratification, acceptance, approval or accession by Member States
1. This Convention shall be subject to ratification, acceptance, approval or accession by Mem-

ber States of UNESCO in accordance with their respective constitutional procedures.
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2. The instruments of ratification, acceptance, approval or accession shall be deposited with 
the Director-General of UNESCO.

article 27. accession

1. This Convention shall be open to accession by all States not Members of UNESCO but 
members of the United Nations, or of any of its specialized agencies, that are invited by the General 
Conference of UNESCO to accede to it.

2. This Convention shall also be open to accession by territories which enjoy foil internal self-
government recognized as such by the United Nations, but which have not attained foil independ-
ence in accordance with General Assembly resolution 1514 (XV), and which have competence over 
the matters governed by this Convention, including the competence to enter into treaties in respect 
of such matters.

3. The following provisions apply to regional economic integration organizations:

(a) This Convention shall also be open to accession by any regional economic integration 
organization, which shall, except as provided below, be folly bound by the provisions of the Conven-
tion in the same manner as States Parties;

(b) In the event that one or more Member States of such an organization is also Party to this 
Convention, the organization and such Member State or States shall decide on their responsibility 
for the performance of their obligations under this Convention. Such distribution of responsibility 
shall take effect following completion of the notification procedure described in subparagraph (c). 
The organization and the Member States shall not be entitled to exercise rights under this Conven-
tion concurrently. In addition, regional economic integration organizations, in matters within their 
competence, shall exercise their rights to vote with a number of votes equal to the number of their 
Member States that are Parties to this Convention. Such an organization shall not exercise its right 
to vote if any of its Member States exercises its right, and vice-versa;

(c) A regional economic integration organization and its Member State or States which have 
agreed on a distribution of responsibilities as provided in subparagraph (b) shall inform the Parties 
of any such proposed distribution of responsibilities in the following manner:

 (i) in their instrument of accession, such organization shall declare with specificity, 
the distribution of their responsibilities with respect to matters governed by the 
Convention;

 (ii) in the event of any later modification of their respective responsibilities, the 
regional economic integration organization shall inform the depositary of any 
such proposed modification of their respective responsibilities; the depositary 
shall in turn inform the Parties of such modification;

(d) Member States of a regional economic integration organization which become Parties 
to this Convention shall be presumed to retain competence over all matters in respect of which 
transfers of competence to the organization have not been specifically declared or informed to the 
depositary;

(e) “Regional economic integration organization” means an organization constituted by sov-
ereign States, members of the United Nations or of any of its specialized agencies, to which those 
States have transferred competence in respect of matters governed by this Convention and which 
has been duly authorized, in accordance with its internal procedures, to become a Party to it.

4. The instrument of accession shall be deposited with the Director-General of UNESCO.

article 28. Point of contact

Upon becoming Parties to this Convention, each Party shall designate a point of contact as 
referred to in article 9.
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article 29. entry into force
1. This Convention shall enter into force three months after the date of deposit of the thirtieth 

instrument of ratification, acceptance, approval or accession, but only with respect to those States 
or regional economic integration organizations that have deposited their respective instruments of 
ratification, acceptance, approval, or accession on or before that date. It shall enter into force with 
respect to any other Party three months after the deposit of its instrument of ratification, accept-
ance, approval or accession.

2. For the purposes of this article, any instrument deposited by a regional economic integra-
tion organization shall not be counted as additional to those deposited by Member States of the 
organization.

article 30. federal or non-unitary constitutional systems
Recognizing that international agreements are equally binding on Parties regardless of their 

constitutional systems, the following provisions shall apply to Parties which have a federal or non-
unitary constitutional system:

(a) with regard to the provisions of this Convention, the implementation of which comes 
under the legal jurisdiction of the federal or central legislative power, the obligations of the federal 
or central government shall be the same as for those Parties which are not federal States;

(b) with regard to the provisions of the Convention, the implementation of which comes 
under the jurisdiction of individual constituent units such as States, counties, provinces, or cantons 
which are not obliged by the constitutional system of the federation to take legislative measures, the 
federal government shall inform, as necessary, the competent authorities of constituent units such 
as States, counties, provinces or cantons of the said provisions, with its recommendation for their 
adoption.

article 31. denunciation
1. Any Party to this Convention may denounce this Convention.
2. The denunciation shall be notified by an instrument in writing deposited with the Director-

General of UNESCO.
3. The denunciation shall take effect 12 months after the receipt of the instrument of denuncia-

tion. It shall in no way affect the financial obligations of the Party denouncing the Convention until 
the date on which the withdrawal takes effect.

article 32. depositary functions
The Director-General of UNESCO, as the depositary of this Convention, shall inform the 

Member States of the Organization, the States not members of the Organization and regional eco-
nomic integration organizations referred to in article 27, as well as the United Nations, of the deposit 
of all the instruments of ratification, acceptance, approval or accession provided for in articles 26 
and 27, and of the denunciations provided for in article 31.

article 33. amendments
1. A Party to this Convention may, by written communication addressed to the Director-

General, propose amendments to this Convention. The Director-General shall circulate such com-
munication to all Parties. If, within six months from the date of dispatch of the communication, no 
less than one half of the Parties reply favourably to the request, the Director-General shall present 
such proposal to the next session of the Conference of Parties for discussion and possible adoption.

2. Amendments shall be adopted by a two-thirds majority of Parties present and voting.
3. Once adopted, amendments to this Convention shall be submitted to the Parties for ratifica-

tion, acceptance, approval or accession.
4. For Parties which have ratified, accepted, approved or acceded to them, amendments to 

this Convention shall enter into force three months after the deposit of the instruments referred 
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to in paragraph 3 of this article by two-thirds of the Parties. Thereafter, for each Party that ratifies, 
accepts, approves or accedes to an amendment, the said amendment shall enter into force three 
months after the date of deposit by that Party of its instrument of ratification, acceptance, approval 
or accession.

5. The procedure set out in paragraphs 3 and 4 shall not apply to amendments to article 23 
concerning the number of Members of the Intergovernmental Committee. These amendments shall 
enter into force at the time they are adopted.

6. A State or a regional economic integration organization referred to in article 27 which 
becomes a Party to this Convention after the entry into force of amendments in conformity with 
paragraph 4 of this article shall, failing an expression of different intention, be considered to be:

(a) Party to this Convention as so amended; and
(b) a Party to the unamended Convention in relation to any Party not bound by the amend-

ments.

Article 34. Authoritative texts
This Convention has been drawn up in Arabic, Chinese, English, French, Russian and Spanish, 

all six texts being equally authoritative.

article 35. registration
In conformity with Article 102 of the Charter of the United Nations, this Convention shall 

be registered with the Secretariat of the United Nations at the request of the Director-General of 
UNESCO.

anneX  
ConCIlIatIon ProCedure

article 1. Conciliation Commission
A Conciliation Commission shall be created upon the request of one of the Parties to the dis-

pute. The Commission shall, unless the Parties otherwise agree, be composed of five members, two 
appointed by each Party concerned and a President chosen jointly by those members.

article 2. Members of the Commission
In disputes between more than two Parties, Parties in the same interest shall appoint their 

members of the Commission jointly by agreement. Where two or more Parties have separate inter-
ests or there is a disagreement as to whether they are of the same interest, they shall appoint their 
members separately.

article 3. appointments
If any appointments by the Parties are not made within two months of the date of the request 

to create a Conciliation Commission, the Director-General of UNESCO shall, if asked to do so by 
the Party that made the request, make those appointments within a further two-month period.

article 4. President of the Commission
If a President of the Conciliation Commission has not been chosen within two months of the 

last of the members of the Commission being appointed, the Director-General of UNESCO shall, if 
asked to do so by a Party, designate a President within a further two-month period.
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article 5. decisions
The Conciliation Commission shall take its decisions by majority vote of its members. It shall, 

unless the Parties to the dispute otherwise agree, determine its own procedure. It shall render a 
proposal for resolution of the dispute, which the Parties shall consider in good faith.

article 6. disagreement
A disagreement as to whether the Conciliation Commission has competence shall be decided 

by the Commission.
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World trade organization

139. aGreeMent eStaBlISHInG tHe WorlD traDe orGanIZatIon
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1867, p. 154; reg. no. 31874

The Parties to this Agreement,
Recognizing that their relations in the field of trade and economic endeavour should be con-

ducted with a view to raising standards of living, ensuring full employment and a large and steadily 
growing volume of real income and effective demand, and expanding the production of and trade in 
goods and services, while allowing for the optimal use of the world’s resources in accordance with 
the objective of sustainable development, seeking both to protect and preserve the environment and 
to enhance the means for doing so in a manner consistent with their respective needs and concerns 
at different levels of economic development,

Recognizing further that there is need for positive efforts designed to ensure that developing 
countries, and especially the least developed among them, secure a share in the growth in interna-
tional trade commensurate with the needs of their economic development,

Being desirous of contributing to these objectives by entering into reciprocal and mutually 
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to 
trade and to the elimination of discriminatory treatment in international trade relations,

Resolved, therefore, to develop an integrated, more viable and durable multilateral trading 
system encompassing the General Agreement on Tariffs and Trade, the results of past trade liber-
alization efforts, and all of the results of the Uruguay Round of Multilateral Trade Negotiations,

Determined to preserve the basic principles and to further the objectives underlying this mul-
tilateral trading system, 

Agree as follows:

article I. establishment of the organization
The World Trade Organization (hereinafter referred to as “the WTO”) is hereby established.

article II. Scope of the Wto
1. The WTO shall provide the common institutional framework for the conduct of trade rela-

tions among its Members in matters related to the agreements and associated legal instruments 
included in the Annexes to this Agreement.

2. The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter 
referred to as “Multilateral Trade Agreements”) are integral parts of this Agreement, binding on 
all Members.

3. The agreements and associated legal instruments included in Annex 4 (hereinafter referred 
to as “Plurilateral Trade Agreements”) are also part of this Agreement for those Members that have 
accepted them, and are binding on those Members. The Plurilateral Trade Agreements do not create 
either obligations or rights for Members that have not accepted them. 

4. The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A (hereinafter 
referred to as “GATT 1994”) is legally distinct from the General Agreement on Tariffs and Trade, 
dated 30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session 
of the Preparatory Committee of the United Nations Conference on Trade and Employment, as 
subsequently rectified, amended or modified (hereinafter referred to as “GATT 1947”). 
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article III. Functions of the Wto
1. The WTO shall facilitate the implementation, administration and operation, and further 

the objectives, of this Agreement and of the Multilateral Trade Agreements, and shall also provide 
the framework for the implementation, administration and operation of the Plurilateral Trade 
Agreements.

2. The WTO shall provide the forum for negotiations among its Members concerning their 
multilateral trade relations in matters dealt with under the agreements in the Annexes to this Agree-
ment. The WTO may also provide a forum for further negotiations among its Members concerning 
their multilateral trade relations, and a framework for the implementation of the results of such 
negotiations, as may be decided by the Ministerial Conference.

3. The WTO shall administer the Understanding on Rules and Procedures Governing the Set-
tlement of Disputes (hereinafter referred to as the “Dispute Settlement Understanding” or “DSU”) 
in Annex 2 to this Agreement. 

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as 
the “TPRM”) provided for in Annex 3 to this Agreement.

5. With a view to achieving greater coherence in global economic policy-making, the WTO 
shall cooperate, as appropriate, with the International Monetary Fund and with the International 
Bank for Reconstruction and Development and its affiliated agencies.

article IV. Structure of the Wto
1. There shall be a Ministerial Conference composed of representatives of all the Members, 

which shall meet at least once every two years. The Ministerial Conference shall carry out the func-
tions of the WTO and take actions necessary to this effect. The Ministerial Conference shall have 
the authority to take decisions on all matters under any of the Multilateral Trade Agreements, if so 
requested by a Member, in accordance with the specific requirements for decision-making in this 
Agreement and in the relevant Multilateral Trade Agreement.

2. There shall be a General Council composed of representatives of all the Members, which 
shall meet as appropriate. In the intervals between meetings of the Ministerial Conference, its func-
tions shall be conducted by the General Council. The General Council shall also carry out the func-
tions assigned to it by this Agreement. The General Council shall establish its rules of procedure and 
approve the rules of procedure for the Committees provided for in paragraph 7.

3. The General Council shall convene as appropriate to discharge the responsibilities of the 
Dispute Settlement Body provided for in the Dispute Settlement Understanding. The Dispute Set-
tlement Body may have its own chairman and shall establish such rules of procedure as it deems 
necessary for the fulfilment of those responsibilities.

4. The General Council shall convene as appropriate to discharge the responsibilities of the 
Trade Policy Review Body provided for in the TPRM. The Trade Policy Review Body may have its 
own chairman and shall establish such rules of procedure as it deems necessary for the fulfilment 
of those responsibilities.

5. There shall be a Council for Trade in Goods, a Council for Trade in Services and a Council 
for Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the “Council for 
TRIPS”), which shall operate under the general guidance of the General Council. The Council for 
Trade in Goods shall oversee the functioning of the Multilateral Trade Agreements in Annex 1A. 
The Council for Trade in Services shall oversee the functioning of the General Agreement on Trade 
in Services (hereinafter referred to as “GATS”).  The Council for TRIPS shall oversee the functioning 
of the Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as 
the “Agreement on TRIPS”). These Councils shall carry out the functions assigned to them by their 
respective agreements and by the General Council. They shall establish their respective rules of pro-
cedure subject to the approval of the General Council. Membership in these Councils shall be open to 
representatives of all Members. These Councils shall meet as necessary to carry out their functions.
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6. The Council for Trade in Goods, the Council for Trade in Services and the Council for 
TRIPS shall establish subsidiary bodies as required. These subsidiary bodies shall establish their 
respective rules of procedure subject to the approval of their respective Councils. 

7. The Ministerial Conference shall establish a Committee on Trade and Development, a Com-
mittee on Balance-of-Payments Restrictions and a Committee on Budget, Finance and Administra-
tion, which shall carry out the functions assigned to them by this Agreement and by the Multilateral 
Trade Agreements, and any additional functions assigned to them by the General Council, and may 
establish such additional Committees with such functions as it may deem appropriate. As part of its 
functions, the Committee on Trade and Development shall periodically review the special provi-
sions in the Multilateral Trade Agreements in favour of the least-developed country Members and 
report to the General Council for appropriate action. Membership in these Committees shall be 
open to representatives of all Members.

8. The bodies provided for under the Plurilateral Trade Agreements shall carry out the functions 
assigned to them under those Agreements and shall operate within the institutional framework of 
the WTO. These bodies shall keep the General Council informed of their activities on a regular basis.

article V. relations with other organizations
1. The General Council shall make appropriate arrangements for effective cooperation with 

other intergovernmental organizations that have responsibilities related to those of the WTO.
2. The General Council may make appropriate arrangements for consultation and cooperation 

with non-governmental organizations concerned with matters related to those of the WTO.

article VI. the Secretariat
1. There shall be a Secretariat of the WTO (hereinafter referred to as “the Secretariat”) headed 

by a Director-General.
2. The Ministerial Conference shall appoint the Director-General and adopt regulations set-

ting out the powers, duties, conditions of service and term of office of the Director-General.
3. The Director-General shall appoint the members of the staff of the Secretariat and determine 

their duties and conditions of service in accordance with regulations adopted by the Ministerial 
Conference.

4. The responsibilities of the Director-General and of the staff of the Secretariat shall be exclu-
sively international in character. In the discharge of their duties, the Director-General and the staff 
of the Secretariat shall not seek or accept instructions from any government or any other authority 
external to the WTO. They shall refrain from any action which might adversely reflect on their posi-
tion as international officials. The Members of the WTO shall respect the international character of 
the responsibilities of the Director-General and of the staff of the Secretariat and shall not seek to 
influence them in the discharge of their duties.

article VII. Budget and contributions
1. The Director-General shall present to the Committee on Budget, Finance and Administra-

tion the annual budget estimate and financial statement of the WTO. The Committee on Budget, 
Finance and Administration shall review the annual budget estimate and the financial statement 
presented by the Director-General and make recommendations thereon to the General Council. The 
annual budget estimate shall be subject to approval by the General Council. 

2. The Committee on Budget, Finance and Administration shall propose to the General Coun-
cil financial regulations which shall include provisions setting out:

(a) the scale of contributions apportioning the expenses of the WTO among its Members; and
(b) the measures to be taken in respect of Members in arrears.
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The financial regulations shall be based, as far as practicable, on the regulations and practices of 
GATT 1947.

3. The General Council shall adopt the financial regulations and the annual budget estimate 
by a two-thirds majority comprising more than half of the Members of the WTO.

4. Each Member shall promptly contribute to the WTO its share in the expenses of the WTO 
in accordance with the financial regulations adopted by the General Council.

article VIII. Status of the Wto
1. The WTO shall have legal personality, and shall be accorded by each of its Members such 

legal capacity as may be necessary for the exercise of its functions.
2. The WTO shall be accorded by each of its Members such privileges and immunities as are 

necessary for the exercise of its functions.
3. The officials of the WTO and the representatives of the Members shall similarly be accorded 

by each of its Members such privileges and immunities as are necessary for the independent exercise 
of their functions in connection with the WTO.

4. The privileges and immunities to be accorded by a Member to the WTO, its officials, and 
the representatives of its Members shall be similar to the privileges and immunities stipulated in the 
Convention on the Privileges and Immunities of the Specialized Agencies, approved by the General 
Assembly of the United Nations on 21 November 1947.

5. The WTO may conclude a headquarters agreement.

article IX. Decision-making
1. The WTO shall continue the practice of decision-making by consensus followed under 

GATT 1947.1 Except as otherwise provided, where a decision cannot be arrived at by consensus, 
the matter at issue shall be decided by voting. At meetings of the Ministerial Conference and the 
General Council, each Member of the WTO shall have one vote. Where the European Communities 
exercise their right to vote, they shall have a number of votes equal to the number of their member 
States2 which are Members of the WTO. Decisions of the Ministerial Conference and the General 
Council shall be taken by a majority of the votes cast, unless otherwise provided in this Agreement 
or in the relevant Multilateral Trade Agreement.3

2. The Ministerial Conference and the General Council shall have the exclusive authority to 
adopt interpretations of this Agreement and of the Multilateral Trade Agreements. In the case of an 
interpretation of a Multilateral Trade Agreement in Annex 1, they shall exercise their authority on the 
basis of a recommendation by the Council overseeing the functioning of that Agreement. The deci-
sion to adopt an interpretation shall be taken by a three-fourths majority of the Members. This para-
graph shall not be used in a manner that would undermine the amendment provisions in Article X.

3. In exceptional circumstances, the Ministerial Conference may decide to waive an obligation 
imposed on a Member by this Agreement or any of the Multilateral Trade Agreements, provided 

1  The body concerned shall be deemed to have decided by consensus on a matter submitted for 
its consideration, if no Member, present at the meeting when the decision is taken, formally objects to 
the proposed decision.

2 The number of votes of the European Communities and their member States shall in no case 
exceed the number of the member States of the European Communities.

3 Decisions by the General Council when convened as the Dispute Settlement Body shall be 
taken only in accordance with the provisions of paragraph 4 of Article 2 of the Dispute Settlement 
Understanding.
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that any such decision shall be taken by three fourths4 of the Members unless otherwise provided 
for in this paragraph. 

(a) A request for a waiver concerning this Agreement shall be submitted to the Ministerial 
Conference for consideration pursuant to the practice of decision-making by consensus. The Min-
isterial Conference shall establish a time-period, which shall not exceed 90 days, to consider the 
request. If consensus is not reached during the time-period, any decision to grant a waiver shall be 
taken by three fourths5 of the Members.

(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A 
or 1B or 1C and their annexes shall be submitted initially to the Council for Trade in Goods, the 
Council for Trade in Services or the Council for TRIPS, respectively, for consideration during a 
time-period which shall not exceed 90 days. At the end of the time-period, the relevant Council shall 
submit a report to the Ministerial Conference.

4. A decision by the Ministerial Conference granting a waiver shall state the exceptional cir-
cumstances justifying the decision, the terms and conditions governing the application of the waiv-
er, and the date on which the waiver shall terminate. Any waiver granted for a period of more than 
one year shall be reviewed by the Ministerial Conference not later than one year after it is granted, 
and thereafter annually until the waiver terminates. In each review, the Ministerial Conference 
shall examine whether the exceptional circumstances justifying the waiver still exist and whether 
the terms and conditions attached to the waiver have been met. The Ministerial Conference, on the 
basis of the annual review, may extend, modify or terminate the waiver. 

5. Decisions under a Plurilateral Trade Agreement, including any decisions on interpretations 
and waivers, shall be governed by the provisions of that Agreement.

article X. amendments
1. Any Member of the WTO may initiate a proposal to amend the provisions of this Agreement 

or the Multilateral Trade Agreements in Annex 1 by submitting such proposal to the Ministerial 
Conference. The Councils listed in paragraph 5 of Article IV may also submit to the Ministerial 
Conference proposals to amend the provisions of the corresponding Multilateral Trade Agreements 
in Annex 1 the functioning of which they oversee. Unless the Ministerial Conference decides on a 
longer period, for a period of 90 days after the proposal has been tabled formally at the Ministerial 
Conference any decision by the Ministerial Conference to submit the proposed amendment to the 
Members for acceptance shall be taken by consensus. Unless the provisions of paragraphs 2, 5 or 
6 apply, that decision shall specify whether the provisions of paragraphs 3 or 4 shall apply. If con-
sensus is reached, the Ministerial Conference shall forthwith submit the proposed amendment to 
the Members for acceptance. If consensus is not reached at a meeting of the Ministerial Conference 
within the established period, the Ministerial Conference shall decide by a two-thirds majority of 
the Members whether to submit the proposed amendment to the Members for acceptance. Except 
as provided in paragraphs 2, 5 and 6, the provisions of paragraph 3 shall apply to the proposed 
amendment, unless the Ministerial Conference decides by a three-fourths majority of the Members 
that the provisions of paragraph 4 shall apply.

2. Amendments to the provisions of this Article and to the provisions of the following Articles 
shall take effect only upon acceptance by all Members:

Article IX of this Agreement;
Articles I and II of GATT 1994; 

4 A decision to grant a waiver in respect of any obligation subject to a transition period or a period 
for staged implementation that the requesting Member has not performed by the end of the relevant 
period shall be taken only by consensus.

5 A decision to grant a waiver in respect of any obligation subject to a transition period or a period 
for staged implementation that the requesting Member has not performed by the end of the relevant 
period shall be taken only by consensus.
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Article II:1 of GATS; 
Article 4 of the Agreement on TRIPS.
3. Amendments to provisions of this Agreement, or of the Multilateral Trade Agreements in 

Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would alter the 
rights and obligations of the Members, shall take effect for the Members that have accepted them 
upon acceptance by two thirds of the Members and thereafter for each other Member upon accept-
ance by it. The Ministerial Conference may decide by a three-fourths majority of the Members that 
any amendment made effective under this paragraph is of such a nature that any Member which has 
not accepted it within a period specified by the Ministerial Conference in each case shall be free to 
withdraw from the WTO or to remain a Member with the consent of the Ministerial Conference.

4. Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in 
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would not alter 
the rights and obligations of the Members, shall take effect for all Members upon acceptance by two 
thirds of the Members.

5. Except as provided in paragraph 2 above, amendments to Parts I, II and III of GATS and 
the respective annexes shall take effect for the Members that have accepted them upon acceptance 
by two thirds of the Members and thereafter for each Member upon acceptance by it. The Ministe-
rial Conference may decide by a three-fourths majority of the Members that any amendment made 
effective under the preceding provision is of such a nature that any Member which has not accepted 
it within a period specified by the Ministerial Conference in each case shall be free to withdraw from 
the WTO or to remain a Member with the consent of the Ministerial Conference. Amendments 
to Parts IV, V and VI of GATS and the respective annexes shall take effect for all Members upon 
acceptance by two thirds of the Members. 

6. Notwithstanding the other provisions of this Article, amendments to the Agreement on 
TRIPS meeting the requirements of paragraph 2 of Article 71 thereof may be adopted by the Min-
isterial Conference without further formal acceptance process.

7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade Agree-
ment in Annex 1 shall deposit an instrument of acceptance with the Director-General of the WTO 
within the period of acceptance specified by the Ministerial Conference.

8. Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral 
Trade Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference. 
The decision to approve amendments to the Multilateral Trade Agreement in Annex 2 shall be made 
by consensus and these amendments shall take effect for all Members upon approval by the Ministe-
rial Conference. Decisions to approve amendments to the Multilateral Trade Agreement in Annex 3 
shall take effect for all Members upon approval by the Ministerial Conference.

9. The Ministerial Conference, upon the request of the Members parties to a trade agreement, 
may decide exclusively by consensus to add that agreement to Annex 4. The Ministerial Conference, 
upon the request of the Members parties to a Plurilateral Trade Agreement, may decide to delete 
that Agreement from Annex 4.

10. Amendments to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement.

article XI. original membership
1. The contracting parties to GATT 1947 as of the date of entry into force of this Agreement, 

and the European Communities, which accept this Agreement and the Multilateral Trade Agree-
ments and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and 
for which Schedules of Specific Commitments are annexed to GATS shall become original Members 
of the WTO. 

2. The least-developed countries recognized as such by the United Nations will only be required 
to undertake commitments and concessions to the extent consistent with their individual develop-
ment, financial and trade needs or their administrative and institutional capabilities.
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article XII. accession
1. Any State or separate customs territory possessing full autonomy in the conduct of its exter-

nal commercial relations and of the other matters provided for in this Agreement and the Multi-
lateral Trade Agreements may accede to this Agreement, on terms to be agreed between it and the 
WTO. Such accession shall apply to this Agreement and the Multilateral Trade Agreements annexed 
thereto.

2. Decisions on accession shall be taken by the Ministerial Conference. The Ministerial Con-
ference shall approve the agreement on the terms of accession by a two-thirds majority of the Mem-
bers of the WTO.

3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement.

article XIII. non-application of Multilateral trade agreements between particular Members
1. This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall not apply 

as between any Member and any other Member if either of the Members, at the time either becomes 
a Member, does not consent to such application.

2. Paragraph 1 may be invoked between original Members of the WTO which were contract-
ing parties to GATT 1947 only where Article XXXV of that Agreement had been invoked earlier 
and was effective as between those contracting parties at the time of entry into force for them of 
this Agreement.

3. Paragraph 1 shall apply between a Member and another Member which has acceded under 
Article XII only if the Member not consenting to the application has so notified the Ministerial 
Conference before the approval of the agreement on the terms of accession by the Ministerial Con-
ference.

4. The Ministerial Conference may review the operation of this Article in particular cases at 
the request of any Member and make appropriate recommendations.

5. Non-application of a Plurilateral Trade Agreement between parties to that Agreement shall 
be governed by the provisions of that Agreement.

article XIV. acceptance, entry into force and deposit
1. This Agreement shall be open for acceptance, by signature or otherwise, by contracting par-

ties to GATT 1947, and the European Communities, which are eligible to become original Members 
of the WTO in accordance with Article XI of this Agreement. Such acceptance shall apply to this 
Agreement and the Multilateral Trade Agreements annexed hereto. This Agreement and the Multi-
lateral Trade Agreements annexed hereto shall enter into force on the date determined by Ministers 
in accordance with paragraph 3 of the Final Act Embodying the Results of the Uruguay Round 
of Multilateral Trade Negotiations and shall remain open for acceptance for a period of two years 
following that date unless the Ministers decide otherwise. An acceptance following the entry into 
force of this Agreement shall enter into force on the 30th day following the date of such acceptance.

2. A Member which accepts this Agreement after its entry into force shall implement those 
concessions and obligations in the Multilateral Trade Agreements that are to be implemented over 
a period of time starting with the entry into force of this Agreement as if it had accepted this Agree-
ment on the date of its entry into force.

3. Until the entry into force of this Agreement, the text of this Agreement and the Multilat-
eral Trade Agreements shall be deposited with the Director-General to the Contracting Parties to 
GATT 1947. The Director-General shall promptly furnish a certified true copy of this Agreement 
and the Multilateral Trade Agreements, and a notification of each acceptance thereof, to each gov-
ernment and the European Communities having accepted this Agreement. This Agreement and the 
Multilateral Trade Agreements, and any amendments thereto, shall, upon the entry into force of this 
Agreement, be deposited with the Director-General of the WTO.
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4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by 
the provisions of that Agreement. Such Agreements shall be deposited with the Director-General 
to the Contracting Parties to GATT 1947. Upon the entry into force of this Agreement, such Agree-
ments shall be deposited with the Director-General of the WTO.

article XV. Withdrawal
1. Any Member may withdraw from this Agreement. Such withdrawal shall apply both to this 

Agreement and the Multilateral Trade Agreements and shall take effect upon the expiration of six 
months from the date on which written notice of withdrawal is received by the Director-General 
of the WTO.

2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of 
that Agreement.

article XVI. Miscellaneous provisions
1. Except as otherwise provided under this Agreement or the Multilateral Trade Agreements, 

the WTO shall be guided by the decisions, procedures and customary practices followed by the 
Contracting Parties to GATT 1947 and the bodies established in the framework of GATT 1947.

2. To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat of the 
WTO, and the Director-General to the Contracting Parties to GATT 1947, until such time as the 
Ministerial Conference has appointed a Director-General in accordance with paragraph 2 of Arti-
cle VI of this Agreement, shall serve as Director-General of the WTO.

3. In the event of a conflict between a provision of this Agreement and a provision of any of 
the Multilateral Trade Agreements, the provision of this Agreement shall prevail to the extent of 
the conflict.

4. Each Member shall ensure the conformity of its laws, regulations and administrative pro-
cedures with its obligations as provided in the annexed Agreements.

5. No reservations may be made in respect of any provision of this Agreement. Reservations 
in respect of any of the provisions of the Multilateral Trade Agreements may only be made to the 
extent provided for in those Agreements. Reservations in respect of a provision of a Plurilateral 
Trade Agreement shall be governed by the provisions of that Agreement.

6. This Agreement shall be registered in accordance with the provisions of Article 102 of the 
Charter of the United Nations.

Done at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four, in 
a single copy, in the English, French and Spanish languages, each text being authentic.
Explanatory notes:

The terms “country” or “countries” as used in this Agreement and the Multilateral Trade 
Agreements are to be understood to include any separate customs territory Member of the WTO.

In the case of a separate customs territory Member of the WTO, where an expression in this 
Agreement and the Multilateral Trade Agreements is qualified by the term “national”, such expres-
sion shall be read as pertaining to that customs territory, unless otherwise specified.



 Agreement establishing the World Trade Organization 135

lISt oF anneXeS

anneX 1

ANNEX 1A: Multilateral Agreements on Trade in Goods
General Agreement on Tariffs and Trade 1994
Agreement on Agriculture
Agreement on the Application of Sanitary and Phytosanitary Measures
Agreement on Textiles and Clothing
Agreement on Technical Barriers to Trade
Agreement on Trade-Related Investment Measures
Agreement on Implementation of Article  VI of the General Agreement on Tariffs and 

Trade 1994
Agreement on Implementation of Article  VII of the General Agreement on Tariffs and 

Trade 1994
Agreement on Preshipment Inspection
Agreement on Rules of Origin
Agreement on Import Licensing Procedures
Agreement on Subsidies and Countervailing Measures
Agreement on Safeguards

ANNEX 1B: General Agreement on Trade in Services and Annexes
ANNEX 1C: Agreement on Trade-Related Aspects of Intellectual Property Rights

anneX 2

Understanding on Rules and Procedures Governing the Settlement of Disputes

anneX 3

Trade Policy Review Mechanism

anneX 4

Plurilateral Trade Agreements
Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement
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140. MUltIlateral aGreeMentS on traDe In GooDS (anneX 1a oF tHe 
aGreeMent eStaBlISHInG tHe WorlD traDe orGanIZatIon)

140.(a)  General aGreeMent on tarIFFS anD traDe 1994
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1867, p. 190; reg. no. 31874

1. The General Agreement on Tariffs and Trade 1994 (“GATT 1994”) shall consist of:
(a) the provisions in the General Agreement on Tariffs and Trade, dated 30 October 1947, 

annexed to the Final Act Adopted at the Conclusion of the Second Session of the Preparatory Com-
mittee of the United Nations Conference on Trade and Employment (excluding the Protocol of 
Provisional Application), as rectified, amended or modified by the terms of legal instruments which 
have entered into force before the date of entry into force of the WTO Agreement;

(b) the provisions of the legal instruments set forth below that have entered into force under 
the GATT 1947 before the date of entry into force of the WTO Agreement: 
 (i) protocols and certifications relating to tariff concessions; 
 (ii) protocols of accession (excluding the provisions (a) concerning provisional appli-

cation and withdrawal of provisional application and (b) providing that Part II 
of GATT 1947 shall be applied provisionally to the fullest extent not inconsistent 
with legislation existing on the date of the Protocol); 

 (iii) decisions on waivers granted under Article XXV of GATT 1947 and still in force 
on the date of entry into force of the WTO Agreement1;

 (iv) other decisions of the Contracting Parties to GATT 1947;
(c) the Understandings set forth below: 

 (i) Understanding on the Interpretation of Article II:1(b) of the General Agreement 
on Tariffs and Trade 1994;

 (ii) Understanding on the Interpretation of Article XVII of the General Agreement on 
Tariffs and Trade 1994;

 (iii) Understanding on Balance-of-Payments Provisions of the General Agreement on 
Tariffs and Trade 1994;

 (iv) Understanding on the Interpretation of Article XXIV of the General Agreement 
on Tariffs and Trade 1994;

 (v) Understanding in Respect of Waivers of Obligations under the General Agreement 
on Tariffs and Trade 1994;

 (vi) Understanding on the Interpretation of Article XXVIII of the General Agreement 
on Tariffs and Trade 1994; and

(d) the Marrakesh Protocol to GATT 1994. 
2. Explanatory Notes
(a) The references to “contracting party” in the provisions of GATT 1994 shall be deemed to 

read “Member”. The references to “less-developed contracting party” and “developed contracting 

1 The waivers covered by this provision are listed in footnote 7 on pages 11 and 12 in Part II of 
document MTN/FA of 15 December 1993 and in MTN/FA/Corr.6 of 21 March 1994. The Ministerial 
Conference shall establish at its first session a revised list of waivers covered by this provision that adds 
any waivers granted under GATT 1947 after 15 December 1993 and before the date of entry into force of 
the WTO Agreement, and deletes the waivers which will have expired by that time.
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party” shall be deemed to read “developing country Member” and “developed country Member”. 
The references to “Executive Secretary” shall be deemed to read “Director-General of the WTO”.

(b) The references to the Contracting Parties acting jointly in Articles XV:1, XV:2, XV:8, 
XXXVIII and the Notes Ad Article XII and XVIII; and in the provisions on special exchange agree-
ments in Articles XV:2, XV:3, XV:6, XV:7 and XV:9 of GATT 1994 shall be deemed to be references 
to the WTO. The other functions that the provisions of GATT 1994 assign to the Contracting Parties 
acting jointly shall be allocated by the Ministerial Conference.
 (c)        (i) The text of GATT 1994 shall be authentic in English, French and Spanish.
 (ii) The text of GATT 1994 in the French language shall be subject to the rectifications 

of terms indicated in Annex A to document MTN.TNC/41.
 (iii) The authentic text of GATT 1994 in the Spanish language shall be the text in Vol-

ume IV of the Basic Instruments and Selected Documents series, subject to the 
rectifications of terms indicated in Annex B to document MTN.TNC/41.

3. (a) The provisions of Part II of GATT 1994 shall not apply to measures taken by a Member 
under specific mandatory legislation, enacted by that Member before it became a contracting party 
to GATT 1947, that prohibits the use, sale or lease of foreign-built or foreign-reconstructed vessels 
in commercial applications between points in national waters or the waters of an exclusive economic 
zone. This exemption applies to: (a) the continuation or prompt renewal of a non-conforming provi-
sion of such legislation; and (b) the amendment to a non-conforming provision of such legislation 
to the extent that the amendment does not decrease the conformity of the provision with Part II of 
GATT 1947. This exemption is limited to measures taken under legislation described above that is 
notified and specified prior to the date of entry into force of the WTO Agreement. If such legislation 
is subsequently modified to decrease its conformity with Part II of GATT 1994, it will no longer 
qualify for coverage under this paragraph. 

(b) The Ministerial Conference shall review this exemption not later than five years after 
the date of entry into force of the WTO Agreement and thereafter every two years for as long as the 
exemption is in force for the purpose of examining whether the conditions which created the need 
for the exemption still prevail.

(c) A Member whose measures are covered by this exemption shall annually submit a 
detailed statistical notification consisting of a five-year moving average of actual and expected deliv-
eries of relevant vessels as well as additional information on the use, sale, lease or repair of relevant 
vessels covered by this exemption.

(d) A Member that considers that this exemption operates in such a manner as to justify a 
reciprocal and proportionate limitation on the use, sale, lease or repair of vessels constructed in the 
territory of the Member invoking the exemption shall be free to introduce such a limitation subject 
to prior notification to the Ministerial Conference.

(e) This exemption is without prejudice to solutions concerning specific aspects of the legis-
lation covered by this exemption negotiated in sectoral agreements or in other fora.

UnDerStanDInG on tHe InterPretatIon oF artICle II:1(b) oF tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members hereby agree as follows:
1. In order to ensure transparency of the legal rights and obligations deriving from para-

graph 1(b) of Article II, the nature and level of any “other duties or charges” levied on bound tariff 
items, as referred to in that provision, shall be recorded in the Schedules of concessions annexed to 
GATT 1994 against the tariff item to which they apply. It is understood that such recording does not 
change the legal character of “other duties or charges”.

2. The date as of which “other duties or charges” are bound, for the purposes of Article II, shall 
be 15 April 1994. “Other duties or charges” shall therefore be recorded in the Schedules at the levels 
applying on this date. At each subsequent renegotiation of a concession or negotiation of a new con-
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cession the applicable date for the tariff item in question shall become the date of the incorporation 
of the new concession in the appropriate Schedule. However, the date of the instrument by which a 
concession on any particular tariff item was first incorporated into GATT 1947 or GATT 1994 shall 
also continue to be recorded in column 6 of the Loose-Leaf Schedules. 

3. “Other duties or charges” shall be recorded in respect of all tariff bindings. 
4. Where a tariff item has previously been the subject of a concession, the level of “other duties 

or charges” recorded in the appropriate Schedule shall not be higher than the level obtaining at the 
time of the first incorporation of the concession in that Schedule. It will be open to any Member 
to challenge the existence of an “other duty or charge”, on the ground that no such “other duty or 
charge” existed at the time of the original binding of the item in question, as well as the consistency 
of the recorded level of any “other duty or charge” with the previously bound level, for a period of 
three years after the date of entry into force of the WTO Agreement or three years after the date 
of deposit with the Director-General of the WTO of the instrument incorporating the Schedule in 
question into GATT 1994, if that is a later date.

5. The recording of “other duties or charges” in the Schedules is without prejudice to their 
consistency with rights and obligations under GATT 1994 other than those affected by paragraph 4. 
All Members retain the right to challenge, at any time, the consistency of any “other duty or charge” 
with such obligations.

6. For the purposes of this Understanding, the provisions of Articles  XXII and XXIII of 
GATT 1994 as elaborated and applied by the Dispute Settlement Understanding shall apply.

7. “Other duties or charges” omitted from a Schedule at the time of deposit of the instrument 
incorporating the Schedule in question into GATT 1994 with, until the date of entry into force of 
the WTO Agreement, the Director-General to the Contracting Parties to GATT 1947 or, thereafter, 
with the Director-General of the WTO, shall not subsequently be added to it and any “other duty 
or charge” recorded at a level lower than that prevailing on the applicable date shall not be restored 
to that level unless such additions or changes are made within six months of the date of deposit of 
the instrument.

8. The decision in paragraph 2 regarding the date applicable to each concession for the pur-
poses of paragraph 1(b) of Article II of GATT 1994 supersedes the decision regarding the applicable 
date taken on 26 March 1980 (BISD 27S/24).

UnDerStanDInG on tHe InterPretatIon oF artICle XVII oF tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members,
Noting that Article XVII provides for obligations on Members in respect of the activities of 

the state trading enterprises referred to in paragraph 1 of Article XVII, which are required to be 
consistent with the general principles of non-discriminatory treatment prescribed in GATT 1994 
for governmental measures affecting imports or exports by private traders;

Noting further that Members are subject to their GATT 1994 obligations in respect of those 
governmental measures affecting state trading enterprises;

Recognizing that this Understanding is without prejudice to the substantive disciplines pre-
scribed in Article XVII;

Hereby agree as follows:
1. In order to ensure the transparency of the activities of state trading enterprises, Members 

shall notify such enterprises to the Council for Trade in Goods, for review by the working party to 
be set up under paragraph 5, in accordance with the following working definition:

“Governmental and non-governmental enterprises, including marketing boards, which have 
been granted exclusive or special rights or privileges, including statutory or constitutional 
powers, in the exercise of which they influence through their purchases or sales the level or 
direction of imports or exports.”
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This notification requirement does not apply to imports of products for immediate or ultimate con-
sumption in governmental use or in use by an enterprise as specified above and not otherwise for 
resale or use in the production of goods for sale.

2. Each Member shall conduct a review of its policy with regard to the submission of notifica-
tions on state trading enterprises to the Council for Trade in Goods, taking account of the provi-
sions of this Understanding. In carrying out such a review, each Member should have regard to 
the need to ensure the maximum transparency possible in its notifications so as to permit a clear 
appreciation of the manner of operation of the enterprises notified and the effect of their operations 
on international trade.

3. Notifications shall be made in accordance with the questionnaire on state trading adopted 
on 24 May 1960 (BISD 9S/184-185), it being understood that Members shall notify the enterprises 
referred to in paragraph 1 whether or not imports or exports have in fact taken place.

4. Any Member which has reason to believe that another Member has not adequately met 
its notification obligation may raise the matter with the Member concerned. If the matter is not 
satisfactorily resolved it may make a counter-notification to the Council for Trade in Goods, for 
consideration by the working party set up under paragraph 5, simultaneously informing the Mem-
ber concerned.

5. A working party shall be set up, on behalf of the Council for Trade in Goods, to review 
notifications and counter-notifications. In the light of this review and without prejudice to para-
graph 4(c) of Article XVII, the Council for Trade in Goods may make recommendations with regard 
to the adequacy of notifications and the need for further information. The working party shall also 
review, in the light of the notifications received, the adequacy of the above-mentioned questionnaire 
on state trading and the coverage of state trading enterprises notified under paragraph 1. It shall also 
develop an illustrative list showing the kinds of relationships between governments and enterprises, 
and the kinds of activities, engaged in by these enterprises, which may be relevant for the purposes 
of Article XVII. It is understood that the Secretariat will provide a general background paper for 
the working party on the operations of state trading enterprises as they relate to international trade. 
Membership of the working party shall be open to all Members indicating their wish to serve on it. 
It shall meet within a year of the date of entry into force of the WTO Agreement and thereafter at 
least once a year. It shall report annually to the Council for Trade in Goods.2

UnDerStanDInG on tHe BalanCe-oF-PaYMentS ProVISIonS oF tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members,
Recognizing the provisions of Articles XII and XVIII:B of GATT 1994 and of the Declara-

tion on Trade Measures Taken for Balance-of-Payments Purposes adopted on 28 November 1979 
(BISD 26S/205-209, referred to in this Understanding as the “1979 Declaration”) and in order to 
clarify such provisions3;

Hereby agree as follows:

application of measures
1. Members confirm their commitment to announce publicly, as soon as possible, time-sched-

ules for the removal of restrictive import measures taken for balance-of-payments purposes. It is 

2 The activities of this working party shall be coordinated with those of the working group pro-
vided for in Section III of the Ministerial Decision on Notification Procedures adopted on 15 April 1994.

3 Nothing in this Understanding is intended to modify the rights and obligations of Members 
under Articles XII or XVIII:B of GATT 1994. The provisions of Articles XXII and XXIII of GATT 1994 
as elaborated and applied by the Dispute Settlement Understanding may be invoked with respect to 
any matters arising from the application of restrictive import measures taken for balance-of-payments 
purposes.
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understood that such time-schedules may be modified as appropriate to take into account changes 
in the balance-of-payments situation. Whenever a time-schedule is not publicly announced by a 
Member, that Member shall provide justification as to the reasons therefor.

2. Members confirm their commitment to give preference to those measures which have the 
least disruptive effect on trade. Such measures (referred to in this Understanding as “price-based 
measures”) shall be understood to include import surcharges, import deposit requirements or other 
equivalent trade measures with an impact on the price of imported goods. It is understood that, 
notwithstanding the provisions of Article II, price-based measures taken for balance-of-payments 
purposes may be applied by a Member in excess of the duties inscribed in the Schedule of that Mem-
ber. Furthermore, that Member shall indicate the amount by which the price-based measure exceeds 
the bound duty clearly and separately under the notification procedures of this Understanding. 

3. Members shall seek to avoid the imposition of new quantitative restrictions for balance-of-
payments purposes unless, because of a critical balance-of-payments situation, price-based meas-
ures cannot arrest a sharp deterioration in the external payments position. In those cases in which 
a Member applies quantitative restrictions, it shall provide justification as to the reasons why price-
based measures are not an adequate instrument to deal with the balance-of-payments situation. A 
Member maintaining quantitative restrictions shall indicate in successive consultations the progress 
made in significantly reducing the incidence and restrictive effect of such measures. It is understood 
that not more than one type of restrictive import measure taken for balance-of-payments purposes 
may be applied on the same product.

4. Members confirm that restrictive import measures taken for balance-of-payments purposes 
may only be applied to control the general level of imports and may not exceed what is necessary to 
address the balance-of-payments situation. In order to minimize any incidental protective effects, 
a Member shall administer restrictions in a transparent manner. The authorities of the importing 
Member shall provide adequate justification as to the criteria used to determine which products are 
subject to restriction. As provided in paragraph 3 of Article XII and paragraph 10 of Article XVIII, 
Members may, in the case of certain essential products, exclude or limit the application of sur-
charges applied across the board or other measures applied for balance-of-payments purposes. The 
term “essential products” shall be understood to mean products which meet basic consumption 
needs or which contribute to the Member’s effort to improve its balance-of-payments situation, such 
as capital goods or inputs needed for production. In the administration of quantitative restrictions, 
a Member shall use discretionary licensing only when unavoidable and shall phase it out progres-
sively. Appropriate justification shall be provided as to the criteria used to determine allowable 
import quantities or values.

Procedures for balance-of-payments consultations
5. The Committee on Balance-of-Payments Restrictions (referred to in this Understanding as 

the “Committee”) shall carry out consultations in order to review all restrictive import measures 
taken for balance-of-payments purposes. The membership of the Committee is open to all Members 
indicating their wish to serve on it. The Committee shall follow the procedures for consultations 
on balance-of-payments restrictions approved on 28 April 1970 (BISD 18S/48-53, referred to in this 
Understanding as “full consultation procedures”), subject to the provisions set out below.

6. A Member applying new restrictions or raising the general level of its existing restrictions 
by a substantial intensification of the measures shall enter into consultations with the Committee 
within four months of the adoption of such measures. The Member adopting such measures may 
request that a consultation be held under paragraph 4(a) of Article XII or paragraph 12(a) of Arti-
cle XVIII as appropriate. If no such request has been made, the Chairman of the Committee shall 
invite the Member to hold such a consultation. Factors that may be examined in the consultation 
would include, inter alia, the introduction of new types of restrictive measures for balance-of-pay-
ments purposes, or an increase in the level or product coverage of restrictions.

7. All restrictions applied for balance-of-payments purposes shall be subject to periodic review 
in the Committee under paragraph 4(b) of Article XII or under paragraph 12(b) of Article XVIII, 
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subject to the possibility of altering the periodicity of consultations in agreement with the consult-
ing Member or pursuant to any specific review procedure that may be recommended by the General 
Council.

8. Consultations may be held under the simplified procedures approved on 19 December 1972 
(BISD 20S/47-49, referred to in this Understanding as “simplified consultation procedures”) in the 
case of least-developed country Members or in the case of developing country Members which 
are pursuing liberalization efforts in conformity with the schedule presented to the Committee in 
previous consultations. Simplified consultation procedures may also be used when the Trade Policy 
Review of a developing country Member is scheduled for the same calendar year as the date fixed 
for the consultations. In such cases the decision as to whether full consultation procedures should 
be used will be made on the basis of the factors enumerated in paragraph 8 of the 1979 Declaration. 
Except in the case of least-developed country Members, no more than two successive consultations 
may be held under simplified consultation procedures.

Notification and Documentation
9. A Member shall notify to the General Council the introduction of or any changes in the 

application of restrictive import measures taken for balance-of-payments purposes, as well as any 
modifications in time-schedules for the removal of such measures as announced under paragraph 1. 
Significant changes shall be notified to the General Council prior to or not later than 30 days after 
their announcement. On a yearly basis, each Member shall make available to the Secretariat a con-
solidated notification, including all changes in laws, regulations, policy statements or public notices, 
for examination by Members. Notifications shall include full information, as far as possible, at the 
tariff-line level, on the type of measures applied, the criteria used for their administration, product 
coverage and trade flows affected.

10. At the request of any Member, notifications may be reviewed by the Committee. Such 
reviews would be limited to the clarification of specific issues raised by a notification or examination 
of whether a consultation under paragraph 4(a) of Article XII or paragraph 12(a) of Article XVIII 
is required. Members which have reasons to believe that a restrictive import measure applied by 
another Member was taken for balance-of-payments purposes may bring the matter to the attention 
of the Committee. The Chairman of the Committee shall request information on the measure and 
make it available to all Members. Without prejudice to the right of any member of the Committee to 
seek appropriate clarifications in the course of consultations, questions may be submitted in advance 
for consideration by the consulting Member. 

11. The consulting Member shall prepare a Basic Document for the consultations which, in 
addition to any other information considered to be relevant, should include:  (a) an overview of 
the balance-of-payments situation and prospects, including a consideration of the internal and 
external factors having a bearing on the balance-of-payments situation and the domestic policy 
measures taken in order to restore equilibrium on a sound and lasting basis; (b) a full descrip-
tion of the restrictions applied for balance-of-payments purposes, their legal basis and steps taken 
to reduce incidental protective effects; (c) measures taken since the last consultation to liberalize 
import restrictions, in the light of the conclusions of the Committee; (d)  a plan for the elimination 
and progressive relaxation of remaining restrictions. References may be made, when relevant, to the 
information provided in other notifications or reports made to the WTO. Under simplified consul-
tation procedures, the consulting Member shall submit a written statement containing essential 
information on the elements covered by the Basic Document.

12. The Secretariat shall, with a view to facilitating the consultations in the Committee, 
prepare a factual background paper dealing with the different aspects of the plan for consulta-
tions. In the case of developing country Members, the Secretariat document shall include relevant 
background and analytical material on the incidence of the external trading environment on the 
balance-of-payments situation and prospects of the consulting Member. The technical assistance 
services of the Secretariat shall, at the request of a developing country Member, assist in preparing 
the documentation for the consultations.
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Conclusions of balance-of-payments consultations
13. The Committee shall report on its consultations to the General Council. When full con-

sultation procedures have been used, the report should indicate the Committee’s conclusions on 
the different elements of the plan for consultations, as well as the facts and reasons on which they 
are based. The Committee shall endeavour to include in its conclusions proposals for recommenda-
tions aimed at promoting the implementation of Articles XII and XVIII:B, the 1979 Declaration and 
this Understanding. In those cases in which a time-schedule has been presented for the removal of 
restrictive measures taken for balance-of-payments purposes, the General Council may recommend 
that, in adhering to such a time-schedule, a Member shall be deemed to be in compliance with its 
GATT 1994 obligations. Whenever the General Council has made specific recommendations, the 
rights and obligations of Members shall be assessed in the light of such recommendations. In the 
absence of specific proposals for recommendations by the General Council, the Committee’s conclu-
sions should record the different views expressed in the Committee. When simplified consultation 
procedures have been used, the report shall include a summary of the main elements discussed in 
the Committee and a decision on whether full consultation procedures are required.

UnDerStanDInG on tHe InterPretatIon oF artICle XXIV oF tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members,
Having regard to the provisions of Article XXIV of GATT 1994;
Recognizing that customs unions and free trade areas have greatly increased in number and 

importance since the establishment of GATT 1947 and today cover a significant proportion of world 
trade;

Recognizing the contribution to the expansion of world trade that may be made by closer inte-
gration between the economies of the parties to such agreements;

Recognizing also that such contribution is increased if the elimination between the constituent 
territories of duties and other restrictive regulations of commerce extends to all trade, and dimin-
ished if any major sector of trade is excluded;

Reaffirming that the purpose of such agreements should be to facilitate trade between the 
constituent territories and not to raise barriers to the trade of other Members with such territories; 
and that in their formation or enlargement the parties to them should to the greatest possible extent 
avoid creating adverse effects on the trade of other Members;

Convinced also of the need to reinforce the effectiveness of the role of the Council for Trade 
in Goods in reviewing agreements notified under Article XXIV, by clarifying the criteria and pro-
cedures for the assessment of new or enlarged agreements, and improving the transparency of all 
Article XXIV agreements;

Recognizing the need for a common understanding of the obligations of Members under para-
graph 12 of Article XXIV;

Hereby agree as follows:
1. Customs unions, free-trade areas, and interim agreements leading to the formation of a 

customs union or free-trade area, to be consistent with Article XXIV, must satisfy, inter alia, the 
provisions of paragraphs 5, 6, 7 and 8 of that Article.

article XXIV:5
2. The evaluation under paragraph 5(a) of Article XXIV of the general incidence of the duties 

and other regulations of commerce applicable before and after the formation of a customs union 
shall in respect of duties and charges be based upon an overall assessment of weighted average 
tariff rates and of customs duties collected. This assessment shall be based on import statistics for 
a previous representative period to be supplied by the customs union, on a tariff-line basis and in 
values and quantities, broken down by WTO country of origin. The Secretariat shall compute the 
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weighted average tariff rates and customs duties collected in accordance with the methodology used 
in the assessment of tariff offers in the Uruguay Round of Multilateral Trade Negotiations. For this 
purpose, the duties and charges to be taken into consideration shall be the applied rates of duty. It 
is recognized that for the purpose of the overall assessment of the incidence of other regulations 
of commerce for which quantification and aggregation are difficult, the examination of individual 
measures, regulations, products covered and trade flows affected may be required.

3. The “reasonable length of time” referred to in paragraph 5(c) of Article XXIV should exceed 
10 years only in exceptional cases. In cases where Members parties to an interim agreement believe 
that 10 years would be insufficient they shall provide a full explanation to the Council for Trade in 
Goods of the need for a longer period.

article XXIV:6
4. Paragraph 6 of Article XXIV establishes the procedure to be followed when a Member form-

ing a customs union proposes to increase a bound rate of duty. In this regard Members reaffirm that 
the procedure set forth in Article XXVIII, as elaborated in the guidelines adopted on 10 Novem-
ber 1980 (BISD 27S/26-28) and in the Understanding on the Interpretation of Article XXVIII of 
GATT 1994, must be commenced before tariff concessions are modified or withdrawn upon the 
formation of a customs union or an interim agreement leading to the formation of a customs union. 

5. These negotiations will be entered into in good faith with a view to achieving mutually satis-
factory compensatory adjustment. In such negotiations, as required by paragraph 6 of Article XXIV, 
due account shall be taken of reductions of duties on the same tariff line made by other constituents 
of the customs union upon its formation. Should such reductions not be sufficient to provide the 
necessary compensatory adjustment, the customs union would offer compensation, which may take 
the form of reductions of duties on other tariff lines. Such an offer shall be taken into consideration 
by the Members having negotiating rights in the binding being modified or withdrawn. Should 
the compensatory adjustment remain unacceptable, negotiations should be continued. Where, 
despite such efforts, agreement in negotiations on compensatory adjustment under Article XXVIII 
as elaborated by the Understanding on the Interpretation of Article XXVIII of GATT 1994 cannot 
be reached within a reasonable period from the initiation of negotiations, the customs union shall, 
nevertheless, be free to modify or withdraw the concessions; affected Members shall then be free to 
withdraw substantially equivalent concessions in accordance with Article XXVIII.

6. GATT 1994 imposes no obligation on Members benefiting from a reduction of duties con-
sequent upon the formation of a customs union, or an interim agreement leading to the formation 
of a customs union, to provide compensatory adjustment to its constituents.

review of customs unions and free-trade areas
7. All notifications made under paragraph 7(a) of Article XXIV shall be examined by a working 

party in the light of the relevant provisions of GATT 1994 and of paragraph 1 of this Understand-
ing. The working party shall submit a report to the Council for Trade in Goods on its findings in 
this regard. The Council for Trade in Goods may make such recommendations to Members as it 
deems appropriate.

8. In regard to interim agreements, the working party may in its report make appropriate 
recommendations on the proposed time-frame and on measures required to complete the forma-
tion of the customs union or free-trade area. It may if necessary provide for further review of the 
agreement.

9. Members parties to an interim agreement shall notify substantial changes in the plan and 
schedule included in that agreement to the Council for Trade in Goods and, if so requested, the 
Council shall examine the changes.

10. Should an interim agreement notified under paragraph 7(a) of Article XXIV not include 
a plan and schedule, contrary to paragraph 5(c) of Article XXIV, the working party shall in its 
report recommend such a plan and schedule. The parties shall not maintain or put into force, as 
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the case may be, such agreement if they are not prepared to modify it in accordance with these 
recommendations. Provision shall be made for subsequent review of the implementation of the 
recommendations.

11. Customs unions and constituents of free-trade areas shall report periodically to the Coun-
cil for Trade in Goods, as envisaged by the Contracting Parties to GATT 1947 in their instruction to 
the GATT 1947 Council concerning reports on regional agreements (BISD 18S/38), on the operation 
of the relevant agreement. Any significant changes and/or developments in the agreements should 
be reported as they occur. 

Dispute Settlement
12. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by 

the Dispute Settlement Understanding may be invoked with respect to any matters arising from 
the application of those provisions of Article XXIV relating to customs unions, free-trade areas or 
interim agreements leading to the formation of a customs union or free-trade area.

article XXIV:12
13. Each Member is fully responsible under GATT 1994 for the observance of all provisions 

of GATT 1994, and shall take such reasonable measures as may be available to it to ensure such 
observance by regional and local governments and authorities within its territory.

14. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by 
the Dispute Settlement Understanding may be invoked in respect of measures affecting its obser-
vance taken by regional or local governments or authorities within the territory of a Member. When 
the Dispute Settlement Body has ruled that a provision of GATT 1994 has not been observed, the 
responsible Member shall take such reasonable measures as may be available to it to ensure its obser-
vance. The provisions relating to compensation and suspension of concessions or other obligations 
apply in cases where it has not been possible to secure such observance.

15. Each Member undertakes to accord sympathetic consideration to and afford adequate 
opportunity for consultation regarding any representations made by another Member concerning 
measures affecting the operation of GATT 1994 taken within the territory of the former.

UnDerStanDInG In reSPeCt oF WaIVerS oF oBlIGatIonS UnDer tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members hereby agree as follows:
1. A request for a waiver or for an extension of an existing waiver shall describe the measures 

which the Member proposes to take, the specific policy objectives which the Member seeks to pursue 
and the reasons which prevent the Member from achieving its policy objectives by measures consist-
ent with its obligations under GATT 1994.

2. Any waiver in effect on the date of entry into force of the WTO Agreement shall terminate, 
unless extended in accordance with the procedures above and those of Article IX of the WTO 
Agreement, on the date of its expiry or two years from the date of entry into force of the WTO 
Agreement, whichever is earlier.

3. Any Member considering that a benefit accruing to it under GATT 1994 is being nullified 
or impaired as a result of:

(a) the failure of the Member to whom a waiver was granted to observe the terms or condi-
tions of the waiver, or

(b) the application of a measure consistent with the terms and conditions of the waiver 
may invoke the provisions of Article XXIII of GATT 1994 as elaborated and applied by the Dispute 
Settlement Understanding.
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UnDerStanDInG on tHe InterPretatIon oF artICle XXVIII oF tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members hereby agree as follows:
1. For the purposes of modification or withdrawal of a concession, the Member which has 

the highest ratio of exports affected by the concession (i.e. exports of the product to the market of 
the Member modifying or withdrawing the concession) to its total exports shall be deemed to have 
a principal supplying interest if it does not already have an initial negotiating right or a principal 
supplying interest as provided for in paragraph 1 of Article XXVIII. It is however agreed that this 
paragraph will be reviewed by the Council for Trade in Goods five years from the date of entry into 
force of the WTO Agreement with a view to deciding whether this criterion has worked satisfacto-
rily in securing a redistribution of negotiating rights in favour of small and medium-sized exporting 
Members. If this is not the case, consideration will be given to possible improvements, including, in 
the light of the availability of adequate data, the adoption of a criterion based on the ratio of exports 
affected by the concession to exports to all markets of the product in question.

2. Where a Member considers that it has a principal supplying interest in terms of paragraph 1, 
it should communicate its claim in writing, with supporting evidence, to the Member proposing to 
modify or withdraw a concession, and at the same time inform the Secretariat. Paragraph 4 of the 
“Procedures for Negotiations under Article XXVIII” adopted on 10 November 1980 (BISD 27S/26-
28) shall apply in these cases.

3. In the determination of which Members have a principal supplying interest (whether as 
provided for in paragraph 1 above or in paragraph 1 of Article XXVIII) or substantial interest, 
only trade in the affected product which has taken place on an MFN basis shall be taken into con-
sideration. However, trade in the affected product which has taken place under non-contractual 
preferences shall also be taken into account if the trade in question has ceased to benefit from such 
preferential treatment, thus becoming MFN trade, at the time of the negotiation for the modification 
or withdrawal of the concession, or will do so by the conclusion of that negotiation.

4. When a tariff concession is modified or withdrawn on a new product (i.e. a product for 
which three years’ trade statistics are not available) the Member possessing initial negotiating rights 
on the tariff line where the product is or was formerly classified shall be deemed to have an initial 
negotiating right in the concession in question. The determination of principal supplying and sub-
stantial interests and the calculation of compensation shall take into account, inter alia, production 
capacity and investment in the affected product in the exporting Member and estimates of export 
growth, as well as forecasts of demand for the product in the importing Member. For the purposes of 
this paragraph, “new product” is understood to include a tariff item created by means of a breakout 
from an existing tariff line.

5. Where a Member considers that it has a principal supplying or a substantial interest in terms 
of paragraph 4, it should communicate its claim in writing, with supporting evidence, to the Mem-
ber proposing to modify or withdraw a concession, and at the same time inform the Secretariat. 
Paragraph 4 of the above-mentioned “Procedures for Negotiations under Article XXVIII” shall 
apply in these cases.

6. When an unlimited tariff concession is replaced by a tariff rate quota, the amount of com-
pensation provided should exceed the amount of the trade actually affected by the modification of 
the concession. The basis for the calculation of compensation should be the amount by which future 
trade prospects exceed the level of the quota. It is understood that the calculation of future trade 
prospects should be based on the greater of:

(a) the average annual trade in the most recent representative three-year period, increased 
by the average annual growth rate of imports in that same period, or by 10 per cent, whichever is 
the greater; or

(b) trade in the most recent year increased by 10 per cent. 
In no case shall a Member’s liability for compensation exceed that which would be entailed by com-
plete withdrawal of the concession.
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7. Any Member having a principal supplying interest, whether as provided for in paragraph 
1 above or in paragraph 1 of Article XXVIII, in a concession which is modified or withdrawn shall 
be accorded an initial negotiating right in the compensatory concessions, unless another form of 
compensation is agreed by the Members concerned.

MarraKeSH ProtoCol to tHe  
General aGreeMent on tarIFFS anD traDe 1994

Members, 
Having carried out negotiations within the framework of GATT 1947, pursuant to the Ministe-

rial Declaration on the Uruguay Round,
Hereby agree as follows:
1. The schedule annexed to this Protocol relating to a Member shall become a Schedule to 

GATT 1994 relating to that Member on the day on which the WTO Agreement enters into force for 
that Member. Any schedule submitted in accordance with the Ministerial Decision on measures in 
favour of least-developed countries shall be deemed to be annexed to this Protocol.

2. The tariff reductions agreed upon by each Member shall be implemented in five equal rate 
reductions, except as may be otherwise specified in a Member’s Schedule. The first such reduction 
shall be made effective on the date of entry into force of the WTO Agreement, each successive 
reduction shall be made effective on 1 January of each of the following years, and the final rate 
shall become effective no later than the date four years after the date of entry into force of the WTO 
Agreement, except as may be otherwise specified in that Member’s Schedule. Unless otherwise spec-
ified in its Schedule, a Member that accepts the WTO Agreement after its entry into force shall, on 
the date that Agreement enters into force for it, make effective all rate reductions that have already 
taken place together with the reductions which it would under the preceding sentence have been 
obligated to make effective on 1 January of the year following, and shall make effective all remain-
ing rate reductions on the schedule specified in the previous sentence. The reduced rate should in 
each stage be rounded off to the first decimal. For agricultural products, as defined in Article 2 of 
the Agreement on Agriculture, the staging of reductions shall be implemented as specified in the 
relevant parts of the schedules.

3. The implementation of the concessions and commitments contained in the schedules 
annexed to this Protocol shall, upon request, be subject to multilateral examination by the Mem-
bers. This would be without prejudice to the rights and obligations of Members under Agreements 
in Annex 1A of the WTO Agreement.

4. After the schedule annexed to this Protocol relating to a Member has become a Schedule 
to GATT 1994 pursuant to the provisions of paragraph 1, such Member shall be free at any time to 
withhold or to withdraw in whole or in part the concession in such Schedule with respect to any 
product for which the principal supplier is any other Uruguay Round participant the schedule of 
which has not yet become a Schedule to GATT 1994. Such action can, however, only be taken after 
written notice of any such withholding or withdrawal of a concession has been given to the Council 
for Trade in Goods and after consultations have been held, upon request, with any Member, the 
relevant schedule relating to which has become a Schedule to GATT 1994 and which has a substan-
tial interest in the product involved. Any concessions so withheld or withdrawn shall be applied on 
and after the day on which the schedule of the Member which has the principal supplying interest 
becomes a Schedule to GATT 1994.

5. (a) Without prejudice to the provisions of paragraph 2 of Article 4 of the Agreement on 
Agriculture, for the purpose of the reference in paragraphs 1:(b) and 1(c) of Article II of GATT 1994 
to the date of that Agreement, the applicable date in respect of each product which is the subject of 
a concession provided for in a schedule of concessions annexed to this Protocol shall be the date of 
this Protocol.
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(b) For the purpose of the reference in paragraph 6(a) of Article II of GATT 1994 to the date of 
that Agreement, the applicable date in respect of a schedule of concessions annexed to this Protocol 
shall be the date of this Protocol.

6. In cases of modification or withdrawal of concessions relating to non-tariff measures as con-
tained in Part III of the schedules, the provisions of Article XXVIII of GATT 1994 and the “Proce-
dures for Negotiations under Article XXVIII” adopted on 10 November 1980 (BISD 27S/26-28) shall 
apply. This would be without prejudice to the rights and obligations of Members under GATT 1994.

7. In each case in which a schedule annexed to this Protocol results for any product in treat-
ment less favourable than was provided for such product in the Schedules of GATT 1947 prior to the 
entry into force of the WTO Agreement, the Member to whom the schedule relates shall be deemed 
to have taken appropriate action as would have been otherwise necessary under the relevant provi-
sions of Article XXVIII of GATT 1947 or 1994. The provisions of this paragraph shall apply only to 
Egypt, Peru, South Africa and Uruguay.

8. The Schedules annexed hereto are authentic in the English, French or Spanish language as 
specified in each Schedule.

9. The date of this Protocol is 15 April 1994. 
[The agreed schedules of participants are annexed to the Marrakesh Protocol in the treaty copy 

of the WTO Agreement. See United Nations, Treaty Series, vol. 1867, p. 243.]

140.(b)  General aGreeMent on tarIFFS anD traDe 
(Gatt 1947)*1

Done at Geneva on 30 october 1947

entry into force: Provisionally on 1 January 1948

United nations, Treaty Series, vol. 55, p. 194; reg. no. 814

The Governments of the Commonwealth of Australia, the Kingdom of Belgium, the United 
States of Brazil, Burma, Canada, Ceylon, the Republic of Chile, the Republic of China, the Republic 
of Cuba, the Czechoslovak Republic, the French Republic, India, Lebanon, the Grand-Duchy of 
Luxemburg, the Kingdom of the Netherlands, New Zealand, the Kingdom of Norway, Pakistan, 
Southern Rhodesia, Syria, the Union of South Africa, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America:

Recognizing that their relations in the field of trade and economic endeavour should be con-
ducted with a view to raising standards of living, ensuring full employment and a large and steadily 
growing volume of real income and effective demand, developing the full use of the resources of the 
world and expanding the production and exchange of goods,

Being desirous of contributing to these objectives by entering into reciprocal and mutually 
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to 
trade and to the elimination of discriminatory treatment in international commerce,

Have through their Representatives agreed as follows:

1* This is the complete text of the General Agreement together with all the amendments which 
became effective since its entry into force.
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Part I

article I. General most-favoured-nation treatment
1. With respect to customs duties and charges of any kind imposed on or in connection with 

importation or exportation or imposed on the international transfer of payments for imports or 
exports, and with respect to the method of levying such duties and charges, and with respect to all 
rules and formalities in connection with importation and exportation, and with respect to all mat-
ters referred to in paragraphs 2 and 4 of Article III,* any advantage, favour, privilege or immunity 
granted by any contracting party to any product originating in or destined for any other country 
shall be accorded immediately and unconditionally to the like product originating in or destined 
for the territories of all other contracting parties.

2. The provisions of paragraph 1 of this Article shall not require the elimination of any prefer-
ences in respect of import duties or charges which do not exceed the levels provided for in para-
graph 4 of this Article and which fall within the following descriptions:

(a) Preferences in force exclusively between two or more of the territories listed in Annex A, 
subject to the conditions set forth therein; 

(b) Preferences in force exclusively between two or more territories which on July 1, 1939, were 
connected by common sovereignty or relations of protection or suzerainty and which are listed in 
Annexes B, C and D, subject to the conditions set forth therein;

(c) Preferences in force exclusively between the United States of America and the Republic of 
Cuba;

(d) Preferences in force exclusively between neighbouring countries listed in Annexes E 
and F.

3. The provisions of paragraph 1 shall not apply to preferences between the countries formerly 
a part of the Ottoman Empire and detached from it on July 24, 1923, provided such preferences are 
approved under paragraph 5,1 of Article XXV which shall be applied in this respect in the light of 
paragraph 1 of Article XXIX.

4. The margin of preference on any product in respect of which a preference is permitted under 
paragraph 2 of this Article but is not specifically set forth as a maximum margin of preference in the 
appropriate Schedule annexed to this Agreement shall not exceed:

(a) in respect of duties or charges on any product described in such Schedule, the difference 
between the most-favoured-nation and preferential rates provided for therein; if no preferential rate is 
provided for, the preferential rate shall for the purposes of this paragraph be taken to be that in force 
on April 10, 1947, and, if no most-favoured-nation rate is provided for, the margin shall not exceed the 
difference between the most-favoured-nation and preferential rates existing on April 10, 1947;

(b) in respect of duties or charges on any product not described in the appropriate Schedule, 
the difference between the most-favoured-nation and preferential rates existing on April 10, 1947.

In the case of the contracting parties named in Annex G, the date of April 10, 1947, referred 
to in subparagraph (a) and (b) of this paragraph shall be replaced by the respective dates set forth 
in that Annex.

article II. Schedules of concessions
1. (a) Each contracting party shall accord to the commerce of the other contracting parties 

treatment no less favourable than that provided for in the appropriate Part of the appropriate Sched-
ule annexed to this Agreement.

(b) The products described in Part I of the Schedule relating to any contracting party, which 
are the products of territories of other contracting parties, shall, on their importation into the ter-
ritory to which the Schedule relates, and subject to the terms, conditions or qualifications set forth 

1 The authentic text erroneously reads “subparagraph 5 (a)”.
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in that Schedule, be exempt from ordinary customs duties in excess of those set forth and provided 
therein.  Such products shall also be exempt from all other duties or charges of any kind imposed 
on or in connection with the importation in excess of those imposed on the date of this Agreement 
or those directly and mandatorily required to be imposed thereafter by legislation in force in the 
importing territory on that date.

(c) The products described in Part II of the Schedule relating to any contracting party which 
are the products of territories entitled under Article I to receive preferential treatment upon impor-
tation into the territory to which the Schedule relates shall, on their importation into such territory, 
and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt from 
ordinary customs duties in excess of those set forth and provided for in Part II of that Schedule. Such 
products shall also be exempt from all other duties or charges of any kind imposed on or in connec-
tion with importation in excess of those imposed on the date of this Agreement or those directly or 
mandatorily required to be imposed thereafter by legislation in force in the importing territory on 
that date. Nothing in this Article shall prevent any contracting party from maintaining its require-
ments existing on the date of this Agreement as to the eligibility of goods for entry at preferential 
rates of duty.

2. Nothing in this Article shall prevent any contracting party from imposing at any time on 
the importation of any product:

(a) a charge equivalent to an internal tax imposed consistently with the provisions of para-
graph 2 of Article III* in respect of the like domestic product or in respect of an article from which 
the imported product has been manufactured or produced in whole or in part;

(b) any anti-dumping or countervailing duty applied consistently with the provisions of 
Article VI;*

(c) fees or other charges commensurate with the cost of services rendered.
3. No contracting party shall alter its method of determining dutiable value or of converting 

currencies so as to impair the value of any of the concessions provided for in the appropriate Sched-
ule annexed to this Agreement.

4. If any contracting party establishes, maintains or authorizes, formally or in effect, a monop-
oly of the importation of any product described in the appropriate Schedule annexed to this Agree-
ment, such monopoly shall not, except as provided for in that Schedule or as otherwise agreed 
between the parties which initially negotiated the concession, operate so as to afford protection on 
the average in excess of the amount of protection provided for in that Schedule. The provisions of 
this paragraph shall not limit the use by contracting parties of any form of assistance to domestic 
producers permitted by other provisions of this Agreement.*

5. If any contracting party considers that a product is not receiving from another contract-
ing party the treatment which the first contracting party believes to have been contemplated by a 
concession provided for in the appropriate Schedule annexed to this Agreement, it shall bring the 
matter directly to the attention of the other contracting party. If the latter agrees that the treatment 
contemplated was that claimed by the first contracting party, but declares that such treatment can-
not be accorded because a court or other proper authority has ruled to the effect that the product 
involved cannot be classified under the tariff laws of such contracting party so as to permit the 
treatment contemplated in this Agreement, the two contracting parties, together with any other 
contracting parties substantially interested, shall enter promptly into further negotiations with a 
view to a compensatory adjustment of the matter.

6. (a) The specific duties and charges included in the Schedules relating to contracting parties 
members of the International Monetary Fund, and margins of preference in specific duties and 
charges maintained by such contracting parties, are expressed in the appropriate currency at the par 
value accepted or provisionally recognized by the Fund at the date of this Agreement. Accordingly, 
in case this par value is reduced consistently with the Articles of Agreement of the International 
Monetary Fund by more than twenty per centum, such specific duties and charges and margins of 
preference may be adjusted to take account of such reduction; provided that the Contracting Par-
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ties (i.e., the contracting parties acting jointly as provided for in Article XXV) concur that such 
adjustments will not impair the value of the concessions provided for in the appropriate Schedule 
or elsewhere in this Agreement, due account being taken of all factors which may influence the need 
for, or urgency of, such adjustments.

(b) Similar provisions shall apply to any contracting party not a member of the Fund, as from 
the date on which such contracting party becomes a member of the Fund or enters into a special 
exchange agreement in pursuance of Article XV.

7. The Schedules annexed to this Agreement are hereby made an integral part of Part I of this 
Agreement.

Part II

article III. national treatment on internal taxation and regulation

1. The contracting parties recognize that internal taxes and other internal charges, and laws, 
regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, 
distribution or use of products, and internal quantitative regulations requiring the mixture, pro-
cessing or use of products in specified amounts or proportions, should not be applied to imported 
or domestic products so as to afford protection to domestic production.*

2. The products of the territory of any contracting party imported into the territory of any 
other contracting party shall not be subject, directly or indirectly, to internal taxes or other inter-
nal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. 
Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to 
imported or domestic products in a manner contrary to the principles set forth in paragraph 1.*

3. With respect to any existing internal tax which is inconsistent with the provisions of para-
graph 2, but which is specifically authorized under a trade agreement, in force on April 10, 1947, 
in which the import duty on the taxed product is bound against increase, the contracting party 
imposing the tax shall be free to postpone the application of the provisions of paragraph 2 to such 
tax until such time as it can obtain release from the obligations of such trade agreement in order to 
permit the increase of such duty to the extent necessary to compensate for the elimination of the 
protective element of the tax.

4. The products of the territory of any contracting party imported into the territory of any 
other contracting party shall be accorded treatment no less favourable than that accorded to like 
products of national origin in respect of all laws, regulations and requirements affecting their inter-
nal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this para-
graph shall not prevent the application of differential internal transportation charges which are 
based exclusively on the economic operation of the means of transport and not on the nationality 
of the product.

5. No contracting party shall establish or maintain any internal quantitative regulation 
relating to the mixture, processing or use of products in specified amounts or proportions which 
requires, directly or indirectly, that any specified amount or proportion of any product which is the 
subject of the regulation must be supplied from domestic sources. Moreover, no contracting party 
shall otherwise apply internal quantitative regulations in a manner contrary to the principles set 
forth in paragraph 1.*

6. The provisions of paragraph 5 shall not apply to any internal quantitative regulation in 
force in the territory of any contracting party on July 1, 1939, April 10, 1947, or March 24, 1948, 
at the option of that contracting party; Provided that any such regulation which is contrary to the 
provisions of paragraph 5 shall not be modified to the detriment of imports and shall be treated as 
a customs duty for the purpose of negotiation.

7. No internal quantitative regulation relating to the mixture, processing or use of products in 
specified amounts or proportions shall be applied in such a manner as to allocate any such amount 
or proportion among external sources of supply.
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8. (a) The provisions of this Article shall not apply to laws, regulations or requirements govern-
ing the procurement by governmental agencies of products purchased for governmental purposes 
and not with a view to commercial resale or with a view to use in the production of goods for com-
mercial sale.

(b) The provisions of this Article shall not prevent the payment of subsidies exclusively to 
domestic producers, including payments to domestic producers derived from the proceeds of inter-
nal taxes or charges applied consistently with the provisions of this Article and subsidies effected 
through governmental purchases of domestic products.

9. The contracting parties recognize that internal maximum price control measures, even 
though conforming to the other provisions of this Article, can have effects prejudicial to the interests 
of contracting parties supplying imported products. Accordingly, contracting parties applying such 
measures shall take account of the interests of exporting contracting parties with a view to avoiding 
to the fullest practicable extent such prejudicial effects.

10. The provisions of this Article shall not prevent any contracting party from establishing or 
maintaining internal quantitative regulations relating to exposed cinematograph films and meeting 
the requirements of Article IV.

Article IV. Special provisions relating to cinematograph films
If any contracting party establishes or maintains internal quantitative regulations relating 

to exposed cinematograph films, such regulations shall take the form of screen quotas which shall 
conform to the following requirements:

(a) Screen quotas may require the exhibition of cinematograph films of national origin dur-
ing a specified minimum proportion of the total screen time actually utilized, over a specified period 
of not less than one year, in the commercial exhibition of all films of whatever origin, and shall be 
computed on the basis of screen time per theatre per year or the equivalent thereof;

(b) With the exception of screen time reserved for films of national origin under a screen 
quota, screen time including that released by administrative action from screen time reserved for 
films of national origin, shall not be allocated formally or in effect among sources of supply;

(c) Notwithstanding the provisions of subparagraph (b) of this Article, any contracting par-
ty may maintain screen quotas conforming to the requirements of subparagraph (a) of this Article 
which reserve a minimum proportion of screen time for films of a specified origin other than that 
of the contracting party imposing such screen quotas; Provided that no such minimum proportion 
of screen time shall be increased above the level in effect on April 10, 1947;

(d) Screen quotas shall be subject to negotiation for their limitation, liberalization or elimi-
nation.

article V. Freedom of transit
1. Goods (including baggage), and also vessels and other means of transport, shall be deemed 

to be in transit across the territory of a contracting party when the passage across such territory, 
with or without trans-shipment, warehousing, breaking bulk, or change in the mode of transport, 
is only a portion of a complete journey beginning and terminating beyond the frontier of the con-
tracting party across whose territory the traffic passes. Traffic of this nature is termed in this article 
“traffic in transit”.

2. There shall be freedom of transit through the territory of each contracting party, via the 
routes most convenient for international transit, for traffic in transit to or from the territory of other 
contracting parties. No distinction shall be made which is based on the flag of vessels, the place of 
origin, departure, entry, exit or destination, or on any circumstances relating to the ownership of 
goods, of vessels or of other means of transport.

3. Any contracting party may require that traffic in transit through its territory be entered at 
the proper custom house, but, except in cases of failure to comply with applicable customs laws and 
regulations, such traffic coming from or going to the territory of other contracting parties shall not 
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be subject to any unnecessary delays or restrictions and shall be exempt from customs duties and 
from all transit duties or other charges imposed in respect of transit, except charges for transporta-
tion or those commensurate with administrative expenses entailed by transit or with the cost of 
services rendered.

4. All charges and regulations imposed by contracting parties on traffic in transit to or from 
the territories of other contracting parties shall be reasonable, having regard to the conditions of 
the traffic.

5. With respect to all charges, regulations and formalities in connection with transit, each 
contracting party shall accord to traffic in transit to or from the territory of any other contracting 
party treatment no less favourable than the treatment accorded to traffic in transit to or from any 
third country.*

6. Each contracting party shall accord to products which have been in transit through the ter-
ritory of any other contracting party treatment no less favourable than that which would have been 
accorded to such products had they been transported from their place of origin to their destination 
without going through the territory of such other contracting party. Any contracting party shall, 
however, be free to maintain its requirements of direct consignment existing on the date of this 
Agreement, in respect of any goods in regard to which such direct consignment is a requisite condi-
tion of eligibility for entry of the goods at preferential rates of duty or has relation to the contracting 
party’s prescribed method of valuation for duty purposes.

7. The provisions of this Article shall not apply to the operation of aircraft in transit, but shall 
apply to air transit of goods (including baggage).

article VI. anti-dumping and countervailing duties
1. The contracting parties recognize that dumping, by which products of one country are 

introduced into the commerce of another country at less than the normal value of the products, 
is to be condemned if it causes or threatens material injury to an established industry in the terri-
tory of a contracting party or materially retards the establishment of a domestic industry. For the 
purposes of this Article, a product is to be considered as being introduced into the commerce of 
an importing country at less than its normal value, if the price of the product exported from one 
country to another

(a) is less than the comparable price, in the ordinary course of trade, for the like product 
when destined for consumption in the exporting country, or,

(b) in the absence of such domestic price, is less than either
 (i) the highest comparable price for the like product for export to any third country 

in the ordinary course of trade, or
 (ii) the cost of production of the product in the country of origin plus a reasonable 

addition for selling cost and profit.
Due allowance shall be made in each case for differences in conditions and terms of sale, for 

differences in taxation, and for other differences affecting price comparability.*
2. In order to offset or prevent dumping, a contracting party may levy on any dumped product 

an anti-dumping duty not greater in amount than the margin of dumping in respect of such prod-
uct. For the purposes of this Article, the margin of dumping is the price difference determined in 
accordance with the provisions of paragraph 1.*

3. No countervailing duty shall be levied on any product of the territory of any contracting 
party imported into the territory of another contracting party in excess of an amount equal to the 
estimated bounty or subsidy determined to have been granted, directly or indirectly, on the manu-
facture, production or export of such product in the country of origin or exportation, including any 
special subsidy to the transportation of a particular product. The term “countervailing duty” shall 
be understood to mean a special duty levied for the purpose of offsetting any bounty or subsidy 
bestowed, directly, or indirectly, upon the manufacture, production or export of any merchandise.*
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4. No product of the territory of any contracting party imported into the territory of any other 
contracting party shall be subject to anti-dumping or countervailing duty by reason of the exemp-
tion of such product from duties or taxes borne by the like product when destined for consumption 
in the country of origin or exportation, or by reason of the refund of such duties or taxes.

5. No product of the territory of any contracting party imported into the territory of any other 
contracting party shall be subject to both anti-dumping and countervailing duties to compensate 
for the same situation of dumping or export subsidization.

6. (a) No contracting party shall levy any anti-dumping or countervailing duty on the impor-
tation of any product of the territory of another contracting party unless it determines that the 
effect of the dumping or subsidization, as the case may be, is such as to cause or threaten material 
injury to an established domestic industry, or is such as to retard materially the establishment of a 
domestic industry.

(b) The Contracting Parties may waive the requirement of subparagraph (a) of this para-
graph so as to permit a contracting party to levy an anti-dumping or countervailing duty on the 
importation of any product for the purpose of offsetting dumping or subsidization which causes 
or threatens material injury to an industry in the territory of another contracting party exporting 
the product concerned to the territory of the importing contracting party. The Contracting Parties 
shall waive the requirements of subparagraph (a) of this paragraph, so as to permit the levying of 
a countervailing duty, in cases in which they find that a subsidy is causing or threatening material 
injury to an industry in the territory of another contracting party exporting the product concerned 
to the territory of the importing contracting party.*

(c) In exceptional circumstances, however, where delay might cause damage which would be 
difficult to repair, a contracting party may levy a countervailing duty for the purpose referred to in 
subparagraph (b) of this paragraph without the prior approval of the Contracting Parties; Provided 
that such action shall be reported immediately to the Contracting Parties and that the countervail-
ing duty shall be withdrawn promptly if the Contracting Parties disapprove.

7. A system for the stabilization of the domestic price or of the return to domestic producers 
of a primary commodity, independently of the movements of export prices, which results at times 
in the sale of the commodity for export at a price lower than the comparable price charged for the 
like commodity to buyers in the domestic market, shall be presumed not to result in material injury 
within the meaning of paragraph 6 if it is determined by consultation among the contracting parties 
substantially interested in the commodity concerned that:

(a) the system has also resulted in the sale of the commodity for export at a price higher than 
the comparable price charged for the like commodity to buyers in the domestic market, and

(b) the system is so operated, either because of the effective regulation of production, or 
otherwise, as not to stimulate exports unduly or otherwise seriously prejudice the interests of other 
contracting parties. 

article VII. Valuation for customs purposes
1. The contracting parties recognize the validity of the general principles of valuation set forth 

in the following paragraphs of this Article, and they undertake to give effect to such principles, in 
respect of all products subject to duties or other charges* or restrictions on importation and expor-
tation based upon or regulated in any manner by value. Moreover, they shall, upon a request by 
another contracting party review the operation of any of their laws or regulations relating to value 
for customs purposes in the light of these principles. The Contracting Parties may request from 
contracting parties reports on steps taken by them in pursuance of the provisions of this Article.

2. (a) The value for customs purposes of imported merchandise should be based on the actual 
value of the imported merchandise on which duty is assessed, or of like merchandise, and should 
not be based on the value of merchandise of national origin or on arbitrary or fictitious values.*

(b) “Actual value” should be the price at which, at a time and place determined by the legisla-
tion of the country of importation, such or like merchandise is sold or offered for sale in the ordinary 
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course of trade under fully competitive conditions. To the extent to which the price of such or like 
merchandise is governed by the quantity in a particular transaction, the price to be considered 
should uniformly be related to either (i) comparable quantities, or (ii) quantities not less favourable 
to importers than those in which the greater volume of the merchandise is sold in the trade between 
the countries of exportation and importation.*

(c) When the actual value is not ascertainable in accordance with subparagraph (b) of this 
paragraph, the value for customs purposes should be based on the nearest ascertainable equivalent 
of such value.*

3. The value for customs purposes of any imported product should not include the amount of 
any internal tax, applicable within the country of origin or export, from which the imported product 
has been exempted or has been or will be relieved by means of refund.

4. (a) Except as otherwise provided for in this paragraph, where it is necessary for the pur-
poses of paragraph 2 of this Article for a contracting party to convert into its own currency a price 
expressed in the currency of another country, the conversion rate of exchange to be used shall be 
based, for each currency involved, on the par value as established pursuant to the Articles of Agree-
ment of the International Monetary Fund or on the rate of exchange recognized by the Fund, or on 
the par value established in accordance with a special exchange agreement entered into pursuant to 
Article XV of this Agreement.

(b) Where no such established par value and no such recognized rate of exchange exist, the 
conversion rate shall reflect effectively the current value of such currency in commercial transac-
tions.

(c) The Contracting Parties, in agreement with the International Monetary Fund, shall for-
mulate rules governing the conversion by contracting parties of any foreign currency in respect of 
which multiple rates of exchange are maintained consistently with the Articles of Agreement of 
the International Monetary Fund. Any contracting party may apply such rules in respect of such 
foreign currencies for the purposes of paragraph 2 of this Article as an alternative to the use of par 
values. Until such rules are adopted by the Contracting Parties, any contracting party may employ, 
in respect of any such foreign currency, rules of conversion for the purposes of paragraph 2 of this 
Article which are designed to reflect effectively the value of such foreign currency in commercial 
transactions.

(d) Nothing in this paragraph shall be construed to require any contracting party to alter 
the method of converting currencies for customs purposes which is applicable in its territory on the 
date of this Agreement, if such alteration would have the effect of increasing generally the amounts 
of duty payable.

5. The bases and methods for determining the value of products subject to duties or other 
charges or restrictions based upon or regulated in any manner by value should be stable and should 
be given sufficient publicity to enable traders to estimate, with a reasonable degree of certainty, the 
value for customs purposes.

article VIII. Fees and formalities connected with importation and exportation*
1. (a) All fees and charges of whatever character (other than import and export duties and 

other than taxes within the purview of Article III) imposed by contracting parties on or in con-
nection with importation or exportation shall be limited in amount to the approximate cost of 
services rendered and shall not represent an indirect protection to domestic products or a taxation 
of imports or exports for fiscal purposes.

(b) The contracting parties recognize the need for reducing the number and diversity of fees 
and charges referred to in subparagraph (a).

(c) The contracting parties also recognize the need for minimizing the incidence and com-
plexity of import and export formalities and for decreasing and simplifying import and export 
documentation requirements.*
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2. A contracting party shall, upon request by another contracting party or by the Contracting 
Parties, review the operation of its laws and regulations in the light of the provisions of this Article.

3. No contracting party shall impose substantial penalties for minor breaches of customs regu-
lations or procedural requirements. In particular, no penalty in respect of any omission or mistake 
in customs documentation which is easily rectifiable and obviously made without fraudulent intent 
or gross negligence shall be greater than necessary to serve merely as a warning.

4. The provisions of this Article shall extend to fees, charges, formalities and requirements 
imposed by governmental authorities in connection with importation and exportation, including 
those relating to:

(a) consular transactions, such as consular invoices and certificates;
(b) quantitative restrictions;
(c) licensing;
(d) exchange control;
(e) statistical services;
(f ) documents, documentation and certification;
(g) analysis and inspection; and
(h) quarantine, sanitation and fumigation.

article IX. Marks of origin
1. Each contracting party shall accord to the products of the territories of other contract-

ing parties treatment with regard to marking requirements no less favourable than the treatment 
accorded to like products of any third country.

2. The contracting parties recognize that, in adopting and enforcing laws and regulations 
relating to marks of origin, the difficulties and inconveniences which such measures may cause to 
the commerce and industry of exporting countries should be reduced to a minimum, due regard 
being had to the necessity of protecting consumers against fraudulent or misleading indications.

3. Whenever it is administratively practicable to do so, contracting parties should permit 
required marks of origin to be affixed at the time of importation.

4. The laws and regulations of contracting parties relating to the marking of imported products 
shall be such as to permit compliance without seriously damaging the products, or materially reduc-
ing their value, or unreasonably increasing their cost.

5. As a general rule, no special duty or penalty should be imposed by any contracting party 
for failure to comply with marking requirements prior to importation unless corrective marking 
is unreasonably delayed or deceptive marks have been affixed or the required marking has been 
intentionally omitted.

6. The contracting parties shall co-operate with each other with a view to preventing the use of 
trade names in such manner as to misrepresent the true origin of a product, to the detriment of such 
distinctive regional or geographical names of products of the territory of a contracting party as are 
protected by its legislation. Each contracting party shall accord full and sympathetic consideration 
to such requests or representations as may be made by any other contracting party regarding the 
application of the undertaking set forth in the preceding sentence to names of products which have 
been communicated to it by the other contracting party.

article X. Publication and administration of trade regulations
1. Laws, regulations, judicial decisions and administrative rulings of general application, made 

effective by any contracting party, pertaining to the classification or the valuation of products for 
customs purposes, or to rates of duty, taxes or other charges, or to requirements, restrictions or 
prohibitions on imports or exports or on the transfer of payments therefor, or affecting their sale, 
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distribution, transportation, insurance, warehousing inspection, exhibition, processing, mixing or 
other use, shall be published promptly in such a manner as to enable governments and traders to 
become acquainted with them. Agreements affecting international trade policy which are in force 
between the government or a governmental agency of any contracting party and the government 
or governmental agency of any other contracting party shall also be published. The provisions of 
this paragraph shall not require any contracting party to disclose confidential information which 
would impede law enforcement or otherwise be contrary to the public interest or would prejudice 
the legitimate commercial interests of particular enterprises, public or private.

2. No measure of general application taken by any contracting party effecting an advance in 
a rate of duty or other charge on imports under an established and uniform practice, or imposing a 
new or more burdensome requirement, restriction or prohibition on imports, or on the transfer of 
payments therefor, shall be enforced before such measure has been officially published.

3. (a) Each contracting party shall administer in a uniform, impartial and reasonable manner 
all its laws, regulations, decisions and rulings of the kind described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon as practicable, judicial, arbi-
tral or administrative tribunals or procedures for the purpose, inter alia, of the prompt review and 
correction of administrative action relating to customs matters. Such tribunals or procedures shall 
be independent of the agencies entrusted with administrative enforcement and their decisions shall 
be implemented by, and shall govern the practice of, such agencies unless an appeal is lodged with 
a court or tribunal of superior jurisdiction within the time prescribed for appeals to be lodged by 
importers; Provided that the central administration of such agency may take steps to obtain a review 
of the matter in another proceeding if there is good cause to believe that the decision is inconsistent 
with established principles of law or the actual facts.

(c) The provisions of subparagraph (b) of this paragraph shall not require the elimination 
or substitution of procedures in force in the territory of a contracting party on the date of this 
Agreement which in fact provide for an objective and impartial review of administrative action 
even though such procedures are not fully or formally independent of the agencies entrusted with 
administrative enforcement. Any contracting party employing such procedures shall, upon request, 
furnish the Contracting Parties with full information thereon in order that they may determine 
whether such procedures conform to the requirements of this subparagraph.

article XI. General elimination of quantitative restrictions
1. No prohibitions or restrictions other than duties, taxes or other charges, whether made 

effective through quotas, import or export licences or other measures, shall be instituted or main-
tained by any contracting party on the importation of any product of the territory of any other 
contracting party or on the exportation or sale for export of any product destined for the territory 
of any other contracting party.

2. The provisions of paragraph 1 of this Article shall not extend to the following:
(a) Export prohibitions or restrictions temporarily applied to prevent or relieve critical 

shortages of foodstuffs or other products essential to the exporting contracting party;
(b) Import and export prohibitions or restrictions necessary to the application of standards 

or regulations for the classification, grading or marketing of commodities in international trade;
(c) Import restrictions on any agricultural or fisheries product, imported in any form,* nec-

essary to the enforcement of governmental measures which operate:
 (i) to restrict the quantities of the like domestic product permitted to be marketed or 

produced, or, if there is no substantial domestic production of the like product, of 
a domestic product for which the imported product can be directly substituted; or

 (ii) to remove a temporary surplus of the like domestic product, or, if there is no sub-
stantial domestic production of the like product, of a domestic product for which 
the imported product can be directly substituted, by making the surplus available 
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to certain groups of domestic consumers free of charge or at prices below the cur-
rent market level; or

 (iii) to restrict the quantities permitted to be produced of any animal product the pro-
duction of which is directly dependent, wholly or mainly, on the imported com-
modity, if the domestic production of that commodity is relatively negligible.

Any contracting party applying restrictions on the importation of any product pursuant to sub-
paragraph (c) of this paragraph shall give public notice of the total quantity or value of the product 
permitted to be imported during a specified future period and of any change in such quantity or 
value. Moreover, any restrictions applied under (i) above shall not be such as will reduce the total of 
imports relative to the total of domestic production, as compared with the proportion which might 
reasonably be expected to rule between the two in the absence of restrictions. In determining this 
proportion, the contracting party shall pay due regard to the proportion prevailing during a previ-
ous representative period and to any special factors* which may have affected or may be affecting 
the trade in the product concerned.

article XII. restrictions to safeguard the balance of payments

1. Notwithstanding the provisions of paragraph 1 of Article XI, any contracting party, in order 
to safeguard its external financial position and its balance of payments, may restrict the quantity 
or value of merchandise permitted to be imported, subject to the provisions of the following para-
graphs of this Article.

2. (a) Import restrictions instituted, maintained or intensified by a contracting party under 
this Article shall not exceed those necessary:
 (i) to forestall the imminent threat of, or to stop, a serious decline in its monetary 

reserves; or
 (ii) in the case of a contracting party with very low monetary reserves, to achieve a 

reasonable rate of increase in its reserves.
Due regard shall be paid in either case to any special factors which may be affecting the reserves of 
such contracting party or its need for reserves, including, where special external credits or other 
resources are available to it, the need to provide for the appropriate use of such credits or resources.

(b) Contracting parties applying restrictions under sub-paragraph (a) of this paragraph shall 
progressively relax them as such conditions improve, maintaining them only to the extent that the 
conditions specified in that sub-paragraph still justify their application. They shall eliminate the 
restrictions when conditions would no longer justify their institution or maintenance under that 
subparagraph.

3. (a) Contracting parties undertake, in carrying out their domestic policies, to pay due regard 
to the need for maintaining or restoring equilibrium in their balance of payments on a sound and 
lasting basis and to the desirability of avoiding an uneconomic employment of productive resources. 
They recognize that, in order to achieve these ends, it is desirable so far as possible to adopt measures 
which expand rather than contract international trade.

(b) Contracting parties applying restrictions under this Article may determine the incidence 
of the restrictions on imports of different products or classes of products in such a way as to give 
priority to the importation of those products which are more essential.

(c) Contracting parties applying restrictions under this Article undertake:
 (i) to avoid unnecessary damage to the commercial or economic interests of any other 

contracting party;*
 (ii) not to apply restrictions so as to prevent unreasonably the importation of any 

description of goods in minimum commercial quantities the exclusion of which 
would impair regular channels of trade; and
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 (iii) not to apply restrictions which would prevent the importations of commercial 
samples or prevent compliance with patent, trade mark, copyright, or similar pro-
cedures.

(d) The contracting parties recognize that, as a result of domestic policies directed towards 
the achievement and maintenance of full and productive employment or towards the development 
of economic resources, a contracting party may experience a high level of demand for imports 
involving a threat to its monetary reserves of the sort referred to in paragraph 2 (a) of this Article. 
Accordingly, a contracting party otherwise complying with the provisions of this Article shall not 
be required to withdraw or modify restrictions on the ground that a change in those policies would 
render unnecessary restrictions which it is applying under this Article.

4. (a) Any contracting party applying new restrictions or raising the general level of its exist-
ing restrictions by a substantial intensification of the measures applied under this Article shall 
immediately after instituting or intensifying such restrictions (or, in circumstances in which prior 
consultation is practicable, before doing so) consult with the Contracting Parties as to the nature of 
its balance of payments difficulties, alternative corrective measures which may be available, and the 
possible effect of the restrictions on the economies of other contracting parties.

(b) On a date to be determined by them,* the Contracting Parties shall review all restrictions 
still applied under this Article on that date. Beginning one year after that date, contracting parties 
applying import restrictions under this Article shall enter into consultations of the type provided 
for in subparagraph (a) of this paragraph with the Contracting Parties annually.

 (c)        (i) If, in the course of consultations with a contracting party under subparagraph (a) 
or (b) above, the Contracting Parties find that the restrictions are not consistent 
with provisions of this Article or with those of Article XIII (subject to the provi-
sions of Article XIV), they shall indicate the nature of the inconsistency and may 
advise that the restrictions be suitably modified.

 (ii) If, however, as a result of the consultations, the Contracting Parties determine that 
the restrictions are being applied in a manner involving an inconsistency of a seri-
ous nature with the provisions of this Article or with those of Article XIII (subject 
to the provisions of Article XIV) and that damage to the trade of any contracting 
party is caused or threatened thereby, they shall so inform the contracting party 
applying the restrictions and shall make appropriate recommendations for secur-
ing conformity with such provisions within the specified period of time. If such 
contracting party does not comply with these recommendations within the speci-
fied period, the Contracting Parties may release any contracting party the trade 
of which is adversely affected by the restrictions from such obligations under this 
Agreement towards the contracting party applying the restrictions as they deter-
mine to be appropriate in the circumstances.

(d) The Contracting Parties shall invite any contracting party which is applying restrictions 
under this Article to enter into consultations with them at the request of any contracting party 
which can establish a prima facie case that the restrictions are inconsistent with the provisions of 
this Article or with those of Article XIII (subject to the provisions of Article XIV) and that its trade 
is adversely affected thereby. However, no such invitation shall be issued unless the Contracting 
Parties have ascertained that direct discussions between the contracting parties concerned have 
not been successful. If, as a result of the consultations with the Contracting Parties, no agreement is 
reached and they determine that the restrictions are being applied inconsistently with such provi-
sions, and that damage to the trade of the contracting party initiating the procedure is caused or 
threatened thereby, they shall recommend the withdrawal or modification of the restrictions. If 
the restrictions are not withdrawn or modified within such time as the Contracting Parties may 
prescribe, they may release the contracting party initiating the procedure from such obligations 
under this Agreement towards the contracting party applying the restrictions as they determine to 
be appropriate in the circumstances.
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(e) In proceeding under this paragraph, the Contracting Parties shall have due regard to any 
special external factors adversely affecting the export trade of the contracting party applying the 
restrictions.*

(f ) Determinations under this paragraph shall be rendered expeditiously and, if possible, 
within sixty days of the initiation of the consultations.

5. If there is a persistent and widespread application of import restrictions under this Article, 
indicating the existence of a general disequilibrium which is restricting international trade, the 
Contracting Parties shall initiate discussions to consider whether other measures might be taken, 
either by those contracting parties the balance of payments of which are under pressure or by those 
the balance of payments of which are tending to be exceptionally favourable, or by any appropriate 
intergovernmental organization, to remove the underlying causes of the disequilibrium. On the 
invitation of the Contracting Parties, contracting parties shall participate in such discussions.

article XIII. non-discriminatory administration of quantitative restrictions
1. No prohibition or restriction shall be applied by any contracting party on the importation 

of any product of the territory of any other contracting party or on the exportation of any product 
destined for the territory of any other contracting party, unless the importation of the like product 
of all third countries or the exportation of the like product to all third countries is similarly pro-
hibited or restricted.

2. In applying import restrictions to any product, contracting parties shall aim at a distribu-
tion of trade in such product approaching as closely as possible the shares which the various con-
tracting parties might be expected to obtain in the absence of such restrictions and to this end shall 
observe the following provisions:

(a) Wherever practicable, quotas representing the total amount of permitted imports (wheth-
er allocated among supplying countries or not) shall be fixed, and notice given of their amount in 
accordance with paragraph 3 (b) of this Article;

(b) In cases in which quotas are not practicable, the restrictions may be applied by means of 
import licences or permits without a quota;

(c) Contracting parties shall not, except for purposes of operating quotas allocated in 
accordance with subparagraph (d) of this paragraph, require that import licences or permits be 
utilized for the importation of the product concerned from a particular country or source;

(d) In cases in which a quota is allocated among supplying countries the contracting party 
applying the restrictions may seek agreement with respect to the allocation of shares in the quota 
with all other contracting parties having a substantial interest in supplying the product concerned. 
In cases in which this method is not reasonably practicable, the contracting party concerned shall 
allot to contracting parties having a substantial interest in supplying the product shares based upon 
the proportions, supplied by such contracting parties during a previous representative period, of 
the total quantity or value of imports of the product, due account being taken of any special factors 
which may have affected or may be affecting the trade in the product. No conditions or formalities 
shall be imposed which would prevent any contracting party from utilizing fully the share of any 
such total quantity or value which has been allotted to it, subject to importation being made within 
any prescribed period to which the quota may relate.*

3. (a) In cases in which import licences are issued in connection with import restrictions, the 
contracting party applying the restrictions shall provide, upon the request of any contracting party 
having an interest in the trade in the product concerned, all relevant information concerning the 
administration of the restrictions, the import licences granted over a recent period and the distribu-
tion of such licences among supplying countries; Provided that there shall be no obligation to supply 
information as to the names of importing or supplying enterprises.

(b) In the case of import restrictions involving the fixing of quotas, the contracting party 
applying the restrictions shall give public notice of the total quantity or value of the product or 
products which will be permitted to be imported during a specified future period and of any change 
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in such quantity or value. Any supplies of the product in question which were en route at the time at 
which public notice was given shall not be excluded from entry; Provided that they may be counted 
so far as practicable, against the quantity permitted to be imported in the period in question, and 
also, where necessary, against the quantities permitted to be imported in the next following peri-
od or periods; and Provided further that if any contracting party customarily exempts from such 
restrictions products entered for consumption or withdrawn from warehouse for consumption dur-
ing a period of thirty days after the day of such public notice, such practice shall be considered full 
compliance with this subparagraph.

(c) In the case of quotas allocated among supplying countries, the contracting party applying 
the restrictions shall promptly inform all other contracting parties having an interest in supplying 
the product concerned of the shares in the quota currently allocated, by quantity or value, to the 
various supplying countries and shall give public notice thereof.

4. With regard to restrictions applied in accordance with paragraph 2 (d) of this Article or 
under paragraph 2 (c) of Article XI, the selection of a representative period for any product and 
the appraisal of any special factors* affecting the trade in the product shall be made initially by the 
contracting party applying the restriction; Provided that such contracting party shall, upon the 
request of any other contracting party having a substantial interest in supplying that product or 
upon the request of the Contracting Parties, consult promptly with the other contracting party or 
the Contracting Parties regarding the need for an adjustment of the proportion determined or of 
the base period selected, or for the reappraisal of the special factors involved, or for the elimination 
of conditions, formalities or any other provisions established unilaterally relating to the allocation 
of an adequate quota or its unrestricted utilization.

5. The provisions of this Article shall apply to any tariff quota instituted or maintained by 
any contracting party, and, in so far as applicable, the principles of this Article shall also extend to 
export restrictions.

article XIV. exceptions to the rule of non-discrimination
1. A contracting party which applies restrictions under Article XII or under Section B of Arti-

cle XVIII may, in the application of such restrictions, deviate from the provisions of Article XIII in a 
manner having equivalent effect to restrictions on payments and transfers for current international 
transactions which that contracting party may at that time apply under Article VIII or XIV of the 
Articles of Agreement of the International Monetary Fund, or under analogous provisions of a 
special exchange agreement entered into pursuant to paragraph 6 of Article XV.*

2. A contracting party which is applying import restrictions under Article XII or under Sec-
tion B of Article XVIII may, with the consent of the Contracting Parties, temporarily deviate from 
the provisions of Article XIII in respect of a small part of its external trade where the benefits to the 
contracting party or contracting parties concerned substantially outweigh any injury which may 
result to the trade of other contracting parties.*

3. The provisions of Article XIII shall not preclude a group of territories having a common 
quota in the International Monetary Fund from applying against imports from other countries, but 
not among themselves, restrictions in accordance with the provisions of Article XII or of Section B 
of Article XVIII on condition that such restrictions are in all other respects consistent with the 
provisions of Article XIII.

4. A contracting party applying import restrictions under Article XII or under Section B of 
Article XVIII shall not be precluded by Articles XI to XV or Section B of Article XVIII of this Agree-
ment from applying measures to direct its exports in such a manner as to increase its earnings of 
currencies which it can use without deviation from the provisions of Article XIII.

5. A contracting party shall not be precluded by Articles XI to XV, inclusive, or by Section B 
of Article XVIII, of this Agreement from applying quantitative restrictions:

(a) having equivalent effect to exchange restrictions authorized under Section 3 (b) of Article 
VII of the Articles of Agreement of the International Monetary Fund, or
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(b) under the preferential arrangements provided for in Annex A of this Agreement, pending 
the outcome of the negotiations referred to therein.

article XV. exchange arrangements

1. The Contracting Parties shall seek co-operation with the International Monetary Fund to 
the end that the Contracting Parties and the Fund may pursue a co-ordinated policy with regard to 
exchange questions within the jurisdiction of the Fund and questions of quantitative restrictions 
and other trade measures within the jurisdiction of the Contracting Parties.

2. In all cases in which the Contracting Parties are called upon to consider or deal with prob-
lems concerning monetary reserves, balances of payments or foreign exchange arrangements, they 
shall consult fully with the International Monetary Fund. In such consultations, the Contracting 
Parties shall accept all findings of statistical and other facts presented by the Fund relating to for-
eign exchange, monetary reserves and balances of payments, and shall accept the determination of 
the Fund as to whether action by a contracting party in exchange matters is in accordance with the 
Articles of Agreement of the International Monetary Fund, or with the terms of a special exchange 
agreement between that contracting party and the Contracting Parties. The Contracting Parties in 
reaching their final decision in cases involving the criteria set forth in paragraph 2 (a) of Article XII 
or in paragraph 9 of Article XVIII, shall accept the determination of the Fund as to what consti-
tutes a serious decline in the contracting party’s monetary reserves, a very low level of its monetary 
reserves or a reasonable rate of increase in its monetary reserves, and as to the financial aspects of 
other matters covered in consultation in such cases.

3. The Contracting Parties shall seek agreement with the Fund regarding procedures for con-
sultation under paragraph 2 of this Article.

4. Contracting parties shall not, by exchange action, frustrate* the intent of the provisions of 
this Agreement, nor, by trade action, the intent of the provisions of the Articles of Agreement of the 
International Monetary Fund.

5. If the Contracting Parties consider, at any time, that exchange restrictions on payments and 
transfers in connection with imports are being applied by a contracting party in a manner incon-
sistent with the exceptions provided for in this Agreement for quantitative restrictions, they shall 
report thereon to the Fund.

6. Any contracting party which is not a member of the Fund shall, within a time to be deter-
mined by the Contracting Parties after consultation with the Fund, become a member of the Fund, 
or, failing that, enter into a special exchange agreement with the Contracting Parties. A contracting 
party which ceases to be a member of the Fund shall forthwith enter into a special exchange agree-
ment with the Contracting Parties. Any special exchange agreement entered into by a contracting 
party under this paragraph shall thereupon become part of its obligations under this Agreement.

7. (a) A special exchange agreement between a contracting party and the Contracting Parties 
under paragraph 6 of this Article shall provide to the satisfaction of the Contracting Parties that 
the objectives of this Agreement will not be frustrated as a result of action in exchange matters by 
the contracting party in question.

(b) The terms of any such agreement shall not impose obligations on the contracting party 
in exchange matters generally more restrictive than those imposed by the Articles of Agreement of 
the International Monetary Fund on members of the Fund.

8. A contracting party which is not a member of the Fund shall furnish such information 
within the general scope of section 5 of Article VIII of the Articles of Agreement of the International 
Monetary Fund as the Contracting Parties may require in order to carry out their functions under 
this Agreement.

9. Nothing in this Agreement shall preclude:
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(a) the use by a contracting party of exchange controls or exchange restrictions in accord-
ance with the Articles of Agreement of the International Monetary Fund or with that contracting 
party’s special exchange agreement with the Contracting Parties, or

(b) the use by a contracting party of restrictions or controls in imports or exports, the sole 
effect of which, additional to the effects permitted under Articles XI, XII, XIII and XIV, is to make 
effective such exchange controls or exchange restrictions.

article XVI. Subsidies
Section a - Subsidies in general

1. If any contracting party grants or maintains any subsidy, including any form of income or 
price support, which operates directly or indirectly to increase exports of any product from, or to 
reduce imports of any product into, its territory, it shall notify the Contracting Parties in writing 
of the extent and nature of the subsidization, of the estimated effect of the subsidization on the 
quantity of the affected product or products imported into or exported from its territory and of 
the circumstances making the subsidization necessary. In any case in which it is determined that 
serious prejudice to the interests of any other contracting party is caused or threatened by any such 
subsidization, the contracting party granting the subsidy shall, upon request, discuss with the other 
contracting party or parties concerned, or with the Contracting Parties, the possibility of limiting 
the subsidization.

Section B - additional provisions on export subsidies
2. The contracting parties recognize that the granting by a contracting party of a subsidy on 

the export of any product may have harmful effects for other contracting parties, both importing 
and exporting, may cause undue disturbance to their normal commercial interests, and may hinder 
the achievement of the objectives of this Agreement.

3. Accordingly, contracting parties should seek to avoid the use of subsidies on the export of 
primary products. If, however, a contracting party grants directly or indirectly any form of subsidy 
which operates to increase the export of any primary product from its territory, such subsidy shall 
not be applied in a manner which results in that contracting party having more than an equitable 
share of world export trade in that product, account being taken of the shares of the contracting 
parties in such trade in the product during a previous representative period, and any special factors 
which may have affected or may be affecting such trade in the product.*

4. Further, as from 1 January 1958 or the earliest practicable date thereafter, contracting par-
ties shall cease to grant either directly or indirectly any form of subsidy on the export of any product 
other than a primary product which subsidy results in the sale of such product for export at a price 
lower than the comparable price charged for the like product to buyers in the domestic market. Until 
31 December 1957 no contracting party shall extend the scope of any such subsidization beyond 
that existing on 1 January 1955 by the introduction of new, or the extension of existing, subsidies.*

5. The Contracting Parties shall review the operation of the provisions of this Article from 
time to time with a view to examining its effectiveness, in the light of actual experience, in promot-
ing the objectives of this Agreement and avoiding subsidization seriously prejudicial to the trade or 
interests of contracting parties.

article XVII. State trading enterprises
1. (a) Each contracting party undertakes that if it establishes or maintains a State enterprise, 

wherever located, or grants to any enterprise, formally or in effect, exclusive or special privileges,* 
such enterprise shall, in its purchases or sales involving either imports or exports, act in a manner 
consistent with the general principles of non-discriminatory treatment prescribed in this Agree-
ment for governmental measures affecting imports or exports by private traders.

(b) The provisions of subparagraph (a) of this paragraph shall be understood to require that 
such enterprises shall, having due regard to the other provisions of this Agreement, make any such 
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purchases or sales solely in accordance with commercial considerations,* including price, quality, 
availability, marketability, transportation and other conditions of purchase or sale, and shall afford 
the enterprises of the other contracting parties adequate opportunity, in accordance with customary 
business practice, to compete for participation in such purchases or sales.

(c) No contracting party shall prevent any enterprise (whether or not an enterprise described 
in subparagraph (a) of this paragraph) under its jurisdiction from acting in accordance with the 
principles of subparagraphs (a) and (b) of this paragraph.

2. The provisions of paragraph 1 of this Article shall not apply to imports of products for 
immediate or ultimate consumption in governmental use and not otherwise for resale or use in the 
production of goods* for sale.  With respect to such imports, each contracting party shall accord to 
the trade of the other contracting parties fair and equitable treatment.

3. The contracting parties recognize that enterprises of the kind described in paragraph 1 (a) of 
this Article might be operated so as to create serious obstacles to trade; thus negotiations on a recip-
rocal and mutually advantageous basis designed to limit or reduce such obstacles are of importance 
to the expansion of international trade.*

4. (a) Contracting parties shall notify the Contracting Parties of the products which are 
imported into or exported from their territories by enterprises of the kind described in para-
graph 1 (a) of this Article.

(b) A contracting party establishing, maintaining or authorizing an import monopoly of a 
product, which is not the subject of a concession under Article II, shall, on the request of another 
contracting party having a substantial trade in the product concerned, inform the Contracting Par-
ties of the import mark-up* on the product during a recent representative period, or, when it is not 
possible to do so, of the price charged on the resale of the product.

(c) The Contracting Parties may, at the request of a contracting party which has reason 
to believe that its interest under this Agreement are being adversely affected by the operations of 
an enterprise of the kind described in paragraph 1 (a), request the contracting party establishing, 
maintaining or authorizing such enterprise to supply information about its operations related to the 
carrying out of the provisions of this Agreement.

(d) The provisions of this paragraph shall not require any contracting party to disclose con-
fidential information which would impede law enforcement or otherwise be contrary to the public 
interest or would prejudice the legitimate commercial interests of particular enterprises.

article XVIII. Governmental assistance to economic development
1. The contracting parties recognize that the attainment of the objectives of this Agreement 

will be facilitated by the progressive development of their economies, particularly of those contract-
ing parties the economies of which can only support low standards of living* and are in the early 
stages of development.

2. The contracting parties recognize further that it may be necessary for those contracting 
parties, in order to implement programmes and policies of economic development designed to raise 
the general standard of living of their people, to take protective or other measures affecting imports, 
and that such measures are justified in so far as they facilitate the attainment of the objectives of this 
Agreement. They agree, therefore, that those contracting parties should enjoy additional facilities 
to enable them (a) to maintain sufficient flexibility in their tariff structure to be able to grant the 
tariff protection required for the establishment of a particular industry* and (b) to apply quanti-
tative restrictions for balance of payments purposes in a manner which takes full account of the 
continued high level of demand for imports likely to be generated by their programmes of economic 
development.

3. The contracting parties recognize finally that, with those additional facilities which are 
provided for in Sections A and B of this Article, the provisions of this Agreement would normally 
be sufficient to enable contracting parties to meet the requirements of their economic development. 
They agree, however, that there may be circumstances where no measure consistent with those 
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provisions is practicable to permit a contracting party in the process of economic development to 
grant the governmental assistance required to promote the establishment of particular industries* 
with a view to raising the general standard of living of its people. Special procedures are laid down 
in Sections C and D of this Article to deal with those cases.

4. (a) Consequently, a contracting party, the economy of which can only support low standards 
of living* and is in the early stages of development,* shall be free to deviate temporarily from the 
provisions of the other Articles of this Agreement, as provided in Sections A, B and C of this Article.

(b) A contracting party, the economy of which is in the process of development, but which 
does not come within the scope of subparagraph (a) above, may submit applications to the Contract-
ing Parties under Section D of this Article.

5. The contracting parties recognize that the export earnings of contracting parties, the econo-
mies of which are of the type described in paragraph 4 (a) and (b) above and which depend on 
exports of a small number of primary commodities, may be seriously reduced by a decline in the sale 
of such commodities. Accordingly, when the exports of primary commodities by such a contracting 
party are seriously affected by measures taken by another contracting party, it may have resort to 
the consultation provisions of Article XXII of this Agreement.

6. The Contracting Parties shall review annually all measures applied pursuant to the provi-
sions of Sections C and D of this Article.

Section a
7. (a) If a contracting party coming within the scope of paragraph 4 (a) of this Article considers 

it desirable, in order to promote the establishment of a particular industry* with a view to raising 
the general standard of living of its people, to modify or withdraw a concession included in the 
appropriate Schedule annexed to this Agreement, it shall notify the Contracting Parties to this effect 
and enter into negotiations with any contracting party with which such concession was initially 
negotiated, and with any other contracting party determined by the Contracting Parties to have a 
substantial interest therein. If agreement is reached between such contracting parties concerned, 
they shall be free to modify or withdraw concessions under the appropriate Schedules to this Agree-
ment in order to give effect to such agreement, including any compensatory adjustments involved.

(b) If agreement is not reached within sixty days after the notification provided for in sub-
paragraph (a) above, the contracting party which proposes to modify or withdraw the concession 
may refer the matter to the Contracting Parties which shall promptly examine it. If they find that 
the contracting party which proposes to modify or withdraw the concession has made every effort to 
reach an agreement and that the compensatory adjustment offered by it is adequate, that contracting 
party shall be free to modify or withdraw the concession if, at the same time, it gives effect to the 
compensatory adjustment. If the Contracting Parties do not find that the compensation offered by 
a contracting party proposing to modify or withdraw the concession is adequate, but find that it has 
made every reasonable effort to offer adequate compensation, that contracting party shall be free to 
proceed with such modification or withdrawal. If such action is taken, any other contracting party 
referred to in subparagraph (a) above shall be free to modify or withdraw substantially equivalent 
concessions initially negotiated with the contracting party which has taken the action.*

Section B
8. The contracting parties recognize that contracting parties coming within the scope of para-

graph 4 (a) of this Article tend, when they are in rapid process of development, to experience balance 
of payments difficulties arising mainly from efforts to expand their internal markets as well as from 
the instability in their terms of trade.

9. In order to safeguard its external financial position and to ensure a level of reserves adequate 
for the implementation of its programme of economic development, a contracting party coming 
within the scope of paragraph 4 (a) of this Article may, subject to the provisions of paragraphs 10 to 
12, control the general level of its imports by restricting the quantity or value of merchandise per-
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mitted to be imported; Provided that the import restrictions instituted, maintained or intensified 
shall not exceed those necessary:

(a) to forestall the threat of, or to stop, a serious decline in its monetary reserves, or
(b) in the case of a contracting party with inadequate monetary reserves, to achieve a reason-

able rate of increase in its reserves.
Due regard shall be paid in either case to any special factors which may be affecting the reserves 
of the contracting party or its need for reserves, including, where special external credits or other 
resources are available to it, the need to provide for the appropriate use of such credits or resources.

10. In applying these restrictions, the contracting party may determine their incidence on 
imports of different products or classes of products in such a way as to give priority to the importa-
tion of those products which are more essential in the light of its policy of economic development; 
Provided that the restrictions are so applied as to avoid unnecessary damage to the commercial or 
economic interests of any other contracting party and not to prevent unreasonably the importa-
tion of any description of goods in minimum commercial quantities the exclusion of which would 
impair regular channels of trade; and Provided further that the restrictions are not so applied as to 
prevent the importation of commercial samples or to prevent compliance with patent, trade mark, 
copyright or similar procedures.

11. In carrying out its domestic policies, the contracting party concerned shall pay due regard 
to the need for restoring equilibrium in its balance of payments on a sound and lasting basis and to 
the desirability of assuring an economic employment of productive resources. It shall progressively 
relax any restrictions applied under this Section as conditions improve, maintaining them only to 
the extent necessary under the terms of paragraph 9 of this Article and shall eliminate them when 
conditions no longer justify such maintenance; Provided that no contracting party shall be required 
to withdraw or modify restrictions on the ground that a change in its development policy would 
render unnecessary the restrictions which it is applying under this Section.*

12. (a) Any contracting party applying new restrictions or raising the general level of its exist-
ing restrictions by a substantial intensification of the measures applied under this Section, shall 
immediately after instituting or intensifying such restrictions (or, in circumstances in which prior 
consultation is practicable, before doing so) consult with the Contracting Parties as to the nature of 
its balance of payments difficulties, alternative corrective measures which may be available, and the 
possible effect of the restrictions on the economies of other contracting parties.

(b) On a date to be determined by them* the Contracting Parties shall review all restrictions 
still applied under this Section on that date. Beginning two years after that date, contracting parties 
applying restrictions under this Section shall enter into consultations of the type provided for in 
subparagraph (a) above with the Contracting Parties at intervals of approximately, but not less than, 
two years according to a programme to be drawn up each year by the Contracting Parties; Provided 
that no consultation under this subparagraph shall take place within two years after the conclusion 
of a consultation of a general nature under any other provision of this paragraph.
 (c)        (i) If, in the course of consultations with a contracting party under subparagraph (a) 

or (b) of this paragraph, the Contracting Parties find that the restrictions are not 
consistent with the provisions of this Section or with those of Article XIII (subject 
to the provisions of Article XIV), they shall indicate the nature of the inconsist-
ency and may advise that the restrictions be suitably modified.

 (ii) If, however, as a result of the consultations, the Contracting Parties determine that 
the restrictions are being applied in a manner involving an inconsistency of a seri-
ous nature with the provisions of this Section or with those of Article XIII (subject 
to the provisions of Article XIV) and that damage to the trade of any contracting 
party is caused or threatened thereby, they shall so inform the contracting party 
applying the restrictions and shall make appropriate recommendations for secur-
ing conformity with such provisions within a specified period. If such contracting 
party does not comply with these recommendations within the specified period, 
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the Contracting Parties may release any contracting party the trade of which is 
adversely affected by the restrictions from such obligations under this Agreement 
towards the contracting party applying the restrictions as they determine to be 
appropriate in the circumstances.

(d) The Contracting Parties shall invite any contracting party which is applying restrictions 
under this Section to enter into consultations with them at the request of any contracting party 
which can establish a prima facie case that the restrictions are inconsistent with the provisions of 
this Section or with those of Article XIII (subject to the provisions of Article XIV) and that its trade 
is adversely affected thereby. However, no such invitation shall be issued unless the Contracting 
Parties have ascertained that direct discussions between the contracting parties concerned have 
not been successful. If, as a result of the consultations with the Contracting Parties no agreement is 
reached and they determine that the restrictions are being applied inconsistently with such provi-
sions, and that damage to the trade of the contracting party initiating the procedure is caused or 
threatened thereby, they shall recommend the withdrawal or modification of the restrictions. If 
the restrictions are not withdrawn or modified within such time as the Contracting Parties may 
prescribe, they may release the contracting party initiating the procedure from such obligations 
under this Agreement towards the contracting party applying the restrictions as they determine to 
be appropriate in the circumstances.

(e) If a contracting party against which action has been taken in accordance with the last 
sentence of subparagraph (c) (ii) or (d) of this paragraph, finds that the release of obligations author-
ized by the Contracting Parties adversely affects the operation of its programme and policy of eco-
nomic development, it shall be free, not later than sixty days after such action is taken, to give writ-
ten notice to the Executive Secretary2 to the Contracting Parties of its intention to withdraw from 
this Agreement and such withdrawal shall take effect on the sixtieth day following the day on which 
the notice is received by him.

(f ) In proceeding under this paragraph, the Contracting Parties shall have due regard to 
the factors referred to in paragraph 2 of this Article. Determinations under this paragraph shall be 
rendered expeditiously and, if possible, within sixty days of the initiation of the consultations.

Section C

13. If a contracting party coming within the scope of paragraph 4 (a) of this Article finds that 
governmental assistance is required to promote the establishment of a particular industry* with a 
view to raising the general standard of living of its people, but that no measure consistent with the 
other provisions of this Agreement is practicable to achieve that objective, it may have recourse to 
the provisions and procedures set out in this Section.*

14. The contracting party concerned shall notify the Contracting Parties of the special dif-
ficulties which it meets in the achievement of the objective outlined in paragraph 13 of this Article 
and shall indicate the specific measure affecting imports which it proposes to introduce in order 
to remedy these difficulties. It shall not introduce that measure before the expiration of the time-
limit laid down in paragraph 15 or 17, as the case may be, or if the measure affects imports of a 
product which is the subject of a concession included in the appropriate Schedule annexed to this 
Agreement, unless it has secured the concurrence of the Contracting Parties in accordance with 
provisions of paragraph 18; Provided that, if the industry receiving assistance has already started 
production, the contracting party may, after informing the Contracting Parties, take such measures 
as may be necessary to prevent, during that period, imports of the product or products concerned 
from increasing substantially above a normal level.*

15. If, within thirty days of the notification of the measure, the Contracting Parties do not 
request the contracting party concerned to consult with them,* that contracting party shall be free 

2 By the Decision of 23 March 1965, the Contracting Parties changed the title of the head of the 
GATT secretariat from “Executive Secretary” to “Director-General”.



 GATT 1947 167

to deviate from the relevant provisions of the other Articles of this Agreement to the extent neces-
sary to apply the proposed measure.

16. If it is requested by the Contracting Parties to do so, *the contracting party concerned shall 
consult with them as to the purpose of the proposed measure, as to alternative measures which may 
be available under this Agreement, and as to the possible effect of the measure proposed on the 
commercial and economic interests of other contracting parties. If, as a result of such consultation, 
the Contracting Parties agree that there is no measure consistent with the other provisions of this 
Agreement which is practicable in order to achieve the objective outlined in paragraph 13 of this 
Article, and concur* in the proposed measure, the contracting party concerned shall be released 
from its obligations under the relevant provisions of the other Articles of this Agreement to the 
extent necessary to apply that measure.

17. If, within ninety days after the date of the notification of the proposed measure under para-
graph 14 of this Article, the Contracting Parties have not concurred in such measure, the contract-
ing party concerned may introduce the measure proposed after informing the Contracting Parties.

18. If the proposed measure affects a product which is the subject of a concession included in 
the appropriate Schedule annexed to this Agreement, the contracting party concerned shall enter 
into consultations with any other contracting party with which the concession was initially negoti-
ated, and with any other contracting party determined by the Contracting Parties to have a substan-
tial interest therein. The Contracting Parties shall concur* in the measure if they agree that there is 
no measure consistent with the other provisions of this Agreement which is practicable in order to 
achieve the objective set forth in paragraph 13 of this Article, and if they are satisfied:

(a) that agreement has been reached with such other contracting parties as a result of the 
consultations referred to above, or

(b) if no such agreement has been reached within sixty days after the notification provided 
for in paragraph 14 has been received by the Contracting Parties, that the contracting party having 
recourse to this Section has made all reasonable efforts to reach an agreement and that the interests 
of other contracting parties are adequately safeguarded.*
The contracting party having recourse to this Section shall thereupon be released from its obliga-
tions under the relevant provisions of the other Articles of this Agreement to the extent necessary 
to permit it to apply the measure.

19. If a proposed measure of the type described in paragraph 13 of this Article concerns an 
industry the establishment of which has in the initial period been facilitated by incidental protec-
tion afforded by restrictions imposed by the contracting party concerned for balance of payments 
purposes under the relevant provisions of this Agreement, that contracting party may resort to the 
provisions and procedures of this Section; Provided that it shall not apply the proposed measure 
without the concurrence* of the Contracting Parties.*

20. Nothing in the preceding paragraphs of this Section shall authorize any deviation from the 
provisions of Articles I, II and XIII of this Agreement. The provisos to paragraph 10 of this Article 
shall also be applicable to any restriction under this Section.

21. At any time while a measure is being applied under paragraph 17 of this Article any con-
tracting party substantially affected by it may suspend the application to the trade of the contracting 
party having recourse to this Section of such substantially equivalent concessions or other obliga-
tions under this Agreement the suspension of which the Contracting Parties do not disapprove;* 
Provided that sixty days’ notice of such suspension is given to the Contracting Parties not later than 
six months after the measure has been introduced or changed substantially to the detriment of the 
contracting party affected. Any such contracting party shall afford adequate opportunity for con-
sultation in accordance with the provisions of Article XXII of this Agreement.

Section D
22. A contracting party coming within the scope of subparagraph 4 (b) of this Article desiring, 

in the interest of the development of its economy, to introduce a measure of the type described in 
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paragraph 13 of this Article in respect of the establishment of a particular industry* may apply to the 
Contracting Parties for approval of such measure. The Contracting Parties shall promptly consult 
with such contracting party and shall, in making their decision, be guided by the considerations set 
out in paragraph 16. If the Contracting Parties concur* in the proposed measure the contracting 
party concerned shall be released from its obligations under the relevant provisions of the other 
Articles of this Agreement to the extent necessary to permit it to apply the measure. If the proposed 
measure affects a product which is the subject of a concession included in the appropriate Schedule 
annexed to this Agreement, the provisions of paragraph 18 shall apply.*

23. Any measure applied under this Section shall comply with the provisions of paragraph 20 
of this Article.

article XIX. emergency action on imports of particular products

1. (a) If, as a result of unforeseen developments and of the effect of the obligations incurred 
by a contracting party under this Agreement, including tariff concessions, any product is being 
imported into the territory of that contracting party in such increased quantities and under such 
conditions as to cause or threaten serious injury to domestic producers in that territory of like or 
directly competitive products, the contracting party shall be free, in respect of such product, and to 
the extent and for such time as may be necessary to prevent or remedy such injury, to suspend the 
obligation in whole or in part or to withdraw or modify the concession.

(b) If any product, which is the subject of a concession with respect to a preference, is being 
imported into the territory of a contracting party in the circumstances set forth in subparagraph (a) 
of this paragraph, so as to cause or threaten serious injury to domestic producers of like or directly 
competitive products in the territory of a contracting party which receives or received such pref-
erence, the importing contracting party shall be free, if that other contracting party so requests, 
to suspend the relevant obligation in whole or in part or to withdraw or modify the concession in 
respect of the product, to the extent and for such time as may be necessary to prevent or remedy such 
injury.

2. Before any contracting party shall take action pursuant to the provisions of paragraph 1 
of this Article, it shall give notice in writing to the Contracting Parties as far in advance as may be 
practicable and shall afford the Contracting Parties and those contracting parties having a sub-
stantial interest as exporters of the product concerned an opportunity to consult with it in respect 
of the proposed action. When such notice is given in relation to a concession with respect to a 
preference, the notice shall name the contracting party which has requested the action. In critical 
circumstances, where delay would cause damage which it would be difficult to repair, action under 
paragraph 1 of this Article may be taken provisionally without prior consultation, on the condition 
that consultation shall be effected immediately after taking such action.

3. (a) If agreement among the interested contracting parties with respect to the action is not 
reached, the contracting party which proposes to take or continue the action shall, nevertheless, be 
free to do so, and if such action is taken or continued, the affected contracting parties shall then be 
free, not later than ninety days after such action is taken, to suspend, upon the expiration of thirty 
days from the day on which written notice of such suspension is received by the Contracting Parties, 
the application to the trade of the contracting party taking such action, or, in the case envisaged in 
paragraph 1 (b) of this Article, to the trade of the contracting party requesting such action, of such 
substantially equivalent concessions or other obligations under this Agreement the suspension of 
which the Contracting Parties do not disapprove.

(b) Notwithstanding the provisions of subparagraph (a) of this paragraph, where action is 
taken under paragraph 2 of this Article without prior consultation and causes or threatens serious 
injury in the territory of a contracting party to the domestic producers of products affected by the 
action, that contracting party shall, where delay would cause damage difficult to repair, be free to 
suspend, upon the taking of the action and throughout the period of consultation, such concessions 
or other obligations as may be necessary to prevent or remedy the injury.
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article XX. General exceptions

Subject to the requirement that such measures are not applied in a manner which would con-
stitute a means of arbitrary or unjustifiable discrimination between countries where the same condi-
tions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be 
construed to prevent the adoption or enforcement by any contracting party of measures:

(a) necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
(c) relating to the importations or exportations of gold or silver;
(d) necessary to secure compliance with laws or regulations which are not inconsistent with 

the provisions of this Agreement, including those relating to customs enforcement, the enforcement 
of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, 
trade marks and copyrights, and the prevention of deceptive practices;

(e) relating to the products of prison labour;
(f ) imposed for the protection of national treasures of artistic, historic or archaeological 

value;
(g) relating to the conservation of exhaustible natural resources if such measures are made 

effective in conjunction with restrictions on domestic production or consumption;
(h) undertaken in pursuance of obligations under any intergovernmental commodity agree-

ment which conforms to criteria submitted to the Contracting Parties and not disapproved by them 
or which is itself so submitted and not so disapproved;*

(i) involving restrictions on exports of domestic materials necessary to ensure essential 
quantities of such materials to a domestic processing industry during periods when the domestic 
price of such materials is held below the world price as part of a governmental stabilization plan; 
Provided that such restrictions shall not operate to increase the exports of or the protection afforded 
to such domestic industry, and shall not depart from the provisions of this Agreement relating to 
non-discrimination;

(j) essential to the acquisition or distribution of products in general or local short supply; 
Provided that any such measures shall be consistent with the principle that all contracting parties 
are entitled to an equitable share of the international supply of such products, and that any such 
measures, which are inconsistent with the other provisions of the Agreement shall be discontinued 
as soon as the conditions giving rise to them have ceased to exist. The Contracting Parties shall 
review the need for this sub-paragraph not later than 30 June 1960.

article XXI. Security exceptions

Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it 

considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary for 

the protection of its essential security interests
 (i) relating to fissionable materials or the materials from which they are derived; 
 (ii) relating to the traffic in arms, ammunition and implements of war and to such 

traffic in other goods and materials as is carried on directly or indirectly for the 
purpose of supplying a military establishment;

 (iii) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations 

under the United Nations Charter for the maintenance of international peace and security.
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article XXII. Consultation
1. Each contracting party shall accord sympathetic consideration to, and shall afford adequate 

opportunity for consultation regarding, such representations as may be made by another contract-
ing party with respect to any matter affecting the operation of this Agreement.

2. The Contracting Parties may, at the request of a contracting party, consult with any con-
tracting party or parties in respect of any matter for which it has not been possible to find a satisfac-
tory solution through consultation under paragraph 1.

Article XXIII. Nullification or impairment
1. If any contracting party should consider that any benefit accruing to it directly or indirectly 

under this Agreement is being nullified or impaired or that the attainment of any objective of the 
Agreement is being impeded as the result of

(a) the failure of another contracting party to carry out its obligations under this Agree-
ment, or

(b) the application by another contracting party of any measure, whether or not it conflicts 
with the provisions of this Agreement, or

(c) the existence of any other situation, 
the contracting party may, with a view to the satisfactory adjustment of the matter, make writ-
ten representations or proposals to the other contracting party or parties which it considers to 
be concerned. Any contracting party thus approached shall give sympathetic consideration to the 
representations or proposals made to it.

2. If no satisfactory adjustment is effected between the contracting parties concerned within 
a reasonable time, or if the difficulty is of the type described in paragraph 1 (c) of this Article, the 
matter may be referred to the Contracting Parties. The Contracting Parties shall promptly investi-
gate any matter so referred to them and shall make appropriate recommendations to the contract-
ing parties which they consider to be concerned, or give a ruling on the matter, as appropriate. The 
Contracting Parties may consult with contracting parties, with the Economic and Social Council of 
the United Nations and with any appropriate inter-governmental organization in cases where they 
consider such consultation necessary. If the Contracting Parties consider that the circumstances are 
serious enough to justify such action, they may authorize a contracting party or parties to suspend 
the application to any other contracting party or parties of such concessions or other obligations 
under this Agreement as they determine to be appropriate in the circumstances. If the application 
to any contracting party of any concession or other obligation is in fact suspended, that contracting 
party shall then be free, not later than sixty days after such action is taken, to give written notice to 
the Executive Secretary3 to the Contracting Parties of its intention to withdraw from this Agreement 
and such withdrawal shall take effect upon the sixtieth day following the day on which such notice 
is received by him.

Part III

Article XXIV. Territorial application – Frontier traffic – Customs unions and free-trade areas
1. The provisions of this Agreement shall apply to the metropolitan customs territories of the 

contracting parties and to any other customs territories in respect of which this Agreement has been 
accepted under Article XXVI or is being applied under Article XXXIII or pursuant to the Protocol 
of Provisional Application. Each such customs territory shall, exclusively for the purposes of the ter-
ritorial application of this Agreement, be treated as though it were a contracting party; Provided that 
the provisions of this paragraph shall not be construed to create any rights or obligations as between 
two or more customs territories in respect of which this Agreement has been accepted under Article 

3  By the Decision of 23 March 1965, the Contracting Parties changed the title of the head of the 
GATT secretariat from “Executive Secretary” to “Director-General”.
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XXVI or is being applied under Article XXXIII or pursuant to the Protocol of Provisional Applica-
tion by a single contracting party.

2. For the purposes of this Agreement a customs territory shall be understood to mean any 
territory with respect to which separate tariffs or other regulations of commerce are maintained for 
a substantial part of the trade of such territory with other territories.

3. The provisions of this Agreement shall not be construed to prevent:
(a) Advantages accorded by any contracting party to adjacent countries in order to facilitate 

frontier traffic; 
(b) Advantages accorded to the trade with the Free Territory of Trieste by countries contigu-

ous to that territory, provided that such advantages are not in conflict with the Treaties of Peace 
arising out of the Second World War.

4. The contracting parties recognize the desirability of increasing freedom of trade by the 
development, through voluntary agreements, of closer integration between the economies of the 
countries parties to such agreements. They also recognize that the purpose of a customs union or 
of a free-trade area should be to facilitate trade between the constituent territories and not to raise 
barriers to the trade of other contracting parties with such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as between the territories 
of contracting parties, the formation of a customs union or of a free-trade area or the adoption of an 
interim agreement necessary for the formation of a customs union or of a free-trade area; Provided 
that:

(a) with respect to a customs union, or an interim agreement leading to a formation of a 
customs union, the duties and other regulations of commerce imposed at the institution of any such 
union or interim agreement in respect of trade with contracting parties not parties to such union 
or agreement shall not on the whole be higher or more restrictive than the general incidence of the 
duties and regulations of commerce applicable in the constituent territories prior to the formation 
of such union or the adoption of such interim agreement, as the case may be; 

(b) with respect to a free-trade area, or an interim agreement leading to the formation of a 
free-trade area, the duties and other regulations of commerce maintained in each of the constituent 
territories and applicable at the formation of such free-trade area or the adoption of such interim 
agreement to the trade of contracting parties not included in such area or not parties to such agree-
ment shall not be higher or more restrictive than the corresponding duties and other regulations of 
commerce existing in the same constituent territories prior to the formation of the free-trade area, 
or interim agreement as the case may be; and

(c) any interim agreement referred to in subparagraphs (a) and (b) shall include a plan and 
schedule for the formation of such a customs union or of such a free-trade area within a reasonable 
length of time.

6. If, in fulfilling the requirements of subparagraph 5 (a), a contracting party proposes to 
increase any rate of duty inconsistently with the provisions of Article II, the procedure set forth in 
Article XXVIII shall apply. In providing for compensatory adjustment, due account shall be taken 
of the compensation already afforded by the reduction brought about in the corresponding duty of 
the other constituents of the union.

7. (a) Any contracting party deciding to enter into a customs union or free-trade area, or an 
interim agreement leading to the formation of such a union or area, shall promptly notify the Con-
tracting Parties and shall make available to them such information regarding the proposed union 
or area as will enable them to make such reports and recommendations to contracting parties as 
they may deem appropriate.

(b) If, after having studied the plan and schedule included in an interim agreement referred 
to in paragraph 5 in consultation with the parties to that agreement and taking due account of the 
information made available in accordance with the provisions of subparagraph (a), the Contracting 
Parties find that such agreement is not likely to result in the formation of a customs union or of a 



172 XVIII. International trade and investment law

free-trade area within the period contemplated by the parties to the agreement or that such period 
is not a reasonable one, the Contracting Parties shall make recommendations to the parties to the 
agreement. The parties shall not maintain or put into force, as the case may be, such agreement if 
they are not prepared to modify it in accordance with these recommendations.

(c) Any substantial change in the plan or schedule referred to in paragraph 5 (c) shall be 
communicated to the Contracting Parties, which may request the contracting parties concerned 
to consult with them if the change seems likely to jeopardize or delay unduly the formation of the 
customs union or of the free-trade area.

8. For the purposes of this Agreement:
(a) A customs union shall be understood to mean the substitution of a single customs terri-

tory for two or more customs territories, so that
 (i) duties and other restrictive regulations of commerce (except, where necessary, 

those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated 
with respect to substantially all the trade between the constituent territories of the 
union or at least with respect to substantially all the trade in products originating 
in such territories, and,

 (ii) subject to the provisions of paragraph 9, substantially the same duties and other 
regulations of commerce are applied by each of the members of the union to the 
trade of territories not included in the union;

(b) A free-trade area shall be understood to mean a group of two or more customs territories 
in which the duties and other restrictive regulations of commerce (except, where necessary, those 
permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially all the 
trade between the constituent territories in products originating in such territories.

9. The preferences referred to in paragraph 2 of Article I shall not be affected by the formation 
of a customs union or of a free-trade area but may be eliminated or adjusted by means of negotia-
tions with contracting parties affected.* This procedure of negotiations with affected contracting 
parties shall, in particular, apply to the elimination of preferences required to conform with the 
provisions of paragraph 8 (a)(i) and paragraph 8 (b).

10. The Contracting Parties may by a two-thirds majority approve proposals which do not fully 
comply with the requirements of paragraphs 5 to 9 inclusive, provided that such proposals lead to 
the formation of a customs union or a free-trade area in the sense of this Article.

11. Taking into account the exceptional circumstances arising out of the establishment of India 
and Pakistan as independent States and recognizing the fact that they have long constituted an 
economic unit, the contracting parties agree that the provisions of this Agreement shall not prevent 
the two countries from entering into special arrangements with respect to the trade between them, 
pending the establishment of their mutual trade relations on a definitive basis.*

12. Each contracting party shall take such reasonable measures as may be available to it to 
ensure observance of the provisions of this Agreement by the regional and local governments and 
authorities within its territories.

article XXV. Joint action by the Contracting Parties
1. Representatives of the contracting parties shall meet from time to time for the purpose of 

giving effect to those provisions of this Agreement which involve joint action and, generally, with a 
view to facilitating the operation and furthering the objectives of this Agreement. Wherever refer-
ence is made in this Agreement to the contracting parties acting jointly they are designated as the 
Contracting Parties.

2. The Secretary-General of the United Nations is requested to convene the first meeting of the 
Contracting Parties, which shall take place not later than March 1, 1948.

3. Each contracting party shall be entitled to have one vote at all meetings of the Contracting 
Parties.
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4. Except as otherwise provided for in this Agreement, decisions of the Contracting Parties 
shall be taken by a majority of the votes cast.

5. In exceptional circumstances not elsewhere provided for in this Agreement, the Contract-
ing Parties may waive an obligation imposed upon a contracting party by this Agreement; Provided 
that any such decision shall be approved by a two-thirds majority of the votes cast and that such 
majority shall comprise more than half of the contracting parties. The Contracting Parties may also 
by such a vote
 (i) define certain categories of exceptional circumstances to which other voting 

requirements shall apply for the waiver of obligations, and
 (ii) prescribe such criteria as may be necessary for the application of this paragraph4.

article XXVI. acceptance, entry into force and registration
1. The date of this Agreement shall be 30 October 1947.
2. This Agreement shall be open for acceptance by any contracting party which, on 

1 March 1955, was a contracting party or was negotiating with a view to accession to this Agreement.
3. This Agreement, done in a single English original and a single French original, both texts 

authentic, shall be deposited with the Secretary-General of the United Nations, who shall furnish 
certified copies thereof to all interested governments.

4. Each government accepting this Agreement shall deposit an instrument of acceptance with 
the Executive Secretary5 to the Contracting Parties, who will inform all interested governments of 
the date of deposit of each instrument of acceptance and of the day on which this Agreement enters 
into force under paragraph 6 of this Article.

5. (a) Each government accepting this Agreement does so in respect of its metropolitan terri-
tory and of the other territories for which it has international responsibility, except such separate 
customs territories as it shall notify to the Executive Secretary5 to the Contracting Parties at the time 
of its own acceptance.

(b) Any government, which has so notified the Executive Secretary5 under the exceptions in 
subparagraph (a) of this paragraph, may at any time give notice to the Executive Secretary5 that its 
acceptance shall be effective in respect of any separate customs territory or territories so excepted 
and such notice shall take effect on the thirtieth day following the day on which it is received by the 
Executive Secretary.5

(c) If any of the customs territories, in respect of which a contracting party has accepted this 
Agreement, possesses or acquires full autonomy in the conduct of its external commercial relations 
and of the other matters provided for in this Agreement, such territory shall, upon sponsorship 
through a declaration by the responsible contracting party establishing the above-mentioned fact, 
be deemed to be a contracting party.

6. This Agreement shall enter into force, as among the governments which have accepted it, on 
the thirtieth day following the day on which instruments of acceptance have been deposited with 
Executive Secretary6 to the Contracting Parties on behalf of governments named in Annex H, the 
territories of which account for 85 per centum of the total external trade of the territories of such 
governments, computed in accordance with the applicable column of percentages set forth therein. 
The instrument of acceptance of each other government shall take effect on the thirtieth day follow-
ing the day on which such instrument has been deposited.

4 The authentic text erroneously reads “sub-paragraph”.
5 By the Decision of 23 March 1965, the Contracting Parties changed the title of the head of the 

GATT secretariat from “Executive Secretary” to “Director-General”.
6 By the Decision of 23 March 1965, the Contracting Parties changed the title of the head of the 

GATT secretariat from “Executive Secretary” to “Director-General”.



174 XVIII. International trade and investment law

7. The United Nations is authorized to effect registration of this Agreement as soon as it enters 
into force.

article XXVII. Withholding or withdrawal of concessions
Any contracting party shall at any time be free to withhold or to withdraw in whole or in part 

any concession, provided for in the appropriate Schedule annexed to this Agreement, in respect of 
which such contracting party determines that it was initially negotiated with a government which 
has not become, or has ceased to be, a contracting party. A contracting party taking such action 
shall notify the Contracting Parties and, upon request, consult with contracting parties which have 
a substantial interest in the product concerned.

Article XXVIII. Modification of schedules
1. On the first day of each three-year period, the first period beginning on 1 January 1958 (or 

on the first day of any other period* that may be specified by the Contracting Parties by two-thirds 
of the votes cast) a contracting party (hereafter in this Article referred to as the “applicant contract-
ing party”) may, by negotiation and agreement with any contracting party with which such conces-
sion was initially negotiated and with any other contracting party determined by the Contracting 
Parties to have a principal supplying interest* (which two preceding categories of contracting par-
ties, together with the applicant contracting party, are in this Article hereinafter referred to as the 
“contracting parties primarily concerned”), and subject to consultation with any other contracting 
party determined by the Contracting Parties to have a substantial interest* in such concession, 
modify or withdraw a concession* included in the appropriate schedule annexed to this Agreement.

2. In such negotiations and agreement, which may include provision for compensatory adjust-
ment with respect to other products, the contracting parties concerned shall endeavour to maintain 
a general level of reciprocal and mutually advantageous concessions not less favourable to trade than 
that provided for in this Agreement prior to such negotiations.

3. (a) If agreement between the contracting parties primarily concerned cannot be reached 
before 1 January 1958 or before the expiration of a period envisaged in paragraph 1 of this Article, 
the contracting party which proposes to modify or withdraw the concession shall, nevertheless, be 
free to do so and if such action is taken any contracting party with which such concession was ini-
tially negotiated, any contracting party determined under paragraph 1 to have a principal supplying 
interest and any contracting party determined under paragraph 1 to have a substantial interest shall 
then be free not later than six months after such action is taken, to withdraw, upon the expiration 
of thirty days from the day on which written notice of such withdrawal is received by the Contract-
ing Parties, substantially equivalent concessions initially negotiated with the applicant contracting 
party.

(b) If agreement between the contracting parties primarily concerned is reached but any 
other contracting party determined under paragraph 1 of this Article to have a substantial interest is 
not satisfied, such other contracting party shall be free, not later than six months after action under 
such agreement is taken, to withdraw, upon the expiration of thirty days from the day on which 
written notice of such withdrawal is received by the Contracting Parties, substantially equivalent 
concessions initially negotiated with the applicant contracting party.

4. The Contracting Parties may, at any time, in special circumstances, authorize* a contract-
ing party to enter into negotiations for modification or withdrawal of a concession included in the 
appropriate Schedule annexed to this Agreement subject to the following procedures and conditions:

(a) Such negotiations* and any related consultations shall be conducted in accordance with 
the provisions of paragraph 1 and 2 of this Article.

(b) If agreement between the contracting parties primarily concerned is reached in the nego-
tiations, the provisions of paragraph 3 (b) of this Article shall apply.

(c) If agreement between the contracting parties primarily concerned is not reached within 
a period of sixty days* after negotiations have been authorized, or within such longer period as the 
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Contracting Parties may have prescribed, the applicant contracting party may refer the matter to 
the Contracting Parties.

(d) Upon such reference, the Contracting Parties shall promptly examine the matter and 
submit their views to the contracting parties primarily concerned with the aim of achieving a settle-
ment. If a settlement is reached, the provisions of paragraph 3 (b) shall apply as if agreement between 
the contracting parties primarily concerned had been reached. If no settlement is reached between 
the contracting parties primarily concerned, the applicant contracting party shall be free to modify 
or withdraw the concession, unless the Contracting Parties determine that the applicant contracting 
party has unreasonably failed to offer adequate compensation.* If such action is taken, any contract-
ing party with which the concession was initially negotiated, any contracting party determined 
under paragraph 4 (a) to have a principal supplying interest and any contracting party determined 
under paragraph 4 (a) to have a substantial interest, shall be free, not later than six months after such 
action is taken, to modify or withdraw, upon the expiration of thirty days from the day on which 
written notice of such withdrawal is received by the Contracting Parties, substantially equivalent 
concessions initially negotiated with applicant contracting party.

5. Before 1 January 1958 and before the end of any period envisaged in paragraph 1 a contract-
ing party may elect by notifying the Contracting Parties to reserve the right, for the duration of the 
next period, to modify the appropriate Schedule in accordance with the procedures of paragraph 
1 to 3. If a contracting party so elects, other contracting parties shall have the right, during the 
same period, to modify or withdraw, in accordance with the same procedures, concessions initially 
negotiated with that contracting party.

article XXVIII bis. tariff negotiations

1. The contracting parties recognize that customs duties often constitute serious obstacles to 
trade; thus negotiations on a reciprocal and mutually advantageous basis, directed to the substantial 
reduction of the general level of tariffs and other charges on imports and exports and in particular 
to the reduction of such high tariffs as discourage the importation even of minimum quantities, and 
conducted with due regard to the objectives of this Agreement and the varying needs of individual 
contracting parties, are of great importance to the expansion of international trade. The Contracting 
Parties may therefore sponsor such negotiations from time to time.

2. (a) Negotiations under this Article may be carried out on a selective product-by-product 
basis or by the application of such multilateral procedures as may be accepted by the contracting 
parties concerned. Such negotiations may be directed towards the reduction of duties, the binding of 
duties at then existing levels or undertakings that individual duties or the average duties on specified 
categories of products shall not exceed specified levels. The binding against increase of low duties 
or of duty-free treatment shall, in principle, be recognized as a concession equivalent in value to the 
reduction of high duties.

(b) The contracting parties recognize that in general the success of multilateral negotiations 
would depend on the participation of all contracting parties which conduct a substantial proportion 
of their external trade with one another.

3. Negotiations shall be conducted on a basis which affords adequate opportunity to take into 
account:

(a) the needs of individual contracting parties and individual industries;

(b) the needs of less-developed countries for a more flexible use of tariff protection to assist 
their economic development and the special needs of these countries to maintain tariffs for revenue 
purposes; and

(c) all other relevant circumstances, including the fiscal,* developmental, strategic and other 
needs of the contracting parties concerned.
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article XXIX. the relation of this agreement to the Havana Charter
1. The contracting parties undertake to observe to the fullest extent of their executive authority 

the general principles of Chapters I to VI inclusive and of Chapter IX of the Havana Charter pending 
their acceptance of it in accordance with their constitutional procedures.*

2. Part II of this Agreement shall be suspended on the day on which the Havana Charter enters 
into force.

3. If by September 30, 1949, the Havana Charter has not entered into force, the contracting 
parties shall meet before December 31, 1949, to agree whether this Agreement shall be amended, 
supplemented or maintained.

4. If at any time the Havana Charter should cease to be in force, the Contracting Parties 
shall meet as soon as practicable thereafter to agree whether this Agreement shall be supplemented, 
amended or maintained. Pending such agreement, Part II of this Agreement shall again enter into 
force; Provided that the provisions of Part II other than Article XXIII shall be replaced, mutatis 
mutandis, in the form in which they then appeared in the Havana Charter; and Provided further 
that no contracting party shall be bound by any provisions which did not bind it at the time when 
the Havana Charter ceased to be in force.

5. If any contracting party has not accepted the Havana Charter by the date upon which it 
enters into force, the Contracting Parties shall confer to agree whether, and if so in what way, this 
Agreement in so far as it affects relations between such contracting party and other contracting 
parties, shall be supplemented or amended. Pending such agreement the provisions of Part II of this 
Agreement shall, notwithstanding the provisions of paragraph 2 of this Article, continue to apply as 
between such contracting party and other contracting parties.

6. Contracting parties which are Members of the International Trade Organization shall not 
invoke the provisions of this Agreement so as to prevent the operation of any provision of the 
Havana Charter. The application of the principle underlying this paragraph to any contracting party 
which is not a Member of the International Trade Organization shall be the subject of an agreement 
pursuant to paragraph 5 of this Article.

article XXX. amendments
1. Except where provision for modification is made elsewhere in this Agreement, amendments 

to the provisions of Part I of this Agreement or the provisions of Article XXIX or of this Article 
shall become effective upon acceptance by all the contracting parties, and other amendments to this 
Agreement shall become effective, in respect of those contracting parties which accept them, upon 
acceptance by two-thirds of the contracting parties and thereafter for each other contracting party 
upon acceptance by it.

2. Any contracting party accepting an amendment to this Agreement shall deposit an instru-
ment of acceptance with the Secretary-General of the United Nations within such period as the 
Contracting Parties may specify. The Contracting Parties may decide that any amendment made 
effective under this Article is of such a nature that any contracting party which has not accepted it 
within a period specified by the Contracting Parties shall be free to withdraw from this Agreement, 
or to remain a contracting party with the consent of the Contracting Parties.

article XXXI. Withdrawal
Without prejudice to the provisions of paragraph 12 of Article XVIII, of Article XXIII or of 

paragraph 2 of Article XXX, any contracting party may withdraw from this Agreement, or may 
separately withdraw on behalf of any of the separate customs territories for which it has interna-
tional responsibility and which at the time possesses full autonomy in the conduct of its external 
commercial relations and of the other matters provided for in this Agreement. The withdrawal shall 
take effect upon the expiration of six months from the day on which written notice of withdrawal is 
received by the Secretary-General of the United Nations.
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article XXXII. Contracting Parties
1. The contracting parties to this Agreement shall be understood to mean those governments 

which are applying the provisions of this Agreement under Articles XXVI or XXXIII or pursuant 
to the Protocol of Provisional Application.

2. At any time after the entry into force of this Agreement pursuant to paragraph 6 of Arti-
cle XXVI, those contracting parties which have accepted this Agreement pursuant to paragraph 4 
of Article XXVI may decide that any contracting party which has not so accepted it shall cease to 
be a contracting party.

article XXXIII. accession
A government not party to this Agreement, or a government acting on behalf of a separate cus-

toms territory possessing full autonomy in the conduct of its external commercial relations and of 
the other matters provided for in this Agreement, may accede to this Agreement, on its own behalf 
or on behalf of that territory, on terms to be agreed between such government and the Contracting 
Parties. Decisions of the Contracting Parties under this paragraph shall be taken by a two-thirds 
majority.

article XXXIV. annexes
The annexes to this Agreement are hereby made an integral part of this Agreement.

article XXXV. non-application of the agreement between particular Contracting Parties
1. This Agreement, or alternatively Article II of this Agreement, shall not apply as between any 

contracting party and any other contracting party if: 
(a) the two contracting parties have not entered into tariff negotiations with each other, and
(b) either of the contracting parties, at the time either becomes a contracting party, does not 

consent to such application.
2. The Contracting Parties may review the operation of this Article in particular cases at the 

request of any contracting party and make appropriate recommendations.

Part IV. traDe anD DeVeloPMent

article XXXVI. Principles and objectives
1. The contracting parties,
(a) recalling that the basic objectives of this Agreement include the raising of standards of 

living and the progressive development of the economies of all contracting parties, and considering 
that the attainment of these objectives is particularly urgent for less-developed contracting parties;

(b) considering that export earnings of the less-developed contracting parties can play a vital 
part in their economic development and that the extent of this contribution depends on the prices 
paid by the less-developed contracting parties for essential imports, the volume of their exports, and 
the prices received for these exports;

(c) noting, that there is a wide gap between standards of living in less-developed countries 
and in other countries;

(d) recognizing that individual and joint action is essential to further the development of the 
economies of less-developed contracting parties and to bring about a rapid advance in the standards 
of living in these countries;

(e) recognizing that international trade as a means of achieving economic and social 
advancement should be governed by such rules and procedures - and measures in conformity with 
such rules and procedures - as are consistent with the objectives set forth in this Article;
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(f ) noting that the Contracting Parties may enable less-developed contracting parties to use 
special measures to promote their trade and development; 
agree as follows.

2. There is need for a rapid and sustained expansion of the export earnings of the less-devel-
oped contracting parties.

3. There is need for positive efforts designed to ensure that less-developed contracting parties 
secure a share in the growth in international trade commensurate with the needs of their economic 
development.

4. Given the continued dependence of many less-developed contracting parties on the exporta-
tion of a limited range of primary products,* there is need to provide in the largest possible meas-
ure more favourable and acceptable conditions of access to world markets for these products, and 
wherever appropriate to devise measures designed to stabilize and improve conditions of world 
markets in these products, including in particular measures designed to attain stable, equitable and 
remunerative prices, thus permitting an expansion of world trade and demand and a dynamic and 
steady growth of the real export earnings of these countries so as to provide them with expanding 
resources for their economic development.

5. The rapid expansion of the economies of the less-developed contracting parties will be 
facilitated by a diversification* of the structure of their economies and the avoidance of an excessive 
dependence on the export of primary products. There is, therefore, need for increased access in the 
largest possible measure to markets under favourable conditions for processed and manufactured 
products currently or potentially of particular export interest to less-developed contracting parties.

6. Because of the chronic deficiency in the export proceeds and other foreign exchange earn-
ings of less-developed contracting parties, there are important inter-relationships between trade and 
financial assistance to development. There is, therefore, need for close and continuing collaboration 
between the Contracting Parties and the international lending agencies so that they can contribute 
most effectively to alleviating the burdens these less-developed contracting parties assume in the 
interest of their economic development.

7. There is need for appropriate collaboration between the Contracting Parties, other intergov-
ernmental bodies and the organs and agencies of the United Nations system, whose activities relate 
to the trade and economic development of less-developed countries.

8. The developed contracting parties do not expect reciprocity for commitments made by them 
in trade negotiations to reduce or remove tariffs and other barriers to the trade of less-developed 
contracting parties.*

9. The adoption of measures to give effect to these principles and objectives shall be a matter of 
conscious and purposeful effort on the part of the contracting parties both individually and jointly.

article XXXVII. Commitments

1. The developed contracting parties shall to the fullest extent possible – that is, except when 
compelling reasons, which may include legal reasons, make it impossible – give effect to the follow-
ing provisions:

(a) accord high priority to the reduction and elimination of barriers to products currently 
or potentially of particular export interest to less-developed contracting parties, including customs 
duties and other restrictions which differentiate unreasonably between such products in their pri-
mary and in their processed forms;*

(b) refrain from introducing, or increasing the incidence of, customs duties or non-tariff 
import barriers on products currently or potentially of particular export interest to less-developed 
contracting parties; and
 (c)        (i) refrain from imposing new fiscal measures, and
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 (ii) in any adjustments of fiscal policy accord high priority to the reduction and elimi-
nation of fiscal measures, which would hamper, or which hamper, significantly the 
growth of consumption of primary products, in raw or processed form, wholly 
or mainly produced in the territories of less-developed contracting parties, and 
which are applied specifically to those products.

2. (a) Whenever it is considered that effect is not being given to any of the provisions of sub-
paragraph (a), (b) or (c) of paragraph 1, the matter shall be reported to the Contracting Parties either 
by the contracting party not so giving effect to the relevant provisions or by any other interested 
contracting party.
 (b)       (i) The Contracting Parties shall, if requested so to do by any interested contracting 

party, and without prejudice to any bilateral consultations that may be under-
taken, consult with the contracting party concerned and all interested contracting 
parties with respect to the matter with a view to reaching solutions satisfactory 
to all contracting parties concerned in order to further the objectives set forth in 
Article XXXVI. In the course of these consultations, the reasons given in cases 
where effect was not being given to the provisions of subparagraph (a), (b) or (c) of 
paragraph 1 shall be examined.

 (ii) As the implementation of the provisions of subparagraph (a), (b) or (c) of paragraph 
1 by individual contracting parties may in some cases be more readily achieved 
where action is taken jointly with other developed contracting parties, such con-
sultation might, where appropriate, be directed towards this end.

 (iii) The consultations by the Contracting Parties might also, in appropriate cases, be 
directed towards agreement on joint action designed to further the objectives of 
this Agreement as envisaged in paragraph 1 of Article XXV.

3. The developed contracting parties shall:
(a) make every effort, in cases where a government directly or indirectly determines the 

resale price of products wholly or mainly produced in the territories of less-developed contracting 
parties, to maintain trade margins at equitable levels;

(b) give active consideration to the adoption of other measures* designed to provide greater 
scope for the development of imports from less-developed contracting parties and collaborate in 
appropriate international action to this end;

(c) have special regard to the trade interests of less-developed contracting parties when 
considering the application of other measures permitted under this Agreement to meet particular 
problems and explore all possibilities of constructive remedies before applying such measures where 
they would affect essential interests of those contracting parties.

4. Less-developed contracting parties agree to take appropriate action in implementation of 
the provisions of Part IV for the benefit of the trade of other less-developed contracting parties, in 
so far as such action is consistent with their individual present and future development, financial 
and trade needs taking into account past trade developments as well as the trade interests of less-
developed contracting parties as a whole.

5. In the implementation of the commitments set forth in paragraph 1 to 4 each contracting 
party shall afford to any other interested contracting party or contracting parties full and prompt 
opportunity for consultations under the normal procedures of this Agreement with respect to any 
matter or difficulty which may arise.

article XXXVIII. Joint action

1. The contracting parties shall collaborate jointly, with the framework of this Agreement and 
elsewhere, as appropriate, to further the objectives set forth in Article XXXVI.

2. In particular, the Contracting Parties shall:
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(a) where appropriate, take action, including action through international arrangements, 
to provide improved and acceptable conditions of access to world markets for primary products of 
particular interest to less-developed contracting parties and to devise measures designed to stabilize 
and improve conditions of world markets in these products including measures designed to attain 
stable, equitable and remunerative prices for exports of such products;

(b) seek appropriate collaboration in matters of trade and development policy with the Unit-
ed Nations and its organs and agencies, including any institutions that may be created on the basis 
of recommendations by the United Nations Conference on Trade and Development;

(c) collaborate in analysing the development plans and policies of individual less-developed 
contracting parties and in examining trade and aid relationships with a view to devising concrete 
measures to promote the development of export potential and to facilitate access to export markets 
for the products of the industries thus developed and, in this connection, seek appropriate collabora-
tion with governments and international organizations, and in particular with organizations having 
competence in relation to financial assistance for economic development, in systematic studies of 
trade and aid relationships in individual less-developed contracting parties aimed at obtaining a 
clear analysis of export potential, market prospects and any further action that may be required; 

(d) keep under continuous review the development of world trade with special reference to 
the rate of growth of the trade of less-developed contracting parties and make such recommenda-
tions to contracting parties as may, in the circumstances, be deemed appropriate;

(e) collaborate in seeking feasible methods to expand trade for the purpose of economic 
development, through international harmonization and adjustment of national policies and regula-
tions, through technical and commercial standards affecting production, transportation and mar-
keting, and through export promotion by the establishment of facilities for the increased flow of 
trade information and the development of market research; and

(f ) establish such institutional arrangements as may be necessary to further the objectives 
set forth in Article XXXVI and to give effect to the provision of this Part.

anneX a. 
lISt oF terrItorIeS reFerreD to In ParaGraPH 2 (a) oF artICle I

United Kingdom of Great Britain and Northern Ireland
Dependent territories of the United Kingdom of Great Britain and Northern Ireland
Canada
Commonwealth of Australia
Dependent territories of the Commonwealth of Australia
New Zealand
Dependent territories of New Zealand
Union of South Africa including South West Africa
Ireland
India (as on April 10, 1947)
Newfoundland
Southern Rhodesia
Burma
Ceylon

Certain of the territories listed above have two or more preferential rates in force for certain 
products. Any such territory may, by agreement with the other contracting parties which are prin-
cipal suppliers of such products at the most-favoured-nation rate, substitute for such preferential 
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rates a single preferential rate which shall not on the whole be less favourable to suppliers at the 
most-favoured-nation rate than the preferences in force prior to such substitution.

The imposition of an equivalent margin of tariff preference to replace a margin of preference 
in an internal tax existing on April 10, 1947 exclusively between two or more of the territories listed 
in this Annex or to replace the preferential quantitative arrangements described in the following 
paragraph, shall not be deemed to constitute an increase in a margin of tariff preference.

The preferential arrangements referred to in paragraph 5 (b) of Article XIV are those existing 
in the United Kingdom on 10 April 1947, under contractual agreements with the Governments of 
Canada, Australia and New Zealand, in respect of chilled and frozen beef and veal, frozen mutton 
and lamb, chilled and frozen pork and bacon. It is the intention, without prejudice to any action tak-
en under subparagraph (h)7 of Article XX, that these arrangements shall be eliminated or replaced 
by tariff preferences, and that negotiations to this end shall take place as soon as practicable among 
the countries substantially concerned or involved.

The film hire tax in force in New Zealand on 10 April 1947, shall, for the purposes of this 
Agreement, be treated as a customs duty under Article I. The renters’ film quota in force in New Zea-
land on April 10, 1947, shall, for the purposes of this Agreement, be treated as a screen quota under 
Article IV.

The Dominions of India and Pakistan have not been mentioned separately in the above list 
since they had not come into existence as such on the base date of April 10, 1947.

anneX B 
lISt oF terrItorIeS oF tHe FrenCH UnIon reFerreD to  

In ParaGraPH 2 (b) oF artICle I

France
French Equatorial Africa (Treaty Basin of the Congo8 and other territories)
French West Africa
Cameroons under French Trusteeship8

French Somali Coast and Dependencies
French Establishments in Oceania
French Establishments in the Condominium of the New Hebrides8

Indo-China
Madagascar and Dependencies
Morocco (French zone)8

New Caledonia and Dependencies
Saint-Pierre and Miquelon
Togo under French Trusteeship8

Tunisia

7 The authentic text erroneously reads “part I (h)”.
8 For imports into Metropolitan France and Territories of the French Union.
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anneX C 
lISt oF terrItorIeS reFerreD to In ParaGraPH 2 (b) oF artICle I  

aS reSPeCtS tHe CUStoMS UnIon oF BelGIUM, lUXeMBUrG anD tHe netHerlanDS

The Economic Union of Belgium and Luxemburg
Belgian Congo
Ruanda Urundi
Netherlands
New Guinea
Surinam
Netherlands Antilles
Republic of Indonesia

For imports into the territories constituting the Customs Union only.

anneX D 
lISt oF terrItorIeS reFerreD to In ParaGraPH 2 (b) oF artICle I  

aS reSPeCtS tHe UnIteD StateS oF aMerICa

United States of America (customs territory)
Dependent territories of the United States of America
Republic of the Philippines

The imposition of an equivalent margin of tariff preference to replace a margin of preference in 
an internal tax existing on 10 April, 1947, exclusively between two or more of the territories listed in 
this Annex shall not be deemed to constitute an increase in a margin of tariff preference.

anneX e 
lISt oF terrItorIeS CoVereD BY PreFerentIal arranGeMentS BetWeen  

CHIle anD neIGHBoUrInG CoUntrIeS reFerreD to In ParaGraPH 2 (D) oF artICle I

Preferences in force exclusively between Chile on the one hand, and
1. Argentina
2. Bolivia
3. Peru

on the other hand.

anneX F. 
 lISt oF terrItorIeS CoVereD BY PreFerentIal arranGeMentS BetWeen  

leBanon anD SYrIa anD neIGHBoUrInG CoUntrIeS  
reFerreD to In ParaGraPH 2 (d) oF artICle I

Preferences in force exclusively between the Lebano-Syrian Customs Union, on the one hand, 
and

1. Palestine
2. Transjordan

on the other hand.
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anneX G 
DateS eStaBlISHInG MaXIMUM MarGInS oF PreFerenCe  

reFerreD to In ParaGraPH 49 oF artICle I

Australia …………………………………………………………………………. October 15, 1946
Canada………………………………………………………………………….…..…. July 1, 1939
France…………………………………………………………………………..…January 1, 1939
Lebano-Syrian Customs Union………………………………………………...November 30, 1938
Union of South Africa……………………………………………………………...…..July 1, 1938
Southern Rhodesia …………………………………………………………………..... May 1, 1941

anneX H. 
 PerCentaGe SHareS oF total eXternal traDe to Be USeD For tHe PUrPoSe oF 

MaKInG tHe DeterMInatIon reFerreD to In artICle XXVI 
(BaSeD on tHe aVeraGe oF 1949-1953)

If, prior to the accession of the Government of Japan to the General Agreement, the present 
Agreement has been accepted by contracting parties the external trade of which under Column I 
accounts for the percentage of such trade specified in paragraph 6 of Article XXVI, column I shall 
be applicable for the purposes of that paragraph. If the present Agreement has not been so accepted 
prior to the accession of the Government of Japan, column II shall be applicable for the purposes 
of that paragraph.

Column I
(Contracting parties on 

1 March 1955)

Column II
(Contracting parties on  

1 March 1955 and Japan)
Australia 3.1 3.0
Austria 0.9 0.8
Belgium-Luxemburg 4.3 4.2
Brazil 2.5 2.4
Burma 0.3 0.3
Canada 6.7 6.5
Ceylon 0.5 0.5
Chile 0.6 0.6
Cuba 1.1 1.1
Czechoslovakia 1.4 1.4
Denmark 1.4 1.4
Dominican Republic 0.1 0.1
Finland 1.0 1.0
France 8.7 8.5
Germany, Federal Republic of 5.3 5.2
Greece 0.4 0.4
Haiti 0.1 0.1

9  The authentic text erroneously reads “Paragraph 3”.
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India 2.4 2.4
Indonesia 1.3 1.3
Italy 2.9 2.8
Netherlands, Kingdom of the 4.7 4.6
New Zealand 1.0 1.0
Nicaragua 0.1 0.1
Norway 1.1 1.1
Pakistan 0.9 0.8
Peru 0.4 0.4
Rhodesia and Nyasaland 0.6 0.6
Sweden 2.5 2.4
Turkey 0.6 0.6
Union of South Africa 1.8 1.8
United Kingdom 20.3 19.8
United States of America 20.6 20.1
Uruguay 0.4 0.4
Japan - 2.3

_____
100.0

_____
100.0

Note: These percentages have been computed taking into account the trade of all territories in 
respect of which the General Agreement on Tariffs and Trade is applied.

anneX I 
noteS anD SUPPleMentarY ProVISIonS

Ad article I

Paragraph 1

The obligations incorporated in paragraph 1 of Article I by reference to paragraphs 2 and 4 of 
Article III and those incorporated in paragraph 2 (b) of Article II by reference to Article VI shall 
be considered as falling within Part II for the purposes of the Protocol of Provisional Application.

The cross-references, in the paragraph immediately above and in paragraph 1 of Article I, to 
paragraphs 2 and 4 of Article III shall only apply after Article III has been modified by the entry 
into force of the amendment provided for in the Protocol Modifying Part II and Article XXVI of 
the General Agreement on Tariffs and Trade, dated September 14, 1948.10

Paragraph 4

The term “margin of preference” means the absolute difference between the most-favoured-
nation rate of duty and the preferential rate of duty for the like product, and not the proportionate 
relation between those rates. As examples:

10 This Protocol entered into force on 14 December 1948.
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(1) If the most-favoured-nation rate were 36 per cent ad valorem and the preferential rate were 
24 per cent ad valorem, the margin of preference would be 12 per cent ad valorem, and not one-third 
of the most-favoured-nation rate;

(2) If the most-favoured-nation rate were 36 per cent ad valorem and the preferential rate 
were expressed as two-thirds of the most-favoured-nation rate, the margin of preference would be 
12 per cent ad valorem;

(3) If the most-favoured-nation rate were 2 francs per kilogramme and the preferential rate 
were 1.50 francs per kilogramme, the margin of preference would be 0.50 franc per kilogramme.

The following kinds of customs action, taken in accordance with established uniform proce-
dures, would not be contrary to a general binding of margins of preference:
 (i) The re-application to an imported product of a tariff classification or rate of duty, 

properly applicable to such product, in cases in which the application of such clas-
sification or rate to such product was temporarily suspended or inoperative on 
April 10, 1947; and

 (ii) The classification of a particular product under a tariff item other than that under 
which importations of that product were classified on April 10, 1947, in cases in 
which the tariff law clearly contemplates that such product may be classified under 
more than one tariff item.

Ad article II
Paragraph 2 (a)

The cross-reference, in paragraph 2 (a) of Article II, to paragraph 2 of Article III shall only 
apply after Article III has been modified by the entry into force of the amendment provided for in 
the Protocol Modifying Part II and Article XXVI of the General Agreement on Tariffs and Trade, 
dated September 14, 1948.11

Paragraph 2 (b)
See the note relating to paragraph 1 of Article I.

Paragraph 4
Except where otherwise specifically agreed between the contracting parties which initially 

negotiated the concession, the provisions of this paragraph will be applied in the light of the provi-
sions of Article 31 of the Havana Charter. 

Ad article III
Any internal tax or other internal charge, or any law, regulation or requirement of the kind 

referred to in paragraph 1 which applies to an imported product and to the like domestic product 
and is collected or enforced in the case of the imported product at the time or point of importa-
tion, is nevertheless to be regarded as an internal tax or other internal charge, or a law, regulation 
or requirement of the kind referred to in paragraph 1, and is accordingly subject to the provisions 
of Article III.

Paragraph 1
The application of paragraph 1 to internal taxes imposed by local governments and authori-

ties with the territory of a contracting party is subject to the provisions of the final paragraph of 
Article XXIV. The term “reasonable measures” in the last-mentioned paragraph would not require, 
for example, the repeal of existing national legislation authorizing local governments to impose 
internal taxes which, although technically inconsistent with the letter of Article III, are not in fact 

11 This Protocol entered into force on 14 December 1948.
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inconsistent with its spirit, if such repeal would result in a serious financial hardship for the local 
governments or authorities concerned. With regard to taxation by local governments or authorities 
which is inconsistent with both the letter and spirit of Article III, the term “reasonable measures” 
would permit a contracting party to eliminate the inconsistent taxation gradually over a transition 
period, if abrupt action would create serious administrative and financial difficulties.

Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2 would be considered 
to be inconsistent with the provisions of the second sentence only in cases where competition was 
involved between, on the one hand, the taxed product and, on the other hand, a directly competitive 
or substitutable product which was not similarly taxed.

Paragraph 5

Regulations consistent with the provisions of the first sentence of paragraph 5 shall not be 
considered to be contrary to the provisions of the second sentence in any case in which all of the 
products subject to the regulations are produced domestically in substantial quantities. A regulation 
cannot be justified as being consistent with the provisions of the second sentence on the ground that 
the proportion or amount allocated to each of the products which are the subject of the regulation 
constitutes an equitable relationship between imported and domestic products.

Ad article V

Paragraph 5

With regard to transportation charges, the principle laid down in paragraph 5 refers to like 
products being transported on the same route under like conditions.

Ad article VI

Paragraph 1

1. Hidden dumping by associated houses (that is, the sale by an importer at a price below that 
corresponding to the price invoiced by an exporter with whom the importer is associated, and also 
below the price in the exporting country) constitutes a form of price dumping with respect to which 
the margin of dumping may be calculated on the basis of the price at which the goods are resold by 
the importer.

2. It is recognized that, in the case of imports from a country which has a complete or substan-
tially complete monopoly of its trade and where all domestic prices are fixed by the State, special 
difficulties may exist in determining price comparability for the purposes of paragraph 1, and in 
such cases importing contracting parties may find it necessary to take into account the possibility 
that a strict comparison with domestic prices in such a country may not always be appropriate.

Paragraphs 2 and 3

1. As in many other cases in customs administration, a contracting party may require reason-
able security (bond or cash deposit) for the payment of anti-dumping or countervailing duty pend-
ing final determination of the facts in any case of suspected dumping or subsidization.

2. Multiple currency practices can in certain circumstances constitute a subsidy to exports 
which may be met by countervailing duties under paragraph 3 or can constitute a form of dump-
ing by means of a partial depreciation of a country’s currency which may be met by action under 
paragraph 2. By “multiple currency practices” is meant practices by governments or sanctioned by 
governments.
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Paragraph 6 (b)
Waivers under the provisions of this subparagraph shall be granted only on application by the 

contracting party proposing to levy an anti-dumping or countervailing duty, as the case may be.

Ad article VII
Paragraph 1

The expression “or other charges” is not to be regarded as including internal taxes or equivalent 
charges imposed on or in connection with imported products.

Paragraph 2
1. It would be in conformity with Article VII to presume that “actual value” may be repre-

sented by the invoice price, plus any non-included charges for legitimate costs which are proper 
elements of “actual value” and plus any abnormal discount or other reduction from the ordinary 
competitive price.

2. It would be in conformity with Article VII, paragraph 2 (b), for a contracting party to con-
strue the phrase “in the ordinary course of trade ... under fully competitive conditions”, as excluding 
any transaction wherein the buyer and seller are not independent of each other and price is not the 
sole consideration.

3. The standard of “fully competitive conditions” permits a contracting party to exclude from 
consideration prices involving special discounts limited to exclusive agents.

4. The wording of subparagraphs (a) and (b) permits a contracting party to determine the 
value for customs purposes uniformly either (1) on the basis of a particular exporter’s prices of the 
imported merchandise, or (2) on the basis of the general price level of like merchandise.

Ad article VIII
1. While Article VIII does not cover the use of multiple rates of exchange as such, paragraphs 

1 and 4 condemn the use of exchange taxes or fees as a device for implementing multiple currency 
practices; if, however, a contracting party is using multiple currency exchange fees for balance of 
payments reasons with the approval of the International Monetary Fund, the provisions of para-
graph 9 (a) of Article XV fully safeguard its position.

2. It would be consistent with paragraph 1 if, on the importation of products from the territory 
of a contracting party into the territory of another contracting party, the production of certificates 
of origin should only be required to the extent that is strictly indispensable.

Ad articles XI, XII, XIII, XIV and XVIII
Throughout Articles XI, XII, XIII, XIV and XVIII, the terms “import restrictions” or “export 

restrictions” include restrictions made effective through state-trading operations.

Ad article XI
Paragraph 2 (c)

The term “in any form” in this paragraph covers the same products when in an early stage of 
processing and still perishable, which compete directly with the fresh product and if freely imported 
would tend to make the restriction on the fresh product ineffective.

Paragraph 2, last subparagraph
The term “special factors” includes changes in relative productive efficiency as between domes-

tic and foreign producers, or as between different foreign producers, but not changes artificially 
brought about by means not permitted under the Agreement.
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Ad article XII

The Contracting Parties shall make provision for the utmost secrecy in the conduct of any 
consultation under the provisions of this Article.

Paragraph 3 (c)(i)

Contracting parties applying restrictions shall endeavour to avoid causing serious prejudice to 
exports of a commodity on which the economy of a contracting party is largely dependent.

Paragraph 4 (b)

It is agreed that the date shall be within ninety days after the entry into force of the amend-
ments of this Article effected by the Protocol Amending the Preamble and Parts II and III of this 
Agreement. However, should the Contracting Parties find that conditions were not suitable for the 
application of the provisions of this subparagraph at the time envisaged, they may determine a later 
date; Provided that such date is not more than thirty days after such time as the obligations of Article 
VIII, Sections 2, 3 and 4, of the Articles of Agreement of the International Monetary Fund become 
applicable to contracting parties, members of the Fund, the combined foreign trade of which con-
stitutes at least fifty per centum of the aggregate foreign trade of all contracting parties.

Paragraph 4 (e)

It is agreed that paragraph 4 (e) does not add any new criteria for the imposition or mainte-
nance of quantitative restrictions for balance of payments reasons. It is solely intended to ensure that 
all external factors such as changes in the terms of trade, quantitative restrictions, excessive tariffs 
and subsidies, which may be contributing to the balance of payments difficulties of the contracting 
party applying restrictions, will be fully taken into account.

Ad article XIII

Paragraph 2 (d)

No mention was made of “commercial considerations” as a rule for the allocation of quotas 
because it was considered that its application by governmental authorities might not always be 
practicable. Moreover, in cases where it is practicable, a contracting party could apply these con-
siderations in the process of seeking agreement, consistently with the general rule laid down in the 
opening sentence of paragraph 2.

Paragraph 4

See note relating to “special factors” in connection with the last subparagraph of paragraph 
2 of Article XI.

Ad article XIV

Paragraph 1

The provisions of this paragraph shall not be so construed as to preclude full consideration 
by the Contracting Parties, in the consultations provided for in paragraph 4 of Article XII and in 
paragraph 12 of Article XVIII, of the nature, effects and reasons for discrimination in the field of 
import restrictions.

Paragraph 2

One of the situations contemplated in paragraph 2 is that of a contracting party holding bal-
ances acquired as a result of current transactions which it finds itself unable to use without a meas-
ure of discrimination.
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Ad article XV
Paragraph 4

The word “frustrate” is intended to indicate, for example, that infringements of the letter of any 
Article of this Agreement by exchange action shall not be regarded as a violation of that Article if, in 
practice, there is no appreciable departure from the intent of the Article. Thus, a contracting party 
which, as part of its exchange control operated in accordance with the Articles of Agreement of the 
International Monetary Fund, requires payment to be received for its exports in its own currency 
or in the currency of one or more members of the International Monetary Fund will not thereby be 
deemed to contravene Article XI or Article XIII. Another example would be that of a contracting 
party which specifies on an import licence the country from which the goods may be imported, 
for the purpose not of introducing any additional element of discrimination in its import licensing 
system but of enforcing permissible exchange controls.

Ad article XVI
The exemption of an exported product from duties or taxes borne by the like product when 

destined for domestic consumption, or the remission of such duties or taxes in amounts not in 
excess of those which have accrued, shall not be deemed to be a subsidy.

Section B
1. Nothing in Section B shall preclude the use by a contracting party of multiple rates of 

exchange in accordance with the Articles of Agreement of the International Monetary Fund.
2. For the purposes of Section B, a “primary product” is understood to be any product of farm, 

forest or fishery, or any mineral, in its natural form or which has undergone such processing as is 
customarily required to prepare it for marketing in substantial volume in international trade.

Paragraph 3
1. The fact that a contracting party has not exported the product in question during the previ-

ous representative period would not in itself preclude that contracting party from establishing its 
right to obtain a share of the trade in the product concerned.

2. A system for the stabilization of the domestic price or of the return to domestic producers 
of a primary product independently of the movements of export prices, which results at times in the 
sale of the product for export at a price lower than the comparable price charged for the like product 
to buyers in the domestic market, shall be considered not to involve a subsidy on exports within the 
meaning of paragraph 3 if the Contracting Parties determine that:

(a) the system has also resulted, or is so designed as to result, in the sale of the product for 
export at a price higher than the comparable price charged for the like product to buyers in the 
domestic market; and

(b) the system is so operated, or is designed so to operate, either because of the effective 
regulation of production or otherwise, as not to stimulate exports unduly or otherwise seriously to 
prejudice the interests of other contracting parties.
Notwithstanding such determination by the Contracting Parties, operations under such a system 
shall be subject to the provisions of paragraph 3 where they are wholly or partly financed out of 
government funds in addition to the funds collected from producers in respect of the product con-
cerned.

Paragraph 4
The intention of paragraph 4 is that the contracting parties should seek before the end of 1957 

to reach agreement to abolish all remaining subsidies as from 1 January 1958; or, failing this, to 
reach agreement to extend the application of the standstill until the earliest date thereafter by which 
they can expect to reach such agreement.



190 XVIII. International trade and investment law

Ad article XVII
Paragraph 1

The operations of Marketing Boards, which are established by contracting parties and are 
engaged in purchasing or selling, are subject to the provisions of subparagraphs (a) and (b).

The activities of Marketing Boards which are established by contracting parties and which do 
not purchase or sell but lay down regulations covering private trade are governed by the relevant 
Articles of this Agreement.

The charging by a state enterprise of different prices for its sales of a product in different mar-
kets is not precluded by the provisions of this Article, provided that such different prices are charged 
for commercial reasons, to meet conditions of supply and demand in export markets.

Paragraph 1 (a)
Governmental measures imposed to insure standards of quality and efficiency in the operation 

of external trade, or privileges granted for the exploitation of national natural resources but which 
do not empower the government to exercise control over the trading activities of the enterprise in 
question, do not constitute “exclusive or special privileges”.

Paragraph 1 (b)
A country receiving a “tied loan” is free to take this loan into account as a “commercial con-

sideration” when purchasing requirements abroad.

Paragraph 2
The term “goods” is limited to products as understood in commercial practice, and is not 

intended to include the purchase or sale of services.

Paragraph 3
Negotiations which contracting parties agree to conduct under this paragraph may be directed 

towards the reduction of duties and other charges on imports and exports or towards the conclusion 
of any other mutually satisfactory arrangement consistent with the provisions of this Agreement. 
(See paragraph 4 of Article II and the note to that paragraph.)

Paragraph 4 (b)
The term “import mark-up” in this paragraph shall represent the margin by which the price 

charged by the import monopoly for the imported product (exclusive of internal taxes within the 
purview of Article III, transportation, distribution, and other expenses incident to the purchase, sale 
or further processing, and a reasonable margin of profit) exceeds the landed cost.

Ad article XVIII
The Contracting Parties and the contracting parties concerned shall preserve the utmost 

secrecy in respect of matters arising under this Article.

Paragraphs 1 and 4
1. When they consider whether the economy of a contracting party “can only support low 

standards of living”, the Contracting Parties shall take into consideration the normal position of 
that economy and shall not base their determination on exceptional circumstances such as those 
which may result from the temporary existence of exceptionally favourable conditions for the staple 
export product or products of such contracting party.

2. The phrase “in the early stages of development” is not meant to apply only to contracting 
parties which have just started their economic development, but also to contracting parties the 



 GATT 1947 191

economies of which are undergoing a process of industrialization to correct an excessive depend-
ence on primary production.

Paragraphs 2, 3, 7, 13 and 22

The reference to the establishment of particular industries shall apply not only to the estab-
lishment of a new industry, but also to the establishment of a new branch of production in an exist-
ing industry and to the substantial transformation of an existing industry, and to the substantial 
expansion of an existing industry supplying a relatively small proportion of the domestic demand. 
It shall also cover the reconstruction of an industry destroyed or substantially damaged as a result 
of hostilities or natural disasters.

Paragraph 7 (b)

A modification or withdrawal, pursuant to paragraph 7 (b), by a contracting party, other than 
the applicant contracting party, referred to in paragraph 7 (a), shall be made within six months of 
the day on which the action is taken by the applicant contracting party, and shall become effective 
on the thirtieth day following the day on which such modification or withdrawal has been notified 
to the Contracting Parties.

Paragraph 11

The second sentence in paragraph 11 shall not be interpreted to mean that a contracting party 
is required to relax or remove restrictions if such relaxation or removal would thereupon produce 
conditions justifying the intensification or institution, respectively, of restrictions under paragraph 
9 of Article XVIII.

Paragraph 12 (b)

The date referred to in paragraph 12 (b) shall be the date determined by the Contracting Par-
ties in accordance with the provisions of paragraph 4 (b) of Article XII of this Agreement.

Paragraphs 13 and 14

It is recognized that, before deciding on the introduction of a measure and notifying the Con-
tracting Parties in accordance with paragraph 14, a contracting party may need a reasonable period 
of time to assess the competitive position of the industry concerned.

Paragraphs 15 and 16

It is understood that the Contracting Parties shall invite a contracting party proposing to apply 
a measure under Section C to consult with them pursuant to paragraph 16 if they are requested to 
do so by a contracting party the trade of which would be appreciably affected by the measure in 
question.

Paragraphs 16, 18, 19 and 22

1. It is understood that the Contracting Parties may concur in a proposed measure subject to 
specific conditions or limitations. If the measure as applied does not conform to the terms of the 
concurrence it will to that extent be deemed a measure in which the Contracting Parties have not 
concurred. In cases in which the Contracting Parties have concurred in a measure for a specified 
period, the contracting party concerned, if it finds that the maintenance of the measure for a further 
period of time is required to achieve the objective for which the measure was originally taken, may 
apply to the Contracting Parties for an extension of that period in accordance with the provisions 
and procedures of Section C or D, as the case may be.
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2. It is expected that the Contracting Parties will, as a rule, refrain from concurring in a meas-
ure which is likely to cause serious prejudice to exports of a commodity on which the economy of a 
contracting party is largely dependent.

Paragraph 18 and 22

The phrase “that the interests of other contracting parties are adequately safeguarded” is 
meant to provide latitude sufficient to permit consideration in each case of the most appropriate 
method of safeguarding those interests. The appropriate method may, for instance, take the form of 
an additional concession to be applied by the contracting party having recourse to Section C or D 
during such time as the deviation from the other Articles of the Agreement would remain in force or 
of the temporary suspension by any other contracting party referred to in paragraph 18 of a conces-
sion substantially equivalent to the impairment due to the introduction of the measure in question. 
Such contracting party would have the right to safeguard its interests through such a temporary 
suspension of a concession; Provided that this right will not be exercised when, in the case of a meas-
ure imposed by a contracting party coming within the scope of paragraph 4 (a), the Contracting 
Parties have determined that the extent of the compensatory concession proposed was adequate.

Paragraph 19

The provisions of paragraph 19 are intended to cover the cases where an industry has been in 
existence beyond the “reasonable period of time” referred to in the note to paragraphs 13 and 14, and 
should not be so construed as to deprive a contracting party coming within the scope of paragraph 
4 (a) of Article XVIII, of its right to resort to the other provisions of Section C, including paragraph 
17, with regard to a newly established industry even though it has benefited from incidental protec-
tion afforded by balance of payments import restrictions.

Paragraph 21

Any measure taken pursuant to the provisions of paragraph 21 shall be withdrawn forthwith if 
the action taken in accordance with paragraph 17 is withdrawn or if the Contracting Parties concur 
in the measure proposed after the expiration of the ninety-day time limit specified in paragraph 17.

Ad article XX

Subparagraph (h)

The exception provided for in this subparagraph extends to any commodity agreement which 
conforms to the principles approved by the Economic and Social Council in its resolution 30 (IV) 
of 28 March 1947.

Ad article XXIV

Paragraph 9

It is understood that the provisions of Article I would require that, when a product which has 
been imported into the territory of a member of a customs union or free-trade area at a preferential 
rate of duty is re-exported to the territory of another member of such union or area, the latter mem-
ber should collect a duty equal to the difference between the duty already paid and any higher duty 
that would be payable if the product were being imported directly into its territory.

Paragraph 11

Measures adopted by India and Pakistan in order to carry out definitive trade arrangements 
between them, once they have been agreed upon, might depart from particular provisions of this 
Agreement, but these measures would in general be consistent with the objectives of the Agreement.
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Ad article XXVIII

The Contracting Parties and each contracting party concerned should arrange to conduct the 
negotiations and consultations with the greatest possible secrecy in order to avoid premature disclo-
sure of details of prospective tariff changes. The Contracting Parties shall be informed immediately 
of all changes in national tariffs resulting from recourse to this Article.

Paragraph 1

1. If the Contracting Parties specify a period other than a three-year period, a contracting 
party may act pursuant to paragraph 1 or paragraph 3 of Article XXVIII on the first day following 
the expiration of such other period and, unless the Contracting Parties have again specified another 
period, subsequent periods will be three-year periods following the expiration of such specified 
period.

2. The provision that on 1 January 1958, and on other days determined pursuant to paragraph 
1, a contracting party “may ... modify or withdraw a concession” means that on such day, and on the 
first day after the end of each period, the legal obligation of such contracting party under Article II 
is altered; it does not mean that the changes in its customs tariff should necessarily be made effec-
tive on that day. If a tariff change resulting from negotiations undertaken pursuant to this Article is 
delayed, the entry into force of any compensatory concessions may be similarly delayed.

3. Not earlier than six months, nor later than three months, prior to 1 January 1958, or to the 
termination date of any subsequent period, a contracting party wishing to modify or withdraw 
any concession embodied in the appropriate Schedule, should notify the Contracting Parties to 
this effect. The Contracting Parties shall then determine the contracting party or contracting par-
ties with which the negotiations or consultations referred to in paragraph 1 shall take place. Any 
contracting party so determined shall participate in such negotiations or consultations with the 
applicant contracting party with the aim of reaching agreement before the end of the period. Any 
extension of the assured life of the Schedules shall relate to the Schedules as modified after such 
negotiations, in accordance with paragraphs 1, 2, and 3 of Article XXVIII. If the Contracting Parties 
are arranging for multilateral tariff negotiations to take place within the period of six months before 
1 January 1958, or before any other day determined pursuant to paragraph 1, they shall include 
in the arrangements for such negotiations suitable procedures for carrying out the negotiations 
referred to in this paragraph.

4. The object of providing for the participation in the negotiation of any contracting party with 
a principle supplying interest, in addition to any contracting party with which the concession was 
originally negotiated, is to ensure that a contracting party with a larger share in the trade affected by 
the concession than a contracting party with which the concession was originally negotiated shall 
have an effective opportunity to protect the contractual right which it enjoys under this Agreement. 
On the other hand, it is not intended that the scope of the negotiations should be such as to make 
negotiations and agreement under Article XXVIII unduly difficult nor to create complications in the 
application of this Article in the future to concessions which result from negotiations thereunder. 
Accordingly, the Contracting Parties should only determine that a contracting party has a principal 
supplying interest if that contracting party has had, over a reasonable period of time prior to the 
negotiations, a larger share in the market of the applicant contracting party than a contracting party 
with which the concession was initially negotiated or would, in the judgement of the Contracting 
Parties, have had such a share in the absence of discriminatory quantitative restrictions maintained 
by the applicant contracting party. It would therefore not be appropriate for the Contracting Parties 
to determine that more than one contracting party, or in those exceptional cases where there is near 
equality more than two contracting parties, had a principal supplying interest.

5. Notwithstanding the definition of a principal supplying interest in note 4 to paragraph 1, 
the Contracting Parties may exceptionally determine that a contracting party has a principal sup-
plying interest if the concession in question affects trade which constitutes a major part of the total 
exports of such contracting party.
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6. It is not intended that provision for participation in the negotiations of any contracting 
party with a principal supplying interest, and for consultation with any contracting party having a 
substantial interest in the concession which the applicant contracting party is seeking to modify or 
withdraw, should have the effect that it should have to pay compensation or suffer retaliation greater 
than the withdrawal or modification sought, judged in the light of the conditions of trade at the time 
of the proposed withdrawal or modification, making allowance for any discriminatory quantitative 
restrictions maintained by the applicant contracting party.

7. The expression “substantial interest” is not capable of a precise definition and accordingly 
may present difficulties for the Contracting Parties. It is, however, intended to be construed to cover 
only those contracting parties which have, or in the absence of discriminatory quantitative restric-
tions affecting their exports could reasonably be expected to have, a significant share in the market 
of the contracting party seeking to modify or withdraw the concession.

Paragraph 4

1. Any request for authorization to enter into negotiations shall be accompanied by all rel-
evant statistical and other data. A decision on such request shall be made within thirty days of its 
submission.

2. It is recognized that to permit certain contracting parties, depending in large measure on 
a relatively small number of primary commodities and relying on the tariff as an important aid 
for furthering diversification of their economies or as an important source of revenue, normally 
to negotiate for the modification or withdrawal of concessions only under paragraph 1 of Arti-
cle XXVIII, might cause them at such time to make modifications or withdrawals which in the long 
run would prove unnecessary. To avoid such a situation the Contracting Parties shall authorize 
any such contracting party, under paragraph 4, to enter into negotiations unless they consider this 
would result in, or contribute substantially towards, such an increase in tariff levels as to threaten 
the stability of the Schedules to this Agreement or lead to undue disturbance of international trade.

3. It is expected that negotiations authorized under paragraph 4 for modification or withdraw-
al of a single item, or a very small group of items, could normally be brought to a conclusion in sixty 
days. It is recognized, however, that such a period will be inadequate for cases involving negotiations 
for the modification or withdrawal of a larger number of items and in such cases, therefore, it would 
be appropriate for the Contracting Parties to prescribe a longer period.

4. The determination referred to in paragraph 4 (d) shall be made by the Contracting Parties 
within thirty days of the submission of the matter to them unless the applicant contracting party 
agrees to a longer period.

5. In determining under paragraph 4 (d) whether an applicant contracting party has unreason-
ably failed to offer adequate compensation, it is understood that the Contracting Parties will take 
due account of the special position of a contracting party which has bound a high proportion of its 
tariffs at very low rates of duty and to this extent has less scope than other contracting parties to 
make compensatory adjustment.

Ad article XXVIII bis

Paragraph 3

It is understood that the reference to fiscal needs would include the revenues aspect of duties 
and particularly duties imposed primarily for revenue purpose, or duties imposed on products 
which can be substituted for products subject to revenue duties to prevent the avoidance of such 
duties.
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Ad article XXIX
Paragraph 1

Chapters VII and VIII of the Havana Charter have been excluded from paragraph 1 because 
they generally deal with the organization, functions and procedures of the International Trade 
Organization.

Ad Part IV
The words “developed contracting parties” and the words “less-developed contracting parties” 

as used in Part IV are to be understood to refer to developed and less-developed countries which are 
parties to the General Agreement on Tariffs and Trade.

Ad article XXXVI
Paragraph 1

This Article is based upon the objectives set forth in Article I as it will be amended by Sec-
tion A of paragraph 1 of the Protocol Amending Part I and Articles XXIX and XXX when that 
Protocol enters into force.12

Paragraph 4
The term “primary products” includes agricultural products, vide paragraph 2 of the note ad 

Article XVI, Section B.

Paragraph 5
A diversification programme would generally include the intensification of activities for the 

processing of primary products and the development of manufacturing industries, taking into 
account the situation of the particular contracting party and the world outlook for production and 
consumption of different commodities.

Paragraph 8
It is understood that the phrase “do not expect reciprocity” means, in accordance with the 

objectives set forth in this Article, that the less-developed contracting parties should not be expect-
ed, in the course of trade negotiations, to make contributions which are inconsistent with their indi-
vidual development, financial and trade needs, taking into consideration past trade developments.

This paragraph would apply in the event of action under Section A of Article XVIII, Arti-
cle XXVIII, Article XXVIII bis (Article XXIX after the amendment set forth in Section A of para-
graph 1 of the Protocol Amending Part I and Articles XXIX and XXX shall have become effective13), 
Article XXXIII, or any other procedure under this Agreement.

Ad article XXXVII
Paragraph 1 (a)

This paragraph would apply in the event of negotiations for reduction or elimination of tariffs 
or other restrictive regulations of commerce under Articles XXVIII, XXVIII bis (XXIX after the 
amendment set forth in Section A of paragraph 1 of the Protocol Amending Part I and Articles 
XXIX and XXX shall have become effective13), and Article XXXIII, as well as in connection with 
other action to effect such reduction or elimination which contracting parties may be able to under-
take.

12 This Protocol was abandoned on 1 January 1968.
133 This Protocol was abandoned on 1 January 1968.
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Paragraph 3 (b)
The other measures referred to in this paragraph might include steps to promote domestic 

structural changes, to encourage the consumption of particular products, or to introduce measures 
of trade promotion.

140.(c)  aGreeMent on aGrICUltUre
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1867, p. 410; reg. no. 31874

Members,
Having decided to establish a basis for initiating a process of reform of trade in agriculture in 

line with the objectives of the negotiations as set out in the Punta del Este Declaration; 
Recalling that their long-term objective as agreed at the Mid-Term Review of the Uruguay 

Round “is to establish a fair and market-oriented agricultural trading system and that a reform 
process should be initiated through the negotiation of commitments on support and protection 
and through the establishment of strengthened and more operationally effective GATT rules and 
disciplines”;

Recalling further that “the above-mentioned long-term objective is to provide for substantial 
progressive reductions in agricultural support and protection sustained over an agreed period of 
time, resulting in correcting and preventing restrictions and distortions in world agricultural mar-
kets”;

Committed to achieving specific binding commitments in each of the following areas: market 
access; domestic support; export competition; and to reaching an agreement on sanitary and phy-
tosanitary issues;

Having agreed that in implementing their commitments on market access, developed country 
Members would take fully into account the particular needs and conditions of developing country 
Members by providing for a greater improvement of opportunities and terms of access for agricul-
tural products of particular interest to these Members, including the fullest liberalization of trade 
in tropical agricultural products as agreed at the Mid-Term Review, and for products of particular 
importance to the diversification of production from the growing of illicit narcotic crops;

Noting that commitments under the reform programme should be made in an equitable way 
among all Members, having regard to non-trade concerns, including food security and the need to 
protect the environment; having regard to the agreement that special and differential treatment for 
developing countries is an integral element of the negotiations, and taking into account the possible 
negative effects of the implementation of the reform programme on least-developed and net food-
importing developing countries;

Hereby agree as follows:

Part I

Article 1. Definition of terms
In this Agreement, unless the context otherwise requires:
(a) “Aggregate Measurement of Support” and “AMS” mean the annual level of support, 

expressed in monetary terms, provided for an agricultural product in favour of the producers of 
the basic agricultural product or non-product-specific support provided in favour of agricultural 
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producers in general, other than support provided under programmes that qualify as exempt from 
reduction under Annex 2 to this Agreement, which is:
 (i) with respect to support provided during the base period, specified in the relevant 

tables of supporting material incorporated by reference in Part IV of a Member’s 
Schedule; and

 (ii) with respect to support provided during any year of the implementation period 
and thereafter, calculated in accordance with the provisions of Annex 3 of this 
Agreement and taking into account the constituent data and methodology used 
in the tables of supporting material incorporated by reference in Part IV of the 
Member’s Schedule;

(b) “basic agricultural product” in relation to domestic support commitments is defined as 
the product as close as practicable to the point of first sale as specified in a Member’s Schedule and 
in the related supporting material;

(c) “budgetary outlays” or “outlays” includes revenue foregone;
(d) “Equivalent Measurement of Support” means the annual level of support, expressed in 

monetary terms, provided to producers of a basic agricultural product through the application 
of one or more measures, the calculation of which in accordance with the AMS methodology is 
impracticable, other than support provided under programmes that qualify as exempt from reduc-
tion under Annex 2 to this Agreement, and which is:
 (i) with respect to support provided during the base period, specified in the relevant 

tables of supporting material incorporated by reference in Part IV of a Member’s 
Schedule; and

 (ii) with respect to support provided during any year of the implementation period 
and thereafter, calculated in accordance with the provisions of Annex 4 of this 
Agreement and taking into account the constituent data and methodology used 
in the tables of supporting material incorporated by reference in Part IV of the 
Member’s Schedule;

(e) “export subsidies” refers to subsidies contingent upon export performance, including the 
export subsidies listed in Article 9 of this Agreement;

(f ) “implementation period” means the six-year period commencing in the year 1995, except 
that, for the purposes of Article 13, it means the nine-year period commencing in 1995;

(g) “market access concessions” includes all market access commitments undertaken pursu-
ant to this Agreement;

(h) “Total Aggregate Measurement of Support” and “Total AMS” mean the sum of all domes-
tic support provided in favour of agricultural producers, calculated as the sum of all aggregate 
measurements of support for basic agricultural products, all non-product-specific aggregate meas-
urements of support and all equivalent measurements of support for agricultural products, and 
which is:
 (i) with respect to support provided during the base period (i.e. the “Base Total AMS”) 

and the maximum support permitted to be provided during any year of the imple-
mentation period or thereafter (i.e. the “Annual and Final Bound Commitment 
Levels”), as specified in Part IV of a Member’s Schedule; and

 (ii) with respect to the level of support actually provided during any year of the 
implementation period and thereafter (i.e. the “Current Total AMS”), calculated 
in accordance with the provisions of this Agreement, including Article 6, and with 
the constituent data and methodology used in the tables of supporting material 
incorporated by reference in Part IV of the Member’s Schedule;

(i) “year” in paragraph (f) above and in relation to the specific commitments of a Member 
refers to the calendar, financial or marketing year specified in the Schedule relating to that Member.
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article 2. Product coverage
This Agreement applies to the products listed in Annex 1 to this Agreement, hereinafter 

referred to as agricultural products.

Part II

article 3. Incorporation of concessions and commitments
1. The domestic support and export subsidy commitments in Part  IV of each Member’s 

Schedule constitute commitments limiting subsidization and are hereby made an integral part of 
GATT 1994.

2. Subject to the provisions of Article 6, a Member shall not provide support in favour of domestic 
producers in excess of the commitment levels specified in Section I of Part IV of its Schedule.

3. Subject to the provisions of paragraphs 2(b) and 4 of Article 9, a Member shall not provide 
export subsidies listed in paragraph 1 of Article 9 in respect of the agricultural products or groups 
of products specified in Section II of Part IV of its Schedule in excess of the budgetary outlay and 
quantity commitment levels specified therein and shall not provide such subsidies in respect of any 
agricultural product not specified in that Section of its Schedule. 

Part III

article 4. Market access
1. Market access concessions contained in Schedules relate to bindings and reductions of tar-

iffs, and to other market access commitments as specified therein.
2. Members shall not maintain, resort to, or revert to any measures of the kind which have 

been required to be converted into ordinary customs duties,1 except as otherwise provided for in 
Article 5 and Annex 5.

article 5. Special safeguard provisions
1. Notwithstanding the provisions of paragraph 1(b) of Article II of GATT 1994, any Member 

may take recourse to the provisions of paragraphs 4 and 5 below in connection with the importation 
of an agricultural product, in respect of which measures referred to in paragraph 2 of Article 4 of 
this Agreement have been converted into an ordinary customs duty and which is designated in its 
Schedule with the symbol “SSG” as being the subject of a concession in respect of which the provi-
sions of this Article may be invoked, if: 

(a) the volume of imports of that product entering the customs territory of the Member 
granting the concession during any year exceeds a trigger level which relates to the existing market 
access opportunity as set out in paragraph 4; or, but not concurrently: 

(b) the price at which imports of that product may enter the customs territory of the Member 
granting the concession, as determined on the basis of the c.i.f. import price of the shipment con-
cerned expressed in terms of its domestic currency, falls below a trigger price equal to the average 
1986 to 1988 reference price2 for the product concerned.

1 These measures include quantitative import restrictions, variable import levies, minimum 
import prices, discretionary import licensing, non-tariff measures maintained through state-trading 
enterprises, voluntary export restraints, and similar border measures other than ordinary customs 
duties, whether or not the measures are maintained under country-specific derogations from the provi-
sions of GATT 1947, but not measures maintained under balance-of-payments provisions or under other 
general, non-agriculture-specific provisions of GATT 1994 or of the other Multilateral Trade Agree-
ments in Annex 1A to the WTO Agreement.

2 The reference price used to invoke the provisions of this subparagraph shall, in general, be the 
average c.i.f. unit value of the product concerned, or otherwise shall be an appropriate price in terms of 



 Agreement on agriculture 199

2. Imports under current and minimum access commitments established as part of a conces-
sion referred to in paragraph 1 above shall be counted for the purpose of determining the volume 
of imports required for invoking the provisions of subparagraph 1(a) and paragraph 4, but imports 
under such commitments shall not be affected by any additional duty imposed under either sub-
paragraph 1(a) and paragraph 4 or subparagraph 1(b) and paragraph 5 below.

3. Any supplies of the product in question which were en route on the basis of a contract settled 
before the additional duty is imposed under subparagraph 1(a) and paragraph 4 shall be exempted 
from any such additional duty, provided that they may be counted in the volume of imports of the 
product in question during the following year for the purposes of triggering the provisions of sub-
paragraph 1(a) in that year.

4. Any additional duty imposed under subparagraph 1(a) shall only be maintained until the 
end of the year in which it has been imposed, and may only be levied at a level which shall not exceed 
one third of the level of the ordinary customs duty in effect in the year in which the action is taken. 
The trigger level shall be set according to the following schedule based on market access opportu-
nities defined as imports as a percentage of the corresponding domestic consumption3 during the 
three preceding years for which data are available:

(a) where such market access opportunities for a product are less than or equal to 10 per cent, 
the base trigger level shall equal 125 per cent;

(b) where such market access opportunities for a product are greater than 10 per cent but less 
than or equal to 30 per cent, the base trigger level shall equal 110 per cent;

(c) where such market access opportunities for a product are greater than 30 per cent, the 
base trigger level shall equal 105 per cent.

In all cases the additional duty may be imposed in any year where the absolute volume of 
imports of the product concerned entering the customs territory of the Member granting the con-
cession exceeds the sum of (x) the base trigger level set out above multiplied by the average quantity 
of imports during the three preceding years for which data are available and (y) the absolute volume 
change in domestic consumption of the product concerned in the most recent year for which data 
are available compared to the preceding year, provided that the trigger level shall not be less than 
105 per cent of the average quantity of imports in (x) above. 

5. The additional duty imposed under subparagraph 1(b) shall be set according to the follow-
ing schedule:

(a) if the difference between the c.i.f. import price of the shipment expressed in terms of the 
domestic currency (hereinafter referred to as the “import price”) and the trigger price as defined 
under that subparagraph is less than or equal to 10 per cent of the trigger price, no additional duty 
shall be imposed;

(b) if the difference between the import price and the trigger price (hereinafter referred to as 
the “difference”) is greater than 10 per cent but less than or equal to 40 per cent of the trigger price, 
the additional duty shall equal 30 per cent of the amount by which the difference exceeds 10 per cent;

(c) if the difference is greater than 40 per cent but less than or equal to 60 per cent of the trig-
ger price, the additional duty shall equal 50 per cent of the amount by which the difference exceeds 
40 per cent, plus the additional duty allowed under (b);

(d) if the difference is greater than 60 per cent but less than or equal to 75 per cent, the addi-
tional duty shall equal 70 per cent of the amount by which the difference exceeds 60 per cent of the 
trigger price, plus the additional duties allowed under (b) and (c);

the quality of the product and its stage of processing. It shall, following its initial use, be publicly speci-
fied and available to the extent necessary to allow other Members to assess the additional duty that may 
be levied. 

3 Where domestic consumption is not taken into account, the base trigger level under subpara-
graph 4(a) shall apply.
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(e) if the difference is greater than 75 per cent of the trigger price, the additional duty shall 
equal 90 per cent of the amount by which the difference exceeds 75 per cent, plus the additional 
duties allowed under (b), (c) and (d).

6. For perishable and seasonal products, the conditions set out above shall be applied in such 
a manner as to take account of the specific characteristics of such products. In particular, shorter 
time periods under subparagraph 1(a) and paragraph 4 may be used in reference to the correspond-
ing periods in the base period and different reference prices for different periods may be used under 
subparagraph 1(b).

7. The operation of the special safeguard shall be carried out in a transparent manner. Any 
Member taking action under subparagraph 1(a) above shall give notice in writing, including relevant 
data, to the Committee on Agriculture as far in advance as may be practicable and in any event 
within 10 days of the implementation of such action. In cases where changes in consumption vol-
umes must be allocated to individual tariff lines subject to action under paragraph 4, relevant data 
shall include the information and methods used to allocate these changes. A Member taking action 
under paragraph 4 shall afford any interested Members the opportunity to consult with it in respect 
of the conditions of application of such action. Any Member taking action under subparagraph 1(b) 
above shall give notice in writing, including relevant data, to the Committee on Agriculture within 
10 days of the implementation of the first such action or, for perishable and seasonal products, the 
first action in any period. Members undertake, as far as practicable, not to take recourse to the pro-
visions of subparagraph 1(b) where the volume of imports of the products concerned are declining. 
In either case a Member taking such action shall afford any interested Members the opportunity to 
consult with it in respect of the conditions of application of such action.

8. Where measures are taken in conformity with paragraphs 1 through 7 above, Members 
undertake not to have recourse, in respect of such measures, to the provisions of paragraphs 1(a) 
and 3 of Article XIX of GATT 1994 or paragraph 2 of Article 8 of the Agreement on Safeguards.

9. The provisions of this Article shall remain in force for the duration of the reform process as 
determined under Article 20.

Part IV

article 6. Domestic support commitments
1. The domestic support reduction commitments of each Member contained in Part IV of 

its Schedule shall apply to all of its domestic support measures in favour of agricultural producers 
with the exception of domestic measures which are not subject to reduction in terms of the criteria 
set out in this Article and in Annex 2 to this Agreement. The commitments are expressed in terms 
of Total Aggregate Measurement of Support and “Annual and Final Bound Commitment Levels”.

2. In accordance with the Mid-Term Review Agreement that government measures of assis-
tance, whether direct or indirect, to encourage agricultural and rural development are an inte-
gral part of the development programmes of developing countries, investment subsidies which are 
generally available to agriculture in developing country Members and agricultural input subsidies 
generally available to low-income or resource-poor producers in developing country Members shall 
be exempt from domestic support reduction commitments that would otherwise be applicable to 
such measures, as shall domestic support to producers in developing country Members to encour-
age diversification from growing illicit narcotic crops. Domestic support meeting the criteria of this 
paragraph shall not be required to be included in a Member’s calculation of its Current Total AMS.

3. A Member shall be considered to be in compliance with its domestic support reduction com-
mitments in any year in which its domestic support in favour of agricultural producers expressed in 
terms of Current Total AMS does not exceed the corresponding annual or final bound commitment 
level specified in Part IV of the Member’s Schedule.

4. (a) A Member shall not be required to include in the calculation of its Current Total AMS 
and shall not be required to reduce:



 Agreement on agriculture 201

 (i) product-specific domestic support which would otherwise be required to be 
included in a Member’s calculation of its Current AMS where such support does 
not exceed 5 per cent of that Member’s total value of production of a basic agricul-
tural product during the relevant year; and

 (ii) non-product-specific domestic support which would otherwise be required to be 
included in a Member’s calculation of its Current AMS where such support does 
not exceed 5 per cent of the value of that Member’s total agricultural production.

(b) For developing country Members, the de minimis percentage under this paragraph shall 
be 10 per cent.

 5. (a) Direct payments under production-limiting programmes shall not be subject to the 
commitment to reduce domestic support if:
 (i) such payments are based on fixed area and yields; or
 (ii) such payments are made on 85 per cent or less of the base level of production; or
 (iii) livestock payments are made on a fixed number of head.

(b) The exemption from the reduction commitment for direct payments meeting the above 
criteria shall be reflected by the exclusion of the value of those direct payments in a Member’s cal-
culation of its Current Total AMS.

article 7. General disciplines on domestic support
1. Each Member shall ensure that any domestic support measures in favour of agricultural 

producers which are not subject to reduction commitments because they qualify under the criteria 
set out in Annex 2 to this Agreement are maintained in conformity therewith.

2. (a) Any domestic support measure in favour of agricultural producers, including any modi-
fication to such measure, and any measure that is subsequently introduced that cannot be shown 
to satisfy the criteria in Annex 2 to this Agreement or to be exempt from reduction by reason of 
any other provision of this Agreement shall be included in the Member’s calculation of its Current 
Total AMS.

(b) Where no Total AMS commitment exists in Part IV of a Member’s Schedule, the Member 
shall not provide support to agricultural producers in excess of the relevant de minimis level set out 
in paragraph 4 of Article 6.

Part V

article 8. export competition commitments
Each Member undertakes not to provide export subsidies otherwise than in conformity with 

this Agreement and with the commitments as specified in that Member’s Schedule. 

article 9. export subsidy commitments
1. The following export subsidies are subject to reduction commitments under this Agreement: 
(a) the provision by governments or their agencies of direct subsidies, including payments-

in-kind, to a firm, to an industry, to producers of an agricultural product, to a cooperative or other 
association of such producers, or to a marketing board, contingent on export performance;

(b) the sale or disposal for export by governments or their agencies of non-commercial stocks 
of agricultural products at a price lower than the comparable price charged for the like product to 
buyers in the domestic market;

(c) payments on the export of an agricultural product that are financed by virtue of govern-
mental action, whether or not a charge on the public account is involved, including payments that 
are financed from the proceeds of a levy imposed on the agricultural product concerned or on an 
agricultural product from which the exported product is derived;



202 XVIII. International trade and investment law

(d) the provision of subsidies to reduce the costs of marketing exports of agricultural prod-
ucts (other than widely available export promotion and advisory services) including handling, 
upgrading and other processing costs, and the costs of international transport and freight;

(e) internal transport and freight charges on export shipments, provided or mandated by 
governments, on terms more favourable than for domestic shipments;

(f) subsidies on agricultural products contingent on their incorporation in exported products.
2. (a) Except as provided in subparagraph (b), the export subsidy commitment levels for each 

year of the implementation period, as specified in a Member’s Schedule, represent with respect to 
the export subsidies listed in paragraph 1 of this Article:
 (i) in the case of budgetary outlay reduction commitments, the maximum level of 

expenditure for such subsidies that may be allocated or incurred in that year in 
respect of the agricultural product, or group of products, concerned; and 

 (ii) in the case of export quantity reduction commitments, the maximum quantity 
of an agricultural product, or group of products, in respect of which such export 
subsidies may be granted in that year.

(b) In any of the second through fifth years of the implementation period, a Member may 
provide export subsidies listed in paragraph 1 above in a given year in excess of the corresponding 
annual commitment levels in respect of the products or groups of products specified in Part IV of 
the Member’s Schedule, provided that:
 (i) the cumulative amounts of budgetary outlays for such subsidies, from the begin-

ning of the implementation period through the year in question, does not exceed 
the cumulative amounts that would have resulted from full compliance with the 
relevant annual outlay commitment levels specified in the Member’s Schedule by 
more than 3 per cent of the base period level of such budgetary outlays;

 (ii) the cumulative quantities exported with the benefit of such export subsidies, from 
the beginning of the implementation period through the year in question, does not 
exceed the cumulative quantities that would have resulted from full compliance 
with the relevant annual quantity commitment levels specified in the Member’s 
Schedule by more than 1.75 per cent of the base period quantities;

 (iii) the total cumulative amounts of budgetary outlays for such export subsidies and 
the quantities benefiting from such export subsidies over the entire implementa-
tion period are no greater than the totals that would have resulted from full com-
pliance with the relevant annual commitment levels specified in the Member’s 
Schedule; and

 (iv) the Member’s budgetary outlays for export subsidies and the quantities benefiting 
from such subsidies, at the conclusion of the implementation period, are no greater 
than 64 per cent and 79 per cent of the 1986-1990 base period levels, respectively. 
For developing country Members these percentages shall be 76 and 86 per cent, 
respectively.

3. Commitments relating to limitations on the extension of the scope of export subsidization 
are as specified in Schedules.

4. During the implementation period, developing country Members shall not be required to 
undertake commitments in respect of the export subsidies listed in subparagraphs (d) and (e) of 
paragraph 1 above, provided that these are not applied in a manner that would circumvent reduc-
tion commitments.

article 10. Prevention of circumvention of export subsidy commitments
1. Export subsidies not listed in paragraph 1 of Article 9 shall not be applied in a manner which 

results in, or which threatens to lead to, circumvention of export subsidy commitments; nor shall 
non-commercial transactions be used to circumvent such commitments.
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2. Members undertake to work toward the development of internationally agreed disciplines 
to govern the provision of export credits, export credit guarantees or insurance programmes and, 
after agreement on such disciplines, to provide export credits, export credit guarantees or insurance 
programmes only in conformity therewith.

3. Any Member which claims that any quantity exported in excess of a reduction commitment 
level is not subsidized must establish that no export subsidy, whether listed in Article 9 or not, has 
been granted in respect of the quantity of exports in question.

4. Members donors of international food aid shall ensure:

(a) that the provision of international food aid is not tied directly or indirectly to commercial 
exports of agricultural products to recipient countries; 

(b) that international food aid transactions, including bilateral food aid which is monetized, 
shall be carried out in accordance with the FAO “Principles of Surplus Disposal and Consultative 
Obligations”, including, where appropriate, the system of Usual Marketing Requirements (UMRs); 
and

(c) that such aid shall be provided to the extent possible in fully grant form or on terms no 
less concessional than those provided for in Article IV of the Food Aid Convention 1986.

article 11. Incorporated products

In no case may the per-unit subsidy paid on an incorporated agricultural primary product 
exceed the per-unit export subsidy that would be payable on exports of the primary product as such.

Part VI

article 12. Disciplines on export prohibitions and restrictions

1. Where any Member institutes any new export prohibition or restriction on foodstuffs in 
accordance with paragraph 2(a) of Article XI of GATT 1994, the Member shall observe the follow-
ing provisions:

(a) the Member instituting the export prohibition or restriction shall give due consideration 
to the effects of such prohibition or restriction on importing Members’ food security;

(b) before any Member institutes an export prohibition or restriction, it shall give notice in 
writing, as far in advance as practicable, to the Committee on Agriculture comprising such infor-
mation as the nature and the duration of such measure, and shall consult, upon request, with any 
other Member having a substantial interest as an importer with respect to any matter related to the 
measure in question. The Member instituting such export prohibition or restriction shall provide, 
upon request, such a Member with necessary information.

2. The provisions of this Article shall not apply to any developing country Member, unless 
the measure is taken by a developing country Member which is a net-food exporter of the specific 
foodstuff concerned.

Part VII

article 13. Due restraint

During the implementation period, notwithstanding the provisions of GATT 1994 and the 
Agreement on Subsidies and Countervailing Measures (referred to in this Article as the “Subsidies 
Agreement”):

(a) domestic support measures that conform fully to the provisions of Annex 2 to this Agree-
ment shall be:
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 (i) non-actionable subsidies for purposes of countervailing duties4;

 (ii) exempt from actions based on Article XVI of GATT 1994 and Part III of the Sub-
sidies Agreement; and

 (iii) exempt from actions based on non-violation nullification or impairment of the 
benefits of tariff concessions accruing to another Member under Article II of 
GATT 1994, in the sense of paragraph 1(b) of Article XXIII of GATT 1994;

(b) domestic support measures that conform fully to the provisions of Article 6 of this 
Agreement including direct payments that conform to the requirements of paragraph 5 thereof, as 
reflected in each Member’s Schedule, as well as domestic support within de minimis levels and in 
conformity with paragraph 2 of Article 6, shall be:

 (i) exempt from the imposition of countervailing duties unless a determination of 
injury or threat thereof is made in accordance with Article VI of GATT 1994 and 
Part V of the Subsidies Agreement, and due restraint shall be shown in initiating 
any countervailing duty investigations;

 (ii) exempt from actions based on paragraph 1 of Article XVI of GATT 1994 or Arti-
cles 5 and 6 of the Subsidies Agreement, provided that such measures do not grant 
support to a specific commodity in excess of that decided during the 1992 market-
ing year; and

 (iii) exempt from actions based on non-violation nullification or impairment of the 
benefits of tariff concessions accruing to another Member under Article II of 
GATT 1994, in the sense of paragraph 1(b) of Article XXIII of GATT 1994, pro-
vided that such measures do not grant support to a specific commodity in excess 
of that decided during the 1992 marketing year;

(c) export subsidies that conform fully to the provisions of Part V of this Agreement, as 
reflected in each Member’s Schedule, shall be:

 (i) subject to countervailing duties only upon a determination of injury or threat 
thereof based on volume, effect on prices, or consequent impact in accordance 
with Article VI of GATT 1994 and Part V of the Subsidies Agreement, and due 
restraint shall be shown in initiating any countervailing duty investigations; and

 (ii) exempt from actions based on Article XVI of GATT 1994 or Articles 3, 5 and 6 of 
the Subsidies Agreement.

Part VIII

article 14. Sanitary and phytosanitary measures

Members agree to give effect to the Agreement on the Application of Sanitary and Phytosani-
tary Measures.

Part IX

article 15. Special and differential treatment

1. In keeping with the recognition that differential and more favourable treatment for devel-
oping country Members is an integral part of the negotiation, special and differential treatment in 
respect of commitments shall be provided as set out in the relevant provisions of this Agreement 
and embodied in the Schedules of concessions and commitments.

4 “Countervailing duties” where referred to in this Article are those covered by Article VI of GATT 
1994 and Part V of the Agreement on Subsidies and Countervailing Measures.
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2. Developing country Members shall have the flexibility to implement reduction commit-
ments over a period of up to 10 years. Least-developed country Members shall not be required to 
undertake reduction commitments.

Part X

article 16. least-developed and net food-importing developing countries
1. Developed country Members shall take such action as is provided for within the framework 

of the Decision on Measures Concerning the Possible Negative Effects of the Reform Programme 
on Least-Developed and Net Food-Importing Developing Countries.

2. The Committee on Agriculture shall monitor, as appropriate, the follow-up to this Decision.

Part XI

article 17. Committee on agriculture
A Committee on Agriculture is hereby established.

article 18. review of the implementation of commitments
1. Progress in the implementation of commitments negotiated under the Uruguay Round 

reform programme shall be reviewed by the Committee on Agriculture.
2. The review process shall be undertaken on the basis of notifications submitted by Members 

in relation to such matters and at such intervals as shall be determined, as well as on the basis of 
such documentation as the Secretariat may be requested to prepare in order to facilitate the review 
process.

3. In addition to the notifications to be submitted under paragraph  2, any new domestic 
support measure, or modification of an existing measure, for which exemption from reduction is 
claimed shall be notified promptly. This notification shall contain details of the new or modified 
measure and its conformity with the agreed criteria as set out either in Article 6 or in Annex 2.

4. In the review process Members shall give due consideration to the influence of excessive 
rates of inflation on the ability of any Member to abide by its domestic support commitments.

5. Members agree to consult annually in the Committee on Agriculture with respect to their 
participation in the normal growth of world trade in agricultural products within the framework 
of the commitments on export subsidies under this Agreement.

6. The review process shall provide an opportunity for Members to raise any matter relevant 
to the implementation of commitments under the reform programme as set out in this Agreement.

7. Any Member may bring to the attention of the Committee on Agriculture any measure 
which it considers ought to have been notified by another Member.

article 19. Consultation and dispute settlement
The provisions of Articles XXII and XXIII of GATT 1994, as elaborated and applied by the 

Dispute Settlement Understanding, shall apply to consultations and the settlement of disputes under 
this Agreement.

Part XII

article 20. Continuation of the reform process
Recognizing that the long-term objective of substantial progressive reductions in support and 

protection resulting in fundamental reform is an ongoing process, Members agree that negotiations 
for continuing the process will be initiated one year before the end of the implementation period, 
taking into account: 
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(a) the experience to that date from implementing the reduction commitments; 
(b) the effects of the reduction commitments on world trade in agriculture; 
(c) non-trade concerns, special and differential treatment to developing country Members, 

and the objective to establish a fair and market-oriented agricultural trading system, and the other 
objectives and concerns mentioned in the preamble to this Agreement; and 

(d) what further commitments are necessary to achieve the above mentioned long-term 
objectives.

Part XIII

article 21. Final provisions
1. The provisions of GATT 1994 and of other Multilateral Trade Agreements in Annex 1A to 

the WTO Agreement shall apply subject to the provisions of this Agreement.
2. The Annexes to this Agreement are hereby made an integral part of this Agreement.

anneX 1 
ProDUCt CoVeraGe

1. This Agreement shall cover the following products:

(i) HS Chapters 1 to 24 less fish and fish products, plus*
(ii) HS Code 2905.43 (mannitol)

HS Code 2905.44 (sorbitol)
HS Heading 33.01 (essential oils)
HS Headings 35.01 to 35.05 (albuminoidal substances, modified starch-

es, glues)
HS Code 3809.10 (finishing agents)
HS Code 3823.60 (sorbitol n.e.p.)
HS Headings 41.01 to 41.03 (hides and skins)
HS Heading 43.01 (raw furskins)
HS Headings 50.01 to 50.03 (raw silk and silk waste) 
HS Headings 51.01 to 51.03 (wool and animal hair)
HS Headings 52.01 to 52.03 (raw cotton, waste and cotton carded or 

combed)
HS Heading 53.01 (raw flax)
HS Heading 53.02 (raw hemp)

*The product descriptions in round brackets are not necessarily exhaustive.
2. The foregoing shall not limit the product coverage of the Agreement on the Application of 

Sanitary and Phytosanitary Measures.

anneX 2 
DoMeStIC SUPPort: tHe BaSIS For eXeMPtIon FroM  

tHe reDUCtIon CoMMItMentS

1. Domestic support measures for which exemption from the reduction commitments is 
claimed shall meet the fundamental requirement that they have no, or at most minimal, trade-



 Agreement on agriculture 207

distorting effects or effects on production. Accordingly, all measures for which exemption is claimed 
shall conform to the following basic criteria:

(a) the support in question shall be provided through a publicly-funded government pro-
gramme (including government revenue foregone) not involving transfers from consumers; and,

(b) the support in question shall not have the effect of providing price support to producers;
plus policy-specific criteria and conditions as set out below.

Government Service Programmes
2. General services
Policies in this category involve expenditures (or revenue foregone) in relation to programmes 

which provide services or benefits to agriculture or the rural community. They shall not involve 
direct payments to producers or processors. Such programmes, which include but are not restricted 
to the following list, shall meet the general criteria in paragraph 1 above and policy-specific condi-
tions where set out below:

(a) research, including general research, research in connection with environmental pro-
grammes, and research programmes relating to particular products;

(b) pest and disease control, including general and product-specific pest and disease control 
measures, such as early-warning systems, quarantine and eradication;

(c) training services, including both general and specialist training facilities;
(d) extension and advisory services, including the provision of means to facilitate the trans-

fer of information and the results of research to producers and consumers;
(e) inspection services, including general inspection services and the inspection of particu-

lar products for health, safety, grading or standardization purposes;
(f ) marketing and promotion services, including market information, advice and promotion 

relating to particular products but excluding expenditure for unspecified purposes that could be 
used by sellers to reduce their selling price or confer a direct economic benefit to purchasers; and

(g) infrastructural services, including: electricity reticulation, roads and other means of 
transport, market and port facilities, water supply facilities, dams and drainage schemes, and infra-
structural works associated with environmental programmes. In all cases the expenditure shall be 
directed to the provision or construction of capital works only, and shall exclude the subsidized 
provision of on-farm facilities other than for the reticulation of generally available public utilities. 
It shall not include subsidies to inputs or operating costs, or preferential user charges.

3. Public stockholding for food security purposes5

Expenditures (or revenue foregone) in relation to the accumulation and holding of stocks of 
products which form an integral part of a food security programme identified in national legisla-
tion. This may include government aid to private storage of products as part of such a programme. 

The volume and accumulation of such stocks shall correspond to predetermined targets related 
solely to food security. The process of stock accumulation and disposal shall be financially 
transparent. Food purchases by the government shall be made at current market prices and 
sales from food security stocks shall be made at no less than the current domestic market price 
for the product and quality in question.

5 For the purposes of paragraph 3 of this Annex, governmental stockholding programmes for food 
security purposes in developing countries whose operation is transparent and conducted in accordance 
with officially published objective criteria or guidelines shall be considered to be in conformity with the 
provisions of this paragraph, including programmes under which stocks of foodstuffs for food security 
purposes are acquired and released at administered prices, provided that the difference between the 
acquisition price and the external reference price is accounted for in the AMS. 



208 XVIII. International trade and investment law

4. Domestic food aid6

Expenditures (or revenue foregone) in relation to the provision of domestic food aid to sections 
of the population in need. 

Eligibility to receive the food aid shall be subject to clearly-defined criteria related to nutri-
tional objectives. Such aid shall be in the form of direct provision of food to those concerned or 
the provision of means to allow eligible recipients to buy food either at market or at subsidized 
prices. Food purchases by the government shall be made at current market prices and the 
financing and administration of the aid shall be transparent.
5. Direct payments to producers
Support provided through direct payments (or revenue foregone, including payments in kind) 

to producers for which exemption from reduction commitments is claimed shall meet the basic 
criteria set out in paragraph 1 above, plus specific criteria applying to individual types of direct 
payment as set out in paragraphs 6 through 13 below. Where exemption from reduction is claimed 
for any existing or new type of direct payment other than those specified in paragraphs 6 through 
13, it shall conform to criteria (b) through (e) in paragraph 6, in addition to the general criteria set 
out in paragraph 1.

6. Decoupled income support
(a) Eligibility for such payments shall be determined by clearly-defined criteria such as 

income, status as a producer or landowner, factor use or production level in a defined and fixed base 
period.

(b) The amount of such payments in any given year shall not be related to, or based on, the 
type or volume of production (including livestock units) undertaken by the producer in any year 
after the base period.

(c) The amount of such payments in any given year shall not be related to, or based on, the 
prices, domestic or international, applying to any production undertaken in any year after the base 
period.

(d) The amount of such payments in any given year shall not be related to, or based on, the 
factors of production employed in any year after the base period.

(e) No production shall be required in order to receive such payments.
7. Government financial participation in income insurance and income safety-net programmes
(a) Eligibility for such payments shall be determined by an income loss, taking into account 

only income derived from agriculture, which exceeds 30 per cent of average gross income or the 
equivalent in net income terms (excluding any payments from the same or similar schemes) in the 
preceding three-year period or a three-year average based on the preceding five-year period, exclud-
ing the highest and the lowest entry. Any producer meeting this condition shall be eligible to receive 
the payments.

(b) The amount of such payments shall compensate for less than 70 per cent of the producer’s 
income loss in the year the producer becomes eligible to receive this assistance.

(c) The amount of any such payments shall relate solely to income; it shall not relate to the 
type or volume of production (including livestock units) undertaken by the producer; or to the pric-
es, domestic or international, applying to such production; or to the factors of production employed.

(d) Where a producer receives in the same year payments under this paragraph and under 
paragraph 8 (relief from natural disasters), the total of such payments shall be less than 100 per cent 
of the producer’s total loss.

5 & 6 For the purposes of paragraphs 3 and 4 of this Annex, the provision of foodstuffs at subsidized 
prices with the objective of meeting food requirements of urban and rural poor in developing countries 
on a regular basis at reasonable prices shall be considered to be in conformity with the provisions of 
this paragraph.
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8. Payments (made either directly or by way of government financial participation in crop 
insurance schemes) for relief from natural disasters

(a) Eligibility for such payments shall arise only following a formal recognition by gov-
ernment authorities that a natural or like disaster (including disease outbreaks, pest infestations, 
nuclear accidents, and war on the territory of the Member concerned) has occurred or is occurring; 
and shall be determined by a production loss which exceeds 30 per cent of the average of production 
in the preceding three-year period or a three-year average based on the preceding five-year period, 
excluding the highest and the lowest entry.

(b) Payments made following a disaster shall be applied only in respect of losses of income, 
livestock (including payments in connection with the veterinary treatment of animals), land or 
other production factors due to the natural disaster in question.

(c) Payments shall compensate for not more than the total cost of replacing such losses and 
shall not require or specify the type or quantity of future production.

(d) Payments made during a disaster shall not exceed the level required to prevent or alleviate 
further loss as defined in criterion (b) above.

(e) Where a producer receives in the same year payments under this paragraph and under 
paragraph 7 (income insurance and income safety-net programmes), the total of such payments 
shall be less than 100 per cent of the producer’s total loss.

9. Structural adjustment assistance provided through producer retirement programmes
(a) Eligibility for such payments shall be determined by reference to clearly defined criteria 

in programmes designed to facilitate the retirement of persons engaged in marketable agricultural 
production, or their movement to non-agricultural activities.

(b) Payments shall be conditional upon the total and permanent retirement of the recipients 
from marketable agricultural production.

10. Structural adjustment assistance provided through resource retirement programmes
(a) Eligibility for such payments shall be determined by reference to clearly defined criteria 

in programmes designed to remove land or other resources, including livestock, from marketable 
agricultural production.

(b) Payments shall be conditional upon the retirement of land from marketable agricultural 
production for a minimum of three years, and in the case of livestock on its slaughter or definitive 
permanent disposal. 

(c) Payments shall not require or specify any alternative use for such land or other resources 
which involves the production of marketable agricultural products.

(d) Payments shall not be related to either the type or quantity of production or to the prices, 
domestic or international, applying to production undertaken using the land or other resources 
remaining in production.

11. Structural adjustment assistance provided through investment aids
(a) Eligibility for such payments shall be determined by reference to clearly-defined criteria 

in government programmes designed to assist the financial or physical restructuring of a producer’s 
operations in response to objectively demonstrated structural disadvantages. Eligibility for such 
programmes may also be based on a clearly-defined government programme for the reprivatization 
of agricultural land.

(b) The amount of such payments in any given year shall not be related to, or based on, the 
type or volume of production (including livestock units) undertaken by the producer in any year 
after the base period other than as provided for under criterion (e) below.

(c) The amount of such payments in any given year shall not be related to, or based on, the 
prices, domestic or international, applying to any production undertaken in any year after the base 
period.
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(d) The payments shall be given only for the period of time necessary for the realization of 
the investment in respect of which they are provided. 

(e) The payments shall not mandate or in any way designate the agricultural products to be 
produced by the recipients except to require them not to produce a particular product.

(f ) The payments shall be limited to the amount required to compensate for the structural 
disadvantage.

12. Payments under environmental programmes
(a) Eligibility for such payments shall be determined as part of a clearly-defined government 

environmental or conservation programme and be dependent on the fulfilment of specific condi-
tions under the government programme, including conditions related to production methods or 
inputs.

(b) The amount of payment shall be limited to the extra costs or loss of income involved in 
complying with the government programme.

13. Payments under regional assistance programmes
(a) Eligibility for such payments shall be limited to producers in disadvantaged regions. Each 

such region must be a clearly designated contiguous geographical area with a definable economic 
and administrative identity, considered as disadvantaged on the basis of neutral and objective crite-
ria clearly spelt out in law or regulation and indicating that the region’s difficulties arise out of more 
than temporary circumstances.

(b) The amount of such payments in any given year shall not be related to, or based on, the 
type or volume of production (including livestock units) undertaken by the producer in any year 
after the base period other than to reduce that production.

(c) The amount of such payments in any given year shall not be related to, or based on, the 
prices, domestic or international, applying to any production undertaken in any year after the base 
period.

(d) Payments shall be available only to producers in eligible regions, but generally available 
to all producers within such regions.

(e) Where related to production factors, payments shall be made at a degressive rate above a 
threshold level of the factor concerned.

(f ) The payments shall be limited to the extra costs or loss of income involved in undertaking 
agricultural production in the prescribed area.

anneX 3 
DoMeStIC SUPPort: 

CalCUlatIon oF aGGreGate MeaSUreMent oF SUPPort

1. Subject to the provisions of Article 6, an Aggregate Measurement of Support (AMS) shall 
be calculated on a product-specific basis for each basic agricultural product receiving market price 
support, non-exempt direct payments, or any other subsidy not exempted from the reduction com-
mitment (“other non-exempt policies”). Support which is non-product specific shall be totalled into 
one non-product-specific AMS in total monetary terms.

2. Subsidies under paragraph 1 shall include both budgetary outlays and revenue foregone by 
governments or their agents.

3. Support at both the national and sub-national level shall be included.
4. Specific agricultural levies or fees paid by producers shall be deducted from the AMS.
5. The AMS calculated as outlined below for the base period shall constitute the base level for 

the implementation of the reduction commitment on domestic support.
6. For each basic agricultural product, a specific AMS shall be established, expressed in total 

monetary value terms.
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7. The AMS shall be calculated as close as practicable to the point of first sale of the basic agri-
cultural product concerned. Measures directed at agricultural processors shall be included to the 
extent that such measures benefit the producers of the basic agricultural products. 

8. Market price support: market price support shall be calculated using the gap between a fixed 
external reference price and the applied administered price multiplied by the quantity of production 
eligible to receive the applied administered price. Budgetary payments made to maintain this gap, 
such as buying-in or storage costs, shall not be included in the AMS. 

9. The fixed external reference price shall be based on the years 1986 to 1988 and shall gener-
ally be the average f.o.b. unit value for the basic agricultural product concerned in a net exporting 
country and the average c.i.f. unit value for the basic agricultural product concerned in a net import-
ing country in the base period. The fixed reference price may be adjusted for quality differences as 
necessary.

10. Non-exempt direct payments: non-exempt direct payments which are dependent on a price 
gap shall be calculated either using the gap between the fixed reference price and the applied admin-
istered price multiplied by the quantity of production eligible to receive the administered price, or 
using budgetary outlays. 

11. The fixed reference price shall be based on the years 1986 to 1988 and shall generally be the 
actual price used for determining payment rates.

12. Non-exempt direct payments which are based on factors other than price shall be measured 
using budgetary outlays.

13. Other non-exempt measures, including input subsidies and other measures such as mar-
keting-cost reduction measures: the value of such measures shall be measured using government 
budgetary outlays or, where the use of budgetary outlays does not reflect the full extent of the sub-
sidy concerned, the basis for calculating the subsidy shall be the gap between the price of the subsi-
dized good or service and a representative market price for a similar good or service multiplied by 
the quantity of the good or service.

anneX 4 
DoMeStIC SUPPort:  

CalCUlatIon oF eQUIValent MeaSUreMent oF SUPPort

1. Subject to the provisions of Article 6, equivalent measurements of support shall be calcu-
lated in respect of all basic agricultural products where market price support as defined in Annex 3 
exists but for which calculation of this component of the AMS is not practicable. For such products 
the base level for implementation of the domestic support reduction commitments shall consist of a 
market price support component expressed in terms of equivalent measurements of support under 
paragraph 2 below, as well as any non-exempt direct payments and other non-exempt support, 
which shall be evaluated as provided for under paragraph 3 below. Support at both national and 
sub-national level shall be included.

2. The equivalent measurements of support provided for in paragraph 1 shall be calculated 
on a product-specific basis for all basic agricultural products as close as practicable to the point of 
first sale receiving market price support and for which the calculation of the market price support 
component of the AMS is not practicable. For those basic agricultural products, equivalent measure-
ments of market price support shall be made using the applied administered price and the quantity 
of production eligible to receive that price or, where this is not practicable, on budgetary outlays 
used to maintain the producer price.

3. Where basic agricultural products falling under paragraph 1 are the subject of non-exempt 
direct payments or any other product-specific subsidy not exempted from the reduction commit-
ment, the basis for equivalent measurements of support concerning these measures shall be calcula-
tions as for the corresponding AMS components (specified in paragraphs 10 through 13 of Annex 3).
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4. Equivalent measurements of support shall be calculated on the amount of subsidy as close as 
practicable to the point of first sale of the basic agricultural product concerned. Measures directed 
at agricultural processors shall be included to the extent that such measures benefit the producers 
of the basic agricultural products. Specific agricultural levies or fees paid by producers shall reduce 
the equivalent measurements of support by a corresponding amount.

anneX 5 
SPeCIal treatMent WItH reSPeCt to ParaGraPH 2 oF artICle 4

Section a
1. The provisions of paragraph 2 of Article 4 shall not apply with effect from the entry into 

force of the WTO Agreement to any primary agricultural product and its worked and/or prepared 
products (“designated products”) in respect of which the following conditions are complied with 
(hereinafter referred to as “special treatment”):

(a) imports of the designated products comprised less than 3 per cent of corresponding 
domestic consumption in the base period 1986-1988 (“the base period”);

(b) no export subsidies have been provided since the beginning of the base period for the 
designated products;

(c) effective production-restricting measures are applied to the primary agricultural product;
(d) such products are designated with the symbol “ST-Annex 5” in Section I-B of Part I of a 

Member’s Schedule annexed to the Marrakesh Protocol, as being subject to special treatment reflect-
ing factors of non-trade concerns, such as food security and environmental protection; and

(e) minimum access opportunities in respect of the designated products correspond, as 
specified in Section I-B of Part I of the Schedule of the Member concerned, to 4 per cent of base 
period domestic consumption of the designated products from the beginning of the first year of 
the implementation period and, thereafter, are increased by 0.8 per cent of corresponding domestic 
consumption in the base period per year for the remainder of the implementation period.

2. At the beginning of any year of the implementation period a Member may cease to apply 
special treatment in respect of the designated products by complying with the provisions of para-
graph 6. In such a case, the Member concerned shall maintain the minimum access opportunities 
already in effect at such time and increase the minimum access opportunities by 0.4 per cent of cor-
responding domestic consumption in the base period per year for the remainder of the implemen-
tation period. Thereafter, the level of minimum access opportunities resulting from this formula 
in the final year of the implementation period shall be maintained in the Schedule of the Member 
concerned.

3. Any negotiation on the question of whether there can be a continuation of the special treat-
ment as set out in paragraph 1 after the end of the implementation period shall be completed within 
the time-frame of the implementation period itself as a part of the negotiations set out in Article 20 
of this Agreement, taking into account the factors of non-trade concerns.

4. If it is agreed as a result of the negotiation referred to in paragraph 3 that a Member may 
continue to apply the special treatment, such Member shall confer additional and acceptable conces-
sions as determined in that negotiation.

5. Where the special treatment is not to be continued at the end of the implementation period, 
the Member concerned shall implement the provisions of paragraph 6. In such a case, after the end 
of the implementation period the minimum access opportunities for the designated products shall 
be maintained at the level of 8 per cent of corresponding domestic consumption in the base period 
in the Schedule of the Member concerned.

6. Border measures other than ordinary customs duties maintained in respect of the desig-
nated products shall become subject to the provisions of paragraph 2 of Article 4 with effect from 
the beginning of the year in which the special treatment ceases to apply. Such products shall be 
subject to ordinary customs duties, which shall be bound in the Schedule of the Member concerned 
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and applied, from the beginning of the year in which special treatment ceases and thereafter, at 
such rates as would have been applicable had a reduction of at least 15 per cent been implemented 
over the implementation period in equal annual instalments. These duties shall be established on 
the basis of tariff equivalents to be calculated in accordance with the guidelines prescribed in the 
attachment hereto.

Section B

7. The provisions of paragraph 2 of Article 4 shall also not apply with effect from the entry into 
force of the WTO Agreement to a primary agricultural product that is the predominant staple in 
the traditional diet of a developing country Member and in respect of which the following condi-
tions, in addition to those specified in paragraph 1(a) through 1(d), as they apply to the products 
concerned, are complied with:

(a) minimum access opportunities in respect of the products concerned, as specified in Sec-
tion I-B of Part I of the Schedule of the developing country Member concerned, correspond to 
1 per cent of base period domestic consumption of the products concerned from the beginning 
of the first year of the implementation period and are increased in equal annual instalments to 
2 per cent of corresponding domestic consumption in the base period at the beginning of the fifth 
year of the implementation period. From the beginning of the sixth year of the implementation peri-
od, minimum access opportunities in respect of the products concerned correspond to 2 per cent of 
corresponding domestic consumption in the base period and are increased in equal annual instal-
ments to 4 per cent of corresponding domestic consumption in the base period until the beginning 
of the 10th year. Thereafter, the level of minimum access opportunities resulting from this formula 
in the 10th year shall be maintained in the Schedule of the developing country Member concerned;

(b) appropriate market access opportunities have been provided for in other products under 
this Agreement.

8. Any negotiation on the question of whether there can be a continuation of the special treat-
ment as set out in paragraph 7 after the end of the 10th year following the beginning of the imple-
mentation period shall be initiated and completed within the time-frame of the 10th year itself 
following the beginning of the implementation period.

9. If it is agreed as a result of the negotiation referred to in paragraph 8 that a Member may 
continue to apply the special treatment, such Member shall confer additional and acceptable conces-
sions as determined in that negotiation.

10. In the event that special treatment under paragraph 7 is not to be continued beyond the 
10th year following the beginning of the implementation period, the products concerned shall be 
subject to ordinary customs duties, established on the basis of a tariff equivalent to be calculated in 
accordance with the guidelines prescribed in the attachment hereto, which shall be bound in the 
Schedule of the Member concerned. In other respects, the provisions of paragraph 6 shall apply as 
modified by the relevant special and differential treatment accorded to developing country Members 
under this Agreement.

ATTAChmenT To Annex 5

Guidelines for the Calculation of tariff 
Equivalents for the Specific Purpose Specified in 

Paragraphs 6 and 10 of this annex

1. The calculation of the tariff equivalents, whether expressed as ad valorem or specific rates, 
shall be made using the actual difference between internal and external prices in a transparent man-
ner. Data used shall be for the years 1986 to 1988. Tariff equivalents:

(a) shall primarily be established at the four-digit level of the HS; 
(b) shall be established at the six-digit or a more detailed level of the HS wherever appropriate;
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(c) shall generally be established for worked and/or prepared products by multiplying the 
specific tariff equivalent(s) for the primary agricultural product(s) by the proportion(s) in value 
terms or in physical terms as appropriate of the primary agricultural product(s) in the worked and/
or prepared products, and take account, where necessary, of any additional elements currently pro-
viding protection to industry.

2. External prices shall be, in general, actual average c.i.f. unit values for the importing coun-
try. Where average c.i.f. unit values are not available or appropriate, external prices shall be either: 

(a) appropriate average c.i.f. unit values of a near country; or 
(b) estimated from average f.o.b. unit values of (an) appropriate major exporter(s) adjusted 

by adding an estimate of insurance, freight and other relevant costs to the importing country.
3. The external prices shall generally be converted to domestic currencies using the annual 

average market exchange rate for the same period as the price data.
4. The internal price shall generally be a representative wholesale price ruling in the domestic 

market or an estimate of that price where adequate data is not available. 
5. The initial tariff equivalents may be adjusted, where necessary, to take account of differences 

in quality or variety using an appropriate coefficient.
6. Where a tariff equivalent resulting from these guidelines is negative or lower than the cur-

rent bound rate, the initial tariff equivalent may be established at the current bound rate or on the 
basis of national offers for that product.

7. Where an adjustment is made to the level of a tariff equivalent which would have resulted 
from the above guidelines, the Member concerned shall afford, on request, full opportunities for 
consultation with a view to negotiating appropriate solutions.

140.(d)  aGreeMent on tHe aPPlICatIon oF SanItarY anD  
PHYtoSanItarY MeaSUreS

Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1867, p. 493; reg. no. 31874

Members,
Reaffirming that no Member should be prevented from adopting or enforcing measures neces-

sary to protect human, animal or plant life or health, subject to the requirement that these measures 
are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimina-
tion between Members where the same conditions prevail or a disguised restriction on international 
trade; 

Desiring to improve the human health, animal health and phytosanitary situation in all 
Members;

Noting that sanitary and phytosanitary measures are often applied on the basis of bilateral 
agreements or protocols; 

Desiring the establishment of a multilateral framework of rules and disciplines to guide the 
development, adoption and enforcement of sanitary and phytosanitary measures in order to mini-
mize their negative effects on trade;

Recognizing the important contribution that international standards, guidelines and recom-
mendations can make in this regard; 
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Desiring to further the use of harmonized sanitary and phytosanitary measures between 
Members, on the basis of international standards, guidelines and recommendations developed by 
the relevant international organizations, including the Codex Alimentarius Commission, the Inter-
national Office of Epizootics, and the relevant international and regional organizations operating 
within the framework of the International Plant Protection Convention, without requiring Mem-
bers to change their appropriate level of protection of human, animal or plant life or health;

Recognizing that developing country Members may encounter special difficulties in complying 
with the sanitary or phytosanitary measures of importing Members, and as a consequence in access 
to markets, and also in the formulation and application of sanitary or phytosanitary measures in 
their own territories, and desiring to assist them in their endeavours in this regard; 

Desiring therefore to elaborate rules for the application of the provisions of GATT 1994 which 
relate to the use of sanitary or phytosanitary measures, in particular the provisions of Article XX(b)1; 

Hereby agree as follows: 

article 1. General provisions

1. This Agreement applies to all sanitary and phytosanitary measures which may, directly or 
indirectly, affect international trade. Such measures shall be developed and applied in accordance 
with the provisions of this Agreement.

2. For the purposes of this Agreement, the definitions provided in Annex A shall apply. 
3. The annexes are an integral part of this Agreement.
4. Nothing in this Agreement shall affect the rights of Members under the Agreement on Tech-

nical Barriers to Trade with respect to measures not within the scope of this Agreement. 

article 2. Basic rights and obligations

1. Members have the right to take sanitary and phytosanitary measures necessary for the pro-
tection of human, animal or plant life or health, provided that such measures are not inconsistent 
with the provisions of this Agreement. 

2. Members shall ensure that any sanitary or phytosanitary measure is applied only to the 
extent necessary to protect human, animal or plant life or health, is based on scientific principles 
and is not maintained without sufficient scientific evidence, except as provided for in paragraph 7 
of Article 5.

3. Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or 
unjustifiably discriminate between Members where identical or similar conditions prevail, includ-
ing between their own territory and that of other Members. Sanitary and phytosanitary measures 
shall not be applied in a manner which would constitute a disguised restriction on international 
trade.

4. Sanitary or phytosanitary measures which conform to the relevant provisions of this Agree-
ment shall be presumed to be in accordance with the obligations of the Members under the provi-
sions of GATT 1994 which relate to the use of sanitary or phytosanitary measures, in particular the 
provisions of Article XX(b).

article 3. Harmonization

1. To harmonize sanitary and phytosanitary measures on as wide a basis as possible, Members 
shall base their sanitary or phytosanitary measures on international standards, guidelines or recom-
mendations, where they exist, except as otherwise provided for in this Agreement, and in particular 
in paragraph 3.

1 In this Agreement, reference to Article XX(b) includes also the chapeau of that Article.
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2. Sanitary or phytosanitary measures which conform to international standards, guidelines or 
recommendations shall be deemed to be necessary to protect human, animal or plant life or health, 
and presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994.

3. Members may introduce or maintain sanitary or phytosanitary measures which result in a 
higher level of sanitary or phytosanitary protection than would be achieved by measures based on 
the relevant international standards, guidelines or recommendations, if there is a scientific justifica-
tion, or as a consequence of the level of sanitary or phytosanitary protection a Member determines 
to be appropriate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5.2 
Notwithstanding the above, all measures which result in a level of sanitary or phytosanitary protec-
tion different from that which would be achieved by measures based on international standards, 
guidelines or recommendations shall not be inconsistent with any other provision of this Agree-
ment. 

4. Members shall play a full part, within the limits of their resources, in the relevant interna-
tional organizations and their subsidiary bodies, in particular the Codex Alimentarius Commis-
sion, the International Office of Epizootics, and the international and regional organizations operat-
ing within the framework of the International Plant Protection Convention, to promote within these 
organizations the development and periodic review of standards, guidelines and recommendations 
with respect to all aspects of sanitary and phytosanitary measures.

5. The Committee on Sanitary and Phytosanitary Measures provided for in paragraphs 1 and 
4 of Article 12 (referred to in this Agreement as the “Committee”) shall develop a procedure to 
monitor the process of international harmonization and coordinate efforts in this regard with the 
relevant international organizations.

article 4. equivalence
1. Members shall accept the sanitary or phytosanitary measures of other Members as equiva-

lent, even if these measures differ from their own or from those used by other Members trading in 
the same product, if the exporting Member objectively demonstrates to the importing Member that 
its measures achieve the importing Member’s appropriate level of sanitary or phytosanitary protec-
tion. For this purpose, reasonable access shall be given, upon request, to the importing Member for 
inspection, testing and other relevant procedures.

2. Members shall, upon request, enter into consultations with the aim of achieving bilateral 
and multilateral agreements on recognition of the equivalence of specified sanitary or phytosanitary 
measures. 

article 5. assessment of risk and determination of the appropriate level  
of sanitary or phytosanitary protection

1. Members shall ensure that their sanitary or phytosanitary measures are based on an assess-
ment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, tak-
ing into account risk assessment techniques developed by the relevant international organizations.

2. In the assessment of risks, Members shall take into account available scientific evidence; 
relevant processes and production methods; relevant inspection, sampling and testing methods; 
prevalence of specific diseases or pests; existence of pest- or disease-free areas; relevant ecological 
and environmental conditions; and quarantine or other treatment.

3. In assessing the risk to animal or plant life or health and determining the measure to be 
applied for achieving the appropriate level of sanitary or phytosanitary protection from such risk, 
Members shall take into account as relevant economic factors: the potential damage in terms of loss 

2 For the purposes of paragraph 3 of Article 3, there is a scientific justification if, on the basis of an 
examination and evaluation of available scientific information in conformity with the relevant provisions 
of this Agreement, a Member determines that the relevant international standards, guidelines or recom-
mendations are not sufficient to achieve its appropriate level of sanitary or phytosanitary protection.
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of production or sales in the event of the entry, establishment or spread of a pest or disease; the costs 
of control or eradication in the territory of the importing Member; and the relative cost-effectiveness 
of alternative approaches to limiting risks.

4. Members should, when determining the appropriate level of sanitary or phytosanitary pro-
tection, take into account the objective of minimizing negative trade effects.

5. With the objective of achieving consistency in the application of the concept of appropri-
ate level of sanitary or phytosanitary protection against risks to human life or health, or to animal 
and plant life or health, each Member shall avoid arbitrary or unjustifiable distinctions in the levels 
it considers to be appropriate in different situations, if such distinctions result in discrimination 
or a disguised restriction on international trade. Members shall cooperate in the Committee, in 
accordance with paragraphs 1, 2 and 3 of Article 12, to develop guidelines to further the practi-
cal implementation of this provision. In developing the guidelines, the Committee shall take into 
account all relevant factors, including the exceptional character of human health risks to which 
people voluntarily expose themselves.

6. Without prejudice to paragraph 2 of Article 3, when establishing or maintaining sanitary 
or phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary protection, 
Members shall ensure that such measures are not more trade-restrictive than required to achieve 
their appropriate level of sanitary or phytosanitary protection, taking into account technical and 
economic feasibility.3

7. In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt 
sanitary or phytosanitary measures on the basis of available pertinent information, including that 
from the relevant international organizations as well as from sanitary or phytosanitary measures 
applied by other Members. In such circumstances, Members shall seek to obtain the additional 
information necessary for a more objective assessment of risk and review the sanitary or phytosani-
tary measure accordingly within a reasonable period of time. 

8. When a Member has reason to believe that a specific sanitary or phytosanitary measure 
introduced or maintained by another Member is constraining, or has the potential to constrain, its 
exports and the measure is not based on the relevant international standards, guidelines or recom-
mendations, or such standards, guidelines or recommendations do not exist, an explanation of the 
reasons for such sanitary or phytosanitary measure may be requested and shall be provided by the 
Member maintaining the measure.

article 6. adaptation to regional conditions, including pest- or disease-free areas  
and areas of low pest or disease prevalence

1. Members shall ensure that their sanitary or phytosanitary measures are adapted to the 
sanitary or phytosanitary characteristics of the area – whether all of a country, part of a country, 
or all or parts of several countries – from which the product originated and to which the product is 
destined. In assessing the sanitary or phytosanitary characteristics of a region, Members shall take 
into account, inter alia, the level of prevalence of specific diseases or pests, the existence of eradica-
tion or control programmes, and appropriate criteria or guidelines which may be developed by the 
relevant international organizations. 

2. Members shall, in particular, recognize the concepts of pest- or disease-free areas and areas 
of low pest or disease prevalence. Determination of such areas shall be based on factors such as geog-
raphy, ecosystems, epidemiological surveillance, and the effectiveness of sanitary or phytosanitary 
controls.

3 For purposes of paragraph 6 of Article 5, a measure is not more trade-restrictive than required 
unless there is another measure, reasonably available taking into account technical and economic fea-
sibility, that achieves the appropriate level of sanitary or phytosanitary protection and is significantly 
less restrictive to trade.
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3. Exporting Members claiming that areas within their territories are pest- or disease-free 
areas or areas of low pest or disease prevalence shall provide the necessary evidence thereof in order 
to objectively demonstrate to the importing Member that such areas are, and are likely to remain, 
pest- or disease-free areas or areas of low pest or disease prevalence, respectively. For this purpose, 
reasonable access shall be given, upon request, to the importing Member for inspection, testing and 
other relevant procedures.

article 7. transparency

Members shall notify changes in their sanitary or phytosanitary measures and shall provide 
information on their sanitary or phytosanitary measures in accordance with the provisions of 
Annex B.

article 8. Control, inspection and approval procedures

Members shall observe the provisions of Annex C in the operation of control, inspection and 
approval procedures, including national systems for approving the use of additives or for establish-
ing tolerances for contaminants in foods, beverages or feedstuffs, and otherwise ensure that their 
procedures are not inconsistent with the provisions of this Agreement.

article 9. technical assistance

1. Members agree to facilitate the provision of technical assistance to other Members, espe-
cially developing country Members, either bilaterally or through the appropriate international 
organizations. Such assistance may be, inter alia, in the areas of processing technologies, research 
and infrastructure, including in the establishment of national regulatory bodies, and may take 
the form of advice, credits, donations and grants, including for the purpose of seeking technical 
expertise, training and equipment to allow such countries to adjust to, and comply with, sanitary 
or phytosanitary measures necessary to achieve the appropriate level of sanitary or phytosanitary 
protection in their export markets. 

2. Where substantial investments are required in order for an exporting developing country 
Member to fulfil the sanitary or phytosanitary requirements of an importing Member, the latter 
shall consider providing such technical assistance as will permit the developing country Member 
to maintain and expand its market access opportunities for the product involved.

article 10. Special and differential treatment

1. In the preparation and application of sanitary or phytosanitary measures, Members shall 
take account of the special needs of developing country Members, and in particular of the least-
developed country Members. 

2. Where the appropriate level of sanitary or phytosanitary protection allows scope for the 
phased introduction of new sanitary or phytosanitary measures, longer time-frames for compli-
ance should be accorded on products of interest to developing country Members so as to maintain 
opportunities for their exports.

3. With a view to ensuring that developing country Members are able to comply with the 
provisions of this Agreement, the Committee is enabled to grant to such countries, upon request, 
specified, time-limited exceptions in whole or in part from obligations under this Agreement, taking 
into account their financial, trade and development needs.

4. Members should encourage and facilitate the active participation of developing country 
Members in the relevant international organizations. 
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article 11. Consultations and dispute settlement

1. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under 
this Agreement, except as otherwise specifically provided herein.

2. In a dispute under this Agreement involving scientific or technical issues, a panel should 
seek advice from experts chosen by the panel in consultation with the parties to the dispute. To this 
end, the panel may, when it deems it appropriate, establish an advisory technical experts group, or 
consult the relevant international organizations, at the request of either party to the dispute or on 
its own initiative.

3. Nothing in this Agreement shall impair the rights of Members under other international 
agreements, including the right to resort to the good offices or dispute settlement mechanisms of 
other international organizations or established under any international agreement.

article 12. administration

1. A Committee on Sanitary and Phytosanitary Measures is hereby established to provide a 
regular forum for consultations. It shall carry out the functions necessary to implement the provi-
sions of this Agreement and the furtherance of its objectives, in particular with respect to harmo-
nization. The Committee shall reach its decisions by consensus. 

2. The Committee shall encourage and facilitate ad hoc consultations or negotiations among 
Members on specific sanitary or phytosanitary issues. The Committee shall encourage the use of 
international standards, guidelines or recommendations by all Members and, in this regard, shall 
sponsor technical consultation and study with the objective of increasing coordination and inte-
gration between international and national systems and approaches for approving the use of food 
additives or for establishing tolerances for contaminants in foods, beverages or feedstuffs.

3. The Committee shall maintain close contact with the relevant international organizations in 
the field of sanitary and phytosanitary protection, especially with the Codex Alimentarius Commis-
sion, the International Office of Epizootics, and the Secretariat of the International Plant Protection 
Convention, with the objective of securing the best available scientific and technical advice for the 
administration of this Agreement and in order to ensure that unnecessary duplication of effort is 
avoided. 

4. The Committee shall develop a procedure to monitor the process of international harmo-
nization and the use of international standards, guidelines or recommendations. For this purpose, 
the Committee should, in conjunction with the relevant international organizations, establish a list 
of international standards, guidelines or recommendations relating to sanitary or phytosanitary 
measures which the Committee determines to have a major trade impact. The list should include 
an indication by Members of those international standards, guidelines or recommendations which 
they apply as conditions for import or on the basis of which imported products conforming to these 
standards can enjoy access to their markets. For those cases in which a Member does not apply 
an international standard, guideline or recommendation as a condition for import, the Member 
should provide an indication of the reason therefor, and, in particular, whether it considers that the 
standard is not stringent enough to provide the appropriate level of sanitary or phytosanitary pro-
tection. If a Member revises its position, following its indication of the use of a standard, guideline 
or recommendation as a condition for import, it should provide an explanation for its change and 
so inform the Secretariat as well as the relevant international organizations, unless such notification 
and explanation is given according to the procedures of Annex B.

5. In order to avoid unnecessary duplication, the Committee may decide, as appropriate, to use 
the information generated by the procedures, particularly for notification, which are in operation in 
the relevant international organizations.

6. The Committee may, on the basis of an initiative from one of the Members, through appro-
priate channels invite the relevant international organizations or their subsidiary bodies to examine 
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specific matters with respect to a particular standard, guideline or recommendation, including the 
basis of explanations for non-use given according to paragraph 4. 

7. The Committee shall review the operation and implementation of this Agreement three 
years after the date of entry into force of the WTO Agreement, and thereafter as the need arises. 
Where appropriate, the Committee may submit to the Council for Trade in Goods proposals to 
amend the text of this Agreement having regard, inter alia, to the experience gained in its imple-
mentation.

article 13. Implementation
 Members are fully responsible under this Agreement for the observance of all obligations 

set forth herein. Members shall formulate and implement positive measures and mechanisms in 
support of the observance of the provisions of this Agreement by other than central government 
bodies. Members shall take such reasonable measures as may be available to them to ensure that 
non-governmental entities within their territories, as well as regional bodies in which relevant enti-
ties within their territories are members, comply with the relevant provisions of this Agreement. In 
addition, Members shall not take measures which have the effect of, directly or indirectly, requiring 
or encouraging such regional or non-governmental entities, or local governmental bodies, to act in 
a manner inconsistent with the provisions of this Agreement. Members shall ensure that they rely 
on the services of non-governmental entities for implementing sanitary or phytosanitary measures 
only if these entities comply with the provisions of this Agreement. 

article 14. Final Provisions
The least-developed country Members may delay application of the provisions of this Agree-

ment for a period of five years following the date of entry into force of the WTO Agreement with 
respect to their sanitary or phytosanitary measures affecting importation or imported products. 
Other developing country Members may delay application of the provisions of this Agreement, 
other than paragraph 8 of Article 5 and Article 7, for two years following the date of entry into force 
of the WTO Agreement with respect to their existing sanitary or phytosanitary measures affect-
ing importation or imported products, where such application is prevented by a lack of technical 
expertise, technical infrastructure or resources.

anneX a. DeFInItIonS4

1. Sanitary or phytosanitary measure – Any measure applied:
(a) to protect animal or plant life or health within the territory of the Member from risks 

arising from the entry, establishment or spread of pests, diseases, disease-carrying organisms or 
disease-causing organisms; 

(b) to protect human or animal life or health within the territory of the Member from risks 
arising from additives, contaminants, toxins or disease-causing organisms in foods, beverages or 
feedstuffs; 

(c) to protect human life or health within the territory of the Member from risks arising 
from diseases carried by animals, plants or products thereof, or from the entry, establishment or 
spread of pests; or

(d) to prevent or limit other damage within the territory of the Member from the entry, 
establishment or spread of pests. 
Sanitary or phytosanitary measures include all relevant laws, decrees, regulations, requirements 
and procedures including, inter alia, end product criteria; processes and production methods; test-

4 For the purpose of these definitions, “animal” includes fish and wild fauna; “plant” includes 
forests and wild flora; “pests” include weeds; and “contaminants” include pesticide and veterinary drug 
residues and extraneous matter.
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ing, inspection, certification and approval procedures; quarantine treatments including relevant 
requirements associated with the transport of animals or plants, or with the materials necessary for 
their survival during transport; provisions on relevant statistical methods, sampling procedures 
and methods of risk assessment; and packaging and labelling requirements directly related to food 
safety. 
2. Harmonization – The establishment, recognition and application of common sanitary and phy-
tosanitary measures by different Members. 
3. International standards, guidelines and recommendations

(a) for food safety, the standards, guidelines and recommendations established by the Codex 
Alimentarius Commission relating to food additives, veterinary drug and pesticide residues, con-
taminants, methods of analysis and sampling, and codes and guidelines of hygienic practice; 

(b) for animal health and zoonoses, the standards, guidelines and recommendations devel-
oped under the auspices of the International Office of Epizootics; 

(c) for plant health, the international standards, guidelines and recommendations developed 
under the auspices of the Secretariat of the International Plant Protection Convention in coopera-
tion with regional organizations operating within the framework of the International Plant Protec-
tion Convention; and

(d) for matters not covered by the above organizations, appropriate standards, guidelines and 
recommendations promulgated by other relevant international organizations open for membership 
to all Members, as identified by the Committee.
4. Risk assessment – The evaluation of the likelihood of entry, establishment or spread of a pest or 
disease within the territory of an importing Member according to the sanitary or phytosanitary 
measures which might be applied, and of the associated potential biological and economic conse-
quences; or the evaluation of the potential for adverse effects on human or animal health arising 
from the presence of additives, contaminants, toxins or disease-causing organisms in food, bever-
ages or feedstuffs.
5. Appropriate level of sanitary or phytosanitary protection – The level of protection deemed appro-
priate by the Member establishing a sanitary or phytosanitary measure to protect human, animal 
or plant life or health within its territory. 
Note: Many Members otherwise refer to this concept as the “acceptable level of risk”.
6. Pest- or disease-free area – An area, whether all of a country, part of a country, or all or parts of 
several countries, as identified by the competent authorities, in which a specific pest or disease does 
not occur. 
Note: A pest- or disease-free area may surround, be surrounded by, or be adjacent to an area –
whether within part of a country or in a geographic region which includes parts of or all of several 
countries – in which a specific pest or disease is known to occur but is subject to regional control 
measures such as the establishment of protection, surveillance and buffer zones which will confine 
or eradicate the pest or disease in question.
7. Area of low pest or disease prevalence – An area, whether all of a country, part of a country, or 
all or parts of several countries, as identified by the competent authorities, in which a specific pest 
or disease occurs at low levels and which is subject to effective surveillance, control or eradication 
measures. 
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anneX  B 
tranSParenCY oF SanItarY anD PHYtoSanItarY reGUlatIonS

Publication of regulations

1. Members shall ensure that all sanitary and phytosanitary regulations5 which have been 
adopted are published promptly in such a manner as to enable interested Members to become 
acquainted with them.

2. Except in urgent circumstances, Members shall allow a reasonable interval between the pub-
lication of a sanitary or phytosanitary regulation and its entry into force in order to allow time for 
producers in exporting Members, and particularly in developing country Members, to adapt their 
products and methods of production to the requirements of the importing Member.

Enquiry points

3. Each Member shall ensure that one enquiry point exists which is responsible for the provi-
sion of answers to all reasonable questions from interested Members as well as for the provision of 
relevant documents regarding: 

(a) any sanitary or phytosanitary regulations adopted or proposed within its territory; 

(b) any control and inspection procedures, production and quarantine treatment, pesticide 
tolerance and food additive approval procedures, which are operated within its territory; 

(c) risk assessment procedures, factors taken into consideration, as well as the determination 
of the appropriate level of sanitary or phytosanitary protection; 

(d) the membership and participation of the Member, or of relevant bodies within its terri-
tory, in international and regional sanitary and phytosanitary organizations and systems, as well as 
in bilateral and multilateral agreements and arrangements within the scope of this Agreement, and 
the texts of such agreements and arrangements. 

4. Members shall ensure that where copies of documents are requested by interested Members, 
they are supplied at the same price (if any), apart from the cost of delivery, as to the nationals6 of 
the Member concerned.

Notification procedures

5. Whenever an international standard, guideline or recommendation does not exist or the 
content of a proposed sanitary or phytosanitary regulation is not substantially the same as the con-
tent of an international standard, guideline or recommendation, and if the regulation may have a 
significant effect on trade of other Members, Members shall:

(a) publish a notice at an early stage in such a manner as to enable interested Members to 
become acquainted with the proposal to introduce a particular regulation;

(b) notify other Members, through the Secretariat, of the products to be covered by the regu-
lation together with a brief indication of the objective and rationale of the proposed regulation. 
Such notifications shall take place at an early stage, when amendments can still be introduced and 
comments taken into account;

(c) provide upon request to other Members copies of the proposed regulation and, whenever 
possible, identify the parts which in substance deviate from international standards, guidelines or 
recommendations; 

5 Sanitary and phytosanitary measures such as laws, decrees or ordinances which are applicable 
generally.

6 When “nationals” are referred to in this Agreement, the term shall be deemed, in the case of a 
separate customs territory Member of the WTO, to mean persons, natural or legal, who are domiciled or 
who have a real and effective industrial or commercial establishment in that customs territory.
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(d) without discrimination, allow reasonable time for other Members to make comments in 
writing, discuss these comments upon request, and take the comments and the results of the discus-
sions into account.

6. However, where urgent problems of health protection arise or threaten to arise for a Member, 
that Member may omit such of the steps enumerated in paragraph 5 of this Annex as it finds neces-
sary, provided that the Member:

(a) immediately notifies other Members, through the Secretariat, of the particular regulation 
and the products covered, with a brief indication of the objective and the rationale of the regulation, 
including the nature of the urgent problem(s);

(b) provides, upon request, copies of the regulation to other Members;
(c) allows other Members to make comments in writing, discusses these comments upon 

request, and takes the comments and the results of the discussions into account.
7. Notifications to the Secretariat shall be in English, French or Spanish.
8. Developed country Members shall, if requested by other Members, provide copies of the 

documents or, in case of voluminous documents, summaries of the documents covered by a specific 
notification in English, French or Spanish. 

9. The Secretariat shall promptly circulate copies of the notification to all Members and inter-
ested international organizations and draw the attention of developing country Members to any 
notifications relating to products of particular interest to them.

10. Members shall designate a single central government authority as responsible for the imple-
mentation, on the national level, of the provisions concerning notification procedures according to 
paragraphs 5, 6, 7 and 8 of this Annex.
General reservations

11. Nothing in this Agreement shall be construed as requiring:
(a) the provision of particulars or copies of drafts or the publication of texts other than in 

the language of the Member except as stated in paragraph 8 of this Annex; or
(b) Members to disclose confidential information which would impede enforcement of sani-

tary or phytosanitary legislation or which would prejudice the legitimate commercial interests of 
particular enterprises. 

anneX C 
Control, InSPeCtIon anD aPProVal ProCeDUreS7

1. Members shall ensure, with respect to any procedure to check and ensure the fulfilment of 
sanitary or phytosanitary measures, that: 

(a) such procedures are undertaken and completed without undue delay and in no less 
favourable manner for imported products than for like domestic products; 

(b) the standard processing period of each procedure is published or that the anticipated 
processing period is communicated to the applicant upon request; when receiving an application, 
the competent body promptly examines the completeness of the documentation and informs the 
applicant in a precise and complete manner of all deficiencies; the competent body transmits as soon 
as possible the results of the procedure in a precise and complete manner to the applicant so that cor-
rective action may be taken if necessary; even when the application has deficiencies, the competent 
body proceeds as far as practicable with the procedure if the applicant so requests; and that upon 
request, the applicant is informed of the stage of the procedure, with any delay being explained;

7 Control, inspection and approval procedures include, inter alia, procedures for sampling, testing 
and certification.
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(c) information requirements are limited to what is necessary for appropriate control, 
inspection and approval procedures, including for approval of the use of additives or for the estab-
lishment of tolerances for contaminants in food, beverages or feedstuffs; 

(d) the confidentiality of information about imported products arising from or supplied in 
connection with control, inspection and approval is respected in a way no less favourable than for 
domestic products and in such a manner that legitimate commercial interests are protected;

(e) any requirements for control, inspection and approval of individual specimens of a prod-
uct are limited to what is reasonable and necessary; 

(f ) any fees imposed for the procedures on imported products are equitable in relation to any 
fees charged on like domestic products or products originating in any other Member and should be 
no higher than the actual cost of the service; 

(g) the same criteria should be used in the siting of facilities used in the procedures and the 
selection of samples of imported products as for domestic products so as to minimize the inconven-
ience to applicants, importers, exporters or their agents; 

(h) whenever specifications of a product are changed subsequent to its control and inspection 
in light of the applicable regulations, the procedure for the modified product is limited to what is 
necessary to determine whether adequate confidence exists that the product still meets the regula-
tions concerned; and

(i) a procedure exists to review complaints concerning the operation of such procedures and 
to take corrective action when a complaint is justified. 
Where an importing Member operates a system for the approval of the use of food additives or for 
the establishment of tolerances for contaminants in food, beverages or feedstuffs which prohibits 
or restricts access to its domestic markets for products based on the absence of an approval, the 
importing Member shall consider the use of a relevant international standard as the basis for access 
until a final determination is made.

2. Where a sanitary or phytosanitary measure specifies control at the level of production, the 
Member in whose territory the production takes place shall provide the necessary assistance to 
facilitate such control and the work of the controlling authorities.

3. Nothing in this Agreement shall prevent Members from carrying out reasonable inspection 
within their own territories.
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140.(e)  aGreeMent on teCHnICal BarrIerS to traDe
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1868, p. 119; reg. no. 31874

Members, 
Having regard to the Uruguay Round of Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994;
Recognizing the important contribution that international standards and conformity assess-

ment systems can make in this regard by improving efficiency of production and facilitating the 
conduct of international trade;

Desiring therefore to encourage the development of such international standards and conform-
ity assessment systems; 

Desiring however to ensure that technical regulations and standards, including packaging, 
marking and labelling requirements, and procedures for assessment of conformity with technical 
regulations and standards do not create unnecessary obstacles to international trade; 

Recognizing that no country should be prevented from taking measures necessary to ensure 
the quality of its exports, or for the protection of human, animal or plant life or health, of the 
environment, or for the prevention of deceptive practices, at the levels it considers appropriate, 
subject to the requirement that they are not applied in a manner which would constitute a means of 
arbitrary or unjustifiable discrimination between countries where the same conditions prevail or 
a disguised restriction on international trade, and are otherwise in accordance with the provisions 
of this Agreement;

Recognizing that no country should be prevented from taking measures necessary for the pro-
tection of its essential security interest; 

Recognizing the contribution which international standardization can make to the transfer of 
technology from developed to developing countries;

Recognizing that developing countries may encounter special difficulties in the formulation 
and application of technical regulations and standards and procedures for assessment of conform-
ity with technical regulations and standards, and desiring to assist them in their endeavours in this 
regard;

Hereby agree as follows: 

article 1. General provisions
1.1 General terms for standardization and procedures for assessment of conformity shall nor-

mally have the meaning given to them by definitions adopted within the United Nations system and 
by international standardizing bodies taking into account their context and in the light of the object 
and purpose of this Agreement. 

1.2 However, for the purposes of this Agreement the meaning of the terms given in Annex 1 
applies.

1.3 All products, including industrial and agricultural products, shall be subject to the provi-
sions of this Agreement.

1.4 Purchasing specifications prepared by governmental bodies for production or consumption 
requirements of governmental bodies are not subject to the provisions of this Agreement but are 
addressed in the Agreement on Government Procurement, according to its coverage. 

1.5 The provisions of this Agreement do not apply to sanitary and phytosanitary measures as 
defined in Annex A of the Agreement on the Application of Sanitary and Phytosanitary Measures.
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1.6 All references in this Agreement to technical regulations, standards and conformity assess-
ment procedures shall be construed to include any amendments thereto and any additions to the 
rules or the product coverage thereof, except amendments and additions of an insignificant nature.

teCHnICal reGUlatIonS anD StanDarDS

article 2. Preparation, adoption and application of technical regulations 
 by central government bodies

 With respect to their central government bodies: 
2.1 Members shall ensure that in respect of technical regulations, products imported from the 

territory of any Member shall be accorded treatment no less favourable than that accorded to like 
products of national origin and to like products originating in any other country.

2.2 Members shall ensure that technical regulations are not prepared, adopted or applied with 
a view to or with the effect of creating unnecessary obstacles to international trade. For this purpose, 
technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objec-
tive, taking account of the risks non-fulfilment would create. Such legitimate objectives are, inter 
alia: national security requirements; the prevention of deceptive practices; protection of human 
health or safety, animal or plant life or health, or the environment. In assessing such risks, relevant 
elements of consideration are, inter alia: available scientific and technical information, related pro-
cessing technology or intended end-uses of products.

2.3 Technical regulations shall not be maintained if the circumstances or objectives giving rise 
to their adoption no longer exist or if the changed circumstances or objectives can be addressed in 
a less trade-restrictive manner.

2.4 Where technical regulations are required and relevant international standards exist or 
their completion is imminent, Members shall use them, or the relevant parts of them, as a basis 
for their technical regulations except when such international standards or relevant parts would 
be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued, for 
instance because of fundamental climatic or geographical factors or fundamental technological 
problems.

2.5 A Member preparing, adopting or applying a technical regulation which may have a sig-
nificant effect on trade of other Members shall, upon the request of another Member, explain the 
justification for that technical regulation in terms of the provisions of paragraphs 2 to 4. Whenever 
a technical regulation is prepared, adopted or applied for one of the legitimate objectives explicitly 
mentioned in paragraph 2, and is in accordance with relevant international standards, it shall be 
rebuttably presumed not to create an unnecessary obstacle to international trade.

2.6 With a view to harmonizing technical regulations on as wide a basis as possible, Members 
shall play a full part, within the limits of their resources, in the preparation by appropriate inter-
national standardizing bodies of international standards for products for which they either have 
adopted, or expect to adopt, technical regulations. 

2.7 Members shall give positive consideration to accepting as equivalent technical regulations 
of other Members, even if these regulations differ from their own, provided they are satisfied that 
these regulations adequately fulfil the objectives of their own regulations.

2.8 Wherever appropriate, Members shall specify technical regulations based on product 
requirements in terms of performance rather than design or descriptive characteristics.

2.9 Whenever a relevant international standard does not exist or the technical content of a pro-
posed technical regulation is not in accordance with the technical content of relevant international 
standards, and if the technical regulation may have a significant effect on trade of other Members, 
Members shall:
 2.9.1 publish a notice in a publication at an early appropriate stage, in such a manner as 

to enable interested parties in other Members to become acquainted with it, that 
they propose to introduce a particular technical regulation; 
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 2.9.2 notify other Members through the Secretariat of the products to be covered by the 
proposed technical regulation, together with a brief indication of its objective and 
rationale. Such notifications shall take place at an early appropriate stage, when 
amendments can still be introduced and comments taken into account; 

 2.9.3 upon request, provide to other Members particulars or copies of the proposed 
technical regulation and, whenever possible, identify the parts which in substance 
deviate from relevant international standards;

 2.9.4 without discrimination, allow reasonable time for other Members to make com-
ments in writing, discuss these comments upon request, and take these written 
comments and the results of these discussions into account. 

2.10 Subject to the provisions in the lead-in to paragraph 9, where urgent problems of safety, 
health, environmental protection or national security arise or threaten to arise for a Member, that 
Member may omit such of the steps enumerated in paragraph 9 as it finds necessary, provided that 
the Member, upon adoption of a technical regulation, shall: 
 2.10.1 notify immediately other Members through the Secretariat of the particular tech-

nical regulation and the products covered, with a brief indication of the objective 
and the rationale of the technical regulation, including the nature of the urgent 
problems;

 2.10.2 upon request, provide other Members with copies of the technical regulation;
 2.10.3 without discrimination, allow other Members to present their comments in writ-

ing, discuss these comments upon request, and take these written comments and 
the results of these discussions into account. 

2.11 Members shall ensure that all technical regulations which have been adopted are pub-
lished promptly or otherwise made available in such a manner as to enable interested parties in 
other Members to become acquainted with them.

2.12 Except in those urgent circumstances referred to in paragraph 10, Members shall allow 
a reasonable interval between the publication of technical regulations and their entry into force in 
order to allow time for producers in exporting Members, and particularly in developing country 
Members, to adapt their products or methods of production to the requirements of the importing 
Member.

article 3. Preparation, adoption and application of technical regulations  
by local government bodies and non-governmental bodies

 With respect to their local government and non-governmental bodies within their territories:
3.1 Members shall take such reasonable measures as may be available to them to ensure com-

pliance by such bodies with the provisions of Article 2, with the exception of the obligation to notify 
as referred to in paragraphs 9.2 and 10.1 of Article 2.

3.2 Members shall ensure that the technical regulations of local governments on the level 
directly below that of the central government in Members are notified in accordance with the pro-
visions of paragraphs 9.2 and 10.1 of Article 2, noting that notification shall not be required for 
technical regulations the technical content of which is substantially the same as that of previously 
notified technical regulations of central government bodies of the Member concerned.

3.3 Members may require contact with other Members, including the notifications, provision 
of information, comments and discussions referred to in paragraphs 9 and 10 of Article 2, to take 
place through the central government.

3.4 Members shall not take measures which require or encourage local government bodies or 
non-governmental bodies within their territories to act in a manner inconsistent with the provi-
sions of Article 2.
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3.5 Members are fully responsible under this Agreement for the observance of all provisions of 
Article 2. Members shall formulate and implement positive measures and mechanisms in support of 
the observance of the provisions of Article 2 by other than central government bodies.

article 4. Preparation, adoption and application of standards
4.1 Members shall ensure that their central government standardizing bodies accept and com-

ply with the Code of Good Practice for the Preparation, Adoption and Application of Standards in 
Annex 3 to this Agreement (referred to in this Agreement as the “Code of Good Practice”). They 
shall take such reasonable measures as may be available to them to ensure that local government 
and non-governmental standardizing bodies within their territories, as well as regional standard-
izing bodies of which they or one or more bodies within their territories are members, accept and 
comply with this Code of Good Practice. In addition, Members shall not take measures which have 
the effect of, directly or indirectly, requiring or encouraging such standardizing bodies to act in a 
manner inconsistent with the Code of Good Practice. The obligations of Members with respect to 
compliance of standardizing bodies with the provisions of the Code of Good Practice shall apply 
irrespective of whether or not a standardizing body has accepted the Code of Good Practice.

4.2 Standardizing bodies that have accepted and are complying with the Code of Good Prac-
tice shall be acknowledged by the Members as complying with the principles of this Agreement.

ConForMItY WItH teCHnICal reGUlatIonS anD StanDarDS

article 5. Procedures for assessment of conformity by central government bodies
5.1 Members shall ensure that, in cases where a positive assurance of conformity with techni-

cal regulations or standards is required, their central government bodies apply the following provi-
sions to products originating in the territories of other Members:
 5.1.1 conformity assessment procedures are prepared, adopted and applied so as to 

grant access for suppliers of like products originating in the territories of other 
Members under conditions no less favourable than those accorded to suppliers of 
like products of national origin or originating in any other country, in a compara-
ble situation; access entails suppliers’ right to an assessment of conformity under 
the rules of the procedure, including, when foreseen by this procedure, the pos-
sibility to have conformity assessment activities undertaken at the site of facilities 
and to receive the mark of the system;

 5.1.2 conformity assessment procedures are not prepared, adopted or applied with a 
view to or with the effect of creating unnecessary obstacles to international trade. 
This means, inter alia, that conformity assessment procedures shall not be more 
strict or be applied more strictly than is necessary to give the importing Member 
adequate confidence that products conform with the applicable technical regula-
tions or standards, taking account of the risks non-conformity would create.

5.2 When implementing the provisions of paragraph 1, Members shall ensure that:
 5.2.1 conformity assessment procedures are undertaken and completed as expeditiously 

as possible and in a no less favourable order for products originating in the ter-
ritories of other Members than for like domestic products;

 5.2.2 the standard processing period of each conformity assessment procedure is pub-
lished or that the anticipated processing period is communicated to the appli-
cant upon request; when receiving an application, the competent body promptly 
examines the completeness of the documentation and informs the applicant in a 
precise and complete manner of all deficiencies; the competent body transmits as 
soon as possible the results of the assessment in a precise and complete manner to 
the applicant so that corrective action may be taken if necessary; even when the 
application has deficiencies, the competent body proceeds as far as practicable with 
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the conformity assessment if the applicant so requests; and that, upon request, the 
applicant is informed of the stage of the procedure, with any delay being explained;

 5.2.3 information requirements are limited to what is necessary to assess conformity 
and determine fees;

 5.2.4 the confidentiality of information about products originating in the territories 
of other Members arising from or supplied in connection with such conformity 
assessment procedures is respected in the same way as for domestic products and 
in such a manner that legitimate commercial interests are protected;

 5.2.5 any fees imposed for assessing the conformity of products originating in the 
territories of other Members are equitable in relation to any fees chargeable for 
assessing the conformity of like products of national origin or originating in any 
other country, taking into account communication, transportation and other costs 
arising from differences between location of facilities of the applicant and the con-
formity assessment body;

 5.2.6 the siting of facilities used in conformity assessment procedures and the selection 
of samples are not such as to cause unnecessary inconvenience to applicants or 
their agents;

 5.2.7 whenever specifications of a product are changed subsequent to the determination 
of its conformity to the applicable technical regulations or standards, the conform-
ity assessment procedure for the modified product is limited to what is necessary 
to determine whether adequate confidence exists that the product still meets the 
technical regulations or standards concerned;

 5.2.8 a procedure exists to review complaints concerning the operation of a conformity 
assessment procedure and to take corrective action when a complaint is justified.

5.3 Nothing in paragraphs 1 and 2 shall prevent Members from carrying out reasonable spot 
checks within their territories.

5.4 In cases where a positive assurance is required that products conform with technical regu-
lations or standards, and relevant guides or recommendations issued by international standardizing 
bodies exist or their completion is imminent, Members shall ensure that central government bod-
ies use them, or the relevant parts of them, as a basis for their conformity assessment procedures, 
except where, as duly explained upon request, such guides or recommendations or relevant parts are 
inappropriate for the Members concerned, for, inter alia, such reasons as: national security require-
ments; the prevention of deceptive practices; protection of human health or safety, animal or plant 
life or health, or the environment; fundamental climatic or other geographical factors; fundamental 
technological or infrastructural problems.

5.5 With a view to harmonizing conformity assessment procedures on as wide a basis as pos-
sible, Members shall play a full part, within the limits of their resources, in the preparation by 
appropriate international standardizing bodies of guides and recommendations for conformity 
assessment procedures.

5.6 Whenever a relevant guide or recommendation issued by an international standardizing 
body does not exist or the technical content of a proposed conformity assessment procedure is not 
in accordance with relevant guides and recommendations issued by international standardizing 
bodies, and if the conformity assessment procedure may have a significant effect on trade of other 
Members, Members shall:
 5.6.1 publish a notice in a publication at an early appropriate stage, in such a manner as 

to enable interested parties in other Members to become acquainted with it, that 
they propose to introduce a particular conformity assessment procedure;

 5.6.2 notify other Members through the Secretariat of the products to be covered by the 
proposed conformity assessment procedure, together with a brief indication of its 
objective and rationale. Such notifications shall take place at an early appropri-
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ate stage, when amendments can still be introduced and comments taken into 
account;

 5.6.3 upon request, provide to other Members particulars or copies of the proposed 
procedure and, whenever possible, identify the parts which in substance deviate 
from relevant guides or recommendations issued by international standardizing 
bodies; 

 5.6.4 without discrimination, allow reasonable time for other Members to make com-
ments in writing, discuss these comments upon request, and take these written 
comments and the results of these discussions into account.

5.7 Subject to the provisions in the lead-in to paragraph 6, where urgent problems of safety, 
health, environmental protection or national security arise or threaten to arise for a Member, that 
Member may omit such of the steps enumerated in paragraph 6 as it finds necessary, provided that 
the Member, upon adoption of the procedure, shall:
 5.7.1 notify immediately other Members through the Secretariat of the particular pro-

cedure and the products covered, with a brief indication of the objective and the 
rationale of the procedure, including the nature of the urgent problems;

 5.7.2 upon request, provide other Members with copies of the rules of the procedure;
 5.7.3 without discrimination, allow other Members to present their comments in writ-

ing, discuss these comments upon request, and take these written comments and 
the results of these discussions into account.

5.8 Members shall ensure that all conformity assessment procedures which have been adopted 
are published promptly or otherwise made available in such a manner as to enable interested parties 
in other Members to become acquainted with them.

5.9 Except in those urgent circumstances referred to in paragraph 7, Members shall allow a 
reasonable interval between the publication of requirements concerning conformity assessment 
procedures and their entry into force in order to allow time for producers in exporting Members, 
and particularly in developing country Members, to adapt their products or methods of production 
to the requirements of the importing Member.

article 6. recognition of conformity assessment by central government bodies
 With respect to their central government bodies:
6.1 Without prejudice to the provisions of paragraphs 3 and 4, Members shall ensure, whenever 

possible, that results of conformity assessment procedures in other Members are accepted, even 
when those procedures differ from their own, provided they are satisfied that those procedures offer 
an assurance of conformity with applicable technical regulations or standards equivalent to their 
own procedures. It is recognized that prior consultations may be necessary in order to arrive at a 
mutually satisfactory understanding regarding, in particular:
 6.1.1 adequate and enduring technical competence of the relevant conformity assess-

ment bodies in the exporting Member, so that confidence in the continued reli-
ability of their conformity assessment results can exist; in this regard, verified 
compliance, for instance through accreditation, with relevant guides or recom-
mendations issued by international standardizing bodies shall be taken into 
account as an indication of adequate technical competence;

 6.1.2 limitation of the acceptance of conformity assessment results to those produced 
by designated bodies in the exporting Member.

6.2 Members shall ensure that their conformity assessment procedures permit, as far as prac-
ticable, the implementation of the provisions in paragraph 1.

6.3 Members are encouraged, at the request of other Members, to be willing to enter into 
negotiations for the conclusion of agreements for the mutual recognition of results of each other’s 
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conformity assessment procedures. Members may require that such agreements fulfil the criteria 
of paragraph 1 and give mutual satisfaction regarding their potential for facilitating trade in the 
products concerned.

6.4 Members are encouraged to permit participation of conformity assessment bodies located 
in the territories of other Members in their conformity assessment procedures under conditions no 
less favourable than those accorded to bodies located within their territory or the territory of any 
other country.

article 7. Procedures for assessment of conformity by local government bodies
 With respect to their local government bodies within their territories:
7.1 Members shall take such reasonable measures as may be available to them to ensure compli-

ance by such bodies with the provisions of Articles 5 and 6, with the exception of the obligation to 
notify as referred to in paragraphs 6.2 and 7.1 of Article 5.

7.2 Members shall ensure that the conformity assessment procedures of local governments on 
the level directly below that of the central government in Members are notified in accordance with 
the provisions of paragraphs 6.2 and 7.1 of Article 5, noting that notifications shall not be required 
for conformity assessment procedures the technical content of which is substantially the same as 
that of previously notified conformity assessment procedures of central government bodies of the 
Members concerned.

7.3 Members may require contact with other Members, including the notifications, provision 
of information, comments and discussions referred to in paragraphs 6 and 7 of Article 5, to take 
place through the central government.

7.4 Members shall not take measures which require or encourage local government bodies 
within their territories to act in a manner inconsistent with the provisions of Articles 5 and 6.

7.5 Members are fully responsible under this Agreement for the observance of all provisions 
of Articles 5 and 6. Members shall formulate and implement positive measures and mechanisms in 
support of the observance of the provisions of Articles 5 and 6 by other than central government 
bodies.

article 8. Procedures for assessment of conformity by non-governmental bodies
8.1 Members shall take such reasonable measures as may be available to them to ensure that 

non-governmental bodies within their territories which operate conformity assessment procedures 
comply with the provisions of Articles 5 and 6, with the exception of the obligation to notify pro-
posed conformity assessment procedures. In addition, Members shall not take measures which 
have the effect of, directly or indirectly, requiring or encouraging such bodies to act in a manner 
inconsistent with the provisions of Articles 5 and 6.

8.2 Members shall ensure that their central government bodies rely on conformity assess-
ment procedures operated by non-governmental bodies only if these latter bodies comply with the 
provisions of Articles 5 and 6, with the exception of the obligation to notify proposed conformity 
assessment procedures.

article 9. International and regional systems
9.1 Where a positive assurance of conformity with a technical regulation or standard is 

required, Members shall, wherever practicable, formulate and adopt international systems for con-
formity assessment and become members thereof or participate therein.

9.2 Members shall take such reasonable measures as may be available to them to ensure that 
international and regional systems for conformity assessment in which relevant bodies within 
their territories are members or participants comply with the provisions of Articles 5 and 6. In 
addition, Members shall not take any measures which have the effect of, directly or indirectly, 
requiring or encouraging such systems to act in a manner inconsistent with any of the provisions 
of Articles 5 and 6.
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9.3 Members shall ensure that their central government bodies rely on international or region-
al conformity assessment systems only to the extent that these systems comply with the provisions 
of Articles 5 and 6, as applicable.

InForMatIon anD aSSIStanCe

article 10. Information about technical regulations, standards and  
conformity assessment procedures

10.1 Each Member shall ensure that an enquiry point exists which is able to answer all reason-
able enquiries from other Members and interested parties in other Members as well as to provide 
the relevant documents regarding:
 10.1.1 any technical regulations adopted or proposed within its territory by central or 

local government bodies, by non-governmental bodies which have legal power to 
enforce a technical regulation, or by regional standardizing bodies of which such 
bodies are members or participants;

 10.1.2 any standards adopted or proposed within its territory by central or local govern-
ment bodies, or by regional standardizing bodies of which such bodies are mem-
bers or participants;

 10.1.3 any conformity assessment procedures, or proposed conformity assessment pro-
cedures, which are operated within its territory by central or local government 
bodies, or by non-governmental bodies which have legal power to enforce a techni-
cal regulation, or by regional bodies of which such bodies are members or partici-
pants;

 10.1.4 the membership and participation of the Member, or of relevant central or local 
government bodies within its territory, in international and regional standardizing 
bodies and conformity assessment systems, as well as in bilateral and multilateral 
arrangements within the scope of this Agreement; it shall also be able to provide 
reasonable information on the provisions of such systems and arrangements;

 10.1.5 the location of notices published pursuant to this Agreement, or the provision of 
information as to where such information can be obtained; and

 10.1.6 the location of the enquiry points mentioned in paragraph 3.
10.2 If, however, for legal or administrative reasons more than one enquiry point is established 

by a Member, that Member shall provide to the other Members complete and unambiguous infor-
mation on the scope of responsibility of each of these enquiry points. In addition, that Member shall 
ensure that any enquiries addressed to an incorrect enquiry point shall promptly be conveyed to 
the correct enquiry point.

10.3 Each Member shall take such reasonable measures as may be available to it to ensure 
that one or more enquiry points exist which are able to answer all reasonable enquiries from other 
Members and interested parties in other Members as well as to provide the relevant documents or 
information as to where they can be obtained regarding:
 10.3.1 any standards adopted or proposed within its territory by non-governmental 

standardizing bodies, or by regional standardizing bodies of which such bodies 
are members or participants; and

 10.3.2 any conformity assessment procedures, or proposed conformity assessment pro-
cedures, which are operated within its territory by non-governmental bodies, or 
by regional bodies of which such bodies are members or participants;

 10.3.3 the membership and participation of relevant non-governmental bodies within 
its territory in international and regional standardizing bodies and conformity 
assessment systems, as well as in bilateral and multilateral arrangements within 
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the scope of this Agreement; they shall also be able to provide reasonable informa-
tion on the provisions of such systems and arrangements.

10.4 Members shall take such reasonable measures as may be available to them to ensure that 
where copies of documents are requested by other Members or by interested parties in other Mem-
bers, in accordance with the provisions of this Agreement, they are supplied at an equitable price (if 
any) which shall, apart from the real cost of delivery, be the same for the nationals1 of the Member 
concerned or of any other Member.

10.5 Developed country Members shall, if requested by other Members, provide, in English, 
French or Spanish, translations of the documents covered by a specific notification or, in case of 
voluminous documents, of summaries of such documents.

10.6 The Secretariat shall, when it receives notifications in accordance with the provisions of 
this Agreement, circulate copies of the notifications to all Members and interested international 
standardizing and conformity assessment bodies, and draw the attention of developing country 
Members to any notifications relating to products of particular interest to them.

10.7 Whenever a Member has reached an agreement with any other country or countries on 
issues related to technical regulations, standards or conformity assessment procedures which may 
have a significant effect on trade, at least one Member party to the agreement shall notify other 
Members through the Secretariat of the products to be covered by the agreement and include a brief 
description of the agreement. Members concerned are encouraged to enter, upon request, into con-
sultations with other Members for the purposes of concluding similar agreements or of arranging 
for their participation in such agreements.

10.8 Nothing in this Agreement shall be construed as requiring:
 10.8.1 the publication of texts other than in the language of the Member;
 10.8.2 the provision of particulars or copies of drafts other than in the language of the 

Member except as stated in paragraph 5; or
 10.8.3 Members to furnish any information, the disclosure of which they consider con-

trary to their essential security interests.
10.9 Notifications to the Secretariat shall be in English, French or Spanish.
10.10 Members shall designate a single central government authority that is responsible for the 

implementation on the national level of the provisions concerning notification procedures under 
this Agreement except those included in Annex 3. 

10.11 If, however, for legal or administrative reasons the responsibility for notification proce-
dures is divided among two or more central government authorities, the Member concerned shall 
provide to the other Members complete and unambiguous information on the scope of responsibil-
ity of each of these authorities.

article 11. technical assistance to other Members
11.1 Members shall, if requested, advise other Members, especially the developing country 

Members, on the preparation of technical regulations.
11.2 Members shall, if requested, advise other Members, especially the developing country 

Members, and shall grant them technical assistance on mutually agreed terms and conditions 
regarding the establishment of national standardizing bodies, and participation in the interna-
tional standardizing bodies, and shall encourage their national standardizing bodies to do likewise.

11.3 Members shall, if requested, take such reasonable measures as may be available to them 
to arrange for the regulatory bodies within their territories to advise other Members, especially the 

1 “Nationals” here shall be deemed, in the case of a separate customs territory Member of the 
WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective industrial 
or commercial establishment in that customs territory.
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developing country Members, and shall grant them technical assistance on mutually agreed terms 
and conditions regarding:
 11.3.1 the establishment of regulatory bodies, or bodies for the assessment of conformity 

with technical regulations; and
 11.3.2 the methods by which their technical regulations can best be met.

11.4 Members shall, if requested, take such reasonable measures as may be available to them 
to arrange for advice to be given to other Members, especially the developing country Members, 
and shall grant them technical assistance on mutually agreed terms and conditions regarding the 
establishment of bodies for the assessment of conformity with standards adopted within the terri-
tory of the requesting Member.

11.5 Members shall, if requested, advise other Members, especially the developing country 
Members, and shall grant them technical assistance on mutually agreed terms and conditions 
regarding the steps that should be taken by their producers if they wish to have access to systems for 
conformity assessment operated by governmental or non-governmental bodies within the territory 
of the Member receiving the request.

11.6 Members which are members or participants of international or regional systems for 
conformity assessment shall, if requested, advise other Members, especially the developing coun-
try Members, and shall grant them technical assistance on mutually agreed terms and conditions 
regarding the establishment of the institutions and legal framework which would enable them to 
fulfil the obligations of membership or participation in such systems.

11.7 Members shall, if so requested, encourage bodies within their territories which are mem-
bers or participants of international or regional systems for conformity assessment to advise other 
Members, especially the developing country Members, and should consider requests for technical 
assistance from them regarding the establishment of the institutions which would enable the rel-
evant bodies within their territories to fulfil the obligations of membership or participation.

11.8 In providing advice and technical assistance to other Members in terms of paragraphs 1 
to 7, Members shall give priority to the needs of the least-developed country Members. 

article 12. Special and differential treatment of developing country members
12.1 Members shall provide differential and more favourable treatment to developing country 

Members to this Agreement, through the following provisions as well as through the relevant provi-
sions of other Articles of this Agreement.

12.2 Members shall give particular attention to the provisions of this Agreement concerning 
developing country Members’ rights and obligations and shall take into account the special devel-
opment, financial and trade needs of developing country Members in the implementation of this 
Agreement, both nationally and in the operation of this Agreement’s institutional arrangements. 

12.3 Members shall, in the preparation and application of technical regulations, standards and 
conformity assessment procedures, take account of the special development, financial and trade 
needs of developing country Members, with a view to ensuring that such technical regulations, 
standards and conformity assessment procedures do not create unnecessary obstacles to exports 
from developing country Members. 

12.4 Members recognize that, although international standards, guides or recommendations 
may exist, in their particular technological and socio-economic conditions, developing country 
Members adopt certain technical regulations, standards or conformity assessment procedures 
aimed at preserving indigenous technology and production methods and processes compatible with 
their development needs. Members therefore recognize that developing country Members should 
not be expected to use international standards as a basis for their technical regulations or standards, 
including test methods, which are not appropriate to their development, financial and trade needs. 

12.5 Members shall take such reasonable measures as may be available to them to ensure 
that international standardizing bodies and international systems for conformity assessment are 
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organized and operated in a way which facilitates active and representative participation of relevant 
bodies in all Members, taking into account the special problems of developing country Members.

12.6 Members shall take such reasonable measures as may be available to them to ensure that 
international standardizing bodies, upon request of developing country Members, examine the 
possibility of, and, if practicable, prepare international standards concerning products of special 
interest to developing country Members. 

12.7 Members shall, in accordance with the provisions of Article 11, provide technical assis-
tance to developing country Members to ensure that the preparation and application of technical 
regulations, standards and conformity assessment procedures do not create unnecessary obstacles 
to the expansion and diversification of exports from developing country Members. In determining 
the terms and conditions of the technical assistance, account shall be taken of the stage of develop-
ment of the requesting Members and in particular of the least-developed country Members.

12.8 It is recognized that developing country Members may face special problems, includ-
ing institutional and infrastructural problems, in the field of preparation and application of tech-
nical regulations, standards and conformity assessment procedures. It is further recognized that 
the special development and trade needs of developing country Members, as well as their stage of 
technological development, may hinder their ability to discharge fully their obligations under this 
Agreement. Members, therefore, shall take this fact fully into account. Accordingly, with a view 
to ensuring that developing country Members are able to comply with this Agreement, the Com-
mittee on Technical Barriers to Trade provided for in Article 13 (referred to in this Agreement as 
the “Committee”) is enabled to grant, upon request, specified, time-limited exceptions in whole or 
in part from obligations under this Agreement. When considering such requests the Committee 
shall take into account the special problems, in the field of preparation and application of technical 
regulations, standards and conformity assessment procedures, and the special development and 
trade needs of the developing country Member, as well as its stage of technological development, 
which may hinder its ability to discharge fully its obligations under this Agreement. The Committee 
shall, in particular, take into account the special problems of the least-developed country Members. 

12.9 During consultations, developed country Members shall bear in mind the special difficul-
ties experienced by developing country Members in formulating and implementing standards and 
technical regulations and conformity assessment procedures, and in their desire to assist developing 
country Members with their efforts in this direction, developed country Members shall take account 
of the special needs of the former in regard to financing, trade and development.

12.10 The Committee shall examine periodically the special and differential treatment, as laid 
down in this Agreement, granted to developing country Members on national and international 
levels.

InStItUtIonS, ConSUltatIon anD DISPUte SettleMent

article 13. the Committee on technical Barriers to trade
13.1 A Committee on Technical Barriers to Trade is hereby established, and shall be composed 

of representatives from each of the Members. The Committee shall elect its own Chairman and shall 
meet as necessary, but no less than once a year, for the purpose of affording Members the oppor-
tunity of consulting on any matters relating to the operation of this Agreement or the furtherance 
of its objectives, and shall carry out such responsibilities as assigned to it under this Agreement or 
by the Members.

13.2 The Committee shall establish working parties or other bodies as may be appropriate, 
which shall carry out such responsibilities as may be assigned to them by the Committee in accord-
ance with the relevant provisions of this Agreement.

13.3 It is understood that unnecessary duplication should be avoided between the work under 
this Agreement and that of governments in other technical bodies. The Committee shall examine 
this problem with a view to minimizing such duplication.
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article 14. Consultation and dispute settlement
14.1 Consultations and the settlement of disputes with respect to any matter affecting the 

operation of this Agreement shall take place under the auspices of the Dispute Settlement Body 
and shall follow, mutatis mutandis, the provisions of Articles XXII and XXIII of GATT 1994, as 
elaborated and applied by the Dispute Settlement Understanding. 

14.2 At the request of a party to a dispute, or at its own initiative, a panel may establish a 
technical expert group to assist in questions of a technical nature, requiring detailed consideration 
by experts.

14.3 Technical expert groups shall be governed by the procedures of Annex 2.
14.4 The dispute settlement provisions set out above can be invoked in cases where a Member 

considers that another Member has not achieved satisfactory results under Articles 3, 4, 7, 8 and 9 
and its trade interests are significantly affected. In this respect, such results shall be equivalent to 
those as if the body in question were a Member.

FInal ProVISIonS

article 15. Final provisions
Reservations

15.1 Reservations may not be entered in respect of any of the provisions of this Agreement 
without the consent of the other Members.
Review

15.2 Each Member shall, promptly after the date on which the WTO Agreement enters into 
force for it, inform the Committee of measures in existence or taken to ensure the implementation 
and administration of this Agreement. Any changes of such measures thereafter shall also be noti-
fied to the Committee. 

15.3 The Committee shall review annually the implementation and operation of this Agree-
ment taking into account the objectives thereof. 

15.4 Not later than the end of the third year from the date of entry into force of the WTO 
Agreement and at the end of each three-year period thereafter, the Committee shall review the 
operation and implementation of this Agreement, including the provisions relating to transparency, 
with a view to recommending an adjustment of the rights and obligations of this Agreement where 
necessary to ensure mutual economic advantage and balance of rights and obligations, without 
prejudice to the provisions of Article 12. Having regard, inter alia, to the experience gained in the 
implementation of the Agreement, the Committee shall, where appropriate, submit proposals for 
amendments to the text of this Agreement to the Council for Trade in Goods.
Annexes

15.5 The annexes to this Agreement constitute an integral part thereof.

anneX 1. terMS anD tHeIr DeFInItIonS For tHe PUrPoSe oF tHIS aGreeMent

The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991, General Terms and 
Their Definitions Concerning Standardization and Related Activities, shall, when used in this 
Agreement, have the same meaning as given in the definitions in the said Guide taking into account 
that services are excluded from the coverage of this Agreement.

 For the purpose of this Agreement, however, the following definitions shall apply:
1. Technical regulation

Document which lays down product characteristics or their related processes and production 
methods, including the applicable administrative provisions, with which compliance is mandatory. 
It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling 
requirements as they apply to a product, process or production method.
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Explanatory note
The definition in ISO/IEC Guide 2 is not self-contained, but based on the so-called “building 
block” system.

2. Standard
Document approved by a recognized body, that provides, for common and repeated use, rules, 

guidelines or characteristics for products or related processes and production methods, with which 
compliance is not mandatory. It may also include or deal exclusively with terminology, symbols, 
packaging, marking or labelling requirements as they apply to a product, process or production 
method.

Explanatory note
The terms as defined in ISO/IEC Guide 2 cover products, processes and services. This Agree-
ment deals only with technical regulations, standards and conformity assessment procedures 
related to products or processes and production methods. Standards as defined by ISO/IEC 
Guide 2 may be mandatory or voluntary. For the purpose of this Agreement standards are 
defined as voluntary and technical regulations as mandatory documents. Standards prepared 
by the international standardization community are based on consensus. This Agreement 
covers also documents that are not based on consensus.

3. Conformity assessment procedures
Any procedure used, directly or indirectly, to determine that relevant requirements in technical 
regulations or standards are fulfilled.

Explanatory note
Conformity assessment procedures include, inter alia, procedures for sampling, testing and 
inspection; evaluation, verification and assurance of conformity; registration, accreditation 
and approval as well as their combinations.

4. International body or system
Body or system whose membership is open to the relevant bodies of at least all Members.

5. Regional body or system
Body or system whose membership is open to the relevant bodies of only some of the Members.

6. Central government body
Central government, its ministries and departments or any body subject to the control of the 

central government in respect of the activity in question.
Explanatory note:
In the case of the European Communities the provisions governing central government bodies 
apply. However, regional bodies or conformity assessment systems may be established with-
in the European Communities, and in such cases would be subject to the provisions of this 
Agreement on regional bodies or conformity assessment systems.

7. Local government body
Government other than a central government (e.g. states, provinces, Länder, cantons, munici-

palities, etc.), its ministries or departments or any body subject to the control of such a government 
in respect of the activity in question.
8. Non-governmental body

Body other than a central government body or a local government body, including a non-
governmental body which has legal power to enforce a technical regulation.
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anneX 2. teCHnICal eXPert GroUPS

The following procedures shall apply to technical expert groups established in accordance with 
the provisions of Article 14.

1. Technical expert groups are under the panel’s authority. Their terms of reference and 
detailed working procedures shall be decided by the panel, and they shall report to the panel.

2. Participation in technical expert groups shall be restricted to persons of professional stand-
ing and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on a technical expert group without the joint 
agreement of the parties to the dispute, except in exceptional circumstances when the panel con-
siders that the need for specialized scientific expertise cannot be fulfilled otherwise. Government 
officials of parties to the dispute shall not serve on a technical expert group. Members of technical 
expert groups shall serve in their individual capacities and not as government representatives, nor 
as representatives of any organization. Governments or organizations shall therefore not give them 
instructions with regard to matters before a technical expert group.

4. Technical expert groups may consult and seek information and technical advice from any 
source they deem appropriate. Before a technical expert group seeks such information or advice 
from a source within the jurisdiction of a Member, it shall inform the government of that Member. 
Any Member shall respond promptly and fully to any request by a technical expert group for such 
information as the technical expert group considers necessary and appropriate.

5. The parties to a dispute shall have access to all relevant information provided to a technical 
expert group, unless it is of a confidential nature. Confidential information provided to the technical 
expert group shall not be released without formal authorization from the government, organiza-
tion or person providing the information. Where such information is requested from the technical 
expert group but release of such information by the technical expert group is not authorized, a 
non-confidential summary of the information will be provided by the government, organization or 
person supplying the information.

6. The technical expert group shall submit a draft report to the Members concerned with a 
view to obtaining their comments, and taking them into account, as appropriate, in the final report, 
which shall also be circulated to the Members concerned when it is submitted to the panel.

anneX 3. CoDe oF GooD PraCtICe For tHe PreParatIon,  
aDoPtIon anD aPPlICatIon oF StanDarDS

General Provisions

A. For the purposes of this Code the definitions in Annex 1 of this Agreement shall apply.

B. This Code is open to acceptance by any standardizing body within the territory of a Member 
of the WTO, whether a central government body, a local government body, or a non-governmental 
body; to any governmental regional standardizing body one or more members of which are Mem-
bers of the WTO; and to any non-governmental regional standardizing body one or more members 
of which are situated within the territory of a Member of the WTO (referred to in this Code col-
lectively as “standardizing bodies” and individually as “the standardizing body”).

C. Standardizing bodies that have accepted or withdrawn from this Code shall notify this fact 
to the ISO/IEC Information Centre in Geneva. The notification shall include the name and address 
of the body concerned and the scope of its current and expected standardization activities. The 
notification may be sent either directly to the ISO/IEC Information Centre, or through the national 
member body of ISO/IEC or, preferably, through the relevant national member or international 
affiliate of ISONET, as appropriate.
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SUBStantIVe ProVISIonS

D. In respect of standards, the standardizing body shall accord treatment to products originat-
ing in the territory of any other Member of the WTO no less favourable than that accorded to like 
products of national origin and to like products originating in any other country.

E. The standardizing body shall ensure that standards are not prepared, adopted or applied 
with a view to, or with the effect of, creating unnecessary obstacles to international trade.

F. Where international standards exist or their completion is imminent, the standardizing 
body shall use them, or the relevant parts of them, as a basis for the standards it develops, except 
where such international standards or relevant parts would be ineffective or inappropriate, for 
instance, because of an insufficient level of protection or fundamental climatic or geographical fac-
tors or fundamental technological problems.

G. With a view to harmonizing standards on as wide a basis as possible, the standardizing 
body shall, in an appropriate way, play a full part, within the limits of its resources, in the prepara-
tion by relevant international standardizing bodies of international standards regarding subject 
matter for which it either has adopted, or expects to adopt, standards. For standardizing bodies 
within the territory of a Member, participation in a particular international standardization activity 
shall, whenever possible, take place through one delegation representing all standardizing bodies 
in the territory that have adopted, or expect to adopt, standards for the subject matter to which the 
international standardization activity relates.

H. The standardizing body within the territory of a Member shall make every effort to avoid 
duplication of, or overlap with, the work of other standardizing bodies in the national territory or 
with the work of relevant international or regional standardizing bodies. They shall also make every 
effort to achieve a national consensus on the standards they develop. Likewise the regional stand-
ardizing body shall make every effort to avoid duplication of, or overlap with, the work of relevant 
international standardizing bodies.

I. Wherever appropriate, the standardizing body shall specify standards based on product 
requirements in terms of performance rather than design or descriptive characteristics.

J. At least once every six months, the standardizing body shall publish a work programme 
containing its name and address, the standards it is currently preparing and the standards which it 
has adopted in the preceding period. A standard is under preparation from the moment a decision 
has been taken to develop a standard until that standard has been adopted. The titles of specific draft 
standards shall, upon request, be provided in English, French or Spanish. A notice of the existence 
of the work programme shall be published in a national or, as the case may be, regional publication 
of standardization activities.

The work programme shall for each standard indicate, in accordance with any ISONET rules, 
the classification relevant to the subject matter, the stage attained in the standard’s development, 
and the references of any international standards taken as a basis. No later than at the time of publi-
cation of its work programme, the standardizing body shall notify the existence thereof to the ISO/
IEC Information Centre in Geneva.

The notification shall contain the name and address of the standardizing body, the name and 
issue of the publication in which the work programme is published, the period to which the work 
programme applies, its price (if any), and how and where it can be obtained. The notification may 
be sent directly to the ISO/IEC Information Centre, or, preferably, through the relevant national 
member or international affiliate of ISONET, as appropriate.

K. The national member of ISO/IEC shall make every effort to become a member of ISONET 
or to appoint another body to become a member as well as to acquire the most advanced member-
ship type possible for the ISONET member. Other standardizing bodies shall make every effort to 
associate themselves with the ISONET member.

L. Before adopting a standard, the standardizing body shall allow a period of at least 60 days 
for the submission of comments on the draft standard by interested parties within the territory of 
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a Member of the WTO. This period may, however, be shortened in cases where urgent problems of 
safety, health or environment arise or threaten to arise. No later than at the start of the comment 
period, the standardizing body shall publish a notice announcing the period for commenting in the 
publication referred to in paragraph J. Such notification shall include, as far as practicable, whether 
the draft standard deviates from relevant international standards.

M. On the request of any interested party within the territory of a Member of the WTO, the 
standardizing body shall promptly provide, or arrange to provide, a copy of a draft standard which 
it has submitted for comments. Any fees charged for this service shall, apart from the real cost of 
delivery, be the same for foreign and domestic parties.

N. The standardizing body shall take into account, in the further processing of the standard, 
the comments received during the period for commenting. Comments received through standard-
izing bodies that have accepted this Code of Good Practice shall, if so requested, be replied to as 
promptly as possible. The reply shall include an explanation why a deviation from relevant interna-
tional standards is necessary.

O. Once the standard has been adopted, it shall be promptly published.
P. On the request of any interested party within the territory of a Member of the WTO, the 

standardizing body shall promptly provide, or arrange to provide, a copy of its most recent work 
programme or of a standard which it produced. Any fees charged for this service shall, apart from 
the real cost of delivery, be the same for foreign and domestic parties.

Q. The standardizing body shall afford sympathetic consideration to, and adequate opportu-
nity for, consultation regarding representations with respect to the operation of this Code presented 
by standardizing bodies that have accepted this Code of Good Practice. It shall make an objective 
effort to solve any complaints.

140.(f)  aGreeMent on traDe-relateD InVeStMent MeaSUreS
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1868, p. 185; reg. no. 31874

Members,
Considering that Ministers agreed in the Punta del Este Declaration that “Following an exami-

nation of the operation of GATT Articles related to the trade-restrictive and distorting effects of 
investment measures, negotiations should elaborate, as appropriate, further provisions that may be 
necessary to avoid such adverse effects on trade”;

Desiring to promote the expansion and progressive liberalisation of world trade and to facili-
tate investment across international frontiers so as to increase the economic growth of all trading 
partners, particularly developing country Members, while ensuring free competition;

Taking into account the particular trade, development and financial needs of developing coun-
try Members, particularly those of the least-developed country Members;

Recognizing that certain investment measures can cause trade-restrictive and distorting effects; 
Hereby agree as follows:

article 1. Coverage
This Agreement applies to investment measures related to trade in goods only (referred to in 

this Agreement as “TRIMs”).
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article 2. national treatment and quantitative restrictions
1. Without prejudice to other rights and obligations under GATT 1994, no Member shall apply 

any TRIM that is inconsistent with the provisions of Article III or Article XI of GATT 1994.
2. An illustrative list of TRIMs that are inconsistent with the obligation of national treatment 

provided for in paragraph 4 of Article III of GATT 1994 and the obligation of general elimination 
of quantitative restrictions provided for in paragraph 1 of Article XI of GATT 1994 is contained in 
the Annex to this Agreement.

article 3. exceptions
All exceptions under GATT 1994 shall apply, as appropriate, to the provisions of this Agreement.

article 4. Developing country Members
A developing country Member shall be free to deviate temporarily from the provisions of 

Article 2 to the extent and in such a manner as Article XVIII of GATT 1994, the Understanding on 
the Balance-of-Payments Provisions of GATT 1994, and the Declaration on Trade Measures Taken 
for Balance-of-Payments Purposes adopted on 28 November 1979 (BISD 26S/205-209) permit the 
Member to deviate from the provisions of Articles III and XI of GATT 1994.

Article 5. Notification and transitional arrangements
1. Members, within 90 days of the date of entry into force of the WTO Agreement, shall notify 

the Council for Trade in Goods of all TRIMs they are applying that are not in conformity with the 
provisions of this Agreement. Such TRIMs of general or specific application shall be notified, along 
with their principal features.1

2. Each Member shall eliminate all TRIMs which are notified under paragraph  1 within 
two years of the date of entry into force of the WTO Agreement in the case of a developed country 
Member, within five years in the case of a developing country Member, and within seven years in 
the case of a least-developed country Member. 

3. On request, the Council for Trade in Goods may extend the transition period for the elimi-
nation of TRIMs notified under paragraph 1 for a developing country Member, including a least-
developed country Member, which demonstrates particular difficulties in implementing the provi-
sions of this Agreement. In considering such a request, the Council for Trade in Goods shall take 
into account the individual development, financial and trade needs of the Member in question.

4. During the transition period, a Member shall not modify the terms of any TRIM which it 
notifies under paragraph 1 from those prevailing at the date of entry into force of the WTO Agree-
ment so as to increase the degree of inconsistency with the provisions of Article 2. TRIMs intro-
duced less than 180 days before the date of entry into force of the WTO Agreement shall not benefit 
from the transitional arrangements provided in paragraph 2.

5. Notwithstanding the provisions of Article 2, a Member, in order not to disadvantage estab-
lished enterprises which are subject to a TRIM notified under paragraph 1, may apply during the 
transition period the same TRIM to a new investment (i) where the products of such investment are 
like products to those of the established enterprises, and (ii ) where necessary to avoid distorting 
the conditions of competition between the new investment and the established enterprises. Any 
TRIM so applied to a new investment shall be notified to the Council for Trade in Goods. The terms 
of such a TRIM shall be equivalent in their competitive effect to those applicable to the established 
enterprises, and it shall be terminated at the same time.

1 In the case of TRIMs applied under discretionary authority, each specific application shall be 
notified. Information that would prejudice the legitimate commercial interests of particular enterprises 
need not be disclosed.
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article 6. transparency
1. Members reaffirm, with respect to TRIMs, their commitment to obligations on transpar-

ency and notification in Article X of GATT 1994, in the undertaking on “Notification” contained 
in the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance 
adopted on 28 November 1979 and in the Ministerial Decision on Notification Procedures adopted 
on 15 April 1994.

2. Each Member shall notify the Secretariat of the publications in which TRIMs may be found, 
including those applied by regional and local governments and authorities within their territories.

3. Each Member shall accord sympathetic consideration to requests for information, and afford 
adequate opportunity for consultation, on any matter arising from this Agreement raised by another 
Member. In conformity with Article X of GATT 1994 no Member is required to disclose informa-
tion the disclosure of which would impede law enforcement or otherwise be contrary to the public 
interest or would prejudice the legitimate commercial interests of particular enterprises, public or 
private.

article 7. Committee on trade-related Investment Measures
1. A Committee on Trade-Related Investment Measures (referred to in this Agreement as the 

“Committee”) is hereby established, and shall be open to all Members. The Committee shall elect 
its own Chairman and Vice-Chairman, and shall meet not less than once a year and otherwise at 
the request of any Member. 

2. The Committee shall carry out responsibilities assigned to it by the Council for Trade in 
Goods and shall afford Members the opportunity to consult on any matters relating to the operation 
and implementation of this Agreement.

3. The Committee shall monitor the operation and implementation of this Agreement and 
shall report thereon annually to the Council for Trade in Goods. 

article 8. Consultation and dispute settlement
The provisions of Articles XXII and XXIII of GATT 1994, as elaborated and applied by the 

Dispute Settlement Understanding, shall apply to consultations and the settlement of disputes under 
this Agreement.

article 9. review by the Council for trade in Goods
Not later than five years after the date of entry into force of the WTO Agreement, the Council 

for Trade in Goods shall review the operation of this Agreement and, as appropriate, propose to the 
Ministerial Conference amendments to its text. In the course of this review, the Council for Trade 
in Goods shall consider whether the Agreement should be complemented with provisions on invest-
ment policy and competition policy.

anneX

Illustrative list
1. TRIMs that are inconsistent with the obligation of national treatment provided for in par-

agraph 4 of Article III of GATT 1994 include those which are mandatory or enforceable under 
domestic law or under administrative rulings, or compliance with which is necessary to obtain an 
advantage, and which require: 

(a) the purchase or use by an enterprise of products of domestic origin or from any domestic 
source, whether specified in terms of particular products, in terms of volume or value of products, 
or in terms of a proportion of volume or value of its local production; or

(b) that an enterprise’s purchases or use of imported products be limited to an amount relat-
ed to the volume or value of local products that it exports.
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2. TRIMs that are inconsistent with the obligation of general elimination of quantitative 
restrictions provided for in paragraph 1 of Article XI of GATT 1994 include those which are manda-
tory or enforceable under domestic law or under administrative rulings, or compliance with which 
is necessary to obtain an advantage, and which restrict: 

(a) the importation by an enterprise of products used in or related to its local production, 
generally or to an amount related to the volume or value of local production that it exports;

(b) the importation by an enterprise of products used in or related to its local production 
by restricting its access to foreign exchange to an amount related to the foreign exchange inflows 
attributable to the enterprise; or

(c) the exportation or sale for export by an enterprise of products, whether specified in terms 
of particular products, in terms of volume or value of products, or in terms of a proportion of vol-
ume or value of its local production.

140.(g)  aGreeMent on IMPleMentatIon oF artICle VI oF tHe  
General aGreeMent on tarIFFS anD traDe 1994 

Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1868, p. 200; reg. no. 31874

Members hereby agree as follows:

Part I

article 1. Principles
An anti-dumping measure shall be applied only under the circumstances provided for in Arti-

cle VI of GATT 1994 and pursuant to investigations initiated1 and conducted in accordance with 
the provisions of this Agreement. The following provisions govern the application of Article VI of 
GATT 1994 in so far as action is taken under anti-dumping legislation or regulations.

article 2. Determination of dumping
2.1 For the purpose of this Agreement, a product is to be considered as being dumped, i.e. 

introduced into the commerce of another country at less than its normal value, if the export price 
of the product exported from one country to another is less than the comparable price, in the ordi-
nary course of trade, for the like product when destined for consumption in the exporting country.

2.2 When there are no sales of the like product in the ordinary course of trade in the domestic 
market of the exporting country or when, because of the particular market situation or the low 
volume of the sales in the domestic market of the exporting country,2 such sales do not permit a 
proper comparison, the margin of dumping shall be determined by comparison with a comparable 
price of the like product when exported to an appropriate third country, provided that this price is 

1 The term “initiated” as used in this Agreement means the procedural action by which a Member 
formally commences an investigation as provided in Article 5.

2 Sales of the like product destined for consumption in the domestic market of the exporting 
country shall normally be considered a sufficient quantity for the determination of the normal value if 
such sales constitute 5 per cent or more of the sales of the product under consideration to the importing 
Member, provided that a lower ratio should be acceptable where the evidence demonstrates that domes-
tic sales at such lower ratio are nonetheless of sufficient magnitude to provide for a proper comparison.
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representative, or with the cost of production in the country of origin plus a reasonable amount for 
administrative, selling and general costs and for profits.

 2.2.1 Sales of the like product in the domestic market of the exporting country or sales 
to a third country at prices below per unit (fixed and variable) costs of production 
plus administrative, selling and general costs may be treated as not being in the 
ordinary course of trade by reason of price and may be disregarded in determining 
normal value only if the authorities3 determine that such sales are made within an 
extended period of time4 in substantial quantities5 and are at prices which do not 
provide for the recovery of all costs within a reasonable period of time. If prices 
which are below per unit costs at the time of sale are above weighted average per 
unit costs for the period of investigation, such prices shall be considered to provide 
for recovery of costs within a reasonable period of time.

  2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated on the 
basis of records kept by the exporter or producer under investigation, provided that 
such records are in accordance with the generally accepted accounting principles 
of the exporting country and reasonably reflect the costs associated with the pro-
duction and sale of the product under consideration. Authorities shall consider all 
available evidence on the proper allocation of costs, including that which is made 
available by the exporter or producer in the course of the investigation provided 
that such allocations have been historically utilized by the exporter or producer, 
in particular in relation to establishing appropriate amortization and deprecia-
tion periods and allowances for capital expenditures and other development costs. 
Unless already reflected in the cost allocations under this sub-paragraph, costs 
shall be adjusted appropriately for those non-recurring items of cost which benefit 
future and/or current production, or for circumstances in which costs during the 
period of investigation are affected by start-up operations.6

 2.2.2 For the purpose of paragraph 2, the amounts for administrative, selling and gen-
eral costs and for profits shall be based on actual data pertaining to production and 
sales in the ordinary course of trade of the like product by the exporter or producer 
under investigation. When such amounts cannot be determined on this basis, the 
amounts may be determined on the basis of:

 (i) the actual amounts incurred and realized by the exporter or producer in question 
in respect of production and sales in the domestic market of the country of origin 
of the same general category of products; 

 (ii) the weighted average of the actual amounts incurred and realized by other export-
ers or producers subject to investigation in respect of production and sales of the 
like product in the domestic market of the country of origin; 

3 When in this Agreement the term “authorities” is used, it shall be interpreted as meaning author-
ities at an appropriate senior level.

4 The extended period of time should normally be one year but shall in no case be less than six 
months.

5 Sales below per unit costs are made in substantial quantities when the authorities establish that 
the weighted average selling price of the transactions under consideration for the determination of the 
normal value is below the weighted average per unit costs, or that the volume of sales below per unit 
costs represents not less than 20 per cent of the volume sold in transactions under consideration for the 
determination of the normal value.

6 The adjustment made for start-up operations shall reflect the costs at the end of the start-up 
period or, if that period extends beyond the period of investigation, the most recent costs which can 
reasonably be taken into account by the authorities during the investigation.
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 (iii) any other reasonable method, provided that the amount for profit so established 
shall not exceed the profit normally realized by other exporters or producers on 
sales of products of the same general category in the domestic market of the coun-
try of origin.

2.3 In cases where there is no export price or where it appears to the authorities concerned that 
the export price is unreliable because of association or a compensatory arrangement between the 
exporter and the importer or a third party, the export price may be constructed on the basis of the 
price at which the imported products are first resold to an independent buyer, or if the products are 
not resold to an independent buyer, or not resold in the condition as imported, on such reasonable 
basis as the authorities may determine.

2.4 A fair comparison shall be made between the export price and the normal value. This 
comparison shall be made at the same level of trade, normally at the ex-factory level, and in respect 
of sales made at as nearly as possible the same time. Due allowance shall be made in each case, on 
its merits, for differences which affect price comparability, including differences in conditions and 
terms of sale, taxation, levels of trade, quantities, physical characteristics, and any other differences 
which are also demonstrated to affect price comparability.7 In the cases referred to in paragraph 3, 
allowances for costs, including duties and taxes, incurred between importation and resale, and for 
profits accruing, should also be made. If in these cases price comparability has been affected, the 
authorities shall establish the normal value at a level of trade equivalent to the level of trade of the 
constructed export price, or shall make due allowance as warranted under this paragraph. The 
authorities shall indicate to the parties in question what information is necessary to ensure a fair 
comparison and shall not impose an unreasonable burden of proof on those parties.
 2.4.1 When the comparison under paragraph 4 requires a conversion of currencies, such 

conversion should be made using the rate of exchange on the date of sale,8 provided 
that when a sale of foreign currency on forward markets is directly linked to the 
export sale involved, the rate of exchange in the forward sale shall be used. Fluc-
tuations in exchange rates shall be ignored and in an investigation the authorities 
shall allow exporters at least 60 days to have adjusted their export prices to reflect 
sustained movements in exchange rates during the period of investigation.

 2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the existence 
of margins of dumping during the investigation phase shall normally be estab-
lished on the basis of a comparison of a weighted average normal value with a 
weighted average of prices of all comparable export transactions or by a com-
parison of normal value and export prices on a transaction-to-transaction basis. 
A normal value established on a weighted average basis may be compared to prices 
of individual export transactions if the authorities find a pattern of export prices 
which differ significantly among different purchasers, regions or time periods, 
and if an explanation is provided as to why such differences cannot be taken into 
account appropriately by the use of a weighted average-to-weighted average or 
transaction-to-transaction comparison.

2.5 In the case where products are not imported directly from the country of origin but are 
exported to the importing Member from an intermediate country, the price at which the products 
are sold from the country of export to the importing Member shall normally be compared with the 
comparable price in the country of export. However, comparison may be made with the price in 
the country of origin, if, for example, the products are merely transshipped through the country of 
export, or such products are not produced in the country of export, or there is no comparable price 
for them in the country of export.

7 It is understood that some of the above factors may overlap, and authorities shall ensure that they 
do not duplicate adjustments that have been already made under this provision.

8 Normally, the date of sale would be the date of contract, purchase order, order confirmation, or 
invoice, whichever establishes the material terms of sale. 
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2.6 Throughout this Agreement the term “like product” (“produit similaire”) shall be inter-
preted to mean a product which is identical, i.e. alike in all respects to the product under considera-
tion, or in the absence of such a product, another product which, although not alike in all respects, 
has characteristics closely resembling those of the product under consideration.

2.7 This Article is without prejudice to the second Supplementary Provision to paragraph 1 of 
Article VI in Annex I to GATT 1994.

article 3. Determination of injury9

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based on posi-
tive evidence and involve an objective examination of both (a) the volume of the dumped imports 
and the effect of the dumped imports on prices in the domestic market for like products, and (b) the 
consequent impact of these imports on domestic producers of such products.

3.2 With regard to the volume of the dumped imports, the investigating authorities shall con-
sider whether there has been a significant increase in dumped imports, either in absolute terms or 
relative to production or consumption in the importing Member. With regard to the effect of the 
dumped imports on prices, the investigating authorities shall consider whether there has been a 
significant price undercutting by the dumped imports as compared with the price of a like product 
of the importing Member, or whether the effect of such imports is otherwise to depress prices to a 
significant degree or prevent price increases, which otherwise would have occurred, to a significant 
degree. No one or several of these factors can necessarily give decisive guidance.

3.3 Where imports of a product from more than one country are simultaneously subject to 
anti-dumping investigations, the investigating authorities may cumulatively assess the effects of 
such imports only if they determine that (a) the margin of dumping established in relation to the 
imports from each country is more than de minimis as defined in paragraph 8 of Article 5 and 
the volume of imports from each country is not negligible and (b) a cumulative assessment of the 
effects of the imports is appropriate in light of the conditions of competition between the imported 
products and the conditions of competition between the imported products and the like domestic 
product.

3.4 The examination of the impact of the dumped imports on the domestic industry concerned 
shall include an evaluation of all relevant economic factors and indices having a bearing on the 
state of the industry, including actual and potential decline in sales, profits, output, market share, 
productivity, return on investments, or utilization of capacity; factors affecting domestic prices; the 
magnitude of the margin of dumping; actual and potential negative effects on cash flow, inventories, 
employment, wages, growth, ability to raise capital or investments. This list is not exhaustive, nor 
can one or several of these factors necessarily give decisive guidance.

3.5 It must be demonstrated that the dumped imports are, through the effects of dumping, as 
set forth in paragraphs 2 and 4, causing injury within the meaning of this Agreement. The demon-
stration of a causal relationship between the dumped imports and the injury to the domestic indus-
try shall be based on an examination of all relevant evidence before the authorities. The authorities 
shall also examine any known factors other than the dumped imports which at the same time are 
injuring the domestic industry, and the injuries caused by these other factors must not be attrib-
uted to the dumped imports. Factors which may be relevant in this respect include, inter alia, the 
volume and prices of imports not sold at dumping prices, contraction in demand or changes in the 
patterns of consumption, trade restrictive practices of and competition between the foreign and 
domestic producers, developments in technology and the export performance and productivity of 
the domestic industry.

9 Under this Agreement the term “injury” shall, unless otherwise specified, be taken to mean 
material injury to a domestic industry, threat of material injury to a domestic industry or material 
retardation of the establishment of such an industry and shall be interpreted in accordance with the 
provisions of this Article.



 Implementation of Article VI of GATT 1994 247

3.6 The effect of the dumped imports shall be assessed in relation to the domestic production 
of the like product when available data permit the separate identification of that production on the 
basis of such criteria as the production process, producers’ sales and profits. If such separate iden-
tification of that production is not possible, the effects of the dumped imports shall be assessed by 
the examination of the production of the narrowest group or range of products, which includes the 
like product, for which the necessary information can be provided.

3.7 A determination of a threat of material injury shall be based on facts and not merely on 
allegation, conjecture or remote possibility. The change in circumstances which would create a situa-
tion in which the dumping would cause injury must be clearly foreseen and imminent.10 In making a 
determination regarding the existence of a threat of material injury, the authorities should consider, 
inter alia, such factors as:
 (i) a significant rate of increase of dumped imports into the domestic market indicat-

ing the likelihood of substantially increased importation;
 (ii) sufficient freely disposable, or an imminent, substantial increase in, capacity of 

the exporter indicating the likelihood of substantially increased dumped exports 
to the importing Member’s market, taking into account the availability of other 
export markets to absorb any additional exports;

 (iii) whether imports are entering at prices that will have a significant depressing or 
suppressing effect on domestic prices, and would likely increase demand for fur-
ther imports; and

 (iv) inventories of the product being investigated.
No one of these factors by itself can necessarily give decisive guidance but the totality of the factors 
considered must lead to the conclusion that further dumped exports are imminent and that, unless 
protective action is taken, material injury would occur.

3.8 With respect to cases where injury is threatened by dumped imports, the application of 
anti-dumping measures shall be considered and decided with special care.

Article 4. Definition of domestic industry
4.1 For the purposes of this Agreement, the term “domestic industry” shall be interpreted as 

referring to the domestic producers as a whole of the like products or to those of them whose col-
lective output of the products constitutes a major proportion of the total domestic production of 
those products, except that:
 (i) when producers are related11 to the exporters or importers or are themselves 

importers of the allegedly dumped product, the term “domestic industry” may be 
interpreted as referring to the rest of the producers;

 (ii) in exceptional circumstances the territory of a Member may, for the production 
in question, be divided into two or more competitive markets and the producers 
within each market may be regarded as a separate industry if (a) the producers 
within such market sell all or almost all of their production of the product in ques-
tion in that market, and (b) the demand in that market is not to any substantial 

10 One example, though not an exclusive one, is that there is convincing reason to believe that 
there will be, in the near future, substantially increased importation of the product at dumped prices.

11 For the purpose of this paragraph, producers shall be deemed to be related to exporters or 
importers only if (a) one of them directly or indirectly controls the other; or (b) both of them are directly 
or indirectly controlled by a third person; or (c) together they directly or indirectly control a third per-
son, provided that there are grounds for believing or suspecting that the effect of the relationship is such 
as to cause the producer concerned to behave differently from non-related producers. For the purpose 
of this paragraph, one shall be deemed to control another when the former is legally or operationally in 
a position to exercise restraint or direction over the latter.
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degree supplied by producers of the product in question located elsewhere in the 
territory. In such circumstances, injury may be found to exist even where a major 
portion of the total domestic industry is not injured, provided there is a concentra-
tion of dumped imports into such an isolated market and provided further that 
the dumped imports are causing injury to the producers of all or almost all of the 
production within such market.

4.2 When the domestic industry has been interpreted as referring to the producers in a certain 
area, i.e. a market as defined in paragraph 1(ii), anti-dumping duties shall be levied12 only on the 
products in question consigned for final consumption to that area. When the constitutional law 
of the importing Member does not permit the levying of anti-dumping duties on such a basis, the 
importing Member may levy the anti-dumping duties without limitation only if (a) the exporters 
shall have been given an opportunity to cease exporting at dumped prices to the area concerned 
or otherwise give assurances pursuant to Article 8 and adequate assurances in this regard have not 
been promptly given, and (b) such duties cannot be levied only on products of specific producers 
which supply the area in question.

4.3 Where two or more countries have reached under the provisions of paragraph 8(a) of 
Article XXIV of GATT 1994 such a level of integration that they have the characteristics of a sin-
gle, unified market, the industry in the entire area of integration shall be taken to be the domestic 
industry referred to in paragraph 1.

4.4 The provisions of paragraph 6 of Article 3 shall be applicable to this Article.

article 5. Initiation and subsequent investigation

5.1 Except as provided for in paragraph 6, an investigation to determine the existence, degree 
and effect of any alleged dumping shall be initiated upon a written application by or on behalf of 
the domestic industry.

5.2 An application under paragraph 1 shall include evidence of (a) dumping, (b) injury within 
the meaning of Article VI of GATT 1994 as interpreted by this Agreement and (c) a causal link 
between the dumped imports and the alleged injury. Simple assertion, unsubstantiated by relevant 
evidence, cannot be considered sufficient to meet the requirements of this paragraph. The applica-
tion shall contain such information as is reasonably available to the applicant on the following:

 (i) the identity of the applicant and a description of the volume and value of the 
domestic production of the like product by the applicant. Where a written appli-
cation is made on behalf of the domestic industry, the application shall identify 
the industry on behalf of which the application is made by a list of all known 
domestic producers of the like product (or associations of domestic producers of 
the like product) and, to the extent possible, a description of the volume and value 
of domestic production of the like product accounted for by such producers;

 (ii) a complete description of the allegedly dumped product, the names of the country 
or countries of origin or export in question, the identity of each known exporter or 
foreign producer and a list of known persons importing the product in question;

 (iii) information on prices at which the product in question is sold when destined for 
consumption in the domestic markets of the country or countries of origin or 
export (or, where appropriate, information on the prices at which the product is 
sold from the country or countries of origin or export to a third country or coun-
tries, or on the constructed value of the product) and information on export prices 
or, where appropriate, on the prices at which the product is first resold to an inde-
pendent buyer in the territory of the importing Member;

12 As used in this Agreement “levy” shall mean the definitive or final legal assessment or collec-
tion of a duty or tax.
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 (iv) information on the evolution of the volume of the allegedly dumped imports, the 
effect of these imports on prices of the like product in the domestic market and the 
consequent impact of the imports on the domestic industry, as demonstrated by 
relevant factors and indices having a bearing on the state of the domestic industry, 
such as those listed in paragraphs 2 and 4 of Article 3.

5.3 The authorities shall examine the accuracy and adequacy of the evidence provided in 
the application to determine whether there is sufficient evidence to justify the initiation of an 
investigation.

5.4 An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have 
determined, on the basis of an examination of the degree of support for, or opposition to, the appli-
cation expressed13 by domestic producers of the like product, that the application has been made by 
or on behalf of the domestic industry.14 The application shall be considered to have been made “by or 
on behalf of the domestic industry” if it is supported by those domestic producers whose collective 
output constitutes more than 50 per cent of the total production of the like product produced by 
that portion of the domestic industry expressing either support for or opposition to the application. 
However, no investigation shall be initiated when domestic producers expressly supporting the 
application account for less than 25 per cent of total production of the like product produced by the 
domestic industry.

5.5 The authorities shall avoid, unless a decision has been made to initiate an investigation, 
any publicizing of the application for the initiation of an investigation. However, after receipt of a 
properly documented application and before proceeding to initiate an investigation, the authorities 
shall notify the government of the exporting Member concerned.

5.6 If, in special circumstances, the authorities concerned decide to initiate an investigation 
without having received a written application by or on behalf of a domestic industry for the initia-
tion of such investigation, they shall proceed only if they have sufficient evidence of dumping, injury 
and a causal link, as described in paragraph 2, to justify the initiation of an investigation.

5.7 The evidence of both dumping and injury shall be considered simultaneously (a) in the 
decision whether or not to initiate an investigation, and (b) thereafter, during the course of the 
investigation, starting on a date not later than the earliest date on which in accordance with the 
provisions of this Agreement provisional measures may be applied.

5.8 An application under paragraph 1 shall be rejected and an investigation shall be terminated 
promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence of 
either dumping or of injury to justify proceeding with the case. There shall be immediate termina-
tion in cases where the authorities determine that the margin of dumping is de minimis, or that the 
volume of dumped imports, actual or potential, or the injury, is negligible. The margin of dumping 
shall be considered to be de minimis if this margin is less than 2 per cent, expressed as a percentage 
of the export price. The volume of dumped imports shall normally be regarded as negligible if the 
volume of dumped imports from a particular country is found to account for less than 3 per cent of 
imports of the like product in the importing Member, unless countries which individually account 
for less than 3 per cent of the imports of the like product in the importing Member collectively 
account for more than 7 per cent of imports of the like product in the importing Member.

5.9 An anti-dumping proceeding shall not hinder the procedures of customs clearance.

5.10 Investigations shall, except in special circumstances, be concluded within one year, and 
in no case more than 18 months, after their initiation.

13 In the case of fragmented industries involving an exceptionally large number of producers, 
authorities may determine support and opposition by using statistically valid sampling techniques.

14 Members are aware that in the territory of certain Members employees of domestic producers 
of the like product or representatives of those employees may make or support an application for an 
investigation under paragraph 1.
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article 6. evidence
6.1 All interested parties in an anti-dumping investigation shall be given notice of the informa-

tion which the authorities require and ample opportunity to present in writing all evidence which 
they consider relevant in respect of the investigation in question. 
 6.1.1 Exporters or foreign producers receiving questionnaires used in an anti-dumping 

investigation shall be given at least 30 days for reply.15 Due consideration should be 
given to any request for an extension of the 30-day period and, upon cause shown, 
such an extension should be granted whenever practicable.

 6.1.2 Subject to the requirement to protect confidential information, evidence presented 
in writing by one interested party shall be made available promptly to other inter-
ested parties participating in the investigation.

 6.1.3 As soon as an investigation has been initiated, the authorities shall provide the 
full text of the written application received under paragraph 1 of Article 5 to the 
known exporters16 and to the authorities of the exporting Member and shall make 
it available, upon request, to other interested parties involved. Due regard shall be 
paid to the requirement for the protection of confidential information, as provided 
for in paragraph 5.

6.2 Throughout the anti-dumping investigation all interested parties shall have a full opportu-
nity for the defence of their interests. To this end, the authorities shall, on request, provide oppor-
tunities for all interested parties to meet those parties with adverse interests, so that opposing 
views may be presented and rebuttal arguments offered. Provision of such opportunities must take 
account of the need to preserve confidentiality and of the convenience to the parties. There shall be 
no obligation on any party to attend a meeting, and failure to do so shall not be prejudicial to that 
party’s case. Interested parties shall also have the right, on justification, to present other informa-
tion orally.

6.3 Oral information provided under paragraph 2 shall be taken into account by the authori-
ties only in so far as it is subsequently reproduced in writing and made available to other interested 
parties, as provided for in subparagraph 1.2.

6.4 The authorities shall whenever practicable provide timely opportunities for all interested 
parties to see all information that is relevant to the presentation of their cases, that is not confiden-
tial as defined in paragraph 5, and that is used by the authorities in an anti-dumping investigation, 
and to prepare presentations on the basis of this information.

6.5 Any information which is by nature confidential (for example, because its disclosure would 
be of significant competitive advantage to a competitor or because its disclosure would have a sig-
nificantly adverse effect upon a person supplying the information or upon a person from whom 
that person acquired the information), or which is provided on a confidential basis by parties to an 
investigation shall, upon good cause shown, be treated as such by the authorities. Such information 
shall not be disclosed without specific permission of the party submitting it.17

 6.5.1 The authorities shall require interested parties providing confidential information 
to furnish non-confidential summaries thereof. These summaries shall be in suf-

15 As a general rule, the time-limit for exporters shall be counted from the date of receipt of the 
questionnaire, which for this purpose shall be deemed to have been received one week from the date 
on which it was sent to the respondent or transmitted to the appropriate diplomatic representative of 
the exporting Member or, in the case of a separate customs territory Member of the WTO, an official 
representative of the exporting territory.

16 It being understood that, where the number of exporters involved is particularly high, the full 
text of the written application should instead be provided only to the authorities of the exporting Mem-
ber or to the relevant trade association.

17 Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-
drawn protective order may be required.
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ficient detail to permit a reasonable understanding of the substance of the infor-
mation submitted in confidence. In exceptional circumstances, such parties may 
indicate that such information is not susceptible of summary. In such exceptional 
circumstances, a statement of the reasons why summarization is not possible must 
be provided.

 6.5.2 If the authorities find that a request for confidentiality is not warranted and if the 
supplier of the information is either unwilling to make the information public or 
to authorize its disclosure in generalized or summary form, the authorities may 
disregard such information unless it can be demonstrated to their satisfaction 
from appropriate sources that the information is correct.18

6.6 Except in circumstances provided for in paragraph 8, the authorities shall during the 
course of an investigation satisfy themselves as to the accuracy of the information supplied by inter-
ested parties upon which their findings are based.

6.7 In order to verify information provided or to obtain further details, the authorities may 
carry out investigations in the territory of other Members as required, provided they obtain the 
agreement of the firms concerned and notify the representatives of the government of the Mem-
ber in question, and unless that Member objects to the investigation. The procedures described in 
Annex I shall apply to investigations carried out in the territory of other Members. Subject to the 
requirement to protect confidential information, the authorities shall make the results of any such 
investigations available, or shall provide disclosure thereof pursuant to paragraph 9, to the firms to 
which they pertain and may make such results available to the applicants.

6.8 In cases in which any interested party refuses access to, or otherwise does not provide, 
necessary information within a reasonable period or significantly impedes the investigation, pre-
liminary and final determinations, affirmative or negative, may be made on the basis of the facts 
available. The provisions of Annex II shall be observed in the application of this paragraph.

6.9 The authorities shall, before a final determination is made, inform all interested parties 
of the essential facts under consideration which form the basis for the decision whether to apply 
definitive measures. Such disclosure should take place in sufficient time for the parties to defend 
their interests.

6.10 The authorities shall, as a rule, determine an individual margin of dumping for each 
known exporter or producer concerned of the product under investigation. In cases where the num-
ber of exporters, producers, importers or types of products involved is so large as to make such a 
determination impracticable, the authorities may limit their examination either to a reasonable 
number of interested parties or products by using samples which are statistically valid on the basis 
of information available to the authorities at the time of the selection, or to the largest percentage 
of the volume of the exports from the country in question which can reasonably be investigated.
 6.10.1 Any selection of exporters, producers, importers or types of products made under 

this paragraph shall preferably be chosen in consultation with and with the con-
sent of the exporters, producers or importers concerned.

 6.10.2 In cases where the authorities have limited their examination, as provided for in 
this paragraph, they shall nevertheless determine an individual margin of dump-
ing for any exporter or producer not initially selected who submits the necessary 
information in time for that information to be considered during the course of 
the investigation, except where the number of exporters or producers is so large 
that individual examinations would be unduly burdensome to the authorities and 
prevent the timely completion of the investigation. Voluntary responses shall not 
be discouraged.

6.11 For the purposes of this Agreement, “interested parties” shall include:

18 Members agree that requests for confidentiality should not be arbitrarily rejected. 
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 (i) an exporter or foreign producer or the importer of a product subject to investiga-
tion, or a trade or business association a majority of the members of which are 
producers, exporters or importers of such product;

 (ii) the government of the exporting Member; and

 (iii) a producer of the like product in the importing Member or a trade and business 
association a majority of the members of which produce the like product in the 
territory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those 
mentioned above to be included as interested parties.

6.12 The authorities shall provide opportunities for industrial users of the product under 
investigation, and for representative consumer organizations in cases where the product is com-
monly sold at the retail level, to provide information which is relevant to the investigation regarding 
dumping, injury and causality.

6.13 The authorities shall take due account of any difficulties experienced by interested parties, 
in particular small companies, in supplying information requested, and shall provide any assistance 
practicable.

6.14 The procedures set out above are not intended to prevent the authorities of a Member from 
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or final 
determinations, whether affirmative or negative, or from applying provisional or final measures, in 
accordance with relevant provisions of this Agreement.

article 7. Provisional measures

7.1 Provisional measures may be applied only if:

 (i) an investigation has been initiated in accordance with the provisions of Article 5, 
a public notice has been given to that effect and interested parties have been given 
adequate opportunities to submit information and make comments;

 (ii) a preliminary affirmative determination has been made of dumping and conse-
quent injury to a domestic industry; and

 (iii) the authorities concerned judge such measures necessary to prevent injury being 
caused during the investigation.

7.2 Provisional measures may take the form of a provisional duty or, preferably, a security – by 
cash deposit or bond – equal to the amount of the anti-dumping duty provisionally estimated, being 
not greater than the provisionally estimated margin of dumping. Withholding of appraisement is 
an appropriate provisional measure, provided that the normal duty and the estimated amount of 
the anti-dumping duty be indicated and as long as the withholding of appraisement is subject to the 
same conditions as other provisional measures.

7.3 Provisional measures shall not be applied sooner than 60 days from the date of initiation 
of the investigation.

7.4 The application of provisional measures shall be limited to as short a period as possible, 
not exceeding four months or, on decision of the authorities concerned, upon request by exporters 
representing a significant percentage of the trade involved, to a period not exceeding six months. 
When authorities, in the course of an investigation, examine whether a duty lower than the mar-
gin of dumping would be sufficient to remove injury, these periods may be six and nine months, 
respectively.

7.5 The relevant provisions of Article 9 shall be followed in the application of provisional 
measures.
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article 8. Price undertakings

8.1 Proceedings may19 be suspended or terminated without the imposition of provisional meas-
ures or anti-dumping duties upon receipt of satisfactory voluntary undertakings from any exporter 
to revise its prices or to cease exports to the area in question at dumped prices so that the authori-
ties are satisfied that the injurious effect of the dumping is eliminated. Price increases under such 
undertakings shall not be higher than necessary to eliminate the margin of dumping. It is desirable 
that the price increases be less than the margin of dumping if such increases would be adequate to 
remove the injury to the domestic industry.

8.2 Price undertakings shall not be sought or accepted from exporters unless the authorities of 
the importing Member have made a preliminary affirmative determination of dumping and injury 
caused by such dumping.

8.3 Undertakings offered need not be accepted if the authorities consider their acceptance 
impractical, for example, if the number of actual or potential exporters is too great, or for other rea-
sons, including reasons of general policy. Should the case arise and where practicable, the authori-
ties shall provide to the exporter the reasons which have led them to consider acceptance of an 
undertaking as inappropriate, and shall, to the extent possible, give the exporter an opportunity to 
make comments thereon.

8.4 If an undertaking is accepted, the investigation of dumping and injury shall nevertheless 
be completed if the exporter so desires or the authorities so decide. In such a case, if a negative 
determination of dumping or injury is made, the undertaking shall automatically lapse, except in 
cases where such a determination is due in large part to the existence of a price undertaking. In 
such cases, the authorities may require that an undertaking be maintained for a reasonable period 
consistent with the provisions of this Agreement. In the event that an affirmative determination 
of dumping and injury is made, the undertaking shall continue consistent with its terms and the 
provisions of this Agreement.

8.5 Price undertakings may be suggested by the authorities of the importing Member, but no 
exporter shall be forced to enter into such undertakings. The fact that exporters do not offer such 
undertakings, or do not accept an invitation to do so, shall in no way prejudice the consideration 
of the case. However, the authorities are free to determine that a threat of injury is more likely to be 
realized if the dumped imports continue.

8.6 Authorities of an importing Member may require any exporter from whom an undertak-
ing has been accepted to provide periodically information relevant to the fulfilment of such an 
undertaking and to permit verification of pertinent data. In case of violation of an undertaking, the 
authorities of the importing Member may take, under this Agreement in conformity with its pro-
visions, expeditious actions which may constitute immediate application of provisional measures 
using the best information available. In such cases, definitive duties may be levied in accordance 
with this Agreement on products entered for consumption not more than 90 days before the appli-
cation of such provisional measures, except that any such retroactive assessment shall not apply to 
imports entered before the violation of the undertaking.

article 9. Imposition and collection of anti-dumping duties

9.1 The decision whether or not to impose an anti-dumping duty in cases where all require-
ments for the imposition have been fulfilled, and the decision whether the amount of the anti-dump-
ing duty to be imposed shall be the full margin of dumping or less, are decisions to be made by the 
authorities of the importing Member. It is desirable that the imposition be permissive in the terri-
tory of all Members, and that the duty be less than the margin if such lesser duty would be adequate 
to remove the injury to the domestic industry.

19 The word “may” shall not be interpreted to allow the simultaneous continuation of proceedings 
with the implementation of price undertakings except as provided in paragraph 4.
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9.2 When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty 
shall be collected in the appropriate amounts in each case, on a non-discriminatory basis on imports 
of such product from all sources found to be dumped and causing injury, except as to imports 
from those sources from which price undertakings under the terms of this Agreement have been 
accepted. The authorities shall name the supplier or suppliers of the product concerned. If, however, 
several suppliers from the same country are involved, and it is impracticable to name all these sup-
pliers, the authorities may name the supplying country concerned. If several suppliers from more 
than one country are involved, the authorities may name either all the suppliers involved, or, if this 
is impracticable, all the supplying countries involved.

9.3 The amount of the anti-dumping duty shall not exceed the margin of dumping as estab-
lished under Article 2.

 9.3.1 When the amount of the anti-dumping duty is assessed on a retrospective basis, the 
determination of the final liability for payment of anti-dumping duties shall take 
place as soon as possible, normally within 12 months, and in no case more than 
18 months, after the date on which a request for a final assessment of the amount of 
the anti-dumping duty has been made.20 Any refund shall be made promptly and 
normally in not more than 90 days following the determination of final liability 
made pursuant to this sub-paragraph. In any case, where a refund is not made within 
90 days, the authorities shall provide an explanation if so requested.

 9.3.2 When the amount of the anti-dumping duty is assessed on a prospective basis, 
provision shall be made for a prompt refund, upon request, of any duty paid in 
excess of the margin of dumping. A refund of any such duty paid in excess of the 
actual margin of dumping shall normally take place within 12 months, and in no 
case more than 18 months, after the date on which a request for a refund, duly 
supported by evidence, has been made by an importer of the product subject to 
the anti-dumping duty. The refund authorized should normally be made within 
90 days of the above-noted decision.

 9.3.3 In determining whether and to what extent a reimbursement should be made 
when the export price is constructed in accordance with paragraph 3 of Article 2, 
authorities should take account of any change in normal value, any change in 
costs incurred between importation and resale, and any movement in the resale 
price which is duly reflected in subsequent selling prices, and should calculate the 
export price with no deduction for the amount of anti-dumping duties paid when 
conclusive evidence of the above is provided.

9.4 When the authorities have limited their examination in accordance with the second sen-
tence of paragraph 10 of Article 6, any anti-dumping duty applied to imports from exporters or 
producers not included in the examination shall not exceed:

 (i) the weighted average margin of dumping established with respect to the selected 
exporters or producers or,

 (ii) where the liability for payment of anti-dumping duties is calculated on the basis of 
a prospective normal value, the difference between the weighted average normal 
value of the selected exporters or producers and the export prices of exporters or 
producers not individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any zero and de mini-
mis margins and margins established under the circumstances referred to in paragraph 8 of Arti-
cle 6. The authorities shall apply individual duties or normal values to imports from any exporter or 

20 It is understood that the observance of the time-limits mentioned in this subparagraph and 
in subparagraph 3.2 may not be possible where the product in question is subject to judicial review 
proceedings.
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producer not included in the examination who has provided the necessary information during the 
course of the investigation, as provided for in subparagraph 10.2 of Article 6.

9.5 If a product is subject to anti-dumping duties in an importing Member, the authorities shall 
promptly carry out a review for the purpose of determining individual margins of dumping for any 
exporters or producers in the exporting country in question who have not exported the product to 
the importing Member during the period of investigation, provided that these exporters or produc-
ers can show that they are not related to any of the exporters or producers in the exporting country 
who are subject to the anti-dumping duties on the product. Such a review shall be initiated and car-
ried out on an accelerated basis, compared to normal duty assessment and review proceedings in 
the importing Member. No anti-dumping duties shall be levied on imports from such exporters or 
producers while the review is being carried out. The authorities may, however, withhold appraise-
ment and/or request guarantees to ensure that, should such a review result in a determination of 
dumping in respect of such producers or exporters, anti-dumping duties can be levied retroactively 
to the date of the initiation of the review.

article 10. retroactivity
10.1 Provisional measures and anti-dumping duties shall only be applied to products which 

enter for consumption after the time when the decision taken under paragraph 1 of Article 7 and 
paragraph 1 of Article 9, respectively, enters into force, subject to the exceptions set out in this 
Article.

10.2 Where a final determination of injury (but not of a threat thereof or of a material retarda-
tion of the establishment of an industry) is made or, in the case of a final determination of a threat 
of injury, where the effect of the dumped imports would, in the absence of the provisional measures, 
have led to a determination of injury, anti-dumping duties may be levied retroactively for the period 
for which provisional measures, if any, have been applied.

10.3 If the definitive anti-dumping duty is higher than the provisional duty paid or payable, or 
the amount estimated for the purpose of the security, the difference shall not be collected. If the defini-
tive duty is lower than the provisional duty paid or payable, or the amount estimated for the purpose 
of the security, the difference shall be reimbursed or the duty recalculated, as the case may be.

10.4 Except as provided in paragraph 2, where a determination of threat of injury or material 
retardation is made (but no injury has yet occurred) a definitive anti-dumping duty may be imposed 
only from the date of the determination of threat of injury or material retardation, and any cash 
deposit made during the period of the application of provisional measures shall be refunded and 
any bonds released in an expeditious manner.

10.5 Where a final determination is negative, any cash deposit made during the period of the 
application of provisional measures shall be refunded and any bonds released in an expeditious 
manner.

10.6 A definitive anti-dumping duty may be levied on products which were entered for con-
sumption not more than 90 days prior to the date of application of provisional measures, when the 
authorities determine for the dumped product in question that:
 (i) there is a history of dumping which caused injury or that the importer was, or 

should have been, aware that the exporter practises dumping and that such dump-
ing would cause injury, and

 (ii) the injury is caused by massive dumped imports of a product in a relatively short 
time which in light of the timing and the volume of the dumped imports and other 
circumstances (such as a rapid build-up of inventories of the imported product) 
is likely to seriously undermine the remedial effect of the definitive anti-dumping 
duty to be applied, provided that the importers concerned have been given an 
opportunity to comment.

10.7 The authorities may, after initiating an investigation, take such measures as the withhold-
ing of appraisement or assessment as may be necessary to collect anti-dumping duties retroactively, 
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as provided for in paragraph 6, once they have sufficient evidence that the conditions set forth in 
that paragraph are satisfied.

10.8 No duties shall be levied retroactively pursuant to paragraph 6 on products entered for 
consumption prior to the date of initiation of the investigation.

article 11. Duration and review of anti-dumping duties and price undertakings
11.1 An anti-dumping duty shall remain in force only as long as and to the extent necessary to 

counteract dumping which is causing injury.
11.2 The authorities shall review the need for the continued imposition of the duty, where war-

ranted, on their own initiative or, provided that a reasonable period of time has elapsed since the 
imposition of the definitive anti-dumping duty, upon request by any interested party which submits 
positive information substantiating the need for a review.21 Interested parties shall have the right 
to request the authorities to examine whether the continued imposition of the duty is necessary to 
offset dumping, whether the injury would be likely to continue or recur if the duty were removed or 
varied, or both. If, as a result of the review under this paragraph, the authorities determine that the 
anti-dumping duty is no longer warranted, it shall be terminated immediately.

11.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti-dumping duty 
shall be terminated on a date not later than five years from its imposition (or from the date of the 
most recent review under paragraph 2 if that review has covered both dumping and injury, or under 
this paragraph), unless the authorities determine, in a review initiated before that date on their 
own initiative or upon a duly substantiated request made by or on behalf of the domestic industry 
within a reasonable period of time prior to that date, that the expiry of the duty would be likely to 
lead to continuation or recurrence of dumping and injury.22 The duty may remain in force pending 
the outcome of such a review.

11.4 The provisions of Article 6 regarding evidence and procedure shall apply to any review 
carried out under this Article. Any such review shall be carried out expeditiously and shall normally 
be concluded within 12 months of the date of initiation of the review.

11.5 The provisions of this Article shall apply mutatis mutandis to price undertakings accepted 
under Article 8.

article 12. Public notice and explanation of determinations
12.1 When the authorities are satisfied that there is sufficient evidence to justify the initiation 

of an anti-dumping investigation pursuant to Article 5, the Member or Members the products of 
which are subject to such investigation and other interested parties known to the investigating 
authorities to have an interest therein shall be notified and a public notice shall be given.
 12.1.1 A public notice of the initiation of an investigation shall contain, or otherwise 

make available through a separate report23, adequate information on the following:
 (i) the name of the exporting country or countries and the product involved;
 (ii) the date of initiation of the investigation;
 (iii) the basis on which dumping is alleged in the application;
 (iv) a summary of the factors on which the allegation of injury is based;

21 A determination of final liability for payment of anti-dumping duties, as provided for in para-
graph 3 of Article 9, does not by itself constitute a review within the meaning of this Article.

22 When the amount of the anti-dumping duty is assessed on a retrospective basis, a finding in the 
most recent assessment proceeding under subparagraph 3.1 of Article 9 that no duty is to be levied shall 
not by itself require the authorities to terminate the definitive duty.

23 Where authorities provide information and explanations under the provisions of this Article in 
a separate report, they shall ensure that such report is readily available to the public.
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 (v) the address to which representations by interested parties should be directed;

 (vi) the time-limits allowed to interested parties for making their views known.

12.2 Public notice shall be given of any preliminary or final determination, whether affirma-
tive or negative, of any decision to accept an undertaking pursuant to Article 8, of the termination 
of such an undertaking, and of the termination of a definitive anti-dumping duty. Each such notice 
shall set forth, or otherwise make available through a separate report, in sufficient detail the find-
ings and conclusions reached on all issues of fact and law considered material by the investigating 
authorities. All such notices and reports shall be forwarded to the Member or Members the products 
of which are subject to such determination or undertaking and to other interested parties known 
to have an interest therein.

 12.2.1 A public notice of the imposition of provisional measures shall set forth, or 
otherwise make available through a separate report, sufficiently detailed explanations for the pre-
liminary determinations on dumping and injury and shall refer to the matters of fact and law which 
have led to arguments being accepted or rejected. Such a notice or report shall, due regard being paid 
to the requirement for the protection of confidential information, contain in particular:

 (i) the names of the suppliers, or when this is impracticable, the supplying countries 
involved;

 (ii) a description of the product which is sufficient for customs purposes;

 (iii) the margins of dumping established and a full explanation of the reasons for the 
methodology used in the establishment and comparison of the export price and 
the normal value under Article 2;

 (iv) considerations relevant to the injury determination as set out in Article 3;

 (v) the main reasons leading to the determination.

 12.2.2 A public notice of conclusion or suspension of an investigation in the case of an 
affirmative determination providing for the imposition of a definitive duty or 
the acceptance of a price undertaking shall contain, or otherwise make available 
through a separate report, all relevant information on the matters of fact and law 
and reasons which have led to the imposition of final measures or the accept-
ance of a price undertaking, due regard being paid to the requirement for the 
protection of confidential information. In particular, the notice or report shall 
contain the information described in subparagraph 2.1, as well as the reasons for 
the acceptance or rejection of relevant arguments or claims made by the exporters 
and importers, and the basis for any decision made under subparagraph  10.2 of 
Article 6.

 12.2.3 A public notice of the termination or suspension of an investigation following the 
acceptance of an undertaking pursuant to Article 8 shall include, or otherwise 
make available through a separate report, the non-confidential part of this under-
taking. 

12.3 The provisions of this Article shall apply mutatis mutandis to the initiation and comple-
tion of reviews pursuant to Article 11 and to decisions under Article 10 to apply duties retroactively.

article 13. Judicial review

Each Member whose national legislation contains provisions on anti-dumping measures shall 
maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia, of 
the prompt review of administrative actions relating to final determinations and reviews of deter-
minations within the meaning of Article 11. Such tribunals or procedures shall be independent of 
the authorities responsible for the determination or review in question.
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article 14. anti-dumping action on behalf of a third country

14.1 An application for anti-dumping action on behalf of a third country shall be made by the 
authorities of the third country requesting action.

14.2 Such an application shall be supported by price information to show that the imports are 
being dumped and by detailed information to show that the alleged dumping is causing injury to 
the domestic industry concerned in the third country. The government of the third country shall 
afford all assistance to the authorities of the importing country to obtain any further information 
which the latter may require.

14.3 In considering such an application, the authorities of the importing country shall consider 
the effects of the alleged dumping on the industry concerned as a whole in the third country; that 
is to say, the injury shall not be assessed in relation only to the effect of the alleged dumping on the 
industry’s exports to the importing country or even on the industry’s total exports.

14.4 The decision whether or not to proceed with a case shall rest with the importing country. 
If the importing country decides that it is prepared to take action, the initiation of the approach to 
the Council for Trade in Goods seeking its approval for such action shall rest with the importing 
country.

article 15. Developing country Members

It is recognized that special regard must be given by developed country Members to the special 
situation of developing country Members when considering the application of anti-dumping meas-
ures under this Agreement. Possibilities of constructive remedies provided for by this Agreement 
shall be explored before applying anti-dumping duties where they would affect the essential interests 
of developing country Members.

Part II

article 16. Committee on anti-dumping practices

16.1 There is hereby established a Committee on Anti-Dumping Practices (referred to in this 
Agreement as the “Committee”) composed of representatives from each of the Members. The Com-
mittee shall elect its own Chairman and shall meet not less than twice a year and otherwise as 
envisaged by relevant provisions of this Agreement at the request of any Member. The Committee 
shall carry out responsibilities as assigned to it under this Agreement or by the Members and it 
shall afford Members the opportunity of consulting on any matters relating to the operation of the 
Agreement or the furtherance of its objectives. The WTO Secretariat shall act as the secretariat to 
the Committee.

16.2 The Committee may set up subsidiary bodies as appropriate.

16.3 In carrying out their functions, the Committee and any subsidiary bodies may consult 
with and seek information from any source they deem appropriate. However, before the Commit-
tee or a subsidiary body seeks such information from a source within the jurisdiction of a Member, 
it shall inform the Member involved. It shall obtain the consent of the Member and any firm to be 
consulted.

16.4 Members shall report without delay to the Committee all preliminary or final anti-dump-
ing actions taken. Such reports shall be available in the Secretariat for inspection by other Members. 
Members shall also submit, on a semi-annual basis, reports of any anti-dumping actions taken 
within the preceding six months. The semi-annual reports shall be submitted on an agreed standard 
form.

16.5 Each Member shall notify the Committee (a) which of its authorities are competent to 
initiate and conduct investigations referred to in Article 5 and (b) its domestic procedures governing 
the initiation and conduct of such investigations.
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article 17. Consultation and dispute settlement
17.1 Except as otherwise provided herein, the Dispute Settlement Understanding is applicable 

to consultations and the settlement of disputes under this Agreement.
17.2 Each Member shall afford sympathetic consideration to, and shall afford adequate oppor-

tunity for consultation regarding, representations made by another Member with respect to any 
matter affecting the operation of this Agreement. 

17.3 If any Member considers that any benefit accruing to it, directly or indirectly, under this 
Agreement is being nullified or impaired, or that the achievement of any objective is being impeded, 
by another Member or Members, it may, with a view to reaching a mutually satisfactory resolution of 
the matter, request in writing consultations with the Member or Members in question. Each Mem-
ber shall afford sympathetic consideration to any request from another Member for consultation. 

17.4 If the Member that requested consultations considers that the consultations pursuant to 
paragraph 3 have failed to achieve a mutually agreed solution, and if final action has been taken by 
the administering authorities of the importing Member to levy definitive anti-dumping duties or to 
accept price undertakings, it may refer the matter to the Dispute Settlement Body (“DSB”). When a 
provisional measure has a significant impact and the Member that requested consultations considers 
that the measure was taken contrary to the provisions of paragraph 1 of Article 7, that Member may 
also refer such matter to the DSB.

17.5 The DSB shall, at the request of the complaining party, establish a panel to examine the 
matter based upon: 
 (i) a written statement of the Member making the request indicating how a benefit 

accruing to it, directly or indirectly, under this Agreement has been nullified or 
impaired, or that the achieving of the objectives of the Agreement is being imped-
ed, and

 (ii) the facts made available in conformity with appropriate domestic procedures to 
the authorities of the importing Member.

17.6 In examining the matter referred to in paragraph 5:
 (i) in its assessment of the facts of the matter, the panel shall determine whether the 

authorities’ establishment of the facts was proper and whether their evaluation of 
those facts was unbiased and objective. If the establishment of the facts was proper 
and the evaluation was unbiased and objective, even though the panel might have 
reached a different conclusion, the evaluation shall not be overturned;

 (ii) the panel shall interpret the relevant provisions of the Agreement in accordance 
with customary rules of interpretation of public international law. Where the panel 
finds that a relevant provision of the Agreement admits of more than one permissi-
ble interpretation, the panel shall find the authorities’ measure to be in conformity 
with the Agreement if it rests upon one of those permissible interpretations.

17.7 Confidential information provided to the panel shall not be disclosed without formal 
authorization from the person, body or authority providing such information. Where such infor-
mation is requested from the panel but release of such information by the panel is not authorized, a 
non-confidential summary of the information, authorized by the person, body or authority provid-
ing the information, shall be provided.

Part III

article 18. Final provisions 
18.1 No specific action against dumping of exports from another Member can be taken except 

in accordance with the provisions of GATT 1994, as interpreted by this Agreement.24

24 This is not intended to preclude action under other relevant provisions of GATT 1994, as appro-
priate.
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18.2 Reservations may not be entered in respect of any of the provisions of this Agreement 
without the consent of the other Members.

18.3 Subject to subparagraphs 3.1 and 3.2, the provisions of this Agreement shall apply to 
investigations, and reviews of existing measures, initiated pursuant to applications which have been 
made on or after the date of entry into force for a Member of the WTO Agreement.
 18.3.1 With respect to the calculation of margins of dumping in refund procedures under 

paragraph 3 of Article 9, the rules used in the most recent determination or review 
of dumping shall apply.

 18.3.2 For the purposes of paragraph 3 of Article 11, existing anti-dumping measures 
shall be deemed to be imposed on a date not later than the date of entry into 
force for a Member of the WTO Agreement, except in cases in which the domestic 
legislation of a Member in force on that date already included a clause of the type 
provided for in that paragraph.

18.4 Each Member shall take all necessary steps, of a general or particular character, to ensure, 
not later than the date of entry into force of the WTO Agreement for it, the conformity of its laws, 
regulations and administrative procedures with the provisions of this Agreement as they may apply 
for the Member in question.

18.5 Each Member shall inform the Committee of any changes in its laws and regulations 
relevant to this Agreement and in the administration of such laws and regulations.

18.6 The Committee shall review annually the implementation and operation of this Agree-
ment taking into account the objectives thereof. The Committee shall inform annually the Council 
for Trade in Goods of developments during the period covered by such reviews.

18.7 The Annexes to this Agreement constitute an integral part thereof.

anneX I. ProCeDUreS For on-tHe-SPot InVeStIGatIonS PUrSUant 
to ParaGraPH 7 oF artICle 6

1. Upon initiation of an investigation, the authorities of the exporting Member and the firms 
known to be concerned should be informed of the intention to carry out on-the-spot investigations.

2. If in exceptional circumstances it is intended to include non-governmental experts in the 
investigating team, the firms and the authorities of the exporting Member should be so informed. 
Such non-governmental experts should be subject to effective sanctions for breach of confidentiality 
requirements.

3. It should be standard practice to obtain explicit agreement of the firms concerned in the 
exporting Member before the visit is finally scheduled.

4. As soon as the agreement of the firms concerned has been obtained, the investigating 
authorities should notify the authorities of the exporting Member of the names and addresses of 
the firms to be visited and the dates agreed.

5. Sufficient advance notice should be given to the firms in question before the visit is made.
6. Visits to explain the questionnaire should only be made at the request of an exporting firm. 

Such a visit may only be made if (a) the authorities of the importing Member notify the representa-
tives of the Member in question and (b) the latter do not object to the visit.

7. As the main purpose of the on-the-spot investigation is to verify information provided or 
to obtain further details, it should be carried out after the response to the questionnaire has been 
received unless the firm agrees to the contrary and the government of the exporting Member is 
informed by the investigating authorities of the anticipated visit and does not object to it; further, it 
should be standard practice prior to the visit to advise the firms concerned of the general nature of 
the information to be verified and of any further information which needs to be provided, though 
this should not preclude requests to be made on the spot for further details to be provided in the 
light of information obtained.
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8. Enquiries or questions put by the authorities or firms of the exporting Members and essen-
tial to a successful on-the-spot investigation should, whenever possible, be answered before the visit 
is made.

anneX II. BeSt InForMatIon aVaIlaBle In terMS oF ParaGraPH 8 oF artICle 6

1. As soon as possible after the initiation of the investigation, the investigating authorities 
should specify in detail the information required from any interested party, and the manner in 
which that information should be structured by the interested party in its response. The authorities 
should also ensure that the party is aware that if information is not supplied within a reasonable 
time, the authorities will be free to make determinations on the basis of the facts available, including 
those contained in the application for the initiation of the investigation by the domestic industry.

2. The authorities may also request that an interested party provide its response in a particular 
medium (e.g. computer tape) or computer language. Where such a request is made, the authorities 
should consider the reasonable ability of the interested party to respond in the preferred medium 
or computer language, and should not request the party to use for its response a computer system 
other than that used by the party. The authority should not maintain a request for a computerized 
response if the interested party does not maintain computerized accounts and if presenting the 
response as requested would result in an unreasonable extra burden on the interested party, e.g. 
it would entail unreasonable additional cost and trouble. The authorities should not maintain a 
request for a response in a particular medium or computer language if the interested party does not 
maintain its computerized accounts in such medium or computer language and if presenting the 
response as requested would result in an unreasonable extra burden on the interested party, e.g. it 
would entail unreasonable additional cost and trouble.

3. All information which is verifiable, which is appropriately submitted so that it can be used 
in the investigation without undue difficulties, which is supplied in a timely fashion, and, where 
applicable, which is supplied in a medium or computer language requested by the authorities, should 
be taken into account when determinations are made. If a party does not respond in the preferred 
medium or computer language but the authorities find that the circumstances set out in paragraph 2 
have been satisfied, the failure to respond in the preferred medium or computer language should not 
be considered to significantly impede the investigation.

4. Where the authorities do not have the ability to process information if provided in a particu-
lar medium (e.g. computer tape), the information should be supplied in the form of written material 
or any other form acceptable to the authorities.

5. Even though the information provided may not be ideal in all respects, this should not 
justify the authorities from disregarding it, provided the interested party has acted to the best of 
its ability.

6. If evidence or information is not accepted, the supplying party should be informed forth-
with of the reasons therefor, and should have an opportunity to provide further explanations within 
a reasonable period, due account being taken of the time-limits of the investigation. If the explana-
tions are considered by the authorities as not being satisfactory, the reasons for the rejection of such 
evidence or information should be given in any published determinations.

7. If the authorities have to base their findings, including those with respect to normal value, 
on information from a secondary source, including the information supplied in the application for 
the initiation of the investigation, they should do so with special circumspection. In such cases, the 
authorities should, where practicable, check the information from other independent sources at 
their disposal, such as published price lists, official import statistics and customs returns, and from 
the information obtained from other interested parties during the investigation. It is clear, however, 
that if an interested party does not cooperate and thus relevant information is being withheld from 
the authorities, this situation could lead to a result which is less favourable to the party than if the 
party did cooperate.
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140.(h)  aGreeMent on IMPleMentatIon oF artICle VII oF tHe 
General aGreeMent on tarIFFS anD traDe 1994

Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1868, p. 279; reg. no. 31874

General IntroDUCtorY CoMMentarY

1. The primary basis for customs value under this Agreement is “transaction value” as defined 
in Article 1. Article 1 is to be read together with Article 8 which provides, inter alia, for adjustments 
to the price actually paid or payable in cases where certain specific elements which are considered 
to form a part of the value for customs purposes are incurred by the buyer but are not included in 
the price actually paid or payable for the imported goods. Article 8 also provides for the inclusion 
in the transaction value of certain considerations which may pass from the buyer to the seller in the 
form of specified goods or services rather than in the form of money. Articles 2 through 7 provide 
methods of determining the customs value whenever it cannot be determined under the provisions 
of Article 1. 

2. Where the customs value cannot be determined under the provisions of Article 1 there 
should normally be a process of consultation between the customs administration and importer 
with a view to arriving at a basis of value under the provisions of Article 2 or 3. It may occur, for 
example, that the importer has information about the customs value of identical or similar imported 
goods which is not immediately available to the customs administration in the port of importation. 
On the other hand, the customs administration may have information about the customs value 
of identical or similar imported goods which is not readily available to the importer. A process 
of consultation between the two parties will enable information to be exchanged, subject to the 
requirements of commercial confidentiality, with a view to determining a proper basis of value for 
customs purposes. 

3. Articles 5 and 6 provide two bases for determining the customs value where it cannot be 
determined on the basis of the transaction value of the imported goods or of identical or similar 
imported goods. Under paragraph 1 of Article 5 the customs value is determined on the basis of the 
price at which the goods are sold in the condition as imported to an unrelated buyer in the country 
of importation. The importer also has the right to have goods which are further processed after 
importation valued under the provisions of Article 5 if the importer so requests. Under Article 6 the 
customs value is determined on the basis of the computed value. Both these methods present certain 
difficulties and because of this the importer is given the right, under the provisions of Article 4, to 
choose the order of application of the two methods. 

4. Article 7 sets out how to determine the customs value in cases where it cannot be determined 
under the provisions of any of the preceding Articles. 

Members,
Having regard to the Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994 and to secure additional benefits for the inter-

national trade of developing countries; 
Recognizing the importance of the provisions of Article VII of GATT 1994 and desiring to 

elaborate rules for their application in order to provide greater uniformity and certainty in their 
implementation; 

Recognizing the need for a fair, uniform and neutral system for the valuation of goods for cus-
toms purposes that precludes the use of arbitrary or fictitious customs values; 

Recognizing that the basis for valuation of goods for customs purposes should, to the greatest 
extent possible, be the transaction value of the goods being valued; 
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Recognizing that customs value should be based on simple and equitable criteria consistent 
with commercial practices and that valuation procedures should be of general application without 
distinction between sources of supply; 

Recognizing that valuation procedures should not be used to combat dumping; 
Hereby agree as follows: 

Part I . rUleS on CUStoMS ValUatIon

article 1

1. The customs value of imported goods shall be the transaction value, that is the price actually 
paid or payable for the goods when sold for export to the country of importation adjusted in accord-
ance with the provisions of Article 8, provided: 

(a) that there are no restrictions as to the disposition or use of the goods by the buyer other 
than restrictions which: 
 (i) are imposed or required by law or by the public authorities in the country of 

importation; 
 (ii) limit the geographical area in which the goods may be resold; or 
 (iii) do not substantially affect the value of the goods; 

(b) that the sale or price is not subject to some condition or consideration for which a value 
cannot be determined with respect to the goods being valued; 

(c) that no part of the proceeds of any subsequent resale, disposal or use of the goods by the 
buyer will accrue directly or indirectly to the seller, unless an appropriate adjustment can be made 
in accordance with the provisions of Article 8; and 

(d) that the buyer and seller are not related, or where the buyer and seller are related, that the 
transaction value is acceptable for customs purposes under the provisions of paragraph 2. 

2. (a) In determining whether the transaction value is acceptable for the purposes of para-
graph 1, the fact that the buyer and the seller are related within the meaning of Article 15 shall not in 
itself be grounds for regarding the transaction value as unacceptable. In such case the circumstances 
surrounding the sale shall be examined and the transaction value shall be accepted provided that 
the relationship did not influence the price. If, in the light of information provided by the importer 
or otherwise, the customs administration has grounds for considering that the relationship influ-
enced the price, it shall communicate its grounds to the importer and the importer shall be given a 
reasonable opportunity to respond. If the importer so requests, the communication of the grounds 
shall be in writing. 

(b) In a sale between related persons, the transaction value shall be accepted and the goods 
valued in accordance with the provisions of paragraph 1 whenever the importer demonstrates that 
such value closely approximates to one of the following occurring at or about the same time: 
 (i) the transaction value in sales to unrelated buyers of identical or similar goods for 

export to the same country of importation; 
 (ii) the customs value of identical or similar goods as determined under the provisions 

of Article 5; 
 (iii) the customs value of identical or similar goods as determined under the provisions 

of Article 6; 
In applying the foregoing tests, due account shall be taken of demonstrated differences in commer-
cial levels, quantity levels, the elements enumerated in Article 8 and costs incurred by the seller in 
sales in which the seller and the buyer are not related that are not incurred by the seller in sales in 
which the seller and the buyer are related. 
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(c) The tests set forth in paragraph 2(b) are to be used at the initiative of the importer and 
only for comparison purposes. Substitute values may not be established under the provisions of 
paragraph 2(b). 

article 2
1. (a) If the customs value of the imported goods cannot be determined under the provisions 

of Article 1, the customs value shall be the transaction value of identical goods sold for export to 
the same country of importation and exported at or about the same time as the goods being valued. 

(b) In applying this Article, the transaction value of identical goods in a sale at the same 
commercial level and in substantially the same quantity as the goods being valued shall be used to 
determine the customs value. Where no such sale is found, the transaction value of identical goods 
sold at a different commercial level and/or in different quantities, adjusted to take account of differ-
ences attributable to commercial level and/or to quantity, shall be used, provided that such adjust-
ments can be made on the basis of demonstrated evidence which clearly establishes the reasonable-
ness and accuracy of the adjustment, whether the adjustment leads to an increase or a decrease in 
the value. 

2. Where the costs and charges referred to in paragraph 2 of Article 8 are included in the trans-
action value, an adjustment shall be made to take account of significant differences in such costs and 
charges between the imported goods and the identical goods in question arising from differences 
in distances and modes of transport. 

3. If, in applying this Article, more than one transaction value of identical goods is found, the 
lowest such value shall be used to determine the customs value of the imported goods. 

article 3 
1. (a) If the customs value of the imported goods cannot be determined under the provisions of 

Articles 1 and 2, the customs value shall be the transaction value of similar goods sold for export to 
the same country of importation and exported at or about the same time as the goods being valued. 

(b) In applying this Article, the transaction value of similar goods in a sale at the same com-
mercial level and in substantially the same quantity as the goods being valued shall be used to deter-
mine the customs value. Where no such sale is found, the transaction value of similar goods sold at 
a different commercial level and/or in different quantities, adjusted to take account of differences 
attributable to commercial level and/or to quantity, shall be used, provided that such adjustments 
can be made on the basis of demonstrated evidence which clearly establishes the reasonableness and 
accuracy of the adjustment, whether the adjustment leads to an increase or a decrease in the value. 

2. Where the costs and charges referred to in paragraph 2 of Article 8 are included in the trans-
action value, an adjustment shall be made to take account of significant differences in such costs and 
charges between the imported goods and the similar goods in question arising from differences in 
distances and modes of transport. 

3. If, in applying this Article, more than one transaction value of similar goods is found, the 
lowest such value shall be used to determine the customs value of the imported goods. 

article 4 
If the customs value of the imported goods cannot be determined under the provisions of 

Articles 1, 2 and 3, the customs value shall be determined under the provisions of Article 5 or, when 
the customs value cannot be determined under that Article, under the provisions of Article 6 except 
that, at the request of the importer, the order of application of Articles 5 and 6 shall be reversed. 

article 5 
1. (a) If the imported goods or identical or similar imported goods are sold in the country 

of importation in the condition as imported, the customs value of the imported goods under the 
provisions of this Article shall be based on the unit price at which the imported goods or identical 
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or similar imported goods are so sold in the greatest aggregate quantity, at or about the time of the 
importation of the goods being valued, to persons who are not related to the persons from whom 
they buy such goods, subject to deductions for the following: 
 (i) either the commissions usually paid or agreed to be paid or the additions usually 

made for profit and general expenses in connection with sales in such country of 
imported goods of the same class or kind; 

 (ii) the usual costs of transport and insurance and associated costs incurred within 
the country of importation; 

 (iii) where appropriate, the costs and charges referred to in paragraph 2 of Article 8; 
and 

 (iv) the customs duties and other national taxes payable in the country of importation 
by reason of the importation or sale of the goods. 

(b) If neither the imported goods nor identical nor similar imported goods are sold at or 
about the time of importation of the goods being valued, the customs value shall, subject otherwise 
to the provisions of paragraph 1(a), be based on the unit price at which the imported goods or identi-
cal or similar imported goods are sold in the country of importation in the condition as imported at 
the earliest date after the importation of the goods being valued but before the expiration of 90  days 
after such importation. 

2. If neither the imported goods nor identical nor similar imported goods are sold in the coun-
try of importation in the condition as imported, then, if the importer so requests, the customs value 
shall be based on the unit price at which the imported goods, after further processing, are sold in 
the greatest aggregate quantity to persons in the country of importation who are not related to the 
persons from whom they buy such goods, due allowance being made for the value added by such 
processing and the deductions provided for in paragraph 1(a). 

article 6 
1. The customs value of imported goods under the provisions of this Article shall be based on 

a computed value. Computed value shall consist of the sum of: 
(a) the cost or value of materials and fabrication or other processing employed in producing 

the imported goods; 
(b) an amount for profit and general expenses equal to that usually reflected in sales of goods 

of the same class or kind as the goods being valued which are made by producers in the country of 
exportation for export to the country of importation; 

(c) the cost or value of all other expenses necessary to reflect the valuation option chosen by 
the Member under paragraph 2 of Article 8 . 

2. No Member may require or compel any person not resident in its own territory to produce 
for examination, or to allow access to, any account or other record for the purposes of determining 
a computed value. However, information supplied by the producer of the goods for the purposes 
of determining the customs value under the provisions of this Article may be verified in another 
country by the authorities of the country of importation with the agreement of the producer and 
provided they give sufficient advance notice to the government of the country in question and the 
latter does not object to the investigation. 

article 7 
1. If the customs value of the imported goods cannot be determined under the provisions of 

Articles 1 through 6, inclusive, the customs value shall be determined using reasonable means con-
sistent with the principles and general provisions of this Agreement and of Article VII of GATT 1994 
and on the basis of data available in the country of importation. 

2. No customs value shall be determined under the provisions of this Article on the basis of: 
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(a) the selling price in the country of importation of goods produced in such country; 
(b) a system which provides for the acceptance for customs purposes of the higher of two 

alternative values; 
(c) the price of goods on the domestic market of the country of exportation; 
(d) the cost of production other than computed values which have been determined for iden-

tical or similar goods in accordance with the provisions of Article 6; 
(e) the price of the goods for export to a country other than the country of importation; 
(f ) minimum customs values; or 
(g) arbitrary or fictitious values. 
3. If the importer so requests, the importer shall be informed in writing of the customs value 

determined under the provisions of this Article and the method used to determine such value. 

article 8 
1. In determining the customs value under the provisions of Article 1, there shall be added to 

the price actually paid or payable for the imported goods: 
(a) the following, to the extent that they are incurred by the buyer but are not included in the 

price actually paid or payable for the goods: 
 (i) commissions and brokerage, except buying commissions; 
 (ii) the cost of containers which are treated as being one for customs purposes with 

the goods in question; 
 (iii) the cost of packing whether for labour or materials; 

(b) the value, apportioned as appropriate, of the following goods and services where supplied 
directly or indirectly by the buyer free of charge or at reduced cost for use in connection with the 
production and sale for export of the imported goods, to the extent that such value has not been 
included in the price actually paid or payable: 
 (i) materials, components, parts and similar items incorporated in the imported 

goods; 
 (ii) tools, dies, moulds and similar items used in the production of the imported 

goods; 
 (iii) materials consumed in the production of the imported goods; 
 (iv) engineering, development, artwork, design work, plans and sketches, undertaken 

elsewhere than in the country of importation and necessary for the production of 
the imported goods;

(c) royalties and licence fees related to the goods being valued that the buyer must pay, either 
directly or indirectly, as a condition of sale of the goods being valued, to the extent that such royal-
ties and fees are not included in the price actually paid or payable; 

(d) the value of any part of the proceeds of any subsequent resale, disposal or use of the 
imported goods that accrues directly or indirectly to the seller. 

2. In framing its legislation, each Member shall provide for the inclusion in or the exclusion 
from the customs value, in whole or in part, of the following: 

(a) the cost of transport of the imported goods to the port or place of importation; 
(b) loading, unloading and handling charges associated with the transport of the imported 

goods to the port or place of importation; and 
(c) the cost of insurance. 
3. Additions to the price actually paid or payable shall be made under this Article only on the 

basis of objective and quantifiable data. 
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4. No additions shall be made to the price actually paid or payable in determining the customs 
value except as provided in this Article. 

article 9 

1. Where the conversion of currency is necessary for the determination of the customs value, 
the rate of exchange to be used shall be that duly published by the competent authorities of the 
country of importation concerned and shall reflect as effectively as possible, in respect of the period 
covered by each such document of publication, the current value of such currency in commercial 
transactions in terms of the currency of the country of importation. 

2. The conversion rate to be used shall be that in effect at the time of exportation or the time 
of importation, as provided by each Member. 

article 10 

All information which is by nature confidential or which is provided on a confidential basis 
for the purposes of customs valuation shall be treated as strictly confidential by the authorities 
concerned who shall not disclose it without the specific permission of the person or government 
providing such information, except to the extent that it may be required to be disclosed in the con-
text of judicial proceedings. 

article 11 

1. The legislation of each Member shall provide in regard to a determination of customs value 
for the right of appeal, without penalty, by the importer or any other person liable for the payment 
of the duty. 

2. An initial right of appeal without penalty may be to an authority within the customs admin-
istration or to an independent body, but the legislation of each Member shall provide for the right 
of appeal without penalty to a judicial authority. 

3. Notice of the decision on appeal shall be given to the appellant and the reasons for such 
decision shall be provided in writing. The appellant shall also be informed of any rights of further 
appeal. 

article 12 

Laws, regulations, judicial decisions and administrative rulings of general application giv-
ing effect to this Agreement shall be published in conformity with Article X of GATT 1994 by the 
country of importation concerned. 

article 13 

If, in the course of determining the customs value of imported goods, it becomes necessary to 
delay the final determination of such customs value, the importer of the goods shall nevertheless be 
able to withdraw them from customs if, where so required, the importer provides sufficient guar-
antee in the form of a surety, a deposit or some other appropriate instrument, covering the ultimate 
payment of customs duties for which the goods may be liable. The legislation of each Member shall 
make provisions for such circumstances. 

article 14 

The notes at Annex I to this Agreement form an integral part of this Agreement and the Arti-
cles of this Agreement are to be read and applied in conjunction with their respective notes. Annexes 
II and III also form an integral part of this Agreement.
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article 15 

1. In this Agreement: 
(a) “customs value of imported goods” means the value of goods for the purposes of levying 

ad valorem duties of customs on imported goods; 
(b) “country of importation” means country or customs territory of importation; and 
(c) “produced” includes grown, manufactured and mined. 
2. In this Agreement:
(a) “identical goods” means goods which are the same in all respects, including physical 

characteristics, quality and reputation. Minor differences in appearance would not preclude goods 
otherwise conforming to the definition from being regarded as identical; 

(b) “similar goods” means goods which, although not alike in all respects, have like char-
acteristics and like component materials which enable them to perform the same functions and to 
be commercially interchangeable. The quality of the goods, their reputation and the existence of a 
trademark are among the factors to be considered in determining whether goods are similar; 

(c) the terms “identical goods” and “similar goods” do not include, as the case may be, 
goods which incorporate or reflect engineering, development, artwork, design work, and plans and 
sketches for which no adjustment has been made under paragraph 1(b)(iv) of Article 8 because such 
elements were undertaken in the country of importation; 

(d) goods shall not be regarded as “identical goods” or “similar goods” unless they were 
produced in the same country as the goods being valued;

(e) goods produced by a different person shall be taken into account only when there are no 
identical goods or similar goods, as the case may be, produced by the same person as the goods being 
valued. 

3. In this Agreement “goods of the same class or kind” means goods which fall within a group 
or range of goods produced by a particular industry or industry sector, and includes identical or 
similar goods. 

4. For the purposes of this Agreement, persons shall be deemed to be related only if: 
(a) they are officers or directors of one another’s businesses; 
(b) they are legally recognized partners in business; 
(c) they are employer and employee; 
(d) any person directly or indirectly owns, controls or holds 5 per cent or more of the out-

standing voting stock or shares of both of them; 
(e) one of them directly or indirectly controls the other; 
(f ) both of them are directly or indirectly controlled by a third person; 
(g) together they directly or indirectly control a third person; or 
(h) they are members of the same family. 
5. Persons who are associated in business with one another in that one is the sole agent, sole 

distributor or sole concessionaire, however described, of the other shall be deemed to be related for 
the purposes of this Agreement if they fall within the criteria of paragraph 4. 

article 16 

Upon written request, the importer shall have the right to an explanation in writing from the 
customs administration of the country of importation as to how the customs value of the importer’s 
goods was determined. 
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article 17 

Nothing in this Agreement shall be construed as restricting or calling into question the rights 
of customs administrations to satisfy themselves as to the truth or accuracy of any statement, docu-
ment or declaration presented for customs valuation purposes. 

Part II. aDMInIStratIon, ConSUltatIonS anD DISPUte SettleMent

article 18. Institutions

1. There is hereby established a Committee on Customs Valuation (referred to in this Agree-
ment as “the Committee”) composed of representatives from each of the Members. The Committee 
shall elect its own Chairman and shall normally meet once a year, or as is otherwise envisaged by 
the relevant provisions of this Agreement, for the purpose of affording Members the opportunity to 
consult on matters relating to the administration of the customs valuation system by any Member 
as it might affect the operation of this Agreement or the furtherance of its objectives and carrying 
out such other responsibilities as may be assigned to it by the Members. The WTO Secretariat shall 
act as the secretariat to the Committee. 

2. There shall be established a Technical Committee on Customs Valuation (referred to in this 
Agreement as “the Technical Committee”) under the auspices of the Customs Co-operation Council 
(referred to in this Agreement as “the CCC”), which shall carry out the responsibilities described in 
Annex II to this Agreement and shall operate in accordance with the rules of procedure contained 
therein. 

article 19. Consultations and dispute settlement 

1. Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to 
consultations and the settlement of disputes under this Agreement.

2. If any Member considers that any benefit accruing to it, directly or indirectly, under this 
Agreement is being nullified or impaired, or that the achievement of any objective of this Agree-
ment is being impeded, as a result of the actions of another Member or of other Members, it may, 
with a view to reaching a mutually satisfactory solution of this matter, request consultations with 
the Member or Members in question. Each Member shall afford sympathetic consideration to any 
request from another Member for consultations. 

3. The Technical Committee shall provide, upon request, advice and assistance to Members 
engaged in consultations. 

4. At the request of a party to the dispute, or on its own initiative, a panel established to exam-
ine a dispute relating to the provisions of this Agreement may request the Technical Committee to 
carry out an examination of any questions requiring technical consideration. The panel shall deter-
mine the terms of reference of the Technical Committee for the particular dispute and set a time 
period for receipt of the report of the Technical Committee. The panel shall take into consideration 
the report of the Technical Committee. In the event that the Technical Committee is unable to reach 
consensus on a matter referred to it pursuant to this paragraph, the panel should afford the parties 
to the dispute an opportunity to present their views on the matter to the panel.

5. Confidential information provided to the panel shall not be disclosed without formal 
authorization from the person, body or authority providing such information. Where such infor-
mation is requested from the panel but release of such information by the panel is not authorized, a 
non-confidential summary of this information, authorized by the person, body or authority provid-
ing the information, shall be provided. 
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Part III. SPeCIal anD DIFFerentIal treatMent

article 20
1. Developing country Members not party to the Agreement on Implementation of Article VII 

of the General Agreement on Tariffs and Trade done on 12 April 1979 may delay application of the 
provisions of this Agreement for a period not exceeding five years from the date of entry into force of 
the WTO Agreement for such Members. Developing country Members who choose to delay applica-
tion of this Agreement shall notify the Director-General of the WTO accordingly. 

2. In addition to paragraph 1, developing country Members not party to the Agreement on 
Implementation of Article VII of the General Agreement on Tariffs and Trade done on 12 April 1979 
may delay application of paragraph 2(b)(iii) of Article 1 and Article 6 for a period not exceeding 
three years following their application of all other provisions of this Agreement. Developing country 
Members that choose to delay application of the provisions specified in this paragraph shall notify 
the Director-General of the WTO accordingly. 

3. Developed country Members shall furnish, on mutually agreed terms, technical assistance 
to developing country Members that so request. On this basis developed country Members shall 
draw up programmes of technical assistance which may include, inter alia, training of personnel, 
assistance in preparing implementation measures, access to sources of information regarding cus-
toms valuation methodology, and advice on the application of the provisions of this Agreement. 

Part IV. FInal ProVISIonS

article 21. reservations
Reservations may not be entered in respect of any of the provisions of this Agreement without 

the consent of the other Members.

article 22. national legislation 
1. Each Member shall ensure, not later than the date of application of the provisions of this 

Agreement for it, the conformity of its laws, regulations and administrative procedures with the 
provisions of this Agreement. 

2. Each Member shall inform the Committee of any changes in its laws and regulations rel-
evant to this Agreement and in the administration of such laws and regulations. 

article 23. review 
The Committee shall review annually the implementation and operation of this Agreement 

taking into account the objectives thereof. The Committee shall annually inform the Council for 
Trade in Goods of developments during the period covered by such reviews. 

article 24. Secretariat 
This Agreement shall be serviced by the WTO Secretariat except in regard to those responsi-

bilities specifically assigned to the Technical Committee, which will be serviced by the CCC Sec-
retariat.

anneX I. InterPretatIVe noteS 

General note 
Sequential application of valuation methods 

1. Articles 1 through 7 define how the customs value of imported goods is to be determined 
under the provisions of this Agreement. The methods of valuation are set out in a sequential order 
of application. The primary method for customs valuation is defined in Article 1 and imported 
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goods are to be valued in accordance with the provisions of this Article whenever the conditions 
prescribed therein are fulfilled. 

2. Where the customs value cannot be determined under the provisions of Article 1, it is to 
be determined by proceeding sequentially through the succeeding Articles to the first such Article 
under which the customs value can be determined. Except as provided in Article 4, it is only when 
the customs value cannot be determined under the provisions of a particular Article that the provi-
sions of the next Article in the sequence can be used. 

3. If the importer does not request that the order of Articles 5 and 6 be reversed, the normal 
order of the sequence is to be followed. If the importer does so request but it then proves impossible 
to determine the customs value under the provisions of Article 6, the customs value is to be deter-
mined under the provisions of Article 5, if it can be so determined. 

4. Where the customs value cannot be determined under the provisions of Articles 1 through 
6 it is to be determined under the provisions of Article 7. 
Use of Generally Accepted Accounting Principles 

1. “Generally accepted accounting principles” refers to the recognized consensus or substantial 
authoritative support within a country at a particular time as to which economic resources and obli-
gations should be recorded as assets and liabilities, which changes in assets and liabilities should be 
recorded, how the assets and liabilities and changes in them should be measured, what information 
should be disclosed and how it should be disclosed, and which financial statements should be pre-
pared. These standards may be broad guidelines of general application as well as detailed practices 
and procedures. 

2. For the purposes of this Agreement, the customs administration of each Member shall 
utilize information prepared in a manner consistent with generally accepted accounting principles 
in the country which is appropriate for the Article in question. For example, the determination of 
usual profit and general expenses under the provisions of Article 5 would be carried out utilizing 
information prepared in a manner consistent with generally accepted accounting principles of the 
country of importation. On the other hand, the determination of usual profit and general expenses 
under the provisions of Article 6 would be carried out utilizing information prepared in a manner 
consistent with generally accepted accounting principles of the country of production. As a further 
example, the determination of an element provided for in paragraph 1(b)(ii) of Article 8 undertaken 
in the country of importation would be carried out utilizing information in a manner consistent 
with the generally accepted accounting principles of that country. 

note to article 1
Price actually paid or payable 

1. The price actually paid or payable is the total payment made or to be made by the buyer to or 
for the benefit of the seller for the imported goods. The payment need not necessarily take the form 
of a transfer of money. Payment may be made by way of letters of credit or negotiable instruments. 
Payment may be made directly or indirectly. An example of an indirect payment would be the set-
tlement by the buyer, whether in whole or in part, of a debt owed by the seller. 

2. Activities undertaken by the buyer on the buyer’s own account, other than those for which 
an adjustment is provided in Article 8, are not considered to be an indirect payment to the seller, 
even though they might be regarded as of benefit to the seller. The costs of such activities shall not, 
therefore, be added to the price actually paid or payable in determining the customs value. 

3. The customs value shall not include the following charges or costs, provided that they are 
distinguished from the price actually paid or payable for the imported goods: 

(a) charges for construction, erection, assembly, maintenance or technical assistance, under-
taken after importation on imported goods such as industrial plant, machinery or equipment; 

(b) the cost of transport after importation; 
(c) duties and taxes of the country of importation. 
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4. The price actually paid or payable refers to the price for the imported goods. Thus the flow 
of dividends or other payments from the buyer to the seller that do not relate to the imported goods 
are not part of the customs value. 
Paragraph 1(a)(iii) 

Among restrictions which would not render a price actually paid or payable unacceptable are 
restrictions which do not substantially affect the value of the goods. An example of such restrictions 
would be the case where a seller requires a buyer of automobiles not to sell or exhibit them prior to 
a fixed date which represents the beginning of a model year. 
Paragraph 1(b) 

1. If the sale or price is subject to some condition or consideration for which a value cannot be 
determined with respect to the goods being valued, the transaction value shall not be acceptable for 
customs purposes. Some examples of this include: 

(a) the seller establishes the price of the imported goods on condition that the buyer will also 
buy other goods in specified quantities; 

(b) the price of the imported goods is dependent upon the price or prices at which the buyer 
of the imported goods sells other goods to the seller of the imported goods; 

(c) the price is established on the basis of a form of payment extraneous to the imported 
goods, such as where the imported goods are semi-finished goods which have been provided by the 
seller on condition that the seller will receive a specified quantity of the finished goods. 

2. However, conditions or considerations relating to the production or marketing of the 
imported goods shall not result in rejection of the transaction value. For example, the fact that the 
buyer furnishes the seller with engineering and plans undertaken in the country of importation 
shall not result in rejection of the transaction value for the purposes of Article 1. Likewise, if the 
buyer undertakes on the buyer’s own account, even though by agreement with the seller, activities 
relating to the marketing of the imported goods, the value of these activities is not part of the cus-
toms value nor shall such activities result in rejection of the transaction value. 
Paragraph 2 

1. Paragraphs 2(a) and 2(b) provide different means of establishing the acceptability of a trans-
action value. 

2. Paragraph 2(a) provides that where the buyer and the seller are related, the circumstances 
surrounding the sale shall be examined and the transaction value shall be accepted as the customs 
value provided that the relationship did not influence the price. It is not intended that there should 
be an examination of the circumstances in all cases where the buyer and the seller are related. Such 
examination will only be required where there are doubts about the acceptability of the price. Where 
the customs administration have no doubts about the acceptability of the price, it should be accepted 
without requesting further information from the importer. For example, the customs administra-
tion may have previously examined the relationship, or it may already have detailed information 
concerning the buyer and the seller, and may already be satisfied from such examination or informa-
tion that the relationship did not influence the price. 

3. Where the customs administration is unable to accept the transaction value without further 
inquiry, it should give the importer an opportunity to supply such further detailed information as 
may be necessary to enable it to examine the circumstances surrounding the sale. In this context, 
the customs administration should be prepared to examine relevant aspects of the transaction, 
including the way in which the buyer and seller organize their commercial relations and the way in 
which the price in question was arrived at, in order to determine whether the relationship influenced 
the price. Where it can be shown that the buyer and seller, although related under the provisions of 
Article 15, buy from and sell to each other as if they were not related, this would demonstrate that 
the price had not been influenced by the relationship. As an example of this, if the price had been 
settled in a manner consistent with the normal pricing practices of the industry in question or with 
the way the seller settles prices for sales to buyers who are not related to the seller, this would dem-
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onstrate that the price had not been influenced by the relationship. As a further example, where it is 
shown that the price is adequate to ensure recovery of all costs plus a profit which is representative of 
the firm’s overall profit realized over a representative period of time (e.g. on an annual basis) in sales 
of goods of the same class or kind, this would demonstrate that the price had not been influenced. 

4. Paragraph 2(b) provides an opportunity for the importer to demonstrate that the transac-
tion value closely approximates to a “test” value previously accepted by the customs administration 
and is therefore acceptable under the provisions of Article 1. Where a test under paragraph 2(b) is 
met, it is not necessary to examine the question of influence under paragraph 2(a). If the customs 
administration has already sufficient information to be satisfied, without further detailed inquiries, 
that one of the tests provided in paragraph 2(b) has been met, there is no reason for it to require the 
importer to demonstrate that the test can be met. In paragraph 2(b) the term “unrelated buyers” 
means buyers who are not related to the seller in any particular case. 
Paragraph 2(b) 

A number of factors must be taken into consideration in determining whether one value 
“closely approximates” to another value. These factors include the nature of the imported goods, 
the nature of the industry itself, the season in which the goods are imported, and, whether the dif-
ference in values is commercially significant. Since these factors may vary from case to case, it would 
be impossible to apply a uniform standard such as a fixed percentage, in each case. For example, a 
small difference in value in a case involving one type of goods could be unacceptable while a large 
difference in a case involving another type of goods might be acceptable in determining whether the 
transaction value closely approximates to the “test” values set forth in paragraph 2(b) of Article 1. 

note to article 2 
1. In applying Article 2, the customs administration shall, wherever possible, use a sale of 

identical goods at the same commercial level and in substantially the same quantities as the goods 
being valued. Where no such sale is found, a sale of identical goods that takes place under any one 
of the following three conditions may be used: 

(a) a sale at the same commercial level but in different quantities; 
(b) a sale at a different commercial level but in substantially the same quantities; or 
(c) a sale at a different commercial level and in different quantities. 
2. Having found a sale under any one of these three conditions adjustments will then be made, 

as the case may be, for: 
(a) quantity factors only; 
(b) commercial level factors only; or 
(c) both commercial level and quantity factors. 
3. The expression “and/or” allows the flexibility to use the sales and make the necessary adjust-

ments in any one of the three conditions described above. 
4. For the purposes of Article 2, the transaction value of identical imported goods means a 

customs value, adjusted as provided for in paragraphs 1(b) and 2, which has already been accepted 
under Article 1.

5. A condition for adjustment because of different commercial levels or different quantities is 
that such adjustment, whether it leads to an increase or a decrease in the value, be made only on 
the basis of demonstrated evidence that clearly establishes the reasonableness and accuracy of the 
adjustments, e.g. valid price lists containing prices referring to different levels or different quanti-
ties. As an example of this, if the imported goods being valued consist of a shipment of 10 units 
and the only identical imported goods for which a transaction value exists involved a sale of 500 
units, and it is recognized that the seller grants quantity discounts, the required adjustment may 
be accomplished by resorting to the seller’s price list and using that price applicable to a sale of 10 
units. This does not require that a sale had to have been made in quantities of 10 as long as the price 
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list has been established as being bona fide through sales at other quantities. In the absence of such 
an objective measure, however, the determination of a customs value under the provisions of Article 
2 is not appropriate. 

note to article 3 

1. In applying Article 3, the customs administration shall, wherever possible, use a sale of 
similar goods at the same commercial level and in substantially the same quantities as the goods 
being valued. Where no such sale is found, a sale of similar goods that takes place under any one of 
the following three conditions may be used: 

(a) a sale at the same commercial level but in different quantities; 

(b) a sale at a different commercial level but in substantially the same quantities; or 

(c) a sale at a different commercial level and in different quantities. 

2. Having found a sale under any one of these three conditions adjustments will then be made, 
as the case may be, for: 

(a) quantity factors only; 

(b) commercial level factors only; or 

(c) both commercial level and quantity factors. 

3. The expression “and/or” allows the flexibility to use the sales and make the necessary adjust-
ments in any one of the three conditions described above. 

4. For the purpose of Article 3, the transaction value of similar imported goods means a cus-
toms value, adjusted as provided for in paragraphs 1(b) and 2, which has already been accepted 
under Article 1.

5. A condition for adjustment because of different commercial levels or different quantities is 
that such adjustment, whether it leads to an increase or a decrease in the value, be made only on 
the basis of demonstrated evidence that clearly establishes the reasonableness and accuracy of the 
adjustment, e.g. valid price lists containing prices referring to different levels or different quantities. 
As an example of this, if the imported goods being valued consist of a shipment of 10 units and the 
only similar imported goods for which a transaction value exists involved a sale of 500 units, and it is 
recognized that the seller grants quantity discounts, the required adjustment may be accomplished 
by resorting to the seller’s price list and using that price applicable to a sale of 10 units. This does 
not require that a sale had to have been made in quantities of 10 as long as the price list has been 
established as being bona fide through sales at other quantities. In the absence of such an objective 
measure, however, the determination of a customs value under the provisions of Article 3 is not 
appropriate. 

note to article 5 

1. The term “unit price at which ... goods are sold in the greatest aggregate quantity” means 
the price at which the greatest number of units is sold in sales to persons who are not related to the 
persons from whom they buy such goods at the first commercial level after importation at which 
such sales take place. 
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2. As an example of this, goods are sold from a price list which grants favourable unit prices 
for purchases made in larger quantities. 

Sale quantity Unit price Number of sales
Total quantity  
sold at each price

1-10 units 100 10 sales of 5 units
 5 sales of 3 units

65

11-25 units 95  5 sales of 11 units 55
over 25 units 90  1 sale of 30 units

 1 sale of 50 units
80

The greatest number of units sold at a price is 80; therefore, the unit price in the greatest 
aggregate quantity is 90. 

3. As another example of this, two sales occur. In the first sale 500 units are sold at a price of 
95 currency units each. In the second sale 400 units are sold at a price of 90 currency units each. In 
this example, the greatest number of units sold at a particular price is 500; therefore, the unit price 
in the greatest aggregate quantity is 95. 

4. A third example would be the following situation where various quantities are sold at vari-
ous prices. 

(a) Sales
Sale quantity Unit price
40 units 100 
30 units 90
15 units 100 
50 units 95
25 units 105 
35 units 90
 5 units 100 

(b) Totals
Total quantity sold Unit price
65 90
50 95
60 100 
25 105 

In this example, the greatest number of units sold at a particular price is 65; therefore, the unit 
price in the greatest aggregate quantity is 90. 

5. Any sale in the importing country, as described in paragraph 1 above, to a person who sup-
plies directly or indirectly free of charge or at reduced cost for use in connection with the production 
and sale for export of the imported goods any of the elements specified in paragraph 1(b) of Arti-
cle 8, should not be taken into account in establishing the unit price for the purposes of Article 5. 

6. It should be noted that “profit and general expenses” referred to in paragraph 1 of Article 5 
should be taken as a whole. The figure for the purposes of this deduction should be determined on 
the basis of information supplied by or on behalf of the importer unless the importer’s figures are 
inconsistent with those obtained in sales in the country of importation of imported goods of the 
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same class or kind. Where the importer’s figures are inconsistent with such figures, the amount for 
profit and general expenses may be based upon relevant information other than that supplied by or 
on behalf of the importer. 

7. The “general expenses” include the direct and indirect costs of marketing the goods in 
question. 

8. Local taxes payable by reason of the sale of the goods for which a deduction is not made 
under the provisions of paragraph 1(a)(iv) of Article 5 shall be deducted under the provisions of 
paragraph 1(a)(i) of Article 5.

9. In determining either the commissions or the usual profits and general expenses under the 
provisions of paragraph 1 of Article 5, the question whether certain goods are “of the same class or 
kind” as other goods must be determined on a case-by-case basis by reference to the circumstances 
involved. Sales in the country of importation of the narrowest group or range of imported goods of 
the same class or kind, which includes the goods being valued, for which the necessary information 
can be provided, should be examined. For the purposes of Article 5, “goods of the same class or 
kind” includes goods imported from the same country as the goods being valued as well as goods 
imported from other countries. 

10. For the purposes of paragraph 1(b) of Article 5, the “earliest date” shall be the date by which 
sales of the imported goods or of identical or similar imported goods are made in sufficient quantity 
to establish the unit price. 

11. Where the method in paragraph 2 of Article 5 is used, deductions made for the value added 
by further processing shall be based on objective and quantifiable data relating to the cost of such 
work. Accepted industry formulas, recipes, methods of construction, and other industry practices 
would form the basis of the calculations. 

12. It is recognized that the method of valuation provided for in paragraph 2 of Article 5 would 
normally not be applicable when, as a result of the further processing, the imported goods lose their 
identity. However, there can be instances where, although the identity of the imported goods is lost, 
the value added by the processing can be determined accurately without unreasonable difficulty. 
On the other hand, there can also be instances where the imported goods maintain their identity 
but form such a minor element in the goods sold in the country of importation that the use of this 
valuation method would be unjustified. In view of the above, each situation of this type must be 
considered on a case-by-case basis. 

note to article 6 
1. As a general rule, customs value is determined under this Agreement on the basis of infor-

mation readily available in the country of importation. In order to determine a computed value, 
however, it may be necessary to examine the costs of producing the goods being valued and other 
information which has to be obtained from outside the country of importation. Furthermore, in 
most cases the producer of the goods will be outside the jurisdiction of the authorities of the coun-
try of importation. The use of the computed value method will generally be limited to those cases 
where the buyer and seller are related, and the producer is prepared to supply to the authorities of 
the country of importation the necessary costings and to provide facilities for any subsequent veri-
fication which may be necessary. 

2. The “cost or value” referred to in paragraph 1(a) of Article 6 is to be determined on the 
basis of information relating to the production of the goods being valued supplied by or on behalf 
of the producer. It is to be based upon the commercial accounts of the producer, provided that such 
accounts are consistent with the generally accepted accounting principles applied in the country 
where the goods are produced. 

3. The “cost or value” shall include the cost of elements specified in paragraphs 1(a)(ii) and (iii) 
of Article 8. It shall also include the value, apportioned as appropriate under the provisions of the 
relevant note to Article 8, of any element specified in paragraph 1(b) of Article 8 which has been sup-
plied directly or indirectly by the buyer for use in connection with the production of the imported 
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goods. The value of the elements specified in paragraph 1(b)(iv) of Article 8 which are undertaken 
in the country of importation shall be included only to the extent that such elements are charged to 
the producer. It is to be understood that no cost or value of the elements referred to in this paragraph 
shall be counted twice in determining the computed value. 

4. The “amount for profit and general expenses” referred to in paragraph 1(b) of Article 6 is 
to be determined on the basis of information supplied by or on behalf of the producer unless the 
producer’s figures are inconsistent with those usually reflected in sales of goods of the same class 
or kind as the goods being valued which are made by producers in the country of exportation for 
export to the country of importation. 

5. It should be noted in this context that the “amount for profit and general expenses” has to be 
taken as a whole. It follows that if, in any particular case, the producer’s profit figure is low and the 
producer’s general expenses are high, the producer’s profit and general expenses taken together may 
nevertheless be consistent with that usually reflected in sales of goods of the same class or kind. Such 
a situation might occur, for example, if a product were being launched in the country of importa-
tion and the producer accepted a nil or low profit to offset high general expenses associated with the 
launch. Where the producer can demonstrate a low profit on sales of the imported goods because 
of particular commercial circumstances, the producer’s actual profit figures should be taken into 
account provided that the producer has valid commercial reasons to justify them and the producer’s 
pricing policy reflects usual pricing policies in the branch of industry concerned. Such a situation 
might occur, for example, where producers have been forced to lower prices temporarily because of 
an unforeseeable drop in demand, or where they sell goods to complement a range of goods being 
produced in the country of importation and accept a low profit to maintain competitivity. Where the 
producer’s own figures for profit and general expenses are not consistent with those usually reflected 
in sales of goods of the same class or kind as the goods being valued which are made by producers 
in the country of exportation for export to the country of importation, the amount for profit and 
general expenses may be based upon relevant information other than that supplied by or on behalf 
of the producer of the goods. 

6. Where information other than that supplied by or on behalf of the producer is used for the 
purposes of determining a computed value, the authorities of the importing country shall inform 
the importer, if the latter so requests, of the source of such information, the data used and the cal-
culations based upon such data, subject to the provisions of Article 10. 

7. The “general expenses” referred to in paragraph 1(b) of Article 6 covers the direct and indi-
rect costs of producing and selling the goods for export which are not included under paragraph 1(a) 
of Article 6. 

8. Whether certain goods are “of the same class or kind” as other goods must be determined on 
a case-by-case basis with reference to the circumstances involved. In determining the usual profits 
and general expenses under the provisions of Article 6, sales for export to the country of importa-
tion of the narrowest group or range of goods, which includes the goods being valued, for which the 
necessary information can be provided, should be examined. For the purposes of Article 6, “goods 
of the same class or kind” must be from the same country as the goods being valued. 

note to article 7 
1. Customs values determined under the provisions of Article 7 should, to the greatest extent 

possible, be based on previously determined customs values. 
2. The methods of valuation to be employed under Article 7 should be those laid down in 

Articles 1 through 6 but a reasonable flexibility in the application of such methods would be in 
conformity with the aims and provisions of Article 7. 

3. Some examples of reasonable flexibility are as follows: 
(a) Identical goods – the requirement that the identical goods should be exported at or about 

the same time as the goods being valued could be flexibly interpreted; identical imported goods 
produced in a country other than the country of exportation of the goods being valued could be the 
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basis for customs valuation; customs values of identical imported goods already determined under 
the provisions of Articles 5 and 6 could be used. 

(b) Similar goods – the requirement that the similar goods should be exported at or about the 
same time as the goods being valued could be flexibly interpreted; similar imported goods produced 
in a country other than the country of exportation of the goods being valued could be the basis for 
customs valuation; customs values of similar imported goods already determined under the provi-
sions of Articles 5 and 6 could be used. 

(c) Deductive method – the requirement that the goods shall have been sold in the “condition 
as imported” in paragraph 1(a) of Article 5 could be flexibly interpreted; the “90 days” requirement 
could be administered flexibly. 

note to article 8 
Paragraph 1(a)(i) 

The term “buying commissions” means fees paid by an importer to the importer’s agent for the 
service of representing the importer abroad in the purchase of the goods being valued. 
Paragraph 1(b)(ii) 

1. There are two factors involved in the apportionment of the elements specified in para-
graph 1(b)(ii) of Article 8 to the imported goods – the value of the element itself and the way in 
which that value is to be apportioned to the imported goods. The apportionment of these elements 
should be made in a reasonable manner appropriate to the circumstances and in accordance with 
generally accepted accounting principles. 

2. Concerning the value of the element, if the importer acquires the element from a seller not 
related to the importer at a given cost, the value of the element is that cost. If the element was pro-
duced by the importer or by a person related to the importer, its value would be the cost of produc-
ing it. If the element had been previously used by the importer, regardless of whether it had been 
acquired or produced by such importer, the original cost of acquisition or production would have to 
be adjusted downward to reflect its use in order to arrive at the value of the element. 

3. Once a value has been determined for the element, it is necessary to apportion that value to 
the imported goods. Various possibilities exist. For example, the value might be apportioned to the 
first shipment if the importer wishes to pay duty on the entire value at one time. As another exam-
ple, the importer may request that the value be apportioned over the number of units produced up 
to the time of the first shipment. As a further example, the importer may request that the value be 
apportioned over the entire anticipated production where contracts or firm commitments exist for 
that production. The method of apportionment used will depend upon the documentation provided 
by the importer. 

4. As an illustration of the above, an importer provides the producer with a mould to be used 
in the production of the imported goods and contracts with the producer to buy 10,000 units. By the 
time of arrival of the first shipment of 1,000 units, the producer has already produced 4,000 units. 
The importer may request the customs administration to apportion the value of the mould over 
1,000 units, 4,000 units or 10,000 units. 
Paragraph 1(b)(iv) 

1. Additions for the elements specified in paragraph 1(b)(iv) of Article 8 should be based on 
objective and quantifiable data. In order to minimize the burden for both the importer and customs 
administration in determining the values to be added, data readily available in the buyer’s commer-
cial record system should be used in so far as possible. 

2. For those elements supplied by the buyer which were purchased or leased by the buyer, the 
addition would be the cost of the purchase or the lease. No addition shall be made for those elements 
available in the public domain, other than the cost of obtaining copies of them. 

3. The ease with which it may be possible to calculate the values to be added will depend on a 
particular firm’s structure and management practice, as well as its accounting methods. 
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4. For example, it is possible that a firm which imports a variety of products from several coun-
tries maintains the records of its design centre outside the country of importation in such a way as 
to show accurately the costs attributable to a given product. In such cases, a direct adjustment may 
appropriately be made under the provisions of Article 8. 

5. In another case, a firm may carry the cost of the design centre outside the country of impor-
tation as a general overhead expense without allocation to specific products. In this instance, an 
appropriate adjustment could be made under the provisions of Article 8 with respect to the imported 
goods by apportioning total design centre costs over total production benefiting from the design 
centre and adding such apportioned cost on a unit basis to imports. 

6. Variations in the above circumstances will, of course, require different factors to be consid-
ered in determining the proper method of allocation. 

7. In cases where the production of the element in question involves a number of countries and 
over a period of time, the adjustment should be limited to the value actually added to that element 
outside the country of importation. 
Paragraph 1(c) 

1. The royalties and licence fees referred to in paragraph 1(c) of Article 8 may include, among 
other things, payments in respect to patents, trade marks and copyrights. However, the charges for 
the right to reproduce the imported goods in the country of importation shall not be added to the 
price actually paid or payable for the imported goods in determining the customs value. 

2. Payments made by the buyer for the right to distribute or resell the imported goods shall 
not be added to the price actually paid or payable for the imported goods if such payments are not a 
condition of the sale for export to the country of importation of the imported goods. 
Paragraph 3 

Where objective and quantifiable data do not exist with regard to the additions required to 
be made under the provisions of Article 8, the transaction value cannot be determined under the 
provisions of Article 1. As an illustration of this, a royalty is paid on the basis of the price in a sale 
in the importing country of a litre of a particular product that was imported by the kilogram and 
made up into a solution after importation. If the royalty is based partially on the imported goods 
and partially on other factors which have nothing to do with the imported goods (such as when the 
imported goods are mixed with domestic ingredients and are no longer separately identifiable, or 
when the royalty cannot be distinguished from special financial arrangements between the buyer 
and the seller), it would be inappropriate to attempt to make an addition for the royalty. However, 
if the amount of this royalty is based only on the imported goods and can be readily quantified, an 
addition to the price actually paid or payable can be made. 

note to article 9 

For the purposes of Article 9, “time of importation” may include the time of entry for customs 
purposes.

note to article 11 

1. Article 11 provides the importer with the right to appeal against a valuation determination 
made by the customs administration for the goods being valued. Appeal may first be to a higher 
level in the customs administration, but the importer shall have the right in the final instance to 
appeal to the judiciary.

2. “Without penalty” means that the importer shall not be subject to a fine or threat of fine 
merely because the importer chose to exercise the right of appeal. Payment of normal court costs 
and lawyers’ fees shall not be considered to be a fine. 

3. However, nothing in Article 11 shall prevent a Member from requiring full payment of 
assessed customs duties prior to an appeal. 
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note to article 15 
Paragraph 4 

For the purposes of Article 15, the term “persons” includes a legal person, where appropriate.
Paragraph 4(e) 

For the purposes of this Agreement, one person shall be deemed to control another when the 
former is legally or operationally in a position to exercise restraint or direction over the latter. 

anneX II. teCHnICal CoMMIttee on CUStoMS ValUatIon

1. In accordance with Article 18 of this Agreement, the Technical Committee shall be estab-
lished under the auspices of the CCC with a view to ensuring, at the technical level, uniformity in 
interpretation and application of this Agreement. 

2. The responsibilities of the Technical Committee shall include the following: 
(a) to examine specific technical problems arising in the day-to-day administration of the 

customs valuation system of Members and to give advisory opinions on appropriate solutions based 
upon the facts presented; 

(b) to study, as requested, valuation laws, procedures and practices as they relate to this 
Agreement and to prepare reports on the results of such studies; 

(c) to prepare and circulate annual reports on the technical aspects of the operation and 
status of this Agreement; 

(d) to furnish such information and advice on any matters concerning the valuation of 
imported goods for customs purposes as may be requested by any Member or the Committee. Such 
information and advice may take the form of advisory opinions, commentaries or explanatory 
notes; 

(e) to facilitate, as requested, technical assistance to Members with a view to furthering the 
international acceptance of this Agreement; 

(f ) to carry out an examination of a matter referred to it by a panel under Article 19 of this 
Agreement; and 

(g) to exercise such other responsibilities as the Committee may assign to it. 
General 

3. The Technical Committee shall attempt to conclude its work on specific matters, especially 
those referred to it by Members, the Committee or a panel, in a reasonably short period of time. As 
provided in paragraph 4 of Article 19, a panel shall set a specific time period for receipt of a report of 
the Technical Committee and the Technical Committee shall provide its report within that period.

4. The Technical Committee shall be assisted as appropriate in its activities by the CCC Sec-
retariat.
Representation 

5. Each Member shall have the right to be represented on the Technical Committee. Each 
Member may nominate one delegate and one or more alternates to be its representatives on the 
Technical Committee. Such a Member so represented on the Technical Committee is referred to in 
this Annex as a “member of the Technical Committee”. Representatives of members of the Techni-
cal Committee may be assisted by advisers. The WTO Secretariat may also attend such meetings 
with observer status. 

6. Members of the CCC which are not Members of the WTO may be represented at meetings 
of the Technical Committee by one delegate and one or more alternates. Such representatives shall 
attend meetings of the Technical Committee as observers. 

7. Subject to the approval of the Chairman of the Technical Committee, the Secretary-General 
of the CCC (referred to in this Annex as “the Secretary-General”) may invite representatives of 



 Implementation of Article VII of GATT 1994 281

governments which are neither Members of the WTO nor members of the CCC and representatives 
of international governmental and trade organizations to attend meetings of the Technical Com-
mittee as observers. 

8. Nominations of delegates, alternates and advisers to meetings of the Technical Committee 
shall be made to the Secretary-General. 
Technical Committee Meetings 

9. The Technical Committee shall meet as necessary but at least two times a year. The date of 
each meeting shall be fixed by the Technical Committee at its preceding session. The date of the 
meeting may be varied either at the request of any member of the Technical Committee concurred 
in by a simple majority of the members of the Technical Committee or, in cases requiring urgent 
attention, at the request of the Chairman. Notwithstanding the provisions in sentence 1 of this 
paragraph, the Technical Committee shall meet as necessary to consider matters referred to it by a 
panel under the provisions of Article 19 of this Agreement.

10. The meetings of the Technical Committee shall be held at the headquarters of the CCC 
unless otherwise decided. 

11. The Secretary-General shall inform all members of the Technical Committee and those 
included under paragraphs 6 and 7 at least 30 days in advance, except in urgent cases, of the opening 
date of each session of the Technical Committee. 
Agenda 

12. A provisional agenda for each session shall be drawn up by the Secretary-General and 
circulated to the members of the Technical Committee and to those included under paragraphs 6 
and 7 at least 30 days in advance of the session, except in urgent cases. This agenda shall comprise 
all items whose inclusion has been approved by the Technical Committee during its preceding 
session, all items included by the Chairman on the Chairman’s own initiative, and all items whose 
inclusion has been requested by the Secretary-General, by the Committee or by any member of the 
Technical Committee. 

13. The Technical Committee shall determine its agenda at the opening of each session. During 
the session the agenda may be altered at any time by the Technical Committee. 
Officers and conduct of business 

14. The Technical Committee shall elect from among the delegates of its members a Chair-
man and one or more Vice-Chairmen. The Chairman and Vice-Chairmen shall each hold office 
for a period of one year. The retiring Chairman and Vice-Chairmen are eligible for re-election. The 
mandate of a Chairman or Vice-Chairman who no longer represents a member of the Technical 
Committee shall terminate automatically.

15. If the Chairman is absent from any meeting or part thereof, a Vice-Chairman shall preside. 
In that event, the latter shall have the same powers and duties as the Chairman. 

16. The Chairman of the meeting shall participate in the proceedings of the Technical Com-
mittee as such and not as the representative of a member of the Technical Committee. 

17. In addition to exercising the other powers conferred upon the Chairman by these rules, 
the Chairman shall declare the opening and closing of each meeting, direct the discussion, accord 
the right to speak, and, pursuant to these rules, have control of the proceedings. The Chairman may 
also call a speaker to order if the speaker’s remarks are not relevant. 

18. During discussion of any matter a delegation may raise a point of order. In this event, the 
Chairman shall immediately state a ruling. If this ruling is challenged, the Chairman shall submit 
it to the meeting for decision and it shall stand unless overruled. 

19. The Secretary-General, or officers of the CCC Secretariat designated by the Secretary-
General, shall perform the secretarial work of meetings of the Technical Committee. 
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Quorum and voting 
20. Representatives of a simple majority of the members of the Technical Committee shall 

constitute a quorum. 
21. Each member of the Technical Committee shall have one vote. A decision of the Techni-

cal Committee shall be taken by a majority comprising at least two thirds of the members present. 
Regardless of the outcome of the vote on a particular matter, the Technical Committee shall be free 
to make a full report to the Committee and to the CCC on that matter indicating the different views 
expressed in the relevant discussions. Notwithstanding the above provisions of this paragraph, on 
matters referred to it by a panel, the Technical Committee shall take decisions by consensus. Where 
no agreement is reached in the Technical Committee on the question referred to it by a panel, the 
Technical Committee shall provide a report detailing the facts of the matter and indicating the 
views of the members.
Languages and Records 

22. The official languages of the Technical Committee shall be English, French and Spanish. 
Speeches or statements made in any of these three languages shall be immediately translated into 
the other official languages unless all delegations agree to dispense with translation. Speeches or 
statements made in any other language shall be translated into English, French and Spanish, subject 
to the same conditions, but in that event the delegation concerned shall provide the translation into 
English, French or Spanish. Only English, French and Spanish shall be used for the official docu-
ments of the Technical Committee. Memoranda and correspondence for the consideration of the 
Technical Committee must be presented in one of the official languages. 

23. The Technical Committee shall draw up a report of all its sessions and, if the Chairman 
considers it necessary, minutes or summary records of its meetings. The Chairman or a designee of 
the Chairman shall report on the work of the Technical Committee at each meeting of the Com-
mittee and at each meeting of the CCC. 

anneX III

1. The five-year delay in the application of the provisions of the Agreement by developing 
country Members provided for in paragraph 1 of Article 20 may, in practice, be insufficient for cer-
tain developing country Members. In such cases a developing country Member may request before 
the end of the period referred to in paragraph 1 of Article 20 an extension of such period, it being 
understood that the Members will give sympathetic consideration to such a request in cases where 
the developing country Member in question can show good cause.

2. Developing countries which currently value goods on the basis of officially established mini-
mum values may wish to make a reservation to enable them to retain such values on a limited and 
transitional basis under such terms and conditions as may be agreed to by the Members.

3. Developing countries which consider that the reversal of the sequential order at the request 
of the importer provided for in Article 4 of the Agreement may give rise to real difficulties for them 
may wish to make a reservation to Article 4 in the following terms: 

“The Government of ............ reserves the right to provide that the relevant provision of Arti-
cle 4 of the Agreement shall apply only when the customs authorities agree to the request to 
reverse the order of Articles 5 and 6.” 

If developing countries make such a reservation, the Members shall consent to it under Article 21 
of the Agreement.

4. Developing countries may wish to make a reservation with respect to paragraph 2 of Arti-
cle 5 of the Agreement in the following terms: 

“The Government of ............ reserves the right to provide that paragraph 2 of Article 5 of the 
Agreement shall be applied in accordance with the provisions of the relevant note thereto 
whether or not the importer so requests.” 
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If developing countries make such a reservation, the Members shall consent to it under Article 21 
of the Agreement.

5. Certain developing countries may have problems in the implementation of Article 1 of the 
Agreement insofar as it relates to importations into their countries by sole agents, sole distributors 
and sole concessionaires. If such problems arise in practice in developing country Members apply-
ing the Agreement, a study of this question shall be made, at the request of such Members, with a 
view to finding appropriate solutions.

6. Article 17 recognizes that in applying the Agreement, customs administrations may need 
to make enquiries concerning the truth or accuracy of any statement, document or declaration pre-
sented to them for customs valuation purposes. The Article thus acknowledges that enquiries may 
be made which are, for example, aimed at verifying that the elements of value declared or presented 
to customs in connection with a determination of customs value are complete and correct. Mem-
bers, subject to their national laws and procedures, have the right to expect the full cooperation of 
importers in these enquiries.

7. The price actually paid or payable includes all payments actually made or to be made as a 
condition of sale of the imported goods, by the buyer to the seller, or by the buyer to a third party 
to satisfy an obligation of the seller.

140.(i)  aGreeMent on PreSHIPMent InSPeCtIon
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1868, p. 368; reg. no. 31874

Members,
Noting that Ministers on 20 September 1986 agreed that the Uruguay Round of Multilateral 

Trade Negotiations shall aim to “bring about further liberalization and expansion of world trade”, 
“strengthen the role of GATT” and “increase the responsiveness of the GATT system to the evolving 
international economic environment”;

Noting that a number of developing country Members have recourse to preshipment inspec-
tion;

Recognizing the need of developing countries to do so for as long and in so far as it is necessary 
to verify the quality, quantity or price of imported goods;

Mindful that such programmes must be carried out without giving rise to unnecessary delays 
or unequal treatment;

Noting that this inspection is by definition carried out on the territory of exporter Members;
Recognizing the need to establish an agreed international framework of rights and obligations 

of both user Members and exporter Members;
Recognizing that the principles and obligations of GATT 1994 apply to those activities of pre-

shipment inspection entities that are mandated by governments that are Members of the WTO;
Recognizing that it is desirable to provide transparency of the operation of preshipment inspec-

tion entities and of laws and regulations relating to preshipment inspection;
Desiring to provide for the speedy, effective and equitable resolution of disputes between 

exporters and preshipment inspection entities arising under this Agreement;
Hereby agree as follows:
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Article 1. Coverage - Definitions
1. This Agreement shall apply to all preshipment inspection activities carried out on the ter-

ritory of Members, whether such activities are contracted or mandated by the government, or any 
government body, of a Member.

2. The term “user Member” means a Member of which the government or any government 
body contracts for or mandates the use of preshipment inspection activities.

3. Preshipment inspection activities are all activities relating to the verification of the quality, 
the quantity, the price, including currency exchange rate and financial terms, and/or the customs 
classification of goods to be exported to the territory of the user Member.

4. The term “preshipment inspection entity” is any entity contracted or mandated by a Member 
to carry out preshipment inspection activities.1 

article 2. obligations of user Members
Non-discrimination

1. User Members shall ensure that preshipment inspection activities are carried out in a non-
discriminatory manner, and that the procedures and criteria employed in the conduct of these 
activities are objective and are applied on an equal basis to all exporters affected by such activi-
ties. They shall ensure uniform performance of inspection by all the inspectors of the preshipment 
inspection entities contracted or mandated by them.
Governmental requirements

2. User Members shall ensure that in the course of preshipment inspection activities relating to 
their laws, regulations and requirements, the provisions of paragraph 4 of Article III of GATT 1994 
are respected to the extent that these are relevant.
Site of inspection

3. User Members shall ensure that all preshipment inspection activities, including the issuance 
of a Clean Report of Findings or a note of non-issuance, are performed in the customs territory from 
which the goods are exported or, if the inspection cannot be carried out in that customs territory 
given the complex nature of the products involved, or if both parties agree, in the customs territory 
in which the goods are manufactured.
Standards

4. User Members shall ensure that quantity and quality inspections are performed in accord-
ance with the standards defined by the seller and the buyer in the purchase agreement and that, in 
the absence of such standards, relevant international standards2 apply.
Transparency

5. User Members shall ensure that preshipment inspection activities are conducted in a trans-
parent manner.

6. User Members shall ensure that, when initially contacted by exporters, preshipment inspec-
tion entities provide to the exporters a list of all the information which is necessary for the export-
ers to comply with inspection requirements. The preshipment inspection entities shall provide the 
actual information when so requested by exporters. This information shall include a reference to 
the laws and regulations of user Members relating to preshipment inspection activities, and shall 
also include the procedures and criteria used for inspection and for price and currency exchange-
rate verification purposes, the exporters’ rights vis-à-vis the inspection entities, and the appeals 

1 It is understood that this provision does not obligate Members to allow government entities of 
other Members to conduct preshipment inspection activities on their territory.

2 An international standard is a standard adopted by a governmental or non-governmental body 
whose membership is open to all Members, one of whose recognized activities is in the field of stand-
ardization.
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procedures set up under paragraph 21. Additional procedural requirements or changes in existing 
procedures shall not be applied to a shipment unless the exporter concerned is informed of these 
changes at the time the inspection date is arranged. However, in emergency situations of the types 
addressed by Articles XX and XXI of GATT 1994, such additional requirements or changes may 
be applied to a shipment before the exporter has been informed. This assistance shall not, however, 
relieve exporters from their obligations in respect of compliance with the import regulations of the 
user Members.

7. User Members shall ensure that the information referred to in paragraph 6 is made avail-
able to exporters in a convenient manner, and that the preshipment inspection offices maintained 
by preshipment inspection entities serve as information points where this information is available.

8. User Members shall publish promptly all applicable laws and regulations relating to preship-
ment inspection activities in such a manner as to enable other governments and traders to become 
acquainted with them.
Protection of confidential business information

9. User Members shall ensure that preshipment inspection entities treat all information 
received in the course of the preshipment inspection as business confidential to the extent that such 
information is not already published, generally available to third parties, or otherwise in the public 
domain. User Members shall ensure that preshipment inspection entities maintain procedures to 
this end.

10. User Members shall provide information to Members on request on the measures they are 
taking to give effect to paragraph 9. The provisions of this paragraph shall not require any Member 
to disclose confidential information the disclosure of which would jeopardize the effectiveness of 
the preshipment inspection programmes or would prejudice the legitimate commercial interest of 
particular enterprises, public or private.

11. User Members shall ensure that preshipment inspection entities do not divulge confidential 
business information to any third party, except that preshipment inspection entities may share this 
information with the government entities that have contracted or mandated them. User Members 
shall ensure that confidential business information which they receive from preshipment inspection 
entities contracted or mandated by them is adequately safeguarded. Preshipment inspection entities 
shall share confidential business information with the governments contracting or mandating them 
only to the extent that such information is customarily required for letters of credit or other forms 
of payment or for customs, import licensing or exchange control purposes.

12. User Members shall ensure that preshipment inspection entities do not request exporters 
to provide information regarding:

(a) manufacturing data related to patented, licensed or undisclosed processes, or to processes 
for which a patent is pending;

(b) unpublished technical data other than data necessary to demonstrate compliance with 
technical regulations or standards;

(c) internal pricing, including manufacturing costs;
(d) profit levels;
(e) the terms of contracts between exporters and their suppliers unless it is not otherwise 

possible for the entity to conduct the inspection in question. In such cases, the entity shall only 
request the information necessary for this purpose.

13. The information referred to in paragraph 12, which preshipment inspection entities shall 
not otherwise request, may be released voluntarily by the exporter to illustrate a specific case.
Conflicts of interest

14. User Members shall ensure that preshipment inspection entities, bearing in mind also the 
provisions on protection of confidential business information in paragraphs 9 through 13, maintain 
procedures to avoid conflicts of interest:
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(a) between preshipment inspection entities and any related entities of the preshipment 
inspection entities in question, including any entities in which the latter have a financial or com-
mercial interest or any entities which have a financial interest in the preshipment inspection entities 
in question, and whose shipments the preshipment inspection entities are to inspect;

(b) between preshipment inspection entities and any other entities, including other entities 
subject to preshipment inspection, with the exception of the government entities contracting or 
mandating the inspections;

(c) with divisions of preshipment inspection entities engaged in activities other than those 
required to carry out the inspection process.
Delays

15. User Members shall ensure that preshipment inspection entities avoid unreasonable delays 
in inspection of shipments. User Members shall ensure that, once a preshipment inspection entity 
and an exporter agree on an inspection date, the preshipment inspection entity conducts the inspec-
tion on that date unless it is rescheduled on a mutually agreed basis between the exporter and the 
preshipment inspection entity, or the preshipment inspection entity is prevented from doing so by 
the exporter or by force majeure.3

16. User Members shall ensure that, following receipt of the final documents and comple-
tion of the inspection, preshipment inspection entities, within five working days, either issue a 
Clean Report of Findings or provide a detailed written explanation specifying the reasons for non-
issuance. User Members shall ensure that, in the latter case, preshipment inspection entities give 
exporters the opportunity to present their views in writing and, if exporters so request, arrange for 
re-inspection at the earliest mutually convenient date.

17. User Members shall ensure that, whenever so requested by the exporters, preshipment 
inspection entities undertake, prior to the date of physical inspection, a preliminary verification of 
price and, where applicable, of currency exchange rate, on the basis of the contract between exporter 
and importer, the pro forma invoice and, where applicable, the application for import authorization. 
User Members shall ensure that a price or currency exchange rate that has been accepted by a pre-
shipment inspection entity on the basis of such preliminary verification is not withdrawn, provid-
ing the goods conform to the import documentation and/or import licence. They shall ensure that, 
after a preliminary verification has taken place, preshipment inspection entities immediately inform 
exporters in writing either of their acceptance or of their detailed reasons for non-acceptance of the 
price and/or currency exchange rate.

18. User Members shall ensure that, in order to avoid delays in payment, preshipment inspec-
tion entities send to exporters or to designated representatives of the exporters a Clean Report of 
Findings as expeditiously as possible.

19. User Members shall ensure that, in the event of a clerical error in the Clean Report of Find-
ings, preshipment inspection entities correct the error and forward the corrected information to the 
appropriate parties as expeditiously as possible.
Price verification

20. User Members shall ensure that, in order to prevent over- and under-invoicing and fraud, 
preshipment inspection entities conduct price verification4 according to the following guidelines:

(a) preshipment inspection entities shall only reject a contract price agreed between an 
exporter and an importer if they can demonstrate that their findings of an unsatisfactory price are 

3 It is understood that, for the purposes of this Agreement, “ force majeure” shall mean “irresistible 
compulsion or coercion, unforeseeable course of events excusing from fulfilment of contract”.

4 The obligations of user Members with respect to the services of preshipment inspection entities 
in connection with customs valuation shall be the obligations which they have accepted in GATT 1994 
and the other Multilateral Trade Agreements included in Annex 1A of the WTO Agreement.
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based on a verification process which is in conformity with the criteria set out in subparagraphs (b) 
through (e);

(b) the preshipment inspection entity shall base its price comparison for the verification of 
the export price on the price(s) of identical or similar goods offered for export from the same coun-
try of exportation at or about the same time, under competitive and comparable conditions of sale, 
in conformity with customary commercial practices and net of any applicable standard discounts. 
Such comparison shall be based on the following:
 (i) only prices providing a valid basis of comparison shall be used, taking into account 

the relevant economic factors pertaining to the country of importation and a 
country or countries used for price comparison;

 (ii) the preshipment inspection entity shall not rely upon the price of goods offered for 
export to different countries of importation to arbitrarily impose the lowest price 
upon the shipment;

 (iii) the preshipment inspection entity shall take into account the specific elements 
listed in subparagraph (c);

 (iv) at any stage in the process described above, the preshipment inspection entity shall 
provide the exporter with an opportunity to explain the price;

(c) when conducting price verification, preshipment inspection entities shall make appropri-
ate allowances for the terms of the sales contract and generally applicable adjusting factors pertain-
ing to the transaction; these factors shall include but not be limited to the commercial level and 
quantity of the sale, delivery periods and conditions, price escalation clauses, quality specifications, 
special design features, special shipping or packing specifications, order size, spot sales, seasonal 
influences, licence or other intellectual property fees, and services rendered as part of the contract 
if these are not customarily invoiced separately; they shall also include certain elements relating to 
the exporter’s price, such as the contractual relationship between the exporter and importer;

(d) the verification of transportation charges shall relate only to the agreed price of the mode 
of transport in the country of exportation as indicated in the sales contract;

(e) the following shall not be used for price verification purposes:
 (i) the selling price in the country of importation of goods produced in such country;
 (ii) the price of goods for export from a country other than the country of exportation;
 (iii) the cost of production;
 (iv) arbitrary or fictitious prices or values.
Appeals procedures

21. User Members shall ensure that preshipment inspection entities establish procedures to 
receive, consider and render decisions concerning grievances raised by exporters, and that informa-
tion concerning such procedures is made available to exporters in accordance with the provisions of 
paragraphs 6 and 7. User Members shall ensure that the procedures are developed and maintained 
in accordance with the following guidelines:

(a) preshipment inspection entities shall designate one or more officials who shall be avail-
able during normal business hours in each city or port in which they maintain a preshipment 
inspection administrative office to receive, consider and render decisions on exporters’ appeals or 
grievances;

(b) exporters shall provide in writing to the designated official(s) the facts concerning the 
specific transaction in question, the nature of the grievance and a suggested solution;

(c) the designated official(s) shall afford sympathetic consideration to exporters’ grievances 
and shall render a decision as soon as possible after receipt of the documentation referred to in 
subparagraph (b).
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Derogation
22. By derogation to the provisions of Article 2, user Members shall provide that, with the 

exception of part shipments, shipments whose value is less than a minimum value applicable to 
such shipments as defined by the user Member shall not be inspected, except in exceptional cir-
cumstances. This minimum value shall form part of the information furnished to exporters under 
the provisions of paragraph 6.

article 3. obligations of exporter Members
Non-discrimination

1. Exporter Members shall ensure that their laws and regulations relating to preshipment 
inspection activities are applied in a non-discriminatory manner.
Transparency

2. Exporter Members shall publish promptly all applicable laws and regulations relating to 
preshipment inspection activities in such a manner as to enable other governments and traders to 
become acquainted with them.
Technical assistance

3. Exporter Members shall offer to provide to user Members, if requested, technical assistance 
directed towards the achievement of the objectives of this Agreement on mutually agreed terms.5

article 4. Independent review procedures
Members shall encourage preshipment inspection entities and exporters mutually to resolve 

their disputes. However, two working days after submission of the grievance in accordance with the 
provisions of paragraph 21 of Article 2, either party may refer the dispute to independent review. 
Members shall take such reasonable measures as may be available to them to ensure that the follow-
ing procedures are established and maintained to this end:

(a) these procedures shall be administered by an independent entity constituted jointly by an 
organization representing preshipment inspection entities and an organization representing export-
ers for the purposes of this Agreement;

(b) the independent entity referred to in subparagraph (a) shall establish a list of experts as 
follows:
 (i) a section of members nominated by an organization representing preshipment 

inspection entities;
 (ii) a section of members nominated by an organization representing exporters;
 (iii) a section of independent trade experts, nominated by the independent entity 

referred to in subparagraph (a).
The geographical distribution of the experts on this list shall be such as to enable any disputes raised 
under these procedures to be dealt with expeditiously. This list shall be drawn up within two months 
of the entry into force of the WTO Agreement and shall be updated annually. The list shall be pub-
licly available. It shall be notified to the Secretariat and circulated to all Members;

(c) an exporter or preshipment inspection entity wishing to raise a dispute shall contact 
the independent entity referred to in subparagraph (a) and request the formation of a panel. The 
independent entity shall be responsible for establishing a panel. This panel shall consist of three 
members. The members of the panel shall be chosen so as to avoid unnecessary costs and delays. The 
first member shall be chosen from section (i) of the above list by the preshipment inspection entity 
concerned, provided that this member is not affiliated to that entity. The second member shall be 
chosen from section (ii) of the above list by the exporter concerned, provided that this member is not 

5 It is understood that such technical assistance may be given on a bilateral, plurilateral or mul-
tilateral basis.
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affiliated to that exporter. The third member shall be chosen from section (iii) of the above list by the 
independent entity referred to in subparagraph (a). No objections shall be made to any independent 
trade expert drawn from section (iii) of the above list;

(d) the independent trade expert drawn from section (iii) of the above list shall serve as the 
chairman of the panel. The independent trade expert shall take the necessary decisions to ensure an 
expeditious settlement of the dispute by the panel, for instance, whether the facts of the case require 
the panelists to meet and, if so, where such a meeting shall take place, taking into account the site 
of the inspection in question;

(e) if the parties to the dispute so agree, one independent trade expert could be selected from 
section (iii) of the above list by the independent entity referred to in subparagraph (a) to review the 
dispute in question. This expert shall take the necessary decisions to ensure an expeditious settle-
ment of the dispute, for instance taking into account the site of the inspection in question;

(f ) the object of the review shall be to establish whether, in the course of the inspection in 
dispute, the parties to the dispute have complied with the provisions of this Agreement. The pro-
cedures shall be expeditious and provide the opportunity for both parties to present their views in 
person or in writing; 

(g) decisions by a three-member panel shall be taken by majority vote. The decision on the 
dispute shall be rendered within eight working days of the request for independent review and be 
communicated to the parties to the dispute. This time-limit could be extended upon agreement by 
the parties to the dispute. The panel or independent trade expert shall apportion the costs, based on 
the merits of the case;

(h) the decision of the panel shall be binding upon the preshipment inspection entity and the 
exporter which are parties to the dispute.

Article 5. Notification

Members shall submit to the Secretariat copies of the laws and regulations by which they put 
this Agreement into force, as well as copies of any other laws and regulations relating to preshipment 
inspection, when the WTO Agreement enters into force with respect to the Member concerned. No 
changes in the laws and regulations relating to preshipment inspection shall be enforced before such 
changes have been officially published. They shall be notified to the Secretariat immediately after 
their publication. The Secretariat shall inform the Members of the availability of this information.

article 6. review

At the end of the second year from the date of entry into force of the WTO Agreement and 
every three years thereafter, the Ministerial Conference shall review the provisions, implementation 
and operation of this Agreement, taking into account the objectives thereof and experience gained 
in its operation. As a result of such review, the Ministerial Conference may amend the provisions 
of the Agreement. 

article 7. Consultation

Members shall consult with other Members upon request with respect to any matter affecting 
the operation of this Agreement. In such cases, the provisions of Article XXII of GATT 1994, as 
elaborated and applied by the Dispute Settlement Understanding, are applicable to this Agreement.

article 8. Dispute settlement

Any disputes among Members regarding the operation of this Agreement shall be subject to 
the provisions of Article XXIII of GATT 1994, as elaborated and applied by the Dispute Settlement 
Understanding.
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article 9. Final provisions
1. Members shall take the necessary measures for the implementation of the present Agreement.
2. Members shall ensure that their laws and regulations shall not be contrary to the provisions 

of this Agreement.

140.(j)  aGreeMent on rUleS oF orIGIn
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1868, p. 397; reg. no. 31874

Members,
Noting that Ministers on 20 September 1986 agreed that the Uruguay Round of Multilateral 

Trade Negotiations shall aim to “bring about further liberalization and expansion of world trade”, 
“strengthen the role of GATT” and “increase the responsiveness of the GATT system to the evolving 
international economic environment”;

Desiring to further the objectives of GATT 1994;
Recognizing that clear and predictable rules of origin and their application facilitate the flow 

of international trade;
Desiring to ensure that rules of origin themselves do not create unnecessary obstacles to trade;
Desiring to ensure that rules of origin do not nullify or impair the rights of Members under 

GATT 1994;
Recognizing that it is desirable to provide transparency of laws, regulations, and practices 

regarding rules of origin;
Desiring to ensure that rules of origin are prepared and applied in an impartial, transparent, 

predictable, consistent and neutral manner;
Recognizing the availability of a consultation mechanism and procedures for the speedy, effec-

tive and equitable resolution of disputes arising under this Agreement;
Desiring to harmonize and clarify rules of origin;
Hereby agree as follows:

Part I. DeFInItIonS anD CoVeraGe

article 1. rules of origin
1. For the purposes of Parts I to IV of this Agreement, rules of origin shall be defined as those 

laws, regulations and administrative determinations of general application applied by any Member 
to determine the country of origin of goods provided such rules of origin are not related to con-
tractual or autonomous trade regimes leading to the granting of tariff preferences going beyond the 
application of paragraph 1 of Article I of GATT 1994.

2. Rules of origin referred to in paragraph 1 shall include all rules of origin used in non-
preferential commercial policy instruments, such as in the application of: most-favoured-nation 
treatment under Articles I, II, III, XI and XIII of GATT 1994; anti-dumping and countervailing 
duties under Article VI of GATT 1994; safeguard measures under Article XIX of GATT 1994; origin 
marking requirements under Article IX of GATT 1994; and any discriminatory quantitative restric-
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tions or tariff quotas. They shall also include rules of origin used for government procurement and 
trade statistics.1

Part II. DISCIPlIneS to GoVern tHe aPPlICatIon oF rUleS oF orIGIn

article 2. Disciplines during the transition period
Until the work programme for the harmonization of rules of origin set out in Part IV is com-

pleted, Members shall ensure that:
(a) when they issue administrative determinations of general application, the requirements 

to be fulfilled are clearly defined. In particular:
 (i) in cases where the criterion of change of tariff classification is applied, such a rule 

of origin, and any exceptions to the rule, must clearly specify the subheadings or 
headings within the tariff nomenclature that are addressed by the rule;

 (ii) in cases where the ad valorem percentage criterion is applied, the method for cal-
culating this percentage shall also be indicated in the rules of origin;

 (iii) in cases where the criterion of manufacturing or processing operation is pre-
scribed, the operation that confers origin on the good concerned shall be precisely 
specified;

(b) notwithstanding the measure or instrument of commercial policy to which they are 
linked, their rules of origin are not used as instruments to pursue trade objectives directly or indi-
rectly;

(c) rules of origin shall not themselves create restrictive, distorting, or disruptive effects on 
international trade. They shall not pose unduly strict requirements or require the fulfilment of a 
certain condition not related to manufacturing or processing, as a prerequisite for the determination 
of the country of origin. However, costs not directly related to manufacturing or processing may be 
included for the purposes of the application of an ad valorem percentage criterion consistent with 
subparagraph (a);

(d) the rules of origin that they apply to imports and exports are not more stringent than the 
rules of origin they apply to determine whether or not a good is domestic and shall not discriminate 
between other Members, irrespective of the affiliation of the manufacturers of the good concerned;2

(e) their rules of origin are administered in a consistent, uniform, impartial and reasonable 
manner;

(f ) their rules of origin are based on a positive standard. Rules of origin that state what does 
not confer origin (negative standard) are permissible as part of a clarification of a positive standard 
or in individual cases where a positive determination of origin is not necessary;

(g) their laws, regulations, judicial decisions and administrative rulings of general applica-
tion relating to rules of origin are published as if they were subject to, and in accordance with, the 
provisions of paragraph 1 of Article X of GATT 1994;

(h) upon the request of an exporter, importer or any person with a justifiable cause, assess-
ments of the origin they would accord to a good are issued as soon as possible but no later than 150 
days3 after a request for such an assessment provided that all necessary elements have been submit-
ted. Requests for such assessments shall be accepted before trade in the good concerned begins and 

1 It is understood that this provision is without prejudice to those determinations made for pur-
poses of defining “domestic industry” or “like products of domestic industry” or similar terms wherever 
they apply.

2 With respect to rules of origin applied for the purposes of government procurement, this provi-
sion shall not create obligations additional to those already assumed by Members under GATT 1994.

3 In respect of requests made during the first year from the date of entry into force of the WTO 
Agreement, Members shall only be required to issue these assessments as soon as possible.
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may be accepted at any later point in time. Such assessments shall remain valid for three years pro-
vided that the facts and conditions, including the rules of origin, under which they have been made 
remain comparable. Provided that the parties concerned are informed in advance, such assessments 
will no longer be valid when a decision contrary to the assessment is made in a review as referred 
to in subparagraph (j). Such assessments shall be made publicly available subject to the provisions 
of subparagraph (k);

(i) when introducing changes to their rules of origin or new rules of origin, they shall not 
apply such changes retroactively as defined in, and without prejudice to, their laws or regulations;

(j) any administrative action which they take in relation to the determination of origin is 
reviewable promptly by judicial, arbitral or administrative tribunals or procedures, independent of 
the authority issuing the determination, which can effect the modification or reversal of the deter-
mination;

(k) all information that is by nature confidential or that is provided on a confidential basis for 
the purpose of the application of rules of origin is treated as strictly confidential by the authorities 
concerned, which shall not disclose it without the specific permission of the person or government 
providing such information, except to the extent that it may be required to be disclosed in the con-
text of judicial proceedings.

article 3. Disciplines after the transition period
Taking into account the aim of all Members to achieve, as a result of the harmonization work 

programme set out in Part IV, the establishment of harmonized rules of origin, Members shall 
ensure, upon the implementation of the results of the harmonization work programme, that:

(a) they apply rules of origin equally for all purposes as set out in Article 1;
(b) under their rules of origin, the country to be determined as the origin of a particular good 

is either the country where the good has been wholly obtained or, when more than one country is 
concerned in the production of the good, the country where the last substantial transformation has 
been carried out;

(c) the rules of origin that they apply to imports and exports are not more stringent than the 
rules of origin they apply to determine whether or not a good is domestic and shall not discriminate 
between other Members, irrespective of the affiliation of the manufacturers of the good concerned;

(d) the rules of origin are administered in a consistent, uniform, impartial and reasonable 
manner;

(e) their laws, regulations, judicial decisions and administrative rulings of general applica-
tion relating to rules of origin are published as if they were subject to, and in accordance with, the 
provisions of paragraph 1 of Article X of GATT 1994;

(f) upon the request of an exporter, importer or any person with a justifiable cause, assessments 
of the origin they would accord to a good are issued as soon as possible but no later than 150 days after 
a request for such an assessment provided that all necessary elements have been submitted. Requests 
for such assessments shall be accepted before trade in the good concerned begins and may be accepted 
at any later point in time. Such assessments shall remain valid for three years provided that the facts 
and conditions, including the rules of origin, under which they have been made remain comparable. 
Provided that the parties concerned are informed in advance, such assessments will no longer be valid 
when a decision contrary to the assessment is made in a review as referred to in subparagraph (h). Such 
assessments shall be made publicly available subject to the provisions of subparagraph (i);

(g) when introducing changes to their rules of origin or new rules of origin, they shall not 
apply such changes retroactively as defined in, and without prejudice to, their laws or regulations;

(h) any administrative action which they take in relation to the determination of origin is 
reviewable promptly by judicial, arbitral or administrative tribunals or procedures, independent of 
the authority issuing the determination, which can effect the modification or reversal of the deter-
mination;
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(i) all information which is by nature confidential or which is provided on a confidential 
basis for the purpose of the application of rules of origin is treated as strictly confidential by the 
authorities concerned, which shall not disclose it without the specific permission of the person or 
government providing such information, except to the extent that it may be required to be disclosed 
in the context of judicial proceedings.

Part III. ProCeDUral arranGeMentS on notIFICatIon, reVIeW,  
ConSUltatIon anD DISPUte SettleMent

article 4. Institutions

1. There is hereby established a Committee on Rules of Origin (referred to in this Agreement 
as “the Committee”) composed of the representatives from each of the Members. The Commit-
tee shall elect its own Chairman and shall meet as necessary, but not less than once a year, for the 
purpose of affording Members the opportunity to consult on matters relating to the operation of 
Parts I, II, III and IV or the furtherance of the objectives set out in these Parts and to carry out such 
other responsibilities assigned to it under this Agreement or by the Council for Trade in Goods. 
Where appropriate, the Committee shall request information and advice from the Technical Com-
mittee referred to in paragraph 2 on matters related to this Agreement. The Committee may also 
request such other work from the Technical Committee as it considers appropriate for the further-
ance of the above-mentioned objectives of this Agreement. The WTO Secretariat shall act as the 
secretariat to the Committee.

2. There shall be established a Technical Committee on Rules of Origin (referred to in this 
Agreement as “the Technical Committee”) under the auspices of the Customs Co-operation Council 
(CCC) as set out in Annex I. The Technical Committee shall carry out the technical work called for 
in Part IV and prescribed in Annex I. Where appropriate, the Technical Committee shall request 
information and advice from the Committee on matters related to this Agreement. The Technical 
Committee may also request such other work from the Committee as it considers appropriate for 
the furtherance of the above-mentioned objectives of the Agreement. The CCC Secretariat shall act 
as the secretariat to the Technical Committee.

Article 5. Information and procedures for modification and  
introduction of new rules of origin

1. Each Member shall provide to the Secretariat, within 90 days after the date of entry into 
force of the WTO Agreement for it, its rules of origin, judicial decisions, and administrative rulings 
of general application relating to rules of origin in effect on that date. If by inadvertence a rule of 
origin has not been provided, the Member concerned shall provide it immediately after this fact 
becomes known. Lists of information received and available with the Secretariat shall be circulated 
to the Members by the Secretariat.

2. During the period referred to in Article 2, Members introducing modifications, other than 
de minimis modifications, to their rules of origin or introducing new rules of origin, which, for the 
purpose of this Article, shall include any rule of origin referred to in paragraph 1 and not provided 
to the Secretariat, shall publish a notice to that effect at least 60 days before the entry into force of 
the modified or new rule in such a manner as to enable interested parties to become acquainted 
with the intention to modify a rule of origin or to introduce a new rule of origin, unless exceptional 
circumstances arise or threaten to arise for a Member. In these exceptional cases, the Member shall 
publish the modified or new rule as soon as possible.

article 6. review

1. The Committee shall review annually the implementation and operation of Parts II and III 
of this Agreement having regard to its objectives. The Committee shall annually inform the Council 
for Trade in Goods of developments during the period covered by such reviews.
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2. The Committee shall review the provisions of Parts I, II and III and propose amendments 
as necessary to reflect the results of the harmonization work programme.

3. The Committee, in cooperation with the Technical Committee, shall set up a mechanism 
to consider and propose amendments to the results of the harmonization work programme, taking 
into account the objectives and principles set out in Article 9. This may include instances where the 
rules need to be made more operational or need to be updated to take into account new production 
processes as affected by any technological change.

article 7. Consultation
The provisions of Article XXII of GATT 1994, as elaborated and applied by the Dispute Settle-

ment Understanding, are applicable to this Agreement.

article 8. Dispute Settlement
The provisions of Article XXIII of GATT 1994, as elaborated and applied by the Dispute Set-

tlement Understanding, are applicable to this Agreement.

Part IV. HarMonIZatIon oF rUleS oF orIGIn

article 9. objectives and principles
1. With the objectives of harmonizing rules of origin and, inter alia, providing more certainty 

in the conduct of world trade, the Ministerial Conference shall undertake the work programme set 
out below in conjunction with the CCC, on the basis of the following principles:

(a) rules of origin should be applied equally for all purposes as set out in Article 1;
(b) rules of origin should provide for the country to be determined as the origin of a par-

ticular good to be either the country where the good has been wholly obtained or, when more than 
one country is concerned in the production of the good, the country where the last substantial 
transformation has been carried out;

(c) rules of origin should be objective, understandable and predictable;
(d) notwithstanding the measure or instrument to which they may be linked, rules of origin 

should not be used as instruments to pursue trade objectives directly or indirectly. They should not 
themselves create restrictive, distorting or disruptive effects on international trade. They should 
not pose unduly strict requirements or require the fulfilment of a certain condition not relating to 
manufacturing or processing as a prerequisite for the determination of the country of origin. How-
ever, costs not directly related to manufacturing or processing may be included for purposes of the 
application of an ad valorem percentage criterion;

(e) rules of origin should be administrable in a consistent, uniform, impartial and reasonable 
manner;

(f ) rules of origin should be coherent;
(g) rules of origin should be based on a positive standard. Negative standards may be used 

to clarify a positive standard.
Work Programme

2. (a) The work programme shall be initiated as soon after the entry into force of the WTO 
Agreement as possible and will be completed within three years of initiation.

(b) The Committee and the Technical Committee provided for in Article 4 shall be the 
appropriate bodies to conduct this work.

(c) To provide for detailed input by the CCC, the Committee shall request the Technical 
Committee to provide its interpretations and opinions resulting from the work described below on 
the basis of the principles listed in paragraph 1. To ensure timely completion of the work programme 
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for harmonization, such work shall be conducted on a product sector basis, as represented by various 
chapters or sections of the Harmonized System (HS) nomenclature.
 (i) Wholly obtained and minimal operations or processes

 The Technical Committee shall develop harmonized definitions of:
  – the goods that are to be considered as being wholly obtained in one country. This 

work shall be as detailed as possible;
  – minimal operations or processes that do not by themselves confer origin to a 

good.
The results of this work shall be submitted to the Committee within three months of receipt 

of the request from the Committee.
 (ii) Substantial transformation - change in tariff classification
  – The Technical Committee shall consider and elaborate upon, on the basis of the 

criterion of substantial transformation, the use of change in tariff subheading or 
heading when developing rules of origin for particular products or a product sec-
tor and, if appropriate, the minimum change within the nomenclature that meets 
this criterion.

  – The Technical Committee shall divide the above work on a product basis tak-
ing into account the chapters or sections of the HS nomenclature, so as to submit 
results of its work to the Committee at least on a quarterly basis. The Technical 
Committee shall complete the above work within one year and three months from 
receipt of the request of the Committee.

 (iii) Substantial transformation - supplementary criteria
Upon completion of the work under subparagraph (ii) for each product sector or individual 

product category where the exclusive use of the HS nomenclature does not allow for the expression 
of substantial transformation, the Technical Committee:
  – shall consider and elaborate upon, on the basis of the criterion of substantial 

transformation, the use, in a supplementary or exclusive manner, of other require-
ments, including ad valorem percentages4 and/or manufacturing or processing 
operations,5 when developing rules of origin for particular products or a product 
sector;

  – may provide explanations for its proposals;
  – shall divide the above work on a product basis taking into account the chapters 

or sections of the HS nomenclature, so as to submit results of its work to the Com-
mittee at least on a quarterly basis. The Technical Committee shall complete the 
above work within two years and three months of receipt of the request from the 
Committee.

Role of the Committee
3. On the basis of the principles listed in paragraph 1:
(a) the Committee shall consider the interpretations and opinions of the Technical Com-

mittee periodically in accordance with the time-frames provided in subparagraphs (i), (ii) and (iii) 
of paragraph 2(c) with a view to endorsing such interpretations and opinions. The Committee may 
request the Technical Committee to refine or elaborate its work and/or to develop new approaches. 
To assist the Technical Committee, the Committee should provide its reasons for requests for addi-
tional work and, as appropriate, suggest alternative approaches;

4 If the ad valorem criterion is prescribed, the method for calculating this percentage shall also be 
indicated in the rules of origin.

5 If the criterion of manufacturing or processing operation is prescribed, the operation that con-
fers origin on the product concerned shall be precisely specified.
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(b) upon completion of all the work identified in subparagraphs (i), (ii) and (iii) of para-
graph 2(c), the Committee shall consider the results in terms of their overall coherence.
Results of the harmonization work programme and subsequent work

4. The Ministerial Conference shall establish the results of the harmonization work pro-
gramme in an annex as an integral part of this Agreement.6 The Ministerial Conference shall estab-
lish a time-frame for the entry into force of this annex.

anneX I. teCHnICal CoMMIttee on rUleS oF orIGIn

Responsibilities
1. The ongoing responsibilities of the Technical Committee shall include the following:
(a) at the request of any member of the Technical Committee, to examine specific technical 

problems arising in the day-to-day administration of the rules of origin of Members and to give 
advisory opinions on appropriate solutions based upon the facts presented;

(b) to furnish information and advice on any matters concerning the origin determination 
of goods as may be requested by any Member or the Committee; 

(c) to prepare and circulate periodic reports on the technical aspects of the operation and 
status of this Agreement; and

(d) to review annually the technical aspects of the implementation and operation of Parts II 
and III.

2. The Technical Committee shall exercise such other responsibilities as the Committee may 
request of it.

3. The Technical Committee shall attempt to conclude its work on specific matters, especially 
those referred to it by Members or the Committee, in a reasonably short period of time.
Representation

4. Each Member shall have the right to be represented on the Technical Committee. Each 
Member may nominate one delegate and one or more alternates to be its representatives on the 
Technical Committee. Such a Member so represented on the Technical Committee is hereinafter 
referred to as a “member” of the Technical Committee. Representatives of members of the Technical 
Committee may be assisted by advisers at meetings of the Technical Committee. The WTO Secre-
tariat may also attend such meetings with observer status.

5. Members of the CCC which are not Members of the WTO may be represented at meetings 
of the Technical Committee by one delegate and one or more alternates. Such representatives shall 
attend meetings of the Technical Committee as observers.

6. Subject to the approval of the Chairman of the Technical Committee, the Secretary-General 
of the CCC (referred to in this Annex as “the Secretary-General”) may invite representatives of 
governments which are neither Members of the WTO nor members of the CCC and representatives 
of international governmental and trade organizations to attend meetings of the Technical Com-
mittee as observers.

7. Nominations of delegates, alternates and advisers to meetings of the Technical Committee 
shall be made to the Secretary-General.
Meetings

8. The Technical Committee shall meet as necessary, but not less than once a year.
Procedures

9. The Technical Committee shall elect its own Chairman and shall establish its own procedures.

6 At the same time, consideration shall be given to arrangements concerning the settlement of 
disputes relating to customs classification.
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anneX II. CoMMon DeClaratIon WItH reGarD to PreFerentIal rUleS oF orIGIn

1. Recognizing that some Members apply preferential rules of origin, distinct from non-pref-
erential rules of origin, the Members hereby agree as follows.

2. For the purposes of this Common Declaration, preferential rules of origin shall be defined 
as those laws, regulations and administrative determinations of general application applied by any 
Member to determine whether goods qualify for preferential treatment under contractual or auton-
omous trade regimes leading to the granting of tariff preferences going beyond the application of 
paragraph 1 of Article I of GATT 1994.

3. The Members agree to ensure that:
(a) when they issue administrative determinations of general application, the requirements 

to be fulfilled are clearly defined. In particular:
 (i) in cases where the criterion of change of tariff classification is applied, such a prefer-

ential rule of origin, and any exceptions to the rule, must clearly specify the subhead-
ings or headings within the tariff nomenclature that are addressed by the rule;

 (ii) in cases where the ad valorem percentage criterion is applied, the method for cal-
culating this percentage shall also be indicated in the preferential rules of origin;

 (iii) in cases where the criterion of manufacturing or processing operation is pre-
scribed, the operation that confers preferential origin shall be precisely specified;

(b) their preferential rules of origin are based on a positive standard. Preferential rules of 
origin that state what does not confer preferential origin (negative standard) are permissible as 
part of a clarification of a positive standard or in individual cases where a positive determination of 
preferential origin is not necessary;

(c) their laws, regulations, judicial decisions and administrative rulings of general applica-
tion relating to preferential rules of origin are published as if they were subject to, and in accordance 
with, the provisions of paragraph 1 of Article X of GATT 1994;

(d) upon request of an exporter, importer or any person with a justifiable cause, assessments 
of the preferential origin they would accord to a good are issued as soon as possible but no later than 
150 days7 after a request for such an assessment provided that all necessary elements have been sub-
mitted. Requests for such assessments shall be accepted before trade in the good concerned begins 
and may be accepted at any later point in time. Such assessments shall remain valid for three years 
provided that the facts and conditions, including the preferential rules of origin, under which they 
have been made remain comparable. Provided that the parties concerned are informed in advance, 
such assessments will no longer be valid when a decision contrary to the assessment is made in a 
review as referred to in subparagraph (f). Such assessments shall be made publicly available subject 
to the provisions of subparagraph (g);

(e) when introducing changes to their preferential rules of origin or new preferential rules of 
origin, they shall not apply such changes retroactively as defined in, and without prejudice to, their 
laws or regulations;

(f ) any administrative action which they take in relation to the determination of preferential 
origin is reviewable promptly by judicial, arbitral or administrative tribunals or procedures, inde-
pendent of the authority issuing the determination, which can effect the modification or reversal of 
the determination;

(g) all information that is by nature confidential or that is provided on a confidential basis for 
the purpose of the application of preferential rules of origin is treated as strictly confidential by the 
authorities concerned, which shall not disclose it without the specific permission of the person or 

7 In respect of requests made during the first year from entry into force of the WTO Agreement, 
Members shall only be required to issue these assessments as soon as possible.
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government providing such information, except to the extent that it may be required to be disclosed 
in the context of judicial proceedings.

4. Members agree to provide to the Secretariat promptly their preferential rules of origin, 
including a listing of the preferential arrangements to which they apply, judicial decisions, and 
administrative rulings of general application relating to their preferential rules of origin in effect 
on the date of entry into force of the WTO Agreement for the Member concerned. Furthermore, 
Members agree to provide any modifications to their preferential rules of origin or new preferential 
rules of origin as soon as possible to the Secretariat. Lists of information received and available with 
the Secretariat shall be circulated to the Members by the Secretariat.

140.(k)  aGreeMent on IMPort lICenSInG ProCeDUreS

Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1868, p. 436; reg. no. 31874

Members,

Having regard to the Multilateral Trade Negotiations; 

Desiring to further the objectives of GATT 1994;

Taking into account the particular trade, development and financial needs of developing coun-
try Members;

Recognizing the usefulness of automatic import licensing for certain purposes and that such 
licensing should not be used to restrict trade;

Recognizing that import licensing may be employed to administer measures such as those 
adopted pursuant to the relevant provisions of GATT 1994;

Recognizing the provisions of GATT 1994 as they apply to import licensing procedures;

Desiring to ensure that import licensing procedures are not utilized in a manner contrary to 
the principles and obligations of GATT 1994;

Recognizing that the flow of international trade could be impeded by the inappropriate use of 
import licensing procedures;

Convinced that import licensing, particularly non-automatic import licensing, should be 
implemented in a transparent and predictable manner;

Recognizing that non-automatic licensing procedures should be no more administratively bur-
densome than absolutely necessary to administer the relevant measure;

Desiring to simplify, and bring transparency to, the administrative procedures and practices 
used in international trade, and to ensure the fair and equitable application and administration of 
such procedures and practices;

Desiring to provide for a consultative mechanism and the speedy, effective and equitable reso-
lution of disputes arising under this Agreement;

Hereby agree as follows:
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article 1. General provisions
1. For the purpose of this Agreement, import licensing is defined as administrative procedures1 

used for the operation of import licensing regimes requiring the submission of an application or 
other documentation (other than that required for customs purposes) to the relevant administra-
tive body as a prior condition for importation into the customs territory of the importing Member.

2. Members shall ensure that the administrative procedures used to implement import licens-
ing regimes are in conformity with the relevant provisions of GATT 1994 including its annexes 
and protocols, as interpreted by this Agreement, with a view to preventing trade distortions that 
may arise from an inappropriate operation of those procedures, taking into account the economic 
development purposes and financial and trade needs of developing country Members.2

3. The rules for import licensing procedures shall be neutral in application and administered 
in a fair and equitable manner.

4. (a) The rules and all information concerning procedures for the submission of applications, 
including the eligibility of persons, firms and institutions to make such applications, the admin-
istrative body(ies) to be approached, and the lists of products subject to the licensing requirement 
shall be published, in the sources notified to the Committee on Import Licensing provided for in 
Article 4 (referred to in this Agreement as “the Committee”), in such a manner as to enable govern-
ments3 and traders to become acquainted with them. Such publication shall take place, whenever 
practicable, 21 days prior to the effective date of the requirement but in all events not later than 
such effective date. Any exception, derogations or changes in or from the rules concerning licens-
ing procedures or the list of products subject to import licensing shall also be published in the same 
manner and within the same time periods as specified above. Copies of these publications shall also 
be made available to the Secretariat. 

(b) Members which wish to make comments in writing shall be provided the opportunity to 
discuss these comments upon request. The concerned Member shall give due consideration to these 
comments and results of discussion.

5. Application forms and, where applicable, renewal forms shall be as simple as possible. Such 
documents and information as are considered strictly necessary for the proper functioning of the 
licensing regime may be required on application.

6. Application procedures and, where applicable, renewal procedures shall be as simple as 
possible. Applicants shall be allowed a reasonable period for the submission of licence applications. 
Where there is a closing date, this period should be at least 21 days with provision for extension in 
circumstances where insufficient applications have been received within this period. Applicants 
shall have to approach only one administrative body in connection with an application. Where it is 
strictly indispensable to approach more than one administrative body, applicants shall not need to 
approach more than three administrative bodies.

7. No application shall be refused for minor documentation errors which do not alter basic data 
contained therein. No penalty greater than necessary to serve merely as a warning shall be imposed 
in respect of any omission or mistake in documentation or procedures which is obviously made 
without fraudulent intent or gross negligence.

8. Licensed imports shall not be refused for minor variations in value, quantity or weight from 
the amount designated on the licence due to differences occurring during shipment, differences 
incidental to bulk loading and other minor differences consistent with normal commercial practice.

1 Those procedures referred to as “licensing” as well as other similar administrative procedures.
2 Nothing in this Agreement shall be taken as implying that the basis, scope or duration of a meas-

ure being implemented by a licensing procedure is subject to question under this Agreement.
3 For the purpose of this Agreement, the term “governments” is deemed to include the competent 

authorities of the European Communities.
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9. The foreign exchange necessary to pay for licensed imports shall be made available to licence 
holders on the same basis as to importers of goods not requiring import licences.

10. With regard to security exceptions, the provisions of Article XXI of GATT 1994 apply.
11. The provisions of this Agreement shall not require any Member to disclose confidential 

information which would impede law enforcement or otherwise be contrary to the public interest 
or would prejudice the legitimate commercial interests of particular enterprises, public or private.

article 2. automatic import licensing4

1. Automatic import licensing is defined as import licensing where approval of the application 
is granted in all cases, and which is in accordance with the requirements of paragraph 2(a).

2. The following provisions5, in addition to those in paragraphs 1 through 11 of Article 1 and 
paragraph 1 of this Article, shall apply to automatic import licensing procedures:

(a) automatic licensing procedures shall not be administered in such a manner as to have 
restricting effects on imports subject to automatic licensing. Automatic licensing procedures shall 
be deemed to have trade-restricting effects unless, inter alia:
 (i) any person, firm or institution which fulfils the legal requirements of the import-

ing Member for engaging in import operations involving products subject to auto-
matic licensing is equally eligible to apply for and to obtain import licences;

 (ii) applications for licences may be submitted on any working day prior to the cus-
toms clearance of the goods;

 (iii) applications for licences when submitted in appropriate and complete form are 
approved immediately on receipt, to the extent administratively feasible, but with-
in a maximum of 10 working days;

(b) Members recognize that automatic import licensing may be necessary whenever other 
appropriate procedures are not available. Automatic import licensing may be maintained as long as 
the circumstances which gave rise to its introduction prevail and as long as its underlying adminis-
trative purposes cannot be achieved in a more appropriate way.

article 3. non-automatic import licensing
1. The following provisions, in addition to those in paragraphs 1 through 11 of Article 1, shall 

apply to non-automatic import licensing procedures. Non-automatic import licensing procedures are 
defined as import licensing not falling within the definition contained in paragraph 1 of Article 2.

2. Non-automatic licensing shall not have trade-restrictive or -distortive effects on imports 
additional to those caused by the imposition of the restriction. Non-automatic licensing procedures 
shall correspond in scope and duration to the measure they are used to implement, and shall be no 
more administratively burdensome than absolutely necessary to administer the measure.

3. In the case of licensing requirements for purposes other than the implementation of quan-
titative restrictions, Members shall publish sufficient information for other Members and traders to 
know the basis for granting and/or allocating licences.

4. Where a Member provides the possibility for persons, firms or institutions to request excep-
tions or derogations from a licensing requirement, it shall include this fact in the information pub-

4 Those import licensing procedures requiring a security which have no restrictive effects on 
imports are to be considered as falling within the scope of paragraphs 1 and 2.

5 A developing country Member, other than a developing country Member which was a Party to 
the Agreement on Import Licensing Procedures done on 12 April 1979, which has specific difficulties 
with the requirements of subparagraphs (a)(ii) and (a)(iii) may, upon notification to the Committee, 
delay the application of these subparagraphs by not more than two years from the date of entry into force 
of the WTO Agreement for such Member.
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lished under paragraph 4 of Article 1 as well as information on how to make such a request and, to 
the extent possible, an indication of the circumstances under which requests would be considered.

5. (a) Members shall provide, upon the request of any Member having an interest in the trade 
in the product concerned, all relevant information concerning:
 (i) the administration of the restrictions;
 (ii) the import licences granted over a recent period;
 (iii) the distribution of such licences among supplying countries;
 (iv) where practicable, import statistics (i.e. value and/or volume) with respect to the 

products subject to import licensing. Developing country Members would not be 
expected to take additional administrative or financial burdens on this account;

(b) Members administering quotas by means of licensing shall publish the overall amount 
of quotas to be applied by quantity and/or value, the opening and closing dates of quotas, and any 
change thereof, within the time periods specified in paragraph 4 of Article 1 and in such a manner 
as to enable governments and traders to become acquainted with them;

(c) in the case of quotas allocated among supplying countries, the Member applying the 
restrictions shall promptly inform all other Members having an interest in supplying the product 
concerned of the shares in the quota currently allocated, by quantity or value, to the various sup-
plying countries and shall publish this information within the time periods specified in paragraph 4 
of Article 1 and in such a manner as to enable governments and traders to become acquainted with 
them;

(d) where situations arise which make it necessary to provide for an early opening date of 
quotas, the information referred to in paragraph 4 of Article 1 should be published within the time-
periods specified in paragraph 4 of Article 1 and in such a manner as to enable governments and 
traders to become acquainted with them;

(e) any person, firm or institution which fulfils the legal and administrative requirements 
of the importing Member shall be equally eligible to apply and to be considered for a licence. If the 
licence application is not approved, the applicant shall, on request, be given the reason therefor and 
shall have a right of appeal or review in accordance with the domestic legislation or procedures of 
the importing Member;

(f ) the period for processing applications shall, except when not possible for reasons outside 
the control of the Member, not be longer than 30 days if applications are considered as and when 
received, i.e. on a first-come first-served basis, and no longer than 60 days if all applications are con-
sidered simultaneously. In the latter case, the period for processing applications shall be considered 
to begin on the day following the closing date of the announced application period;

(g) the period of licence validity shall be of reasonable duration and not be so short as to 
preclude imports. The period of licence validity shall not preclude imports from distant sources, 
except in special cases where imports are necessary to meet unforeseen short-term requirements;

(h) when administering quotas, Members shall not prevent importation from being effected 
in accordance with the issued licences, and shall not discourage the full utilization of quotas;

(i) when issuing licences, Members shall take into account the desirability of issuing licences 
for products in economic quantities;

(j) in allocating licences, the Member should consider the import performance of the appli-
cant. In this regard, consideration should be given as to whether licences issued to applicants in the 
past have been fully utilized during a recent representative period. In cases where licences have not 
been fully utilized, the Member shall examine the reasons for this and take these reasons into con-
sideration when allocating new licences. Consideration shall also be given to ensuring a reasonable 
distribution of licences to new importers, taking into account the desirability of issuing licences 
for products in economic quantities. In this regard, special consideration should be given to those 
importers importing products originating in developing country Members and, in particular, the 
least-developed country Members;
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(k) in the case of quotas administered through licences which are not allocated among sup-
plying countries, licence holders6 shall be free to choose the sources of imports. In the case of quotas 
allocated among supplying countries, the licence shall clearly stipulate the country or countries;

(l) in applying paragraph 8 of Article 1, compensating adjustments may be made in future 
licence allocations where imports exceeded a previous licence level. 

article 4. Institutions

There is hereby established a Committee on Import Licensing composed of representatives 
from each of the Members. The Committee shall elect its own Chairman and Vice-Chairman and 
shall meet as necessary for the purpose of affording Members the opportunity of consulting on any 
matters relating to the operation of this Agreement or the furtherance of its objectives.

Article 5. Notification

1. Members which institute licensing procedures or changes in these procedures shall notify 
the Committee of such within 60 days of publication.

2. Notifications of the institution of import licensing procedures shall include the following 
information:

(a) list of products subject to licensing procedures;

(b) contact point for information on eligibility;

(c) administrative body(ies) for submission of applications;

(d) date and name of publication where licensing procedures are published;

(e) indication of whether the licensing procedure is automatic or non-automatic according 
to definitions contained in Articles 2 and 3;

(f ) in the case of automatic import licensing procedures, their administrative purpose;

(g) in the case of non-automatic import licensing procedures, indication of the measure 
being implemented through the licensing procedure; and

(h) expected duration of the licensing procedure if this can be estimated with some prob-
ability, and if not, reason why this information cannot be provided.

3. Notifications of changes in import licensing procedures shall indicate the elements men-
tioned above, if changes in such occur.

4. Members shall notify the Committee of the publication(s) in which the information required 
in paragraph 4 of Article 1 will be published.

5. Any interested Member which considers that another Member has not notified the institu-
tion of a licensing procedure or changes therein in accordance with the provisions of paragraphs 1 
through 3 may bring the matter to the attention of such other Member. If notification is not made 
promptly thereafter, such Member may itself notify the licensing procedure or changes therein, 
including all relevant and available information.

article 6. Consultation and dispute settlement

Consultations and the settlement of disputes with respect to any matter affecting the operation 
of this Agreement shall be subject to the provisions of Articles XXII and XXIII of GATT 1994, as 
elaborated and applied by the Dispute Settlement Understanding. 

6 Sometimes referred to as “quota holders”.
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article 7. review
1. The Committee shall review as necessary, but at least once every two years, the implementa-

tion and operation of this Agreement, taking into account the objectives thereof, and the rights and 
obligations contained therein.

2. As a basis for the Committee review, the Secretariat shall prepare a factual report based on 
information provided under Article 5, responses to the annual questionnaire on import licensing 
procedures7 and other relevant reliable information which is available to it. This report shall provide 
a synopsis of the aforementioned information, in particular indicating any changes or developments 
during the period under review, and including any other information as agreed by the Committee. 

3. Members undertake to complete the annual questionnaire on import licensing procedures 
promptly and in full.

4. The Committee shall inform the Council for Trade in Goods of developments during the 
period covered by such reviews. 

article 8. Final provisions
Reservations

1. Reservations may not be entered in respect of any of the provisions of this Agreement with-
out the consent of the other Members.
Domestic legislation

2. (a) Each Member shall ensure, not later than the date of entry into force of the WTO Agree-
ment for it, the conformity of its laws, regulations and administrative procedures with the provi-
sions of this Agreement.

(b) Each Member shall inform the Committee of any changes in its laws and regulations 
relevant to this Agreement and in the administration of such laws and regulations.

7 Originally circulated as GATT 1947 document L/3515 of 23 March 1971.
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140.(l)  aGreeMent on SUBSIDIeS anD CoUnterVaIlInG MeaSUreS
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1869, p. 13; reg. no. 31874

Members hereby agree as follows:

Part I: General ProVISIonS

Article 1. Definition of a subsidy
1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a) (1) there is a financial contribution by a government or any public body within the territory 

of a Member (referred to in this Agreement as “government”), i.e. where:
 (i) a government practice involves a direct transfer of funds (e.g. grants, loans, and 

equity infusion), potential direct transfers of funds or liabilities (e.g. loan guaran-
tees);

 (ii) government revenue that is otherwise due is foregone or not collected (e.g. fiscal 
incentives such as tax credits);1

 (iii) a government provides goods or services other than general infrastructure, or pur-
chases goods;

 (iv) a government makes payments to a funding mechanism, or entrusts or directs a 
private body to carry out one or more of the type of functions illustrated in (i) to 
(iii) above which would normally be vested in the government and the practice, in 
no real sense, differs from practices normally followed by governments;

or
(a)(2) there is any form of income or price support in the sense of Article XVI of GATT 1994;
and
(b) a benefit is thereby conferred.
1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions of Part II or shall 

be subject to the provisions of Part III or V only if such a subsidy is specific in accordance with the 
provisions of Article 2.

Article 2. Specificity
2.1 In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is specific 

to an enterprise or industry or group of enterprises or industries (referred to in this Agreement as 
“certain enterprises”) within the jurisdiction of the granting authority, the following principles 
shall apply:

(a) Where the granting authority, or the legislation pursuant to which the granting authority 
operates, explicitly limits access to a subsidy to certain enterprises, such subsidy shall be specific.

(b) Where the granting authority, or the legislation pursuant to which the granting authority 
operates, establishes objective criteria or conditions2 governing the eligibility for, and the amount of, 

1 In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and the 
provisions of Annexes I through III of this Agreement, the exemption of an exported product from duties 
or taxes borne by the like product when destined for domestic consumption, or the remission of such 
duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a subsidy.

2 Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, 
which do not favour certain enterprises over others, and which are economic in nature and horizontal 
in application, such as number of employees or size of enterprise.
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a subsidy, specificity shall not exist, provided that the eligibility is automatic and that such criteria 
and conditions are strictly adhered to. The criteria or conditions must be clearly spelled out in law, 
regulation, or other official document, so as to be capable of verification.

(c) If, notwithstanding any appearance of non-specificity resulting from the application of 
the principles laid down in subparagraphs (a) and (b), there are reasons to believe that the subsidy 
may in fact be specific, other factors may be considered. Such factors are: use of a subsidy pro-
gramme by a limited number of certain enterprises, predominant use by certain enterprises, the 
granting of disproportionately large amounts of subsidy to certain enterprises, and the manner in 
which discretion has been exercised by the granting authority in the decision to grant a subsidy.3 
In applying this subparagraph, account shall be taken of the extent of diversification of economic 
activities within the jurisdiction of the granting authority, as well as of the length of time during 
which the subsidy programme has been in operation.

2.2 A subsidy which is limited to certain enterprises located within a designated geographical 
region within the jurisdiction of the granting authority shall be specific. It is understood that the 
setting or change of generally applicable tax rates by all levels of government entitled to do so shall 
not be deemed to be a specific subsidy for the purposes of this Agreement. 

2.3 Any subsidy falling under the provisions of Article 3 shall be deemed to be specific.
2.4 Any determination of specificity under the provisions of this Article shall be clearly sub-

stantiated on the basis of positive evidence.

Part II: ProHIBIteD SUBSIDIeS

article 3. Prohibition
3.1 Except as provided in the Agreement on Agriculture, the following subsidies, within the 

meaning of Article 1, shall be prohibited:
(a) subsidies contingent, in law or in fact,4 whether solely or as one of several other condi-

tions, upon export performance, including those illustrated in Annex I;5

(b) subsidies contingent, whether solely or as one of several other conditions, upon the use 
of domestic over imported goods.

3.2 A Member shall neither grant nor maintain subsidies referred to in paragraph 1.

article 4. remedies
4.1 Whenever a Member has reason to believe that a prohibited subsidy is being granted or 

maintained by another Member, such Member may request consultations with such other Member. 
4.2 A request for consultations under paragraph 1 shall include a statement of available evi-

dence with regard to the existence and nature of the subsidy in question.
4.3 Upon request for consultations under paragraph 1, the Member believed to be granting or 

maintaining the subsidy in question shall enter into such consultations as quickly as possible. The 
purpose of the consultations shall be to clarify the facts of the situation and to arrive at a mutually 
agreed solution.

3 In this regard, in particular, information on the frequency with which applications for a subsidy 
are refused or approved and the reasons for such decisions shall be considered.

4 This standard is met when the facts demonstrate that the granting of a subsidy, without having 
been made legally contingent upon export performance, is in fact tied to actual or anticipated exporta-
tion or export earnings. The mere fact that a subsidy is granted to enterprises which export shall not for 
that reason alone be considered to be an export subsidy within the meaning of this provision. 

5 Measures referred to in Annex I as not constituting export subsidies shall not be prohibited 
under this or any other provision of this Agreement.
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4.4 If no mutually agreed solution has been reached within 30 days6 of the request for con-
sultations, any Member party to such consultations may refer the matter to the Dispute Settlement 
Body (“DSB”) for the immediate establishment of a panel, unless the DSB decides by consensus not 
to establish a panel.

4.5 Upon its establishment, the panel may request the assistance of the Permanent Group of 
Experts7 (referred to in this Agreement as the “PGE”) with regard to whether the measure in ques-
tion is a prohibited subsidy. If so requested, the PGE shall immediately review the evidence with 
regard to the existence and nature of the measure in question and shall provide an opportunity for 
the Member applying or maintaining the measure to demonstrate that the measure in question is 
not a prohibited subsidy. The PGE shall report its conclusions to the panel within a time-limit deter-
mined by the panel. The PGE’s conclusions on the issue of whether or not the measure in question 
is a prohibited subsidy shall be accepted by the panel without modification.

4.6 The panel shall submit its final report to the parties to the dispute. The report shall be 
circulated to all Members within 90 days of the date of the composition and the establishment of 
the panel’s terms of reference.

4.7 If the measure in question is found to be a prohibited subsidy, the panel shall recommend 
that the subsidizing Member withdraw the subsidy without delay. In this regard, the panel shall 
specify in its recommendation the time-period within which the measure must be withdrawn. 

4.8 Within 30 days of the issuance of the panel’s report to all Members, the report shall be 
adopted by the DSB unless one of the parties to the dispute formally notifies the DSB of its decision 
to appeal or the DSB decides by consensus not to adopt the report.

4.9 Where a panel report is appealed, the Appellate Body shall issue its decision within 30 days 
from the date when the party to the dispute formally notifies its intention to appeal. When the 
Appellate Body considers that it cannot provide its report within 30 days, it shall inform the DSB in 
writing of the reasons for the delay together with an estimate of the period within which it will sub-
mit its report. In no case shall the proceedings exceed 60 days. The appellate report shall be adopted 
by the DSB and unconditionally accepted by the parties to the dispute unless the DSB decides by 
consensus not to adopt the appellate report within 20 days following its issuance to the Members.8

4.10 In the event the recommendation of the DSB is not followed within the time-period 
specified by the panel, which shall commence from the date of adoption of the panel’s report or 
the Appellate Body’s report, the DSB shall grant authorization to the complaining Member to take 
appropriate9 countermeasures, unless the DSB decides by consensus to reject the request. 

4.11 In the event a party to the dispute requests arbitration under paragraph 6 of Article 22 of 
the Dispute Settlement Understanding (“DSU”), the arbitrator shall determine whether the coun-
termeasures are appropriate.10

4.12 For purposes of disputes conducted pursuant to this Article, except for time-periods spe-
cifically prescribed in this Article, time-periods applicable under the DSU for the conduct of such 
disputes shall be half the time prescribed therein. 

6 Any time-periods mentioned in this Article may be extended by mutual agreement.
7 As established in Article 24.
8 If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this 

purpose. 
9 This expression is not meant to allow countermeasures that are disproportionate in light of the 

fact that the subsidies dealt with under these provisions are prohibited.  
10 This expression is not meant to allow countermeasures that are disproportionate in light of the 

fact that the subsidies dealt with under these provisions are prohibited.  
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Part III: aCtIonaBle SUBSIDIeS

article 5. adverse effects

No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of 
Article 1, adverse effects to the interests of other Members, i.e.:

(a) injury to the domestic industry of another Member;11

(b) nullification or impairment of benefits accruing directly or indirectly to other Members 
under GATT 1994 in particular the benefits of concessions bound under Article II of GATT 1994;12

(c) serious prejudice to the interests of another Member.13

This Article does not apply to subsidies maintained on agricultural products as provided in Arti-
cle 13 of the Agreement on Agriculture.

article 6. Serious prejudice

6.1 Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed to exist in the 
case of:

(a) the total ad valorem subsidization14 of a product exceeding 5 per cent;15

(b) subsidies to cover operating losses sustained by an industry;

(c) subsidies to cover operating losses sustained by an enterprise, other than one-time meas-
ures which are non-recurrent and cannot be repeated for that enterprise and which are given merely 
to provide time for the development of long-term solutions and to avoid acute social problems;

(d) direct forgiveness of debt, i.e. forgiveness of government-held debt, and grants to cover 
debt repayment.16

6.2 Notwithstanding the provisions of paragraph 1, serious prejudice shall not be found if the 
subsidizing Member demonstrates that the subsidy in question has not resulted in any of the effects 
enumerated in paragraph 3. 

6.3 Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any case where one 
or several of the following apply:

(a) the effect of the subsidy is to displace or impede the imports of a like product of another 
Member into the market of the subsidizing Member;

(b) the effect of the subsidy is to displace or impede the exports of a like product of another 
Member from a third country market;

11 The term “injury to the domestic industry” is used here in the same sense as it is used in Part V.
12 The term “nullification or impairment” is used in this Agreement in the same sense as it is used 

in the relevant provisions of GATT 1994, and the existence of such nullification or impairment shall be 
established in accordance with the practice of application of these provisions. 

13 The term “serious prejudice to the interests of another Member” is used in this Agreement in 
the same sense as it is used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious 
prejudice.

14 The total ad valorem subsidization shall be calculated in accordance with the provisions of 
Annex IV.

15 Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the threshold 
in this subparagraph does not apply to civil aircraft.

16 Members recognize that where royalty-based financing for a civil aircraft programme is not 
being fully repaid due to the level of actual sales falling below the level of forecast sales, this does not in 
itself constitute serious prejudice for the purposes of this subparagraph.
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(c) the effect of the subsidy is a significant price undercutting by the subsidized product as 
compared with the price of a like product of another Member in the same market or significant price 
suppression, price depression or lost sales in the same market;

(d) the effect of the subsidy is an increase in the world market share of the subsidizing Mem-
ber in a particular subsidized primary product or commodity17 as compared to the average share 
it had during the previous period of three years and this increase follows a consistent trend over a 
period when subsidies have been granted.

6.4 For the purpose of paragraph 3(b), the displacement or impeding of exports shall include 
any case in which, subject to the provisions of paragraph 7, it has been demonstrated that there has 
been a change in relative shares of the market to the disadvantage of the non-subsidized like product 
(over an appropriately representative period sufficient to demonstrate clear trends in the develop-
ment of the market for the product concerned, which, in normal circumstances, shall be at least one 
year). “Change in relative shares of the market” shall include any of the following situations: (a) there 
is an increase in the market share of the subsidized product; (b) the market share of the subsidized 
product remains constant in circumstances in which, in the absence of the subsidy, it would have 
declined; (c) the market share of the subsidized product declines, but at a slower rate than would 
have been the case in the absence of the subsidy.

6.5 For the purpose of paragraph 3(c), price undercutting shall include any case in which such 
price undercutting has been demonstrated through a comparison of prices of the subsidized product 
with prices of a non-subsidized like product supplied to the same market. The comparison shall be 
made at the same level of trade and at comparable times, due account being taken of any other factor 
affecting price comparability. However, if such a direct comparison is not possible, the existence of 
price undercutting may be demonstrated on the basis of export unit values.

6.6 Each Member in the market of which serious prejudice is alleged to have arisen shall, 
subject to the provisions of paragraph 3 of Annex V, make available to the parties to a dispute aris-
ing under Article 7, and to the panel established pursuant to paragraph 4 of Article 7, all relevant 
information that can be obtained as to the changes in market shares of the parties to the dispute as 
well as concerning prices of the products involved.

6.7 Displacement or impediment resulting in serious prejudice shall not arise under para-
graph 3 where any of the following circumstances exist18 during the relevant period:

(a) prohibition or restriction on exports of the like product from the complaining Member 
or on imports from the complaining Member into the third country market concerned;

(b) decision by an importing government operating a monopoly of trade or state trading in 
the product concerned to shift, for non-commercial reasons, imports from the complaining Member 
to another country or countries;

(c) natural disasters, strikes, transport disruptions or other force majeure substantially 
affecting production, qualities, quantities or prices of the product available for export from the 
complaining Member;

(d) existence of arrangements limiting exports from the complaining Member;
(e) voluntary decrease in the availability for export of the product concerned from the com-

plaining Member (including, inter alia, a situation where firms in the complaining Member have 
been autonomously reallocating exports of this product to new markets);

(f ) failure to conform to standards and other regulatory requirements in the importing 
country.

17 Unless other multilaterally agreed specific rules apply to the trade in the product or commodity 
in question. 

18 The fact that certain circumstances are referred to in this paragraph does not, in itself, confer 
upon them any legal status in terms of either GATT 1994 or this Agreement. These circumstances must 
not be isolated, sporadic or otherwise insignificant.
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6.8 In the absence of circumstances referred to in paragraph 7, the existence of serious preju-
dice should be determined on the basis of the information submitted to or obtained by the panel, 
including information submitted in accordance with the provisions of Annex V.

6.9 This Article does not apply to subsidies maintained on agricultural products as provided 
in Article 13 of the Agreement on Agriculture.

article 7. remedies

7.1 Except as provided in Article 13 of the Agreement on Agriculture, whenever a Member 
has reason to believe that any subsidy referred to in Article 1, granted or maintained by another 
Member, results in injury to its domestic industry, nullification or impairment or serious prejudice, 
such Member may request consultations with such other Member.

7.2 A request for consultations under paragraph 1 shall include a statement of available evi-
dence with regard to (a) the existence and nature of the subsidy in question, and (b) the injury caused 
to the domestic industry, or the nullification or impairment, or serious prejudice19 caused to the 
interests of the Member requesting consultations.

7.3 Upon request for consultations under paragraph 1, the Member believed to be granting or 
maintaining the subsidy practice in question shall enter into such consultations as quickly as pos-
sible. The purpose of the consultations shall be to clarify the facts of the situation and to arrive at a 
mutually agreed solution.

7.4 If consultations do not result in a mutually agreed solution within 60 daysv20 any Member 
party to such consultations may refer the matter to the DSB for the establishment of a panel, unless 
the DSB decides by consensus not to establish a panel. The composition of the panel and its terms of 
reference shall be established within 15 days from the date when it is established. 

7.5 The panel shall review the matter and shall submit its final report to the parties to the dis-
pute. The report shall be circulated to all Members within 120 days of the date of the composition 
and establishment of the panel’s terms of reference.

7.6 Within 30 days of the issuance of the panel’s report to all Members, the report shall be 
adopted by the DSB21 unless one of the parties to the dispute formally notifies the DSB of its deci-
sion to appeal or the DSB decides by consensus not to adopt the report. 

7.7 Where a panel report is appealed, the Appellate Body shall issue its decision within 60 days 
from the date when the party to the dispute formally notifies its intention to appeal. When the 
Appellate Body considers that it cannot provide its report within 60 days, it shall inform the DSB in 
writing of the reasons for the delay together with an estimate of the period within which it will sub-
mit its report. In no case shall the proceedings exceed 90 days. The appellate report shall be adopted 
by the DSB and unconditionally accepted by the parties to the dispute unless the DSB decides by 
consensus not to adopt the appellate report within 20 days following its issuance to the Members.22

7.8 Where a panel report or an Appellate Body report is adopted in which it is determined that 
any subsidy has resulted in adverse effects to the interests of another Member within the meaning of 
Article 5, the Member granting or maintaining such subsidy shall take appropriate steps to remove 
the adverse effects or shall withdraw the subsidy.

19 In the event that the request relates to a subsidy deemed to result in serious prejudice in terms 
of paragraph 1 of Article 6, the available evidence of serious prejudice may be limited to the available 
evidence as to whether the conditions of paragraph 1 of Article 6 have been met or not.

20 Any time-periods mentioned in this Article may be extended by mutual agreement.
21  If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for 

this purpose.
22  If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for 

this purpose.
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7.9 In the event the Member has not taken appropriate steps to remove the adverse effects of 
the subsidy or withdraw the subsidy within six months from the date when the DSB adopts the 
panel report or the Appellate Body report, and in the absence of agreement on compensation, the 
DSB shall grant authorization to the complaining Member to take countermeasures, commensurate 
with the degree and nature of the adverse effects determined to exist, unless the DSB decides by 
consensus to reject the request.

7.10 In the event that a party to the dispute requests arbitration under paragraph 6 of Arti-
cle  22 of the DSU, the arbitrator shall determine whether the countermeasures are commensurate 
with the degree and nature of the adverse effects determined to exist.

Part IV: non–aCtIonaBle SUBSIDIeS

Article 8. Identification of non–actionable subsidies
8.1 The following subsidies shall be considered as non–actionable:23

(a) subsidies which are not specific within the meaning of Article 2;
(b) subsidies which are specific within the meaning of Article 2 but which meet all of the 

conditions provided for in paragraphs 2(a), 2(b) or 2(c) below.
8.2 Notwithstanding the provisions of Parts III and V, the following subsidies shall be non-

actionable:
(a) assistance for research activities conducted by firms or by higher education or research 

establishments on a contract basis with firms if:24, 25, 26 

23  It is recognized that government assistance for various purposes is widely provided by Mem-
bers and that the mere fact that such assistance may not qualify for non-actionable treatment under the 
provisions of this Article does not in itself restrict the ability of Members to provide such assistance.

24  Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the provi-
sions of this subparagraph do not apply to that product.

25  Not later than 18 months after the date of entry into force of the WTO Agreement, the Commit-
tee on Subsidies and Countervailing Measures provided for in Article 24 (referred to in this Agreement 
as “the Committee”) shall review the operation of the provisions of subparagraph 2(a) with a view to 
making all necessary modifications to improve the operation of these provisions. In its consideration of 
possible modifications, the Committee shall carefully review the definitions of the categories set forth 
in this subparagraph in the light of the experience of Members in the operation of research programmes 
and the work in other relevant international institutions.

26  The provisions of this Agreement do not apply to fundamental research activities independently 
conducted by higher education or research establishments. The term “fundamental research” means 
an enlargement of general scientific and technical knowledge not linked to industrial or commercial 
objectives.
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the assistance covers27 not more than 75 per cent of the costs of industrial research28 or 50 per 
cent of the costs of pre-competitive development activity29, 30;

and provided that such assistance is limited exclusively to:
 (i) costs of personnel (researchers, technicians and other supporting staff employed 

exclusively in the research activity);
 (ii) costs of instruments, equipment, land and buildings used exclusively and perma-

nently (except when disposed of on a commercial basis) for the research activity;
 (iii) costs of consultancy and equivalent services used exclusively for the research activ-

ity, including bought-in research, technical knowledge, patents, etc.;
 (iv) additional overhead costs incurred directly as a result of the research activity;
 (v) other running costs (such as those of materials, supplies and the like), incurred 

directly as a result of the research activity.
(b) assistance to disadvantaged regions within the territory of a Member given pursuant to 

a general framework of regional development 31 and non-specific (within the meaning of Article 2) 
within eligible regions provided that:
 (i) each disadvantaged region must be a clearly designated contiguous geographical 

area with a definable economic and administrative identity;
 (ii) the region is considered as disadvantaged on the basis of neutral and objective 

criteria,32 indicating that the region’s difficulties arise out of more than temporary 

27  The allowable levels of non-actionable assistance referred to in this subparagraph shall be estab-
lished by reference to the total eligible costs incurred over the duration of an individual project.

28  The term “industrial research” means planned search or critical investigation aimed at dis-
covery of new knowledge, with the objective that such knowledge may be useful in developing new 
products, processes or services, or in bringing about a significant improvement to existing products, 
processes or services.

29  The term “pre-competitive development activity” means the translation of industrial research 
findings into a plan, blueprint or design for new, modified or improved products, processes or services 
whether intended for sale or use, including the creation of a first prototype which would not be capable 
of commercial use. It may further include the conceptual formulation and design of products, processes 
or services alternatives and initial demonstration or pilot projects, provided that these same projects 
cannot be converted or used for industrial application or commercial exploitation. It does not include 
routine or periodic alterations to existing products, production lines, manufacturing processes, services, 
and other on-going operations even though those alterations may represent improvements.

30  In the case of programmes which span industrial research and pre-competitive development 
activity, the allowable level of non-actionable assistance shall not exceed the simple average of the allow-
able levels of non-actionable assistance applicable to the above two categories, calculated on the basis of 
all eligible costs as set forth in items (i) to (v) of this subparagraph.

31  A “general framework of regional development” means that regional subsidy programmes are 
part of an internally consistent and generally applicable regional development policy and that regional 
development subsidies are not granted in isolated geographical points having no, or virtually no, influ-
ence on the development of a region.

32  “Neutral and objective criteria” means criteria which do not favour certain regions beyond 
what is appropriate for the elimination or reduction of regional disparities within the framework of the 
regional development policy. In this regard, regional subsidy programmes shall include ceilings on the 
amount of assistance which can be granted to each subsidized project. Such ceilings must be differenti-
ated according to the different levels of development of assisted regions and must be expressed in terms 
of investment costs or cost of job creation. Within such ceilings, the distribution of assistance shall be 
sufficiently broad and even to avoid the predominant use of a subsidy by, or the granting of dispropor-
tionately large amounts of subsidy to, certain enterprises as provided for in Article 2.
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circumstances; such criteria must be clearly spelled out in law, regulation, or other 
official document, so as to be capable of verification;

 (iii) the criteria shall include a measurement of economic development which shall be 
based on at least one of the following factors:

  – one of either income per capita or household income per capita, or GDP per 
capita, which must not be above 85 per cent of the average for the territory con-
cerned;

  – unemployment rate, which must be at least 110 per cent of the average for the 
territory concerned;

  as measured over a three–year period; such measurement, however, may be a com-
posite one and may include other factors.

(c) assistance to promote adaptation of existing facilities33 to new environmental require-
ments imposed by law and/or regulations which result in greater constraints and financial burden 
on firms, provided that the assistance:
 (i) is a one-time non-recurring measure; and
 (ii) is limited to 20 per cent of the cost of adaptation; and
 (iii) does not cover the cost of replacing and operating the assisted investment, which 

must be fully borne by firms; and
 (iv) is directly linked to and proportionate to a firm’s planned reduction of nuisances 

and pollution, and does not cover any manufacturing cost savings which may be 
achieved; and

 (v) is available to all firms which can adopt the new equipment and/or production 
processes.

8.3 A subsidy programme for which the provisions of paragraph 2 are invoked shall be notified 
in advance of its implementation to the Committee in accordance with the provisions of Part VII. 
Any such notification shall be sufficiently precise to enable other Members to evaluate the consis-
tency of the programme with the conditions and criteria provided for in the relevant provisions of 
paragraph 2. Members shall also provide the Committee with yearly updates of such notifications, 
in particular by supplying information on global expenditure for each programme, and on any 
modification of the programme. Other Members shall have the right to request information about 
individual cases of subsidization under a notified programme.34

8.4 Upon request of a Member, the Secretariat shall review a notification made pursuant to 
paragraph 3 and, where necessary, may require additional information from the subsidizing Mem-
ber concerning the notified programme under review. The Secretariat shall report its findings to the 
Committee. The Committee shall, upon request, promptly review the findings of the Secretariat (or, 
if a review by the Secretariat has not been requested, the notification itself), with a view to determin-
ing whether the conditions and criteria laid down in paragraph 2 have not been met. The procedure 
provided for in this paragraph shall be completed at the latest at the first regular meeting of the 
Committee following the notification of a subsidy programme, provided that at least two months 
have elapsed between such notification and the regular meeting of the Committee. The review pro-
cedure described in this paragraph shall also apply, upon request, to substantial modifications of a 
programme notified in the yearly updates referred to in paragraph 3.

8.5 Upon the request of a Member, the determination by the Committee referred to in para-
graph 4, or a failure by the Committee to make such a determination, as well as the violation, in 
individual cases, of the conditions set out in a notified programme, shall be submitted to binding 

33  The term “existing facilities” means facilities which have been in operation for at least two years 
at the time when new environmental requirements are imposed.

34  It is recognized that nothing in this notification provision requires the provision of confidential 
information, including confidential business information.
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arbitration. The arbitration body shall present its conclusions to the Members within 120 days from 
the date when the matter was referred to the arbitration body. Except as otherwise provided in this 
paragraph, the DSU shall apply to arbitrations conducted under this paragraph.

article 9. Consultations and authorized remedies

9.1 If, in the course of implementation of a programme referred to in paragraph 2 of Article 8, 
notwithstanding the fact that the programme is consistent with the criteria laid down in that para-
graph, a Member has reasons to believe that this programme has resulted in serious adverse effects 
to the domestic industry of that Member, such as to cause damage which would be difficult to repair, 
such Member may request consultations with the Member granting or maintaining the subsidy.

9.2 Upon request for consultations under paragraph 1, the Member granting or maintaining 
the subsidy programme in question shall enter into such consultations as quickly as possible. The 
purpose of the consultations shall be to clarify the facts of the situation and to arrive at a mutually 
acceptable solution.

9.3 If no mutually acceptable solution has been reached in consultations under paragraph 2 
within 60 days of the request for such consultations, the requesting Member may refer the matter 
to the Committee.

9.4 Where a matter is referred to the Committee, the Committee shall immediately review 
the facts involved and the evidence of the effects referred to in paragraph 1. If the Committee 
determines that such effects exist, it may recommend to the subsidizing Member to modify this 
programme in such a way as to remove these effects. The Committee shall present its conclusions 
within 120 days from the date when the matter is referred to it under paragraph 3. In the event the 
recommendation is not followed within six months, the Committee shall authorize the requesting 
Member to take appropriate countermeasures commensurate with the nature and degree of the 
effects determined to exist.

Part V: CoUnterVaIlInG MeaSUreS

article 10. application of article VI of Gatt 199435

Members shall take all necessary steps to ensure that the imposition of a countervailing duty36 
on any product of the territory of any Member imported into the territory of another Member is 
in accordance with the provisions of Article VI of GATT 1994 and the terms of this Agreement. 
Countervailing duties may only be imposed pursuant to investigations initiated37 and conducted in 
accordance with the provisions of this Agreement and the Agreement on Agriculture.

35  The provisions of Part II or III may be invoked in parallel with the provisions of Part V; however, 
with regard to the effects of a particular subsidy in the domestic market of the importing Member, only 
one form of relief (either a countervailing duty, if the requirements of Part V are met, or a counter-
measure under Articles 4 or 7) shall be available. The provisions of Parts III and V shall not be invoked 
regarding measures considered non-actionable in accordance with the provisions of Part IV. However, 
measures referred to in paragraph 1(a) of Article 8 may be investigated in order to determine whether or 
not they are specific within the meaning of Article 2. In addition, in the case of a subsidy referred to in 
paragraph 2 of Article 8 conferred pursuant to a programme which has not been notified in accordance 
with paragraph 3 of Article 8, the provisions of Part III or V may be invoked, but such subsidy shall be 
treated as non-actionable if it is found to conform to the standards set forth in paragraph 2 of Article 8.

36  The term “countervailing duty” shall be understood to mean a special duty levied for the pur-
pose of offsetting any subsidy bestowed directly or indirectly upon the manufacture, production or 
export of any merchandise, as provided for in paragraph 3 of Article VI of GATT 1994.

37  The term “initiated” as used hereinafter means procedural action by which a Member formally 
commences an investigation as provided in Article 11.
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article 11. Initiation and subsequent investigation
11.1 Except as provided in paragraph 6, an investigation to determine the existence, degree 

and effect of any alleged subsidy shall be initiated upon a written application by or on behalf of the 
domestic industry.

11.2 An application under paragraph 1 shall include sufficient evidence of the existence of (a) a 
subsidy and, if possible, its amount, (b) injury within the meaning of Article VI of GATT 1994 as 
interpreted by this Agreement, and (c) a causal link between the subsidized imports and the alleged 
injury. Simple assertion, unsubstantiated by relevant evidence, cannot be considered sufficient to 
meet the requirements of this paragraph. The application shall contain such information as is rea-
sonably available to the applicant on the following:
 (i) the identity of the applicant and a description of the volume and value of the 

domestic production of the like product by the applicant. Where a written appli-
cation is made on behalf of the domestic industry, the application shall identify 
the industry on behalf of which the application is made by a list of all known 
domestic producers of the like product (or associations of domestic producers of 
the like product) and, to the extent possible, a description of the volume and value 
of domestic production of the like product accounted for by such producers;

 (ii) a complete description of the allegedly subsidized product, the names of the 
country or countries of origin or export in question, the identity of each known 
exporter or foreign producer and a list of known persons importing the product 
in question;

 (iii) evidence with regard to the existence, amount and nature of the subsidy in ques-
tion;

 (iv) evidence that alleged injury to a domestic industry is caused by subsidized imports 
through the effects of the subsidies; this evidence includes information on the evo-
lution of the volume of the allegedly subsidized imports, the effect of these imports 
on prices of the like product in the domestic market and the consequent impact 
of the imports on the domestic industry, as demonstrated by relevant factors and 
indices having a bearing on the state of the domestic industry, such as those listed 
in paragraphs 2 and 4 of Article 15.

11.3 The authorities shall review the accuracy and adequacy of the evidence provided in the 
application to determine whether the evidence is sufficient to justify the initiation of an investiga-
tion.

11.4 An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have 
determined, on the basis of an examination of the degree of support for, or opposition to, the appli-
cation expressed38 by domestic producers of the like product, that the application has been made by 
or on behalf of the domestic industry.39 The application shall be considered to have been made “by 
or on behalf of the domestic industry” if it is supported by those domestic producers whose collec-
tive output constitutes more than 50 per cent of the total production of the like product produced 
by that portion of the domestic industry expressing either support for or opposition to the applica-
tion. However, no investigation shall be initiated when domestic producers expressly supporting 
the application account for less than 25 per cent of total production of the like product produced by 
the domestic industry.

11.5 The authorities shall avoid, unless a decision has been made to initiate an investigation, 
any publicizing of the application for the initiation of an investigation.

38  In the case of fragmented industries involving an exceptionally large number of producers, 
authorities may determine support and opposition by using statistically valid sampling techniques.

39  Members are aware that in the territory of certain Members employees of domestic producers 
of the like product or representatives of those employees may make or support an application for an 
investigation under paragraph 1.
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11.6 If, in special circumstances, the authorities concerned decide to initiate an investigation 
without having received a written application by or on behalf of a domestic industry for the initia-
tion of such investigation, they shall proceed only if they have sufficient evidence of the existence 
of a subsidy, injury and causal link, as described in paragraph 2, to justify the initiation of an 
investigation.

11.7 The evidence of both subsidy and injury shall be considered simultaneously (a) in the deci-
sion whether or not to initiate an investigation and (b) thereafter, during the course of the investiga-
tion, starting on a date not later than the earliest date on which in accordance with the provisions 
of this Agreement provisional measures may be applied.

11.8 In cases where products are not imported directly from the country of origin but are 
exported to the importing Member from an intermediate country, the provisions of this Agreement 
shall be fully applicable and the transaction or transactions shall, for the purposes of this Agree-
ment, be regarded as having taken place between the country of origin and the importing Member.

11.9 An application under paragraph 1 shall be rejected and an investigation shall be termi-
nated promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence 
of either subsidization or of injury to justify proceeding with the case. There shall be immediate 
termination in cases where the amount of a subsidy is de minimis, or where the volume of subsi-
dized imports, actual or potential, or the injury, is negligible. For the purpose of this paragraph, 
the amount of the subsidy shall be considered to be de minimis if the subsidy is less than 1 per cent 
ad valorem.

11.10 An investigation shall not hinder the procedures of customs clearance.
11.11 Investigations shall, except in special circumstances, be concluded within one year, and 

in no case more than 18 months, after their initiation.

article 12. evidence
12.1 Interested Members and all interested parties in a countervailing duty investigation shall 

be given notice of the information which the authorities require and ample opportunity to present 
in writing all evidence which they consider relevant in respect of the investigation in question.
 12.1.1 Exporters, foreign producers or interested Members receiving questionnaires used 

in a countervailing duty investigation shall be given at least 30 days for reply.40 
Due consideration should be given to any request for an extension of the 30-day 
period and, upon cause shown, such an extension should be granted whenever 
practicable.

 12.1.2 Subject to the requirement to protect confidential information, evidence presented 
in writing by one interested Member or interested party shall be made available 
promptly to other interested Members or interested parties participating in the 
investigation.

 12.1.3 As soon as an investigation has been initiated, the authorities shall provide the 
full text of the written application received under paragraph 1 of Article 11 to the 
known exporters41 and to the authorities of the exporting Member and shall make 
it available, upon request, to other interested parties involved. Due regard shall be 
paid to the protection of confidential information, as provided for in paragraph 4.

40  As a general rule, the time-limit for exporters shall be counted from the date of receipt of the 
questionnaire, which for this purpose shall be deemed to have been received one week from the date 
on which it was sent to the respondent or transmitted to the appropriate diplomatic representatives of 
the exporting Member or, in the case of a separate customs territory Member of the WTO, an official 
representative of the exporting territory.

41  It being understood that where the number of exporters involved is particularly high, the full 
text of the application should instead be provided only to the authorities of the exporting Member or to 
the relevant trade association who then should forward copies to the exporters concerned.
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12.2. Interested Members and interested parties also shall have the right, upon justification, 
to present information orally. Where such information is provided orally, the interested Members 
and interested parties subsequently shall be required to reduce such submissions to writing. Any 
decision of the investigating authorities can only be based on such information and arguments as 
were on the written record of this authority and which were available to interested Members and 
interested parties participating in the investigation, due account having been given to the need to 
protect confidential information.

12.3 The authorities shall whenever practicable provide timely opportunities for all interested 
Members and interested parties to see all information that is relevant to the presentation of their 
cases, that is not confidential as defined in paragraph 4, and that is used by the authorities in a 
countervailing duty investigation, and to prepare presentations on the basis of this information.

12.4 Any information which is by nature confidential (for example, because its disclosure 
would be of significant competitive advantage to a competitor or because its disclosure would have 
a significantly adverse effect upon a person supplying the information or upon a person from whom 
the supplier acquired the information), or which is provided on a confidential basis by parties to an 
investigation shall, upon good cause shown, be treated as such by the authorities. Such information 
shall not be disclosed without specific permission of the party submitting it.42 
 12.4.1 The authorities shall require interested Members or interested parties providing 

confidential information to furnish non-confidential summaries thereof. These 
summaries shall be in sufficient detail to permit a reasonable understanding of 
the substance of the information submitted in confidence. In exceptional cir-
cumstances, such Members or parties may indicate that such information is not 
susceptible of summary. In such exceptional circumstances, a statement of the 
reasons why summarization is not possible must be provided.

 12.4.2 If the authorities find that a request for confidentiality is not warranted and if the 
supplier of the information is either unwilling to make the information public or 
to authorize its disclosure in generalized or summary form, the authorities may 
disregard such information unless it can be demonstrated to their satisfaction 
from appropriate sources that the information is correct.43

12.5 Except in circumstances provided for in paragraph 7, the authorities shall during the 
course of an investigation satisfy themselves as to the accuracy of the information supplied by inter-
ested Members or interested parties upon which their findings are based.

12.6 The investigating authorities may carry out investigations in the territory of other Mem-
bers as required, provided that they have notified in good time the Member in question and unless 
that Member objects to the investigation. Further, the investigating authorities may carry out inves-
tigations on the premises of a firm and may examine the records of a firm if (a) the firm so agrees and 
(b) the Member in question is notified and does not object. The procedures set forth in Annex VI 
shall apply to investigations on the premises of a firm. Subject to the requirement to protect confi-
dential information, the authorities shall make the results of any such investigations available, or 
shall provide disclosure thereof pursuant to paragraph 8, to the firms to which they pertain and may 
make such results available to the applicants.

12.7 In cases in which any interested Member or interested party refuses access to, or other-
wise does not provide, necessary information within a reasonable period or significantly impedes 
the investigation, preliminary and final determinations, affirmative or negative, may be made on 
the basis of the facts available.

42  Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-
drawn protective order may be required. 

43  Members agree that requests for confidentiality should not be arbitrarily rejected. Members 
further agree that the investigating authority may request the waiving of confidentiality only regarding 
information relevant to the proceedings.
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12.8 The authorities shall, before a final determination is made, inform all interested Members 
and interested parties of the essential facts under consideration which form the basis for the decision 
whether to apply definitive measures. Such disclosure should take place in sufficient time for the 
parties to defend their interests.

12.9 For the purposes of this Agreement, “interested parties” shall include:

 (i) an exporter or foreign producer or the importer of a product subject to investiga-
tion, or a trade or business association a majority of the members of which are 
producers, exporters or importers of such product; and

 (ii) a producer of the like product in the importing Member or a trade and business 
association a majority of the members of which produce the like product in the 
territory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those 
mentioned above to be included as interested parties.

12.10 The authorities shall provide opportunities for industrial users of the product under 
investigation, and for representative consumer organizations in cases where the product is com-
monly sold at the retail level, to provide information which is relevant to the investigation regarding 
subsidization, injury and causality.

12.11 The authorities shall take due account of any difficulties experienced by interested par-
ties, in particular small companies, in supplying information requested, and shall provide any assis-
tance practicable.

12.12 The procedures set out above are not intended to prevent the authorities of a Member 
from proceeding expeditiously with regard to initiating an investigation, reaching preliminary or 
final determinations, whether affirmative or negative, or from applying provisional or final meas-
ures, in accordance with relevant provisions of this Agreement.

article 13. Consultations

13.1 As soon as possible after an application under Article 11 is accepted, and in any event 
before the initiation of any investigation, Members the products of which may be subject to such 
investigation shall be invited for consultations with the aim of clarifying the situation as to the mat-
ters referred to in paragraph 2 of Article 11 and arriving at a mutually agreed solution.

13.2 Furthermore, throughout the period of investigation, Members the products of which are 
the subject of the investigation shall be afforded a reasonable opportunity to continue consultations, 
with a view to clarifying the factual situation and to arriving at a mutually agreed solution.44

13.3 Without prejudice to the obligation to afford reasonable opportunity for consultation, 
these provisions regarding consultations are not intended to prevent the authorities of a Member 
from proceeding expeditiously with regard to initiating the investigation, reaching preliminary or 
final determinations, whether affirmative or negative, or from applying provisional or final meas-
ures, in accordance with the provisions of this Agreement.

13.4 The Member which intends to initiate any investigation or is conducting such an inves-
tigation shall permit, upon request, the Member or Members the products of which are subject to 
such investigation access to non-confidential evidence, including the non-confidential summary of 
confidential data being used for initiating or conducting the investigation.

44  It is particularly important, in accordance with the provisions of this paragraph, that no affirm-
ative determination whether preliminary or final be made without reasonable opportunity for consulta-
tions having been given. Such consultations may establish the basis for proceeding under the provisions 
of Part II, III or X.
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Article 14. Calculation of the amount of a subsidy in terms of the benefit to the recipient
For the purpose of Part V, any method used by the investigating authority to calculate the 

benefit to the recipient conferred pursuant to paragraph 1 of Article 1 shall be provided for in the 
national legislation or implementing regulations of the Member concerned and its application to 
each particular case shall be transparent and adequately explained. Furthermore, any such method 
shall be consistent with the following guidelines:

(a) government provision of equity capital shall not be considered as conferring a benefit, 
unless the investment decision can be regarded as inconsistent with the usual investment practice 
(including for the provision of risk capital) of private investors in the territory of that Member;

(b) a loan by a government shall not be considered as conferring a benefit, unless there is a 
difference between the amount that the firm receiving the loan pays on the government loan and the 
amount the firm would pay on a comparable commercial loan which the firm could actually obtain 
on the market. In this case the benefit shall be the difference between these two amounts;

(c) a loan guarantee by a government shall not be considered as conferring a benefit, unless 
there is a difference between the amount that the firm receiving the guarantee pays on a loan guar-
anteed by the government and the amount that the firm would pay on a comparable commercial 
loan absent the government guarantee. In this case the benefit shall be the difference between these 
two amounts adjusted for any differences in fees;

(d) the provision of goods or services or purchase of goods by a government shall not be 
considered as conferring a benefit unless the provision is made for less than adequate remuneration, 
or the purchase is made for more than adequate remuneration. The adequacy of remuneration shall 
be determined in relation to prevailing market conditions for the good or service in question in the 
country of provision or purchase (including price, quality, availability, marketability, transportation 
and other conditions of purchase or sale).

article 15. Determination of injury45

15.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based on posi-
tive evidence and involve an objective examination of both (a) the volume of the subsidized imports 
and the effect of the subsidized imports on prices in the domestic market for like products46 and (b) 
the consequent impact of these imports on the domestic producers of such products.

15.2 With regard to the volume of the subsidized imports, the investigating authorities shall 
consider whether there has been a significant increase in subsidized imports, either in absolute 
terms or relative to production or consumption in the importing Member. With regard to the effect 
of the subsidized imports on prices, the investigating authorities shall consider whether there has 
been a significant price undercutting by the subsidized imports as compared with the price of a like 
product of the importing Member, or whether the effect of such imports is otherwise to depress 
prices to a significant degree or to prevent price increases, which otherwise would have occurred, 
to a significant degree. No one or several of these factors can necessarily give decisive guidance. 

15.3 Where imports of a product from more than one country are simultaneously subject to 
countervailing duty investigations, the investigating authorities may cumulatively assess the effects 
of such imports only if they determine that (a) the amount of subsidization established in relation to 
the imports from each country is more than de minimis as defined in paragraph 9 of Article 11 and 

45  Under this Agreement the term “injury” shall, unless otherwise specified, be taken to mean 
material injury to a domestic industry, threat of material injury to a domestic industry or material 
retardation of the establishment of such an industry and shall be interpreted in accordance with the 
provisions of this Article.

46  Throughout this Agreement the term “like product” (“produit similaire”) shall be interpreted to 
mean a product which is identical, i.e. alike in all respects to the product under consideration, or in the 
absence of such a product, another product which, although not alike in all respects, has characteristics 
closely resembling those of the product under consideration.
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the volume of imports from each country is not negligible and (b) a cumulative assessment of the 
effects of the imports is appropriate in light of the conditions of competition between the imported 
products and the conditions of competition between the imported products and the like domestic 
product.

15.4 The examination of the impact of the subsidized imports on the domestic industry shall 
include an evaluation of all relevant economic factors and indices having a bearing on the state of 
the industry, including actual and potential decline in output, sales, market share, profits, produc-
tivity, return on investments, or utilization of capacity; factors affecting domestic prices; actual 
and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise 
capital or investments and, in the case of agriculture, whether there has been an increased burden on 
government support programmes. This list is not exhaustive, nor can one or several of these factors 
necessarily give decisive guidance.

15.5 It must be demonstrated that the subsidized imports are, through the effects47 of subsi-
dies, causing injury within the meaning of this Agreement. The demonstration of a causal relation-
ship between the subsidized imports and the injury to the domestic industry shall be based on an 
examination of all relevant evidence before the authorities. The authorities shall also examine any 
known factors other than the subsidized imports which at the same time are injuring the domestic 
industry, and the injuries caused by these other factors must not be attributed to the subsidized 
imports. Factors which may be relevant in this respect include, inter alia, the volumes and prices 
of non-subsidized imports of the product in question, contraction in demand or changes in the 
patterns of consumption, trade restrictive practices of and competition between the foreign and 
domestic producers, developments in technology and the export performance and productivity of 
the domestic industry.

15.6 The effect of the subsidized imports shall be assessed in relation to the domestic produc-
tion of the like product when available data permit the separate identification of that production 
on the basis of such criteria as the production process, producers’ sales and profits. If such sepa-
rate identification of that production is not possible, the effects of the subsidized imports shall be 
assessed by the examination of the production of the narrowest group or range of products, which 
includes the like product, for which the necessary information can be provided.

15.7 A determination of a threat of material injury shall be based on facts and not merely on 
allegation, conjecture or remote possibility. The change in circumstances which would create a situ-
ation in which the subsidy would cause injury must be clearly foreseen and imminent. In making 
a determination regarding the existence of a threat of material injury, the investigating authorities 
should consider, inter alia, such factors as: 
 (i) nature of the subsidy or subsidies in question and the trade effects likely to arise 

therefrom; 
 (ii) a significant rate of increase of subsidized imports into the domestic market indi-

cating the likelihood of substantially increased importation; 
 (iii) sufficient freely disposable, or an imminent, substantial increase in, capacity of the 

exporter indicating the likelihood of substantially increased subsidized exports 
to the importing Member’s market, taking into account the availability of other 
export markets to absorb any additional exports; 

 (iv) whether imports are entering at prices that will have a significant depressing or 
suppressing effect on domestic prices, and would likely increase demand for fur-
ther imports; and

 (v) inventories of the product being investigated. 
No one of these factors by itself can necessarily give decisive guidance but the totality of the fac-
tors considered must lead to the conclusion that further subsidized exports are imminent and that, 
unless protective action is taken, material injury would occur.

47  As set forth in paragraphs 2 and 4.
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15.8 With respect to cases where injury is threatened by subsidized imports, the application of 
countervailing measures shall be considered and decided with special care.

Article 16. Definition of domestic industry

16.1 For the purposes of this Agreement, the term “domestic industry” shall, except as pro-
vided in paragraph 2, be interpreted as referring to the domestic producers as a whole of the like 
products or to those of them whose collective output of the products constitutes a major proportion 
of the total domestic production of those products, except that when producers are related48 to the 
exporters or importers or are themselves importers of the allegedly subsidized product or a like 
product from other countries, the term “domestic industry” may be interpreted as referring to the 
rest of the producers.

16.2 In exceptional circumstances, the territory of a Member may, for the production in ques-
tion, be divided into two or more competitive markets and the producers within each market may 
be regarded as a separate industry if (a) the producers within such market sell all or almost all of 
their production of the product in question in that market, and (b) the demand in that market is 
not to any substantial degree supplied by producers of the product in question located elsewhere in 
the territory. In such circumstances, injury may be found to exist even where a major portion of the 
total domestic industry is not injured, provided there is a concentration of subsidized imports into 
such an isolated market and provided further that the subsidized imports are causing injury to the 
producers of all or almost all of the production within such market.

16.3 When the domestic industry has been interpreted as referring to the producers in a cer-
tain area, i.e. a market as defined in paragraph 2, countervailing duties shall be levied only on the 
products in question consigned for final consumption to that area. When the constitutional law of 
the importing Member does not permit the levying of countervailing duties on such a basis, the 
importing Member may levy the countervailing duties without limitation only if (a) the exporters 
shall have been given an opportunity to cease exporting at subsidized prices to the area concerned 
or otherwise give assurances pursuant to Article 18, and adequate assurances in this regard have 
not been promptly given, and (b) such duties cannot be levied only on products of specific producers 
which supply the area in question.

16.4 Where two or more countries have reached under the provisions of paragraph 8(a) of 
Article XXIV of GATT 1994 such a level of integration that they have the characteristics of a sin-
gle, unified market, the industry in the entire area of integration shall be taken to be the domestic 
industry referred to in paragraphs 1 and 2.

16.5 The provisions of paragraph 6 of Article 15 shall be applicable to this Article.

article 17. Provisional measures

17.1 Provisional measures may be applied only if: 
(a) an investigation has been initiated in accordance with the provisions of Article 11, a 

public notice has been given to that effect and interested Members and interested parties have been 
given adequate opportunities to submit information and make comments; 

(b) a preliminary affirmative determination has been made that a subsidy exists and that 
there is injury to a domestic industry caused by subsidized imports; and

48  For the purpose of this paragraph, producers shall be deemed to be related to exporters or 
importers only if (a) one of them directly or indirectly controls the other; or (b) both of them are directly 
or indirectly controlled by a third person; or (c) together they directly or indirectly control a third per-
son, provided that there are grounds for believing or suspecting that the effect of the relationship is such 
as to cause the producer concerned to behave differently from non-related producers. For the purpose 
of this paragraph, one shall be deemed to control another when the former is legally or operationally in 
a position to exercise restraint or direction over the latter.
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(c) the authorities concerned judge such measures necessary to prevent injury being caused 
during the investigation. 

17.2 Provisional measures may take the form of provisional countervailing duties guaranteed 
by cash deposits or bonds equal to the amount of the provisionally calculated amount of subsidiza-
tion.

17.3 Provisional measures shall not be applied sooner than 60 days from the date of initiation 
of the investigation.

17.4 The application of provisional measures shall be limited to as short a period as possible, 
not exceeding four months. 

17.5 The relevant provisions of Article 19 shall be followed in the application of provisional 
measures.

article 18. Undertakings
18.1 Proceedings may49 be suspended or terminated without the imposition of provisional 

measures or countervailing duties upon receipt of satisfactory voluntary undertakings under which:
(a) the government of the exporting Member agrees to eliminate or limit the subsidy or take 

other measures concerning its effects; or
(b) the exporter agrees to revise its prices so that the investigating authorities are satisfied 

that the injurious effect of the subsidy is eliminated. Price increases under such undertakings shall 
not be higher than necessary to eliminate the amount of the subsidy. It is desirable that the price 
increases be less than the amount of the subsidy if such increases would be adequate to remove the 
injury to the domestic industry.

18.2 Undertakings shall not be sought or accepted unless the authorities of the importing 
Member have made a preliminary affirmative determination of subsidization and injury caused by 
such subsidization and, in case of undertakings from exporters, have obtained the consent of the 
exporting Member. 

18.3 Undertakings offered need not be accepted if the authorities of the importing Member 
consider their acceptance impractical, for example if the number of actual or potential exporters is 
too great, or for other reasons, including reasons of general policy. Should the case arise and where 
practicable, the authorities shall provide to the exporter the reasons which have led them to consider 
acceptance of an undertaking as inappropriate, and shall, to the extent possible, give the exporter 
an opportunity to make comments thereon.

18.4 If an undertaking is accepted, the investigation of subsidization and injury shall never-
theless be completed if the exporting Member so desires or the importing Member so decides. In 
such a case, if a negative determination of subsidization or injury is made, the undertaking shall 
automatically lapse, except in cases where such a determination is due in large part to the existence 
of an undertaking. In such cases, the authorities concerned may require that an undertaking be 
maintained for a reasonable period consistent with the provisions of this Agreement. In the event 
that an affirmative determination of subsidization and injury is made, the undertaking shall con-
tinue consistent with its terms and the provisions of this Agreement.

18.5 Price undertakings may be suggested by the authorities of the importing Member, but no 
exporter shall be forced to enter into such undertakings. The fact that governments or exporters do 
not offer such undertakings, or do not accept an invitation to do so, shall in no way prejudice the 
consideration of the case. However, the authorities are free to determine that a threat of injury is 
more likely to be realized if the subsidized imports continue.

18.6 Authorities of an importing Member may require any government or exporter from 
whom an undertaking has been accepted to provide periodically information relevant to the ful-

49  The word “may” shall not be interpreted to allow the simultaneous continuation of proceedings 
with the implementation of undertakings, except as provided in paragraph 4.
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filment of such an undertaking, and to permit verification of pertinent data. In case of violation 
of an undertaking, the authorities of the importing Member may take, under this Agreement in 
conformity with its provisions, expeditious actions which may constitute immediate application 
of provisional measures using the best information available. In such cases, definitive duties may 
be levied in accordance with this Agreement on products entered for consumption not more than 
90 days before the application of such provisional measures, except that any such retroactive assess-
ment shall not apply to imports entered before the violation of the undertaking.

article 19. Imposition and collection of countervailing duties
19.1 If, after reasonable efforts have been made to complete consultations, a Member makes a 

final determination of the existence and amount of the subsidy and that, through the effects of the 
subsidy, the subsidized imports are causing injury, it may impose a countervailing duty in accord-
ance with the provisions of this Article unless the subsidy or subsidies are withdrawn.

19.2 The decision whether or not to impose a countervailing duty in cases where all require-
ments for the imposition have been fulfilled, and the decision whether the amount of the counter-
vailing duty to be imposed shall be the full amount of the subsidy or less, are decisions to be made 
by the authorities of the importing Member. It is desirable that the imposition should be permissive 
in the territory of all Members, that the duty should be less than the total amount of the subsidy 
if such lesser duty would be adequate to remove the injury to the domestic industry, and that pro-
cedures should be established which would allow the authorities concerned to take due account of 
representations made by domestic interested parties50 whose interests might be adversely affected 
by the imposition of a countervailing duty. 

19.3 When a countervailing duty is imposed in respect of any product, such countervailing 
duty shall be levied, in the appropriate amounts in each case, on a non-discriminatory basis on 
imports of such product from all sources found to be subsidized and causing injury, except as to 
imports from those sources which have renounced any subsidies in question or from which under-
takings under the terms of this Agreement have been accepted. Any exporter whose exports are 
subject to a definitive countervailing duty but who was not actually investigated for reasons other 
than a refusal to cooperate, shall be entitled to an expedited review in order that the investigating 
authorities promptly establish an individual countervailing duty rate for that exporter.

19.4 No countervailing duty shall be levied51 on any imported product in excess of the amount 
of the subsidy found to exist, calculated in terms of subsidization per unit of the subsidized and 
exported product.

article 20. retroactivity
20.1 Provisional measures and countervailing duties shall only be applied to products which 

enter for consumption after the time when the decision under paragraph 1 of Article 17 and para-
graph 1 of Article 19, respectively, enters into force, subject to the exceptions set out in this Article.

20.2 Where a final determination of injury (but not of a threat thereof or of a material retarda-
tion of the establishment of an industry) is made or, in the case of a final determination of a threat of 
injury, where the effect of the subsidized imports would, in the absence of the provisional measures, 
have led to a determination of injury, countervailing duties may be levied retroactively for the period 
for which provisional measures, if any, have been applied.

20.3 If the definitive countervailing duty is higher than the amount guaranteed by the cash 
deposit or bond, the difference shall not be collected. If the definitive duty is less than the amount 
guaranteed by the cash deposit or bond, the excess amount shall be reimbursed or the bond released 
in an expeditious manner.

50  For the purpose of this paragraph, the term “domestic interested parties” shall include consum-
ers and industrial users of the imported product subject to investigation.

51  As used in this Agreement “levy” shall mean the definitive or final legal assessment or collec-
tion of a duty or tax.
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20.4 Except as provided in paragraph 2, where a determination of threat of injury or mate-
rial retardation is made (but no injury has yet occurred) a definitive countervailing duty may be 
imposed only from the date of the determination of threat of injury or material retardation, and any 
cash deposit made during the period of the application of provisional measures shall be refunded 
and any bonds released in an expeditious manner.

20.5 Where a final determination is negative, any cash deposit made during the period of the 
application of provisional measures shall be refunded and any bonds released in an expeditious 
manner.

20.6 In critical circumstances where for the subsidized product in question the authorities find 
that injury which is difficult to repair is caused by massive imports in a relatively short period of a 
product benefiting from subsidies paid or bestowed inconsistently with the provisions of GATT 1994 
and of this Agreement and where it is deemed necessary, in order to preclude the recurrence of such 
injury, to assess countervailing duties retroactively on those imports, the definitive countervailing 
duties may be assessed on imports which were entered for consumption not more than 90 days prior 
to the date of application of provisional measures.

article 21. Duration and review of countervailing duties and undertakings

21.1 A countervailing duty shall remain in force only as long as and to the extent necessary to 
counteract subsidization which is causing injury.

21.2 The authorities shall review the need for the continued imposition of the duty, where war-
ranted, on their own initiative or, provided that a reasonable period of time has elapsed since the 
imposition of the definitive countervailing duty, upon request by any interested party which submits 
positive information substantiating the need for a review. Interested parties shall have the right to 
request the authorities to examine whether the continued imposition of the duty is necessary to off-
set subsidization, whether the injury would be likely to continue or recur if the duty were removed 
or varied, or both. If, as a result of the review under this paragraph, the authorities determine that 
the countervailing duty is no longer warranted, it shall be terminated immediately.

21.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive countervailing duty 
shall be terminated on a date not later than five years from its imposition (or from the date of the 
most recent review under paragraph 2 if that review has covered both subsidization and injury, 
or under this paragraph), unless the authorities determine, in a review initiated before that date 
on their own initiative or upon a duly substantiated request made by or on behalf of the domestic 
industry within a reasonable period of time prior to that date, that the expiry of the duty would be 
likely to lead to continuation or recurrence of subsidization and injury.52 The duty may remain in 
force pending the outcome of such a review.

21.4 The provisions of Article 12 regarding evidence and procedure shall apply to any review 
carried out under this Article. Any such review shall be carried out expeditiously and shall normally 
be concluded within 12 months of the date of initiation of the review.

21.5 The provisions of this Article shall apply mutatis mutandis to undertakings accepted 
under Article 18.

article 22. Public notice and explanation of determinations

22.1 When the authorities are satisfied that there is sufficient evidence to justify the initiation 
of an investigation pursuant to Article 11, the Member or Members the products of which are subject 
to such investigation and other interested parties known to the investigating authorities to have an 
interest therein shall be notified and a public notice shall be given.

52  When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the 
most recent assessment proceeding that no duty is to be levied shall not by itself require the authorities 
to terminate the definitive duty.
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22.2 A public notice of the initiation of an investigation shall contain, or otherwise make avail-
able through a separate report,53 adequate information on the following:

 (i) the name of the exporting country or countries and the product involved;

 (ii) the date of initiation of the investigation;

 (iii) a description of the subsidy practice or practices to be investigated;

 (iv) a summary of the factors on which the allegation of injury is based;

 (v) the address to which representations by interested Members and interested parties 
should be directed; and 

 (vi) the time-limits allowed to interested Members and interested parties for making 
their views known.

22.3 Public notice shall be given of any preliminary or final determination, whether affirmative 
or negative, of any decision to accept an undertaking pursuant to Article 18, of the termination of 
such an undertaking, and of the termination of a definitive countervailing duty. Each such notice 
shall set forth, or otherwise make available through a separate report, in sufficient detail the find-
ings and conclusions reached on all issues of fact and law considered material by the investigating 
authorities. All such notices and reports shall be forwarded to the Member or Members the products 
of which are subject to such determination or undertaking and to other interested parties known 
to have an interest therein.

22.4 A public notice of the imposition of provisional measures shall set forth, or otherwise 
make available through a separate report, sufficiently detailed explanations for the preliminary 
determinations on the existence of a subsidy and injury and shall refer to the matters of fact and law 
which have led to arguments being accepted or rejected. Such a notice or report shall, due regard 
being paid to the requirement for the protection of confidential information, contain in particular:

 (i) the names of the suppliers or, when this is impracticable, the supplying countries 
involved;

 (ii) a description of the product which is sufficient for customs purposes;

 (iii) the amount of subsidy established and the basis on which the existence of a subsidy 
has been determined;

 (iv) considerations relevant to the injury determination as set out in Article 15;

 (v) the main reasons leading to the determination.

22.5 A public notice of conclusion or suspension of an investigation in the case of an affirma-
tive determination providing for the imposition of a definitive duty or the acceptance of an under-
taking shall contain, or otherwise make available through a separate report, all relevant information 
on the matters of fact and law and reasons which have led to the imposition of final measures or 
the acceptance of an undertaking, due regard being paid to the requirement for the protection of 
confidential information. In particular, the notice or report shall contain the information described 
in paragraph 4, as well as the reasons for the acceptance or rejection of relevant arguments or claims 
made by interested Members and by the exporters and importers.

22.6 A public notice of the termination or suspension of an investigation following the accept-
ance of an undertaking pursuant to Article 18 shall include, or otherwise make available through a 
separate report, the non-confidential part of this undertaking.

22.7 The provisions of this Article shall apply mutatis mutandis to the initiation and comple-
tion of reviews pursuant to Article 21 and to decisions under Article 20 to apply duties retroactively.

53  Where authorities provide information and explanations under the provisions of this Article in 
a separate report, they shall ensure that such report is readily available to the public.
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article 23. Judicial review

Each Member whose national legislation contains provisions on countervailing duty measures 
shall maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia, 
of the prompt review of administrative actions relating to final determinations and reviews of deter-
minations within the meaning of Article 21. Such tribunals or procedures shall be independent of 
the authorities responsible for the determination or review in question, and shall provide all inter-
ested parties who participated in the administrative proceeding and are directly and individually 
affected by the administrative actions with access to review.

Part VI: InStItUtIonS

article 24. Committee on subsidies and countervailing measures and subsidiary bodies

24.1 There is hereby established a Committee on Subsidies and Countervailing Measures com-
posed of representatives from each of the Members. The Committee shall elect its own Chairman 
and shall meet not less than twice a year and otherwise as envisaged by relevant provisions of this 
Agreement at the request of any Member. The Committee shall carry out responsibilities as assigned 
to it under this Agreement or by the Members and it shall afford Members the opportunity of con-
sulting on any matter relating to the operation of the Agreement or the furtherance of its objectives. 
The WTO Secretariat shall act as the secretariat to the Committee.

24.2 The Committee may set up subsidiary bodies as appropriate.

24.3 The Committee shall establish a Permanent Group of Experts composed of five independ-
ent persons, highly qualified in the fields of subsidies and trade relations. The experts will be elected 
by the Committee and one of them will be replaced every year. The PGE may be requested to assist a 
panel, as provided for in paragraph 5 of Article 4. The Committee may also seek an advisory opinion 
on the existence and nature of any subsidy.

24.4 The PGE may be consulted by any Member and may give advisory opinions on the nature 
of any subsidy proposed to be introduced or currently maintained by that Member. Such advisory 
opinions will be confidential and may not be invoked in proceedings under Article 7.

24.5 In carrying out their functions, the Committee and any subsidiary bodies may consult 
with and seek information from any source they deem appropriate. However, before the Committee 
or a subsidiary body seeks such information from a source within the jurisdiction of a Member, it 
shall inform the Member involved.

Part VII: notIFICatIon anD SUrVeIllanCe

Article 25. Notifications

25.1 Members agree that, without prejudice to the provisions of paragraph 1 of Article XVI of 
GATT 1994, their notifications of subsidies shall be submitted not later than 30 June of each year 
and shall conform to the provisions of paragraphs 2 through 6.

25.2 Members shall notify any subsidy as defined in paragraph 1 of Article 1, which is specific 
within the meaning of Article 2, granted or maintained within their territories.

25.3 The content of notifications should be sufficiently specific to enable other Members to 
evaluate the trade effects and to understand the operation of notified subsidy programmes. In this 
connection, and without prejudice to the contents and form of the questionnaire on subsidies,54 
Members shall ensure that their notifications contain the following information:

 (i) form of a subsidy (i.e. grant, loan, tax concession, etc.);

54  The Committee shall establish a Working Party to review the contents and form of the question-
naire as contained in BISD 9S/193-194.
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 (ii) subsidy per unit or, in cases where this is not possible, the total amount or the 
annual amount budgeted for that subsidy (indicating, if possible, the average sub-
sidy per unit in the previous year);

 (iii) policy objective and/or purpose of a subsidy;

 (iv) duration of a subsidy and/or any other time-limits attached to it;

 (v) statistical data permitting an assessment of the trade effects of a subsidy.

25.4 Where specific points in paragraph 3 have not been addressed in a notification, an expla-
nation shall be provided in the notification itself.

25.5 If subsidies are granted to specific products or sectors, the notifications should be organ-
ized by product or sector.

25.6 Members which consider that there are no measures in their territories requiring noti-
fication under paragraph 1 of Article XVI of GATT 1994 and this Agreement shall so inform the 
Secretariat in writing.

25.7 Members recognize that notification of a measure does not prejudge either its legal sta-
tus under GATT 1994 and this Agreement, the effects under this Agreement, or the nature of the 
measure itself.

25.8 Any Member may, at any time, make a written request for information on the nature and 
extent of any subsidy granted or maintained by another Member (including any subsidy referred to 
in Part IV), or for an explanation of the reasons for which a specific measure has been considered as 
not subject to the requirement of notification.

25.9 Members so requested shall provide such information as quickly as possible and in a 
comprehensive manner, and shall be ready, upon request, to provide additional information to the 
requesting Member. In particular, they shall provide sufficient details to enable the other Member 
to assess their compliance with the terms of this Agreement. Any Member which considers that 
such information has not been provided may bring the matter to the attention of the Committee.

25.10 Any Member which considers that any measure of another Member having the effects 
of a subsidy has not been notified in accordance with the provisions of paragraph 1 of Article XVI 
of GATT 1994 and this Article may bring the matter to the attention of such other Member. If the 
alleged subsidy is not thereafter notified promptly, such Member may itself bring the alleged subsidy 
in question to the notice of the Committee.

25.11 Members shall report without delay to the Committee all preliminary or final actions 
taken with respect to countervailing duties. Such reports shall be available in the Secretariat for 
inspection by other Members. Members shall also submit, on a semiannual basis, reports on any 
countervailing duty actions taken within the preceding six months. The semiannual reports shall 
be submitted on an agreed standard form.

25.12 Each Member shall notify the Committee (a) which of its authorities are competent to 
initiate and conduct investigations referred to in Article 11 and (b) its domestic procedures govern-
ing the initiation and conduct of such investigations.

article 26. Surveillance

26.1 The Committee shall examine new and full notifications submitted under paragraph 1 of 
Article XVI of GATT 1994 and paragraph 1 of Article 25 of this Agreement at special sessions held 
every third year. Notifications submitted in the intervening years (updating notifications) shall be 
examined at each regular meeting of the Committee.
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26.2 The Committee shall examine reports submitted under paragraph 11 of Article 25 at each 
regular meeting of the Committee.

Part VIII: DeVeloPInG CoUntrY MeMBerS

article 27. Special and differential treatment of developing country Members

27.1 Members recognize that subsidies may play an important role in economic development 
programmes of developing country Members.

27.2 The prohibition of paragraph 1(a) of Article 3 shall not apply to: 
(a) developing country Members referred to in Annex VII.
(b) other developing country Members for a period of eight years from the date of entry into 

force of the WTO Agreement, subject to compliance with the provisions in paragraph  4.
27.3 The prohibition of paragraph 1(b) of Article 3 shall not apply to developing country Mem-

bers for a period of five years, and shall not apply to least developed country Members for a period 
of eight years, from the date of entry into force of the WTO Agreement.

27.4 Any developing country Member referred to in paragraph 2(b) shall phase out its export 
subsidies within the eight-year period, preferably in a progressive manner. However, a developing 
country Member shall not increase the level of its export subsidies55, and shall eliminate them within 
a period shorter than that provided for in this paragraph when the use of such export subsidies is 
inconsistent with its development needs. If a developing country Member deems it necessary to 
apply such subsidies beyond the 8-year period, it shall not later than one year before the expiry of 
this period enter into consultation with the Committee, which will determine whether an exten-
sion of this period is justified, after examining all the relevant economic, financial and development 
needs of the developing country Member in question. If the Committee determines that the exten-
sion is justified, the developing country Member concerned shall hold annual consultations with 
the Committee to determine the necessity of maintaining the subsidies. If no such determination 
is made by the Committee, the developing country Member shall phase out the remaining export 
subsidies within two years from the end of the last authorized period. 

27.5 A developing country Member which has reached export competitiveness in any given 
product shall phase out its export subsidies for such product(s) over a period of two years. However, 
for a developing country Member which is referred to in Annex VII and which has reached export 
competitiveness in one or more products, export subsidies on such products shall be gradually 
phased out over a period of eight years. 

27.6 Export competitiveness in a product exists if a developing country Member’s exports of 
that product have reached a share of at least 3.25 per cent in world trade of that product for two 
consecutive calendar years. Export competitiveness shall exist either (a) on the basis of notification 
by the developing country Member having reached export competitiveness, or (b) on the basis of a 
computation undertaken by the Secretariat at the request of any Member. For the purpose of this 
paragraph, a product is defined as a section heading of the Harmonized System Nomenclature. The 
Committee shall review the operation of this provision five years from the date of the entry into 
force of the WTO Agreement.

27.7 The provisions of Article 4 shall not apply to a developing country Member in the case 
of export subsidies which are in conformity with the provisions of paragraphs 2 through 5. The 
relevant provisions in such a case shall be those of Article 7.

27.8 There shall be no presumption in terms of paragraph 1 of Article 6 that a subsidy granted 
by a developing country Member results in serious prejudice, as defined in this Agreement. Such 

55  For a developing country Member not granting export subsidies as of the date of entry into 
force of the WTO Agreement, this paragraph shall apply on the basis of the level of export subsidies 
granted in 1986. 
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serious prejudice, where applicable under the terms of paragraph 9, shall be demonstrated by posi-
tive evidence, in accordance with the provisions of paragraphs 3 through 8 of Article 6.

27.9 Regarding actionable subsidies granted or maintained by a developing country Member 
other than those referred to in paragraph 1 of Article 6, action may not be authorized or taken 
under Article 7 unless nullification or impairment of tariff concessions or other obligations under 
GATT 1994 is found to exist as a result of such a subsidy, in such a way as to displace or impede 
imports of a like product of another Member into the market of the subsidizing developing country 
Member or unless injury to a domestic industry in the market of an importing Member occurs.

27.10 Any countervailing duty investigation of a product originating in a developing country 
Member shall be terminated as soon as the authorities concerned determine that:

(a) the overall level of subsidies granted upon the product in question does not exceed 
2 per cent of its value calculated on a per unit basis; or

(b) the volume of the subsidized imports represents less than 4 per cent of the total imports 
of the like product in the importing Member, unless imports from developing country Members 
whose individual shares of total imports represent less than 4 per cent collectively account for more 
than 9 per cent of the total imports of the like product in the importing Member.

27.11 For those developing country Members within the scope of paragraph 2(b) which have 
eliminated export subsidies prior to the expiry of the period of eight years from the date of entry into 
force of the WTO Agreement, and for those developing country Members referred to in Annex VII, 
the number in paragraph 10(a) shall be 3 per cent rather than 2 per cent. This provision shall apply 
from the date that the elimination of export subsidies is notified to the Committee, and for so long as 
export subsidies are not granted by the notifying developing country Member. This provision shall 
expire eight years from the date of entry into force of the WTO Agreement.

27.12 The provisions of paragraphs 10 and 11 shall govern any determination of de minimis 
under paragraph 3 of Article 15.

27.13 The provisions of Part III shall not apply to direct forgiveness of debts, subsidies to 
cover social costs, in whatever form, including relinquishment of government revenue and other 
transfer of liabilities when such subsidies are granted within and directly linked to a privatization 
programme of a developing country Member, provided that both such programme and the subsidies 
involved are granted for a limited period and notified to the Committee and that the programme 
results in eventual privatization of the enterprise concerned.

27.14 The Committee shall, upon request by an interested Member, undertake a review of a 
specific export subsidy practice of a developing country Member to examine whether the practice 
is in conformity with its development needs.

27.15 The Committee shall, upon request by an interested developing country Member, under-
take a review of a specific countervailing measure to examine whether it is consistent with the 
provisions of paragraphs 10 and 11 as applicable to the developing country Member in question.

Part IX: tranSItIonal arranGeMentS

article 28. existing programmes

28.1 Subsidy programmes which have been established within the territory of any Member 
before the date on which such a Member signed the WTO Agreement and which are inconsistent 
with the provisions of this Agreement shall be:

(a) notified to the Committee not later than 90 days after the date of entry into force of the 
WTO Agreement for such Member; and

(b) brought into conformity with the provisions of this Agreement within three years of the 
date of entry into force of the WTO Agreement for such Member and until then shall not be subject 
to Part II.
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28.2 No Member shall extend the scope of any such programme, nor shall such a programme 
be renewed upon its expiry.

article 29. transformation into a market economy
29.1 Members in the process of transformation from a centrally-planned into a market, free-

enterprise economy may apply programmes and measures necessary for such a transformation.
29.2 For such Members, subsidy programmes falling within the scope of Article 3, and noti-

fied according to paragraph 3, shall be phased out or brought into conformity with Article 3 within 
a period of seven years from the date of entry into force of the WTO Agreement. In such a case, 
Article 4 shall not apply. In addition during the same period:

(a) Subsidy programmes falling within the scope of paragraph 1(d) of Article 6 shall not be 
actionable under Article 7;

(b) With respect to other actionable subsidies, the provisions of paragraph 9 of Article 27 
shall apply.

29.3 Subsidy programmes falling within the scope of Article 3 shall be notified to the Commit-
tee by the earliest practicable date after the date of entry into force of the WTO Agreement. Further 
notifications of such subsidies may be made up to two years after the date of entry into force of the 
WTO Agreement.

29.4 In exceptional circumstances Members referred to in paragraph 1 may be given depar-
tures from their notified programmes and measures and their time-frame by the Committee if such 
departures are deemed necessary for the process of transformation.

Part X: DISPUte SettleMent

article 30
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 

Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under 
this Agreement, except as otherwise specifically provided herein.

Part XI: FInal ProVISIonS

article 31. Provisional application
 The provisions of paragraph 1 of Article 6 and the provisions of Article 8 and Article 9 shall 

apply for a period of five years, beginning with the date of entry into force of the WTO Agreement. 
Not later than 180 days before the end of this period, the Committee shall review the operation of 
those provisions, with a view to determining whether to extend their application, either as presently 
drafted or in a modified form, for a further period.

Article 32. Other final provisions
32.1 No specific action against a subsidy of another Member can be taken except in accordance 

with the provisions of GATT 1994, as interpreted by this Agreement.56

32.2 Reservations may not be entered in respect of any of the provisions of this Agreement 
without the consent of the other Members.

32.3 Subject to paragraph 4, the provisions of this Agreement shall apply to investigations, and 
reviews of existing measures, initiated pursuant to applications which have been made on or after 
the date of entry into force for a Member of the WTO Agreement.

56  This paragraph is not intended to preclude action under other relevant provisions of GATT 1994, 
where appropriate.
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32.4 For the purposes of paragraph 3 of Article 21, existing countervailing measures shall 
be deemed to be imposed on a date not later than the date of entry into force for a Member of the 
WTO Agreement, except in cases in which the domestic legislation of a Member in force at that date 
already included a clause of the type provided for in that paragraph.

32.5 Each Member shall take all necessary steps, of a general or particular character, to ensure, 
not later than the date of entry into force of the WTO Agreement for it, the conformity of its laws, 
regulations and administrative procedures with the provisions of this Agreement as they may apply 
to the Member in question.

32.6 Each Member shall inform the Committee of any changes in its laws and regulations 
relevant to this Agreement and in the administration of such laws and regulations.

32.7 The Committee shall review annually the implementation and operation of this Agree-
ment, taking into account the objectives thereof. The Committee shall inform annually the Council 
for Trade in Goods of developments during the period covered by such reviews.

32.8 The Annexes to this Agreement constitute an integral part thereof. 

anneX I 
IllUStratIVe lISt oF eXPort SUBSIDIeS

(a) The provision by governments of direct subsidies to a firm or an industry contingent 
upon export performance.

(b) Currency retention schemes or any similar practices which involve a bonus on exports.
(c) Internal transport and freight charges on export shipments, provided or mandated by 

governments, on terms more favourable than for domestic shipments.
(d) The provision by governments or their agencies either directly or indirectly through gov-

ernment-mandated schemes, of imported or domestic products or services for use in the production 
of exported goods, on terms or conditions more favourable than for provision of like or directly 
competitive products or services for use in the production of goods for domestic consumption, if 
(in the case of products) such terms or conditions are more favourable than those commercially 
available57 on world markets to their exporters.

57  The term “commercially available” means that the choice between domestic and imported prod-
ucts is unrestricted and depends only on commercial considerations.
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(e) The full or partial exemption, remission, or deferral specifically related to exports, of 
direct taxes58 or social welfare charges paid or payable by industrial or commercial enterprises.59

(f ) The allowance of special deductions directly related to exports or export performance, 
over and above those granted in respect to production for domestic consumption, in the calculation 
of the base on which direct taxes are charged.

(g) The exemption or remission, in respect of the production and distribution of exported 
products, of indirect taxes58 in excess of those levied in respect of the production and distribution 
of like products when sold for domestic consumption.

(h) The exemption, remission or deferral of prior-stage cumulative indirect taxes58 on goods 
or services used in the production of exported products in excess of the exemption, remission or 
deferral of like prior-stage cumulative indirect taxes on goods or services used in the production of 
like products when sold for domestic consumption; provided, however, that prior-stage cumulative 
indirect taxes may be exempted, remitted or deferred on exported products even when not exempt-
ed, remitted or deferred on like products when sold for domestic consumption, if the prior-stage 
cumulative indirect taxes are levied on inputs that are consumed in the production of the exported 
product (making normal allowance for waste).60 This item shall be interpreted in accordance with 
the guidelines on consumption of inputs in the production process contained in Annex II.

(i) The remission or drawback of import charges58 in excess of those levied on imported 
inputs that are consumed in the production of the exported product (making normal allowance for 

58  For the purpose of this Agreement:
  The term “direct taxes” shall mean taxes on wages, profits, interests, rents, royalties, and all 

other forms of income, and taxes on the ownership of real property;
  The term “import charges” shall mean tariffs, duties, and other fiscal charges not elsewhere 

enumerated in this note that are levied on imports;
  The term “indirect taxes” shall mean sales, excise, turnover, value added, franchise, stamp, 

transfer, inventory and equipment taxes, border taxes and all taxes other than direct taxes and import 
charges;

  “Prior-stage” indirect taxes are those levied on goods or services used directly or indirectly 
in making the product;

  “Cumulative” indirect taxes are multi-staged taxes levied where there is no mechanism for 
subsequent crediting of the tax if the goods or services subject to tax at one stage of production are used 
in a succeeding stage of production;

  “Remission” of taxes includes the refund or rebate of taxes;
  “Remission or drawback” includes the full or partial exemption or deferral of import charges.
59  The Members recognize that deferral need not amount to an export subsidy where, for example, 

appropriate interest charges are collected. The Members reaffirm the principle that prices for goods in 
transactions between exporting enterprises and foreign buyers under their or under the same control 
should for tax purposes be the prices which would be charged between independent enterprises acting 
at arm’s length. Any Member may draw the attention of another Member to administrative or other 
practices which may contravene this principle and which result in a significant saving of direct taxes 
in export transactions. In such circumstances the Members shall normally attempt to resolve their dif-
ferences using the facilities of existing bilateral tax treaties or other specific international mechanisms, 
without prejudice to the rights and obligations of Members under GATT 1994, including the right of 
consultation created in the preceding sentence.

 Paragraph (e) is not intended to limit a Member from taking measures to avoid the double taxa-
tion of foreign-source income earned by its enterprises or the enterprises of another Member.

60  Paragraph (h) does not apply to value-added tax systems and border-tax adjustment in lieu 
thereof; the problem of the excessive remission of value-added taxes is exclusively covered by para-
graph (g).
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waste); provided, however, that in particular cases a firm may use a quantity of home market inputs 
equal to, and having the same quality and characteristics as, the imported inputs as a substitute for 
them in order to benefit from this provision if the import and the corresponding export operations 
both occur within a reasonable time period, not to exceed two years. This item shall be interpreted 
in accordance with the guidelines on consumption of inputs in the production process contained 
in Annex II and the guidelines in the determination of substitution drawback systems as export 
subsidies contained in Annex III.

(j) The provision by governments (or special institutions controlled by governments) of 
export credit guarantee or insurance programmes, of insurance or guarantee programmes against 
increases in the cost of exported products or of exchange risk programmes, at premium rates which 
are inadequate to cover the long-term operating costs and losses of the programmes.

(k) The grant by governments (or special institutions controlled by and/or acting under the 
authority of governments) of export credits at rates below those which they actually have to pay for 
the funds so employed (or would have to pay if they borrowed on international capital markets in 
order to obtain funds of the same maturity and other credit terms and denominated in the same cur-
rency as the export credit), or the payment by them of all or part of the costs incurred by exporters 
or financial institutions in obtaining credits, in so far as they are used to secure a material advantage 
in the field of export credit terms.

Provided, however, that if a Member is a party to an international undertaking on official 
export credits to which at least twelve original Members to this Agreement are parties as of 1 Janu-
ary 1979 (or a successor undertaking which has been adopted by those original Members), or if in 
practice a Member applies the interest rates provisions of the relevant undertaking, an export credit 
practice which is in conformity with those provisions shall not be considered an export subsidy 
prohibited by this Agreement.

(l) Any other charge on the public account constituting an export subsidy in the sense of 
Article XVI of GATT 1994.

anneX II 
GUIDelIneS on ConSUMPtIon oF InPUtS In tHe ProDUCtIon ProCeSS61

I

1. Indirect tax rebate schemes can allow for exemption, remission or deferral of prior-stage 
cumulative indirect taxes levied on inputs that are consumed in the production of the exported 
product (making normal allowance for waste). Similarly, drawback schemes can allow for the remis-
sion or drawback of import charges levied on inputs that are consumed in the production of the 
exported product (making normal allowance for waste).

2. The Illustrative List of Export Subsidies in Annex I of this Agreement makes reference to 
the term “inputs that are consumed in the production of the exported product” in paragraphs (h) 
and (i). Pursuant to paragraph (h), indirect tax rebate schemes can constitute an export subsidy to 
the extent that they result in exemption, remission or deferral of prior-stage cumulative indirect 
taxes in excess of the amount of such taxes actually levied on inputs that are consumed in the pro-
duction of the exported product. Pursuant to paragraph (i), drawback schemes can constitute an 
export subsidy to the extent that they result in a remission or drawback of import charges in excess 
of those actually levied on inputs that are consumed in the production of the exported product. 
Both paragraphs stipulate that normal allowance for waste must be made in findings regarding 
consumption of inputs in the production of the exported product. Paragraph (i) also provides for 
substitution, where appropriate.

61  Inputs consumed in the production process are inputs physically incorporated, energy, fuels 
and oil used in the production process and catalysts which are consumed in the course of their use to 
obtain the exported product.
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II

In examining whether inputs are consumed in the production of the exported product, as part 
of a countervailing duty investigation pursuant to this Agreement, investigating authorities should 
proceed on the following basis:

1. Where it is alleged that an indirect tax rebate scheme, or a drawback scheme, conveys a 
subsidy by reason of over-rebate or excess drawback of indirect taxes or import charges on inputs 
consumed in the production of the exported product, the investigating authorities should first 
determine whether the government of the exporting Member has in place and applies a system or 
procedure to confirm which inputs are consumed in the production of the exported product and 
in what amounts. Where such a system or procedure is determined to be applied, the investigating 
authorities should then examine the system or procedure to see whether it is reasonable, effective 
for the purpose intended, and based on generally accepted commercial practices in the country of 
export. The investigating authorities may deem it necessary to carry out, in accordance with para-
graph 6 of Article 12, certain practical tests in order to verify information or to satisfy themselves 
that the system or procedure is being effectively applied.

2. Where there is no such system or procedure, where it is not reasonable, or where it is insti-
tuted and considered reasonable but is found not to be applied or not to be applied effectively, a 
further examination by the exporting Member based on the actual inputs involved would need to 
be carried out in the context of determining whether an excess payment occurred. If the investigat-
ing authorities deemed it necessary, a further examination would be carried out in accordance with 
paragraph 1.

3. Investigating authorities should treat inputs as physically incorporated if such inputs are 
used in the production process and are physically present in the product exported. The Members 
note that an input need not be present in the final product in the same form in which it entered the 
production process.

4. In determining the amount of a particular input that is consumed in the production of the 
exported product, a “normal allowance for waste” should be taken into account, and such waste 
should be treated as consumed in the production of the exported product. The term “waste” refers 
to that portion of a given input which does not serve an independent function in the production 
process, is not consumed in the production of the exported product (for reasons such as inefficien-
cies) and is not recovered, used or sold by the same manufacturer.

5. The investigating authority’s determination of whether the claimed allowance for waste is 
“normal” should take into account the production process, the average experience of the industry in 
the country of export, and other technical factors, as appropriate. The investigating authority should 
bear in mind that an important question is whether the authorities in the exporting Member have 
reasonably calculated the amount of waste, when such an amount is intended to be included in the 
tax or duty rebate or remission.

anneX III. 
 GUIDelIneS In tHe DeterMInatIon oF SUBStItUtIon DraWBaCK SYSteMS  

aS eXPort SUBSIDIeS

I

Drawback systems can allow for the refund or drawback of import charges on inputs which are 
consumed in the production process of another product and where the export of this latter product 
contains domestic inputs having the same quality and characteristics as those substituted for the 
imported inputs. Pursuant to paragraph (i) of the Illustrative List of Export Subsidies in Annex I, 
substitution drawback systems can constitute an export subsidy to the extent that they result in an 
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excess drawback of the import charges levied initially on the imported inputs for which drawback 
is being claimed.

II
In examining any substitution drawback system as part of a countervailing duty investigation 

pursuant to this Agreement, investigating authorities should proceed on the following basis:
1. Paragraph (i) of the Illustrative List stipulates that home market inputs may be substituted 

for imported inputs in the production of a product for export provided such inputs are equal in 
quantity to, and have the same quality and characteristics as, the imported inputs being substituted. 
The existence of a verification system or procedure is important because it enables the government 
of the exporting Member to ensure and demonstrate that the quantity of inputs for which drawback 
is claimed does not exceed the quantity of similar products exported, in whatever form, and that 
there is not drawback of import charges in excess of those originally levied on the imported inputs 
in question.

2. Where it is alleged that a substitution drawback system conveys a subsidy, the investigating 
authorities should first proceed to determine whether the government of the exporting Member 
has in place and applies a verification system or procedure. Where such a system or procedure is 
determined to be applied, the investigating authorities should then examine the verification proce-
dures to see whether they are reasonable, effective for the purpose intended, and based on generally 
accepted commercial practices in the country of export. To the extent that the procedures are deter-
mined to meet this test and are effectively applied, no subsidy should be presumed to exist. It may 
be deemed necessary by the investigating authorities to carry out, in accordance with paragraph 6 
of Article 12, certain practical tests in order to verify information or to satisfy themselves that the 
verification procedures are being effectively applied.

3. Where there are no verification procedures, where they are not reasonable, or where such 
procedures are instituted and considered reasonable but are found not to be actually applied or 
not applied effectively, there may be a subsidy. In such cases a further examination by the export-
ing Member based on the actual transactions involved would need to be carried out to determine 
whether an excess payment occurred. If the investigating authorities deemed it necessary, a further 
examination would be carried out in accordance with paragraph 2.

4. The existence of a substitution drawback provision under which exporters are allowed to 
select particular import shipments on which drawback is claimed should not of itself be considered 
to convey a subsidy.

5. An excess drawback of import charges in the sense of paragraph (i) would be deemed to 
exist where governments paid interest on any monies refunded under their drawback schemes, to 
the extent of the interest actually paid or payable.

anneX IV. 
CalCUlatIon oF tHe total aD ValoreM SUBSIDIZatIon 

(ParaGraPH 1(a) oF artICle 6)62

1. Any calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6 
shall be done in terms of the cost to the granting government.

2. Except as provided in paragraphs 3 through 5, in determining whether the overall rate of 
subsidization exceeds 5 per cent of the value of the product, the value of the product shall be calcu-

62  An understanding among Members should be developed, as necessary, on matters which are 
not specified in this Annex or which need further clarification for the purposes of paragraph 1(a) of 
Article 6.
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lated as the total value of the recipient firm’s63 sales in the most recent 12-month period, for which 
sales data is available, preceding the period in which the subsidy is granted.64

3. Where the subsidy is tied to the production or sale of a given product, the value of the 
product shall be calculated as the total value of the recipient firm’s sales of that product in the most 
recent 12-month period, for which sales data is available, preceding the period in which the subsidy 
is granted.

4. Where the recipient firm is in a startup situation, serious prejudice shall be deemed to exist 
if the overall rate of subsidization exceeds 15 per cent of the total funds invested. For purposes of 
this paragraph, a startup period will not extend beyond the first year of production.65

5. Where the recipient firm is located in an inflationary economy country, the value of the 
product shall be calculated as the recipient firm’s total sales (or sales of the relevant product, if the 
subsidy is tied) in the preceding calendar year indexed by the rate of inflation experienced in the 12 
months preceding the month in which the subsidy is to be given.

6. In determining the overall rate of subsidization in a given year, subsidies given under dif-
ferent programmes and by different authorities in the territory of a Member shall be aggregated.

7. Subsidies granted prior to the date of entry into force of the WTO Agreement, the benefits 
of which are allocated to future production, shall be included in the overall rate of subsidization.

8. Subsidies which are non-actionable under relevant provisions of this Agreement shall not be 
included in the calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6.

anneX V 
ProCeDUreS For DeVeloPInG InForMatIon ConCernInG SerIoUS PreJUDICe

1. Every Member shall cooperate in the development of evidence to be examined by a panel 
in procedures under paragraphs 4 through 6 of Article 7. The parties to the dispute and any third-
country Member concerned shall notify to the DSB, as soon as the provisions of paragraph 4 of Arti-
cle 7 have been invoked, the organization responsible for administration of this provision within its 
territory and the procedures to be used to comply with requests for information.

2. In cases where matters are referred to the DSB under paragraph 4 of Article 7, the DSB 
shall, upon request, initiate the procedure to obtain such information from the government of the 
subsidizing Member as necessary to establish the existence and amount of subsidization, the value 
of total sales of the subsidized firms, as well as information necessary to analyze the adverse effects 
caused by the subsidized product.66 This process may include, where appropriate, presentation of 
questions to the government of the subsidizing Member and of the complaining Member to collect 
information, as well as to clarify and obtain elaboration of information available to the parties to a 
dispute through the notification procedures set forth in Part VII.67

3. In the case of effects in third-country markets, a party to a dispute may collect information, 
including through the use of questions to the government of the third-country Member, necessary 
to analyse adverse effects, which is not otherwise reasonably available from the complaining Mem-
ber or the subsidizing Member. This requirement should be administered in such a way as not to 

63  The recipient firm is a firm in the territory of the subsidizing Member.
64  In the case of tax-related subsidies the value of the product shall be calculated as the total value 

of the recipient firm’s sales in the fiscal year in which the tax-related measure was earned.
65  Start-up situations include instances where financial commitments for product development 

or construction of facilities to manufacture products benefiting from the subsidy have been made, even 
though production has not begun.

66  In cases where the existence of serious prejudice has to be demonstrated.
67  The information-gathering process by the DSB shall take into account the need to protect infor-

mation which is by nature confidential or which is provided on a confidential basis by any Member 
involved in this process.
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impose an unreasonable burden on the third-country Member. In particular, such a Member is not 
expected to make a market or price analysis specially for that purpose. The information to be sup-
plied is that which is already available or can be readily obtained by this Member (e.g. most recent 
statistics which have already been gathered by relevant statistical services but which have not yet 
been published, customs data concerning imports and declared values of the products concerned, 
etc.). However, if a party to a dispute undertakes a detailed market analysis at its own expense, the 
task of the person or firm conducting such an analysis shall be facilitated by the authorities of the 
third-country Member and such a person or firm shall be given access to all information which is 
not normally maintained confidential by the government.

4. The DSB shall designate a representative to serve the function of facilitating the information-
gathering process. The sole purpose of the representative shall be to ensure the timely development 
of the information necessary to facilitate expeditious subsequent multilateral review of the dispute. 
In particular, the representative may suggest ways to most efficiently solicit necessary information 
as well as encourage the cooperation of the parties.

5. The information-gathering process outlined in paragraphs 2 through 4 shall be completed 
within 60 days of the date on which the matter has been referred to the DSB under paragraph 4 of 
Article 7. The information obtained during this process shall be submitted to the panel established 
by the DSB in accordance with the provisions of Part X. This information should include, inter alia, 
data concerning the amount of the subsidy in question (and, where appropriate, the value of total 
sales of the subsidized firms), prices of the subsidized product, prices of the non-subsidized product, 
prices of other suppliers to the market, changes in the supply of the subsidized product to the market 
in question and changes in market shares. It should also include rebuttal evidence, as well as such 
supplemental information as the panel deems relevant in the course of reaching its conclusions.

6. If the subsidizing and/or third-country Member fail to cooperate in the information-gath-
ering process, the complaining Member will present its case of serious prejudice, based on evidence 
available to it, together with facts and circumstances of the non-cooperation of the subsidizing 
and/or third-country Member. Where information is unavailable due to non-cooperation by the 
subsidizing and/or third-country Member, the panel may complete the record as necessary relying 
on best information otherwise available.

7. In making its determination, the panel should draw adverse inferences from instances of 
non-cooperation by any party involved in the information-gathering process.

8. In making a determination to use either best information available or adverse inferences, 
the panel shall consider the advice of the DSB representative nominated under paragraph 4 as to 
the reasonableness of any requests for information and the efforts made by parties to comply with 
these requests in a cooperative and timely manner.

9. Nothing in the information-gathering process shall limit the ability of the panel to seek 
such additional information it deems essential to a proper resolution to the dispute, and which 
was not adequately sought or developed during that process. However, ordinarily the panel should 
not request additional information to complete the record where the information would support a 
particular party’s position and the absence of that information in the record is the result of unrea-
sonable non-cooperation by that party in the information-gathering process.

anneX VI. 
 ProCeDUreS For on-tHe-SPot InVeStIGatIonS PUrSUant to  

ParaGraPH 6 oF artICle 12

1. Upon initiation of an investigation, the authorities of the exporting Member and the firms 
known to be concerned should be informed of the intention to carry out on-the-spot investigations.

2. If in exceptional circumstances it is intended to include non-governmental experts in the 
investigating team, the firms and the authorities of the exporting Member should be so informed. 
Such non-governmental experts should be subject to effective sanctions for breach of confidentiality 
requirements.
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3. It should be standard practice to obtain explicit agreement of the firms concerned in the 
exporting Member before the visit is finally scheduled.

4. As soon as the agreement of the firms concerned has been obtained, the investigating 
authorities should notify the authorities of the exporting Member of the names and addresses of 
the firms to be visited and the dates agreed.

5. Sufficient advance notice should be given to the firms in question before the visit is made.
6. Visits to explain the questionnaire should only be made at the request of an exporting firm. 

In case of such a request the investigating authorities may place themselves at the disposal of the 
firm; such a visit may only be made if (a) the authorities of the importing Member notify the repre-
sentatives of the government of the Member in question and (b) the latter do not object to the visit.

7. As the main purpose of the on-the-spot investigation is to verify information provided or 
to obtain further details, it should be carried out after the response to the questionnaire has been 
received unless the firm agrees to the contrary and the government of the exporting Member is 
informed by the investigating authorities of the anticipated visit and does not object to it; further, it 
should be standard practice prior to the visit to advise the firms concerned of the general nature of 
the information to be verified and of any further information which needs to be provided, though 
this should not preclude requests to be made on the spot for further details to be provided in the 
light of information obtained.

8. Enquiries or questions put by the authorities or firms of the exporting Members and essential 
to a successful on-the-spot investigation should, whenever possible, be answered before the visit is 
made.

anneX VII 
DeVeloPInG CoUntrY MeMBerS reFerreD to In ParaGraPH 2(a) oF artICle 27

The developing country Members not subject to the provisions of paragraph 1(a) of Article 3 
under the terms of paragraph 2(a) of Article 27 are:

(a) Least-developed countries designated as such by the United Nations which are Members 
of the WTO.

(b) Each of the following developing countries which are Members of the WTO shall be sub-
ject to the provisions which are applicable to other developing country Members according to para-
graph 2(b) of Article 27 when GNP per capita has reached $1,000 per annum68: Bolivia, Cameroon, 
Congo, Côte d’Ivoire, Dominican Republic, Egypt, Ghana, Guatemala, Guyana, India, Indonesia, 
Kenya, Morocco, Nicaragua, Nigeria, Pakistan, Philippines, Senegal, Sri Lanka and Zimbabwe.

68  The inclusion of developing country Members in the list in paragraph (b) is based on the most 
recent data from the World Bank on GNP per capita.
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140.(m)  aGreeMent on SaFeGUarDS
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1869, p. 153; reg. no. 31874

Members,
Having in mind the overall objective of the Members to improve and strengthen the interna-

tional trading system based on GATT 1994;
Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and specifically 

those of its Article XIX (Emergency Action on Imports of Particular Products), to reestablish mul-
tilateral control over safeguards and eliminate measures that escape such control;

Recognizing the importance of structural adjustment and the need to enhance rather than limit 
competition in international markets; and

Recognizing further that, for these purposes, a comprehensive agreement, applicable to all 
Members and based on the basic principles of GATT 1994, is called for;

Hereby agree as follows:
article 1. General provision

This Agreement establishes rules for the application of safeguard measures which shall be 
understood to mean those measures provided for in Article XIX of GATT 1994.

article 2. Conditions

1. A Member1 may apply a safeguard measure to a product only if that Member has deter-
mined, pursuant to the provisions set out below, that such product is being imported into its ter-
ritory in such increased quantities, absolute or relative to domestic production, and under such 
conditions as to cause or threaten to cause serious injury to the domestic industry that produces 
like or directly competitive products.

2. Safeguard measures shall be applied to a product being imported irrespective of its source.

article 3. Investigation

1. A Member may apply a safeguard measure only following an investigation by the competent 
authorities of that Member pursuant to procedures previously established and made public in con-
sonance with Article X of GATT 1994. This investigation shall include reasonable public notice to 
all interested parties and public hearings or other appropriate means in which importers, exporters 
and other interested parties could present evidence and their views, including the opportunity to 
respond to the presentations of other parties and to submit their views, inter alia, as to whether or 
not the application of a safeguard measure would be in the public interest. The competent authorities 
shall publish a report setting forth their findings and reasoned conclusions reached on all pertinent 
issues of fact and law.

1 A customs union may apply a safeguard measure as a single unit or on behalf of a member 
State. When a customs union applies a safeguard measure as a single unit, all the requirements for the 
determination of serious injury or threat thereof under this Agreement shall be based on the conditions 
existing in the customs union as a whole. When a safeguard measure is applied on behalf of a member 
State, all the requirements for the determination of serious injury or threat thereof shall be based on the 
conditions existing in that member State and the measure shall be limited to that member State. Nothing 
in this Agreement prejudges the interpretation of the relationship between Article XIX and paragraph 8 
of Article XXIV of GATT 1994.
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2. Any information which is by nature confidential or which is provided on a confidential basis 
shall, upon cause being shown, be treated as such by the competent authorities. Such information 
shall not be disclosed without permission of the party submitting it. Parties providing confidential 
information may be requested to furnish non-confidential summaries thereof or, if such parties 
indicate that such information cannot be summarized, the reasons why a summary cannot be pro-
vided. However, if the competent authorities find that a request for confidentiality is not warranted 
and if the party concerned is either unwilling to make the information public or to authorize its 
disclosure in generalized or summary form, the authorities may disregard such information unless 
it can be demonstrated to their satisfaction from appropriate sources that the information is correct.

article 4. Determination of serious injury or threat thereof
1. For the purposes of this Agreement:
(a) “serious injury” shall be understood to mean a significant overall impairment in the posi-

tion of a domestic industry;
(b) “threat of serious injury” shall be understood to mean serious injury that is clearly immi-

nent, in accordance with the provisions of paragraph 2. A determination of the existence of a threat 
of serious injury shall be based on facts and not merely on allegation, conjecture or remote possibil-
ity; and

(c) in determining injury or threat thereof, a “domestic industry” shall be understood to 
mean the producers as a whole of the like or directly competitive products operating within the 
territory of a Member, or those whose collective output of the like or directly competitive products 
constitutes a major proportion of the total domestic production of those products.

2. (a) In the investigation to determine whether increased imports have caused or are threaten-
ing to cause serious injury to a domestic industry under the terms of this Agreement, the competent 
authorities shall evaluate all relevant factors of an objective and quantifiable nature having a bear-
ing on the situation of that industry, in particular, the rate and amount of the increase in imports 
of the product concerned in absolute and relative terms, the share of the domestic market taken by 
increased imports, changes in the level of sales, production, productivity, capacity utilization, profits 
and losses, and employment.

(b) The determination referred to in subparagraph (a) shall not be made unless this inves-
tigation demonstrates, on the basis of objective evidence, the existence of the causal link between 
increased imports of the product concerned and serious injury or threat thereof. When factors other 
than increased imports are causing injury to the domestic industry at the same time, such injury 
shall not be attributed to increased imports.

(c) The competent authorities shall publish promptly, in accordance with the provisions of 
Article 3, a detailed analysis of the case under investigation as well as a demonstration of the rel-
evance of the factors examined.

article 5. application of safeguard measures
1. A Member shall apply safeguard measures only to the extent necessary to prevent or remedy 

serious injury and to facilitate adjustment. If a quantitative restriction is used, such a measure shall 
not reduce the quantity of imports below the level of a recent period which shall be the average of 
imports in the last three representative years for which statistics are available, unless clear justifica-
tion is given that a different level is necessary to prevent or remedy serious injury. Members should 
choose measures most suitable for the achievement of these objectives.

2. (a) In cases in which a quota is allocated among supplying countries, the Member applying 
the restrictions may seek agreement with respect to the allocation of shares in the quota with all 
other Members having a substantial interest in supplying the product concerned. In cases in which 
this method is not reasonably practicable, the Member concerned shall allot to Members having a 
substantial interest in supplying the product shares based upon the proportions, supplied by such 
Members during a previous representative period, of the total quantity or value of imports of the 
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product, due account being taken of any special factors which may have affected or may be affecting 
the trade in the product.

(b) A Member may depart from the provisions in subparagraph (a) provided that consulta-
tions under paragraph 3 of Article 12 are conducted under the auspices of the Committee on Safe-
guards provided for in paragraph 1 of Article 13 and that clear demonstration is provided to the 
Committee that (i) imports from certain Members have increased in disproportionate percentage 
in relation to the total increase of imports of the product concerned in the representative period, 
(ii) the reasons for the departure from the provisions in subparagraph (a) are justified, and (iii) the 
conditions of such departure are equitable to all suppliers of the product concerned. The duration 
of any such measure shall not be extended beyond the initial period under paragraph 1 of Article 7. 
The departure referred to above shall not be permitted in the case of threat of serious injury.

article 6. Provisional safeguard measures 
In critical circumstances where delay would cause damage which it would be difficult to repair, 

a Member may take a provisional safeguard measure pursuant to a preliminary determination that 
there is clear evidence that increased imports have caused or are threatening to cause serious injury. 
The duration of the provisional measure shall not exceed 200 days, during which period the perti-
nent requirements of Articles 2 through 7 and 12 shall be met. Such measures should take the form 
of tariff increases to be promptly refunded if the subsequent investigation referred to in paragraph 2 
of Article 4 does not determine that increased imports have caused or threatened to cause serious 
injury to a domestic industry. The duration of any such provisional measure shall be counted as a 
part of the initial period and any extension referred to in paragraphs 1, 2 and 3 of Article 7.

article 7. Duration and review of safeguard measures
1. A Member shall apply safeguard measures only for such period of time as may be necessary 

to prevent or remedy serious injury and to facilitate adjustment. The period shall not exceed four 
years, unless it is extended under paragraph 2.

2. The period mentioned in paragraph 1 may be extended provided that the competent authori-
ties of the importing Member have determined, in conformity with the procedures set out in Arti-
cles 2, 3, 4 and 5, that the safeguard measure continues to be necessary to prevent or remedy serious 
injury and that there is evidence that the industry is adjusting, and provided that the pertinent 
provisions of Articles 8 and 12 are observed.

3. The total period of application of a safeguard measure including the period of application 
of any provisional measure, the period of initial application and any extension thereof, shall not 
exceed eight years.

4. In order to facilitate adjustment in a situation where the expected duration of a safeguard 
measure as notified under the provisions of paragraph 1 of Article 12 is over one year, the Member 
applying the measure shall progressively liberalize it at regular intervals during the period of appli-
cation. If the duration of the measure exceeds three years, the Member applying such a measure 
shall review the situation not later than the mid-term of the measure and, if appropriate, withdraw 
it or increase the pace of liberalization. A measure extended under paragraph 2 shall not be more 
restrictive than it was at the end of the initial period, and should continue to be liberalized.

5. No safeguard measure shall be applied again to the import of a product which has been sub-
ject to such a measure, taken after the date of entry into force of the WTO Agreement, for a period of 
time equal to that during which such measure had been previously applied, provided that the period 
of non-application is at least two years.

6. Notwithstanding the provisions of paragraph 5, a safeguard measure with a duration of 
180 days or less may be applied again to the import of a product if:

(a) at least one year has elapsed since the date of introduction of a safeguard measure on the 
import of that product; and
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(b) such a safeguard measure has not been applied on the same product more than twice in 
the five-year period immediately preceding the date of introduction of the measure.

article 8. level of concessions and other obligations

1. A Member proposing to apply a safeguard measure or seeking an extension of a safeguard 
measure shall endeavour to maintain a substantially equivalent level of concessions and other obli-
gations to that existing under GATT 1994 between it and the exporting Members which would 
be affected by such a measure, in accordance with the provisions of paragraph 3 of Article 12. To 
achieve this objective, the Members concerned may agree on any adequate means of trade compen-
sation for the adverse effects of the measure on their trade.

2. If no agreement is reached within 30 days in the consultations under paragraph 3 of Arti-
cle 12, then the affected exporting Members shall be free, not later than 90 days after the measure 
is applied, to suspend, upon the expiration of 30 days from the day on which written notice of such 
suspension is received by the Council for Trade in Goods, the application of substantially equiva-
lent concessions or other obligations under GATT 1994, to the trade of the Member applying the 
safeguard measure, the suspension of which the Council for Trade in Goods does not disapprove.

3. The right of suspension referred to in paragraph 2 shall not be exercised for the first three 
years that a safeguard measure is in effect, provided that the safeguard measure has been taken as 
a result of an absolute increase in imports and that such a measure conforms to the provisions of 
this Agreement.

article 9. Developing country Members

1. Safeguard measures shall not be applied against a product originating in a developing coun-
try Member as long as its share of imports of the product concerned in the importing Member does 
not exceed 3 per cent, provided that developing country Members with less than 3 per cent import 
share collectively account for not more than 9 per cent of total imports of the product concerned.2

2. A developing country Member shall have the right to extend the period of application of 
a safeguard measure for a period of up to two years beyond the maximum period provided for in 
paragraph 3 of Article 7. Notwithstanding the provisions of paragraph 5 of Article 7, a developing 
country Member shall have the right to apply a safeguard measure again to the import of a product 
which has been subject to such a measure, taken after the date of entry into force of the WTO Agree-
ment, after a period of time equal to half that during which such a measure has been previously 
applied, provided that the period of non-application is at least two years.

article 10. Pre-existing article XIX measures

Members shall terminate all safeguard measures taken pursuant to Article XIX of GATT 1947 
that were in existence on the date of entry into force of the WTO Agreement not later than eight 
years after the date on which they were first applied or five years after the date of entry into force of 
the WTO Agreement, whichever comes later.

article 11. Prohibition and elimination of certain measures

1. (a) A Member shall not take or seek any emergency action on imports of particular products 
as set forth in Article XIX of GATT 1994 unless such action conforms with the provisions of that 
Article applied in accordance with this Agreement. 

2 A Member shall immediately notify an action taken under paragraph 1 of Article 9 to the Com-
mittee on Safeguards.
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(b) Furthermore, a Member shall not seek, take or maintain any voluntary export restraints, 
orderly marketing arrangements or any other similar measures on the export or the import side.3,4 
These include actions taken by a single Member as well as actions under agreements, arrangements 
and understandings entered into by two or more Members. Any such measure in effect on the date 
of entry into force of the WTO Agreement shall be brought into conformity with this Agreement or 
phased out in accordance with paragraph 2.

(c) This Agreement does not apply to measures sought, taken or maintained by a Member 
pursuant to provisions of GATT 1994 other than Article XIX, and Multilateral Trade Agreements 
in Annex 1A other than this Agreement, or pursuant to protocols and agreements or arrangements 
concluded within the framework of GATT 1994.

2. The phasing out of measures referred to in paragraph 1(b) shall be carried out according 
to timetables to be presented to the Committee on Safeguards by the Members concerned not later 
than 180 days after the date of entry into force of the WTO Agreement. These timetables shall 
provide for all measures referred to in paragraph 1 to be phased out or brought into conformity 
with this Agreement within a period not exceeding four years after the date of entry into force of 
the WTO Agreement, subject to not more than one specific measure per importing Member5, the 
duration of which shall not extend beyond 31 December 1999. Any such exception must be mutually 
agreed between the Members directly concerned and notified to the Committee on Safeguards for 
its review and acceptance within 90 days of the entry into force of the WTO Agreement. The Annex 
to this Agreement indicates a measure which has been agreed as falling under this exception.

3. Members shall not encourage or support the adoption or maintenance by public and private 
enterprises of non-governmental measures equivalent to those referred to in paragraph 1.

Article 12. Notification and consultation
1. A Member shall immediately notify the Committee on Safeguards upon:
(a) initiating an investigatory process relating to serious injury or threat thereof and the 

reasons for it;
(b) making a finding of serious injury or threat thereof caused by increased imports; and
(c) taking a decision to apply or extend a safeguard measure.
2. In making the notifications referred to in paragraphs 1(b) and 1(c), the Member proposing to 

apply or extend a safeguard measure shall provide the Committee on Safeguards with all pertinent 
information, which shall include evidence of serious injury or threat thereof caused by increased 
imports, precise description of the product involved and the proposed measure, proposed date of 
introduction, expected duration and timetable for progressive liberalization. In the case of an exten-
sion of a measure, evidence that the industry concerned is adjusting shall also be provided. The 
Council for Trade in Goods or the Committee on Safeguards may request such additional informa-
tion as they may consider necessary from the Member proposing to apply or extend the measure.

3. A Member proposing to apply or extend a safeguard measure shall provide adequate oppor-
tunity for prior consultations with those Members having a substantial interest as exporters of 
the product concerned, with a view to, inter alia, reviewing the information provided under para-
graph 2, exchanging views on the measure and reaching an understanding on ways to achieve the 
objective set out in paragraph 1 of Article 8.

3 An import quota applied as a safeguard measure in conformity with the relevant provisions of 
GATT 1994 and this Agreement may, by mutual agreement, be administered by the exporting Member.

4 Examples of similar measures include export moderation, export-price or import-price moni-
toring systems, export or import surveillance, compulsory import cartels and discretionary export or 
import licensing schemes, any of which afford protection.

5 The only such exception to which the European Communities is entitled is indicated in the 
Annex to this Agreement.
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4. A Member shall make a notification to the Committee on Safeguards before taking a provi-
sional safeguard measure referred to in Article 6. Consultations shall be initiated immediately after 
the measure is taken.

5. The results of the consultations referred to in this Article, as well as the results of mid-term 
reviews referred to in paragraph 4 of Article 7, any form of compensation referred to in paragraph 1 
of Article 8, and proposed suspensions of concessions and other obligations referred to in para-
graph 2 of Article 8, shall be notified immediately to the Council for Trade in Goods by the Members 
concerned.

6. Members shall notify promptly the Committee on Safeguards of their laws, regulations 
and administrative procedures relating to safeguard measures as well as any modifications made 
to them.

7. Members maintaining measures described in Article 10 and paragraph 1 of Article 11 which 
exist on the date of entry into force of the WTO Agreement shall notify such measures to the Com-
mittee on Safeguards not later than 60 days after the date of entry into force of the WTO Agreement.

8. Any Member may notify the Committee on Safeguards of all laws, regulations, administra-
tive procedures and any measures or actions dealt with in this Agreement that have not been notified 
by other Members that are required by this Agreement to make such notifications.

9. Any Member may notify the Committee on Safeguards of any non-governmental measures 
referred to in paragraph 3 of Article 11.

10. All notifications to the Council for Trade in Goods referred to in this Agreement shall 
normally be made through the Committee on Safeguards.

11. The provisions on notification in this Agreement shall not require any Member to disclose 
confidential information the disclosure of which would impede law enforcement or otherwise be 
contrary to the public interest or would prejudice the legitimate commercial interests of particular 
enterprises, public or private.

article 13. Surveillance
1. A Committee on Safeguards is hereby established, under the authority of the Council for 

Trade in Goods, which shall be open to the participation of any Member indicating its wish to serve 
on it. The Committee will have the following functions:

(a) to monitor, and report annually to the Council for Trade in Goods on, the general imple-
mentation of this Agreement and make recommendations towards its improvement;

(b) to find, upon request of an affected Member, whether or not the procedural requirements 
of this Agreement have been complied with in connection with a safeguard measure, and report its 
findings to the Council for Trade in Goods;

(c) to assist Members, if they so request, in their consultations under the provisions of this 
Agreement;

(d) to examine measures covered by Article 10 and paragraph 1 of Article 11, monitor the 
phase-out of such measures and report as appropriate to the Council for Trade in Goods;

(e) to review, at the request of the Member taking a safeguard measure, whether proposals 
to suspend concessions or other obligations are “substantially equivalent,” and report as appropriate 
to the Council for Trade in Goods;

(f ) to receive and review all notifications provided for in this Agreement and report as appro-
priate to the Council for Trade in Goods; and

(g) to perform any other function connected with this Agreement that the Council for Trade 
in Goods may determine.

2. To assist the Committee in carrying out its surveillance function, the Secretariat shall pre-
pare annually a factual report on the operation of this Agreement based on notifications and other 
reliable information available to it.
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article 14. Dispute settlement
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 

Dispute Settlement Understanding shall apply to consultations and the settlement of disputes aris-
ing under this Agreement.

anneX 
eXCePtIon reFerreD to In ParaGraPH 2 oF artICle 11

Members concerned Product Termination
EC/Japan Passenger cars, off-road vehicles, light commer-

cial vehicles, light trucks (up to  5  tonnes), and 
the same vehicles in wholly knocked-down form 
(CKD sets).

31 December 1999

140.(n)  aGreeMent on traDe FaCIlItatIon
Done at Bali on 7 December 2013

entry into force: 22 February 2017

Document Wt/l/940 of 28 november 2014

Preamble
Members,
Having regard to the negotiations launched under the Doha Ministerial Declaration;
Recalling and reaffirming the mandate and principles contained in paragraph 27 of the Doha 

Ministerial Declaration (WT/MIN(01)/DEC/1) and in Annex D of the Decision of the Doha Work 
Programme adopted by the General Council on 1 August 2004 (WT/L/579), as well as in para-
graph 33 of and Annex E to the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC);

Desiring to clarify and improve relevant aspects of Articles V, VIII and X of the GATT 1994 
with a view to further expediting the movement, release and clearance of goods, including goods 
in transit;

Recognizing the particular needs of developing and especially least-developed country Mem-
bers and desiring to enhance assistance and support for capacity building in this area;

Recognizing the need for effective cooperation among Members on trade facilitation and cus-
toms compliance issues;

Hereby agree as follows:
SeCtIon I

article 1. Publication and availability of information 

1. Publication
1.1 Each Member shall promptly publish the following information in a non-discriminatory 

and easily accessible manner in order to enable governments, traders, and other interested parties 
to become acquainted with them:

(a) procedures for importation, exportation, and transit (including port, airport, and other 
entry-point procedures), and required forms and documents;
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(b) applied rates of duties and taxes of any kind imposed on or in connection with importa-
tion or exportation;

(c) fees and charges imposed by or for governmental agencies on or in connection with 
importation, exportation or transit;

(d) rules for the classification or valuation of products for customs purposes;
(e) laws, regulations, and administrative rulings of general application relating to rules of 

origin;
(f ) import, export or transit restrictions or prohibitions;
(g) penalty provisions for breaches of import, export, or transit formalities;
(h) procedures for appeal or review;
(i) agreements or parts thereof with any country or countries relating to importation, expor-

tation, or transit; and
(j) procedures relating to the administration of tariff quotas.
1.2 Nothing in these provisions shall be construed as requiring the publication or provision of 

information other than in the language of the Member except as stated in paragraph 2.2.

2. Information available through internet

2.1 Each Member shall make available, and update to the extent possible and as appropriate, 
the following through the internet:

(a) a description1 of its procedures for importation, exportation, and transit, including pro-
cedures for appeal or review, that informs governments, traders, and other interested parties of the 
practical steps needed for importation, exportation, and transit;

(b) the forms and documents required for importation into, exportation from, or transit 
through the territory of that Member;

(c) contact information on its enquiry point(s).
2.2 Whenever practicable, the description referred to in subparagraph 2.1(a) shall also be made 

available in one of the official languages of the WTO.
2.3 Members are encouraged to make available further trade-related information through the 

internet, including relevant trade-related legislation and other items referred to in paragraph 1.1.

3. enquiry points

3.1 Each Member shall, within its available resources, establish or maintain one or more 
enquiry points to answer reasonable enquiries of governments, traders, and other interested parties 
on matters covered by paragraph 1.1 and to provide the required forms and documents referred to 
in subparagraph 1.1(a).

3.2 Members of a customs union or involved in regional integration may establish or maintain 
common enquiry points at the regional level to satisfy the requirement of paragraph 3.1 for common 
procedures.

3.3 Members are encouraged not to require the payment of a fee for answering enquiries and 
providing required forms and documents. If any, Members shall limit the amount of their fees and 
charges to the approximate cost of services rendered.

3.4 The enquiry points shall answer enquiries and provide the forms and documents within a 
reasonable time period set by each Member, which may vary depending on the nature or complexity 
of the request.

1 Each Member has the discretion to state on its website the legal limitations of this description.
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4. Notification
Each Member shall notify the Committee on Trade Facilitation established under para-

graph 1.1 of Article 23 (referred to in this Agreement as the “Committee”) of:
(a) the official place(s) where the items in subparagraphs 1.1(a) to (j) have been published;
(b) the Uniform Resource Locators of website(s) referred to in paragraph 2.1; and
(c) the contact information of the enquiry points referred to in paragraph 3.1.

article 2. opportunity to comment, information before 
entry into force, and consultations 

1. opportunity to comment and information before entry into force
1.1 Each Member shall, to the extent practicable and in a manner consistent with its domestic 

law and legal system, provide opportunities and an appropriate time period to traders and other 
interested parties to comment on the proposed introduction or amendment of laws and regulations 
of general application related to the movement, release, and clearance of goods, including goods in 
transit.

1.2 Each Member shall, to the extent practicable and in a manner consistent with its domes-
tic law and legal system, ensure that new or amended laws and regulations of general application 
related to the movement, release, and clearance of goods, including goods in transit, are published 
or information on them made otherwise publicly available, as early as possible before their entry 
into force, in order to enable traders and other interested parties to become acquainted with them.

1.3 Changes to duty rates or tariff rates, measures that have a relieving effect, measures the 
effectiveness of which would be undermined as a result of compliance with paragraphs 1.1 or 1.2, 
measures applied in urgent circumstances, or minor changes to domestic law and legal system are 
each excluded from paragraphs 1.1 and 1.2.

2. Consultations
Each Member shall, as appropriate, provide for regular consultations between its border agen-

cies and traders or other stakeholders located within its territory.

article 3. advance rulings
1. Each Member shall issue an advance ruling in a reasonable, time-bound manner to the 

applicant that has submitted a written request containing all necessary information. If a Member 
declines to issue an advance ruling, it shall promptly notify the applicant in writing, setting out the 
relevant facts and the basis for its decision.

2. A Member may decline to issue an advance ruling to the applicant where the question raised 
in the application:

(a) is already pending in the applicant’s case before any governmental agency, appellate tri-
bunal, or court; or

(b) has already been decided by any appellate tribunal or court.
3. The advance ruling shall be valid for a reasonable period of time after its issuance unless the 

law, facts, or circumstances supporting that ruling have changed.
4. Where the Member revokes, modifies, or invalidates the advance ruling, it shall provide 

written notice to the applicant setting out the relevant facts and the basis for its decision. Where a 
Member revokes, modifies, or invalidates advance rulings with retroactive effect, it may only do so 
where the ruling was based on incomplete, incorrect, false, or misleading information.

5. An advance ruling issued by a Member shall be binding on that Member in respect of the 
applicant that sought it. The Member may provide that the advance ruling is binding on the applicant.

6. Each Member shall publish, at a minimum:
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(a) the requirements for the application for an advance ruling, including the information to 
be provided and the format;

(b) the time period by which it will issue an advance ruling; and

(c) the length of time for which the advance ruling is valid.

7. Each Member shall provide, upon written request of an applicant, a review of the advance 
ruling or the decision to revoke, modify, or invalidate the advance ruling.2

8. Each Member shall endeavour to make publicly available any information on advance rul-
ings which it considers to be of significant interest to other interested parties, taking into account 
the need to protect commercially confidential information.

9. Definitions and scope:

(a) An advance ruling is a written decision provided by a Member to the applicant prior to 
the importation of a good covered by the application that sets forth the treatment that the Member 
shall provide to the good at the time of importation with regard to:

 (i) the good’s tariff classification; and

 (ii) the origin of the good.3

(b) In addition to the advance rulings defined in subparagraph (a), Members are encouraged 
to provide advance rulings on:

 (i) the appropriate method or criteria, and the application thereof, to be used for 
determining the customs value under a particular set of facts;

 (ii) the applicability of the Member’s requirements for relief or exemption from cus-
toms duties;

 (iii) the application of the Member’s requirements for quotas, including tariff quotas; 
and

 (iv) any additional matters for which a Member considers it appropriate to issue an 
advance ruling.

(c) An applicant is an exporter, importer or any person with a justifiable cause or a repre-
sentative thereof.

(d) A Member may require that the applicant have legal representation or registration in its 
territory. To the extent possible, such requirements shall not restrict the categories of persons eli-
gible to apply for advance rulings, with particular consideration for the specific needs of small and 
medium-sized enterprises. These requirements shall be clear and transparent and not constitute a 
means of arbitrary or unjustifiable discrimination.

2 Under this paragraph: (a) a review may, either before or after the ruling has been acted upon, be 
provided by the official, office, or authority that issued the ruling, a higher or independent administra-
tive authority, or a judicial authority; and (b) a Member is not required to provide the applicant with 
recourse to paragraph 1 of Article 4.

3 It is understood that an advance ruling on the origin of a good may be an assessment of origin 
for the purposes of the Agreement on Rules of Origin where the ruling meets the requirements of this 
Agreement and the Agreement on Rules of Origin. Likewise, an assessment of origin under the Agree-
ment on Rules of Origin may be an advance ruling on the origin of a good for the purposes of this 
Agreement where the ruling meets the requirements of both agreements. Members are not required to 
establish separate arrangements under this provision in addition to those established pursuant to the 
Agreement on Rules of Origin in relation to the assessment of origin provided that the requirements of 
this Article are fulfilled.
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article 4. Procedures for appeal or review

1. Each Member shall provide that any person to whom customs issues an administrative deci-
sion4 has the right, within its territory, to:

(a) an administrative appeal to or review by an administrative authority higher than or inde-
pendent of the official or office that issued the decision; and/or

(b) a judicial appeal or review of the decision.
2. The legislation of a Member may require that an administrative appeal or review be initiated 

prior to a judicial appeal or review.
3. Each Member shall ensure that its procedures for appeal or review are carried out in a non- 

discriminatory manner.
4. Each Member shall ensure that, in a case where the decision on appeal or review under 

subparagraph 1(a) is not given either:
(a) within set periods as specified in its laws or regulations; or
(b) without undue delay

the petitioner has the right to either further appeal to or further review by the administrative 
authority or the judicial authority or any other recourse to the judicial authority.5

5. Each Member shall ensure that the person referred to in paragraph 1 is provided with the 
reasons for the administrative decision so as to enable such a person to have recourse to procedures 
for appeal or review where necessary.

6. Each Member is encouraged to make the provisions of this Article applicable to an admin-
istrative decision issued by a relevant border agency other than customs.

article 5. other measures to enhance impartiality, non-discrimination and transparency

1. Notifications for enhanced controls or inspections

Where a Member adopts or maintains a system of issuing notifications or guidance to its con-
cerned authorities for enhancing the level of controls or inspections at the border in respect of foods, 
beverages, or feedstuffs covered under the notification or guidance for protecting human, animal, 
or plant life or health within its territory, the following disciplines shall apply to the manner of their 
issuance, termination, or suspension:

(a) the Member may, as appropriate, issue the notification or guidance based on risk;
(b) the Member may issue the notification or guidance so that it applies uniformly only to 

those points of entry where the sanitary and phytosanitary conditions on which the notification or 
guidance are based apply;

(c) the Member shall promptly terminate or suspend the notification or guidance when cir-
cumstances giving rise to it no longer exist, or if changed circumstances can be addressed in a less 
trade-restrictive manner; and

4 An administrative decision in this Article means a decision with a legal effect that affects the 
rights and obligations of a specific person in an individual case. It shall be understood that an admin-
istrative decision in this Article covers an administrative action within the meaning of Article X of the 
GATT 1994 or failure to take an administrative action or decision as provided for in a Member’s domes-
tic law and legal system. For addressing such failure, Members may maintain an alternative administra-
tive mechanism or judicial recourse to direct the customs authority to promptly issue an administrative 
decision in place of the right to appeal or review under subparagraph 1(a).

5 Nothing in this paragraph shall prevent a Member from recognizing administrative silence on 
appeal or review as a decision in favor of the petitioner in accordance with its laws and regulations.
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(d) when the Member decides to terminate or suspend the notification or guidance, it shall, 
as appropriate, promptly publish the announcement of its termination or suspension in a non-dis-
criminatory and easily accessible manner, or inform the exporting Member or the importer.

2. Detention
A Member shall promptly inform the carrier or importer in case of detention of goods declared 

for importation, for inspection by customs or any other competent authority.

3. test procedures
3.1 A Member may, upon request, grant an opportunity for a second test in case the first test 

result of a sample taken upon arrival of goods declared for importation shows an adverse finding.
3.2 A Member shall either publish, in a non-discriminatory and easily accessible manner, the 

name and address of any laboratory where the test can be carried out or provide this information to 
the importer when it is granted the opportunity provided under paragraph 3.1.

3.3 A Member shall consider the result of the second test, if any, conducted under para-
graph 3.1, for the release and clearance of goods and, if appropriate, may accept the results of such 
test.

article 6. Disciplines on fees and charges imposed on or in connection with  
importation and exportation and penalties 

1. General disciplines on fees and charges imposed on or in connection with importation and 
exportation

1.1 The provisions of paragraph 1 shall apply to all fees and charges other than import and 
export duties and other than taxes within the purview of Article III of GATT 1994 imposed by 
Members on or in connection with the importation or exportation of goods.

1.2 Information on fees and charges shall be published in accordance with Article 1. This infor-
mation shall include the fees and charges that will be applied, the reason for such fees and charges, 
the responsible authority and when and how payment is to be made.

1.3 An adequate time period shall be accorded between the publication of new or amended fees 
and charges and their entry into force, except in urgent circumstances. Such fees and charges shall 
not be applied until information on them has been published.

1.4 Each Member shall periodically review its fees and charges with a view to reducing their 
number and diversity, where practicable.

2. Specific disciplines on fees and charges for customs processing imposed on or in connec-
tion with importation and exportation fees and charges for customs processing:
 (i) shall be limited in amount to the approximate cost of the services rendered on or 

in connection with the specific import or export operation in question; and
 (ii) are not required to be linked to a specific import or export operation provided 

they are levied for services that are closely connected to the customs processing of 
goods.

3. Penalty disciplines
3.1 For the purpose of paragraph 3, the term “penalties” shall mean those imposed by a Mem-

ber’s customs administration for a breach of the Member’s customs laws, regulations, or procedural 
requirements.

3.2 Each Member shall ensure that penalties for a breach of a customs law, regulation, or pro-
cedural requirement are imposed only on the person(s) responsible for the breach under its laws.

3.3 The penalty imposed shall depend on the facts and circumstances of the case and shall be 
commensurate with the degree and severity of the breach.



350 XVIII. International trade and investment law

3.4 Each Member shall ensure that it maintains measures to avoid:
(a) conflicts of interest in the assessment and collection of penalties and duties; and
(b) creating an incentive for the assessment or collection of a penalty that is inconsistent with 

paragraph 3.3.
3.5 Each Member shall ensure that when a penalty is imposed for a breach of customs laws, 

regulations, or procedural requirements, an explanation in writing is provided to the person(s) upon 
whom the penalty is imposed specifying the nature of the breach and the applicable law, regulation 
or procedure under which the amount or range of penalty for the breach has been prescribed.

3.6 When a person voluntarily discloses to a Member’s customs administration the circum-
stances of a breach of a customs law, regulation, or procedural requirement prior to the discovery 
of the breach by the customs administration, the Member is encouraged to, where appropriate, 
consider this fact as a potential mitigating factor when establishing a penalty for that person.

3.7 The provisions of this paragraph shall apply to the penalties on traffic in transit referred 
to in paragraph 3.1.

article 7. release and clearance of goods 

1. Pre-arrival processing
1.1 Each Member shall adopt or maintain procedures allowing for the submission of import 

documentation and other required information, including manifests, in order to begin processing 
prior to the arrival of goods with a view to expediting the release of goods upon arrival.

1.2 Each Member shall, as appropriate, provide for advance lodging of documents in electronic 
format for pre-arrival processing of such documents.

2. electronic payment
Each Member shall, to the extent practicable, adopt or maintain procedures allowing the 

option of electronic payment for duties, taxes, fees, and charges collected by customs incurred upon 
importation and exportation.

3. Separation of release from final determination of customs duties, taxes, fees and charges
3.1 Each Member shall adopt or maintain procedures allowing the release of goods prior to the 

final determination of customs duties, taxes, fees, and charges, if such a determination is not done 
prior to, or upon arrival, or as rapidly as possible after arrival and provided that all other regulatory 
requirements have been met.

3.2 As a condition for such release, a Member may require:
(a) payment of customs duties, taxes, fees, and charges determined prior to or upon arrival 

of goods and a guarantee for any amount not yet determined in the form of a surety, a deposit, or 
another appropriate instrument provided for in its laws and regulations; or

(b) a guarantee in the form of a surety, a deposit, or another appropriate instrument provided 
for in its laws and regulations.

3.3 Such guarantee shall not be greater than the amount the Member requires to ensure pay-
ment of customs duties, taxes, fees, and charges ultimately due for the goods covered by the guar-
antee.

3.4 In cases where an offence requiring imposition of monetary penalties or fines has been 
detected, a guarantee may be required for the penalties and fines that may be imposed.

3.5 The guarantee as set out in paragraphs 3.2 and 3.4 shall be discharged when it is no longer 
required.

3.6 Nothing in these provisions shall affect the right of a Member to examine, detain, seize 
or confiscate or deal with the goods in any manner not otherwise inconsistent with the Member’s 
WTO rights and obligations.
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4. risk management
4.1 Each Member shall, to the extent possible, adopt or maintain a risk management system 

for customs control.
4.2 Each Member shall design and apply risk management in a manner as to avoid arbitrary or 

unjustifiable discrimination, or a disguised restriction on international trade.
4.3 Each Member shall concentrate customs control and, to the extent possible other relevant 

border controls, on high-risk consignments and expedite the release of low-risk consignments. A 
Member also may select, on a random basis, consignments for such controls as part of its risk man-
agement.

4.4 Each Member shall base risk management on an assessment of risk through appropriate 
selectivity criteria. Such selectivity criteria may include, inter alia, the Harmonized System code, 
nature and description of the goods, country of origin, country from which the goods were shipped, 
value of the goods, compliance record of traders, and type of means of transport.

5. Post-clearance audit
5.1 With a view to expediting the release of goods, each Member shall adopt or maintain post-

clearance audit to ensure compliance with customs and other related laws and regulations.
5.2 Each Member shall select a person or a consignment for post-clearance audit in a risk-

based manner, which may include appropriate selectivity criteria. Each Member shall conduct post-
clearance audits in a transparent manner. Where the person is involved in the audit process and 
conclusive results have been achieved the Member shall, without delay, notify the person whose 
record is audited of the results, the person’s rights and obligations, and the reasons for the results.

5.3 The information obtained in post-clearance audit may be used in further administrative 
or judicial proceedings.

5.4 Members shall, wherever practicable, use the result of post-clearance audit in applying risk 
management.

6. establishment and publication of average release times
6.1 Members are encouraged to measure and publish their average release time of goods peri-

odically and in a consistent manner, using tools such as, inter alia, the Time Release Study of the 
World Customs Organization (referred to in this Agreement as the “WCO”).6

6.2 Members are encouraged to share with the Committee their experiences in measuring 
average release times, including methodologies used, bottlenecks identified, and any resulting 
effects on efficiency.

7. trade facilitation measures for authorized operators
7.1 Each Member shall provide additional trade facilitation measures related to import, export, 

or transit formalities and procedures, pursuant to paragraph 7.3, to operators who meet specified 
criteria, hereinafter called authorized operators. Alternatively, a Member may offer such trade facili-
tation measures through customs procedures generally available to all operators and is not required 
to establish a separate scheme.

7.2 The specified criteria to qualify as an authorized operator shall be related to compliance, 
or the risk of non-compliance, with requirements specified in a Member’s laws, regulations or pro-
cedures.

(a) Such criteria, which shall be published, may include:
 (i) an appropriate record of compliance with customs and other related laws and regu-

lations;

6 Each Member may determine the scope and methodology of such average release time measure-
ment in accordance with its needs and capacity.
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 (ii) a system of managing records to allow for necessary internal controls;
 (iii) financial solvency, including, where appropriate, provision of a sufficient security 

or guarantee; and
 (iv) supply chain security.

(b) Such criteria shall not:
 (i) be designed or applied so as to afford or create arbitrary or unjustifiable discrimi-

nation between operators where the same conditions prevail; and
 (ii) to the extent possible, restrict the participation of small and medium-sized enter-

prises.
7.3 The trade facilitation measures provided pursuant to paragraph 7.1 shall include at least 

three of the following measures:7

(a) low documentary and data requirements, as appropriate;
(b) low rate of physical inspections and examinations, as appropriate;
(c) rapid release time, as appropriate;
(d) deferred payment of duties, taxes, fees, and charges;
(e) use of comprehensive guarantees or reduced guarantees;
(f ) a single customs declaration for all imports or exports in a given period; and
(g) clearance of goods at the premises of the authorized operator or another place authorized 

by customs.
7.4 Members are encouraged to develop authorized operator schemes on the basis of interna-

tional standards, where such standards exist, except when such standards would be an inappropriate 
or ineffective means for the fulfilment of the legitimate objectives pursued.

7.5 In order to enhance the trade facilitation measures provided to operators, Members shall 
afford to other Members the possibility of negotiating mutual recognition of authorized operator 
schemes.

7.6 Members shall exchange relevant information within the Committee about authorized 
operator schemes in force.

8. expedited shipments
8.1 Each Member shall adopt or maintain procedures allowing for the expedited release of at 

least those goods entered through air cargo facilities to persons who apply for such treatment, while 
maintaining customs control.8 If a Member employs criteria9 limiting who may apply, the Member 
may, in published criteria, require that the applicant shall, as conditions for qualifying for the appli-
cation of the treatment described in paragraph 8.2 to its expedited shipments:

(a) provide adequate infrastructure and payment of customs expenses related to processing 
of expedited shipments in cases where the applicant fulfils the Member’s requirements for such 
processing to be performed at a dedicated facility;

(b) submit in advance of the arrival of an expedited shipment the information necessary for 
the release;

(c) be assessed fees limited in amount to the approximate cost of services rendered in provid-
ing the treatment described in paragraph 8.2;

7 A measure listed in subparagraphs 7.3 (a) to (g) will be deemed to be provided to authorized 
operators if it is generally available to all operators.

8 In cases where a Member has an existing procedure that provides the treatment in paragraph 8.2, 
this provision does not require that Member to introduce separate expedited release procedures.

9 Such application criteria, if any, shall be in addition to the Member’s requirements for operating 
with respect to all goods or shipments entered through air cargo facilities.
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(d) maintain a high degree of control over expedited shipments through the use of internal 
security, logistics, and tracking technology from pick-up to delivery;

(e) provide expedited shipment from pick-up to delivery;
(f ) assume liability for payment of all customs duties, taxes, fees, and charges to the customs 

authority for the goods;
(g) have a good record of compliance with customs and other related laws and regulations;
(h) comply with other conditions directly related to the effective enforcement of the Mem-

ber’s laws, regulations, and procedural requirements, that specifically relate to providing the treat-
ment described in paragraph 8.2.

8.2 Subject to paragraphs 8.1 and 8.3, Members shall:
(a) minimize the documentation required for the release of expedited shipments in accord-

ance with paragraph 1 of Article 10 and, to the extent possible, provide for release based on a single 
submission of information on certain shipments;

(b) provide for expedited shipments to be released under normal circumstances as rapidly as 
possible after arrival, provided the information required for release has been submitted;

(c) endeavour to apply the treatment in subparagraphs (a) and (b) to shipments of any weight 
or value recognizing that a Member is permitted to require additional entry procedures, including 
declarations and supporting documentation and payment of duties and taxes, and to limit such 
treatment based on the type of good, provided the treatment is not limited to low value goods such 
as documents; and

(d) provide, to the extent possible, for a de minimis shipment value or dutiable amount for 
which customs duties and taxes will not be collected, aside from certain prescribed goods. Internal 
taxes, such as value added taxes and excise taxes, applied to imports consistently with Article III of 
the GATT 1994 are not subject to this provision.

8.3 Nothing in paragraphs 8.1 and 8.2 shall affect the right of a Member to examine, detain, 
seize, confiscate or refuse entry of goods, or to carry out post-clearance audits, including in con-
nection with the use of risk management systems. Further, nothing in paragraphs 8.1 and 8.2 shall 
prevent a Member from requiring, as a condition for release, the submission of additional informa-
tion and the fulfilment of non-automatic licensing requirements.

9. Perishable goods10

9.1 With a view to preventing avoidable loss or deterioration of perishable goods, and provided 
that all regulatory requirements have been met, each Member shall provide for the release of perish-
able goods:

(a) under normal circumstances within the shortest possible time; and
(b) in exceptional circumstances where it would be appropriate to do so, outside the business 

hours of customs and other relevant authorities.
9.2 Each Member shall give appropriate priority to perishable goods when scheduling any 

examinations that may be required.
9.3 Each Member shall either arrange or allow an importer to arrange for the proper storage of 

perishable goods pending their release. The Member may require that any storage facilities arranged 
by the importer have been approved or designated by its relevant authorities. The movement of the 
goods to those storage facilities, including authorizations for the operator moving the goods, may 
be subject to the approval, where required, of the relevant authorities. The Member shall, where 
practicable and consistent with domestic legislation, upon the request of the importer, provide for 
any procedures necessary for release to take place at those storage facilities.

10 For the purposes of this provision, perishable goods are goods that rapidly decay due to their 
natural characteristics, in particular in the absence of appropriate storage conditions.
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9.4 In cases of significant delay in the release of perishable goods, and upon written request, 
the importing Member shall, to the extent practicable, provide a communication on the reasons for 
the delay.

article 8. Border agency cooperation
1. Each Member shall ensure that its authorities and agencies responsible for border controls 

and procedures dealing with the importation, exportation, and transit of goods cooperate with one 
another and coordinate their activities in order to facilitate trade.

2. Each Member shall, to the extent possible and practicable, cooperate on mutually agreed 
terms with other Members with whom it shares a common border with a view to coordinating 
procedures at border crossings to facilitate cross-border trade. Such cooperation and coordination 
may include:

(a) alignment of working days and hours;
(b) alignment of procedures and formalities;
(c) development and sharing of common facilities;
(d) joint controls;
(e) establishment of one stop border post control.

article 9. Movement of goods intended for import under customs control
Each Member shall, to the extent practicable, and provided all regulatory requirements are 

met, allow goods intended for import to be moved within its territory under customs control from 
a customs office of entry to another customs office in its territory from where the goods would be 
released or cleared.

article 10. Formalities connected with importation, exportation and transit 

1. Formalities and documentation requirements
1.1 With a view to minimizing the incidence and complexity of import, export, and transit 

formalities and to decreasing and simplifying import, export, and transit documentation require-
ments and taking into account the legitimate policy objectives and other factors such as changed 
circumstances, relevant new information, business practices, availability of techniques and tech-
nology, international best practices, and inputs from interested parties, each Member shall review 
such formalities and documentation requirements and, based on the results of the review, ensure, 
as appropriate, that such formalities and documentation requirements are:

(a) adopted and/or applied with a view to a rapid release and clearance of goods, particularly 
perishable goods;

(b) adopted and/or applied in a manner that aims at reducing the time and cost of compli-
ance for traders and operators;

(c) the least trade restrictive measure chosen where two or more alternative measures are 
reasonably available for fulfilling the policy objective or objectives in question; and

(d) not maintained, including parts thereof, if no longer required.
1.2 The Committee shall develop procedures for the sharing by Members of relevant informa-

tion and best practices, as appropriate.

2. acceptance of copies
2.1 Each Member shall, where appropriate, endeavour to accept paper or electronic copies of 

supporting documents required for import, export, or transit formalities.
2.2 Where a government agency of a Member already holds the original of such a document, 

any other agency of that Member shall accept a paper or electronic copy, where applicable, from the 
agency holding the original in lieu of the original document.
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2.3 A Member shall not require an original or copy of export declarations submitted to the 
customs authorities of the exporting Member as a requirement for importation.11

3. Use of international standards

3.1 Members are encouraged to use relevant international standards or parts thereof as a basis 
for their import, export, or transit formalities and procedures, except as otherwise provided for in 
this Agreement.

3.2 Members are encouraged to take part, within the limits of their resources, in the preparation 
and periodic review of relevant international standards by appropriate international organizations.

3.3 The Committee shall develop procedures for the sharing by Members of relevant informa-
tion, and best practices, on the implementation of international standards, as appropriate.

The Committee may also invite relevant international organizations to discuss their work on 
international standards. As appropriate, the Committee may identify specific standards that are of 
particular value to Members.

4. Single window

4.1 Members shall endeavour to establish or maintain a single window, enabling traders to 
submit documentation and/or data requirements for importation, exportation, or transit of goods 
through a single entry point to the participating authorities or agencies. After the examination by 
the participating authorities or agencies of the documentation and/or data, the results shall be noti-
fied to the applicants through the single window in a timely manner.

4.2 In cases where documentation and/or data requirements have already been received 
through the single window, the same documentation and/or data requirements shall not be request-
ed by participating authorities or agencies except in urgent circumstances and other limited excep-
tions which are made public.

4.3 Members shall notify the Committee of the details of operation of the single window.
4.4 Members shall, to the extent possible and practicable, use information technology to sup-

port the single window.

5. Preshipment inspection

5.1 Members shall not require the use of preshipment inspections in relation to tariff classifica-
tion and customs valuation.

5.2 Without prejudice to the rights of Members to use other types of preshipment inspection 
not covered by paragraph 5.1, Members are encouraged not to introduce or apply new requirements 
regarding their use.12

6. Use of customs brokers

6.1 Without prejudice to the important policy concerns of some Members that currently main-
tain a special role for customs brokers, from the entry into force of this Agreement Members shall 
not introduce the mandatory use of customs brokers.

6.2 Each Member shall notify the Committee and publish its measures on the use of customs 
brokers. Any subsequent modifications thereof shall be notified and published promptly.

6.3 With regard to the licensing of customs brokers, Members shall apply rules that are trans-
parent and objective.

11 Nothing in this paragraph precludes a Member from requiring documents such as certificates, 
permits or licenses as a requirement for the importation of controlled or regulated goods.

12 This paragraph refers to preshipment inspections covered by the Agreement on Preshipment 
Inspection, and does not preclude preshipment inspections for sanitary and phytosanitary purposes.
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7. Common border procedures and uniform documentation requirements

7.1 Each Member shall, subject to paragraph 7.2, apply common customs procedures and uni-
form documentation requirements for release and clearance of goods throughout its territory.

7.2 Nothing in this Article shall prevent a Member from:

(a) differentiating its procedures and documentation requirements based on the nature and 
type of goods, or their means of transport;

(b) differentiating its procedures and documentation requirements for goods based on risk 
management;

(c) differentiating its procedures and documentation requirements to provide total or partial 
exemption from import duties or taxes;

(d) applying electronic filing or processing; or

(e) differentiating its procedures and documentation requirements in a manner consistent 
with the Agreement on the Application of Sanitary and Phytosanitary Measures.

8. rejected goods

8.1 Where goods presented for import are rejected by the competent authority of a Member 
on account of their failure to meet prescribed sanitary or phytosanitary regulations or technical 
regulations, the Member shall, subject to and consistent with its laws and regulations, allow the 
importer to re-consign or to return the rejected goods to the exporter or another person designated 
by the exporter.

8.2 When such an option under paragraph 8.1 is given and the importer fails to exercise it 
within a reasonable period of time, the competent authority may take a different course of action to 
deal with such non-compliant goods.

9. temporary admission of goods and inward and outward processing

9.1 Temporary admission of goods

Each Member shall allow, as provided for in its laws and regulations, goods to be brought into 
its customs territory conditionally relieved, totally or partially, from payment of import duties and 
taxes if such goods are brought into its customs territory for a specific purpose, are intended for 
re-exportation within a specific period, and have not undergone any change except normal depre-
ciation and wastage due to the use made of them.

9.2 Inward and outward processing

(a) Each Member shall allow, as provided for in its laws and regulations, inward and outward 
processing of goods. Goods allowed for outward processing may be reimported with total or partial 
exemption from import duties and taxes in accordance with the Member’s laws and regulations.

(b) For the purposes of this Article, the term “inward processing” means the customs pro-
cedure under which certain goods can be brought into a Member’s customs territory conditionally 
relieved, totally or partially, from payment of import duties and taxes, or eligible for duty drawback, 
on the basis that such goods are intended for manufacturing, processing, or repair and subsequent 
exportation.

(c) For the purposes of this Article, the term “outward processing” means the customs pro-
cedure under which goods which are in free circulation in a Member’s customs territory may be 
temporarily exported for manufacturing, processing, or repair abroad and then re-imported.

article 11. Freedom of transit

1. Any regulations or formalities in connection with traffic in transit imposed by a Member 
shall not be:
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(a) maintained if the circumstances or objectives giving rise to their adoption no longer exist 
or if the changed circumstances or objectives can be addressed in a reasonably available less trade-
restrictive manner;

(b) applied in a manner that would constitute a disguised restriction on traffic in transit.
2. Traffic in transit shall not be conditioned upon collection of any fees or charges imposed in 

respect of transit, except the charges for transportation or those commensurate with administrative 
expenses entailed by transit or with the cost of services rendered.

3. Members shall not seek, take, or maintain any voluntary restraints or any other similar 
measures on traffic in transit. This is without prejudice to existing and future national regulations, 
bilateral or multilateral arrangements related to regulating transport, consistent with WTO rules.

4. Each Member shall accord to products which will be in transit through the territory of any 
other Member treatment no less favourable than that which would be accorded to such products if 
they were being transported from their place of origin to their destination without going through 
the territory of such other Member.

5. Members are encouraged to make available, where practicable, physically separate infra-
structure (such as lanes, berths and similar) for traffic in transit.

6. Formalities, documentation requirements, and customs controls in connection with traffic 
in transit shall not be more burdensome than necessary to:

(a) identify the goods; and
(b) ensure fulfilment of transit requirements.
7. Once goods have been put under a transit procedure and have been authorized to proceed 

from the point of origination in a Member’s territory, they will not be subject to any customs charges 
nor unnecessary delays or restrictions until they conclude their transit at the point of destination 
within the Member’s territory.

8. Members shall not apply technical regulations and conformity assessment procedures with-
in the meaning of the Agreement on Technical Barriers to Trade to goods in transit.

9. Members shall allow and provide for advance filing and processing of transit documentation 
and data prior to the arrival of goods.

10. Once traffic in transit has reached the customs office where it exits the territory of a Mem-
ber, that office shall promptly terminate the transit operation if transit requirements have been met.

11. Where a Member requires a guarantee in the form of a surety, deposit or other appropriate 
monetary or non-monetary13 instrument for traffic in transit, such guarantee shall be limited to 
ensuring that requirements arising from such traffic in transit are fulfilled.

12. Once the Member has determined that its transit requirements have been satisfied, the 
guarantee shall be discharged without delay.

13. Each Member shall, in a manner consistent with its laws and regulations, allow compre-
hensive guarantees which include multiple transactions for same operators or renewal of guarantees 
without discharge for subsequent consignments.

14. Each Member shall make publicly available the relevant information it uses to set the guar-
antee, including single transaction and, where applicable, multiple transaction guarantee.

15. Each Member may require the use of customs convoys or customs escorts for traffic in 
transit only in circumstances presenting high risks or when compliance with customs laws and 
regulations cannot be ensured through the use of guarantees. General rules applicable to customs 
convoys or customs escorts shall be published in accordance with Article 1.

13 Nothing in this provision shall preclude a Member from maintaining existing procedures 
whereby the means of transport can be used as a guarantee for traffic in transit.
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16. Members shall endeavour to cooperate and coordinate with one another with a view to 
enhancing freedom of transit. Such cooperation and coordination may include, but is not limited 
to, an understanding on:

(a) charges;
(b) formalities and legal requirements; and
(c) the practical operation of transit regimes.
17. Each Member shall endeavour to appoint a national transit coordinator to which all enquir-

ies and proposals by other Members relating to the good functioning of transit operations can be 
addressed.

article 12. Customs cooperation 

1. Measures promoting compliance and cooperation
1.1 Members agree on the importance of ensuring that traders are aware of their compliance 

obligations, encouraging voluntary compliance to allow importers to self-correct without penalty 
in appropriate circumstances, and applying compliance measures to initiate stronger measures for 
non-compliant traders.14

1.2 Members are encouraged to share information on best practices in managing customs 
compliance, including through the Committee. Members are encouraged to cooperate in technical 
guidance or assistance and support for capacity building for the purposes of administering compli-
ance measures and enhancing their effectiveness.

2. exchange of information
2.1 Upon request and subject to the provisions of this Article, Members shall exchange the 

information set out in subparagraphs 6.1(b) and/or (c) for the purpose of verifying an import or 
export declaration in identified cases where there are reasonable grounds to doubt the truth or 
accuracy of the declaration.

2.2 Each Member shall notify the Committee of the details of its contact point for the exchange 
of this information.

3. Verification
A Member shall make a request for information only after it has conducted appropriate verifi-

cation procedures of an import or export declaration and after it has inspected the available relevant 
documentation.

4. request
4.1 The requesting Member shall provide the requested Member with a written request, 

through paper or electronic means in a mutually agreed official language of the WTO or other 
mutually agreed language, including:

(a) the matter at issue including, where appropriate and available, the number identifying 
the export declaration corresponding to the import declaration in question;

(b) the purpose for which the requesting Member is seeking the information or documents, 
along with the names and contact details of the persons to whom the request relates, if known;

(c) where required by the requested Member, confirmation15 of the verification where appro-
priate;

(d) the specific information or documents requested;

14 Such activity has the overall objective of lowering the frequency of non-compliance, and conse-
quently reducing the need for exchange of information in pursuit of enforcement.

15 This may include pertinent information on the verification conducted under paragraph 3. Such 
information shall be subject to the level of protection and confidentiality specified by the Member con-
ducting the verification.
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(e) the identity of the originating office making the request;
(f ) reference to provisions of the requesting Member’s domestic law and legal system that 

govern the collection, protection, use, disclosure, retention, and disposal of confidential information 
and personal data.

4.2 If the requesting Member is not in a position to comply with any of the subparagraphs of 
paragraph 4.1, it shall specify this in the request.

5. Protection and confidentiality
5.1 The requesting Member shall, subject to paragraph 5.2:
(a) hold all information or documents provided by the requested Member strictly in confi-

dence and grant at least the same level of such protection and confidentiality as that provided under 
the domestic law and legal system of the requested Member as described by it under subparagraphs 
6.1(b) or (c);

(b) provide information or documents only to the customs authorities dealing with the mat-
ter at issue and use the information or documents solely for the purpose stated in the request unless 
the requested Member agrees otherwise in writing;

(c) not disclose the information or documents without the specific written permission of the 
requested Member;

(d) not use any unverified information or documents from the requested Member as the 
deciding factor towards alleviating the doubt in any given circumstance;

(e) respect any case-specific conditions set out by the requested Member regarding retention 
and disposal of confidential information or documents and personal data; and

(f ) upon request, inform the requested Member of any decisions and actions taken on the 
matter as a result of the information or documents provided.

5.2 A requesting Member may be unable under its domestic law and legal system to comply 
with any of the subparagraphs of paragraph 5.1. If so, the requesting Member shall specify this in 
the request.

5.3 The requested Member shall treat any request and verification information received under 
paragraph 4 with at least the same level of protection and confidentiality accorded by the requested 
Member to its own similar information.

6. Provision of information
6.1 Subject to the provisions of this Article, the requested Member shall promptly:
(a) respond in writing, through paper or electronic means;
(b) provide the specific information as set out in the import or export declaration, or the 

declaration, to the extent it is available, along with a description of the level of protection and con-
fidentiality required of the requesting Member;

(c) if requested, provide the specific information as set out in the following documents, or 
the documents, submitted in support of the import or export declaration, to the extent it is avail-
able: commercial invoice, packing list, certificate of origin and bill of lading, in the form in which 
these were filed, whether paper or electronic, along with a description of the level of protection and 
confidentiality required of the requesting Member;

(d) confirm that the documents provided are true copies;
(e) provide the information or otherwise respond to the request, to the extent possible, with-

in 90 days from the date of the request.
6.2 The requested Member may require, under its domestic law and legal system, an assurance 

prior to the provision of information that the specific information will not be used as evidence in 
criminal investigations, judicial proceedings, or in non-customs proceedings without the specific 
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written permission of the requested Member. If the requesting Member is not in a position to com-
ply with this requirement, it should specify this to the requested Member.

7. Postponement or refusal of a request
7.1 A requested Member may postpone or refuse part or all of a request to provide information, 

and shall inform the requesting Member of the reasons for doing so, where:
(a) it would be contrary to the public interest as reflected in the domestic law and legal sys-

tem of the requested Member;
(b) its domestic law and legal system prevents the release of the information. In such a case 

it shall provide the requesting Member with a copy of the relevant, specific reference;
(c) the provision of the information would impede law enforcement or otherwise interfere 

with an on-going administrative or judicial investigation, prosecution or proceeding;
(d) the consent of the importer or exporter is required by its domestic law and legal system 

that govern the collection, protection, use, disclosure, retention, and disposal of confidential infor-
mation or personal data and that consent is not given; or

(e) the request for information is received after the expiration of the legal requirement of the 
requested Member for the retention of documents.

7.2 In the circumstances of paragraphs 4.2, 5.2, or 6.2, execution of such a request shall be at 
the discretion of the requested Member.

8. reciprocity
If the requesting Member is of the opinion that it would be unable to comply with a similar 

request if it was made by the requested Member, or if it has not yet implemented this Article, it shall 
state that fact in its request. Execution of such a request shall be at the discretion of the requested 
Member.

9. administrative burden
9.1 The requesting Member shall take into account the associated resource and cost implica-

tions for the requested Member in responding to requests for information. The requesting Member 
shall consider the proportionality between its fiscal interest in pursuing its request and the efforts 
to be made by the requested Member in providing the information.

9.2 If a requested Member receives an unmanageable number of requests for information or 
a request for information of unmanageable scope from one or more requesting Member(s) and is 
unable to meet such requests within a reasonable time, it may request one or more of the requesting 
Member(s) to prioritize with a view to agreeing on a practical limit within its resource constraints. 
In the absence of a mutually-agreed approach, the execution of such requests shall be at the discre-
tion of the requested Member based on the results of its own prioritization.

10. limitations
A requested Member shall not be required to:
(a) modify the format of its import or export declarations or procedures;
(b) call for documents other than those submitted with the import or export declaration as 

specified in subparagraph 6.1(c);
(c) initiate enquiries to obtain the information;
(d) modify the period of retention of such information;
(e) introduce paper documentation where electronic format has already been introduced;
(f ) translate the information;
(g) verify the accuracy of the information; or
(h) provide information that would prejudice the legitimate commercial interests of particu-

lar enterprises, public or private.
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11. Unauthorized use or disclosure
11.1 In the event of any breach of the conditions of use or disclosure of information exchanged 

under this Article, the requesting Member that received the information shall promptly communi-
cate the details of such unauthorized use or disclosure to the requested Member that provided the 
information and:

(a) take necessary measures to remedy the breach;
(b) take necessary measures to prevent any future breach; and
(c) notify the requested Member of the measures taken under subparagraphs (a) and (b).
11.2 The requested Member may suspend its obligations to the requesting Member under this 

Article until the measures set out in paragraph 11.1 have been taken.

12. Bilateral and regional agreements
12.1 Nothing in this Article shall prevent a Member from entering into or maintaining a bilat-

eral, plurilateral, or regional agreement for sharing or exchange of customs information and data, 
including on a secure and rapid basis such as on an automatic basis or in advance of the arrival of 
the consignment.

12.2 Nothing in this Article shall be construed as altering or affecting a Member’s rights or 
obligations under such bilateral, plurilateral, or regional agreements, or as governing the exchange 
of customs information and data under such other agreements.

SeCtIon II 
SPeCIal anD DIFFerentIal treatMent ProVISIonS For  

DeVeloPInG CoUntrY MeMBerS anD leaSt-DeVeloPeD CoUntrY MeMBerS 

article 13. General principles
1. The provisions contained in Articles 1 to 12 of this Agreement shall be implemented by 

developing and least-developed country Members in accordance with this Section, which is based 
on the modalities agreed in Annex D of the July 2004 Framework Agreement (WT/L/579) and in 
paragraph 33 of and Annex E to the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC).

2. Assistance and support for capacity building16 should be provided to help developing and 
least-developed country Members implement the provisions of this Agreement, in accordance with 
their nature and scope. The extent and the timing of implementation of the provisions of this Agree-
ment shall be related to the implementation capacities of developing and least-developed country 
Members. Where a developing or least-developed country Member continues to lack the necessary 
capacity, implementation of the provision(s) concerned will not be required until implementation 
capacity has been acquired.

3. Least-developed country Members will only be required to undertake commitments to the 
extent consistent with their individual development, financial and trade needs or their administra-
tive and institutional capabilities.

4. These principles shall be applied through the provisions set out in Section II.

article 14. Categories of provisions
1. There are three categories of provisions:
(a) Category A contains provisions that a developing country Member or a least-developed 

country Member designates for implementation upon entry into force of this Agreement, or in the 
case of a least-developed country Member within one year after entry into force, as provided in 
Article 15.

16 For the purposes of this Agreement, “assistance and support for capacity building” may take the 
form of technical, financial, or any other mutually agreed form of assistance provided.
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(b) Category B contains provisions that a developing country Member or a least-developed 
country Member designates for implementation on a date after a transitional period of time follow-
ing the entry into force of this Agreement, as provided in Article 16.

(c) Category C contains provisions that a developing country Member or a least-developed 
country Member designates for implementation on a date after a transitional period of time follow-
ing the entry into force of this Agreement and requiring the acquisition of implementation capacity 
through the provision of assistance and support for capacity building, as provided for in Article 16.

2. Each developing country and least-developed country Member shall self-designate, on an 
individual basis, the provisions it is including under each of the Categories A, B and C.

Article 15. Notification and implementation of Category A
1. Upon entry into force of this Agreement, each developing country Member shall implement 

its Category A commitments. Those commitments designated under Category A will thereby be 
made an integral part of this Agreement.

2. A least-developed country Member may notify the Committee of the provisions it has desig-
nated in Category A for up to one year after entry into force of this Agreement. Each least-developed 
country Member’s commitments designated under Category A will thereby be made an integral part 
of this Agreement.

Article 16. Notification of definitive dates for implementation of  
Category B and Category C

1. With respect to the provisions that a developing country Member has not designated in 
Category A, the Member may delay implementation in accordance with the process set out in this 
Article.
Developing Country Member Category B

(a) Upon entry into force of this Agreement, each developing country Member shall notify 
the Committee of the provisions that it has designated in Category B and their corresponding indic-
ative dates for implementation.17

(b) No later than one year after entry into force of this Agreement, each developing country 
Member shall notify the Committee of its definitive dates for implementation of the provisions it has 
designated in Category B. If a developing country Member, before this deadline, believes it requires 
additional time to notify its definitive dates, the Member may request that the Committee extend 
the period sufficient to notify its dates.
Developing Country Member Category C

(c) Upon entry into force of this Agreement, each developing country Member shall notify 
the Committee of the provisions that it has designated in Category C and their corresponding indic-
ative dates for implementation. For transparency purposes, notifications submitted shall include 
information on the assistance and support for capacity building that the Member requires in order 
to implement.18

(d) Within one year after entry into force of this Agreement, developing country Members 
and relevant donor Members, taking into account any existing arrangements already in place, noti-
fications pursuant to paragraph 1 of Article 22 and information submitted pursuant to subpara-
graph (c) above, shall provide information to the Committee on the arrangements maintained or 

17 Notifications submitted may also include such further information as the notifying Member 
deems appropriate. Members are encouraged to provide information on the domestic agency or entity 
responsible for implementation.

18 Members may also include information on national trade facilitation implementation plans 
or projects, the domestic agency or entity responsible for implementation, and the donors with 
which the Member may have an arrangement in place to provide assistance.
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entered into that are necessary to provide assistance and support for capacity building to enable 
implementation of Category C.19 The participating developing country Member shall promptly 
inform the Committee of such arrangements. The Committee shall also invite non-Member donors 
to provide information on existing or concluded arrangements.

(e) Within 18 months from the date of the provision of the information stipulated in subpar-
agraph (d), donor Members and respective developing country Members shall inform the Commit-
tee of the progress in the provision of assistance and support for capacity building. Each developing 
country Member shall, at the same time, notify its list of definitive dates for implementation.

2. With respect to those provisions that a least-developed country Member has not designated 
under Category A, least-developed country Members may delay implementation in accordance with 
the process set forth in this Article.

Least-Developed Country Member Category B

(a) No later than one year after entry into force of this Agreement, a least-developed country 
Member shall notify the Committee of its Category B provisions and may notify their correspond-
ing indicative dates for implementation of these provisions, taking into account maximum flex-
ibilities for least-developed country Members.

(b) No later than two years after the notification date stipulated under subparagraph (a) 
above, each least-developed country Member shall notify the Committee to confirm designations of 
provisions and notify its dates for implementation. If a least-developed country Member, before this 
deadline, believes it requires additional time to notify its definitive dates, the Member may request 
that the Committee extend the period sufficiently to notify its dates.

Least-developed country Member Category C

(c) For transparency purposes and to facilitate arrangements with donors, one year after 
entry into force of this Agreement, each least-developed country Member shall notify the Commit-
tee of the provisions it has designated in Category C, taking into account maximum flexibilities for 
least-developed country Members.

(d) One year after the date stipulated in subparagraph (c) above, least-developed country 
Members shall notify information on assistance and support for capacity building that the Member 
requires in order to implement.20

(e) No later than two years after the notification under subparagraph (d) above, least-devel-
oped country Members and relevant donor Members, taking into account information submitted 
pursuant to subparagraph (d) above, shall provide information to the Committee on the arrange-
ments maintained or entered into that are necessary to provide assistance and support for capac-
ity building to enable implementation of Category C.21 The participating least-developed country 
Member shall promptly inform the Committee of such arrangements. The least-developed country 
Member shall, at the same time, notify indicative dates for implementation of corresponding Cat-
egory C commitments covered by the assistance and support arrangements. The Committee shall 
also invite non-Member donors to provide information on existing and concluded arrangements.

( f ) No later than 18 months from the date of the provision of the information stipulated in 
subparagraph (e), relevant donor Members and respective least-developed country Members shall 
inform the Committee of the progress in the provision of assistance and support for capacity build-

19 Such arrangements will be on mutually agreed terms, either bilaterally or through appropriate 
international organizations, consistent with paragraph 3 of Article 21.

20 Members may also include information on national trade facilitation implementation plans or 
projects, the domestic agency or entity responsible for implementation, and the donors with which the 
Member may have an arrangement in place to provide assistance.

21 Such arrangements will be on mutually agreed terms, either bilaterally or through appropriate 
international organizations, consistent with paragraph 3 of Article 21.
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ing. Each least-developed country Member shall, at the same time, notify the Committee of its list 
of definitive dates for implementation.

3. Developing country Members and least-developed country Members experiencing difficul-
ties in submitting definitive dates for implementation within the deadlines set out in paragraphs 
1 and 2 because of the lack of donor support or lack of progress in the provision of assistance and 
support for capacity building should notify the Committee as early as possible prior to the expira-
tion of those deadlines. Members agree to cooperate to assist in addressing such difficulties, taking 
into account the particular circumstances and special problems facing the Member concerned. The 
Committee shall, as appropriate, take action to address the difficulties including, where necessary, 
by extending the deadlines for the Member concerned to notify its definitive dates.

4. Three months before the deadline stipulated in subparagraphs 1(b) or (e), or in the case of a 
least-developed country Member, subparagraphs 2(b) or (f), the Secretariat shall remind a Member 
if that Member has not notified a definitive date for implementation of provisions that it has desig-
nated in Category B or C. If the Member does not invoke paragraph 3, or in the case of a developing 
country Member subparagraph 1(b), or in the case of a least-developed country Member subpara-
graph 2(b), to extend the deadline and still does not notify a definitive date for implementation, the 
Member shall implement the provisions within one year after the deadline stipulated in subpara-
graphs 1(b) or (e), or in the case of a least-developed country Member, subparagraphs 2(b) or (f), or 
extended by paragraph 3.

5. No later than 60 days after the dates for notification of definitive dates for implementation 
of Category B and Category C provisions in accordance with paragraphs 1, 2, or 3, the Committee 
shall take note of the annexes containing each Member’s definitive dates for implementation of 
Category B and Category C provisions, including any dates set under paragraph 4, thereby making 
these annexes an integral part of this Agreement.

article 17. early warning mechanism: extension of implementation dates  
for provisions in Categories B and C

1. (a) A developing country Member or least-developed country Member that considers itself 
to be experiencing difficulty in implementing a provision that it has designated in Category B or 
Category C by the definitive date established under subparagraphs 1(b) or (e) of Article 16, or in 
the case of a least-developed country Member subparagraphs 2(b) or (f) of Article 16, should notify 
the Committee. Developing country Members shall notify the Committee no later than 120 days 
before the expiration of the implementation date. Least-developed country Members shall notify 
the Committee no later than 90 days before such date.

(b) The notification to the Committee shall indicate the new date by which the developing 
country Member or least-developed country Member expects to be able to implement the provision 
concerned. The notification shall also indicate the reasons for the expected delay in implementa-
tion. Such reasons may include the need for assistance and support for capacity building not earlier 
anticipated or additional assistance and support to help build capacity.

2. Where a developing country Member’s request for additional time for implementation does 
not exceed 18 months or a least-developed country Member’s request for additional time does not 
exceed 3 years, the requesting Member is entitled to such additional time without any further action 
by the Committee.

3. Where a developing country or least-developed country Member considers that it requires a 
first extension longer than that provided for in paragraph 2 or a second or any subsequent extension, 
it shall submit to the Committee a request for an extension containing the information described in 
subparagraph 1(b) no later than 120 days in respect of a developing country Member and 90 days in 
respect of a least-developed country Member before the expiration of the original definitive imple-
mentation date or that date as subsequently extended.
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4. The Committee shall give sympathetic consideration to granting requests for extension 
taking into account the specific circumstances of the Member submitting the request. These circum-
stances may include difficulties and delays in obtaining assistance and support for capacity building.

article 18. Implementation of Category B and Category C

1. In accordance with paragraph 2 of Article 13, if a developing country Member or a least-
developed country Member, having fulfilled the procedures set forth in paragraphs 1 or 2 of Article 
16 and in Article 17, and where an extension requested has not been granted or where the developing 
country Member or least-developed country Member otherwise experiences unforeseen circum-
stances that prevent an extension being granted under Article 17, self-assesses that its capacity to 
implement a provision under Category C continues to be lacking, that Member shall notify the 
Committee of its inability to implement the relevant provision.

2. The Committee shall establish an Expert Group immediately, and in any case no later than 
60 days after the Committee receives the notification from the relevant developing country Member 
or least-developed country Member. The Expert Group will examine the issue and make a recom-
mendation to the Committee within 120 days of its composition.

3. The Expert Group shall be composed of five independent persons that are highly qualified 
in the fields of trade facilitation and assistance and support for capacity building. The composition 
of the Expert Group shall ensure balance between nationals from developing and developed country 
Members. Where a least-developed country Member is involved, the Expert Group shall include 
at least one national from a least-developed country Member. If the Committee cannot agree on 
the composition of the Expert Group within 20 days of its establishment, the Director-General, in 
consultation with the chair of the Committee, shall determine the composition of the Expert Group 
in accordance with the terms of this paragraph.

4. The Expert Group shall consider the Member’s self-assessment of lack of capacity and shall 
make a recommendation to the Committee. When considering the Expert Group’s recommendation 
concerning a least-developed country Member, the Committee shall, as appropriate, take action that 
will facilitate the acquisition of sustainable implementation capacity.

5. The Member shall not be subject to proceedings under the Dispute Settlement Understand-
ing on this issue from the time the developing country Member notifies the Committee of its inabil-
ity to implement the relevant provision until the first meeting of the Committee after it receives the 
recommendation of the Expert Group. At that meeting, the Committee shall consider the recom-
mendation of the Expert Group. For a least-developed country Member, the proceedings under 
the Dispute Settlement Understanding shall not apply to the respective provision from the date of 
notification to the Committee of its inability to implement the provision until the Committee makes 
a decision on the issue, or within 24 months after the date of the first Committee meeting set out 
above, whichever is earlier.

6. Where a least-developed country Member loses its ability to implement a Category C com-
mitment, it may inform the Committee and follow the procedures set out in this Article.

article 19. Shifting between Categories B and C

1. Developing country Members and least-developed country Members who have notified 
provisions under Categories B and C may shift provisions between such categories through the 
submission of a notification to the Committee. Where a Member proposes to shift a provision from 
Category B to Category C, the Member shall provide information on the assistance and support 
required to build capacity.

2. In the event that additional time is required to implement a provision shifted from Cat-
egory B to Category C, the Member may:

(a) use the provisions of Article 17, including the opportunity for an automatic extension; or
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(b) request an examination by the Committee of the Member’s request for extra time to 
implement the provision and, if necessary, for assistance and support for capacity building, includ-
ing the possibility of a review and recommendation by the Expert Group under Article 18; or

(c) in the case of a least-developed country Member, any new implementation date of more 
than four years after the original date notified under Category B shall require approval by the Com-
mittee. In addition, a least-developed country Member shall continue to have recourse to Article 17. 
It is understood that assistance and support for capacity building is required for a least-developed 
country Member so shifting.

article 20. Grace period for the application of the Understanding on rules and procedures 
governing the settlement of disputes

1. For a period of two years after entry into force of this Agreement, the provisions of Articles 
XXII and XXIII of GATT 1994 as elaborated and applied by the Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes shall not apply to the settlement of disputes against 
a developing country Member concerning any provision that the Member has designated in Cat-
egory A.

2. For a period of six years after entry into force of this Agreement, the provisions of Articles 
XXII and XXIII of GATT 1994 as elaborated and applied by the Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes shall not apply to the settlement of disputes against 
a least-developed country Member concerning any provision that the Member has designated in 
Category A.

3. For a period of eight years after implementation of a provision under Category B or C by 
a least-developed country Member, the provisions of Articles XXII and XXIII of GATT 1994 as 
elaborated and applied by the Understanding on Rules and Procedures Governing the Settlement of 
Disputes shall not apply to the settlement of disputes against that least-developed country Member 
concerning that provision.

4. Notwithstanding the grace period for the application of the Understanding on Rules and 
Procedures Governing the Settlement of Disputes, before making a request for consultations pur-
suant to Articles XXII or XXIII of GATT 1994, and at all stages of dispute settlement procedures 
with regard to a measure of a least-developed country Member, a Member shall give particular 
consideration to the special situation of least-developed country Members. In this regard, Members 
shall exercise due restraint in raising matters under the Understanding on Rules and Procedures 
Governing the Settlement of Disputes involving least-developed country Members.

5. Each Member shall, upon request, during the grace period allowed under this Article, pro-
vide adequate opportunity to other Members for discussion with respect to any issue relating to the 
implementation of this Agreement.

article 21. Provision of assistance and support for capacity building

1. Donor Members agree to facilitate the provision of assistance and support for capacity build-
ing to developing country and least-developed country Members on mutually agreed terms either 
bilaterally or through the appropriate international organizations. The objective is to assist develop-
ing country and least-developed country Members to implement the provisions of Section I of this 
Agreement.

2. Given the special needs of least-developed country Members, targeted assistance and sup-
port should be provided to the least-developed country Members so as to help them build sustain-
able capacity to implement their commitments. Through the relevant development cooperation 
mechanisms and consistent with the principles of technical assistance and support for capacity 
building as referred to in paragraph 3, development partners shall endeavour to provide assistance 
and support for capacity building in this area in a way that does not compromise existing develop-
ment priorities.
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3. Members shall endeavour to apply the following principles for providing assistance and 
support for capacity building with regard to the implementation of this Agreement:

(a) take account of the overall developmental framework of recipient countries and regions 
and, where relevant and appropriate, ongoing reform and technical assistance programs;

(b) include, where relevant and appropriate, activities to address regional and subregional 
challenges and promote regional and sub-regional integration;

(c) ensure that ongoing trade facilitation reform activities of the private sector are factored 
into assistance activities;

(d) promote coordination between and among Members and other relevant institutions, 
including regional economic communities, to ensure maximum effectiveness of and results from 
this assistance. To this end:
 (i) coordination, primarily in the country or region where the assistance is to be pro-

vided, between partner Members and donors and among bilateral and multilateral 
donors should aim to avoid overlap and duplication in assistance programs and 
inconsistencies in reform activities through close coordination of technical assis-
tance and capacity building interventions;

 (ii) for least-developed country Members, the Enhanced Integrated Framework for 
trade-related assistance for the least-developed countries should be a part of this 
coordination process; and

 (iii) Members should also promote internal coordination between their trade and 
development officials, both in capitals and in Geneva, in the implementation of 
this Agreement and technical assistance.

(e) encourage use of existing in-country and regional coordination structures such as round-
tables and consultative groups to coordinate and monitor implementation activities; and

(f ) encourage developing country Members to provide capacity building to other developing 
and least-developed country Members and consider supporting such activities, where possible.

4. The Committee shall hold at least one dedicated session per year to:
(a) discuss any problems regarding implementation of provisions or sub-parts of provisions 

of this Agreement;
(b) review progress in the provision of assistance and support for capacity building to sup-

port the implementation of the Agreement, including any developing or least-developed country 
Members not receiving adequate assistance and support for capacity building;

(c) share experiences and information on ongoing assistance and support for capacity build-
ing and implementation programs, including challenges and successes;

(d) review donor notifications as set forth in Article 22; and
(e) review the operation of paragraph 2.

article 22. Information on assistance and support for capacity building  
to be submitted to the Committee

1. To provide transparency to developing country Members and least-developed country 
Members on the provision of assistance and support for capacity building for implementation of 
Section I, each donor Member assisting developing country Members and least-developed country 
Members with the implementation of this Agreement shall submit to the Committee, at entry into 
force of this Agreement and annually thereafter, the following information on its assistance and 
support for capacity building that was disbursed in the preceding 12 months and, where available, 
that is committed in the next 12 months.22

22 The information provided will reflect the demand driven nature of the provision of assistance 
and support for capacity building.
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(a) a description of the assistance and support for capacity building;
(b) the status and amount committed/disbursed;
(c) procedures for disbursement of the assistance and support;
(d) the beneficiary Member or, where necessary, the region; and
(e) the implementing agency in the Member providing assistance and support.

The information shall be provided in the format specified in Annex 1. In the case of Organisation for 
Economic Co-operation and Development (referred to in this Agreement as the “OECD”) Members, 
the information submitted can be based on relevant information from the OECD Creditor Report-
ing System. Developing country Members declaring themselves in a position to provide assistance 
and support for capacity building are encouraged to provide the information above.

2. Donor Members assisting developing country Members and least-developed country Mem-
bers shall submit to the Committee:

(a) contact points of their agencies responsible for providing assistance and support for 
capacity building related to the implementation of Section I of this Agreement including, where 
practicable, information on such contact points within the country or region where the assistance 
and support is to be provided; and

(b) information on the process and mechanisms for requesting assistance and support for 
capacity building.
Developing country Members declaring themselves in a position to provide assistance and support 
are encouraged to provide the information above.

3. Developing country Members and least-developed country Members intending to avail 
themselves of trade facilitation-related assistance and support for capacity building shall submit 
to the Committee information on contact point(s) of the office(s) responsible for coordinating and 
prioritizing such assistance and support.

4. Members may provide the information referred to in paragraphs 2 and 3 through internet 
references and shall update the information as necessary. The Secretariat shall make all such infor-
mation publicly available.

5. The Committee shall invite relevant international and regional organizations (such as the 
International Monetary Fund, the OECD, the United Nations Conference on Trade and Develop-
ment, the WCO, United Nations Regional Commissions, the World Bank, or their subsidiary bodies, 
and regional development banks) and other agencies of cooperation to provide information referred 
to in paragraphs 1, 2, and 4.

SeCtIon III 
InStItUtIonal arranGeMentS anD FInal ProVISIonS 

article 23. Institutional arrangements

1 Committee on trade Facilitation
1.1 A Committee on Trade Facilitation is hereby established.
1.2 The Committee shall be open for participation by all Members and shall elect its own 

Chairperson. The Committee shall meet as needed and envisaged by the relevant provisions of this 
Agreement, but no less than once a year, for the purpose of affording Members the opportunity to 
consult on any matters related to the operation of this Agreement or the furtherance of its objectives. 
The Committee shall carry out such responsibilities as assigned to it under this Agreement or by the 
Members. The Committee shall establish its own rules of procedure.

23 This includes Articles V:7 and X:1 of the GATT 1994 and the Ad note to Article VIII of the 
GATT 1994.



 Trade facilitation 369

1.3 The Committee may establish such subsidiary bodies as may be required. All such bodies 
shall report to the Committee.

1.4 The Committee shall develop procedures for the sharing by Members of relevant informa-
tion and best practices as appropriate.

1.5 The Committee shall maintain close contact with other international organizations in the 
field of trade facilitation, such as the WCO, with the objective of securing the best available advice 
for the implementation and administration of this Agreement and in order to ensure that unneces-
sary duplication of effort is avoided. To this end, the Committee may invite representatives of such 
organizations or their subsidiary bodies to:

(a) attend meetings of the Committee; and
(b) discuss specific matters related to the implementation of this Agreement.
1.6 The Committee shall review the operation and implementation of this Agreement four 

years from its entry into force, and periodically thereafter.
1.7 Members are encouraged to raise before the Committee questions relating to issues on the 

implementation and application of this Agreement.
1.8 The Committee shall encourage and facilitate ad hoc discussions among Members on spe-

cific issues under this Agreement with a view to reaching a mutually satisfactory solution promptly.

2. national Committee on trade Facilitation
Each Member shall establish and/or maintain a national committee on trade facilitation or 

designate an existing mechanism to facilitate both domestic coordination and implementation of 
the provisions of this Agreement.

article 24. Final provisions
1. For the purpose of this Agreement, the term “Member” is deemed to include the competent 

authority of that Member.
2. All provisions of this Agreement are binding on all Members.
3. Members shall implement this Agreement from the date of its entry into force. Developing 

country Members and least-developed country Members that choose to use the provisions of Sec-
tion II shall implement this Agreement in accordance with Section II.

4. A Member which accepts this Agreement after its entry into force shall implement its Cat-
egory B and C commitments counting the relevant periods from the date this Agreement enters 
into force.

5. Members of a customs union or a regional economic arrangement may adopt regional 
approaches to assist in the implementation of their obligations under this Agreement including 
through the establishment and use of regional bodies.

6. Notwithstanding the general interpretative note to Annex 1A to the Marrakesh Agreement 
Establishing the World Trade Organization, nothing in this Agreement shall be construed as dimin-
ishing the obligations of Members under the GATT 1994. In addition, nothing in this Agreement 
shall be construed as diminishing the rights and obligations of Members under the Agreement on 
Technical Barriers to Trade and the Agreement on the Application of Sanitary and Phytosanitary 
Measures.

7. All exceptions and exemptions23 under the GATT 1994 shall apply to the provisions of this 
Agreement. Waivers applicable to the GATT 1994 or any part thereof, granted according to Arti-
cle IX:3 and Article IX:4 of the Marrakesh Agreement Establishing the World Trade Organization 

23 This includes Articles V:7 and X:1 of the GATT 1994 and the Ad note to Article VIII of the 
GATT 1994.
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and any amendments thereto as of the date of entry into force of this Agreement, shall apply to the 
provisions of this Agreement.

8. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under 
this Agreement, except as otherwise specifically provided for in this Agreement.

9. Reservations may not be entered in respect of any of the provisions of this Agreement with-
out the consent of the other Members.

10. The Category A commitments of developing country Members and least-developed coun-
try Members annexed to this Agreement in accordance with paragraphs 1 and 2 of Article 15 shall 
constitute an integral part of this Agreement.

11. The Category B and C commitments of developing country Members and least-developed 
country Members taken note of by the Committee and annexed to this Agreement pursuant to 
paragraph 5 of Article 16 shall constitute an integral part of this Agreement.

anneX 1. ForMat For notIFICatIon UnDer ParaGraPH 1 oF artICle 22

Donor Member:

Period covered by the notification:

Description of 
the technical 
and financial 

assistance and 
capacity building 

resources

Status and amount 
committed/dis-

bursed

Beneficiary 
country/ 

Region (where 
necessary)

The implement-
ing agency in the 
Member provid-

ing assistance

Procedures for 
disbursement of 

the assistance
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141. General aGreeMent on traDe In SerVICeS  
(anneX 1B oF tHe aGreeMent eStaBlISHInG tHe  

WorlD traDe orGanIZatIon)
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1869, p. 185; reg. no. 31874

Members,
Recognizing the growing importance of trade in services for the growth and development of 

the world economy;
Wishing to establish a multilateral framework of principles and rules for trade in services with 

a view to the expansion of such trade under conditions of transparency and progressive liberaliza-
tion and as a means of promoting the economic growth of all trading partners and the development 
of developing countries;

Desiring the early achievement of progressively higher levels of liberalization of trade in ser-
vices through successive rounds of multilateral negotiations aimed at promoting the interests of 
all participants on a mutually advantageous basis and at securing an overall balance of rights and 
obligations, while giving due respect to national policy objectives;

Recognizing the right of Members to regulate, and to introduce new regulations, on the supply 
of services within their territories in order to meet national policy objectives and, given asym-
metries existing with respect to the degree of development of services regulations in different coun-
tries, the particular need of developing countries to exercise this right;

Desiring to facilitate the increasing participation of developing countries in trade in services 
and the expansion of their service exports including, inter alia, through the strengthening of their 
domestic services capacity and its efficiency and competitiveness;

Taking particular account of the serious difficulty of the least-developed countries in view of 
their special economic situation and their development, trade and financial needs;

Hereby agree as follows:

Part I. SCoPe anD DeFInItIon

Article I. Scope and definition
1. This Agreement applies to measures by Members affecting trade in services.
2. For the purposes of this Agreement, trade in services is defined as the supply of a service:
(a) from the territory of one Member into the territory of any other Member;
(b) in the territory of one Member to the service consumer of any other Member;
(c) by a service supplier of one Member, through commercial presence in the territory of any 

other Member;
(d) by a service supplier of one Member, through presence of natural persons of a Member 

in the territory of any other Member.
3. For the purposes of this Agreement:
(a) “measures by Members” means measures taken by:

 (i) central, regional or local governments and authorities; and 
 (ii) non-governmental bodies in the exercise of powers delegated by central, regional 

or local governments or authorities;
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In fulfilling its obligations and commitments under the Agreement, each Member shall take 
such reasonable measures as may be available to it to ensure their observance by regional and local 
governments and authorities and non-governmental bodies within its territory;

(b) “services” includes any service in any sector except services supplied in the exercise of 
governmental authority;

(c) “a service supplied in the exercise of governmental authority” means any service which 
is supplied neither on a commercial basis, nor in competition with one or more service suppliers.

Part II. General oBlIGatIonS anD DISCIPlIneS

article II. Most-favoured-nation treatment
1. With respect to any measure covered by this Agreement, each Member shall accord imme-

diately and unconditionally to services and service suppliers of any other Member treatment no less 
favourable than that it accords to like services and service suppliers of any other country.

2. A Member may maintain a measure inconsistent with paragraph 1 provided that such a 
measure is listed in, and meets the conditions of, the Annex on Article II Exemptions.

3. The provisions of this Agreement shall not be so construed as to prevent any Member from 
conferring or according advantages to adjacent countries in order to facilitate exchanges limited to 
contiguous frontier zones of services that are both locally produced and consumed.

article III. transparency
1. Each Member shall publish promptly and, except in emergency situations, at the latest by 

the time of their entry into force, all relevant measures of general application which pertain to or 
affect the operation of this Agreement. International agreements pertaining to or affecting trade in 
services to which a Member is a signatory shall also be published.

2. Where publication as referred to in paragraph 1 is not practicable, such information shall 
be made otherwise publicly available.

3. Each Member shall promptly and at least annually inform the Council for Trade in Ser-
vices of the introduction of any new, or any changes to existing, laws, regulations or administrative 
guidelines which significantly affect trade in services covered by its specific commitments under 
this Agreement.

4. Each Member shall respond promptly to all requests by any other Member for specific infor-
mation on any of its measures of general application or international agreements within the mean-
ing of paragraph 1. Each Member shall also establish one or more enquiry points to provide specific 
information to other Members, upon request, on all such matters as well as those subject to the 
notification requirement in paragraph 3. Such enquiry points shall be established within two years 
from the date of entry into force of the Agreement Establishing the WTO (referred to in this Agree-
ment as the “WTO Agreement”). Appropriate flexibility with respect to the time-limit within which 
such enquiry points are to be established may be agreed upon for individual developing country 
Members. Enquiry points need not be depositories of laws and regulations.

5. Any Member may notify to the Council for Trade in Services any measure, taken by any 
other Member, which it considers affects the operation of this Agreement.

article III bis. Disclosure of confidential information
 Nothing in this Agreement shall require any Member to provide confidential informa-

tion, the disclosure of which would impede law enforcement, or otherwise be contrary to the public 
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interest, or which would prejudice legitimate commercial interests of particular enterprises, public 
or private.

article IV. Increasing participation of developing countries
1. The increasing participation of developing country Members in world trade shall be facili-

tated through negotiated specific commitments, by different Members pursuant to Parts III and IV 
of this Agreement, relating to:

(a) the strengthening of their domestic services capacity and its efficiency and competitive-
ness, inter alia through access to technology on a commercial basis;

(b) the improvement of their access to distribution channels and information networks; and
(c) the liberalization of market access in sectors and modes of supply of export interest to 

them.
2. Developed country Members, and to the extent possible other Members, shall establish con-

tact points within two years from the date of entry into force of the WTO Agreement to facilitate the 
access of developing country Members’ service suppliers to information, related to their respective 
markets, concerning:

(a) commercial and technical aspects of the supply of services;
(b) registration, recognition and obtaining of professional qualifications; and
(c) the availability of services technology.
3. Special priority shall be given to the least-developed country Members in the implementa-

tion of paragraphs 1 and 2. Particular account shall be taken of the serious difficulty of the least-
developed countries in accepting negotiated specific commitments in view of their special economic 
situation and their development, trade and financial needs.

article V. economic integration
1. This Agreement shall not prevent any of its Members from being a party to or entering into 

an agreement liberalizing trade in services between or among the parties to such an agreement, 
provided that such an agreement:

(a) has substantial sectoral coverage,1 and 
(b) provides for the absence or elimination of substantially all discrimination, in the sense of 

Article XVII, between or among the parties, in the sectors covered under subparagraph (a), through:
 (i) elimination of existing discriminatory measures, and/or
 (ii) prohibition of new or more discriminatory measures,
  either at the entry into force of that agreement or on the basis of a reasonable time-

frame, except for measures permitted under Articles XI, XII, XIV and XIV bis.
2. In evaluating whether the conditions under paragraph 1(b) are met, consideration may be 

given to the relationship of the agreement to a wider process of economic integration or trade liber-
alization among the countries concerned. 

3. (a) Where developing countries are parties to an agreement of the type referred to in para-
graph 1, flexibility shall be provided for regarding the conditions set out in paragraph 1, particularly 
with reference to subparagraph (b) thereof, in accordance with the level of development of the coun-
tries concerned, both overall and in individual sectors and subsectors.

(b) Notwithstanding paragraph 6, in the case of an agreement of the type referred to in para-
graph 1 involving only developing countries, more favourable treatment may be granted to juridical 
persons owned or controlled by natural persons of the parties to such an agreement.

1  This condition is understood in terms of number of sectors, volume of trade affected and modes 
of supply. In order to meet this condition, agreements should not provide for the a priori exclusion of 
any mode of supply.
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4. Any agreement referred to in paragraph 1 shall be designed to facilitate trade between the 
parties to the agreement and shall not in respect of any Member outside the agreement raise the 
overall level of barriers to trade in services within the respective sectors or subsectors compared to 
the level applicable prior to such an agreement. 

5. If, in the conclusion, enlargement or any significant modification of any agreement under 
paragraph 1, a Member intends to withdraw or modify a specific commitment inconsistently with 
the terms and conditions set out in its Schedule, it shall provide at least 90 days advance notice of 
such modification or withdrawal and the procedure set forth in paragraphs 2, 3 and 4 of Article XXI 
shall apply.

6. A service supplier of any other Member that is a juridical person constituted under the laws 
of a party to an agreement referred to in paragraph 1 shall be entitled to treatment granted under 
such agreement, provided that it engages in substantive business operations in the territory of the 
parties to such agreement. 

7. (a) Members which are parties to any agreement referred to in paragraph 1 shall promptly 
notify any such agreement and any enlargement or any significant modification of that agreement 
to the Council for Trade in Services. They shall also make available to the Council such relevant 
information as may be requested by it. The Council may establish a working party to examine such 
an agreement or enlargement or modification of that agreement and to report to the Council on its 
consistency with this Article.

(b) Members which are parties to any agreement referred to in paragraph 1 which is imple-
mented on the basis of a time-frame shall report periodically to the Council for Trade in Services on 
its implementation. The Council may establish a working party to examine such reports if it deems 
such a working party necessary. 

(c) Based on the reports of the working parties referred to in subparagraphs (a) and (b), the 
Council may make recommendations to the parties as it deems appropriate.

8. A Member which is a party to any agreement referred to in paragraph 1 may not seek com-
pensation for trade benefits that may accrue to any other Member from such agreement. 

article V bis. labour markets integration agreements
This Agreement shall not prevent any of its Members from being a party to an agreement 

establishing full integration2 of the labour markets between or among the parties to such an agree-
ment, provided that such an agreement:

(a) exempts citizens of parties to the agreement from requirements concerning residency and 
work permits;

(b) is notified to the Council for Trade in Services.

article VI. Domestic regulation
1. In sectors where specific commitments are undertaken, each Member shall ensure that all 

measures of general application affecting trade in services are administered in a reasonable, objec-
tive and impartial manner.

2. (a) Each Member shall maintain or institute as soon as practicable judicial, arbitral or 
administrative tribunals or procedures which provide, at the request of an affected service supplier, 
for the prompt review of, and where justified, appropriate remedies for, administrative decisions 
affecting trade in services. Where such procedures are not independent of the agency entrusted with 
the administrative decision concerned, the Member shall ensure that the procedures in fact provide 
for an objective and impartial review.

2 Typically, such integration provides citizens of the parties concerned with a right of free entry 
to the employment markets of the parties and includes measures concerning conditions of pay, other 
conditions of employment and social benefits.
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(b) The provisions of subparagraph (a) shall not be construed to require a Member to insti-
tute such tribunals or procedures where this would be inconsistent with its constitutional structure 
or the nature of its legal system.

3. Where authorization is required for the supply of a service on which a specific commitment 
has been made, the competent authorities of a Member shall, within a reasonable period of time 
after the submission of an application considered complete under domestic laws and regulations, 
inform the applicant of the decision concerning the application. At the request of the applicant, the 
competent authorities of the Member shall provide, without undue delay, information concerning 
the status of the application.

4. With a view to ensuring that measures relating to qualification requirements and proce-
dures, technical standards and licensing requirements do not constitute unnecessary barriers to 
trade in services, the Council for Trade in Services shall, through appropriate bodies it may estab-
lish, develop any necessary disciplines. Such disciplines shall aim to ensure that such requirements 
are, inter alia:

(a) based on objective and transparent criteria, such as competence and the ability to supply 
the service;

(b) not more burdensome than necessary to ensure the quality of the service;

(c) in the case of licensing procedures, not in themselves a restriction on the supply of the 
service.

5. (a) In sectors in which a Member has undertaken specific commitments, pending the entry 
into force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall not 
apply licensing and qualification requirements and technical standards that nullify or impair such 
specific commitments in a manner which:

 (i) does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and

 (ii) could not reasonably have been expected of that Member at the time the specific 
commitments in those sectors were made.

(b) In determining whether a Member is in conformity with the obligation under para-
graph 5(a), account shall be taken of international standards of relevant international organizations3 
applied by that Member.

6. In sectors where specific commitments regarding professional services are undertaken, each 
Member shall provide for adequate procedures to verify the competence of professionals of any 
other Member.

article VII. recognition

1. For the purposes of the fulfilment, in whole or in part, of its standards or criteria for the 
authorization, licensing or certification of services suppliers, and subject to the requirements of 
paragraph 3, a Member may recognize the education or experience obtained, requirements met, or 
licenses or certifications granted in a particular country. Such recognition, which may be achieved 
through harmonization or otherwise, may be based upon an agreement or arrangement with the 
country concerned or may be accorded autonomously.

2. A Member that is a party to an agreement or arrangement of the type referred to in para-
graph 1, whether existing or future, shall afford adequate opportunity for other interested Members 
to negotiate their accession to such an agreement or arrangement or to negotiate comparable ones 
with it. Where a Member accords recognition autonomously, it shall afford adequate opportunity 
for any other Member to demonstrate that education, experience, licenses, or certifications obtained 
or requirements met in that other Member’s territory should be recognized.

3 The term “relevant international organizations” refers to international bodies whose member-
ship is open to the relevant bodies of at least all Members of the WTO.
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3. A Member shall not accord recognition in a manner which would constitute a means of 
discrimination between countries in the application of its standards or criteria for the authoriza-
tion, licensing or certification of services suppliers, or a disguised restriction on trade in services.

4. Each Member shall:
(a) within 12 months from the date on which the WTO Agreement takes effect for it, inform 

the Council for Trade in Services of its existing recognition measures and state whether such meas-
ures are based on agreements or arrangements of the type referred to in paragraph 1; 

(b) promptly inform the Council for Trade in Services as far in advance as possible of the 
opening of negotiations on an agreement or arrangement of the type referred to in paragraph 1 in 
order to provide adequate opportunity to any other Member to indicate their interest in participat-
ing in the negotiations before they enter a substantive phase;

(c) promptly inform the Council for Trade in Services when it adopts new recognition meas-
ures or significantly modifies existing ones and state whether the measures are based on an agree-
ment or arrangement of the type referred to in paragraph 1.

5. Wherever appropriate, recognition should be based on multilaterally agreed criteria. In 
appropriate cases, Members shall work in cooperation with relevant intergovernmental and non-
governmental organizations towards the establishment and adoption of common international 
standards and criteria for recognition and common international standards for the practice of rel-
evant services trades and professions.

article VIII. Monopolies and exclusive service suppliers
1. Each Member shall ensure that any monopoly supplier of a service in its territory does not, 

in the supply of the monopoly service in the relevant market, act in a manner inconsistent with that 
Member’s obligations under Article II and specific commitments.

2. Where a Member’s monopoly supplier competes, either directly or through an affiliated 
company, in the supply of a service outside the scope of its monopoly rights and which is subject to 
that Member’s specific commitments, the Member shall ensure that such a supplier does not abuse 
its monopoly position to act in its territory in a manner inconsistent with such commitments.

3. The Council for Trade in Services may, at the request of a Member which has a reason to 
believe that a monopoly supplier of a service of any other Member is acting in a manner inconsistent 
with paragraph 1 or 2, request the Member establishing, maintaining or authorizing such supplier 
to provide specific information concerning the relevant operations.

4. If, after the date of entry into force of the WTO Agreement, a Member grants monopoly 
rights regarding the supply of a service covered by its specific commitments, that Member shall 
notify the Council for Trade in Services no later than three months before the intended implemen-
tation of the grant of monopoly rights and the provisions of paragraphs 2, 3 and 4 of Article XXI 
shall apply.

5. The provisions of this Article shall also apply to cases of exclusive service suppliers, where a 
Member, formally or in effect, (a) authorizes or establishes a small number of service suppliers and 
(b) substantially prevents competition among those suppliers in its territory.

article IX. Business practices
1. Members recognize that certain business practices of service suppliers, other than those 

falling under Article VIII, may restrain competition and thereby restrict trade in services.
2. Each Member shall, at the request of any other Member, enter into consultations with a 

view to eliminating practices referred to in paragraph 1. The Member addressed shall accord full 
and sympathetic consideration to such a request and shall cooperate through the supply of pub-
licly available non-confidential information of relevance to the matter in question. The Member 
addressed shall also provide other information available to the requesting Member, subject to its 
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domestic law and to the conclusion of satisfactory agreement concerning the safeguarding of its 
confidentiality by the requesting Member.

article X. emergency safeguard measures

1. There shall be multilateral negotiations on the question of emergency safeguard measures 
based on the principle of non-discrimination. The results of such negotiations shall enter into effect 
on a date not later than three years from the date of entry into force of the WTO Agreement.

2. In the period before the entry into effect of the results of the negotiations referred to in 
paragraph 1, any Member may, notwithstanding the provisions of paragraph 1 of Article XXI, notify 
the Council on Trade in Services of its intention to modify or withdraw a specific commitment after 
a period of one year from the date on which the commitment enters into force; provided that the 
Member shows cause to the Council that the modification or withdrawal cannot await the lapse of 
the three-year period provided for in paragraph 1 of Article XXI.

3. The provisions of paragraph 2 shall cease to apply three years after the date of entry into 
force of the WTO Agreement.

article XI. Payments and transfers

1. Except under the circumstances envisaged in Article XII, a Member shall not apply restric-
tions on international transfers and payments for current transactions relating to its specific com-
mitments.

2. Nothing in this Agreement shall affect the rights and obligations of the members of the 
International Monetary Fund under the Articles of Agreement of the Fund, including the use of 
exchange actions which are in conformity with the Articles of Agreement, provided that a Member 
shall not impose restrictions on any capital transactions inconsistently with its specific commit-
ments regarding such transactions, except under Article XII or at the request of the Fund.

article XII. restrictions to safeguard the balance of payments

1. In the event of serious balance-of-payments and external financial difficulties or threat 
thereof, a Member may adopt or maintain restrictions on trade in services on which it has under-
taken specific commitments, including on payments or transfers for transactions related to such 
commitments. It is recognized that particular pressures on the balance of payments of a Member in 
the process of economic development or economic transition may necessitate the use of restrictions 
to ensure, inter alia, the maintenance of a level of financial reserves adequate for the implementation 
of its programme of economic development or economic transition.

2. The restrictions referred to in paragraph 1:

(a) shall not discriminate among Members;

(b) shall be consistent with the Articles of Agreement of the International Monetary Fund;

(c) shall avoid unnecessary damage to the commercial, economic and financial interests of 
any other Member;

(d) shall not exceed those necessary to deal with the circumstances described in paragraph 1;

(e) shall be temporary and be phased out progressively as the situation specified in paragraph 
1 improves.

3. In determining the incidence of such restrictions, Members may give priority to the supply 
of services which are more essential to their economic or development programmes. However, such 
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restrictions shall not be adopted or maintained for the purpose of protecting a particular service 
sector.

4. Any restrictions adopted or maintained under paragraph 1, or any changes therein, shall be 
promptly notified to the General Council.

5. (a) Members applying the provisions of this Article shall consult promptly with the Com-
mittee on Balance-of-Payments Restrictions on restrictions adopted under this Article.

(b) The Ministerial Conference shall establish procedures4 for periodic consultations with 
the objective of enabling such recommendations to be made to the Member concerned as it may 
deem appropriate.

(c) Such consultations shall assess the balance-of-payment situation of the Member con-
cerned and the restrictions adopted or maintained under this Article, taking into account, inter alia, 
such factors as:
 (i) the nature and extent of the balance-of-payments and the external financial dif-

ficulties;
 (ii) the external economic and trading environment of the consulting Member;
 (iii) alternative corrective measures which may be available.

(d) The consultations shall address the compliance of any restrictions with paragraph 2, in 
particular the progressive phaseout of restrictions in accordance with paragraph 2(e).

(e) In such consultations, all findings of statistical and other facts presented by the Interna-
tional Monetary Fund relating to foreign exchange, monetary reserves and balance of payments, 
shall be accepted and conclusions shall be based on the assessment by the Fund of the balance-of-
payments and the external financial situation of the consulting Member.

6. If a Member which is not a member of the International Monetary Fund wishes to apply the 
provisions of this Article, the Ministerial Conference shall establish a review procedure and any 
other procedures necessary.

article XIII. Government procurement
1. Articles II, XVI and XVII shall not apply to laws, regulations or requirements governing the 

procurement by governmental agencies of services purchased for governmental purposes and not 
with a view to commercial resale or with a view to use in the supply of services for commercial sale.

2. There shall be multilateral negotiations on government procurement in services under this 
Agreement within two years from the date of entry into force of the WTO Agreement.

article XIV. General exceptions
Subject to the requirement that such measures are not applied in a manner which would con-

stitute a means of arbitrary or unjustifiable discrimination between countries where like conditions 
prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed 
to prevent the adoption or enforcement by any Member of measures: 

(a) necessary to protect public morals or to maintain public order;5

(b) necessary to protect human, animal or plant life or health;
(c) necessary to secure compliance with laws or regulations which are not inconsistent with 

the provisions of this Agreement including those relating to:
 (i) the prevention of deceptive and fraudulent practices or to deal with the effects of 

a default on services contracts;

4 It is understood that the procedures under paragraph 5 shall be the same as the GATT 1994 
procedures.

5 The public order exception may be invoked only where a genuine and sufficiently serious threat 
is posed to one of the fundamental interests of society.
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 (ii) the protection of the privacy of individuals in relation to the processing and dis-
semination of personal data and the protection of confidentiality of individual 
records and accounts;

 (iii) safety;
(d) inconsistent with Article XVII, provided that the difference in treatment is aimed at 

ensuring the equitable or effective6 imposition or collection of direct taxes in respect of services or 
service suppliers of other Members;

(e) inconsistent with Article II, provided that the difference in treatment is the result of an 
agreement on the avoidance of double taxation or provisions on the avoidance of double taxation in 
any other international agreement or arrangement by which the Member is bound. 

article XIV bis. Security exceptions
1. Nothing in this Agreement shall be construed:
(a) to require any Member to furnish any information, the disclosure of which it considers 

contrary to its essential security interests; or
(b) to prevent any Member from taking any action which it considers necessary for the pro-

tection of its essential security interests:
 (i) relating to the supply of services as carried out directly or indirectly for the pur-

pose of provisioning a military establishment;
 (ii) relating to fissionable and fusionable materials or the materials from which they 

are derived;
 (iii) taken in time of war or other emergency in international relations; or

(c) to prevent any Member from taking any action in pursuance of its obligations under the 
United Nations Charter for the maintenance of international peace and security.

2. The Council for Trade in Services shall be informed to the fullest extent possible of measures 
taken under paragraphs 1(b) and (c) and of their termination.

6 Measures that are aimed at ensuring the equitable or effective imposition or collection of direct 
taxes include measures taken by a Member under its taxation system which:
 (i) apply to non-resident service suppliers in recognition of the fact that the tax obligation 

of non-residents is determined with respect to taxable items sourced or located in the 
Member’s territory; or

 (ii) apply to non-residents in order to ensure the imposition or collection of taxes in the 
Member’s territory; or

 (iii) apply to non-residents or residents in order to prevent the avoidance or evasion of 
taxes, including compliance measures; or

 (iv) apply to consumers of services supplied in or from the territory of another Member in 
order to ensure the imposition or collection of taxes on such consumers derived from 
sources in the Member’s territory; or

 (v) distinguish service suppliers subject to tax on worldwide taxable items from other 
service suppliers, in recognition of the difference in the nature of the tax base between 
them; or

 (vi) determine, allocate or apportion income, profit, gain, loss, deduction or credit of resi-
dent persons or branches, or between related persons or branches of the same person, 
in order to safeguard the Member’s tax base.

 Tax terms or concepts in paragraph (d) of Article XIV and in this footnote are determined 
according to tax definitions and concepts, or equivalent or similar definitions and concepts, under the 
domestic law of the Member taking the measure.
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article XV. Subsidies

1. Members recognize that, in certain circumstances, subsidies may have distortive effects on 
trade in services. Members shall enter into negotiations with a view to developing the necessary 
multilateral disciplines to avoid such trade-distortive effects.7 The negotiations shall also address the 
appropriateness of countervailing procedures. Such negotiations shall recognize the role of subsidies 
in relation to the development programmes of developing countries and take into account the needs 
of Members, particularly developing country Members, for flexibility in this area. For the purpose 
of such negotiations, Members shall exchange information concerning all subsidies related to trade 
in services that they provide to their domestic service suppliers.

2. Any Member which considers that it is adversely affected by a subsidy of another Member 
may request consultations with that Member on such matters. Such requests shall be accorded sym-
pathetic consideration.

Part III. SPeCIFIC CoMMItMentS

article XVI. Market access

1. With respect to market access through the modes of supply identified in Article I, each 
Member shall accord services and service suppliers of any other Member treatment no less favour-
able than that provided for under the terms, limitations and conditions agreed and specified in its 
Schedule.8

2. In sectors where market-access commitments are undertaken, the measures which a Mem-
ber shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its 
entire territory, unless otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical quotas, 
monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of numerical 
quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of service 
output expressed in terms of designated numerical units in the form of quotas or the requirement 
of an economic needs test;9

(d) limitations on the total number of natural persons that may be employed in a particular 
service sector or that a service supplier may employ and who are necessary for, and directly related 
to, the supply of a specific service in the form of numerical quotas or the requirement of an economic 
needs test;

(e) measures which restrict or require specific types of legal entity or joint venture through 
which a service supplier may supply a service; and

(f ) limitations on the participation of foreign capital in terms of maximum percentage limit 
on foreign shareholding or the total value of individual or aggregate foreign investment.

7 A future work programme shall determine how, and in what time-frame, negotiations on such 
multilateral disciplines will be conducted.

8 If a Member undertakes a market-access commitment in relation to the supply of a service 
through the mode of supply referred to in subparagraph 2(a) of Article I and if the cross-border move-
ment of capital is an essential part of the service itself, that Member is thereby committed to allow such 
movement of capital. If a Member undertakes a market-access commitment in relation to the supply of a 
service through the mode of supply referred to in subparagraph 2(c) of Article I, it is thereby committed 
to allow related transfers of capital into its territory.

9 Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply of 
services.
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article XVII. national treatment

1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications 
set out therein, each Member shall accord to services and service suppliers of any other Member, 
in respect of all measures affecting the supply of services, treatment no less favourable than that it 
accords to its own like services and service suppliers.10

2. A Member may meet the requirement of paragraph 1 by according to services and service 
suppliers of any other Member, either formally identical treatment or formally different treatment 
to that it accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less favourable 
if it modifies the conditions of competition in favour of services or service suppliers of the Member 
compared to like services or service suppliers of any other Member.

article XVIII. additional commitments

Members may negotiate commitments with respect to measures affecting trade in services not 
subject to scheduling under Articles XVI or XVII, including those regarding qualifications, stand-
ards or licensing matters. Such commitments shall be inscribed in a Member’s Schedule.

Part IV. ProGreSSIVe lIBeralIZatIon

Article XIX. Negotiation of specific commitments

1. In pursuance of the objectives of this Agreement, Members shall enter into successive 
rounds of negotiations, beginning not later than five years from the date of entry into force of the 
WTO Agreement and periodically thereafter, with a view to achieving a progressively higher level 
of liberalization. Such negotiations shall be directed to the reduction or elimination of the adverse 
effects on trade in services of measures as a means of providing effective market access. This process 
shall take place with a view to promoting the interests of all participants on a mutually advantageous 
basis and to securing an overall balance of rights and obligations.

2. The process of liberalization shall take place with due respect for national policy objectives 
and the level of development of individual Members, both overall and in individual sectors. There 
shall be appropriate flexibility for individual developing country Members for opening fewer sec-
tors, liberalizing fewer types of transactions, progressively extending market access in line with 
their development situation and, when making access to their markets available to foreign service 
suppliers, attaching to such access conditions aimed at achieving the objectives referred to in Arti-
cle IV.

3. For each round, negotiating guidelines and procedures shall be established. For the pur-
poses of establishing such guidelines, the Council for Trade in Services shall carry out an assess-
ment of trade in services in overall terms and on a sectoral basis with reference to the objectives of 
this Agreement, including those set out in paragraph 1 of Article IV. Negotiating guidelines shall 
establish modalities for the treatment of liberalization undertaken autonomously by Members since 
previous negotiations, as well as for the special treatment for least-developed country Members 
under the provisions of paragraph 3 of Article IV.

4. The process of progressive liberalization shall be advanced in each such round through 
bilateral, plurilateral or multilateral negotiations directed towards increasing the general level of 
specific commitments undertaken by Members under this Agreement.

10 Specific commitments assumed under this Article shall not be construed to require any Member 
to compensate for any inherent competitive disadvantages which result from the foreign character of the 
relevant services or service suppliers.
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Article XX. Schedules of specific commitments

1. Each Member shall set out in a schedule the specific commitments it undertakes under 
Part III of this Agreement. With respect to sectors where such commitments are undertaken, each 
Schedule shall specify:

(a) terms, limitations and conditions on market access;

(b) conditions and qualifications on national treatment;

(c) undertakings relating to additional commitments;

(d) where appropriate the time-frame for implementation of such commitments; and

(e) the date of entry into force of such commitments.

2. Measures inconsistent with both Articles XVI and XVII shall be inscribed in the column 
relating to Article XVI. In this case the inscription will be considered to provide a condition or 
qualification to Article XVII as well.

3. Schedules of specific commitments shall be annexed to this Agreement and shall form an 
integral part thereof.

Article XXI. Modification of schedules

1. (a) A Member (referred to in this Article as the “modifying Member”) may modify or with-
draw any commitment in its Schedule, at any time after three years have elapsed from the date on 
which that commitment entered into force, in accordance with the provisions of this Article.

(b) A modifying Member shall notify its intent to modify or withdraw a commitment pur-
suant to this Article to the Council for Trade in Services no later than three months before the 
intended date of implementation of the modification or withdrawal.

2. (a) At the request of any Member the benefits of which under this Agreement may be affected 
(referred to in this Article as an “affected Member”) by a proposed modification or withdrawal 
notified under subparagraph 1(b), the modifying Member shall enter into negotiations with a view 
to reaching agreement on any necessary compensatory adjustment. In such negotiations and agree-
ment, the Members concerned shall endeavour to maintain a general level of mutually advantageous 
commitments not less favourable to trade than that provided for in Schedules of specific commit-
ments prior to such negotiations.

(b) Compensatory adjustments shall be made on a most-favoured-nation basis. 

3. (a) If agreement is not reached between the modifying Member and any affected Member 
before the end of the period provided for negotiations, such affected Member may refer the matter 
to arbitration. Any affected Member that wishes to enforce a right that it may have to compensation 
must participate in the arbitration. 

(b) If no affected Member has requested arbitration, the modifying Member shall be free to 
implement the proposed modification or withdrawal.

4. (a) The modifying Member may not modify or withdraw its commitment until it has made 
compensatory adjustments in conformity with the findings of the arbitration.

(b) If the modifying Member implements its proposed modification or withdrawal and does 
not comply with the findings of the arbitration, any affected Member that participated in the arbitra-
tion may modify or withdraw substantially equivalent benefits in conformity with those findings. 
Notwithstanding Article II, such a modification or withdrawal may be implemented solely with 
respect to the modifying Member.
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5. The Council for Trade in Services shall establish procedures for rectification or modification 
of Schedules. Any Member which has modified or withdrawn scheduled commitments under this 
Article shall modify its Schedule according to such procedures.

Part V. InStItUtIonal ProVISIonS

article XXII. Consultation

1. Each Member shall accord sympathetic consideration to, and shall afford adequate oppor-
tunity for, consultation regarding such representations as may be made by any other Member with 
respect to any matter affecting the operation of this Agreement. The Dispute Settlement Under-
standing (DSU) shall apply to such consultations.

2. The Council for Trade in Services or the Dispute Settlement Body (DSB) may, at the request 
of a Member, consult with any Member or Members in respect of any matter for which it has not 
been possible to find a satisfactory solution through consultation under paragraph 1.

3. A Member may not invoke Article XVII, either under this Article or Article XXIII, with 
respect to a measure of another Member that falls within the scope of an international agreement 
between them relating to the avoidance of double taxation. In case of disagreement between Mem-
bers as to whether a measure falls within the scope of such an agreement between them, it shall be 
open to either Member to bring this matter before the Council for Trade in Services.11 The Council 
shall refer the matter to arbitration. The decision of the arbitrator shall be final and binding on the 
Members.

article XXIII. Dispute settlement and enforcement

1. If any Member should consider that any other Member fails to carry out its obligations or 
specific commitments under this Agreement, it may with a view to reaching a mutually satisfactory 
resolution of the matter have recourse to the DSU. 

2. If the DSB considers that the circumstances are serious enough to justify such action, it may 
authorize a Member or Members to suspend the application to any other Member or Members of 
obligations and specific commitments in accordance with Article 22 of the DSU. 

3. If any Member considers that any benefit it could reasonably have expected to accrue to it 
under a specific commitment of another Member under Part III of this Agreement is being nullified 
or impaired as a result of the application of any measure which does not conflict with the provisions 
of this Agreement, it may have recourse to the DSU. If the measure is determined by the DSB to 
have nullified or impaired such a benefit, the Member affected shall be entitled to a mutually satis-
factory adjustment on the basis of paragraph 2 of Article XXI, which may include the modification 
or withdrawal of the measure. In the event an agreement cannot be reached between the Members 
concerned, Article  22 of the DSU shall apply.

article XXIV. Council for trade in Services

1. The Council for Trade in Services shall carry out such functions as may be assigned to it to 
facilitate the operation of this Agreement and further its objectives. The Council may establish such 
subsidiary bodies as it considers appropriate for the effective discharge of its functions.

2. The Council and, unless the Council decides otherwise, its subsidiary bodies shall be open 
to participation by representatives of all Members.

3. The Chairman of the Council shall be elected by the Members.

11 With respect to agreements on the avoidance of double taxation which exist on the date of entry 
into force of the WTO Agreement, such a matter may be brought before the Council for Trade in Services 
only with the consent of both parties to such an agreement.
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article XXV. technical cooperation
1. Service suppliers of Members which are in need of such assistance shall have access to the 

services of contact points referred to in paragraph 2 of Article IV.
2. Technical assistance to developing countries shall be provided at the multilateral level by the 

Secretariat and shall be decided upon by the Council for Trade in Services.

article XXVI. relationship with other international organizations
The General Council shall make appropriate arrangements for consultation and cooperation 

with the United Nations and its specialized agencies as well as with other intergovernmental organi-
zations concerned with services.

Part VI. FInal ProVISIonS

Article XXVII. Denial of benefits
A Member may deny the benefits of this Agreement:
(a) to the supply of a service, if it establishes that the service is supplied from or in the ter-

ritory of a non-Member or of a Member to which the denying Member does not apply the WTO 
Agreement; 

(b) in the case of the supply of a maritime transport service, if it establishes that the service 
is supplied:
 (i) by a vessel registered under the laws of a non-Member or of a Member to which the 

denying Member does not apply the WTO Agreement, and
 (ii) by a person which operates and/or uses the vessel in whole or in part but which is 

of a non-Member or of a Member to which the denying Member does not apply the 
WTO Agreement;

(c) to a service supplier that is a juridical person, if it establishes that it is not a service sup-
plier of another Member, or that it is a service supplier of a Member to which the denying Member 
does not apply the WTO Agreement.

Article XXVIII. Definitions
For the purpose of this Agreement:
(a) “measure” means any measure by a Member, whether in the form of a law, regulation, 

rule, procedure, decision, administrative action, or any other form;
(b) “supply of a service” includes the production, distribution, marketing, sale and delivery 

of a service; 
(c) “measures by Members affecting trade in services” include measures in respect of

 (i) the purchase, payment or use of a service;
 (ii) the access to and use of, in connection with the supply of a service, services which 

are required by those Members to be offered to the public generally;
 (iii) the presence, including commercial presence, of persons of a Member for the sup-

ply of a service in the territory of another Member;
(d) “commercial presence” means any type of business or professional establishment, includ-

ing through
 (i) the constitution, acquisition or maintenance of a juridical person, or
 (ii) the creation or maintenance of a branch or a representative office, 
within the territory of a Member for the purpose of supplying a service;

(e) “sector” of a service means,



 GATS 1994 385

 (i) with reference to a specific commitment, one or more, or all, subsectors of that 
service, as specified in a Member’s Schedule, 

 (ii) otherwise, the whole of that service sector, including all of its subsectors;
(f ) “service of another Member” means a service which is supplied,

 (i) from or in the territory of that other Member, or in the case of maritime transport, 
by a vessel registered under the laws of that other Member, or by a person of that 
other Member which supplies the service through the operation of a vessel and/or 
its use in whole or in part; or

 (ii) in the case of the supply of a service through commercial presence or through the 
presence of natural persons, by a service supplier of that other Member;

(g) “service supplier” means any person that supplies a service;12

(h) “monopoly supplier of a service” means any person, public or private, which in the rel-
evant market of the territory of a Member is authorized or established formally or in effect by that 
Member as the sole supplier of that service;

(i) “service consumer” means any person that receives or uses a service;
(j) “person” means either a natural person or a juridical person;
(k) “natural person of another Member” means a natural person who resides in the territory 

of that other Member or any other Member, and who under the law of that other Member:
 (i) is a national of that other Member; or
 (ii) has the right of permanent residence in that other Member, in the case of a Member 

which: 
  1. does not have nationals; or 
  2. accords substantially the same treatment to its permanent residents as it does 

to its nationals in respect of measures affecting trade in services, as notified in its 
acceptance of or accession to the WTO Agreement, provided that no Member is 
obligated to accord to such permanent residents treatment more favourable than 
would be accorded by that other Member to such permanent residents. Such noti-
fication shall include the assurance to assume, with respect to those permanent 
residents, in accordance with its laws and regulations, the same responsibilities 
that other Member bears with respect to its nationals;

(l) “juridical person” means any legal entity duly constituted or otherwise organized under 
applicable law, whether for profit or otherwise, and whether privately-owned or governmentally-
owned, including any corporation, trust, partnership, joint venture, sole proprietorship or associa-
tion;

(m) “juridical person of another Member” means a juridical person which is either:
 (i) constituted or otherwise organized under the law of that other Member, and is 

engaged in substantive business operations in the territory of that Member or any 
other Member; or

 (ii) in the case of the supply of a service through commercial presence, owned or con-
trolled by:

  1. natural persons of that Member; or

12 Where the service is not supplied directly by a juridical person but through other forms of 
commercial presence such as a branch or a representative office, the service supplier (i.e. the juridical 
person) shall, nonetheless, through such presence be accorded the treatment provided for service suppli-
ers under the Agreement. Such treatment shall be extended to the presence through which the service is 
supplied and need not be extended to any other parts of the supplier located outside the territory where 
the service is supplied.
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  2. juridical persons of that other Member identified under subparagraph (i);
(n) a juridical person is: 

 (i) “owned” by persons of a Member if more than 50 per cent of the equity interest in 
it is beneficially owned by persons of that Member;

 (ii) “controlled” by persons of a Member if such persons have the power to name a 
majority of its directors or otherwise to legally direct its actions;

 (iii) “affiliated” with another person when it controls, or is controlled by, that other 
person; or when it and the other person are both controlled by the same person;

(o) “direct taxes” comprise all taxes on total income, on total capital or on elements of income 
or of capital, including taxes on gains from the alienation of property, taxes on estates, inheritances 
and gifts, and taxes on the total amounts of wages or salaries paid by enterprises, as well as taxes on 
capital appreciation.

article XXIX. annexes
The Annexes to this Agreement are an integral part of this Agreement. 

anneX on artICle II eXeMPtIonS

Scope
1. This Annex specifies the conditions under which a Member, at the entry into force of this 

Agreement, is exempted from its obligations under paragraph 1 of Article II.
2. Any new exemptions applied for after the date of entry into force of the WTO Agreement 

shall be dealt with under paragraph 3 of Article IX of that Agreement.
Review

3. The Council for Trade in Services shall review all exemptions granted for a period of more 
than 5 years. The first such review shall take place no more than 5 years after the entry into force of 
the WTO Agreement.

4. The Council for Trade in Services in a review shall:
(a) examine whether the conditions which created the need for the exemption still prevail; 

and 
(b) determine the date of any further review.

Termination
5. The exemption of a Member from its obligations under paragraph 1 of Article II of the Agree-

ment with respect to a particular measure terminates on the date provided for in the exemption.
6. In principle, such exemptions should not exceed a period of 10 years. In any event, they shall 

be subject to negotiation in subsequent trade liberalizing rounds.
7. A Member shall notify the Council for Trade in Services at the termination of the exemp-

tion period that the inconsistent measure has been brought into conformity with paragraph 1 of 
Article II of the Agreement.
Lists of Article II Exemptions

[The agreed lists of exemptions under paragraph 2 of Article II will be annexed here in the 
treaty copy of the WTO Agreement.]

anneX on MoVeMent oF natUral PerSonS 
SUPPlYInG SerVICeS UnDer tHe aGreeMent

1. This Annex applies to measures affecting natural persons who are service suppliers of a 
Member, and natural persons of a Member who are employed by a service supplier of a Member, in 
respect of the supply of a service.
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2. The Agreement shall not apply to measures affecting natural persons seeking access to the 
employment market of a Member, nor shall it apply to measures regarding citizenship, residence or 
employment on a permanent basis. 

3. In accordance with Parts III and IV of the Agreement, Members may negotiate specific com-
mitments applying to the movement of all categories of natural persons supplying services under 
the Agreement. Natural persons covered by a specific commitment shall be allowed to supply the 
service in accordance with the terms of that commitment.

4. The Agreement shall not prevent a Member from applying measures to regulate the entry of 
natural persons into, or their temporary stay in, its territory, including those measures necessary to 
protect the integrity of, and to ensure the orderly movement of natural persons across, its borders, 
provided that such measures are not applied in such a manner as to nullify or impair the benefits 
accruing to any Member under the terms of a specific commitment.13

anneX on aIr tranSPort SerVICeS

1. This Annex applies to measures affecting trade in air transport services, whether scheduled 
or non-scheduled, and ancillary services. It is confirmed that any specific commitment or obligation 
assumed under this Agreement shall not reduce or affect a Member’s obligations under bilateral or 
multilateral agreements that are in effect on the date of entry into force of the WTO Agreement.

2. The Agreement, including its dispute settlement procedures, shall not apply to measures 
affecting:

(a) traffic rights, however granted; or
(b) services directly related to the exercise of traffic rights, 
except as provided in paragraph 3 of this Annex.
3. The Agreement shall apply to measures affecting:
(a) aircraft repair and maintenance services;
(b) the selling and marketing of air transport services;
(c) computer reservation system (CRS) services.
4. The dispute settlement procedures of the Agreement may be invoked only where obliga-

tions or specific commitments have been assumed by the concerned Members and where dispute 
settlement procedures in bilateral and other multilateral agreements or arrangements have been 
exhausted.

5. The Council for Trade in Services shall review periodically, and at least every five years, 
developments in the air transport sector and the operation of this Annex with a view to considering 
the possible further application of the Agreement in this sector.

6. Definitions:
(a) “Aircraft repair and maintenance services” mean such activities when undertaken on 

an aircraft or a part thereof while it is withdrawn from service and do not include so-called line 
maintenance.

(b) “Selling and marketing of air transport services” mean opportunities for the air carrier 
concerned to sell and market freely its air transport services including all aspects of marketing such 
as market research, advertising and distribution. These activities do not include the pricing of air 
transport services nor the applicable conditions.

(c) “Computer reservation system (CRS) services” mean services provided by computerised 
systems that contain information about air carriers’ schedules, availability, fares and fare rules, 
through which reservations can be made or tickets may be issued.

13 The sole fact of requiring a visa for natural persons of certain Members and not for those of oth-
ers shall not be regarded as nullifying or impairing benefits under a specific commitment.
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(d) “Traffic rights” mean the right for scheduled and non-scheduled services to operate and/
or to carry passengers, cargo and mail for remuneration or hire from, to, within, or over the terri-
tory of a Member, including points to be served, routes to be operated, types of traffic to be carried, 
capacity to be provided, tariffs to be charged and their conditions, and criteria for designation of 
airlines, including such criteria as number, ownership, and control.

anneX on FInanCIal SerVICeS

1. Scope and Definition
(a)  This Annex applies to measures affecting the supply of financial services. Reference to 

the supply of a financial service in this Annex shall mean the supply of a service as defined in para-
graph 2 of Article I of the Agreement. 

(b) For the purposes of subparagraph 3(b) of Article I of the Agreement, “services supplied 
in the exercise of governmental authority” means the following:
 (i)  activities conducted by a central bank or monetary authority or by any other public 

entity in pursuit of monetary or exchange rate policies;
 (ii)  activities forming part of a statutory system of social security or public retirement 

plans; and
 (iii) other activities conducted by a public entity for the account or with the guarantee 

or using the financial resources of the Government.
(c)  For the purposes of subparagraph 3(b) of Article I of the Agreement, if a Member allows 

any of the activities referred to in subparagraphs (b)(ii) or (b)(iii) of this paragraph to be conducted 
by its financial service suppliers in competition with a public entity or a financial service supplier, 
“services” shall include such activities.

(d)  Subparagraph 3(c) of Article I of the Agreement shall not apply to services covered by this 
Annex.

2. Domestic Regulation
(a)  Notwithstanding any other provisions of the Agreement, a Member shall not be prevent-

ed from taking measures for prudential reasons, including for the protection of investors, deposi-
tors, policy holders or persons to whom a fiduciary duty is owed by a financial service supplier, or 
to ensure the integrity and stability of the financial system. Where such measures do not conform 
with the provisions of the Agreement, they shall not be used as a means of avoiding the Member’s 
commitments or obligations under the Agreement. 

(b) Nothing in the Agreement shall be construed to require a Member to disclose informa-
tion relating to the affairs and accounts of individual customers or any confidential or proprietary 
information in the possession of public entities.

3. Recognition
(a) A Member may recognize prudential measures of any other country in determining how 

the Member’s measures relating to financial services shall be applied. Such recognition, which may 
be achieved through harmonization or otherwise, may be based upon an agreement or arrangement 
with the country concerned or may be accorded autonomously.

(b) A Member that is a party to such an agreement or arrangement referred to in subpara-
graph (a), whether future or existing, shall afford adequate opportunity for other interested Mem-
bers to negotiate their accession to such agreements or arrangements, or to negotiate comparable 
ones with it, under circumstances in which there would be equivalent regulation, oversight, imple-
mentation of such regulation, and, if appropriate, procedures concerning the sharing of informa-
tion between the parties to the agreement or arrangement. Where a Member accords recognition 
autonomously, it shall afford adequate opportunity for any other Member to demonstrate that such 
circumstances exist.
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(c)  Where a Member is contemplating according recognition to prudential measures of any 
other country, paragraph 4(b) of Article VII shall not apply.

4. Dispute Settlement
 Panels for disputes on prudential issues and other financial matters shall have the necessary 

expertise relevant to the specific financial service under dispute.
5. Definitions
For the purposes of this Annex:
(a)  A financial service is any service of a financial nature offered by a financial service sup-

plier of a Member. Financial services include all insurance and insurance-related services, and all 
banking and other financial services (excluding insurance). Financial services include the following 
activities:
Insurance and insurance-related services
 (i) Direct insurance (including co-insurance):

  (A)  life
  (B)  non-life

 (ii) Reinsurance and retrocession;
 (iii) Insurance intermediation, such as brokerage and agency;
 (iv) Services auxiliary to insurance, such as consultancy, actuarial, risk assessment and 

claim settlement services.
Banking and other financial services (excluding insurance)
 (v) Acceptance of deposits and other repayable funds from the public;
 (vi) Lending of all types, including consumer credit, mortgage credit, factoring and 

financing of commercial transaction;
 (vii) Financial leasing;
 (viii) All payment and money transmission services, including credit, charge and debit 

cards, travellers cheques and bankers drafts;
 (ix) Guarantees and commitments;
 (x) Trading for own account or for account of customers, whether on an exchange, in 

an over-the-counter market or otherwise, the following:
  (A) money market instruments (including cheques, bills, certificates of deposits);
  (B) foreign exchange;
  (C) derivative products including, but not limited to, futures and options;
  (D) exchange rate and interest rate instruments, including products such as swaps, 

forward rate agreements;
  (E) transferable securities;
  (F) other negotiable instruments and financial assets, including bullion.
 (xi) Participation in issues of all kinds of securities, including underwriting and place-

ment as agent (whether publicly or privately) and provision of services related to 
such issues;

 (xii) Money broking;
 (xiii) Asset management, such as cash or portfolio management, all forms of collective 

investment management, pension fund management, custodial, depository and 
trust services;

 (xiv) Settlement and clearing services for financial assets, including securities, deriva-
tive products, and other negotiable instruments;
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 (xv) Provision and transfer of financial information, and financial data processing and 
related software by suppliers of other financial services;

 (xvi) Advisory, intermediation and other auxiliary financial services on all the activities 
listed in subparagraphs (v) through (xv), including credit reference and analysis, 
investment and portfolio research and advice, advice on acquisitions and on cor-
porate restructuring and strategy.

(b) A financial service supplier means any natural or juridical person of a Member wishing 
to supply or supplying financial services but the term “financial service supplier” does not include a 
public entity.

(c) “Public entity” means:

 (i)  a government, a central bank or a monetary authority, of a Member, or an entity 
owned or controlled by a Member, that is principally engaged in carrying out gov-
ernmental functions or activities for governmental purposes, not including an 
entity principally engaged in supplying financial services on commercial terms; or

 (ii)  a private entity, performing functions normally performed by a central bank or 
monetary authority, when exercising those functions.

SeConD anneX on FInanCIal SerVICeS

1. Notwithstanding Article II of the Agreement and paragraphs 1 and 2 of the Annex on Arti-
cle II Exemptions, a Member may, during a period of 60 days beginning four months after the date 
of entry into force of the WTO Agreement, list in that Annex measures relating to financial services 
which are inconsistent with paragraph 1 of Article II of the Agreement.

2. Notwithstanding Article XXI of the Agreement, a Member may, during a period of 60 days 
beginning four months after the date of entry into force of the WTO Agreement, improve, modify 
or withdraw all or part of the specific commitments on financial services inscribed in its Schedule.

3. The Council for Trade in Services shall establish any procedures necessary for the applica-
tion of paragraphs 1 and 2.

anneX on neGotIatIonS on MarItIMe tranSPort SerVICeS

1. Article II and the Annex on Article II Exemptions, including the requirement to list in the 
Annex any measure inconsistent with most-favoured-nation treatment that a Member will main-
tain, shall enter into force for international shipping, auxiliary services and access to and use of 
port facilities only on: 

(a) the implementation date to be determined under paragraph 4 of the Ministerial Decision 
on Negotiations on Maritime Transport Services; or, 

(b) should the negotiations not succeed, the date of the final report of the Negotiating Group 
on Maritime Transport Services provided for in that Decision.

2. Paragraph 1 shall not apply to any specific commitment on maritime transport services 
which is inscribed in a Member’s Schedule.

3. From the conclusion of the negotiations referred to in paragraph 1, and before the imple-
mentation date, a Member may improve, modify or withdraw all or part of its specific commitments 
in this sector without offering compensation, notwithstanding the provisions of Article XXI.
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anneX on teleCoMMUnICatIonS

1. Objectives
 Recognizing the specificities of the telecommunications services sector and, in particular, its 

dual role as a distinct sector of economic activity and as the underlying transport means for other 
economic activities, the Members have agreed to the following Annex with the objective of elabo-
rating upon the provisions of the Agreement with respect to measures affecting access to and use 
of public telecommunications transport networks and services. Accordingly, this Annex provides 
notes and supplementary provisions to the Agreement.

2. Scope
(a)  This Annex shall apply to all measures of a Member that affect access to and use of public 

telecommunications transport networks and services.14

(b) This Annex shall not apply to measures affecting the cable or broadcast distribution of 
radio or television programming. 

(c)  Nothing in this Annex shall be construed:
 (i)  to require a Member to authorize a service supplier of any other Member to estab-

lish, construct, acquire, lease, operate, or supply telecommunications transport 
networks or services, other than as provided for in its Schedule; or

 (ii) to require a Member (or to require a Member to oblige service suppliers under its 
jurisdiction) to establish, construct, acquire, lease, operate or supply telecommu-
nications transport networks or services not offered to the public generally.

3. Definitions
For the purposes of this Annex:
(a)  “Telecommunications” means the transmission and reception of signals by any electro-

magnetic means.
(b)  “Public telecommunications transport service” means any telecommunications transport 

service required, explicitly or in effect, by a Member to be offered to the public generally. Such ser-
vices may include, inter alia, telegraph, telephone, telex, and data transmission typically involving 
the real-time transmission of customer-supplied information between two or more points without 
any end-to-end change in the form or content of the customer’s information.

(c)  “Public telecommunications transport network” means the public telecommunications 
infrastructure which permits telecommunications between and among defined network termina-
tion points.

(d)  “Intra-corporate communications” means telecommunications through which a com-
pany communicates within the company or with or among its subsidiaries, branches and, subject to 
a Member’s domestic laws and regulations, affiliates. For these purposes, “subsidiaries”, “branches” 
and, where applicable, “affiliates” shall be as defined by each Member. “Intra-corporate communi-
cations” in this Annex excludes commercial or non-commercial services that are supplied to com-
panies that are not related subsidiaries, branches or affiliates, or that are offered to customers or 
potential customers.

(e)  Any reference to a paragraph or subparagraph of this Annex includes all subdivisions 
thereof.

4. Transparency
 In the application of Article III of the Agreement, each Member shall ensure that relevant 

information on conditions affecting access to and use of public telecommunications transport net-

14  This paragraph is understood to mean that each Member shall ensure that the obligations of 
this Annex are applied with respect to suppliers of public telecommunications transport networks and 
services by whatever measures are necessary.
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works and services is publicly available, including: tariffs and other terms and conditions of ser-
vice; specifications of technical interfaces with such networks and services; information on bodies 
responsible for the preparation and adoption of standards affecting such access and use; conditions 
applying to attachment of terminal or other equipment; and notifications, registration or licensing 
requirements, if any.

5. Access to and use of public telecommunications transport networks and services
(a)  Each Member shall ensure that any service supplier of any other Member is accorded 

access to and use of public telecommunications transport networks and services on reasonable and 
non-discriminatory terms and conditions, for the supply of a service included in its Schedule. This 
obligation shall be applied, inter alia, through paragraphs (b) through (f).15

(b)  Each Member shall ensure that service suppliers of any other Member have access to 
and use of any public telecommunications transport network or service offered within or across 
the border of that Member, including private leased circuits, and to this end shall ensure, subject to 
paragraphs (e) and (f), that such suppliers are permitted:
 (i)  to purchase or lease and attach terminal or other equipment which interfaces with 

the network and which is necessary to supply a supplier’s services;
 (ii)  to interconnect private leased or owned circuits with public telecommunications 

transport networks and services or with circuits leased or owned by another ser-
vice supplier; and

 (iii) to use operating protocols of the service supplier’s choice in the supply of any 
service, other than as necessary to ensure the availability of telecommunications 
transport networks and services to the public generally.

(c)  Each Member shall ensure that service suppliers of any other Member may use public 
telecommunications transport networks and services for the movement of information within and 
across borders, including for intra-corporate communications of such service suppliers, and for 
access to information contained in data bases or otherwise stored in machine-readable form in the 
territory of any Member. Any new or amended measures of a Member significantly affecting such 
use shall be notified and shall be subject to consultation, in accordance with relevant provisions of 
the Agreement.

(d)  Notwithstanding the preceding paragraph, a Member may take such measures as are nec-
essary to ensure the security and confidentiality of messages, subject to the requirement that such 
measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on trade in services.

(e)  Each Member shall ensure that no condition is imposed on access to and use of public 
telecommunications transport networks and services other than as necessary:
 (i)  to safeguard the public service responsibilities of suppliers of public telecommu-

nications transport networks and services, in particular their ability to make their 
networks or services available to the public generally;

 (ii)  to protect the technical integrity of public telecommunications transport networks 
or services; or

 (iii) to ensure that service suppliers of any other Member do not supply services unless 
permitted pursuant to commitments in the Member’s Schedule.

(f )  Provided that they satisfy the criteria set out in paragraph (e), conditions for access to and 
use of public telecommunications transport networks and services may include:

15  The term “non-discriminatory” is understood to refer to most-favoured-nation and national 
treatment as defined in the Agreement, as well as to reflect sector-specific usage of the term to mean 
“terms and conditions no less favourable than those accorded to any other user of like public telecom-
munications transport networks or services under like circumstances”. 
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 (i)  restrictions on resale or shared use of such services;

 (ii)  a requirement to use specified technical interfaces, including interface protocols, 
for inter-connection with such networks and services;

 (iii)  requirements, where necessary, for the inter-operability of such services and to 
encourage the achievement of the goals set out in paragraph 7(a);

 (iv)  type approval of terminal or other equipment which interfaces with the network 
and technical requirements relating to the attachment of such equipment to such 
networks;

 (v)  restrictions on inter-connection of private leased or owned circuits with such net-
works or services or with circuits leased or owned by another service supplier; or

 (vi)  notification, registration and licensing.

(g)  Notwithstanding the preceding paragraphs of this section, a developing country Member 
may, consistent with its level of development, place reasonable conditions on access to and use of 
public telecommunications transport networks and services necessary to strengthen its domestic 
telecommunications infrastructure and service capacity and to increase its participation in inter-
national trade in telecommunications services. Such conditions shall be specified in the Member’s 
Schedule.

6. Technical cooperation

(a)  Members recognize that an efficient, advanced telecommunications infrastructure in 
countries, particularly developing countries, is essential to the expansion of their trade in services. 
To this end, Members endorse and encourage the participation, to the fullest extent practicable, of 
developed and developing countries and their suppliers of public telecommunications transport net-
works and services and other entities in the development programmes of international and regional 
organizations, including the International Telecommunication Union, the United Nations Develop-
ment Programme, and the International Bank for Reconstruction and Development.

(b)  Members shall encourage and support telecommunications cooperation among develop-
ing countries at the international, regional and sub-regional levels.

(c)  In cooperation with relevant international organizations, Members shall make available, 
where practicable, to developing countries information with respect to telecommunications services 
and developments in telecommunications and information technology to assist in strengthening 
their domestic telecommunications services sector.

(d)  Members shall give special consideration to opportunities for the least-developed coun-
tries to encourage foreign suppliers of telecommunications services to assist in the transfer of tech-
nology, training and other activities that support the development of their telecommunications 
infrastructure and expansion of their telecommunications services trade.

7. Relation to international organizations and agreements

(a)  Members recognize the importance of international standards for global compatibility 
and inter-operability of telecommunication networks and services and undertake to promote such 
standards through the work of relevant international bodies, including the International Telecom-
munication Union and the International Organization for Standardization.

(b)  Members recognize the role played by intergovernmental and non-governmental organi-
zations and agreements in ensuring the efficient operation of domestic and global telecommuni-
cations services, in particular the International Telecommunication Union. Members shall make 
appropriate arrangements, where relevant, for consultation with such organizations on matters aris-
ing from the implementation of this Annex.
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anneX on neGotIatIonS on BaSIC teleCoMMUnICatIonS

1. Article II and the Annex on Article II Exemptions, including the requirement to list in the 
Annex any measure inconsistent with most-favoured-nation treatment that a Member will main-
tain, shall enter into force for basic telecommunications only on:

(a) the implementation date to be determined under paragraph 5 of the Ministerial Decision 
on Negotiations on Basic Telecommunications; or,

(b) should the negotiations not succeed, the date of the final report of the Negotiating Group 
on Basic Telecommunications provided for in that Decision.

2. Paragraph 1 shall not apply to any specific commitment on basic telecommunications which 
is inscribed in a Member’s Schedule.

142. aGreeMent on traDe-relateD aSPeCtS oF IntelleCtUal  
ProPertY rIGHtS (anneX 1C oF tHe aGreeMent eStaBlISHInG  

tHe WorlD traDe orGanIZatIon)
Done at Marrakesh on 15 april 1994

entry into force: 1 January 1995

United nations, Treaty Series, vol. 1869, p. 299; reg. no. 31874

Members,
Desiring to reduce distortions and impediments to international trade, and taking into account 

the need to promote effective and adequate protection of intellectual property rights, and to ensure 
that measures and procedures to enforce intellectual property rights do not themselves become 
barriers to legitimate trade;

Recognizing, to this end, the need for new rules and disciplines concerning:
(a) the applicability of the basic principles of GATT 1994 and of relevant international intel-

lectual property agreements or conventions;
(b) the provision of adequate standards and principles concerning the availability, scope and 

use of trade-related intellectual property rights;
(c) the provision of effective and appropriate means for the enforcement of trade-related 

intellectual property rights, taking into account differences in national legal systems;
(d) the provision of effective and expeditious procedures for the multilateral prevention and 

settlement of disputes between governments; and
(e) transitional arrangements aiming at the fullest participation in the results of the negotia-

tions;
Recognizing the need for a multilateral framework of principles, rules and disciplines dealing 

with international trade in counterfeit goods;
Recognizing that intellectual property rights are private rights; 
Recognizing the underlying public policy objectives of national systems for the protection of 

intellectual property, including developmental and technological objectives;
Recognizing also the special needs of the least-developed country Members in respect of maxi-

mum flexibility in the domestic implementation of laws and regulations in order to enable them to 
create a sound and viable technological base;
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Emphasizing the importance of reducing tensions by reaching strengthened commitments 
to resolve disputes on trade-related intellectual property issues through multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the World 
Intellectual Property Organization (referred to in this Agreement as “WIPO”) as well as other rel-
evant international organizations;

Hereby agree as follows:

Part I. General ProVISIonS anD BaSIC PrInCIPleS

article 1. nature and scope of obligations

1. Members shall give effect to the provisions of this Agreement. Members may, but shall not 
be obliged to, implement in their law more extensive protection than is required by this Agreement, 
provided that such protection does not contravene the provisions of this Agreement. Members shall 
be free to determine the appropriate method of implementing the provisions of this Agreement 
within their own legal system and practice.

2. For the purposes of this Agreement, the term “intellectual property” refers to all categories 
of intellectual property that are the subject of Sections 1 through 7 of Part II. 

3. Members shall accord the treatment provided for in this Agreement to the nationals of other 
Members.1 In respect of the relevant intellectual property right, the nationals of other Members shall 
be understood as those natural or legal persons that would meet the criteria for eligibility for protec-
tion provided for in the Paris Convention (1967), the Berne Convention (1971), the Rome Conven-
tion and the Treaty on Intellectual Property in Respect of Integrated Circuits, were all Members of 
the WTO members of those conventions.2 Any Member availing itself of the possibilities provided in 
paragraph 3 of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall make a notifica-
tion as foreseen in those provisions to the Council for Trade-Related Aspects of Intellectual Property 
Rights (the “Council for TRIPS”). 

article 2. Intellectual property conventions

1. In respect of Parts II, III and IV of this Agreement, Members shall comply with Articles 1 
through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts I to IV of this Agreement shall derogate from existing obligations that 
Members may have to each other under the Paris Convention, the Berne Convention, the Rome 
Convention and the Treaty on Intellectual Property in Respect of Integrated Circuits.

1 When “nationals” are referred to in this Agreement, they shall be deemed, in the case of a sepa-
rate customs territory Member of the WTO, to mean persons, natural or legal, who are domiciled or who 
have a real and effective industrial or commercial establishment in that customs territory.

2 In this Agreement, “Paris Convention” refers to the Paris Convention for the Protection of Indus-
trial Property; “Paris Convention (1967)” refers to the Stockholm Act of this Convention of 14 July 1967. 
“Berne Convention” refers to the Berne Convention for the Protection of Literary and Artistic Works; 
“Berne Convention (1971)” refers to the Paris Act of this Convention of 24 July 1971. “Rome Convention” 
refers to the International Convention for the Protection of Performers, Producers of Phonograms and 
Broadcasting Organizations, adopted at Rome on 26 October 1961. “Treaty on Intellectual Property in 
Respect of Integrated Circuits” (IPIC Treaty) refers to the Treaty on Intellectual Property in Respect of 
Integrated Circuits, adopted at Washington on 26 May 1989. “WTO Agreement” refers to the Agreement 
Establishing the WTO.



396 XVIII. International trade and investment law

article 3. national treatment
1. Each Member shall accord to the nationals of other Members treatment no less favourable 

than that it accords to its own nationals with regard to the protection3 of intellectual property, 
subject to the exceptions already provided in, respectively, the Paris Convention (1967), the Berne 
Convention (1971), the Rome Convention or the Treaty on Intellectual Property in Respect of Inte-
grated Circuits. In respect of performers, producers of phonograms and broadcasting organizations, 
this obligation only applies in respect of the rights provided under this Agreement. Any Member 
availing itself of the possibilities provided in Article 6 of the Berne Convention (1971) or paragraph 
1(b) of Article 16 of the Rome Convention shall make a notification as foreseen in those provisions 
to the Council for TRIPS.

2. Members may avail themselves of the exceptions permitted under paragraph 1 in relation 
to judicial and administrative procedures, including the designation of an address for service or the 
appointment of an agent within the jurisdiction of a Member, only where such exceptions are neces-
sary to secure compliance with laws and regulations which are not inconsistent with the provisions 
of this Agreement and where such practices are not applied in a manner which would constitute a 
disguised restriction on trade.

article 4. Most-favoured-nation treatment
With regard to the protection of intellectual property, any advantage, favour, privilege or 

immunity granted by a Member to the nationals of any other country shall be accorded immediately 
and unconditionally to the nationals of all other Members. Exempted from this obligation are any 
advantage, favour, privilege or immunity accorded by a Member:

(a) deriving from international agreements on judicial assistance or law enforcement of a 
general nature and not particularly confined to the protection of intellectual property;

(b) granted in accordance with the provisions of the Berne Convention (1971) or the Rome 
Convention authorizing that the treatment accorded be a function not of national treatment but of 
the treatment accorded in another country; 

(c) in respect of the rights of performers, producers of phonograms and broadcasting organi-
zations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual property 
which entered into force prior to the entry into force of the WTO Agreement, provided that such 
agreements are notified to the Council for TRIPS and do not constitute an arbitrary or unjustifiable 
discrimination against nationals of other Members.

article 5. Multilateral agreements on acquisition or maintenance of protection
The obligations under Articles 3 and 4 do not apply to procedures provided in multilateral 

agreements concluded under the auspices of WIPO relating to the acquisition or maintenance of 
intellectual property rights.

article 6. exhaustion
For the purposes of dispute settlement under this Agreement, subject to the provisions of 

Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of 
intellectual property rights.

article 7. objectives
The protection and enforcement of intellectual property rights should contribute to the pro-

motion of technological innovation and to the transfer and dissemination of technology, to the 

3 For the purposes of Articles 3 and 4, “protection” shall include matters affecting the availability, 
acquisition, scope, maintenance and enforcement of intellectual property rights as well as those matters 
affecting the use of intellectual property rights specifically addressed in this Agreement.
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mutual advantage of producers and users of technological knowledge and in a manner conducive to 
social and economic welfare, and to a balance of rights and obligations.

article 8. Principles

1. Members may, in formulating or amending their laws and regulations, adopt measures nec-
essary to protect public health and nutrition, and to promote the public interest in sectors of vital 
importance to their socio-economic and technological development, provided that such measures 
are consistent with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this Agree-
ment, may be needed to prevent the abuse of intellectual property rights by right holders or the 
resort to practices which unreasonably restrain trade or adversely affect the international transfer 
of technology. 

Part II. StanDarDS ConCernInG tHe aVaIlaBIlItY, SCoPe anD USe oF  
IntelleCtUal ProPertY rIGHtS

SeCTIon 1: CoPYRIGhT AnD ReLATeD RIGhTS

article 9. relation to the Berne Convention

1. Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and the 
Appendix thereto. However, Members shall not have rights or obligations under this Agreement 
in respect of the rights conferred under Article 6bis of that Convention or of the rights derived 
therefrom.

2. Copyright protection shall extend to expressions and not to ideas, procedures, methods of 
operation or mathematical concepts as such.

article 10. Computer programs and compilations of data

1. Computer programs, whether in source or object code, shall be protected as literary works 
under the Berne Convention (1971).

2. Compilations of data or other material, whether in machine readable or other form, which 
by reason of the selection or arrangement of their contents constitute intellectual creations shall 
be protected as such. Such protection, which shall not extend to the data or material itself, shall be 
without prejudice to any copyright subsisting in the data or material itself.

article 11. rental rights

In respect of at least computer programs and cinematographic works, a Member shall provide 
authors and their successors in title the right to authorize or to prohibit the commercial rental to the 
public of originals or copies of their copyright works. A Member shall be excepted from this obliga-
tion in respect of cinematographic works unless such rental has led to widespread copying of such 
works which is materially impairing the exclusive right of reproduction conferred in that Member 
on authors and their successors in title. In respect of computer programs, this obligation does not 
apply to rentals where the program itself is not the essential object of the rental.

article 12. term of protection

Whenever the term of protection of a work, other than a photographic work or a work of 
applied art, is calculated on a basis other than the life of a natural person, such term shall be no less 
than 50 years from the end of the calendar year of authorized publication, or, failing such author-
ized publication within 50 years from the making of the work, 50 years from the end of the calendar 
year of making.
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article 13. limitations and exceptions
Members shall confine limitations or exceptions to exclusive rights to certain special cases 

which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the 
legitimate interests of the right holder. 

article 14. Protection of performers, producers of phonograms 
(sound recordings) and broadcasting organizations

1. In respect of a fixation of their performance on a phonogram, performers shall have the 
possibility of preventing the following acts when undertaken without their authorization: the fixa-
tion of their unfixed performance and the reproduction of such fixation. Performers shall also have 
the possibility of preventing the following acts when undertaken without their authorization: the 
broadcasting by wireless means and the communication to the public of their live performance.

2. Producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect 
reproduction of their phonograms.

3. Broadcasting organizations shall have the right to prohibit the following acts when under-
taken without their authorization: the fixation, the reproduction of fixations, and the rebroadcasting 
by wireless means of broadcasts, as well as the communication to the public of television broadcasts 
of the same. Where Members do not grant such rights to broadcasting organizations, they shall 
provide owners of copyright in the subject matter of broadcasts with the possibility of preventing 
the above acts, subject to the provisions of the Berne Convention (1971).

4. The provisions of Article 11 in respect of computer programs shall apply mutatis mutandis to 
producers of phonograms and any other right holders in phonograms as determined in a Member’s 
law. If on 15 April 1994 a Member has in force a system of equitable remuneration of right holders 
in respect of the rental of phonograms, it may maintain such system provided that the commercial 
rental of phonograms is not giving rise to the material impairment of the exclusive rights of repro-
duction of right holders. 

5. The term of the protection available under this Agreement to performers and producers of 
phonograms shall last at least until the end of a period of 50 years computed from the end of the 
calendar year in which the fixation was made or the performance took place. The term of protection 
granted pursuant to paragraph 3 shall last for at least 20 years from the end of the calendar year in 
which the broadcast took place.

6. Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3, pro-
vide for conditions, limitations, exceptions and reservations to the extent permitted by the Rome 
Convention. However, the provisions of Article 18 of the Berne Convention (1971) shall also apply, 
mutatis mutandis, to the rights of performers and producers of phonograms in phonograms.

SeCTIon 2: TRADemARKS

article 15. Protectable subject matter
1. Any sign, or any combination of signs, capable of distinguishing the goods or services of 

one undertaking from those of other undertakings, shall be capable of constituting a trademark. 
Such signs, in particular words including personal names, letters, numerals, figurative elements and 
combinations of colours as well as any combination of such signs, shall be eligible for registration as 
trademarks. Where signs are not inherently capable of distinguishing the relevant goods or services, 
Members may make registrability depend on distinctiveness acquired through use. Members may 
require, as a condition of registration, that signs be visually perceptible.

2. Paragraph 1 shall not be understood to prevent a Member from denying registration of a 
trademark on other grounds, provided that they do not derogate from the provisions of the Paris 
Convention (1967). 

3. Members may make registrability depend on use. However, actual use of a trademark shall 
not be a condition for filing an application for registration. An application shall not be refused solely 
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on the ground that intended use has not taken place before the expiry of a period of three years from 
the date of application.

4. The nature of the goods or services to which a trademark is to be applied shall in no case 
form an obstacle to registration of the trademark.

5. Members shall publish each trademark either before it is registered or promptly after it is 
registered and shall afford a reasonable opportunity for petitions to cancel the registration. In addi-
tion, Members may afford an opportunity for the registration of a trademark to be opposed.

article 16. rights conferred
1. The owner of a registered trademark shall have the exclusive right to prevent all third parties 

not having the owner’s consent from using in the course of trade identical or similar signs for goods 
or services which are identical or similar to those in respect of which the trademark is registered 
where such use would result in a likelihood of confusion. In case of the use of an identical sign for 
identical goods or services, a likelihood of confusion shall be presumed. The rights described above 
shall not prejudice any existing prior rights, nor shall they affect the possibility of Members making 
rights available on the basis of use.

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In 
determining whether a trademark is well-known, Members shall take account of the knowledge of 
the trademark in the relevant sector of the public, including knowledge in the Member concerned 
which has been obtained as a result of the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods or ser-
vices which are not similar to those in respect of which a trademark is registered, provided that use 
of that trademark in relation to those goods or services would indicate a connection between those 
goods or services and the owner of the registered trademark and provided that the interests of the 
owner of the registered trademark are likely to be damaged by such use.

article 17. exceptions
Members may provide limited exceptions to the rights conferred by a trademark, such as fair 

use of descriptive terms, provided that such exceptions take account of the legitimate interests of 
the owner of the trademark and of third parties.

article 18. term of protection
Initial registration, and each renewal of registration, of a trademark shall be for a term of no 

less than seven years. The registration of a trademark shall be renewable indefinitely.

article 19. requirement of use
1. If use is required to maintain a registration, the registration may be cancelled only after an 

uninterrupted period of at least three years of non-use, unless valid reasons based on the existence 
of obstacles to such use are shown by the trademark owner. Circumstances arising independently 
of the will of the owner of the trademark which constitute an obstacle to the use of the trademark, 
such as import restrictions on or other government requirements for goods or services protected by 
the trademark, shall be recognized as valid reasons for non-use.

2. When subject to the control of its owner, use of a trademark by another person shall be 
recognized as use of the trademark for the purpose of maintaining the registration.

article 20. other requirements
The use of a trademark in the course of trade shall not be unjustifiably encumbered by special 

requirements, such as use with another trademark, use in a special form or use in a manner detri-
mental to its capability to distinguish the goods or services of one undertaking from those of other 
undertakings. This will not preclude a requirement prescribing the use of the trademark identifying 
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the undertaking producing the goods or services along with, but without linking it to, the trademark 
distinguishing the specific goods or services in question of that undertaking.

article 21. licensing and assignment
Members may determine conditions on the licensing and assignment of trademarks, it being 

understood that the compulsory licensing of trademarks shall not be permitted and that the owner 
of a registered trademark shall have the right to assign the trademark with or without the transfer 
of the business to which the trademark belongs.

SeCTIon 3: GeoGRAPhICAL InDICATIonS

article 22. Protection of geographical indications
1. Geographical indications are, for the purposes of this Agreement, indications which identify 

a good as originating in the territory of a Member, or a region or locality in that territory, where 
a given quality, reputation or other characteristic of the good is essentially attributable to its geo-
graphical origin.

2. In respect of geographical indications, Members shall provide the legal means for interested 
parties to prevent: 

(a) the use of any means in the designation or presentation of a good that indicates or sug-
gests that the good in question originates in a geographical area other than the true place of origin 
in a manner which misleads the public as to the geographical origin of the good;

(b) any use which constitutes an act of unfair competition within the meaning of Arti-
cle 10bis of the Paris Convention (1967).

3. A Member shall, ex officio if its legislation so permits or at the request of an interested party, 
refuse or invalidate the registration of a trademark which contains or consists of a geographical 
indication with respect to goods not originating in the territory indicated, if use of the indication 
in the trademark for such goods in that Member is of such a nature as to mislead the public as to 
the true place of origin.

4. The protection under paragraphs 1, 2 and 3 shall be applicable against a geographical indica-
tion which, although literally true as to the territory, region or locality in which the goods originate, 
falsely represents to the public that the goods originate in another territory.

article 23. additional protection for geographical indications for wines and spirits
1. Each Member shall provide the legal means for interested parties to prevent use of a geo-

graphical indication identifying wines for wines not originating in the place indicated by the geo-
graphical indication in question or identifying spirits for spirits not originating in the place indi-
cated by the geographical indication in question, even where the true origin of the goods is indicated 
or the geographical indication is used in translation or accompanied by expressions such as “kind”, 
“type”, “style”, “imitation” or the like.4

2. The registration of a trademark for wines which contains or consists of a geographical indi-
cation identifying wines or for spirits which contains or consists of a geographical indication iden-
tifying spirits shall be refused or invalidated, ex officio if a Member’s legislation so permits or at the 
request of an interested party, with respect to such wines or spirits not having this origin.

3. In the case of homonymous geographical indications for wines, protection shall be accord-
ed to each indication, subject to the provisions of paragraph 4 of Article 22. Each Member shall 
determine the practical conditions under which the homonymous indications in question will be 
differentiated from each other, taking into account the need to ensure equitable treatment of the 
producers concerned and that consumers are not misled.

4 Notwithstanding the first sentence of Article 42, Members may, with respect to these obligations, 
instead provide for enforcement by administrative action.
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4. In order to facilitate the protection of geographical indications for wines, negotiations shall 
be undertaken in the Council for TRIPS concerning the establishment of a multilateral system of 
notification and registration of geographical indications for wines eligible for protection in those 
Members participating in the system.

article 24. International negotiations; exceptions
1. Members agree to enter into negotiations aimed at increasing the protection of individual 

geographical indications under Article 23. The provisions of paragraphs 4 through 8 below shall 
not be used by a Member to refuse to conduct negotiations or to conclude bilateral or multilateral 
agreements. In the context of such negotiations, Members shall be willing to consider the continued 
applicability of these provisions to individual geographical indications whose use was the subject 
of such negotiations.

2. The Council for TRIPS shall keep under review the application of the provisions of this 
Section; the first such review shall take place within two years of the entry into force of the WTO 
Agreement. Any matter affecting the compliance with the obligations under these provisions may 
be drawn to the attention of the Council, which, at the request of a Member, shall consult with any 
Member or Members in respect of such matter in respect of which it has not been possible to find 
a satisfactory solution through bilateral or plurilateral consultations between the Members con-
cerned. The Council shall take such action as may be agreed to facilitate the operation and further 
the objectives of this Section.

3. In implementing this Section, a Member shall not diminish the protection of geographi-
cal indications that existed in that Member immediately prior to the date of entry into force of the 
WTO Agreement.

4. Nothing in this Section shall require a Member to prevent continued and similar use of a 
particular geographical indication of another Member identifying wines or spirits in connection 
with goods or services by any of its nationals or domiciliaries who have used that geographical 
indication in a continuous manner with regard to the same or related goods or services in the ter-
ritory of that Member either (a) for at least 10 years preceding 15 April 1994 or (b) in good faith 
preceding that date.

5. Where a trademark has been applied for or registered in good faith, or where rights to a 
trademark have been acquired through use in good faith either:

(a) before the date of application of these provisions in that Member as defined in Part VI; or
(b) before the geographical indication is protected in its country of origin; 

measures adopted to implement this Section shall not prejudice eligibility for or the validity of the 
registration of a trademark, or the right to use a trademark, on the basis that such a trademark is 
identical with, or similar to, a geographical indication.

6. Nothing in this Section shall require a Member to apply its provisions in respect of a geo-
graphical indication of any other Member with respect to goods or services for which the relevant 
indication is identical with the term customary in common language as the common name for such 
goods or services in the territory of that Member. Nothing in this Section shall require a Member 
to apply its provisions in respect of a geographical indication of any other Member with respect to 
products of the vine for which the relevant indication is identical with the customary name of a 
grape variety existing in the territory of that Member as of the date of entry into force of the WTO 
Agreement.

7. A Member may provide that any request made under this Section in connection with the 
use or registration of a trademark must be presented within five years after the adverse use of the 
protected indication has become generally known in that Member or after the date of registration 
of the trademark in that Member provided that the trademark has been published by that date, if 
such date is earlier than the date on which the adverse use became generally known in that Member, 
provided that the geographical indication is not used or registered in bad faith.
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8. The provisions of this Section shall in no way prejudice the right of any person to use, in 
the course of trade, that person’s name or the name of that person’s predecessor in business, except 
where such name is used in such a manner as to mislead the public.

9. There shall be no obligation under this Agreement to protect geographical indications which are 
not or cease to be protected in their country of origin, or which have fallen into disuse in that country.

SeCTIon 4: InDUSTRIAL DeSIGnS

article 25. requirements for protection
1. Members shall provide for the protection of independently created industrial designs that 

are new or original. Members may provide that designs are not new or original if they do not sig-
nificantly differ from known designs or combinations of known design features. Members may pro-
vide that such protection shall not extend to designs dictated essentially by technical or functional 
considerations.

2. Each Member shall ensure that requirements for securing protection for textile designs, in 
particular in regard to any cost, examination or publication, do not unreasonably impair the oppor-
tunity to seek and obtain such protection. Members shall be free to meet this obligation through 
industrial design law or through copyright law.

article 26. Protection
1. The owner of a protected industrial design shall have the right to prevent third parties not 

having the owner’s consent from making, selling or importing articles bearing or embodying a 
design which is a copy, or substantially a copy, of the protected design, when such acts are under-
taken for commercial purposes. 

2. Members may provide limited exceptions to the protection of industrial designs, provided 
that such exceptions do not unreasonably conflict with the normal exploitation of protected indus-
trial designs and do not unreasonably prejudice the legitimate interests of the owner of the protected 
design, taking account of the legitimate interests of third parties.

3. The duration of protection available shall amount to at least 10 years.

SeCTIon 5: PATenTS

article 27. Patentable subject matter
1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, 

whether products or processes, in all fields of technology, provided that they are new, involve an 
inventive step and are capable of industrial application.5 Subject to paragraph 4 of Article 65, para-
graph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patent rights 
enjoyable without discrimination as to the place of invention, the field of technology and whether 
products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their territory 
of the commercial exploitation of which is necessary to protect ordre public or morality, including 
to protect human, animal or plant life or health or to avoid serious prejudice to the environment, 
provided that such exclusion is not made merely because the exploitation is prohibited by their law.

3. Members may also exclude from patentability:
(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animals;
(b) plants and animals other than micro-organisms, and essentially biological processes for 

the production of plants or animals other than non-biological and microbiological processes. How-
ever, Members shall provide for the protection of plant varieties either by patents or by an effective 

5 For the purposes of this Article, the terms “inventive step” and “capable of industrial application” 
may be deemed by a Member to be synonymous with the terms “non-obvious” and “useful” respectively.
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sui generis system or by any combination thereof. The provisions of this subparagraph shall be 
reviewed four years after the date of entry into force of the WTO Agreement.

article 28. rights conferred
1. A patent shall confer on its owner the following exclusive rights:
(a) where the subject matter of a patent is a product, to prevent third parties not having the 

owner’s consent from the acts of: making, using, offering for sale, selling, or importing6 for these 
purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not having the 
owner’s consent from the act of using the process, and from the acts of: using, offering for sale, sell-
ing, or importing for these purposes at least the product obtained directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent and 
to conclude licensing contracts.

article 29. Conditions on patent applicants
1. Members shall require that an applicant for a patent shall disclose the invention in a man-

ner sufficiently clear and complete for the invention to be carried out by a person skilled in the art 
and may require the applicant to indicate the best mode for carrying out the invention known to 
the inventor at the filing date or, where priority is claimed, at the priority date of the application.

2. Members may require an applicant for a patent to provide information concerning the appli-
cant’s corresponding foreign applications and grants.

article 30. exceptions to rights conferred
Members may provide limited exceptions to the exclusive rights conferred by a patent, pro-

vided that such exceptions do not unreasonably conflict with a normal exploitation of the patent 
and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of 
the legitimate interests of third parties.

article 31. other use without authorization of the right holder

Where the law of a Member allows for other use7 of the subject matter of a patent without the 
authorization of the right holder, including use by the government or third parties authorized by 
the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made efforts 
to obtain authorization from the right holder on reasonable commercial terms and conditions and 
that such efforts have not been successful within a reasonable period of time. This requirement 
may be waived by a Member in the case of a national emergency or other circumstances of extreme 
urgency or in cases of public non-commercial use. In situations of national emergency or other 
circumstances of extreme urgency, the right holder shall, nevertheless, be notified as soon as rea-
sonably practicable. In the case of public non-commercial use, where the government or contractor, 
without making a patent search, knows or has demonstrable grounds to know that a valid patent is 
or will be used by or for the government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was author-
ized, and in the case of semi-conductor technology shall only be for public non-commercial use or 
to remedy a practice determined after judicial or administrative process to be anti-competitive;

6 This right, like all other rights conferred under this Agreement in respect of the use, sale, impor-
tation or other distribution of goods, is subject to the provisions of Article 6.

7 “Other use” refers to use other than that allowed under Article 30.
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(d) such use shall be non-exclusive;
(e) such use shall be non-assignable, except with that part of the enterprise or goodwill 

which enjoys such use;
(f ) any such use shall be authorized predominantly for the supply of the domestic market of 

the Member authorizing such use;
(g) authorization for such use shall be liable, subject to adequate protection of the legitimate 

interests of the persons so authorized, to be terminated if and when the circumstances which led to 
it cease to exist and are unlikely to recur. The competent authority shall have the authority to review, 
upon motivated request, the continued existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of each case, 
taking into account the economic value of the authorization;

(i) the legal validity of any decision relating to the authorization of such use shall be subject 
to judicial review or other independent review by a distinct higher authority in that Member;

(j) any decision relating to the remuneration provided in respect of such use shall be subject 
to judicial review or other independent review by a distinct higher authority in that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) 
where such use is permitted to remedy a practice determined after judicial or administrative process 
to be anti-competitive. The need to correct anti-competitive practices may be taken into account 
in determining the amount of remuneration in such cases. Competent authorities shall have the 
authority to refuse termination of authorization if and when the conditions which led to such 
authorization are likely to recur;

(l) where such use is authorized to permit the exploitation of a patent (“the second patent”) 
which cannot be exploited without infringing another patent (“the first patent”), the following addi-
tional conditions shall apply:
 (i) the invention claimed in the second patent shall involve an important technical 

advance of considerable economic significance in relation to the invention claimed 
in the first patent;

 (ii) the owner of the first patent shall be entitled to a cross-licence on reasonable terms 
to use the invention claimed in the second patent; and

 (iii) the use authorized in respect of the first patent shall be non-assignable except with 
the assignment of the second patent.

article 32. revocation/forfeiture
An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available.

article 33. term of protection
The term of protection available shall not end before the expiration of a period of twenty years 

counted from the filing date.8

article 34. Process patents: burden of proof
1. For the purposes of civil proceedings in respect of the infringement of the rights of the 

owner referred to in paragraph 1(b) of Article 28, if the subject matter of a patent is a process for 
obtaining a product, the judicial authorities shall have the authority to order the defendant to prove 
that the process to obtain an identical product is different from the patented process. Therefore, 
Members shall provide, in at least one of the following circumstances, that any identical product 

8 It is understood that those Members which do not have a system of original grant may provide 
that the term of protection shall be computed from the filing date in the system of original grant.
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when produced without the consent of the patent owner shall, in the absence of proof to the con-
trary, be deemed to have been obtained by the patented process:

(a) if the product obtained by the patented process is new;
(b) if there is a substantial likelihood that the identical product was made by the process 

and the owner of the patent has been unable through reasonable efforts to determine the process 
actually used.

2. Any Member shall be free to provide that the burden of proof indicated in paragraph 1 shall 
be on the alleged infringer only if the condition referred to in subparagraph (a) is fulfilled or only if 
the condition referred to in subparagraph (b) is fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of defendants in protecting 
their manufacturing and business secrets shall be taken into account. 

SeCTIon 6: LAYoUT-DeSIGnS (ToPoGRAPhIeS) oF InTeGRATeD CIRCUITS

article 35. relation to the IPIC treaty
Members agree to provide protection to the layout-designs (topographies) of integrated circuits 

(referred to in this Agreement as “layout-designs”) in accordance with Articles 2 through 7 (other 
than paragraph 3 of Article 6), Article 12 and paragraph 3 of Article 16 of the Treaty on Intellectual 
Property in Respect of Integrated Circuits and, in addition, to comply with the following provisions.

article 36. Scope of the protection
Subject to the provisions of paragraph 1 of Article 37, Members shall consider unlawful the 

following acts if performed without the authorization of the right holder:9 importing, selling, or 
otherwise distributing for commercial purposes a protected layout-design, an integrated circuit 
in which a protected layout-design is incorporated, or an article incorporating such an integrated 
circuit only in so far as it continues to contain an unlawfully reproduced layout-design.

article 37. acts not requiring the authorization of the right holder
1. Notwithstanding Article 36, no Member shall consider unlawful the performance of any of 

the acts referred to in that Article in respect of an integrated circuit incorporating an unlawfully 
reproduced layout-design or any article incorporating such an integrated circuit where the per-
son performing or ordering such acts did not know and had no reasonable ground to know, when 
acquiring the integrated circuit or article incorporating such an integrated circuit, that it incorpo-
rated an unlawfully reproduced layout-design. Members shall provide that, after the time that such 
person has received sufficient notice that the layout-design was unlawfully reproduced, that person 
may perform any of the acts with respect to the stock on hand or ordered before such time, but shall 
be liable to pay to the right holder a sum equivalent to a reasonable royalty such as would be payable 
under a freely negotiated licence in respect of such a layout-design.

2. The conditions set out in subparagraphs (a) through (k) of Article 31 shall apply mutatis 
mutandis in the event of any non-voluntary licensing of a layout-design or of its use by or for the 
government without the authorization of the right holder.

article 38. term of protection
1. In Members requiring registration as a condition of protection, the term of protection of 

layout-designs shall not end before the expiration of a period of 10 years counted from the date of 
filing an application for registration or from the first commercial exploitation wherever in the world 
it occurs.

9 The term “right holder” in this Section shall be understood as having the same meaning as the 
term “holder of the right” in the IPIC Treaty.
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2. In Members not requiring registration as a condition for protection, layout-designs shall 
be protected for a term of no less than 10 years from the date of the first commercial exploitation 
wherever in the world it occurs.

3. Notwithstanding paragraphs 1 and 2, a Member may provide that protection shall lapse 
15 years after the creation of the layout-design.

SeCTIon 7: PRoTeCTIon oF UnDISCLoSeD InFoRmATIon 

article 39
1. In the course of ensuring effective protection against unfair competition as provided in Arti-

cle 10bis of the Paris Convention (1967), Members shall protect undisclosed information in accord-
ance with paragraph 2 and data submitted to governments or governmental agencies in accordance 
with paragraph 3.

2. Natural and legal persons shall have the possibility of preventing information lawfully with-
in their control from being disclosed to, acquired by, or used by others without their consent in a 
manner contrary to honest commercial practices10 so long as such information:

(a) is secret in the sense that it is not, as a body or in the precise configuration and assembly 
of its components, generally known among or readily accessible to persons within the circles that 
normally deal with the kind of information in question; 

(b) has commercial value because it is secret; and 
(c) has been subject to reasonable steps under the circumstances, by the person lawfully in 

control of the information, to keep it secret.
3. Members, when requiring, as a condition of approving the marketing of pharmaceutical or 

of agricultural chemical products which utilize new chemical entities, the submission of undisclosed 
test or other data, the origination of which involves a considerable effort, shall protect such data 
against unfair commercial use. In addition, Members shall protect such data against disclosure, 
except where necessary to protect the public, or unless steps are taken to ensure that the data are 
protected against unfair commercial use.

SeCTIon 8: ConTRoL oF AnTI-ComPeTITIVe PRACTICeS In ConTRACTUAL LICenCeS

article 40
1. Members agree that some licensing practices or conditions pertaining to intellectual proper-

ty rights which restrain competition may have adverse effects on trade and may impede the transfer 
and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislation 
licensing practices or conditions that may in particular cases constitute an abuse of intellectual 
property rights having an adverse effect on competition in the relevant market. As provided above, a 
Member may adopt, consistently with the other provisions of this Agreement, appropriate measures 
to prevent or control such practices, which may include for example exclusive grantback conditions, 
conditions preventing challenges to validity and coercive package licensing, in the light of the rel-
evant laws and regulations of that Member.

3. Each Member shall enter, upon request, into consultations with any other Member which 
has cause to believe that an intellectual property right owner that is a national or domiciliary of 
the Member to which the request for consultations has been addressed is undertaking practices in 
violation of the requesting Member’s laws and regulations on the subject matter of this Section, and 
which wishes to secure compliance with such legislation, without prejudice to any action under the 

10 For the purpose of this provision, “a manner contrary to honest commercial practices” shall 
mean at least practices such as breach of contract, breach of confidence and inducement to breach, and 
includes the acquisition of undisclosed information by third parties who knew, or were grossly negligent 
in failing to know, that such practices were involved in the acquisition.
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law and to the full freedom of an ultimate decision of either Member. The Member addressed shall 
accord full and sympathetic consideration to, and shall afford adequate opportunity for, consulta-
tions with the requesting Member, and shall cooperate through supply of publicly available non-
confidential information of relevance to the matter in question and of other information available 
to the Member, subject to domestic law and to the conclusion of mutually satisfactory agreements 
concerning the safeguarding of its confidentiality by the requesting Member.

4. A Member whose nationals or domiciliaries are subject to proceedings in another Member 
concerning alleged violation of that other Member’s laws and regulations on the subject matter of 
this Section shall, upon request, be granted an opportunity for consultations by the other Member 
under the same conditions as those foreseen in paragraph 3. 

Part III. enForCeMent oF IntelleCtUal ProPertY rIGHtS

SeCTIon 1: GeneRAL oBLIGATIonS

article 41

1. Members shall ensure that enforcement procedures as specified in this Part are available 
under their law so as to permit effective action against any act of infringement of intellectual prop-
erty rights covered by this Agreement, including expeditious remedies to prevent infringements and 
remedies which constitute a deterrent to further infringements. These procedures shall be applied in 
such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards 
against their abuse.

2. Procedures concerning the enforcement of intellectual property rights shall be fair and 
equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable time-limits 
or unwarranted delays.

3. Decisions on the merits of a case shall preferably be in writing and reasoned. They shall be 
made available at least to the parties to the proceeding without undue delay. Decisions on the merits 
of a case shall be based only on evidence in respect of which parties were offered the opportunity 
to be heard.

4. Parties to a proceeding shall have an opportunity for review by a judicial authority of final 
administrative decisions and, subject to jurisdictional provisions in a Member’s law concerning the 
importance of a case, of at least the legal aspects of initial judicial decisions on the merits of a case. 
However, there shall be no obligation to provide an opportunity for review of acquittals in criminal 
cases.

5. It is understood that this Part does not create any obligation to put in place a judicial system 
for the enforcement of intellectual property rights distinct from that for the enforcement of law in 
general, nor does it affect the capacity of Members to enforce their law in general. Nothing in this 
Part creates any obligation with respect to the distribution of resources as between enforcement of 
intellectual property rights and the enforcement of law in general.

SeCTIon 2: CIVIL AnD ADmInISTRATIVe PRoCeDUReS AnD RemeDIeS

article 42. Fair and equitable procedures

Members shall make available to right holders11 civil judicial procedures concerning the 
enforcement of any intellectual property right covered by this Agreement. Defendants shall have 
the right to written notice which is timely and contains sufficient detail, including the basis of the 
claims. Parties shall be allowed to be represented by independent legal counsel, and procedures shall 
not impose overly burdensome requirements concerning mandatory personal appearances. All par-
ties to such procedures shall be duly entitled to substantiate their claims and to present all relevant 

11 For the purpose of this Part, the term “right holder” includes federations and associations hav-
ing legal standing to assert such rights.
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evidence. The procedure shall provide a means to identify and protect confidential information, 
unless this would be contrary to existing constitutional requirements.

article 43. evidence
1. The judicial authorities shall have the authority, where a party has presented reasonably 

available evidence sufficient to support its claims and has specified evidence relevant to substantia-
tion of its claims which lies in the control of the opposing party, to order that this evidence be pro-
duced by the opposing party, subject in appropriate cases to conditions which ensure the protection 
of confidential information. 

2. In cases in which a party to a proceeding voluntarily and without good reason refuses access 
to, or otherwise does not provide necessary information within a reasonable period, or significantly 
impedes a procedure relating to an enforcement action, a Member may accord judicial authorities 
the authority to make preliminary and final determinations, affirmative or negative, on the basis 
of the information presented to them, including the complaint or the allegation presented by the 
party adversely affected by the denial of access to information, subject to providing the parties an 
opportunity to be heard on the allegations or evidence.

article 44. Injunctions
1. The judicial authorities shall have the authority to order a party to desist from an infringe-

ment, inter alia to prevent the entry into the channels of commerce in their jurisdiction of imported 
goods that involve the infringement of an intellectual property right, immediately after customs 
clearance of such goods. Members are not obliged to accord such authority in respect of protected 
subject matter acquired or ordered by a person prior to knowing or having reasonable grounds to 
know that dealing in such subject matter would entail the infringement of an intellectual property 
right. 

2. Notwithstanding the other provisions of this Part and provided that the provisions of Part II 
specifically addressing use by governments, or by third parties authorized by a government, without 
the authorization of the right holder are complied with, Members may limit the remedies available 
against such use to payment of remuneration in accordance with subparagraph (h) of Article 31. In 
other cases, the remedies under this Part shall apply or, where these remedies are inconsistent with 
a Member’s law, declaratory judgments and adequate compensation shall be available.

article 45. Damages
1. The judicial authorities shall have the authority to order the infringer to pay the right holder 

damages adequate to compensate for the injury the right holder has suffered because of an infringe-
ment of that person’s intellectual property right by an infringer who knowingly, or with reasonable 
grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer to pay the right 
holder expenses, which may include appropriate attorney’s fees. In appropriate cases, Members may 
authorize the judicial authorities to order recovery of profits and/or payment of pre-established 
damages even where the infringer did not knowingly, or with reasonable grounds to know, engage 
in infringing activity.

article 46. other remedies
In order to create an effective deterrent to infringement, the judicial authorities shall have 

the authority to order that goods that they have found to be infringing be, without compensation 
of any sort, disposed of outside the channels of commerce in such a manner as to avoid any harm 
caused to the right holder, or, unless this would be contrary to existing constitutional requirements, 
destroyed. The judicial authorities shall also have the authority to order that materials and imple-
ments the predominant use of which has been in the creation of the infringing goods be, without 
compensation of any sort, disposed of outside the channels of commerce in such a manner as to 
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minimize the risks of further infringements. In considering such requests, the need for proportion-
ality between the seriousness of the infringement and the remedies ordered as well as the interests 
of third parties shall be taken into account. In regard to counterfeit trademark goods, the simple 
removal of the trademark unlawfully affixed shall not be sufficient, other than in exceptional cases, 
to permit release of the goods into the channels of commerce.

article 47. right of information
Members may provide that the judicial authorities shall have the authority, unless this would 

be out of proportion to the seriousness of the infringement, to order the infringer to inform the right 
holder of the identity of third persons involved in the production and distribution of the infringing 
goods or services and of their channels of distribution. 

Article 48. Indemnification of the defendant
1. The judicial authorities shall have the authority to order a party at whose request measures 

were taken and who has abused enforcement procedures to provide to a party wrongfully enjoined 
or restrained adequate compensation for the injury suffered because of such abuse. The judicial 
authorities shall also have the authority to order the applicant to pay the defendant expenses, which 
may include appropriate attorney’s fees.

2. In respect of the administration of any law pertaining to the protection or enforcement of 
intellectual property rights, Members shall only exempt both public authorities and officials from 
liability to appropriate remedial measures where actions are taken or intended in good faith in the 
course of the administration of that law.

article 49. administrative procedures
To the extent that any civil remedy can be ordered as a result of administrative procedures on 

the merits of a case, such procedures shall conform to principles equivalent in substance to those 
set forth in this Section.

SeCTIon 3: PRoVISIonAL meASUReS

article 50
1. The judicial authorities shall have the authority to order prompt and effective provisional 

measures:
(a) to prevent an infringement of any intellectual property right from occurring, and in par-

ticular to prevent the entry into the channels of commerce in their jurisdiction of goods, including 
imported goods immediately after customs clearance;

(b) to preserve relevant evidence in regard to the alleged infringement.
2. The judicial authorities shall have the authority to adopt provisional measures inaudita 

altera parte where appropriate, in particular where any delay is likely to cause irreparable harm to 
the right holder, or where there is a demonstrable risk of evidence being destroyed. 

3. The judicial authorities shall have the authority to require the applicant to provide any 
reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty 
that the applicant is the right holder and that the applicant’s right is being infringed or that such 
infringement is imminent, and to order the applicant to provide a security or equivalent assurance 
sufficient to protect the defendant and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the parties affected 
shall be given notice, without delay after the execution of the measures at the latest. A review, 
including a right to be heard, shall take place upon request of the defendant with a view to deciding, 
within a reasonable period after the notification of the measures, whether these measures shall be 
modified, revoked or confirmed.
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5. The applicant may be required to supply other information necessary for the identification 
of the goods concerned by the authority that will execute the provisional measures. 

6. Without prejudice to paragraph 4, provisional measures taken on the basis of paragraphs 1 
and 2 shall, upon request by the defendant, be revoked or otherwise cease to have effect, if proceed-
ings leading to a decision on the merits of the case are not initiated within a reasonable period, to be 
determined by the judicial authority ordering the measures where a Member’s law so permits or, in 
the absence of such a determination, not to exceed 20 working days or 31 calendar days, whichever 
is the longer.

7. Where the provisional measures are revoked or where they lapse due to any act or omission 
by the applicant, or where it is subsequently found that there has been no infringement or threat of 
infringement of an intellectual property right, the judicial authorities shall have the authority to 
order the applicant, upon request of the defendant, to provide the defendant appropriate compensa-
tion for any injury caused by these measures.

8. To the extent that any provisional measure can be ordered as a result of administrative 
procedures, such procedures shall conform to principles equivalent in substance to those set forth 
in this Section. 

SeCTIon 4: SPeCIAL ReQUIRemenTS ReLATeD To BoRDeR meASUReS12

article 51. Suspension of release by customs authorities
Members shall, in conformity with the provisions set out below, adopt procedures13 to enable a 

right holder, who has valid grounds for suspecting that the importation of counterfeit trademark or 
pirated copyright goods14 may take place, to lodge an application in writing with competent authori-
ties, administrative or judicial, for the suspension by the customs authorities of the release into free 
circulation of such goods. Members may enable such an application to be made in respect of goods 
which involve other infringements of intellectual property rights, provided that the requirements 
of this Section are met. Members may also provide for corresponding procedures concerning the 
suspension by the customs authorities of the release of infringing goods destined for exportation 
from their territories.

article 52. application 
Any right holder initiating the procedures under Article 51 shall be required to provide ade-

quate evidence to satisfy the competent authorities that, under the laws of the country of importa-
tion, there is prima facie an infringement of the right holder’s intellectual property right and to 
supply a sufficiently detailed description of the goods to make them readily recognizable by the cus-
toms authorities. The competent authorities shall inform the applicant within a reasonable period 
whether they have accepted the application and, where determined by the competent authorities, 
the period for which the customs authorities will take action.

12 Where a Member has dismantled substantially all controls over movement of goods across its 
border with another Member with which it forms part of a customs union, it shall not be required to 
apply the provisions of this Section at that border.

13 It is understood that there shall be no obligation to apply such procedures to imports of goods 
put on the market in another country by or with the consent of the right holder, or to goods in transit.

14 For the purposes of this Agreement:
 (a) “counterfeit trademark goods” shall mean any goods, including packaging, bearing without 

authorization a trademark which is identical to the trademark validly registered in respect of such goods, or 
which cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes 
the rights of the owner of the trademark in question under the law of the country of importation;

 (b) “pirated copyright goods” shall mean any goods which are copies made without the consent 
of the right holder or person duly authorized by the right holder in the country of production and which 
are made directly or indirectly from an article where the making of that copy would have constituted an 
infringement of a copyright or a related right under the law of the country of importation.
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article 53. Security or equivalent assurance 

1. The competent authorities shall have the authority to require an applicant to provide a 
security or equivalent assurance sufficient to protect the defendant and the competent authorities 
and to prevent abuse. Such security or equivalent assurance shall not unreasonably deter recourse 
to these procedures.

2. Where pursuant to an application under this Section the release of goods involving indus-
trial designs, patents, layout-designs or undisclosed information into free circulation has been 
suspended by customs authorities on the basis of a decision other than by a judicial or other inde-
pendent authority, and the period provided for in Article 55 has expired without the granting of pro-
visional relief by the duly empowered authority, and provided that all other conditions for importa-
tion have been complied with, the owner, importer, or consignee of such goods shall be entitled to 
their release on the posting of a security in an amount sufficient to protect the right holder for any 
infringement. Payment of such security shall not prejudice any other remedy available to the right 
holder, it being understood that the security shall be released if the right holder fails to pursue the 
right of action within a reasonable period of time.

article 54. notice of suspension

The importer and the applicant shall be promptly notified of the suspension of the release of 
goods according to Article 51.

article 55. Duration of suspension

If, within a period not exceeding 10 working days after the applicant has been served notice 
of the suspension, the customs authorities have not been informed that proceedings leading to a 
decision on the merits of the case have been initiated by a party other than the defendant, or that 
the duly empowered authority has taken provisional measures prolonging the suspension of the 
release of the goods, the goods shall be released, provided that all other conditions for importation 
or exportation have been complied with; in appropriate cases, this time-limit may be extended by 
another 10 working days. If proceedings leading to a decision on the merits of the case have been 
initiated, a review, including a right to be heard, shall take place upon request of the defendant with 
a view to deciding, within a reasonable period, whether these measures shall be modified, revoked 
or confirmed. Notwithstanding the above, where the suspension of the release of goods is carried 
out or continued in accordance with a provisional judicial measure, the provisions of paragraph 6 
of Article 50 shall apply.

Article 56. Indemnification of the importer and of the owner of the goods

Relevant authorities shall have the authority to order the applicant to pay the importer, the 
consignee and the owner of the goods appropriate compensation for any injury caused to them 
through the wrongful detention of goods or through the detention of goods released pursuant to 
Article 55.

article 57. right of inspection and information 

Without prejudice to the protection of confidential information, Members shall provide the 
competent authorities the authority to give the right holder sufficient opportunity to have any goods 
detained by the customs authorities inspected in order to substantiate the right holder’s claims. The 
competent authorities shall also have authority to give the importer an equivalent opportunity to 
have any such goods inspected. Where a positive determination has been made on the merits of a 
case, Members may provide the competent authorities the authority to inform the right holder of 
the names and addresses of the consignor, the importer and the consignee and of the quantity of 
the goods in question.
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article 58. Ex officio action
Where Members require competent authorities to act upon their own initiative and to suspend 

the release of goods in respect of which they have acquired prima facie evidence that an intellectual 
property right is being infringed:

(a) the competent authorities may at any time seek from the right holder any information 
that may assist them to exercise these powers;

(b) the importer and the right holder shall be promptly notified of the suspension. Where the 
importer has lodged an appeal against the suspension with the competent authorities, the suspen-
sion shall be subject to the conditions, mutatis mutandis, set out at Article 55;

(c) Members shall only exempt both public authorities and officials from liability to appro-
priate remedial measures where actions are taken or intended in good faith.

article 59. remedies
Without prejudice to other rights of action open to the right holder and subject to the right of 

the defendant to seek review by a judicial authority, competent authorities shall have the authority 
to order the destruction or disposal of infringing goods in accordance with the principles set out in 
Article 46. In regard to counterfeit trademark goods, the authorities shall not allow the re-exporta-
tion of the infringing goods in an unaltered state or subject them to a different customs procedure, 
other than in exceptional circumstances.

article 60. De minimis imports
Members may exclude from the application of the above provisions small quantities of goods 

of a non-commercial nature contained in travellers’ personal luggage or sent in small consignments.

SeCTIon 5: CRImInAL PRoCeDUReS

article 61
Members shall provide for criminal procedures and penalties to be applied at least in cases of 

wilful trademark counterfeiting or copyright piracy on a commercial scale. Remedies available shall 
include imprisonment and/or monetary fines sufficient to provide a deterrent, consistently with 
the level of penalties applied for crimes of a corresponding gravity. In appropriate cases, remedies 
available shall also include the seizure, forfeiture and destruction of the infringing goods and of 
any materials and implements the predominant use of which has been in the commission of the 
offence. Members may provide for criminal procedures and penalties to be applied in other cases of 
infringement of intellectual property rights, in particular where they are committed wilfully and 
on a commercial scale.

Part IV. aCQUISItIon anD MaIntenanCe oF IntelleCtUal ProPertY rIGHtS  
anD relateD InTeR-PARTeS ProCeDUreS

article 62
1. Members may require, as a condition of the acquisition or maintenance of the intellectual 

property rights provided for under Sections 2 through 6 of Part II, compliance with reasonable 
procedures and formalities. Such procedures and formalities shall be consistent with the provisions 
of this Agreement.

2. Where the acquisition of an intellectual property right is subject to the right being granted 
or registered, Members shall ensure that the procedures for grant or registration, subject to compli-
ance with the substantive conditions for acquisition of the right, permit the granting or registration 
of the right within a reasonable period of time so as to avoid unwarranted curtailment of the period 
of protection.

3. Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to service marks. 
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4. Procedures concerning the acquisition or maintenance of intellectual property rights and, 
where a Member’s law provides for such procedures, administrative revocation and inter partes pro-
cedures such as opposition, revocation and cancellation, shall be governed by the general principles 
set out in paragraphs 2 and 3 of Article 41.

5. Final administrative decisions in any of the procedures referred to under paragraph 4 shall 
be subject to review by a judicial or quasi-judicial authority. However, there shall be no obligation to 
provide an opportunity for such review of decisions in cases of unsuccessful opposition or adminis-
trative revocation, provided that the grounds for such procedures can be the subject of invalidation 
procedures.

Part V. DISPUte PreVentIon anD SettleMent

article 63. transparency
1. Laws and regulations, and final judicial decisions and administrative rulings of general 

application, made effective by a Member pertaining to the subject matter of this Agreement (the 
availability, scope, acquisition, enforcement and prevention of the abuse of intellectual property 
rights) shall be published, or where such publication is not practicable made publicly available, 
in a national language, in such a manner as to enable governments and right holders to become 
acquainted with them. Agreements concerning the subject matter of this Agreement which are in 
force between the government or a governmental agency of a Member and the government or a 
governmental agency of another Member shall also be published.

2. Members shall notify the laws and regulations referred to in paragraph 1 to the Council for 
TRIPS in order to assist that Council in its review of the operation of this Agreement. The Council 
shall attempt to minimize the burden on Members in carrying out this obligation and may decide to 
waive the obligation to notify such laws and regulations directly to the Council if consultations with 
WIPO on the establishment of a common register containing these laws and regulations are success-
ful. The Council shall also consider in this connection any action required regarding notifications 
pursuant to the obligations under this Agreement stemming from the provisions of Article 6ter of 
the Paris Convention (1967).

3. Each Member shall be prepared to supply, in response to a written request from another 
Member, information of the sort referred to in paragraph 1. A Member, having reason to believe that 
a specific judicial decision or administrative ruling or bilateral agreement in the area of intellectual 
property rights affects its rights under this Agreement, may also request in writing to be given access 
to or be informed in sufficient detail of such specific judicial decisions or administrative rulings or 
bilateral agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential informa-
tion which would impede law enforcement or otherwise be contrary to the public interest or would 
prejudice the legitimate commercial interests of particular enterprises, public or private.

article 64. Dispute settlement 
1. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 

Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under 
this Agreement except as otherwise specifically provided herein.

2. Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the settlement 
of disputes under this Agreement for a period of five years from the date of entry into force of the 
WTO Agreement.

3. During the time period referred to in paragraph 2, the Council for TRIPS shall examine the 
scope and modalities for complaints of the type provided for under subparagraphs 1(b) and 1(c) of 
Article XXIII of GATT 1994 made pursuant to this Agreement, and submit its recommendations 
to the Ministerial Conference for approval. Any decision of the Ministerial Conference to approve 
such recommendations or to extend the period in paragraph 2 shall be made only by consensus, 
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and approved recommendations shall be effective for all Members without further formal accept-
ance process. 

Part VI. tranSItIonal arranGeMentS

article 65. transitional arrangements
1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to apply the 

provisions of this Agreement before the expiry of a general period of one year following the date of 
entry into force of the WTO Agreement.

2. A developing country Member is entitled to delay for a further period of four years the date 
of application, as defined in paragraph 1, of the provisions of this Agreement other than Articles 3, 
4 and 5.

3. Any other Member which is in the process of transformation from a centrally-planned into 
a market, free-enterprise economy and which is undertaking structural reform of its intellectual 
property system and facing special problems in the preparation and implementation of intellectual 
property laws and regulations, may also benefit from a period of delay as foreseen in paragraph 2. 

4. To the extent that a developing country Member is obliged by this Agreement to extend 
product patent protection to areas of technology not so protectable in its territory on the general 
date of application of this Agreement for that Member, as defined in paragraph 2, it may delay the 
application of the provisions on product patents of Section 5 of Part II to such areas of technology 
for an additional period of five years.

5. A Member availing itself of a transitional period under paragraphs 1, 2, 3 or 4 shall ensure 
that any changes in its laws, regulations and practice made during that period do not result in a 
lesser degree of consistency with the provisions of this Agreement.

article 66. least-developed country Members
1. In view of the special needs and requirements of least-developed country Members, their 

economic, financial and administrative constraints, and their need for flexibility to create a viable 
technological base, such Members shall not be required to apply the provisions of this Agreement, 
other than Articles 3, 4 and 5, for a period of 10 years from the date of application as defined under 
paragraph 1 of Article 65. The Council for TRIPS shall, upon duly motivated request by a least-
developed country Member, accord extensions of this period.

2. Developed country Members shall provide incentives to enterprises and institutions in their 
territories for the purpose of promoting and encouraging technology transfer to least-developed 
country Members in order to enable them to create a sound and viable technological base.

article 67. technical cooperation
In order to facilitate the implementation of this Agreement, developed country Members shall 

provide, on request and on mutually agreed terms and conditions, technical and financial coopera-
tion in favour of developing and least-developed country Members. Such cooperation shall include 
assistance in the preparation of laws and regulations on the protection and enforcement of intel-
lectual property rights as well as on the prevention of their abuse, and shall include support regard-
ing the establishment or reinforcement of domestic offices and agencies relevant to these matters, 
including the training of personnel. 

Part VII. InStItUtIonal arranGeMentS; FInal ProVISIonS

article 68. Council for trade-related aspects of Intellectual Property rights
The Council for TRIPS shall monitor the operation of this Agreement and, in particular, Mem-

bers’ compliance with their obligations hereunder, and shall afford Members the opportunity of 
consulting on matters relating to the trade-related aspects of intellectual property rights. It shall 
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carry out such other responsibilities as assigned to it by the Members, and it shall, in particular, 
provide any assistance requested by them in the context of dispute settlement procedures. In carry-
ing out its functions, the Council for TRIPS may consult with and seek information from any source 
it deems appropriate. In consultation with WIPO, the Council shall seek to establish, within one 
year of its first meeting, appropriate arrangements for cooperation with bodies of that Organization.

article 69. International cooperation 
Members agree to cooperate with each other with a view to eliminating international trade in 

goods infringing intellectual property rights. For this purpose, they shall establish and notify contact 
points in their administrations and be ready to exchange information on trade in infringing goods. 
They shall, in particular, promote the exchange of information and cooperation between customs 
authorities with regard to trade in counterfeit trademark goods and pirated copyright goods. 

article 70. Protection of existing subject matter
1. This Agreement does not give rise to obligations in respect of acts which occurred before the 

date of application of the Agreement for the Member in question. 
2. Except as otherwise provided for in this Agreement, this Agreement gives rise to obligations 

in respect of all subject matter existing at the date of application of this Agreement for the Member 
in question, and which is protected in that Member on the said date, or which meets or comes sub-
sequently to meet the criteria for protection under the terms of this Agreement. In respect of this 
paragraph and paragraphs 3 and 4, copyright obligations with respect to existing works shall be 
solely determined under Article 18 of the Berne Convention (1971), and obligations with respect to 
the rights of producers of phonograms and performers in existing phonograms shall be determined 
solely under Article 18 of the Berne Convention (1971) as made applicable under paragraph 6 of 
Article 14 of this Agreement.

3. There shall be no obligation to restore protection to subject matter which on the date of 
application of this Agreement for the Member in question has fallen into the public domain.

4. In respect of any acts in respect of specific objects embodying protected subject matter 
which become infringing under the terms of legislation in conformity with this Agreement, and 
which were commenced, or in respect of which a significant investment was made, before the date 
of acceptance of the WTO Agreement by that Member, any Member may provide for a limitation 
of the remedies available to the right holder as to the continued performance of such acts after the 
date of application of this Agreement for that Member. In such cases the Member shall, however, at 
least provide for the payment of equitable remuneration. 

5. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4 of Arti-
cle 14 with respect to originals or copies purchased prior to the date of application of this Agreement 
for that Member.

6. Members shall not be required to apply Article 31, or the requirement in paragraph 1 of 
Article 27 that patent rights shall be enjoyable without discrimination as to the field of technology, 
to use without the authorization of the right holder where authorization for such use was granted 
by the government before the date this Agreement became known.

7. In the case of intellectual property rights for which protection is conditional upon registra-
tion, applications for protection which are pending on the date of application of this Agreement 
for the Member in question shall be permitted to be amended to claim any enhanced protection 
provided under the provisions of this Agreement. Such amendments shall not include new matter.

8. Where a Member does not make available as of the date of entry into force of the WTO 
Agreement patent protection for pharmaceutical and agricultural chemical products commensurate 
with its obligations under Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI, provide as from the date of entry into force of 
the WTO Agreement a means by which applications for patents for such inventions can be filed;



416 XVIII. International trade and investment law

(b) apply to these applications, as of the date of application of this Agreement, the criteria for 
patentability as laid down in this Agreement as if those criteria were being applied on the date of filing 
in that Member or, where priority is available and claimed, the priority date of the application; and

(c) provide patent protection in accordance with this Agreement as from the grant of the 
patent and for the remainder of the patent term, counted from the filing date in accordance with 
Article 33 of this Agreement, for those of these applications that meet the criteria for protection 
referred to in subparagraph (b).

9. Where a product is the subject of a patent application in a Member in accordance with para-
graph 8(a), exclusive marketing rights shall be granted, notwithstanding the provisions of Part VI, 
for a period of five years after obtaining marketing approval in that Member or until a product pat-
ent is granted or rejected in that Member, whichever period is shorter, provided that, subsequent to 
the entry into force of the WTO Agreement, a patent application has been filed and a patent granted 
for that product in another Member and marketing approval obtained in such other Member. 

article 71. review and amendment 

1. The Council for TRIPS shall review the implementation of this Agreement after the expira-
tion of the transitional period referred to in paragraph 2 of Article 65. The Council shall, having 
regard to the experience gained in its implementation, review it two years after that date, and at 
identical intervals thereafter. The Council may also undertake reviews in the light of any relevant 
new developments which might warrant modification or amendment of this Agreement. 

2. Amendments merely serving the purpose of adjusting to higher levels of protection of intel-
lectual property rights achieved, and in force, in other multilateral agreements and accepted under 
those agreements by all Members of the WTO may be referred to the Ministerial Conference for 
action in accordance with paragraph 6 of Article X of the WTO Agreement on the basis of a con-
sensus proposal from the Council for TRIPS. 

article 72. reservations

Reservations may not be entered in respect of any of the provisions of this Agreement without 
the consent of the other Members. 

article 73. Security exceptions

Nothing in this Agreement shall be construed:

(a) to require a Member to furnish any information the disclosure of which it considers 
contrary to its essential security interests; or

(b) to prevent a Member from taking any action which it considers necessary for the protec-
tion of its essential security interests;

 (i) relating to fissionable materials or the materials from which they are derived;

 (ii) relating to the traffic in arms, ammunition and implements of war and to such 
traffic in other goods and materials as is carried on directly or indirectly for the 
purpose of supplying a military establishment;

 (iii) taken in time of war or other emergency in international relations; or

(c) to prevent a Member from taking any action in pursuance of its obligations under the 
United Nations Charter for the maintenance of international peace and security.
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United nations Commission on International trade law

143. UnIteD natIonS ConVentIon on ContraCtS For 
tHe InternatIonal Sale oF GooDS

Done at Vienna on 11 april 1980
entry into force: 1 January 1988
United nations, Treaty Series, vol. 1489, p. 3; reg. no. 25567

Preamble
The States Parties to this Convention,
Bearing in mind the broad objectives in the resolutions adopted by the sixth special session of 

the General Assembly of the United Nations on the establishment of a New International Economic 
Order,

Considering that the development of international trade on the basis of equality and mutual 
benefit is an important element in promoting friendly relations among States,

Being of the opinion that the adoption of uniform rules which govern contracts for the inter-
national sale of goods and take into account the different social, economic and legal systems would 
contribute to the removal of legal barriers in international trade and promote the development of 
international trade,

Have agreed as follows:

Part I. SPHere oF aPPlICatIon anD General ProVISIonS

ChAPTeR I. SPheRe oF APPLICATIon
article 1

(1) This Convention applies to contracts of sale of goods between parties whose places of busi-
ness are in different States:

(a) when the States are Contracting States; or
(b) when the rules of private international law lead to the application of the law of a Contract-

ing State.
(2) The fact that the parties have their places of business in different States is to be disregarded 

whenever this fact does not appear either from the contract or from any dealings between, or from 
information disclosed by, the parties at any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character of the parties or 
of the contract is to be taken into consideration in determining the application of this Convention.

article 2
This Convention does not apply to sales:
(a) of goods bought for personal, family or household use, unless the seller, at any time before 

or at the conclusion of the contract, neither knew nor ought to have known that the goods were 
bought for any such use;

(b) by auction;
(c) on execution or otherwise by authority of law;
(d) of stocks, shares, investment securities, negotiable instruments or money;
(e) of ships, vessels, hovercraft or aircraft;
(f) of electricity.
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article 3
(1) Contracts for the supply of goods to be manufactured or produced are to be considered 

sales unless the party who orders the goods undertakes to supply a substantial part of the materials 
necessary for such manufacture or production.

(2) This Convention does not apply to contracts in which the preponderant part of the obliga-
tions of the party who furnishes the goods consists in the supply of labour or other services.

article 4
This Convention governs only the formation of the contract of sale and the rights and obliga-

tions of the seller and the buyer arising from such a contract. In particular, except as otherwise 
expressly provided in this Convention, it is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;
(b) the effect which the contract may have on the property in the goods sold.

article 5
This Convention does not apply to the liability of the seller for death or personal injury caused 

by the goods to any person.

article 6
The parties may exclude the application of this Convention or, subject to article 12, derogate 

from or vary the effect of any of its provisions.

ChAPTeR II. GeneRAL PRoVISIonS

article 7
(1) In the interpretation of this Convention, regard is to be had to its international character 

and to the need to promote uniformity in its application and the observance of good faith in inter-
national trade.

(2) Questions concerning matters governed by this Convention which are not expressly set-
tled in it are to be settled in conformity with the general principles on which it is based or, in the 
absence of such principles, in conformity with the law applicable by virtue of the rules of private 
international law.

article 8
(1) For the purposes of this Convention statements made by and other conduct of a party are to 

be interpreted according to his intent where the other party knew or could not have been unaware 
what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other conduct of a 
party are to be interpreted according to the understanding that a reasonable person of the same kind 
as the other party would have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person would have 
had, due consideration is to be given to all relevant circumstances of the case including the negotia-
tions, any practices which the parties have established between themselves, usages and any subse-
quent conduct of the parties.

article 9
(1) The parties are bound by any usage to which they have agreed and by any practices which 

they have established between themselves.
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(2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to 
their contract or its formation a usage of which the parties knew or ought to have known and which 
in international trade is widely known to, and regularly observed by, parties to contracts of the type 
involved in the particular trade concerned.

article 10
For the purposes of this Convention:
(a) if a party has more than one place of business, the place of business is that which has the 

closest relationship to the contract and its performance, having regard to the circumstances known 
to or contemplated by the parties at any time before or at the conclusion of the contract;

(b) if a party does not have a place of business, reference is to be made to his habitual residence.

article 11
A contract of sale need not be concluded in or evidenced by writing and is not subject to any 

other requirement as to form. It may be proved by any means, including witnesses.

article 12
Any provision of article 11, article 29 or Part II of this Convention that allows a contract of 

sale or its modification or termination by agreement or any offer, acceptance or other indication of 
intention to be made in any form other than in writing does not apply where any party has his place 
of business in a Contracting State which has made a declaration under article 96 of this Convention. 
The parties may not derogate from or vary the effect of this article.

article 13
For the purposes of this Convention “writing” includes telegram and telex.

Part II. ForMatIon oF tHe ContraCt

article 14
(1) A proposal for concluding a contract addressed to one or more specific persons constitutes 

an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in case of 
acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly 
fixes or makes provision for determining the quantity and the price.

(2) A proposal other than one addressed to one or more specific persons is to be considered 
merely as an invitation to make offers, unless the contrary is clearly indicated by the person making 
the proposal.

article 15
(1) An offer becomes effective when it reaches the offeree.
(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree 

before or at the same time as the offer.

article 16
(1) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree 

before he has dispatched an acceptance.
(2) However, an offer cannot be revoked:
(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevo-

cable; or
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(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree 
has acted in reliance on the offer.

article 17
An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror.

article 18
(1) A statement made by or other conduct of the offeree indicating assent to an offer is an 

acceptance. Silence or inactivity does not in itself amount to acceptance.
(2) An acceptance of an offer becomes effective at the moment the indication of assent reaches 

the offeror. An acceptance is not effective if the indication of assent does not reach the offeror within 
the time he has fixed or, if no time is fixed, within a reasonable time, due account being taken of the 
circumstances of the transaction, including the rapidity of the means of communication employed 
by the offeror. An oral offer must be accepted immediately unless the circumstances indicate oth-
erwise.

(3) However, if, by virtue of the offer or as a result of practices which the parties have estab-
lished between themselves or of usage, the offeree may indicate assent by performing an act, such as 
one relating to the dispatch of the goods or payment of the price, without notice to the offeror, the 
acceptance is effective at the moment the act is performed, provided that the act is performed within 
the period of time laid down in the preceding paragraph.

article 19
(1) A reply to an offer which purports to be an acceptance but contains additions, limitations 

or other modifications is a rejection of the offer and constitutes a counter-offer.
(2) However, a reply to an offer which purports to be an acceptance but contains additional 

or different terms which do not materially alter the terms of the offer constitutes an acceptance, 
unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice 
to that effect. If he does not so object, the terms of the contract are the terms of the offer with the 
modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price, payment, quality 
and quantity of the goods, place and time of delivery, extent of one party’s liability to the other or 
the settlement of disputes are considered to alter the terms of the offer materially.

article 20
(1) A period of time for acceptance fixed by the offeror in a telegram or a letter begins to run 

from the moment the telegram is handed in for dispatch or from the date shown on the letter or, if 
no such date is shown, from the date shown on the envelope. A period of time for acceptance fixed 
by the offeror by telephone, telex or other means of instantaneous communication, begins to run 
from the moment that the offer reaches the offeree.

(2) Official holidays or non-business days occurring during the period for acceptance are 
included in calculating the period. However, if a notice of acceptance cannot be delivered at the 
address of the offeror on the last day of the period because that day falls on an official holiday or a 
non-business day at the place of business of the offeror, the period is extended until the first business 
day which follows.

article 21
(1) A late acceptance is nevertheless effective as an acceptance if without delay the offeror 

orally so informs the offeree or dispatches a notice to that effect.
(2) If a letter or other writing containing a late acceptance shows that it has been sent in 

such circumstances that if its transmission had been normal it would have reached the offeror in 
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due time, the late acceptance is effective as an acceptance unless, without delay, the offeror orally 
informs the offeree that he considers his offer as having lapsed or dispatches a notice to that effect.

article 22

An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same 
time as the acceptance would have become effective.

article 23

A contract is concluded at the moment when an acceptance of an offer becomes effective in 
accordance with the provisions of this Convention.

article 24

For the purposes of this Part of the Convention, an offer, declaration of acceptance or any other 
indication of intention “reaches” the addressee when it is made orally to him or delivered by any 
other means to him personally, to his place of business or mailing address or, if he does not have a 
place of business or mailing address, to his habitual residence.

Part III. Sale oF GooDS

ChAPTeR I. GeneRAL PRoVISIonS

article 25

A breach of contract committed by one of the parties is fundamental if it results in such detri-
ment to the other party as substantially to deprive him of what he is entitled to expect under the 
contract, unless the party in breach did not foresee and a reasonable person of the same kind in the 
same circumstances would not have foreseen such a result.

article 26

A declaration of avoidance of the contract is effective only if made by notice to the other party.

article 27

Unless otherwise expressly provided in this Part of the Convention, if any notice, request or 
other communication is given or made by a party in accordance with this Part and by means appro-
priate in the circumstances, a delay or error in the transmission of the communication or its failure 
to arrive does not deprive that party of the right to rely on the communication.

article 28

If, in accordance with the provisions of this Convention, one party is entitled to require per-
formance of any obligation by the other party, a court is not bound to enter a judgement for specific 
performance unless the court would do so under its own law in respect of similar contracts of sale 
not governed by this Convention.

article 29

(1) A contract may be modified or terminated by the mere agreement of the parties.

(2) A contract in writing which contains a provision requiring any modification or termination 
by agreement to be in writing may not be otherwise modified or terminated by agreement. However, 
a party may be precluded by his conduct from asserting such a provision to the extent that the other 
party has relied on that conduct.
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ChAPTeR II. oBLIGATIonS oF The SeLLeR 

article 30

The seller must deliver the goods, hand over any documents relating to them and transfer the 
property in the goods, as required by the contract and this Convention.

Section I. Delivery of the goods and handing over of documents

article 31

If the seller is not bound to deliver the goods at any other particular place, his obligation to 
deliver consists:

(a) if the contract of sale involves carriage of the goods – in handing the goods over to the 
first carrier for transmission to the buyer;

(b) if, in cases not within the preceding subparagraph, the contract relates to specific goods, 
or unidentified goods to be drawn from a specific stock or to be manufactured or produced, and 
at the time of the conclusion of the contract the parties knew that the goods were at, or were to be 
manufactured or produced at, a particular place – in placing the goods at the buyer’s disposal at that 
place;

(c) in other cases – in placing the goods at the buyer’s disposal at the place where the seller 
had his place of business at the time of the conclusion of the contract.

article 32

(1) If the seller, in accordance with the contract or this Convention, hands the goods over to a 
carrier and if the goods are not clearly identified to the contract by markings on the goods, by ship-
ping documents or otherwise, the seller must give the buyer notice of the consignment specifying 
the goods.

(2) If the seller is bound to arrange for carriage of the goods, he must make such contracts as 
are necessary for carriage to the place fixed by means of transportation appropriate in the circum-
stances and according to the usual terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the carriage of the goods, he must, 
at the buyer’s request, provide him with all available information necessary to enable him to effect 
such insurance.

article 33

The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that date;

(b) if a period of time is fixed by or determinable from the contract, at any time within that 
period unless circumstances indicate that the buyer is to choose a date; or

(c) in any other case, within a reasonable time after the conclusion of the contract.

article 34

If the seller is bound to hand over documents relating to the goods, he must hand them over 
at the time and place and in the form required by the contract. If the seller has handed over docu-
ments before that time, he may, up to that time, cure any lack of conformity in the documents, if the 
exercise of this right does not cause the buyer unreasonable inconvenience or unreasonable expense. 
However, the buyer retains any right to claim damages as provided for in this Convention.
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Section II. Conformity of the goods and third-party claims
article 35

(1) The seller must deliver goods which are of the quantity, quality and description required by 
the contract and which are contained or packaged in the manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not conform with the con-
tract unless they:

(a) are fit for the purposes for which goods of the same description would ordinarily be used;
(b) are fit for any particular purpose expressly or impliedly made known to the seller at the 

time of the conclusion of the contract, except where the circumstances show that the buyer did not 
rely, or that it was unreasonable for him to rely, on the seller’s skill and judgement;

(c) possess the qualities of goods which the seller has held out to the buyer as a sample or 
model;

(d) are contained or packaged in the manner usual for such goods or, where there is no such 
manner, in a manner adequate to preserve and protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any 
lack of conformity of the goods if, at the time of the conclusion of the contract, the buyer knew or 
could not have been unaware of such lack of conformity.

article 36
(1) The seller is liable in accordance with the contract and this Convention for any lack of 

conformity which exists at the time when the risk passes to the buyer, even though the lack of con-
formity becomes apparent only after that time.

(2) The seller is also liable for any lack of conformity which occurs after the time indicated in 
the preceding paragraph and which is due to a breach of any of his obligations, including a breach 
of any guarantee that for a period of time the goods will remain fit for their ordinary purpose or for 
some particular purpose or will retain specified qualities or characteristics.

article 37
If the seller has delivered goods before the date for delivery, he may, up to that date, deliver any 

missing part or make up any deficiency in the quantity of the goods delivered, or deliver goods in 
replacement of any non-conforming goods delivered or remedy any lack of conformity in the goods 
delivered, provided that the exercise of this right does not cause the buyer unreasonable inconven-
ience or unreasonable expense. However, the buyer retains any right to claim damages as provided 
for in this Convention.

article 38
(1) The buyer must examine the goods, or cause them to be examined, within as short a period 

as is practicable in the circumstances.
(2) If the contract involves carriage of the goods, examination may be deferred until after the 

goods have arrived at their destination.
(3) If the goods are redirected in transit or redispatched by the buyer without a reasonable 

opportunity for examination by him and at the time of the conclusion of the contract the seller 
knew or ought to have known of the possibility of such redirection or redispatch, examination may 
be deferred until after the goods have arrived at the new destination.

article 39
(1) The buyer loses the right to rely on a lack of conformity of the goods if he does not give 

notice to the seller specifying the nature of the lack of conformity within a reasonable time after he 
has discovered it or ought to have discovered it.



424 XVIII. International trade and investment law

(2) In any event, the buyer loses the right to rely on a lack of conformity of the goods if he does 
not give the seller notice thereof at the latest within a period of two years from the date on which 
the goods were actually handed over to the buyer, unless this time limit is inconsistent with a con-
tractual period of guarantee.

article 40
The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of conformity 

relates to facts of which he knew or could not have been unaware and which he did not disclose to 
the buyer.

article 41
The seller must deliver goods which are free from any right or claim of a third party, unless the 

buyer agreed to take the goods subject to that right or claim. However, if such right or claim is based 
on industrial property or other intellectual property, the seller’s obligation is governed by article 42.

article 42
(1) The seller must deliver goods which are free from any right or claim of a third party based 

on industrial property or other intellectual property, of which at the time of the conclusion of the 
contract the seller knew or could not have been unaware, provided that the right or claim is based 
on industrial property or other intellectual property:

(a) under the law of the State where the goods will be resold or otherwise used, if it was con-
templated by the parties at the time of the conclusion of the contract that the goods would be resold 
or otherwise used in that State; or

(b) in any other case, under the law of the State where the buyer has his place of business.
(2) The obligation of the seller under the preceding paragraph does not extend to cases where:
(a) at the time of the conclusion of the contract the buyer knew or could not have been una-

ware of the right or claim; or
(b) the right or claim results from the seller’s compliance with technical drawings, designs, 

formulae or other such specifications furnished by the buyer.

article 43
(1) The buyer loses the right to rely on the provisions of article 41 or article 42 if he does not 

give notice to the seller specifying the nature of the right or claim of the third party within a reason-
able time after he has become aware or ought to have become aware of the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding paragraph if he knew of 
the right or claim of the third party and the nature of it.

article 44
Notwithstanding the provisions of paragraph (1) of article 39 and paragraph (1) of article 43, 

the buyer may reduce the price in accordance with article 50 or claim damages, except for loss of 
profit, if he has a reasonable excuse for his failure to give the required notice.

Section III. remedies for breach of contract by the seller
article 45

(1) If the seller fails to perform any of his obligations under the contract or this Convention, 
the buyer may:

(a) exercise the rights provided in articles 46 to 52;
(b) claim damages as provided in articles 74 to 77.
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(2) The buyer is not deprived of any right he may have to claim damages by exercising his right 
to other remedies.

(3) No period of grace may be granted to the seller by a court or arbitral tribunal when the 
buyer resorts to a remedy for breach of contract.

article 46
(1) The buyer may require performance by the seller of his obligations unless the buyer has 

resorted to a remedy which is inconsistent with this requirement.
(2) If the goods do not conform with the contract, the buyer may require delivery of substitute 

goods only if the lack of conformity constitutes a fundamental breach of contract and a request for 
substitute goods is made either in conjunction with notice given under article 39 or within a reason-
able time thereafter.

(3) If the goods do not conform with the contract, the buyer may require the seller to remedy 
the lack of conformity by repair, unless this is unreasonable having regard to all the circumstances. 
A request for repair must be made either in conjunction with notice given under article 39 or within 
a reasonable time thereafter.

article 47
(1) The buyer may fix an additional period of time of reasonable length for performance by the 

seller of his obligations.
(2) Unless the buyer has received notice from the seller that he will not perform within the 

period so fixed, the buyer may not, during that period, resort to any remedy for breach of contract. 
However, the buyer is not deprived thereby of any right he may have to claim damages for delay in 
performance.

article 48
(1) Subject to article 49, the seller may, even after the date for delivery, remedy at his own 

expense any failure to perform his obligations, if he can do so without unreasonable delay and 
without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the 
seller of expenses advanced by the buyer. However, the buyer retains any right to claim damages as 
provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will accept performance and the 
buyer does not comply with the request within a reasonable time, the seller may perform within the 
time indicated in his request. The buyer may not, during that period of time, resort to any remedy 
which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period of time is assumed to 
include a request, under the preceding paragraph, that the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this article is not effective 
unless received by the buyer.

article 49
(1) The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his obligations under the contract or this 

Convention amounts to a fundamental breach of contract; or
(b) in case of non-delivery, if the seller does not deliver the goods within the additional 

period of time fixed by the buyer in accordance with paragraph (1) of article 47 or declares that he 
will not deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses the right to 
declare the contract avoided unless he does so:
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(a) in respect of late delivery, within a reasonable time after he has become aware that deliv-
ery has been made;

(b) in respect of any breach other than late delivery, within a reasonable time:
 (i) after he knew or ought to have known of the breach;
 (ii) after the expiration of any additional period of time fixed by the buyer in accord-

ance with paragraph (1) of article 47, or after the seller has declared that he will not 
perform his obligations within such an additional period; or

 (iii) after the expiration of any additional period of time indicated by the seller in 
accordance with paragraph (2) of article 48, or after the buyer has declared that he 
will not accept performance.

article 50
If the goods do not conform with the contract and whether or not the price has already been 

paid, the buyer may reduce the price in the same proportion as the value that the goods actually 
delivered had at the time of the delivery bears to the value that conforming goods would have had at 
that time. However, if the seller remedies any failure to perform his obligations in accordance with 
article 37 or article 48 or if the buyer refuses to accept performance by the seller in accordance with 
those articles, the buyer may not reduce the price.

article 51
(1) If the seller delivers only a part of the goods or if only a part of the goods delivered is in 

conformity with the contract, articles 46 to 50 apply in respect of the part which is missing or which 
does not conform.

(2) The buyer may declare the contract avoided in its entirety only if the failure to make deliv-
ery completely or in conformity with the contract amounts to a fundamental breach of the contract.

article 52
(1) If the seller delivers the goods before the date fixed, the buyer may take delivery or refuse 

to take delivery.
(2) If the seller delivers a quantity of goods greater than that provided for in the contract, the 

buyer may take delivery or refuse to take delivery of the excess quantity. If the buyer takes delivery 
of all or part of the excess quantity, he must pay for it at the contract rate.

ChAPTeR III. oBLIGATIonS oF The BUYeR

article 53
The buyer must pay the price for the goods and take delivery of them as required by the con-

tract and this Convention.

Section I. Payment of the price
article 54

The buyer’s obligation to pay the price includes taking such steps and complying with such 
formalities as may be required under the contract or any laws and regulations to enable payment 
to be made.

article 55
Where a contract has been validly concluded but does not expressly or implicitly fix or make 

provision for determining the price, the parties are considered, in the absence of any indication to 
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the contrary, to have impliedly made reference to the price generally charged at the time of the con-
clusion of the contract for such goods sold under comparable circumstances in the trade concerned.

article 56
If the price is fixed according to the weight of the goods, in case of doubt it is to be determined 

by the net weight.

article 57
(1) If the buyer is not bound to pay the price at any other particular place, he must pay it to 

the seller:
(a) at the seller’s place of business; or
(b) if the payment is to be made against the handing over of the goods or of documents, at 

the place where the handing over takes place.
(2) The seller must bear any increase in the expenses incidental to payment which is caused by 

a change in his place of business subsequent to the conclusion of the contract.

article 58
(1) If the buyer is not bound to pay the price at any other specific time, he must pay it when the 

seller places either the goods or documents controlling their disposition at the buyer’s disposal in 
accordance with the contract and this Convention. The seller may make such payment a condition 
for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dispatch the goods on terms 
whereby the goods, or documents controlling their disposition, will not be handed over to the buyer 
except against payment of the price.

(3) The buyer is not bound to pay the price until he has had an opportunity to examine the 
goods, unless the procedures for delivery or payment agreed upon by the parties are inconsistent 
with his having such an opportunity.

article 59
The buyer must pay the price on the date fixed by or determinable from the contract and this 

Convention without the need for any request or compliance with any formality on the part of the 
seller.

Section II. taking delivery
article 60

The buyer’s obligation to take delivery consists:
(a) in doing all the acts which could reasonably be expected of him in order to enable the 

seller to make delivery; and
(b) in taking over the goods.

Section III. remedies for breach of contract by the buyer
article 61

(1) If the buyer fails to perform any of his obligations under the contract or this Convention, 
the seller may:

(a) exercise the rights provided in articles 62 to 65;
(b) claim damages as provided in articles 74 to 77.
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(2) The seller is not deprived of any right he may have to claim damages by exercising his right 
to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbitral tribunal when the 
seller resorts to a remedy for breach of contract.

article 62

The seller may require the buyer to pay the price, take delivery or perform his other obligations, 
unless the seller has resorted to a remedy which is inconsistent with this requirement.

article 63

(1) The seller may fix an additional period of time of reasonable length for performance by the 
buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not perform within the 
period so fixed, the seller may not, during that period, resort to any remedy for breach of contract. 
However, the seller is not deprived thereby of any right he may have to claim damages for delay in 
performance.

article 64

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under the contract or this 
Convention amounts to a fundamental breach of contract; or

(b) if the buyer does not, within the additional period of time fixed by the seller in accord-
ance with paragraph (1) of article 63, perform his obligation to pay the price or take delivery of the 
goods, or if he declares that he will not do so within the period so fixed.

(2) However, in cases where the buyer has paid the price, the seller loses the right to declare the 
contract avoided unless he does so:

(a) in respect of late performance by the buyer, before the seller has become aware that per-
formance has been rendered; or

(b) in respect of any breach other than late performance by the buyer, within a reasonable 
time:

 (i) after the seller knew or ought to have known of the breach; or

 (ii) after the expiration of any additional period of time fixed by the seller in accord-
ance with paragraph (1) of article 63, or after the buyer has declared that he will 
not perform his obligations within such an additional period.

article 65

(1) If under the contract the buyer is to specify the form, measurement or other features of the 
goods and he fails to make such specification either on the date agreed upon or within a reasonable 
time after receipt of a request from the seller, the seller may, without prejudice to any other rights 
he may have, make the specification himself in accordance with the requirements of the buyer that 
may be known to him.

(2) If the seller makes the specification himself, he must inform the buyer of the details thereof 
and must fix a reasonable time within which the buyer may make a different specification. If, after 
receipt of such a communication, the buyer fails to do so within the time so fixed, the specification 
made by the seller is binding.



 International sale of goods 429

ChAPTeR IV. PASSInG oF RISK

article 66
Loss of or damage to the goods after the risk has passed to the buyer does not discharge him 

from his obligation to pay the price, unless the loss or damage is due to an act or omission of the 
seller.

article 67
(1) If the contract of sale involves carriage of the goods and the seller is not bound to hand 

them over at a particular place, the risk passes to the buyer when the goods are handed over to the 
first carrier for transmission to the buyer in accordance with the contract of sale. If the seller is 
bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer 
until the goods are handed over to the carrier at that place. The fact that the seller is authorized to 
retain documents controlling the disposition of the goods does not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods are clearly identified to the 
contract, whether by markings on the goods, by shipping documents, by notice given to the buyer 
or otherwise.

article 68
The risk in respect of goods sold in transit passes to the buyer from the time of the conclusion 

of the contract. However, if the circumstances so indicate, the risk is assumed by the buyer from the 
time the goods were handed over to the carrier who issued the documents embodying the contract 
of carriage. Nevertheless, if at the time of the conclusion of the contract of sale the seller knew or 
ought to have known that the goods had been lost or damaged and did not disclose this to the buyer, 
the loss or damage is at the risk of the seller.

article 69
(1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes over the 

goods or, if he does not do so in due time, from the time when the goods are placed at his disposal 
and he commits a breach of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place other than a place of busi-
ness of the seller, the risk passes when delivery is due and the buyer is aware of the fact that the goods 
are placed at his disposal at that place.

(3) If the contract relates to goods not then identified, the goods are considered not to be placed 
at the disposal of the buyer until they are clearly identified to the contract.

article 70
If the seller has committed a fundamental breach of contract, articles 67, 68 and 69 do not 

impair the remedies available to the buyer on account of the breach.

ChAPTeR V. PRoVISIonS Common To The oBLIGATIonS oF The SeLLeR  
AnD oF The BUYeR

Section I. anticipatory breach and instalment contracts
article 71

(1) A party may suspend the performance of his obligations if, after the conclusion of the con-
tract, it becomes apparent that the other party will not perform a substantial part of his obligations 
as a result of:

(a) a serious deficiency in his ability to perform or in his creditworthiness; or
(b) his conduct in preparing to perform or in performing the contract.
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(2) If the seller has already dispatched the goods before the grounds described in the preceding 
paragraph become evident, he may prevent the handing over of the goods to the buyer even though 
the buyer holds a document which entitles him to obtain them. The present paragraph relates only 
to the rights in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch of the goods, must 
immediately give notice of the suspension to the other party and must continue with performance 
if the other party provides adequate assurance of his performance.

article 72
(1) If prior to the date for performance of the contract it is clear that one of the parties will 

commit a fundamental breach of contract, the other party may declare the contract avoided.
(2) If time allows, the party intending to declare the contract avoided must give reasonable 

notice to the other party in order to permit him to provide adequate assurance of his performance.
(3) The requirements of the preceding paragraph do not apply if the other party has declared 

that he will not perform his obligations.

article 73
(1) In the case of a contract for delivery of goods by instalments, if the failure of one party 

to perform any of his obligations in respect of any instalment constitutes a fundamental breach 
of contract with respect to that instalment, the other party may declare the contract avoided with 
respect to that instalment.

(2) If one party’s failure to perform any of his obligations in respect of any instalment gives 
the other party good grounds to conclude that a fundamental breach of contract will occur with 
respect to future instalments, he may declare the contract avoided for the future, provided that he 
does so within a reasonable time.

(3) A buyer who declares the contract avoided in respect of any delivery may, at the same time, 
declare it avoided in respect of deliveries already made or of future deliveries if, by reason of their 
interdependence, those deliveries could not be used for the purpose contemplated by the parties at 
the time of the conclusion of the contract.

Section II. Damages
article 74

Damages for breach of contract by one party consist of a sum equal to the loss, including loss 
of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed 
the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of 
the contract, in the light of the facts and matters of which he then knew or ought to have known, as 
a possible consequence of the breach of contract.

article 75
If the contract is avoided and if, in a reasonable manner and within a reasonable time after 

avoidance, the buyer has bought goods in replacement or the seller has resold the goods, the party 
claiming damages may recover the difference between the contract price and the price in the sub-
stitute transaction as well as any further damages recoverable under article 74.

article 76
(1) If the contract is avoided and there is a current price for the goods, the party claiming dam-

ages may, if he has not made a purchase or resale under article 75, recover the difference between the 
price fixed by the contract and the current price at the time of avoidance as well as any further dam-
ages recoverable under article 74. If, however, the party claiming damages has avoided the contract 
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after taking over the goods, the current price at the time of such taking over shall be applied instead 
of the current price at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is the price prevailing at 
the place where delivery of the goods should have been made or, if there is no current price at that 
place, the price at such other place as serves as a reasonable substitute, making due allowance for 
differences in the cost of transporting the goods.

article 77
A party who relies on a breach of contract must take such measures as are reasonable in the 

circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails to 
take such measures, the party in breach may claim a reduction in the damages in the amount by 
which the loss should have been mitigated.

Section III. Interest
article 78

If a party fails to pay the price or any other sum that is in arrears, the other party is entitled to 
interest on it, without prejudice to any claim for damages recoverable under article 74.

Section IV. exemptions
article 79

(1) A party is not liable for a failure to perform any of his obligations if he proves that the 
failure was due to an impediment beyond his control and that he could not reasonably be expected 
to have taken the impediment into account at the time of the conclusion of the contract or to have 
avoided or overcome it, or its consequences.

(2) If the party’s failure is due to the failure by a third person whom he has engaged to perform 
the whole or a part of the contract, that party is exempt from liability only if:

(a) he is exempt under the preceding paragraph; and
(b) the person whom he has so engaged would be so exempt if the provisions of that para-

graph were applied to him.
(3) The exemption provided by this article has effect for the period during which the impedi-

ment exists.
(4) The party who fails to perform must give notice to the other party of the impediment and 

its effect on his ability to perform. If the notice is not received by the other party within a reason-
able time after the party who fails to perform knew or ought to have known of the impediment, he 
is liable for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right other than to claim 
damages under this Convention.

article 80
A party may not rely on a failure of the other party to perform, to the extent that such failure 

was caused by the first party’s act or omission.

Section V. effects of avoidance
article 81

(1) Avoidance of the contract releases both parties from their obligations under it, subject to 
any damages which may be due. Avoidance does not affect any provision of the contract for the set-
tlement of disputes or any other provision of the contract governing the rights and obligations of 
the parties consequent upon the avoidance of the contract.
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(2) A party who has performed the contract either wholly or in part may claim restitution from 
the other party of whatever the first party has supplied or paid under the contract. If both parties 
are bound to make restitution, they must do so concurrently.

article 82
(1) The buyer loses the right to declare the contract avoided or to require the seller to deliver 

substitute goods if it is impossible for him to make restitution of the goods substantially in the 
condition in which he received them.

(2) The preceding paragraph does not apply:
(a) if the impossibility of making restitution of the goods or of making restitution of the 

goods substantially in the condition in which the buyer received them is not due to his act or omis-
sion;

(b) if the goods or part of the goods have perished or deteriorated as a result of the examina-
tion provided for in article 38; or

(c) if the goods or part of the goods have been sold in the normal course of business or have 
been consumed or transformed by the buyer in the course of normal use before he discovered or 
ought to have discovered the lack of conformity.

article 83
A buyer who has lost the right to declare the contract avoided or to require the seller to deliver 

substitute goods in accordance with article 82 retains all other remedies under the contract and 
this Convention.

article 84
(1) If the seller is bound to refund the price, he must also pay interest on it, from the date on 

which the price was paid.
(2) The buyer must account to the seller for all benefits which he has derived from the goods 

or part of them:
(a) if he must make restitution of the goods or part of them; or
(b) if it is impossible for him to make restitution of all or part of the goods or to make restitu-

tion of all or part of the goods substantially in the condition in which he received them, but he has 
nevertheless declared the contract avoided or required the seller to deliver substitute goods.

Section VI. Preservation of the goods
article 85

If the buyer is in delay in taking delivery of the goods or, where payment of the price and 
delivery of the goods are to be made concurrently, if he fails to pay the price, and the seller is either 
in possession of the goods or otherwise able to control their disposition, the seller must take such 
steps as are reasonable in the circumstances to preserve them. He is entitled to retain them until he 
has been reimbursed his reasonable expenses by the buyer.

article 86
(1) If the buyer has received the goods and intends to exercise any right under the contract or 

this Convention to reject them, he must take such steps to preserve them as are reasonable in the 
circumstances. He is entitled to retain them until he has been reimbursed his reasonable expenses 
by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal at their destination and 
he exercises the right to reject them, he must take possession of them on behalf of the seller, pro-
vided that this can be done without payment of the price and without unreasonable inconvenience 
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or unreasonable expense. This provision does not apply if the seller or a person authorized to take 
charge of the goods on his behalf is present at the destination. If the buyer takes possession of the 
goods under this paragraph, his rights and obligations are governed by the preceding paragraph.

article 87
A party who is bound to take steps to preserve the goods may deposit them in a warehouse of a 

third person at the expense of the other party provided that the expense incurred is not unreasonable.

article 88
(1) A party who is bound to preserve the goods in accordance with article 85 or 86 may sell 

them by any appropriate means if there has been an unreasonable delay by the other party in taking 
possession of the goods or in taking them back or in paying the price or the cost of preservation, 
provided that reasonable notice of the intention to sell has been given to the other party.

(2) If the goods are subject to rapid deterioration or their preservation would involve unreason-
able expense, a party who is bound to preserve the goods in accordance with article 85 or 86 must 
take reasonable measures to sell them. To the extent possible he must give notice to the other party 
of his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds of sale an amount equal 
to the reasonable expenses of preserving the goods and of selling them. He must account to the other 
party for the balance.

Part IV. FInal ProVISIonS

article 89
The Secretary-General of the United Nations is hereby designated as the depositary for this 

Convention.

article 90
This Convention does not prevail over any international agreement which has already been or 

may be entered into and which contains provisions concerning the matters governed by this Con-
vention, provided that the parties have their places of business in States parties to such agreement.

article 91
(1) This Convention is open for signature at the concluding meeting of the United Nations 

Conference on Contracts for the International Sale of Goods and will remain open for signature by 
all States at the Headquarters of the United Nations, New York until 30 September 1981.

(2) This Convention is subject to ratification, acceptance or approval by the signatory States.
(3) This Convention is open for accession by all States which are not signatory States as from 

the date it is open for signature.
(4) Instruments of ratification, acceptance, approval and accession are to be deposited with the 

Secretary-General of the United Nations.

article 92
(1) A Contracting State may declare at the time of signature, ratification, acceptance, approval 

or accession that it will not be bound by Part II of this Convention or that it will not be bound by 
Part III of this Convention.

(2) A Contracting State which makes a declaration in accordance with the preceding para-
graph in respect of Part II or Part III of this Convention is not to be considered a Contracting State 
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within paragraph (1) of article 1 of this Convention in respect of matters governed by the Part to 
which the declaration applies.

article 93
(1) If a Contracting State has two or more territorial units in which, according to its constitu-

tion, different systems of law are applicable in relation to the matters dealt with in this Convention, 
it may, at the time of signature, ratification, acceptance, approval or accession, declare that this 
Convention is to extend to all its territorial units or only to one or more of them, and may amend its 
declaration by submitting another declaration at any time.

(2) These declarations are to be notified to the depositary and are to state expressly the territo-
rial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention extends to one or more but 
not all of the territorial units of a Contracting State, and if the place of business of a party is located 
in that State, this place of business, for the purposes of this Convention, is considered not to be in a 
Contracting State, unless it is in a territorial unit to which the Convention extends.

(4) If a Contracting State makes no declaration under paragraph (1) of this article, the Conven-
tion is to extend to all territorial units of that State.

article 94
(1) Two or more Contracting States which have the same or closely related legal rules on mat-

ters governed by this Convention may at any time declare that the Convention is not to apply to 
contracts of sale or to their formation where the parties have their places of business in those States. 
Such declarations may be made jointly or by reciprocal unilateral declarations.

(2) A Contracting State which has the same or closely related legal rules on matters governed 
by this Convention as one or more non-Contracting States may at any time declare that the Conven-
tion is not to apply to contracts of sale or to their formation where the parties have their places of 
business in those States.

(3) If a State which is the object of a declaration under the preceding paragraph subsequently 
becomes a Contracting State, the declaration made will, as from the date on which the Convention 
enters into force in respect of the new Contracting State, have the effect of a declaration made under 
paragraph (1), provided that the new Contracting State joins in such declaration or makes a recipro-
cal unilateral declaration.

article 95
Any State may declare at the time of the deposit of its instrument of ratification, acceptance, 

approval or accession that it will not be bound by subparagraph (1)(b) of article 1 of this Convention.

article 96
A Contracting State whose legislation requires contracts of sale to be concluded in or evidenced 

by writing may at any time make a declaration in accordance with article 12 that any provision of 
article 11, article 29, or Part II of this Convention, that allows a contract of sale or its modification 
or termination by agreement or any offer, acceptance, or other indication of intention to be made in 
any form other than in writing, does not apply where any party has his place of business in that State.

article 97
(1) Declarations made under this Convention at the time of signature are subject to confirma-

tion upon ratification, acceptance or approval.
(2) Declarations and confirmations of declarations are to be in writing and be formally noti-

fied to the depositary.
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(3) A declaration takes effect simultaneously with the entry into force of this Convention in 
respect of the State concerned. However, a declaration of which the depositary receives formal noti-
fication after such entry into force takes effect on the first day of the month following the expiration 
of six months after the date of its receipt by the depositary. Reciprocal unilateral declarations under 
article 94 take effect on the first day of the month following the expiration of six months after the 
receipt of the latest declaration by the depositary.

(4) Any State which makes a declaration under this Convention may withdraw it at any time 
by a formal notification in writing addressed to the depositary. Such withdrawal is to take effect on 
the first day of the month following the expiration of six months after the date of the receipt of the 
notification by the depositary.

(5) A withdrawal of a declaration made under article 94 renders inoperative, as from the date 
on which the withdrawal takes effect, any reciprocal declaration made by another State under that 
article.

article 98
No reservations are permitted except those expressly authorized in this Convention.

article 99
(1) This Convention enters into force, subject to the provisions of paragraph (6) of this article, 

on the first day of the month following the expiration of twelve months after the date of deposit of 
the tenth instrument of ratification, acceptance, approval or accession, including an instrument 
which contains a declaration made under article 92.

(2) When a State ratifies, accepts, approves or accedes to this Convention after the deposit of 
the tenth instrument of ratification, acceptance, approval or accession, this Convention, with the 
exception of the Part excluded, enters into force in respect of that State, subject to the provisions of 
paragraph (6) of this article, on the first day of the month following the expiration of twelve months 
after the date of the deposit of its instrument of ratification, acceptance, approval or accession.

(3) A State which ratifies, accepts, approves or accedes to this Convention and is a party to 
either or both the Convention relating to a Uniform Law on the Formation of Contracts for the 
International Sale of Goods done at The Hague on 1 July 1964 (1964 Hague Formation Convention) 
and the Convention relating to a Uniform Law on the International Sale of Goods done at The Hague 
on 1 July 1964 (1964 Hague Sales Convention) shall at the same time denounce, as the case may be, 
either or both the 1964 Hague Sales Convention and the 1964 Hague Formation Convention by 
notifying the Government of the Netherlands to that effect.

(4) A State party to the 1964 Hague Sales Convention which ratifies, accepts, approves or 
accedes to the present Convention and declares or has declared under article 92 that it will not be 
bound by Part II of this Convention shall at the time of ratification, acceptance, approval or acces-
sion denounce the 1964 Hague Sales Convention by notifying the Government of the Netherlands 
to that effect.

(5) A State party to the 1964 Hague Formation Convention which ratifies, accepts, approves 
or accedes to the present Convention and declares or has declared under article 92 that it will not 
be bound by Part III of this Convention shall at the time of ratification, acceptance, approval or 
accession denounce the 1964 Hague Formation Convention by notifying the Government of the 
Netherlands to that effect.

(6) For the purpose of this article, ratifications, acceptances, approvals and accessions in 
respect of this Convention by States parties to the 1964 Hague Formation Convention or to the 
1964 Hague Sales Convention shall not be effective until such denunciations as may be required on 
the part of those States in respect of the latter two Conventions have themselves become effective. 
The depositary of this Convention shall consult with the Government of the Netherlands, as the 
depositary of the 1964 Conventions, so as to ensure necessary coordination in this respect.
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article 100
(1) This Convention applies to the formation of a contract only when the proposal for con-

cluding the contract is made on or after the date when the Convention enters into force in respect 
of the Contracting States referred to in subparagraph (1)(a) or the Contracting State referred to in 
subparagraph (1)(b) of article 1.

(2) This Convention applies only to contracts concluded on or after the date when the Conven-
tion enters into force in respect of the Contracting States referred to in subparagraph (1)(a) or the 
Contracting State referred to in subparagraph (1)(b) of article 1.

article 101
(1) A Contracting State may denounce this Convention, or Part II or Part III of the Convention, 

by a formal notification in writing addressed to the depositary.
(2) The denunciation takes effect on the first day of the month following the expiration of 

twelve months after the notification is received by the depositary. Where a longer period for the 
denunciation to take effect is specified in the notification, the denunciation takes effect upon the 
expiration of such longer period after the notification is received by the depositary.

Done at Vienna, this day of eleventh day of April, one thousand nine hundred and eighty, 
in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are 
equally authentic.

In witness whereof the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed this Convention.

144. UnIteD natIonS ConVentIon on InDePenDent GUaranteeS 
anD StanD-BY letterS oF CreDIt

Done at new York on 11 December 1995
entry into force: 1 January 2000
United nations, Treaty Series, vol. 2169, p. 163, reg. no. 38030

CHaPter I. SCoPe oF aPPlICatIon

article 1. Scope of application
(1) This Convention applies to an international undertaking referred to in article 2:
(a) If the place of business of the guarantor/issuer at which the undertaking is issued is in a 

Contracting State, or
(b) If the rules of private international law lead to the application of the law of a Contracting 

State, unless the undertaking excludes the application of the Convention.
(2) This Convention applies also to an international letter of credit not falling within article 2 

if it expressly states that it is subject to this Convention.
(3) The provisions of articles 21 and 22 apply to international undertakings referred to in arti-

cle 2 independently of paragraph (1) of this article.

article 2. Undertaking
(1) For the purposes of this Convention, an undertaking is an independent commitment, 

known in international practice as an independent guarantee or as a stand-by letter of credit, given 
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by a bank or other institution or person (“guarantor/issuer”) to pay to the beneficiary a certain or 
determinable amount upon simple demand or upon demand accompanied by other documents, in 
conformity with the terms and any documentary conditions of the undertaking, indicating, or from 
which it is to be inferred, that payment is due because of a default in the performance of an obliga-
tion, or because of another contingency, or for money borrowed or advanced, or on account of any 
mature indebtedness undertaken by the principal/applicant or another person.

(2) The undertaking may be given:
(a) At the request or on the instruction of the customer (“principal/ applicant”) of the guar-

antor/issuer;
(b) On the instruction of another bank, institution or person (“instructing party”) that acts 

at the request of the customer (“principal/applicant”) of that instructing party; or
(c) On behalf of the guarantor/issuer itself.
(3) Payment may be stipulated in the undertaking to be made in any form, including:
(a) Payment in a specified currency or unit of account;
(b) Acceptance of a bill of exchange (draft);
(c) Payment on a deferred basis;
(d) Supply of a specified item of value.
(4) The undertaking may stipulate that the guarantor/issuer itself is the beneficiary when act-

ing in favour of another person.

article 3. Independence of undertaking
For the purposes of this Convention, an undertaking is independent where the guarantor/

issuer’s obligation to the beneficiary is not:
(a) Dependent upon the existence or validity of any underlying transaction, or upon any 

other undertaking (including stand-by letters of credit or independent guarantees to which confir-
mations or counter-guarantees relate); or

(b) Subject to any term or condition not appearing in the undertaking, or to any future, 
uncertain act or event except presentation of documents or another such act or event within a guar-
antor/issuer’s sphere of operations.

article 4. Internationality of undertaking
(1) An undertaking is international if the places of business, as specified in the undertaking, 

of any two of the following persons are in different States: guarantor/issuer, beneficiary, principal/
applicant, instructing party, confirmer.

(2) For the purposes of the preceding paragraph:
(a) If the undertaking lists more than one place of business for a given person, the relevant 

place of business is that which has the closest relationship to the undertaking;
(b) If the undertaking does not specify a place of business for a given person but specifies 

its habitual residence, that residence is relevant for determining the international character of the 
undertaking.

CHaPter II. InterPretatIon

article 5. Principles of interpretation
In the interpretation of this Convention, regard is to be had to its international character and 

to the need to promote uniformity in its application and the observance of good faith in the inter-
national practice of independent guarantees and stand-by letters of credit.
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Article 6. Definitions

For the purposes of this Convention and unless otherwise indicated in a provision of this 
Convention or required by the context:

(a) “Undertaking” includes “counter-guarantee” and “confirmation of an undertaking”;
(b) “Guarantor/issuer” includes “counter-guarantor” and “confirmer”;
(c) “Counter-guarantee” means an undertaking given to the guarantor/issuer of another 

undertaking by its instructing party and providing for payment upon simple demand or upon 
demand accompanied by other documents, in conformity with the terms and any documentary 
conditions of the undertaking, indicating, or from which it is to be inferred, that payment under that 
other undertaking has been demanded from, or made by, the person issuing that other undertaking;

(d) “Counter-guarantor” means the person issuing a counter-guarantee;
(e) “Confirmation” of an undertaking means an undertaking added to that of the guarantor/

issuer, and authorized by the guarantor/issuer, providing the beneficiary with the option of demand-
ing payment from the confirmer instead of from the guarantor/issuer, upon simple demand or upon 
demand accompanied by other documents, in conformity with the terms and any documentary 
conditions of the confirmed undertaking, without prejudice to the beneficiary’s right to demand 
payment from the guarantor/issuer;

(f) “Confirmer” means the person adding a confirmation to an undertaking;
(g) “Document” means a communication made in a form that provides a complete record 

thereof.

CHaPter III. ForM anD Content oF UnDertaKInG

article 7. Issuance, form and irrevocability of undertaking

(1) Issuance of an undertaking occurs when and where the undertaking leaves the sphere of 
control of the guarantor/issuer concerned.

(2) An undertaking may be issued in any form which preserves a complete record of the text 
of the undertaking and provides authentication of its source by generally accepted means or by a 
procedure agreed upon by the guarantor/issuer and the beneficiary.

(3) From the time of issuance of an undertaking, a demand for payment may be made in 
accordance with the terms and conditions of the undertaking, unless the undertaking stipulates a 
different time.

(4) An undertaking is irrevocable upon issuance, unless it stipulates that it is revocable.

article 8. amendment

(1) An undertaking may not be amended except in the form stipulated in the undertaking or, 
failing such stipulation, in a form referred to in paragraph (2) of article 7.

(2) Unless otherwise stipulated in the undertaking or elsewhere agreed by the guarantor/issuer 
and the beneficiary, an undertaking is amended upon issuance of the amendment if the amendment 
has previously been authorized by the beneficiary.

(3) Unless otherwise stipulated in the undertaking or elsewhere agreed by the guarantor/issuer 
and the beneficiary, where any amendment has not previously been authorized by the beneficiary, 
the undertaking is amended only when the guarantor/issuer receives a notice of acceptance of the 
amendment by the beneficiary in a form referred to in paragraph (2) of article 7.

(4) An amendment of an undertaking has no effect on the rights and obligations of the prin-
cipal/applicant (or an instructing party) or of a confirmer of the undertaking unless such person 
consents to the amendment.
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Article 9. Transfer of beneficiary’s right to demand payment

(1) The beneficiary’s right to demand payment may be transferred only if authorized in the 
undertaking, and only to the extent and in the manner authorized in the undertaking.

(2) If an undertaking is designated as transferable without specifying whether or not the con-
sent of the guarantor/issuer or another authorized person is required for the actual transfer, neither 
the guarantor/issuer nor any other authorized person is obliged to effect the transfer except to the 
extent and in the manner expressly consented to by it.

article 10. assignment of proceeds

(1) Unless otherwise stipulated in the undertaking or elsewhere agreed by the guarantor/issuer 
and the beneficiary, the beneficiary may assign to another person any proceeds to which it may be, 
or may become, entitled under the undertaking.

(2) If the guarantor/issuer or another person obliged to effect payment has received a notice 
originating from the beneficiary, in a form referred to in paragraph (2) of article 7, of the benefi-
ciary’s irrevocable assignment, payment to the assignee discharges the obligor, to the extent of its 
payment, from its liability under the undertaking.

article 11. Cessation of right to demand payment

(1) The right of the beneficiary to demand payment under the undertaking ceases when:
(a) The guarantor/issuer has received a statement by the beneficiary of release from liability 

in a form referred to in paragraph (2) of article 7;
(b) The beneficiary and the guarantor/issuer have agreed on the termination of the undertak-

ing in the form stipulated in the undertaking or, failing such stipulation, in a form referred to in 
paragraph (2) of article 7;

(c) The amount available under the undertaking has been paid, unless the undertaking pro-
vides for the automatic renewal or for an automatic increase of the amount available or otherwise 
provides for continuation of the undertaking;

(d) The validity period of the undertaking expires in accordance with the provisions of arti-
cle 12.

(2) The undertaking may stipulate, or the guarantor/issuer and the beneficiary may agree 
elsewhere, that return of the document embodying the undertaking to the guarantor/issuer, or a 
procedure functionally equivalent to the return of the document in the case of the issuance of the 
undertaking in non-paper form, is required for the cessation of the right to demand payment, either 
alone or in conjunction with one of the events referred to in subparagraphs (a) and (b) of paragraph 
(1) of this article. However, in no case shall retention of any such document by the beneficiary after 
the right to demand payment ceases in accordance with subparagraph (c) or (d) of paragraph (1) of 
this article preserve any rights of the beneficiary under the undertaking.

article 12. expiry

The validity period of the undertaking expires:
(a) At the expiry date, which may be a specified calendar date or the last day of a fixed period 

of time stipulated in the undertaking, provided that, if the expiry date is not a business day at the 
place of business of the guarantor/issuer at which the undertaking is issued, or of another person or 
at another place stipulated in the undertaking for presentation of the demand for payment, expiry 
occurs on the first business day which follows;

(b) If expiry depends according to the undertaking on the occurrence of an act or event not 
within the guarantor/issuer’s sphere of operations, when the guarantor/issuer is advised that the act 
or event has occurred by presentation of the document specified for that purpose in the undertaking 



440 XVIII. International trade and investment law

or, if no such document is specified, of a certification by the beneficiary of the occurrence of the act 
or event;

(c) If the undertaking does not state an expiry date, or if the act or event on which expiry 
is stated to depend has not yet been established by presentation of the required document and an 
expiry date has not been stated in addition, when six years have elapsed from the date of issuance of 
the undertaking.

CHaPter IV. rIGHtS, oBlIGatIonS anD DeFenCeS

article 13. Determination of rights and obligations
(1) The rights and obligations of the guarantor/issuer and the beneficiary arising from the 

undertaking are determined by the terms and conditions set forth in the undertaking, including 
any rules, general conditions or usages specifically referred to therein, and by the provisions of this 
Convention.

(2) In interpreting terms and conditions of the undertaking and in settling questions that are 
not addressed by the terms and conditions of the undertaking or by the provisions of this Conven-
tion, regard shall be had to generally accepted international rules and usages of independent guar-
antee or stand-by letter of credit practice.

article 14. Standard of conduct and liability of guarantor/issuer
(1) In discharging its obligations under the undertaking and this Convention, the guarantor/

issuer shall act in good faith and exercise reasonable care having due regard to generally accepted 
standards of international practice of independent guarantees or stand-by letters of credit.

(2) A guarantor/issuer may not be exempted from liability for its failure to act in good faith or 
for any grossly negligent conduct.

article 15. Demand
(1) Any demand for payment under the undertaking shall be made in a form referred to in 

paragraph (2) of article 7 and in conformity with the terms and conditions of the undertaking.
(2) Unless otherwise stipulated in the undertaking, the demand and any certification or other 

document required by the undertaking shall be presented, within the time that a demand for pay-
ment may be made, to the guarantor/issuer at the place where the undertaking was issued.

(3) The beneficiary, when demanding payment, is deemed to certify that the demand is not in 
bad faith and that none of the elements referred to in subparagraphs (a), (b) and (c) of paragraph (1) 
of article 19 are present.

article 16. examination of demand and accompanying documents
(1) The guarantor/issuer shall examine the demand and any accompanying documents in 

accordance with the standard of conduct referred to in paragraph (1) of article 14. In determining 
whether documents are in facial conformity with the terms and conditions of the undertaking, and 
are consistent with one another, the guarantor/issuer shall have due regard to the applicable inter-
national standard of independent guarantee or stand-by letter of credit practice.

(2) Unless otherwise stipulated in the undertaking or elsewhere agreed by the guarantor/issuer 
and the beneficiary, the guarantor/issuer shall have reasonable time, but not more than seven busi-
ness days following the day of receipt of the demand and any accompanying documents, in which to:

(a) Examine the demand and any accompanying documents;
(b) Decide whether or not to pay;
(c) If the decision is not to pay, issue notice thereof to the beneficiary.
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The notice referred to in subparagraph (c) above shall, unless otherwise stipulated in the 
undertaking or elsewhere agreed by the guarantor/issuer and the beneficiary, be made by teletrans-
mission or, if that is not possible, by other expeditious means and indicate the reason for the decision 
not to pay.

article 17. Payment
(1) Subject to article 19, the guarantor/issuer shall pay against a demand made in accordance 

with the provisions of article 15. Following a determination that a demand for payment so conforms, 
payment shall be made promptly, unless the undertaking stipulates payment on a deferred basis, in 
which case payment shall be made at the stipulated time.

(2) Any payment against a demand that is not in accordance with the provisions of article 15 
does not prejudice the rights of the principal/applicant.

article 18. Set-off
Unless otherwise stipulated in the undertaking or elsewhere agreed by the guarantor/issuer 

and the beneficiary, the guarantor/issuer may discharge the payment obligation under the under-
taking by availing itself of a right of set-off, except with any claim assigned to it by the principal/
applicant or the instructing party.

article 19. exception to payment obligation
(1) If it is manifest and clear that:
(a) Any document is not genuine or has been falsified;
(b) No payment is due on the basis asserted in the demand and the supporting documents; or
(c) Judging by the type and purpose of the undertaking, the demand has no conceivable 

basis, the guarantor/issuer, acting in good faith, has a right, as against the beneficiary, to withhold 
payment.

(2) For the purposes of subparagraph (c) of paragraph (1) of this article, the following are types 
of situations in which a demand has no conceivable basis:

(a) The contingency or risk against which the undertaking was designed to secure the ben-
eficiary has undoubtedly not materialized;

(b) The underlying obligation of the principal/applicant has been declared invalid by a court 
or arbitral tribunal, unless the undertaking indicates that such contingency falls within the risk to 
be covered by the undertaking;

(c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of the ben-
eficiary;

(d) Fulfilment of the underlying obligation has clearly been prevented by wilful misconduct 
of the beneficiary;

(e) In the case of a demand under a counter-guarantee, the beneficiary of the counter-guar-
antee has made payment in bad faith as guarantor/issuer of the undertaking to which the counter-
guarantee relates.

(3) In the circumstances set out in subparagraphs (a), (b) and (c) of paragraph (1) of this arti-
cle, the principal/applicant is entitled to provisional court measures in accordance with article 20.

CHaPter V. ProVISIonal CoUrt MeaSUreS

article 20. Provisional court measures
(1) Where, on an application by the principal/applicant or the instructing party, it is shown 

that there is a high probability that, with regard to a demand made, or expected to be made, by the 
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beneficiary, one of the circumstances referred to in subparagraphs (a), (b) and (c) of paragraph (1) of 
article 19 is present, the court, on the basis of immediately available strong evidence, may:

(a) Issue a provisional order to the effect that the beneficiary does not receive payment, 
including an order that the guarantor/issuer hold the amount of the undertaking, or

(b) Issue a provisional order to the effect that the proceeds of the undertaking paid to the 
beneficiary are blocked, taking into account whether in the absence of such an order the principal/ 
applicant would be likely to suffer serious harm.

(2) The court, when issuing a provisional order referred to in paragraph (1) of this article, may 
require the person applying therefor to furnish such form of security as the court deems appropriate.

(3) The court may not issue a provisional order of the kind referred to in paragraph (1) of this 
article based on any objection to payment other than those referred to in subparagraphs (a), (b) and 
(c) of paragraph (1) of article 19, or use of the undertaking for a criminal purpose.

CHaPter VI. ConFlICt oF laWS

article 21. Choice of applicable law
The undertaking is governed by the law the choice of which is:
(a) Stipulated in the undertaking or demonstrated by the terms and conditions of the under-

taking; or
(b) Agreed elsewhere by the guarantor/issuer and the beneficiary.

article 22. Determination of applicable law
Failing a choice of law in accordance with article 21, the undertaking is governed by the law of 

the State where the guarantor/issuer has that place of business at which the undertaking was issued.

CHaPter VII. FInal ClaUSeS

article 23. Depositary
The Secretary-General of the United Nations is the depositary of this Convention.

Article 24. Signature, ratification, acceptance, approval, accession
(1) This Convention is open for signature by all States at the Headquarters of the United 

Nations, New York, until 11 December 1997.
(2) This Convention is subject to ratification, acceptance or approval by the signatory States.
(3) This Convention is open to accession by all States which are not signatory States as from 

the date it is open for signature.
(4) Instruments of ratification, acceptance, approval and accession are to be deposited with the 

Secretary-General of the United Nations.

article 25. application to territorial units
(1) If a State has two or more territorial units in which different systems of law are applicable 

in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification, 
acceptance, approval or accession, declare that this Convention is to extend to all its territorial 
units or only one or more of them, and may at any time substitute another declaration for its earlier 
declaration.

(2) These declarations are to state expressly the territorial units to which the Convention 
extends.

(3) If, by virtue of a declaration under this article, this Convention does not extend to all terri-
torial units of a State and the place of business of the guarantor/issuer or of the beneficiary is located 
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in a territorial unit to which the Convention does not extend, this place of business is considered 
not to be in a Contracting State.

(4) If a State makes no declaration under paragraph (1) of this article, the Convention is to 
extend to all territorial units of that State.

article 26. effect of declaration
(1) Declarations made under article 25 at the time of signature are subject to confirmation 

upon ratification, acceptance or approval.
(2) Declarations and confirmations of declarations are to be in writing and to be formally 

notified to the depositary.
(3) A declaration takes effect simultaneously with the entry into force of this Convention in 

respect of the State concerned. However, a declaration of which the depositary receives formal noti-
fication after such entry into force takes effect on the first day of the month following the expiration 
of six months after the date of its receipt by the depositary.

(4) Any State which makes a declaration under article 25 may withdraw it at any time by a 
formal notification in writing addressed to the depositary. Such withdrawal takes effect on the first 
day of the month following the expiration of six months after the date of the receipt of the notifica-
tion of the depositary.

article 27. reservations 
No reservations may be made to this Convention.

article 28. entry into force
(1) This Convention enters into force on the first day of the month following the expiration of 

one year from the date of the deposit of the fifth instrument of ratification, acceptance, approval or 
accession.

(2) For each State which becomes a Contracting State to this Convention after the date of the 
deposit of the fifth instrument of ratification, acceptance, approval or accession, this Convention 
enters into force on the first day of the month following the expiration of one year after the date of 
the deposit of the appropriate instrument on behalf of that State.

(3) This Convention applies only to undertakings issued on or after the date when the Con-
vention enters into force in respect of the Contracting State referred to in subparagraph (a) or the 
Contracting State referred to in subparagraph (b) of paragraph (1) of article 1.

article 29. Denunciation
(1) A Contracting State may denounce this Convention at any time by means of a notification 

in writing addressed to the depositary.
(2) The denunciation takes effect on the first day of the month following the expiration of one 

year after the notification is received by the depositary. Where a longer period is specified in the 
notification, the denunciation takes effect upon the expiration of such longer period after the noti-
fication is received by the depositary.

Done at New York, this eleventh day of December one thousand nine hundred and ninety-five, 
in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are 
equally authentic.

In witness whereof the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed the present Convention.
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145. UnIteD natIonS ConVentIon on tHe aSSIGnMent oF 
reCeIVaBleS In InternatIonal traDe

Done at new York on 12 December 2001
not yet in force
General assembly resolution 56/81 of 12 December 2001

Preamble
The Contracting States,
Reaffirming their conviction that international trade on the basis of equality and mutual ben-

efit is an important element in the promotion of friendly relations among States,
Considering that problems created by uncertainties as to the content and the choice of legal 

regime applicable to the assignment of receivables constitute an obstacle to international trade,
Desiring to establish principles and to adopt rules relating to the assignment of receivables 

that would create certainty and transparency and promote the modernization of the law relating 
to assignments of receivables, while protecting existing assignment practices and facilitating the 
development of new practices,

Desiring also to ensure adequate protection of the interests of debtors in assignments of receiv-
ables,

Being of the opinion that the adoption of uniform rules governing the assignment of receivables 
would promote the availability of capital and credit at more affordable rates and thus facilitate the 
development of international trade,

Have agreed as follows:

CHaPter I. SCoPe oF aPPlICatIon

article 1. Scope of application
1. This Convention applies to:
(a) Assignments of international receivables and to international assignments of receivables 

as defined in this chapter, if, at the time of conclusion of the contract of assignment, the assignor is 
located in a Contracting State; and

(b) Subsequent assignments, provided that any prior assignment is governed by this Conven-
tion.

2. This Convention applies to subsequent assignments that satisfy the criteria set forth in para-
graph 1 (a) of this article, even if it did not apply to any prior assignment of the same receivable.

3. This Convention does not affect the rights and obligations of the debtor unless, at the time of 
conclusion of the original contract, the debtor is located in a Contracting State or the law governing 
the original contract is the law of a Contracting State.

4. The provisions of chapter V apply to assignments of international receivables and to inter-
national assignments of receivables as defined in this chapter independently of paragraphs 1 to 3 of 
this article. However, those provisions do not apply if a State makes a declaration under article 39.

5. The provisions of the annex to this Convention apply as provided in article 42.

article 2. assignment of receivables
For the purposes of this Convention:
(a) “Assignment” means the transfer by agreement from one person (“assignor”) to another 

person (“assignee”) of all or part of or an undivided interest in the assignor’s contractual right to 
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payment of a monetary sum (“receivable”) from a third person (“the debtor”). The creation of rights 
in receivables as security for indebtedness or other obligation is deemed to be a transfer;

(b) In the case of an assignment by the initial or any other assignee (“subsequent assign-
ment”), the person who makes that assignment is the assignor and the person to whom that assign-
ment is made is the assignee.

article 3. Internationality
A receivable is international if, at the time of conclusion of the original contract, the assignor 

and the debtor are located in different States. An assignment is international if, at the time of con-
clusion of the contract of assignment, the assignor and the assignee are located in different States.

article 4. exclusions and other limitations
1. This Convention does not apply to assignments made:
(a) To an individual for his or her personal, family or household purposes;
(b) As part of the sale or change in the ownership or legal status of the business out of which 

the assigned receivables arose.
2. This Convention does not apply to assignments of receivables arising under or from:
(a) Transactions on a regulated exchange;
(b) Financial contracts governed by netting agreements, except a receivable owed on the 

termination of all outstanding transactions;
(c) Foreign exchange transactions;
(d) Inter-bank payment systems, inter-bank payment agreements or clearance and settle-

ment systems relating to securities or other financial assets or instruments;
(e) The transfer of security rights in, sale, loan or holding of or agreement to repurchase 

securities or other financial assets or instruments held with an intermediary;
(f) Bank deposits;
(g) A letter of credit or independent guarantee.
3. Nothing in this Convention affects the rights and obligations of any person under the law 

governing negotiable instruments.
4. Nothing in this Convention affects the rights and obligations of the assignor and the debtor 

under special laws governing the protection of parties to transactions made for personal, family or 
household purposes.

5. Nothing in this Convention:
(a) Affects the application of the law of a State in which real property is situated to either:

 (i) An interest in that real property to the extent that under that law the assignment 
of a receivable confers such an interest; or

 (ii) The priority of a right in a receivable to the extent that under that law an interest 
in the real property confers such a right; or

(b) Makes lawful the acquisition of an interest in real property not permitted under the law 
of the State in which the real property is situated.

CHaPter II. General ProVISIonS

Article 5. Definitions and rules of interpretation
For the purposes of this Convention:
(a) “Original contract” means the contract between the assignor and the debtor from which 

the assigned receivable arises;
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(b) “Existing receivable” means a receivable that arises upon or before conclusion of the 
contract of assignment and “future receivable” means a receivable that arises after conclusion of the 
contract of assignment;

(c) “Writing” means any form of information that is accessible so as to be usable for subse-
quent reference. Where this Convention requires a writing to be signed, that requirement is met if, 
by generally accepted means or a procedure agreed to by the person whose signature is required, the 
writing identifies that person and indicates that person’s approval of the information contained in 
the writing;

(d) “Notification of the assignment” means a communication in writing that reasonably 
identifies the assigned receivables and the assignee;

(e) “Insolvency administrator” means a person or body, including one appointed on an inter-
im basis, authorized in an insolvency proceeding to administer the reorganization or liquidation of 
the assignor’s assets or affairs;

(f) “Insolvency proceeding” means a collective judicial or administrative proceeding, 
including an interim proceeding, in which the assets and affairs of the assignor are subject to con-
trol or supervision by a court or other competent authority for the purpose of reorganization or 
liquidation;

(g) “Priority” means the right of a person in preference to the right of another person and, to 
the extent relevant for such purpose, includes the determination whether the right is a personal or a 
property right, whether or not it is a security right for indebtedness or other obligation and whether 
any requirements necessary to render the right effective against a competing claimant have been 
satisfied;

(h) A person is located in the State in which it has its place of business. If the assignor or the 
assignee has a place of business in more than one State, the place of business is that place where the 
central administration of the assignor or the assignee is exercised. If the debtor has a place of busi-
ness in more than one State, the place of business is that which has the closest relationship to the 
original contract. If a person does not have a place of business, reference is to be made to the habitual 
residence of that person;

(i) “Law” means the law in force in a State other than its rules of private international law;
(j) “Proceeds” means whatever is received in respect of an assigned receivable, whether 

in total or partial payment or other satisfaction of the receivable. The term includes whatever is 
received in respect of proceeds. The term does not include returned goods;

(k) “Financial contract” means any spot, forward, future, option or swap transaction involv-
ing interest rates, commodities, currencies, equities, bonds, indices or any other financial instru-
ment, any repurchase or securities lending transaction, and any other transaction similar to any 
transaction referred to above entered into in financial markets and any combination of the transac-
tions mentioned above;

(l) “Netting agreement” means an agreement between two or more parties that provides for 
one or more of the following:
 (i) The net settlement of payments due in the same currency on the same date whether 

by novation or otherwise;
 (ii) Upon the insolvency or other default by a party, the termination of all outstanding 

transactions at their replacement or fair market values, conversion of such sums 
into a single currency and netting into a single payment by one party to the other; 
or

 (iii) The set-off of amounts calculated as set forth in subparagraph (l) (ii) of this article 
under two or more netting agreements;

(m) “Competing claimant” means:
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 (i) Another assignee of the same receivable from the same assignor, including a per-
son who, by operation of law, claims a right in the assigned receivable as a result 
of its right in other property of the assignor, even if that receivable is not an inter-
national receivable and the assignment to that assignee is not an international 
assignment;

 (ii) A creditor of the assignor; or
 (iii) The insolvency administrator.

article 6. Party autonomy
Subject to article 19, the assignor, the assignee and the debtor may derogate from or vary by 

agreement provisions of this Convention relating to their respective rights and obligations. Such an 
agreement does not affect the rights of any person who is not a party to the agreement.

article 7. Principles of interpretation
1. In the interpretation of this Convention, regard is to be had to its object and purpose as set 

forth in the preamble, to its international character and to the need to promote uniformity in its 
application and the observance of good faith in international trade.

2. Questions concerning matters governed by this Convention that are not expressly settled in 
it are to be settled in conformity with the general principles on which it is based or, in the absence of 
such principles, in conformity with the law applicable by virtue of the rules of private international law.

CHaPter III. eFFeCtS oF aSSIGnMent

article 8. effectiveness of assignments
1. An assignment is not ineffective as between the assignor and the assignee or as against the 

debtor or as against a competing claimant, and the right of an assignee may not be denied priority, 
on the ground that it is an assignment of more than one receivable, future receivables or parts of or 
undivided interests in receivables, provided that the receivables are described:

(a) Individually as receivables to which the assignment relates; or
(b) In any other manner, provided that they can, at the time of the assignment or, in the case 

of future receivables, at the time of conclusion of the original contract, be identified as receivables 
to which the assignment relates.

2. Unless otherwise agreed, an assignment of one or more future receivables is effective with-
out a new act of transfer being required to assign each receivable.

3. Except as provided in paragraph 1 of this article, article 9 and article 10, paragraphs 2 and 
3, this Convention does not affect any limitations on assignments arising from law.

article 9. Contractual limitations on assignments
1. An assignment of a receivable is effective notwithstanding any agreement between the ini-

tial or any subsequent assignor and the debtor or any subsequent assignee limiting in any way the 
assignor’s right to assign its receivables.

2. Nothing in this article affects any obligation or liability of the assignor for breach of such an 
agreement, but the other party to such agreement may not avoid the original contract or the assign-
ment contract on the sole ground of that breach. A person who is not party to such an agreement is 
not liable on the sole ground that it had knowledge of the agreement.

3. This article applies only to assignments of receivables:
(a) Arising from an original contract that is a contract for the supply or lease of goods or 

services other than financial services, a construction contract or a contract for the sale or lease of 
real property;
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(b) Arising from an original contract for the sale, lease or licence of industrial or other intel-
lectual property or of proprietary information;

(c) Representing the payment obligation for a credit card transaction; or
(d) Owed to the assignor upon net settlement of payments due pursuant to a netting agree-

ment involving more than two parties.

article 10. transfer of security rights
1. A personal or property right securing payment of the assigned receivable is transferred to 

the assignee without a new act of transfer. If such a right, under the law governing it, is transferable 
only with a new act of transfer, the assignor is obliged to transfer such right and any proceeds to 
the assignee.

2. A right securing payment of the assigned receivable is transferred under paragraph 1 of this 
article notwithstanding any agreement between the assignor and the debtor or other person grant-
ing that right, limiting in any way the assignor’s right to assign the receivable or the right securing 
payment of the assigned receivable.

3. Nothing in this article affects any obligation or liability of the assignor for breach of any 
agreement under paragraph 2 of this article, but the other party to that agreement may not avoid the 
original contract or the assignment contract on the sole ground of that breach. A person who is not a 
party to such an agreement is not liable on the sole ground that it had knowledge of the agreement.

4. Paragraphs 2 and 3 of this article apply only to assignments of receivables:
(a) Arising from an original contract that is a contract for the supply or lease of goods or 

services other than financial services, a construction contract or a contract for the sale or lease of 
real property;

(b) Arising from an original contract for the sale, lease or licence of industrial or other intel-
lectual property or of proprietary information;

(c) Representing the payment obligation for a credit card transaction; or
(d) Owed to the assignor upon net settlement of payments due pursuant to a netting agree-

ment involving more than two parties.
5. The transfer of a possessory property right under paragraph 1 of this article does not affect 

any obligations of the assignor to the debtor or the person granting the property right with respect 
to the property transferred existing under the law governing that property right.

6. Paragraph 1 of this article does not affect any requirement under rules of law other than 
this Convention relating to the form or registration of the transfer of any rights securing payment 
of the assigned receivable.

CHaPter IV. rIGHtS, oBlIGatIonS anD DeFenCeS 

Section I. assignor and assignee
article 11. rights and obligations of the assignor and the assignee

1. The mutual rights and obligations of the assignor and the assignee arising from their agree-
ment are determined by the terms and conditions set forth in that agreement, including any rules 
or general conditions referred to therein.

2. The assignor and the assignee are bound by any usage to which they have agreed and, unless 
otherwise agreed, by any practices they have established between themselves.

3. In an international assignment, the assignor and the assignee are considered, unless other-
wise agreed, implicitly to have made applicable to the assignment a usage that in international trade 
is widely known to, and regularly observed by, parties to the particular type of assignment or to the 
assignment of the particular category of receivables.
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article 12. representations of the assignor
1. Unless otherwise agreed between the assignor and the assignee, the assignor represents at 

the time of conclusion of the contract of assignment that:
(a) The assignor has the right to assign the receivable;
(b) The assignor has not previously assigned the receivable to another assignee; and
(c) The debtor does not and will not have any defences or rights of set-off.
2. Unless otherwise agreed between the assignor and the assignee, the assignor does not rep-

resent that the debtor has, or will have, the ability to pay.

article 13. right to notify the debtor
1. Unless otherwise agreed between the assignor and the assignee, the assignor or the assignee 

or both may send the debtor notification of the assignment and a payment instruction, but after 
notification has been sent only the assignee may send such an instruction.

2. Notification of the assignment or a payment instruction sent in breach of any agreement 
referred to in paragraph 1 of this article is not ineffective for the purposes of article 17 by reason of 
such breach. However, nothing in this article affects any obligation or liability of the party in breach 
of such an agreement for any damages arising as a result of the breach.

article 14. right to payment
1. As between the assignor and the assignee, unless otherwise agreed and whether or not noti-

fication of the assignment has been sent:
(a) If payment in respect of the assigned receivable is made to the assignee, the assignee is 

entitled to retain the proceeds and goods returned in respect of the assigned receivable;
(b) If payment in respect of the assigned receivable is made to the assignor, the assignee is 

entitled to payment of the proceeds and also to goods returned to the assignor in respect of the 
assigned receivable; and

(c) If payment in respect of the assigned receivable is made to another person over whom the 
assignee has priority, the assignee is entitled to payment of the proceeds and also to goods returned 
to such person in respect of the assigned receivable.

2. The assignee may not retain more than the value of its right in the receivable.

Section II. Debtor
article 15. Principle of debtor protection

1. Except as otherwise provided in this Convention, an assignment does not, without the con-
sent of the debtor, affect the rights and obligations of the debtor, including the payment terms 
contained in the original contract.

2. A payment instruction may change the person, address or account to which the debtor is 
required to make payment, but may not change:

(a) The currency of payment specified in the original contract; or
(b) The State specified in the original contract in which payment is to be made to a State other 

than that in which the debtor is located.

Article 16. Notification of the debtor
1. Notification of the assignment or a payment instruction is effective when received by the 

debtor if it is in a language that is reasonably expected to inform the debtor about its contents. It is 
sufficient if notification of the assignment or a payment instruction is in the language of the original 
contract.
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2. Notification of the assignment or a payment instruction may relate to receivables arising 
after notification.

3. Notification of a subsequent assignment constitutes notification of all prior assignments.

Article 17. Debtor’s discharge by payment

1. Until the debtor receives notification of the assignment, the debtor is entitled to be dis-
charged by paying in accordance with the original contract.

2. After the debtor receives notification of the assignment, subject to paragraphs 3 to 8 of 
this article, the debtor is discharged only by paying the assignee or, if otherwise instructed in the 
notification of the assignment or subsequently by the assignee in a writing received by the debtor, 
in accordance with such payment instruction.

3. If the debtor receives more than one payment instruction relating to a single assignment of 
the same receivable by the same assignor, the debtor is discharged by paying in accordance with the 
last payment instruction received from the assignee before payment.

4. If the debtor receives notification of more than one assignment of the same receivable made 
by the same assignor, the debtor is discharged by paying in accordance with the first notification 
received.

5. If the debtor receives notification of one or more subsequent assignments, the debtor is 
discharged by paying in accordance with the notification of the last of such subsequent assignments.

6. If the debtor receives notification of the assignment of a part of or an undivided interest in 
one or more receivables, the debtor is discharged by paying in accordance with the notification or 
in accordance with this article as if the debtor had not received the notification. If the debtor pays in 
accordance with the notification, the debtor is discharged only to the extent of the part or undivided 
interest paid.

7. If the debtor receives notification of the assignment from the assignee, the debtor is entitled 
to request the assignee to provide within a reasonable period of time adequate proof that the assign-
ment from the initial assignor to the initial assignee and any intermediate assignment have been 
made and, unless the assignee does so, the debtor is discharged by paying in accordance with this 
article as if the notification from the assignee had not been received. Adequate proof of an assign-
ment includes but is not limited to any writing emanating from the assignor and indicating that the 
assignment has taken place.

8. This article does not affect any other ground on which payment by the debtor to the person 
entitled to payment, to a competent judicial or other authority, or to a public deposit fund discharges 
the debtor.

article 18. Defences and rights of set-off of the debtor

1. In a claim by the assignee against the debtor for payment of the assigned receivable, the 
debtor may raise against the assignee all defences and rights of set-off arising from the original 
contract, or any other contract that was part of the same transaction, of which the debtor could avail 
itself as if the assignment had not been made and such claim were made by the assignor.

2. The debtor may raise against the assignee any other right of set-off, provided that it was 
available to the debtor at the time notification of the assignment was received by the debtor.

3. Notwithstanding paragraphs 1 and 2 of this article, defences and rights of set-off that the 
debtor may raise pursuant to article 9 or 10 against the assignor for breach of an agreement limiting 
in any way the assignor’s right to make the assignment are not available to the debtor against the 
assignee.
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article 19. agreement not to raise defences or rights of set-off

1. The debtor may agree with the assignor in a writing signed by the debtor not to raise against 
the assignee the defences and rights of set-off that it could raise pursuant to article 18. Such an 
agreement precludes the debtor from raising against the assignee those defences and rights of set-off.

2. The debtor may not waive defences:

(a) Arising from fraudulent acts on the part of the assignee; or

(b) Based on the debtor’s incapacity.

3. Such an agreement may be modified only by an agreement in a writing signed by the debtor. 
The effect of such a modification as against the assignee is determined by article 20, paragraph 2.

Article 20. Modification of the original contract

1. An agreement concluded before notification of the assignment between the assignor and the 
debtor that affects the assignee’s rights is effective as against the assignee, and the assignee acquires 
corresponding rights.

2. An agreement concluded after notification of the assignment between the assignor and the 
debtor that affects the assignee’s rights is ineffective as against the assignee unless:

(a) The assignee consents to it; or

(b) The receivable is not fully earned by performance and either the modification is provided 
for in the original contract or, in the context of the original contract, a reasonable assignee would 
consent to the modification.

3. Paragraphs 1 and 2 of this article do not affect any right of the assignor or the assignee aris-
ing from breach of an agreement between them.

article 21. recovery of payments

Failure of the assignor to perform the original contract does not entitle the debtor to recover 
from the assignee a sum paid by the debtor to the assignor or the assignee.

SeCTIon III. ThIRD PARTIeS

article 22. law applicable to competing rights

With the exception of matters that are settled elsewhere in this Convention and subject to 
articles 23 and 24, the law of the State in which the assignor is located governs the priority of the 
right of an assignee in the assigned receivable over the right of a competing claimant.

article 23. Public policy and mandatory rules

1. The application of a provision of the law of the State in which the assignor is located may 
be refused only if the application of that provision is manifestly contrary to the public policy of the 
forum State.

2. The rules of the law of either the forum State or any other State that are mandatory irrespec-
tive of the law otherwise applicable may not prevent the application of a provision of the law of the 
State in which the assignor is located.

3. Notwithstanding paragraph 2 of this article, in an insolvency proceeding commenced in a 
State other than the State in which the assignor is located, any preferential right that arises, by opera-
tion of law, under the law of the forum State and is given priority over the rights of an assignee in 
insolvency proceedings under the law of that State may be given priority notwithstanding article 22. 
A State may deposit at any time a declaration identifying any such preferential right.
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article 24. Special rules on proceeds

1. If proceeds are received by the assignee, the assignee is entitled to retain those proceeds to 
the extent that the assignee’s right in the assigned receivable had priority over the right of a compet-
ing claimant in the assigned receivable.

2. If proceeds are received by the assignor, the right of the assignee in those proceeds has prior-
ity over the right of a competing claimant in those proceeds to the same extent as the assignee’s right 
had priority over the right in the assigned receivable of that claimant if:

(a) The assignor has received the proceeds under instructions from the assignee to hold the 
proceeds for the benefit of the assignee; and

(b) The proceeds are held by the assignor for the benefit of the assignee separately and are 
reasonably identifiable from the assets of the assignor, such as in the case of a separate deposit or 
securities account containing only proceeds consisting of cash or securities.

3. Nothing in paragraph 2 of this article affects the priority of a person having against the pro-
ceeds a right of set-off or a right created by agreement and not derived from a right in the receivable.

article 25. Subordination

An assignee entitled to priority may at any time subordinate its priority unilaterally or by 
agreement in favour of any existing or future assignees.

CHaPter V. aUtonoMoUS ConFlICt-oF-laWS rUleS 

article 26. application of chapter V

The provisions of this chapter apply to matters that are:
(a) Within the scope of this Convention as provided in article 1, paragraph 4; and
(b) Otherwise within the scope of this Convention but not settled elsewhere in it.

article 27. Form of a contract of assignment

1. A contract of assignment concluded between persons who are located in the same State is 
formally valid as between them if it satisfies the requirements of either the law which governs it or 
the law of the State in which it is concluded.

2. A contract of assignment concluded between persons who are located in different States is 
formally valid as between them if it satisfies the requirements of either the law which governs it or 
the law of one of those States.

article 28. law applicable to the mutual rights and obligations  
of the assignor and the assignee

1. The mutual rights and obligations of the assignor and the assignee arising from their agree-
ment are governed by the law chosen by them.

2. In the absence of a choice of law by the assignor and the assignee, their mutual rights and 
obligations arising from their agreement are governed by the law of the State with which the contract 
of assignment is most closely connected.

article 29. law applicable to the rights and obligations of the assignee and the debtor

The law governing the original contract determines the effectiveness of contractual limitations 
on assignment as between the assignee and the debtor, the relationship between the assignee and the 
debtor, the conditions under which the assignment can be invoked against the debtor and whether 
the debtor’s obligations have been discharged.
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article 30. law applicable to priority
1. The law of the State in which the assignor is located governs the priority of the right of an 

assignee in the assigned receivable over the right of a competing claimant.
2. The rules of the law of either the forum State or any other State that are mandatory irrespec-

tive of the law otherwise applicable may not prevent the application of a provision of the law of the 
State in which the assignor is located.

3. Notwithstanding paragraph 2 of this article, in an insolvency proceeding commenced in 
a State other than the State in which the assignor is located, any preferential right that arises, by 
operation of law, under the law of the forum State and is given priority over the rights of an assignee 
in insolvency proceedings under the law of that State may be given priority notwithstanding para-
graph 1 of this article.

article 31. Mandatory rules
1. Nothing in articles 27 to 29 restricts the application of the rules of the law of the forum State 

in a situation where they are mandatory irrespective of the law otherwise applicable.
2. Nothing in articles 27 to 29 restricts the application of the mandatory rules of the law of 

another State with which the matters settled in those articles have a close connection if and insofar 
as, under the law of that other State, those rules must be applied irrespective of the law otherwise 
applicable.

article 32. Public policy
With regard to matters settled in this chapter, the application of a provision of the law specified 

in this chapter may be refused only if the application of that provision is manifestly contrary to the 
public policy of the forum State.

CHaPter VI. FInal ProVISIonS

article 33. Depositary
The Secretary-General of the United Nations is the depositary of this Convention.

Article 34. Signature, ratification, acceptance, approval, accession
1. This Convention is open for signature by all States at the Headquarters of the United Nations 

in New York until 31 December 2003.
2. This Convention is subject to ratification, acceptance or approval by the signatory States.
3. This Convention is open to accession by all States that are not signatory States as from the 

date it is open for signature.
4. Instruments of ratification, acceptance, approval and accession are to be deposited with the 

Secretary-General of the United Nations.

article 35. application to territorial units
1. If a State has two or more territorial units in which different systems of law are applicable in 

relation to the matters dealt with in this Convention, it may at any time declare that this Convention 
is to extend to all its territorial units or only one or more of them, and may at any time substitute 
another declaration for its earlier declaration.

2. Such declarations are to state expressly the territorial units to which this Convention 
extends.

3. If, by virtue of a declaration under this article, this Convention does not extend to all ter-
ritorial units of a State and the assignor or the debtor is located in a territorial unit to which this 
Convention does not extend, this location is considered not to be in a Contracting State.
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4. If, by virtue of a declaration under this article, this Convention does not extend to all ter-
ritorial units of a State and the law governing the original contract is the law in force in a territorial 
unit to which this Convention does not extend, the law governing the original contract is considered 
not to be the law of a Contracting State.

5. If a State makes no declaration under paragraph 1 of this article, the Convention is to extend 
to all territorial units of that State.

article 36. location in a territorial unit

If a person is located in a State which has two or more territorial units, that person is located 
in the territorial unit in which it has its place of business. If the assignor or the assignee has a place 
of business in more than one territorial unit, the place of business is that place where the central 
administration of the assignor or the assignee is exercised. If the debtor has a place of business in 
more than one territorial unit, the place of business is that which has the closest relationship to the 
original contract. If a person does not have a place of business, reference is to be made to the habitual 
residence of that person. A State with two or more territorial units may specify by declaration at any 
time other rules for determining the location of a person within that State.

article 37. applicable law in territorial units

Any reference in this Convention to the law of a State means, in the case of a State which has 
two or more territorial units, the law in force in the territorial unit. Such a State may specify by 
declaration at any time other rules for determining the applicable law, including rules that render 
applicable the law of another territorial unit of that State.

Article 38. Conflicts with other international agreements

1. This Convention does not prevail over any international agreement that has already been or 
may be entered into and that specifically governs a transaction otherwise governed by this Conven-
tion.

2. Notwithstanding paragraph 1 of this article, this Convention prevails over the Unidroit 
Convention on International Factoring (“the Ottawa Convention”). To the extent that this Conven-
tion does not apply to the rights and obligations of a debtor, it does not preclude the application of 
the Ottawa Convention with respect to the rights and obligations of that debtor.

article 39. Declaration on application of chapter V 

A State may declare at any time that it will not be bound by chapter V.

article 40. limitations relating to Governments and other public entities

A State may declare at any time that it will not be bound or the extent to which it will not be 
bound by articles 9 and 10 if the debtor or any person granting a personal or property right securing 
payment of the assigned receivable is located in that State at the time of conclusion of the original 
contract and is a Government, central or local, any subdivision thereof, or an entity constituted for 
a public purpose. If a State has made such a declaration, articles 9 and 10 do not affect the rights and 
obligations of that debtor or person. A State may list in a declaration the types of entity that are the 
subject of a declaration.

article 41. other exclusions

1. A State may declare at any time that it will not apply this Convention to specific types of 
assignment or to the assignment of specific categories of receivables clearly described in a declaration.

2. After a declaration under paragraph 1 of this article takes effect:
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(a) This Convention does not apply to such types of assignment or to the assignment of such 
categories of receivables if the assignor is located at the time of conclusion of the contract of assign-
ment in such a State; and

(b) The provisions of this Convention that affect the rights and obligations of the debtor do 
not apply if, at the time of conclusion of the original contract, the debtor is located in such a State or 
the law governing the original contract is the law of such a State.

3. This article does not apply to assignments of receivables listed in article 9, paragraph 3.

article 42. application of the annex
1. A State may at any time declare that it will be bound by:
(a) The priority rules set forth in section I of the annex and will participate in the interna-

tional registration system established pursuant to section II of the annex;
(b) The priority rules set forth in section I of the annex and will effectuate such rules by use of 

a registration system that fulfils the purposes of such rules, in which case, for the purposes of section 
I of the annex, registration pursuant to such a system has the same effect as registration pursuant to 
section II of the annex;

(c) The priority rules set forth in section III of the annex;
(d) The priority rules set forth in section IV of the annex; or
(e) The priority rules set forth in articles 7 and 9 of the annex.
2. For the purposes of article 22:
(a) The law of a State that has made a declaration pursuant to paragraph 1 (a) or (b) of this 

article is the set of rules set forth in section I of the annex, as affected by any declaration made pur-
suant to paragraph 5 of this article;

(b) The law of a State that has made a declaration pursuant to paragraph 1 (c) of this article 
is the set of rules set forth in section III of the annex, as affected by any declaration made pursuant 
to paragraph 5 of this article;

(c) The law of a State that has made a declaration pursuant to paragraph 1 (d) of this article 
is the set of rules set forth in section IV of the annex, as affected by any declaration made pursuant 
to paragraph 5 of this article; and

(d) The law of a State that has made a declaration pursuant to paragraph 1 (e) of this article is 
the set of rules set forth in articles 7 and 9 of the annex, as affected by any declaration made pursuant 
to paragraph 5 of this article.

3. A State that has made a declaration pursuant to paragraph 1 of this article may establish 
rules pursuant to which contracts of assignment concluded before the declaration takes effect 
become subject to those rules within a reasonable time.

4. A State that has not made a declaration pursuant to paragraph 1 of this article may, in 
accordance with priority rules in force in that State, utilize the registration system established pur-
suant to section II of the annex.

5. At the time a State makes a declaration pursuant to paragraph 1 of this article or thereafter, 
it may declare that:

(a) It will not apply the priority rules chosen under paragraph 1 of this article to certain types 
of assignment or to the assignment of certain categories of receivables; or

(b) It will apply those priority rules with modifications specified in that declaration.
6. At the request of Contracting or Signatory States to this Convention comprising not less 

than one third of the Contracting and Signatory States, the depositary shall convene a conference 
of the Contracting and Signatory States to designate the supervising authority and the first registrar 
and to prepare or revise the regulations referred to in section II of the annex.



456 XVIII. International trade and investment law

article 43. effect of declaration
1. Declarations made under articles 35, paragraph 1, 36, 37 or 39 to 42 at the time of signature 

are subject to confirmation upon ratification, acceptance or approval.
2. Declarations and confirmations of declarations are to be in writing and to be formally noti-

fied to the depositary.
3. A declaration takes effect simultaneously with the entry into force of this Convention in 

respect of the State concerned. However, a declaration of which the depositary receives formal noti-
fication after such entry into force takes effect on the first day of the month following the expiration 
of six months after the date of its receipt by the depositary.

4. A State that makes a declaration under articles 35, paragraph 1, 36, 37 or 39 to 42 may with-
draw it at any time by a formal notification in writing addressed to the depositary. Such withdrawal 
takes effect on the first day of the month following the expiration of six months after the date of the 
receipt of the notification by the depositary.

5. In the case of a declaration under articles 35, paragraph 1, 36, 37 or 39 to 42 that takes effect 
after the entry into force of this Convention in respect of the State concerned or in the case of a with-
drawal of any such declaration, the effect of which in either case is to cause a rule in this Convention, 
including any annex, to become applicable:

(a) Except as provided in paragraph 5 (b) of this article, that rule is applicable only to assign-
ments for which the contract of assignment is concluded on or after the date when the declaration or 
withdrawal takes effect in respect of the Contracting State referred to in article 1, paragraph 1 (a);

(b) A rule that deals with the rights and obligations of the debtor applies only in respect of 
original contracts concluded on or after the date when the declaration or withdrawal takes effect in 
respect of the Contracting State referred to in article 1, paragraph 3.

6. In the case of a declaration under articles 35, paragraph 1, 36, 37 or 39 to 42 that takes effect 
after the entry into force of this Convention in respect of the State concerned or in the case of a with-
drawal of any such declaration, the effect of which in either case is to cause a rule in this Convention, 
including any annex, to become inapplicable:

(a) Except as provided in paragraph 6 (b) of this article, that rule is inapplicable to assign-
ments for which the contract of assignment is concluded on or after the date when the declaration 
or withdrawal takes effect in respect of the Contracting State referred to in article 1, paragraph 1 (a);

(b) A rule that deals with the rights and obligations of the debtor is inapplicable in respect of 
original contracts concluded on or after the date when the declaration or withdrawal takes effect in 
respect of the Contracting State referred to in article 1, paragraph 3.

7. If a rule rendered applicable or inapplicable as a result of a declaration or withdrawal referred 
to in paragraph 5 or 6 of this article is relevant to the determination of priority with respect to a 
receivable for which the contract of assignment is concluded before such declaration or withdrawal 
takes effect or with respect to its proceeds, the right of the assignee has priority over the right of 
a competing claimant to the extent that, under the law that would determine priority before such 
declaration or withdrawal takes effect, the right of the assignee would have priority.

article 44. reservations
No reservations are permitted except those expressly authorized in this Convention.

article 45. entry into force
1. This Convention enters into force on the first day of the month following the expiration of 

six months from the date of deposit of the fifth instrument of ratification, acceptance, approval or 
accession with the depositary.

2. For each State that becomes a Contracting State to this Convention after the date of deposit 
of the fifth instrument of ratification, acceptance, approval or accession, this Convention enters into 
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force on the first day of the month following the expiration of six months after the date of deposit of 
the appropriate instrument on behalf of that State.

3. This Convention applies only to assignments if the contract of assignment is concluded on 
or after the date when this Convention enters into force in respect of the Contracting State referred 
to in article 1, paragraph 1 (a), provided that the provisions of this Convention that deal with the 
rights and obligations of the debtor apply only to assignments of receivables arising from original 
contracts concluded on or after the date when this Convention enters into force in respect of the 
Contracting State referred to in article 1, paragraph 3.

4. If a receivable is assigned pursuant to a contract of assignment concluded before the date 
when this Convention enters into force in respect of the Contracting State referred to in article 1, 
paragraph 1 (a), the right of the assignee has priority over the right of a competing claimant with 
respect to the receivable to the extent that, under the law that would determine priority in the 
absence of this Convention, the right of the assignee would have priority.

article 46. Denunciation

1. A Contracting State may denounce this Convention at any time by written notification 
addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of one 
year after the notification is received by the depositary. Where a longer period is specified in the 
notification, the denunciation takes effect upon the expiration of such longer period after the noti-
fication is received by the depositary.

3. This Convention remains applicable to assignments if the contract of assignment is con-
cluded before the date when the denunciation takes effect in respect of the Contracting State referred 
to in article 1, paragraph 1 (a), provided that the provisions of this Convention that deal with the 
rights and obligations of the debtor remain applicable only to assignments of receivables arising 
from original contracts concluded before the date when the denunciation takes effect in respect of 
the Contracting State referred to in article 1, paragraph 3.

4. If a receivable is assigned pursuant to a contract of assignment concluded before the date 
when the denunciation takes effect in respect of the Contracting State referred to in article 1, para-
graph 1 (a), the right of the assignee has priority over the right of a competing claimant with respect 
to the receivable to the extent that, under the law that would determine priority under this Conven-
tion, the right of the assignee would have priority.

article 47. revision and amendment

1. At the request of not less than one third of the Contracting States to this Convention, the 
depositary shall convene a conference of the Contracting States to revise or amend it.

2. Any instrument of ratification, acceptance, approval or accession deposited after the entry 
into force of an amendment to this Convention is deemed to apply to the Convention as amended.

anneX to tHe ConVentIon

SeCTIon I. PRIoRITY RULeS BASeD on ReGISTRATIon

article 1. Priority among several assignees

As between assignees of the same receivable from the same assignor, the priority of the right 
of an assignee in the assigned receivable is determined by the order in which data about the assign-
ment are registered under section II of this annex, regardless of the time of transfer of the receivable. 
If no such data are registered, priority is determined by the order of conclusion of the respective 
contracts of assignment.
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article 2. Priority between the assignee and the insolvency administrator  
or creditors of the assignor

The right of an assignee in an assigned receivable has priority over the right of an insolvency 
administrator and creditors who obtain a right in the assigned receivable by attachment, judicial act 
or similar act of a competent authority that gives rise to such right, if the receivable was assigned, 
and data about the assignment were registered under section II of this annex, before the commence-
ment of such insolvency proceeding, attachment, judicial act or similar act.

SeCTIon II. ReGISTRATIon

article 3. establishment of a registration system
A registration system will be established for the registration of data about assignments, even if 

the relevant assignment or receivable is not international, pursuant to the regulations to be promul-
gated by the registrar and the supervising authority. Regulations promulgated by the registrar and 
the supervising authority under this annex shall be consistent with this annex. The regulations will 
prescribe in detail the manner in which the registration system will operate, as well as the procedure 
for resolving disputes relating to that operation.

article 4. registration
1. Any person may register data with regard to an assignment at the registry in accordance 

with this annex and the regulations. As provided in the regulations, the data registered shall be the 
identification of the assignor and the assignee and a brief description of the assigned receivables.

2. A single registration may cover one or more assignments by the assignor to the assignee of 
one or more existing or future receivables, irrespective of whether the receivables exist at the time 
of registration.

3. A registration may be made in advance of the assignment to which it relates. The regulations 
will establish the procedure for the cancellation of a registration in the event that the assignment 
is not made.

4. Registration or its amendment is effective from the time when the data set forth in para-
graph 1 of this article are available to searchers. The registering party may specify, from options 
set forth in the regulations, a period of effectiveness for the registration. In the absence of such a 
specification, a registration is effective for a period of five years.

5. Regulations will specify the manner in which registration may be renewed, amended or can-
celled and regulate such other matters as are necessary for the operation of the registration system.

6. Any defect, irregularity, omission or error with regard to the identification of the assignor 
that would result in data registered not being found upon a search based on a proper identification 
of the assignor renders the registration ineffective.

article 5. registry searches
1. Any person may search the records of the registry according to identification of the assignor, 

as set forth in the regulations, and obtain a search result in writing.
2. A search result in writing that purports to be issued by the registry is admissible as evidence 

and is, in the absence of evidence to the contrary, proof of the registration of the data to which the 
search relates, including the date and hour of registration.

SeCTIon III. PRIoRITY RULeS BASeD on The TIme oF The ConTRACT oF ASSIGnmenT

article 6. Priority among several assignees
As between assignees of the same receivable from the same assignor, the priority of the right 

of an assignee in the assigned receivable is determined by the order of conclusion of the respective 
contracts of assignment.
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article 7. Priority between the assignee and the insolvency administrator  
or creditors of the assignor

The right of an assignee in an assigned receivable has priority over the right of an insolvency 
administrator and creditors who obtain a right in the assigned receivable by attachment, judicial 
act or similar act of a competent authority that gives rise to such right, if the receivable was assigned 
before the commencement of such insolvency proceeding, attachment, judicial act or similar act.

article 8. Proof of time of contract of assignment
The time of conclusion of a contract of assignment in respect of articles 6 and 7 of this annex 

may be proved by any means, including witnesses.

SeCTIon IV. PRIoRITY RULeS BASeD on The TIme oF noTIFICATIon oF ASSIGnmenT

article 9. Priority among several assignees
As between assignees of the same receivable from the same assignor, the priority of the right 

of an assignee in the assigned receivable is determined by the order in which notification of the 
respective assignments is received by the debtor. However, an assignee may not obtain priority over 
a prior assignment of which the assignee had knowledge at the time of conclusion of the contract of 
assignment to that assignee by notifying the debtor.

article 10. Priority between the assignee and the insolvency administrator  
or creditors of the assignor

The right of an assignee in an assigned receivable has priority over the right of an insolvency 
administrator and creditors who obtain a right in the assigned receivable by attachment, judicial act 
or similar act of a competent authority that gives rise to such right, if the receivable was assigned and 
notification was received by the debtor before the commencement of such insolvency proceeding, 
attachment, judicial act or similar act.

Done at New York, this 12th day of December two thousand one, in a single original, of which 
the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic.

In witness whereof the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed the present Convention.
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146. UnIteD natIonS ConVentIon on tHe USe oF eleCtronIC  
CoMMUnICatIonS In InternatIonal ContraCtS

Done at new York on 23 november 2005
entry into force: 1 March 2013
United nations, Treaty Series, vol. 2898; reg. no. 50525

The States Parties to this Convention,
Reaffirming their belief that international trade on the basis of equality and mutual benefit is 

an important element in promoting friendly relations among States,
Noting that the increased use of electronic communications improves the efficiency of com-

mercial activities, enhances trade connections and allows new access opportunities for previously 
remote parties and markets, thus playing a fundamental role in promoting trade and economic 
development, both domestically and internationally,

Considering that problems created by uncertainty as to the legal value of the use of electronic 
communications in international contracts constitute an obstacle to international trade,

Convinced that the adoption of uniform rules to remove obstacles to the use of electronic 
communications in international contracts, including obstacles that might result from the opera-
tion of existing international trade law instruments, would enhance legal certainty and commercial 
predictability for international contracts and help States gain access to modern trade routes,

Being of the opinion that uniform rules should respect the freedom of parties to choose appro-
priate media and technologies, taking account of the principles of technological neutrality and 
functional equivalence, to the extent that the means chosen by the parties comply with the purpose 
of the relevant rules of law,

Desiring to provide a common solution to remove legal obstacles to the use of electronic com-
munications in a manner acceptable to States with different legal, social and economic systems,

Have agreed as follows:

CHaPter I. SPHere oF aPPlICatIon 

article 1. Scope of application
1. This Convention applies to the use of electronic communications in connection with the for-

mation or performance of a contract between parties whose places of business are in different States.
2. The fact that the parties have their places of business in different States is to be disregarded 

whenever this fact does not appear either from the contract or from any dealings between the parties 
or from information disclosed by the parties at any time before or at the conclusion of the contract.

3. Neither the nationality of the parties nor the civil or commercial character of the parties or 
of the contract is to be taken into consideration in determining the application of this Convention.

article 2. exclusions
1. This Convention does not apply to electronic communications relating to any of the fol-

lowing:
(a) Contracts concluded for personal, family or household purposes;
(b) (i) Transactions on a regulated exchange; (ii) foreign exchange transactions; (iii) inter-

bank payment systems, inter-bank payment agreements or clearance and settlement systems relat-
ing to securities or other financial assets or instruments; (iv) the transfer of security rights in sale, 
loan or holding of or agreement to repurchase securities or other financial assets or instruments 
held with an intermediary.
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2. This Convention does not apply to bills of exchange, promissory notes, consignment notes, 
bills of lading, warehouse receipts or any transferable document or instrument that entitles the 
bearer or beneficiary to claim the delivery of goods or the payment of a sum of money.

article 3. Party autonomy
The parties may exclude the application of this Convention or derogate from or vary the effect 

of any of its provisions.

CHaPter II. General ProVISIonS

Article 4. Definitions
For the purposes of this Convention:
(a) “Communication” means any statement, declaration, demand, notice or request, includ-

ing an offer and the acceptance of an offer, that the parties are required to make or choose to make 
in connection with the formation or performance of a contract;

(b) “Electronic communication” means any communication that the parties make by means 
of data messages;

(c) “Data message” means information generated, sent, received or stored by electronic, 
magnetic, optical or similar means, including, but not limited to, electronic data interchange, elec-
tronic mail, telegram, telex or telecopy;

(d) “Originator” of an electronic communication means a party by whom, or on whose 
behalf, the electronic communication has been sent or generated prior to storage, if any, but it does 
not include a party acting as an intermediary with respect to that electronic communication;

(e) “Addressee” of an electronic communication means a party who is intended by the origi-
nator to receive the electronic communication, but does not include a party acting as an intermedi-
ary with respect to that electronic communication;

(f ) “Information system” means a system for generating, sending, receiving, storing or oth-
erwise processing data messages;

(g) “Automated message system” means a computer program or an electronic or other auto-
mated means used to initiate an action or respond to data messages or performances in whole or 
in part, without review or intervention by a natural person each time an action is initiated or a 
response is generated by the system;

(h) “Place of business” means any place where a party maintains a non-transitory establish-
ment to pursue an economic activity other than the temporary provision of goods or services out of 
a specific location.

article 5. Interpretation
1. In the interpretation of this Convention, regard is to be had to its international character 

and to the need to promote uniformity in its application and the observance of good faith in inter-
national trade.

2. Questions concerning matters governed by this Convention which are not expressly set-
tled in it are to be settled in conformity with the general principles on which it is based or, in the 
absence of such principles, in conformity with the law applicable by virtue of the rules of private 
international law.

article 6. location of the parties
1. For the purposes of this Convention, a party’s place of business is presumed to be the loca-

tion indicated by that party, unless another party demonstrates that the party making the indication 
does not have a place of business at that location.
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2. If a party has not indicated a place of business and has more than one place of business, then 
the place of business for the purposes of this Convention is that which has the closest relationship to 
the relevant contract, having regard to the circumstances known to or contemplated by the parties 
at any time before or at the conclusion of the contract.

3. If a natural person does not have a place of business, reference is to be made to the person’s 
habitual residence.

4. A location is not a place of business merely because that is: (a) where equipment and tech-
nology supporting an information system used by a party in connection with the formation of a 
contract are located; or (b) where the information system may be accessed by other parties.

5. The sole fact that a party makes use of a domain name or electronic mail address connected 
to a specific country does not create a presumption that its place of business is located in that country.

article 7. Information requirements
Nothing in this Convention affects the application of any rule of law that may require the par-

ties to disclose their identities, places of business or other information, or relieves a party from the 
legal consequences of making inaccurate, incomplete or false statements in that regard.

CHaPter III. USe oF eleCtronIC CoMMUnICatIonS In InternatIonal ContraCtS

article 8. legal recognition of electronic communications
1. A communication or a contract shall not be denied validity or enforceability on the sole 

ground that it is in the form of an electronic communication.
2. Nothing in this Convention requires a party to use or accept electronic communications, 

but a party’s agreement to do so may be inferred from the party’s conduct.

article 9. Form requirements
1. Nothing in this Convention requires a communication or a contract to be made or evidenced 

in any particular form.
2. Where the law requires that a communication or a contract should be in writing, or provides 

consequences for the absence of a writing, that requirement is met by an electronic communication 
if the information contained therein is accessible so as to be usable for subsequent reference.

3. Where the law requires that a communication or a contract should be signed by a party, 
or provides consequences for the absence of a signature, that requirement is met in relation to an 
electronic communication if:

(a) A method is used to identify the party and to indicate that party’s intention in respect of 
the information contained in the electronic communication; and

(b) The method used is either:
 (i) As reliable as appropriate for the purpose for which the electronic communication 

was generated or communicated, in the light of all the circumstances, including 
any relevant agreement; or

 (ii) Proven in fact to have fulfilled the functions described in subparagraph (a) above, 
by itself or together with further evidence.

4. Where the law requires that a communication or a contract should be made available or 
retained in its original form, or provides consequences for the absence of an original, that require-
ment is met in relation to an electronic communication if:

(a) There exists a reliable assurance as to the integrity of the information it contains from the 
time when it was first generated in its final form, as an electronic communication or otherwise; and

(b) Where it is required that the information it contains be made available, that information 
is capable of being displayed to the person to whom it is to be made available.
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5. For the purposes of paragraph 4 (a):

(a) The criteria for assessing integrity shall be whether the information has remained com-
plete and unaltered, apart from the addition of any endorsement and any change that arises in the 
normal course of communication, storage and display; and

(b) The standard of reliability required shall be assessed in the light of the purpose for which 
the information was generated and in the light of all the relevant circumstances.

article 10. time and place of dispatch and receipt of electronic communications

1. The time of dispatch of an electronic communication is the time when it leaves an informa-
tion system under the control of the originator or of the party who sent it on behalf of the originator 
or, if the electronic communication has not left an information system under the control of the 
originator or of the party who sent it on behalf of the originator, the time when the electronic com-
munication is received.

2. The time of receipt of an electronic communication is the time when it becomes capable of 
being retrieved by the addressee at an electronic address designated by the addressee. The time of 
receipt of an electronic communication at another electronic address of the addressee is the time 
when it becomes capable of being retrieved by the addressee at that address and the addressee 
becomes aware that the electronic communication has been sent to that address. An electronic 
communication is presumed to be capable of being retrieved by the addressee when it reaches the 
addressee’s electronic address.

3. An electronic communication is deemed to be dispatched at the place where the originator 
has its place of business and is deemed to be received at the place where the addressee has its place 
of business, as determined in accordance with article 6.

4. Paragraph 2 of this article applies notwithstanding that the place where the information sys-
tem supporting an electronic address is located may be different from the place where the electronic 
communication is deemed to be received under paragraph 3 of this article.

article 11. Invitations to make offers

A proposal to conclude a contract made through one or more electronic communications 
which is not addressed to one or more specific parties, but is generally accessible to parties making 
use of information systems, including proposals that make use of interactive applications for the 
placement of orders through such information systems, is to be considered as an invitation to make 
offers, unless it clearly indicates the intention of the party making the proposal to be bound in case 
of acceptance.

article 12. Use of automated message systems for contract formation

A contract formed by the interaction of an automated message system and a natural person, 
or by the interaction of automated message systems, shall not be denied validity or enforceability 
on the sole ground that no natural person reviewed or intervened in each of the individual actions 
carried out by the automated message systems or the resulting contract.

article 13. availability of contract terms

Nothing in this Convention affects the application of any rule of law that may require a party 
that negotiates some or all of the terms of a contract through the exchange of electronic commu-
nications to make available to the other party those electronic communications which contain the 
contractual terms in a particular manner, or relieves a party from the legal consequences of its 
failure to do so.
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article 14. error in electronic communications

1. Where a natural person makes an input error in an electronic communication exchanged 
with the automated message system of another party and the automated message system does not 
provide the person with an opportunity to correct the error, that person, or the party on whose 
behalf that person was acting, has the right to withdraw the portion of the electronic communica-
tion in which the input error was made if:

(a) The person, or the party on whose behalf that person was acting, notifies the other party 
of the error as soon as possible after having learned of the error and indicates that he or she made 
an error in the electronic communication; and

(b) The person, or the party on whose behalf that person was acting, has not used or received 
any material benefit or value from the goods or services, if any, received from the other party.

2. Nothing in this article affects the application of any rule of law that may govern the conse-
quences of any error other than as provided for in paragraph 1.

CHaPter IV. FInal ProVISIonS

article 15. Depositary

The Secretary-General of the United Nations is hereby designated as the depositary for this 
Convention.

Article 16. Signature, ratification, acceptance or approval

1. This Convention is open for signature by all States at United Nations Headquarters in New 
York from 16 January 2006 to 16 January 2008.

2. This Convention is subject to ratification, acceptance or approval by the signatory States.
3. This Convention is open for accession by all States that are not signatory States as from the 

date it is open for signature.
4. Instruments of ratification, acceptance, approval and accession are to be deposited with the 

Secretary-General of the United Nations.

article 17. Participation by regional economic integration organizations

1. A regional economic integration organization that is constituted by sovereign States and 
has competence over certain matters governed by this Convention may similarly sign, ratify, accept, 
approve or accede to this Convention. The regional economic integration organization shall in that 
case have the rights and obligations of a Contracting State, to the extent that that organization has 
competence over matters governed by this Convention. Where the number of Contracting States 
is relevant in this Convention, the regional economic integration organization shall not count as a 
Contracting State in addition to its member States that are Contracting States.

2. The regional economic integration organization shall, at the time of signature, ratification, 
acceptance, approval or accession, make a declaration to the depositary specifying the matters gov-
erned by this Convention in respect of which competence has been transferred to that organization 
by its member States. The regional economic integration organization shall promptly notify the 
depositary of any changes to the distribution of competence, including new transfers of competence, 
specified in the declaration under this paragraph.

3. Any reference to a “Contracting State” or “Contracting States” in this Convention applies 
equally to a regional economic integration organization where the context so requires.

4. This Convention shall not prevail over any conflicting rules of any regional economic inte-
gration organization as applicable to parties whose respective places of business are located in States 
members of any such organization, as set out by declaration made in accordance with article 21.
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article 18. effect in domestic territorial units
1. If a Contracting State has two or more territorial units in which different systems of law are 

applicable in relation to the matters dealt with in this Convention, it may, at the time of signature, 
ratification, acceptance, approval or accession, declare that this Convention is to extend to all its ter-
ritorial units or only to one or more of them, and may amend its declaration by submitting another 
declaration at any time.

2. These declarations are to be notified to the depositary and are to state expressly the territo-
rial units to which the Convention extends.

3. If, by virtue of a declaration under this article, this Convention extends to one or more but 
not all of the territorial units of a Contracting State, and if the place of business of a party is located 
in that State, this place of business, for the purposes of this Convention, is considered not to be in a 
Contracting State, unless it is in a territorial unit to which the Convention extends.

4. If a Contracting State makes no declaration under paragraph 1 of this article, the Conven-
tion is to extend to all territorial units of that State.

article 19. Declarations on the scope of application
1. Any Contracting State may declare, in accordance with article 21, that it will apply this 

Convention only:
(a) When the States referred to in article 1, paragraph 1, are Contracting States to this Con-

vention; or
(b) When the parties have agreed that it applies.
2. Any Contracting State may exclude from the scope of application of this Convention the 

matters it specifies in a declaration made in accordance with article 21.

article 20. Communications exchanged under other international conventions
1. The provisions of this Convention apply to the use of electronic communications in connection 

with the formation or performance of a contract to which any of the following international conven-
tions, to which a Contracting State to this Convention is or may become a Contracting State, apply:

Convention on the Recognition and Enforcement of Foreign Arbitral Awards  
(New York, 10 June 1958);
Convention on the Limitation Period in the International Sale of Goods  
(New York, 14 June 1974) and Protocol thereto (Vienna, 11 April 1980);
United Nations Convention on Contracts for the International Sale of Goods  
(Vienna, 11 April 1980);
United Nations Convention on the Liability of Operators of Transport Terminals in Interna-
tional Trade (Vienna, 19 April 1991);
United Nations Convention on Independent Guarantees and Stand-by Letters of Credit  
(New York, 11 December 1995);
United Nations Convention on the Assignment of Receivables in International Trade  
(New York, 12 December 2001).
2. The provisions of this Convention apply further to electronic communications in connec-

tion with the formation or performance of a contract to which another international convention, 
treaty or agreement not specifically referred to in paragraph 1 of this article, and to which a Con-
tracting State to this Convention is or may become a Contracting State, applies, unless the State has 
declared, in accordance with article 21, that it will not be bound by this paragraph.

3. A State that makes a declaration pursuant to paragraph 2 of this article may also declare that 
it will nevertheless apply the provisions of this Convention to the use of electronic communications 
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in connection with the formation or performance of any contract to which a specified international 
convention, treaty or agreement applies to which the State is or may become a Contracting State.

4. Any State may declare that it will not apply the provisions of this Convention to the use of 
electronic communications in connection with the formation or performance of a contract to which 
any international convention, treaty or agreement specified in that State’s declaration, to which the 
State is or may become a Contracting State, applies, including any of the conventions referred to in 
paragraph 1 of this article, even if such State has not excluded the application of paragraph 2 of this 
article by a declaration made in accordance with article 21.

article 21. Procedure and effects of declarations

1. Declarations under article 17, paragraph 4, article 19, paragraphs 1 and 2, and article 20, 
paragraphs 2, 3 and 4, may be made at any time. Declarations made at the time of signature are 
subject to confirmation upon ratification, acceptance or approval.

2. Declarations and their confirmations are to be in writing and to be formally notified to the 
depositary.

3. A declaration takes effect simultaneously with the entry into force of this Convention in 
respect of the State concerned. However, a declaration of which the depositary receives formal noti-
fication after such entry into force takes effect on the first day of the month following the expiration 
of six months after the date of its receipt by the depositary.

4. Any State that makes a declaration under this Convention may modify or withdraw it at any 
time by a formal notification in writing addressed to the depositary. The modification or withdrawal 
is to take effect on the first day of the month following the expiration of six months after the date of 
the receipt of the notification by the depositary.

article 22.  reservations

No reservations may be made under this Convention.

article 23.  entry into force

1. This Convention enters into force on the first day of the month following the expiration of 
six months after the date of deposit of the third instrument of ratification, acceptance, approval or 
accession.

2. When a State ratifies, accepts, approves or accedes to this Convention after the deposit of the 
third instrument of ratification, acceptance, approval or accession, this Convention enters into force 
in respect of that State on the first day of the month following the expiration of six months after the 
date of the deposit of its instrument of ratification, acceptance, approval or accession.

article 24. time of application

This Convention and any declaration apply only to electronic communications that are made 
after the date when the Convention or the declaration enters into force or takes effect in respect of 
each Contracting State.

article 25. Denunciations

1. A Contracting State may denounce this Convention by a formal notification in writing 
addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of twelve 
months after the notification is received by the depositary. Where a longer period for the denuncia-
tion to take effect is specified in the notification, the denunciation takes effect upon the expiration 
of such longer period after the notification is received by the depositary.
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Done at New York this twenty-third day of November two thousand and five, in a single origi-
nal, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic.

In witness whereof the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed this Convention.

147. UnIteD natIonS ConVentIon on ContraCtS For tHe  
InternatIonal CarrIaGe oF GooDS WHollY or PartlY BY Sea

Done at new York on 11 December 2008

not yet in force

General assembly resolution 63/122 of 11 December 2008, annex, and C.n.563.2012.treatIeS-XI.D.8

The States Parties to this Convention,

Reaffirming their belief that international trade on the basis of equality and mutual benefit is 
an important element in promoting friendly relations among States,

Convinced that the progressive harmonization and unification of international trade law, in 
reducing or removing legal obstacles to the flow of international trade, significantly contributes to 
universal economic cooperation among all States on a basis of equality, equity and common interest, 
and to the well-being of all peoples,

Recognizing the significant contribution of the International Convention for the Unification of 
Certain Rules of Law relating to Bills of Lading, signed in Brussels on 25 August 1924, and its Pro-
tocols, and of the United Nations Convention on the Carriage of Goods by Sea, signed in Hamburg 
on 31 March 1978, to the harmonization of the law governing the carriage of goods by sea,

Mindful of the technological and commercial developments that have taken place since the 
adoption of those conventions and of the need to consolidate and modernize them,

Noting that shippers and carriers do not have the benefit of a binding universal regime to sup-
port the operation of contracts of maritime carriage involving other modes of transport,

Believing that the adoption of uniform rules to govern international contracts of carriage 
wholly or partly by sea will promote legal certainty, improve the efficiency of international carriage 
of goods and facilitate new access opportunities for previously remote parties and markets, thus 
playing a fundamental role in promoting trade and economic development, both domestically and 
internationally,

Have agreed as follows:

CHaPter 1. General ProVISIonS

Article 1. Definitions

For the purposes of this Convention:

1. “Contract of carriage” means a contract in which a carrier, against the payment of freight, 
undertakes to carry goods from one place to another. The contract shall provide for carriage by sea 
and may provide for carriage by other modes of transport in addition to the sea carriage.

2. “Volume contract” means a contract of carriage that provides for the carriage of a specified 
quantity of goods in a series of shipments during an agreed period of time. The specification of the 
quantity may include a minimum, a maximum or a certain range.
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3. “Liner transportation” means a transportation service that is offered to the public through 
publication or similar means and includes transportation by ships operating on a regular schedule 
between specified ports in accordance with publicly available timetables of sailing dates.

4. “Non-liner transportation” means any transportation that is not liner transportation.
5. “Carrier” means a person that enters into a contract of carriage with a shipper.
6. (a) “Performing party” means a person other than the carrier that performs or undertakes 

to perform any of the carrier’s obligations under a contract of carriage with respect to the receipt, 
loading, handling, stowage, carriage, keeping, care, unloading or delivery of the goods, to the extent 
that such person acts, either directly or indirectly, at the carrier’s request or under the carrier’s 
supervision or control.

(b) “Performing party” does not include any person that is retained, directly or indirectly, by 
a shipper, by a documentary shipper, by the controlling party or by the consignee instead of by the 
carrier.

7. “Maritime performing party” means a performing party to the extent that it performs or 
undertakes to perform any of the carrier’s obligations during the period between the arrival of the 
goods at the port of loading of a ship and their departure from the port of discharge of a ship. An 
inland carrier is a maritime performing party only if it performs or undertakes to perform its ser-
vices exclusively within a port area.

8. “Shipper” means a person that enters into a contract of carriage with a carrier.
9. “Documentary shipper” means a person, other than the shipper, that accepts to be named 

as “shipper” in the transport document or electronic transport record.
10. “Holder” means:
(a) A person that is in possession of a negotiable transport document; and (i) if the document 

is an order document, is identified in it as the shipper or the consignee, or is the person to which the 
document is duly endorsed; or (ii) if the document is a blank endorsed order document or bearer 
document, is the bearer thereof; or

(b) The person to which a negotiable electronic transport record has been issued or trans-
ferred in accordance with the procedures referred to in article 9, paragraph 1.

11. “Consignee” means a person entitled to delivery of the goods under a contract of carriage 
or a transport document or electronic transport record.

12. “Right of control” of the goods means the right under the contract of carriage to give the 
carrier instructions in respect of the goods in accordance with chapter 10.

13. “Controlling party” means the person that pursuant to article 51 is entitled to exercise the 
right of control.

14. “Transport document” means a document issued under a contract of carriage by the car-
rier that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of car-
riage; and

(b) Evidences or contains a contract of carriage.
15. “Negotiable transport document” means a transport document that indicates, by wording 

such as “to order” or “negotiable” or other appropriate wording recognized as having the same effect 
by the law applicable to the document, that the goods have been consigned to the order of the ship-
per, to the order of the consignee, or to bearer, and is not explicitly stated as being “non-negotiable” 
or “not negotiable”.

16. “Non-negotiable transport document” means a transport document that is not a negotiable 
transport document.
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17. “Electronic communication” means information generated, sent, received or stored by 
electronic, optical, digital or similar means with the result that the information communicated is 
accessible so as to be usable for subsequent reference.

18. “Electronic transport record” means information in one or more messages issued by elec-
tronic communication under a contract of carriage by a carrier, including information logically 
associated with the electronic transport record by attachments or otherwise linked to the electronic 
transport record contemporaneously with or subsequent to its issue by the carrier, so as to become 
part of the electronic transport record, that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of car-
riage; and

(b) Evidences or contains a contract of carriage.
19. “Negotiable electronic transport record” means an electronic transport record:
(a) That indicates, by wording such as “to order”, or “negotiable”, or other appropriate word-

ing recognized as having the same effect by the law applicable to the record, that the goods have been 
consigned to the order of the shipper or to the order of the consignee, and is not explicitly stated as 
being “non-negotiable” or “not negotiable”; and

(b) The use of which meets the requirements of article 9, paragraph 1.
20. “Non-negotiable electronic transport record” means an electronic transport record that is 

not a negotiable electronic transport record.
21. The “issuance” of a negotiable electronic transport record means the issuance of the record 

in accordance with procedures that ensure that the record is subject to exclusive control from its 
creation until it ceases to have any. effect or validity.

22. The “transfer” of a negotiable electronic transport record means the transfer of exclusive 
control over the record.

23. “Contract particulars” means any information relating to the contract of carriage or to the 
goods (including terms, notations, signatures and endorsements) that is in a transport document or 
an electronic transport record.

24. “Goods” means the wares, merchandise, and articles of every kind whatsoever that a car-
rier undertakes to carry under a contract of carriage and includes the packing and any equipment 
and container not supplied by or on behalf of the carrier.

25. “Ship” means any vessel used to carry goods by sea.
26. “Container” means any type of container, transportable tank or flat, swapbody, or any 

similar unit load used to consolidate goods, and any equipment ancillary to such unit load.
27. “Vehicle” means a road or railroad cargo vehicle.
28. “Freight” means the remuneration payable to the carrier for the carriage of goods under a 

contract of carriage.
29. “Domicile” means (a) a place where a company or other legal person or association of 

natural or legal persons has its (i) statutory seat or place of incorporation or central registered office, 
whichever is applicable, (ii) central administration or (iii) principal place of business, and (b) the 
habitual residence of a natural person.

30. “Competent court” means a court in a Contracting State that, according to the rules on 
the internal allocation of jurisdiction among the courts of that State, may exercise jurisdiction over 
the dispute.

article 2. Interpretation of this Convention
In the interpretation of this Convention, regard is to be had to its international character and 

to the need to promote uniformity in its application and the observance of good faith in interna-
tional trade.
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article 3. Form requirements
The notices, confirmation, consent, agreement, declaration and other communications 

referred to in articles 19, paragraph 2; 23, paragraphs 1 to 4; 36, subparagraphs 1 (b), (c) and (d); 40, 
subparagraph 4 (b); 44; 48, paragraph 3; 51, subparagraph 1 (b); 59, paragraph 1; 63; 66; 67, para-
graph 2; 75, paragraph 4; and 80, paragraphs 2 and 5, shall be in writing. Electronic communica-
tions may be used for these purposes, provided that the use of such means is with the consent of the 
person by which it is communicated and of the person to which it is communicated.

article 4. applicability of defences and limits of liability
1. Any provision of this Convention that may provide a defence for, or limit the liability of, 

the carrier applies in any judicial or arbitral proceeding, whether founded in contract, in tort, or 
otherwise, that is instituted in respect of loss of, damage to, or delay in delivery of goods covered 
by a contract of carriage or for the breach of any other obligation under this Convention against:

(a) The carrier or a maritime performing party;
(b) The master, crew or any other person that performs services on board the ship; or
(c) Employees of the carrier or a maritime performing party.
2. Any provision of this Convention that may provide a defence for the shipper or the docu-

mentary shipper applies in any judicial or arbitral proceeding, whether founded in contract, in tort, 
or otherwise, that is instituted against the shipper, the documentary shipper, or their subcontrac-
tors, agents or employees.

CHaPter 2. SCoPe oF aPPlICatIon

article 5. General scope of application
1. Subject to article 6, this Convention applies to contracts of carriage in which the place of 

receipt and the place of delivery are in different States, and the port of loading of a sea carriage and 
the port of discharge of the same sea carriage are in different States, if, according to the contract of 
carriage, any one of the following places is located in a Contracting State:

(a) The place of receipt;
(b) The port of loading;
(c) The place of delivery; or
(d) The port of discharge.
2. This Convention applies without regard to the nationality of the vessel, the carrier, the per-

forming parties, the shipper, the consignee, or any other interested parties.

Article 6. Specific exclusions
1. This Convention does not apply to the following contracts in liner transportation:
(a) Charter parties; and
(b) Other contracts for the use of a ship or of any space thereon.
2. This Convention does not apply to contracts of carriage in non-liner transportation except 

when:
(a) There is no charter party or other contract between the parties for the use of a ship or of 

any space thereon; and
(b) A transport document or an electronic transport record is issued.

article 7. application to certain parties
Notwithstanding article 6, this Convention applies as between the carrier and the consignee, 

controlling party or holder that is not an original party to the charter party or other contract of car-
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riage excluded from the application of this Convention. However, this Convention does not apply as 
between the original parties to a contract of carriage excluded pursuant to article 6.

CHaPter 3. eleCtronIC tranSPort reCorDS

article 8. Use and effect of electronic transport records 

Subject to the requirements set out in this Convention:
(a) Anything that is to be in or on a transport document under this Convention may be 

recorded in an electronic transport record, provided the issuance and subsequent use of an elec-
tronic transport record is with the consent of the carrier and the shipper; and

(b) The issuance, exclusive control, or transfer of an electronic transport record has the same 
effect as the issuance, possession, or transfer of a transport document.

article 9. Procedures for use of negotiable electronic transport records

1. The use of a negotiable electronic transport record shall be subject to procedures that pro-
vide for:

(a) The method for the issuance and the transfer of that record to an intended holder;
(b) An assurance that the negotiable electronic transport record retains its integrity;.
(c) The manner in which the holder is able to demonstrate that it is the holder; and
(d) The manner of providing confirmation that delivery to the holder has been effected, or 

that, pursuant to articles 10, paragraph 2, or 47, subparagraphs 1 (a) (ii) and (c), the electronic trans-
port record has ceased to have any effect or validity.

2. The procedures in paragraph 1 of this article shall be referred to in the contract particulars 
and be readily ascertainable.

article 10. replacement of negotiable transport document or  
negotiable electronic transport record

1. If a negotiable transport document has been issued and the carrier and the holder agree to 
replace that document by a negotiable electronic transport record:

(a) The holder shall surrender the negotiable transport document, or all of them if more than 
one has been issued, to the carrier;

(b) The carrier shall issue to the holder a negotiable electronic transport record that includes 
a statement that it replaces the negotiable transport document; and

(c) The negotiable transport document ceases thereafter to have any effect or validity.
2. If a negotiable electronic transport record has been issued and the carrier and the holder 

agree to replace that electronic transport record by a negotiable transport document:
(a) The carrier shall issue to the holder, in place of the electronic transport record, a negotia-

ble transport document that includes a statement that it replaces the negotiable electronic transport 
record; and

(b) The electronic transport record ceases thereafter to have any effect or validity.

CHaPter 4. oBlIGatIonS oF tHe CarrIer

article 11. Carriage and delivery of the goods

The carrier shall, subject to this Convention and in accordance with the terms of the contract 
of carriage, carry the goods to the place of destination and deliver them to the consignee.
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article 12. Period of responsibility of the carrier
1. The period of responsibility of the carrier for the goods under this Convention begins when 

the carrier or a performing party receives the goods for carriage and ends when the goods are 
delivered.

2. (a) If the law or regulations of the place of receipt require the goods to be handed over to an 
authority or other third party from which the carrier may collect them, the period of responsibility 
of the carrier begins when the carrier collects the goods from the authority or other third party.

(b) If the law or regulations of the place of delivery require the carrier to hand over the 
goods to an authority or other third party from which the consignee may collect them, the period 
of responsibility of the carrier ends when the carrier hands the goods over to the authority or other 
third party.

3. For the purpose of determining the carrier’s period of responsibility, the parties may agree 
on the time and location of receipt and delivery of the goods, but a provision in a contract of carriage 
is void to the extent that it provides that:

(a) The time of receipt of the goods is subsequent to the beginning of their initial loading 
under the contract of carriage; or

(b) The time of delivery of the goods is prior to the completion of their final unloading under 
the contract of carriage.

Article 13. Specific obligations
1. The carrier shall during the period of its responsibility as defined in article 12, and subject 

to article 26, properly and carefully receive, load, handle, stow, carry, keep, care for, unload and 
deliver the goods.

2. Notwithstanding paragraph 1 of this article, and without prejudice to the other provisions 
in chapter 4 and to chapters 5 to 7, the carrier and the shipper may agree that the loading, handling, 
stowing or unloading of the goods is to be performed by the shipper, the documentary shipper or 
the consignee. Such an agreement shall be referred to in the contract particulars.

Article 14. Specific obligations applicable to the voyage by sea
The carrier is bound before, at the beginning of, and during the voyage by sea to exercise due 

diligence to:
(a) Make and keep the ship seaworthy;
(b) Properly crew, equip and supply the ship and keep the ship so crewed, equipped and sup-

plied throughout the voyage; and
(c) Make and keep the holds and all other parts of the ship in which the goods are carried, 

and any containers supplied by the carrier in or upon which the goods are carried, fit and safe for 
their reception, carriage and preservation.

article 15. Goods that may become a danger
Notwithstanding articles 11 and 13, the carrier or a performing party may decline to receive 

or to load, and may take such other measures as are reasonable, including unloading, destroying, or 
rendering goods harmless, if the goods are, or reasonably appear likely to become during the car-
rier’s period of responsibility, an actual danger to persons, property or the environment.

Article 16. Sacrifice of the goods during the voyage by sea
Notwithstanding articles 11, 13, and 14, the carrier or a performing party may sacrifice goods 

at sea when the sacrifice is reasonably made for the common safety or for the purpose of preserving 
from peril human life or other property involved in the common adventure.
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CHaPter 5. lIaBIlItY oF tHe CarrIer For loSS, DaMaGe or DelaY

article 17. Basis of liability
1. The carrier is liable for loss of or damage to the goods, as well as for delay in delivery, if 

the claimant proves that the loss, damage, or delay, or the event or circumstance that caused or 
contributed to it took place during the period of the carrier’s responsibility as defined in chapter 4.

2. The carrier is relieved of all or part of its liability pursuant to paragraph 1 of this article if it 
proves that the cause or one of the causes of the loss, damage, or delay is not attributable to its fault 
or to the fault of any person referred to in article 18.

3. The carrier is also relieved of all or part of its liability pursuant to paragraph 1 of this article 
if, alternatively to proving the absence of fault as provided in paragraph 2 of this article, it proves 
that one or more of the following events or circumstances caused or contributed to the loss, dam-
age, or delay:

(a) Act of God;
(b) Perils, dangers, and accidents of the sea or other navigable waters;
(c) War, hostilities, armed conflict, piracy, terrorism, riots, and civil commotions;
(d) Quarantine restrictions; interference by or impediments created by governments, public 

authorities, rulers, or people including detention, arrest, or seizure not attributable to the carrier or 
any person referred to in article 18;

(e) Strikes, lockouts, stoppages, or restraints of labour;
(f ) Fire on the ship;
(g) Latent defects not discoverable by due diligence;
(h) Act or omission of the shipper, the documentary shipper, the controlling party, or any 

other person for whose acts the shipper or the documentary shipper is liable pursuant to article 33 
or 34;

(i) Loading, handling, stowing, or unloading of the goods performed pursuant to an agree-
ment in accordance with article 13, paragraph 2, unless the carrier or a performing party performs 
such activity on behalf of the shipper, the documentary shipper or the consignee;

(j) Wastage in bulk or weight or any other loss or damage arising from inherent defect, qual-
ity, or vice of the goods;

(k) Insufficiency or defective condition of packing or marking not performed by or on behalf 
of the carrier;

(1) Saving or attempting to save life at sea;
(m) Reasonable measures to save or attempt to save property at sea;
(n) Reasonable measures to avoid or attempt to avoid damage to the environment; or
(o) Acts of the carrier in pursuance of the powers conferred by articles 15 and 16.
4. Notwithstanding paragraph 3 of this article, the carrier is liable for all or part of the loss, 

damage, or delay:
(a) If the claimant proves that the fault of the carrier or of a person referred to in article 18 

caused or contributed to the event or circumstance on which the carrier relies; or
(b) If the claimant proves that an event or circumstance not listed in paragraph 3 of this 

article contributed to the loss, damage, or delay, and the carrier cannot prove that this event or 
circumstance is not attributable to its fault or to the fault of any person referred to in article 18.

5. The carrier is also liable, notwithstanding paragraph 3 of this article, for all or part of the 
loss, damage, or delay if:

(a) The claimant proves that the loss, damage, or delay was or was probably caused by or 
contributed to by (i) the unseaworthiness of the ship; (ii) the improper crewing, equipping, and 
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supplying of the ship; or (iii) the fact that the holds or other parts of the ship in which the goods are 
carried, or any containers supplied by the carrier in or upon which the goods are carried, were not 
fit and safe for reception, carriage, and preservation of the goods; and

(b) The carrier is unable to prove either that: (i) none of the events or circumstances referred 
to in subparagraph 5 (a) of this article caused the loss, damage, or delay; or (ii) it complied with its 
obligation to exercise due diligence pursuant to article 14.

6. When the carrier is relieved of part of its liability pursuant to this article, the carrier is liable 
only for that part of the loss, damage or delay that is attributable to the event or circumstance for 
which it is liable pursuant to this article.

article 18. liability of the carrier for other persons
The carrier is liable for the breach of its obligations under this Convention caused by the acts 

or omissions of:
(a) Any performing party;
(b) The master or crew of the ship;
(c) Employees of the carrier or a performing party; or
(d) Any other person that performs or undertakes to perform any of the carrier’s obligations 

under the contract of carriage, to the extent that the person acts, either directly or indirectly, at the 
carrier’s request or under the carrier’s supervision or control.

article 19. liability of maritime performing parties
1. A maritime performing party is subject to the obligations and liabilities imposed on the car-

rier under this Convention and is entitled to the carrier’s defences and limits of liability as provided 
for in this Convention if:

(a) The maritime performing party received the goods for carriage in a Contracting State, or 
delivered them in a Contracting State, or performed its activities with respect to the goods in a port 
in a Contracting State; and

(b) The occurrence that caused the loss, damage or delay took place: (i) during the period 
between the arrival of the goods at the port of loading of the ship and their departure from the port 
of discharge from the ship; and either (ii) while the maritime performing party had custody of the 
goods; or (iii) at any other time to the extent that it was participating in the performance of any of 
the activities contemplated by the contract of carriage.

2. If the carrier agrees to assume obligations other than those imposed on the carrier under 
this Convention, or agrees that the limits of its liability are higher than the limits specified under 
this Convention, a maritime performing party is not bound by this agreement unless it expressly 
agrees to accept such obligations or such higher limits.

3. A maritime performing party is liable for the breach of its obligations under this Convention 
caused by the acts or omissions of any person to which it has entrusted the performance of any of 
the carrier’s obligations under the contract of carriage under the conditions set out in paragraph 1 
of this article.

4. Nothing in this Convention imposes liability on the master or crew of the ship or on an 
employee of the carrier or of a maritime performing party.

article 20.  Joint and several liability
1. If the carrier and one or more maritime performing parties are liable for the loss of, dam-

age to, or delay in delivery of the goods, their liability is joint and several but only up to the limits 
provided for under this Convention.

2. Without prejudice to article 61, the aggregate liability of all such persons shall not exceed 
the overall limits of liability under this Convention.
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article 21. Delay
Delay in delivery occurs when the goods are not delivered at the place of destination provided 

for in the contract of carriage within the time agreed.

article 22. Calculation of compensation
1. Subject to article 59, the compensation payable by the carrier for loss of or damage to the 

goods is calculated by reference to the value of such goods at the place and time of delivery estab-
lished in accordance with article 43.

2. The value of the goods is fixed according to the commodity exchange price or, if there is no 
such price, according to their market price or, if there is no commodity exchange price or market 
price, by reference to the normal value of the goods of the same kind and quality at the place of 
delivery.

3. In case of loss of or damage to the goods, the carrier is not liable for payment of any com-
pensation beyond what is provided for in paragraphs 1 and 2 of this article except when the carrier 
and the shipper have agreed to calculate compensation in a different manner within the limits of 
chapter 16.

article 23. notice in case of loss, damage or delay
1. The carrier is presumed, in absence of proof to the contrary, to have delivered the goods 

according to their description in the contract particulars unless notice of loss of or damage to the 
goods, indicating the general nature of such loss or damage, was given to the carrier or the perform-
ing party that delivered the goods before or at the time of the delivery, or, if the loss or damage is not 
apparent, within seven working days at the place of delivery after the delivery of the goods.

2. Failure to provide the notice referred to in this article to the carrier or the performing party 
shall not affect the right to claim compensation for loss of or damage to the goods under this Con-
vention, nor shall it affect the allocation of the burden of proof set out in article 17.

3. The notice referred to in this article is not required in respect of loss or damage that is ascer-
tained in a joint inspection of the goods by the person to which they have been delivered and the 
carrier or the maritime performing party against which liability is being asserted.

4. No compensation in respect of delay is payable unless notice of loss due to delay was given 
to the carrier within twenty-one consecutive days of delivery of the goods.

5. When the notice referred to in this article is given to the performing party that delivered the 
goods, it has the same effect as if that notice was given to the carrier, and notice given to the carrier 
has the same effect as a notice given to a maritime performing party.

6. In the case of any actual or apprehended loss or damage, the parties to the dispute shall give 
all reasonable facilities to each other for inspecting and tallying the goods and shall provide access 
to records and documents relevant to the carriage of the goods.

CHaPter 6. aDDItIonal ProVISIonS relatInG to PartICUlar StaGeS oF CarrIaGe

article 24. Deviation
When pursuant to applicable law a deviation constitutes a breach of the carrier’s obligations, 

such deviation of itself shall not deprive the carrier or a maritime performing party of any defence 
or limitation of this Convention, except to the extent provided in article 61.

article 25. Deck cargo on ships
1. Goods may be carried on the deck of a ship only if:
(a) Such carriage is required by law;
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(b) They are carried in or on containers or vehicles that are fit for deck carriage, and the decks 
are specially fitted to carry such containers or vehicles; or

(c) The carriage on deck is in accordance with the contract of carriage, or the customs, 
usages or practices of the trade in question.

2. The provisions of this Convention relating to the liability of the carrier apply to the loss of, 
damage to or delay in the delivery of goods carried on deck pursuant to paragraph 1 of this article, 
but the carrier is not liable for loss of or damage to such goods, or delay in their delivery, caused by 
the special risks involved in their carriage on deck when the goods are carried in accordance with 
subparagraphs 1 (a) or (c) of this article.

3. If the goods have been carried on deck in cases other than those permitted pursuant to 
paragraph 1 of this article, the carrier is liable for loss of or damage to the goods or delay in their 
delivery that is exclusively caused by their carriage on deck, and is not entitled to the defences pro-
vided for in article 17.

4. The carrier is not entitled to invoke subparagraph 1 (c) of this article against a third party 
that has acquired a negotiable transport document or a negotiable electronic transport record in 
good faith, unless the contract particulars state that the goods may be carried on deck.

5. If the carrier and shipper expressly agreed that the goods would be carried under deck, the 
carrier is not entitled to the benefit of the limitation of liability for any loss of, damage to or delay in 
the delivery of the goods to the extent that such loss, damage, or delay resulted from their carriage 
on deck.

article 26. Carriage preceding or subsequent to sea carriage

When loss of or damage to goods, or an event or circumstance causing a delay in their deliv-
ery, occurs during the carrier’s period of responsibility but solely before their loading onto the ship 
or solely after their discharge from the ship, the provisions of this Convention do not prevail over 
those provisions of another international instrument that, at the time of such loss, damage or event 
or circumstance causing delay:

(a) Pursuant to the provisions of such international instrument would have applied to all or 
any of the carrier’s activities if the shipper had made a separate and direct contract with the carrier 
in respect of the particular stage of carriage where the loss of, or damage to goods, or an event or 
circumstance causing delay in their delivery occurred;

(b) Specifically provide for the carrier’s liability, limitation of liability, or time for suit; and

(c) Cannot be departed from by contract either at all or to the detriment of the shipper under 
that instrument.

CHaPter 7. oBlIGatIonS oF tHe SHIPPer to tHe CarrIer

article 27. Delivery for carriage

1. Unless otherwise agreed in the contract of carriage, the shipper shall deliver the goods 
ready for carriage. In any event, the shipper shall deliver the goods in such condition that they will 
withstand the intended carriage, including their loading, handling, stowing, lashing and securing, 
and unloading, and that they will not cause harm to persons or property.

2. The shipper shall properly and carefully perform any obligation assumed under an agree-
ment made pursuant to article 13, paragraph 2.

3. When a container is packed or a vehicle is loaded by the shipper, the shipper shall properly 
and carefully stow, lash and secure the contents in or on the container or vehicle, and in such a way 
that they will not cause harm to persons or property.
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article 28. Cooperation of the shipper and the carrier in  
providing information and instructions

The carrier and the shipper shall respond to requests from each other to provide information 
and instructions required for the proper handling and carriage of the goods if the information is 
in the requested party’s possession or the instructions are within the requested party’s reasonable 
ability to provide and they are not otherwise reasonably available to the requesting party.

Article 29. Shipper’s obligation to provide information, instructions and documents

1. The shipper shall provide to the carrier in a timely manner such information, instructions 
and documents relating to the goods that are not otherwise reasonably available to the carrier, and 
that are reasonably necessary:

(a) For the proper handling and carriage of the goods, including precautions to be taken by 
the carrier or a performing party; and

(b) For the carrier to comply with law, regulations or other requirements of public authorities 
in connection with the intended carriage, provided that the carrier notifies the shipper in a timely 
manner of the information, instructions and documents it requires.

2. Nothing in this article affects any specific obligation to provide certain information, instruc-
tions and documents related to the goods pursuant to law, regulations or other requirements of pub-
lic authorities in connection with the intended carriage.

Article 30. Basis of shipper’s liability to the carrier

1. The shipper is liable for loss or damage sustained by the carrier if the carrier proves that such 
loss or damage was caused by a breach of the shipper’s obligations under this Convention.

2. Except in respect of loss or damage caused by a breach by the shipper of its obligations 
pursuant to articles 31, paragraph 2, and 32, the shipper is relieved of all or part of its liability if the 
cause or one of the causes of the loss or damage is not attributable to its fault or to the fault of any 
person referred to in article 34.

3. When the shipper is relieved of part of its liability pursuant to this article, the shipper is 
liable only for that part of the loss or damage that is attributable to its fault or to the fault of any 
person referred to in article 34.

article 31. Information for compilation of contract particulars

1. The shipper shall provide to the carrier, in a timely manner, accurate information required 
for the compilation of the contract particulars and the issuance of the transport documents or elec-
tronic transport records, including the particulars referred to in article 36, paragraph 1; the name 
of the party to be identified as the shipper in the contract particulars; the name of the consignee, 
if any; and the name of the person to whose order the transport document or electronic transport 
record is to be issued, if any.

2. The shipper is deemed to have guaranteed the accuracy at the time of receipt by the car-
rier of the information that is provided according to paragraph 1 of this article. The shipper shall 
indemnify the carrier against loss or damage resulting from the inaccuracy of such information.

article 32. Special rules on dangerous goods

When goods by their nature or character are, or reasonably appear likely to become, a danger 
to persons, property or the environment:

(a) The shipper shall inform the carrier of the dangerous nature or character of the goods in 
a timely manner before they are delivered to the carrier or a performing party. If the shipper fails 
to do so and the carrier or performing party does not otherwise have knowledge of their dangerous 
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nature or character, the shipper is liable to the carrier for loss or damage resulting from such failure 
to inform; and

(b) The shipper shall mark or label dangerous goods in accordance with any law, regulations 
or other requirements of public authorities that apply during any stage of the intended carriage of 
the goods. If the shipper fails to do so, it is liable to the carrier for loss or damage resulting from such 
failure.

Article 33. Assumption of shipper’s rights and obligations by the documentary shipper

1. A documentary shipper is subject to the obligations and liabilities imposed on the ship-
per pursuant to this chapter and pursuant to article 55, and is entitled to the shipper’s rights and 
defences provided by this chapter and by chapter 13.

2. Paragraph 1 of this article does not affect the obligations, liabilities, rights or defences of 
the shipper.

article 34. liability of the shipper for other persons

The shipper is liable for the breach of its obligations under this Convention caused by the 
acts or omissions of any person, including employees, agents and subcontractors, to which it has 
entrusted the performance of any of its obligations, but the shipper is not liable for acts or omis-
sions of the carrier or a performing party acting on behalf of the carrier, to which the shipper has 
entrusted the performance of its obligations.

CHaPter 8. tranSPort DoCUMentS anD eleCtronIC tranSPort reCorDS

article 35. Issuance of the transport document or the electronic transport record

Unless the shipper and the carrier have agreed not to use a transport document or an electron-
ic transport record, or it is the custom, usage or practice of the trade not to use one, upon delivery of 
the goods for carriage to the carrier or performing party, the shipper or, if the shipper consents, the 
documentary shipper, is entitled to obtain from the carrier, at the shipper’s option:

(a) A non-negotiable transport document or, subject to article 8, subparagraph (a), a non-
negotiable electronic transport record; or

(b) An appropriate negotiable transport document or, subject to article 8, subparagraph (a), 
a negotiable electronic transport record, unless the shipper and the carrier have agreed not to use a 
negotiable transport document or negotiable electronic transport record, or it is the custom, usage 
or practice of the trade not to use one.

article 36. Contract particulars

1. The contract particulars in the transport document or electronic transport record referred 
to in article 35 shall include the following information, as furnished by the shipper:

(a) A description of the goods as appropriate for the transport;
(b) The leading marks necessary for identification of the goods;
(c) The number of packages or pieces, or the quantity of goods; and
(d) The weight of the goods, if furnished by the shipper.
2. The contract particulars in the transport document or electronic transport record referred 

to in article 35 shall also include:
(a) A statement of the apparent order and condition of the goods at the time the carrier or a 

performing party receives them for carriage;
(b) The name and address of the carrier;
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(c) The date on which the carrier or a performing party received the goods, or on which the 
goods were loaded on board the ship, or on which the transport document or electronic transport 
record was issued; and

(d) If the transport document is negotiable, the number of originals of the negotiable trans-
port document, when more than one original is issued.

3. The contract particulars in the transport document or electronic transport record referred 
to in article 35 shall further include:

(a) The name and address of the consignee, if named by the shipper;
(b) The name of a ship, if specified in the contract of carriage;
(c) The place of receipt and, if known to the carrier, the place of delivery; and
(d) The port of loading and the port of discharge, if specified in the contract of carriage.
4. For the purposes of this article, the phrase “apparent order and condition of the goods” in 

subparagraph 2 (a) of this article refers to the order and condition of the goods based on:
(a) A reasonable external inspection of the goods as packaged at the time the shipper delivers 

them to the carrier or a performing party; and
(b) Any additional inspection that the carrier or a performing party actually performs before 

issuing the transport document or electronic transport record.

article 37. Identity of the carrier
1. If a carrier is identified by name in the contract particulars, any other information in the 

transport document or electronic transport record relating to the identity of the carrier shall have 
no effect to the extent that it is inconsistent with that identification.

2. If no person is identified in the contract particulars as the carrier as required pursuant to 
article 36, subparagraph 2 (b), but the contract particulars indicate that the goods have been loaded 
on board a named ship, the registered owner of that ship is presumed to be the carrier, unless it 
proves that the ship was under a bareboat charter at the time of the carriage and it identifies this 
bareboat charterer and indicates its address, in which case this bareboat charterer is presumed to 
be the carrier. Alternatively, the registered owner may rebut the presumption of being the carrier by 
identifying the carrier and indicating its address. The bareboat charterer may rebut any presump-
tion of being the carrier in the same manner.

3. Nothing in this article prevents the claimant from proving that any person other than a 
person identified in the contract particulars or pursuant to paragraph 2 of this article is the carrier.

article 38. Signature
1. A transport document shall be signed by the carrier or a person acting on its behalf.
2. An electronic transport record shall include the electronic signature of the carrier or a per-

son acting on its behalf. Such electronic signature shall identify the signatory in relation to the elec-
tronic transport record and indicate the carrier’s authorization of the electronic transport record.

Article 39 Deficiencies in the contract particulars
1. The absence or inaccuracy of one or more of the contract particulars referred to in article 36, 

paragraphs 1, 2 or 3, does not of itself affect the legal character or validity of the transport document 
or of the electronic transport record.

2. If the contract particulars include the date but fail to indicate its significance, the date is 
deemed to be:

(a) The date on which all of the goods indicated in the transport document or electronic 
transport record were loaded on board the ship, if the contract particulars indicate that the goods 
have been loaded on board a ship; or



480 XVIII. International trade and investment law

(b) The date on which the carrier or a performing party received the goods, if the contract 
particulars do not indicate that the goods have been loaded on board a ship.

3. If the contract particulars fail to state the apparent order and condition of the goods at the 
time the carrier or a performing party receives them, the contract particulars are deemed to have 
stated that the goods were in apparent good order and condition at the time the carrier or a perform-
ing party received them.

article 40. Qualifying the information relating to the goods in the contract particulars
1. The carrier shall qualify the information referred to in article 36, paragraph 1, to indicate 

that the carrier does not assume responsibility for the accuracy of the information furnished by the 
shipper if:

(a) The carrier has actual knowledge that any material statement in the transport document 
or electronic transport record is false or misleading; or

(b) The carrier has reasonable grounds to believe that a material statement in the transport 
document or electronic transport record is false or misleading.

2. Without prejudice to paragraph 1 of this article, the carrier may qualify the information 
referred to in article 36, paragraph 1, in the circumstances and in the manner set out in paragraphs 
3 and 4 of this article to indicate that the carrier does not assume responsibility for the accuracy of 
the information furnished by the shipper.

3. When the goods are not delivered for carriage to the carrier or a performing party in a closed 
container or vehicle, or when they are delivered in a closed container or vehicle and the carrier or 
a performing party actually inspects them, the carrier may qualify the information referred to in 
article 36, paragraph 1, if:

(a) The carrier had no physically practicable or commercially reasonable means of checking 
the information furnished by the shipper, in which case it may indicate which information it was 
unable to check; or

(b) The carrier has reasonable grounds to believe the information furnished by the shipper to 
be inaccurate, in which case it may include a clause providing what it reasonably considers accurate 
information.

4. When the goods are delivered for carriage to the carrier or a performing party in a closed 
container or vehicle, the carrier may qualify the information referred to in:

(a) Article 36, subparagraphs 1 (a), (b), or (c), if:
 (i) The goods inside the container or vehicle have not actually been inspected by the 

carrier or a performing party; and
 (ii) Neither the carrier nor a performing party otherwise has actual knowledge of its 

contents before issuing the transport document or the electronic transport record; 
and

(b) Article 36, subparagraph 1 (d), if:
 (i) Neither the carrier nor a performing party weighed the container or vehicle, and 

the shipper and the carrier had not agreed prior to the shipment that the container 
or vehicle would be weighed and the weight would be included in the contract 
particulars; or

 (ii) there was no physically practicable or commercially reasonable means of checking 
the weight of the container or vehicle.

article 41. evidentiary effect of the contract particulars
Except to the extent that the contract particulars have been qualified in the circumstances and 

in the manner set out in article 40:



 International carriage of goods by sea 481

(a) A transport document or an electronic transport record is prima facie evidence of the 
carrier’s receipt of the goods as stated in the contract particulars;

(b) Proof to the contrary by the carrier in respect of any contract particulars shall not be 
admissible, when such contract particulars are included in:
 (i) A negotiable transport document or a negotiable electronic transport record that 

is transferred to a third party acting in good faith; or
 (ii) A non-negotiable transport document that indicates that it must be surrendered 

in order to obtain delivery of the goods and is transferred to the consignee acting 
in good faith;

(c) Proof to the contrary by the carrier shall not be admissible against a consignee that in 
good faith has acted in reliance on any of the following contract particulars included in a non-
negotiable transport document or a non-negotiable electronic transport record:
 (i) The contract particulars referred to in article 36, paragraph 1, when such contract 

particulars are furnished by the carrier;
 (ii) The number, type and identifying numbers of the containers, but not the identify-

ing numbers of the container seals; and
 (iii) The contract particulars referred to in article 36, paragraph 2.

article 42. “Freight prepaid”
If the contract particulars contain the statement “freight prepaid” or a statement of a similar 

nature, the carrier cannot assert against the holder or the consignee the fact that the freight has not 
been paid. This article does not apply if the holder or the consignee is also the shipper.

CHaPter 9. DelIVerY oF tHe GooDS

article 43. obligation to accept delivery
When the goods have arrived at their destination, the consignee that demands delivery of the 

goods under the contract of carriage shall accept delivery of the goods at the time or within the time 
period and at the location agreed in the contract of carriage or, failing such agreement, at the time 
and location at which, having regard to the terms of the contract, the customs, usages or practices 
of the trade and the circumstances of the carriage, delivery could reasonably be expected.

article 44. obligation to acknowledge receipt
On request of the carrier or the performing party that delivers the goods, the consignee shall 

acknowledge receipt of the goods from the carrier or the performing party in the manner that 
is customary at the place of delivery. The carrier may refuse delivery if the consignee refuses to 
acknowledge such receipt.

article 45. Delivery when no negotiable transport document or  
negotiable electronic transport record is issued

When neither a negotiable transport document nor a negotiable electronic transport record 
has been issued:

(a) The carrier shall deliver the goods to the consignee at the time and location referred to 
in article 43. The carrier may refuse delivery if the person claiming to be the consignee does not 
properly identify itself as the consignee on the request of the carrier;

(b) If the name and address of the consignee are not referred to in the contract particulars, 
the controlling party shall prior to or upon the arrival of the goods at the place of destination advise 
the carrier of such name and address;
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(c) Without prejudice to article 48, paragraph 1, if the goods are not deliverable because 
(i) the consignee, after having received a notice of arrival, does not, at the time or within the time 
period referred to in article 43, claim delivery of the goods from the carrier after their arrival at the 
place of destination, (ii) the carrier refuses delivery because the person claiming to be the consignee 
does not properly identify itself as the consignee, or (iii) the carrier is, after reasonable effort, unable 
to locate the consignee in order to request delivery instructions, the carrier may so advise the con-
trolling party and request instructions in respect of the delivery of the goods. If, after reasonable 
effort, the carrier is unable to locate the controlling party, the carrier may so advise the shipper and 
request instructions in respect of the delivery of the goods. If, after reasonable effort, the carrier is 
unable to locate the shipper, the carrier may so advise the documentary shipper and request instruc-
tions in respect of the delivery of the goods;

(d) The carrier that delivers the goods upon instruction of the controlling party, the ship-
per or the documentary shipper pursuant to subparagraph (c) of this article is discharged from its 
obligations to deliver the goods under the contract of carriage.

article 46. Delivery when a non-negotiable transport document that  
requires surrender is issued

When a non-negotiable transport document has been issued that indicates that it shall be sur-
rendered in order to obtain delivery of the goods:

(a) The carrier shall deliver the goods at the time and location referred to in article 43 to the 
consignee upon the consignee properly identifying itself on the request of the carrier and surrender 
of the non-negotiable document. The carrier may refuse delivery if the person claiming to be the 
consignee fails to properly identify itself on the request of the carrier, and shall refuse delivery if 
the non-negotiable document is not surrendered. If more than one original of the non-negotiable 
document has been issued, the surrender of one original will suffice and the other originals cease to 
have any effect or validity;

(b) Without prejudice to article 48, paragraph 1, if the goods are not deliverable because 
(i) the consignee, after having received a notice of arrival, does not, at the time or within the time 
period referred to in article 43, claim delivery of the goods from the carrier after their arrival at the 
place of destination, (ii) the carrier refuses delivery because the person claiming to be the consignee 
does not properly identify itself as the consignee or does not surrender the document, or (iii) the 
carrier is, after reasonable effort, unable to locate the consignee in order to request delivery instruc-
tions, the carrier may so advise the shipper and request instructions in respect of the delivery of the 
goods. If, after reasonable effort, the carrier is unable to locate the shipper, the carrier may so advise 
the documentary shipper and request instructions in respect of the delivery of the goods;

(c) The carrier that delivers the goods upon instruction of the shipper or the documentary 
shipper pursuant to subparagraph (b) of, this article is discharged from its obligation to deliver the 
goods under the contract of carriage, irrespective of whether the non-negotiable transport docu-
ment has been surrendered to it.

article 47. Delivery when a negotiable transport document or  
negotiable electronic transport record is issued

1. When a negotiable transport document or a negotiable electronic transport record has been 
issued:

(a) The holder of the negotiable transport document or negotiable electronic transport 
record is entitled to claim delivery of the goods from the carrier after they have arrived at the place 
of destination, in which event the carrier shall deliver the goods at the time and location referred to 
in article 43 to the holder:
 (i) Upon surrender of the negotiable transport document and, if the holder is one of 

the persons referred to in article 1, subparagraph 10 (a) (i), upon the holder prop-
erly identifying itself; or
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 (ii) Upon demonstration by the holder, in accordance with the procedures referred to 
in article 9, paragraph 1, that it is the holder of the negotiable electronic transport 
record;

(b) The carrier shall refuse delivery if the requirements of subparagraph (a) (i) or (a) (ii) of 
this paragraph are not met;

(c) If more than one original of the negotiable transport document has been issued, and the 
number of originals is stated in that document, the surrender of one original will suffice and the 
other originals cease to have any effect or validity. When a negotiable electronic transport record 
has been used, such electronic transport record ceases to have any effect or validity upon delivery 
to the holder in accordance with the procedures required by article 9, paragraph 1.

2. Without prejudice to article 48, paragraph 1, if the negotiable transport document or the 
negotiable electronic transport record expressly states that the goods may be delivered without the 
surrender of the transport document or the electronic transport record, the following rules apply:

(a) If the goods are not deliverable because (i) the holder, after having received a notice of 
arrival, does not, at the time or within the time period referred to in article 43, claim delivery of the 
goods from the carrier after their arrival at the place of destination, (ii) the carrier refuses delivery 
because the person claiming to be a holder does not properly identify itself as one of the persons 
referred to in article 1, subparagraph 10 (a) (i), or (iii) the carrier is, after reasonable effort, unable 
to locate the holder in order to request delivery instructions, the carrier may so advise the shipper 
and request instructions in respect of the delivery of the goods. If, after reasonable effort, the car-
rier is unable to locate the shipper, the carrier may so advise the documentary shipper and request 
instructions in respect of the delivery of the goods;

(b) The carrier that delivers the goods upon instruction of the shipper or the documentary 
shipper in accordance with subparagraph 2 (a) of this article is discharged from its obligation to 
deliver the goods under the contract of carriage to the holder, irrespective of whether the negotiable 
transport document has been surrendered to it, or the person claiming delivery under a negotiable 
electronic transport record has demonstrated, in accordance with the procedures referred to in 
article 9, paragraph 1, that it is the holder;

(c) The person giving instructions under subparagraph 2 (a) of this article shall indemnify 
the carrier against loss arising from its being held liable to the holder under subparagraph 2 (e) of 
this article. The carrier may refuse to follow those instructions if the person fails to provide adequate 
security as the carrier may reasonably request;

(d) A person that becomes a holder of the negotiable transport document or the negotiable 
electronic transport record after the carrier has delivered the goods pursuant to subparagraph 2 (b) 
of this article, but pursuant to contractual or other arrangements made before such delivery acquires 
rights against the carrier under the contract of carriage, other than the right to claim delivery of the 
goods;

(e) Notwithstanding subparagraphs 2 (b) and 2 (d) of this article, a holder that becomes 
a holder after such delivery, and that did not have and could not reasonably have had knowledge 
of such delivery at the time it became a holder, acquires the rights incorporated in the negotiable 
transport document or negotiable electronic transport record. When the contract particulars state 
the expected time of arrival of the goods, or indicate how to obtain information as to whether the 
goods have been delivered, it is presumed that the holder at the time that it became a holder had or 
could reasonably have had knowledge of the delivery of the goods.

article 48. Goods remaining undelivered
1. For the purposes of this article, goods shall be deemed to have remained undelivered only 

if, after their arrival at the place of destination:
(a) The consignee does not accept delivery of the goods pursuant to this chapter at the time 

and location referred to in article 43;
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(b) The controlling party, the holder, the shipper or the documentary shipper cannot be 
found or does not give the carrier adequate instructions pursuant to articles 45, 46 and 47;

(c) The carrier is entitled or required to refuse delivery pursuant to articles 44, 45, 46 and 47;
(d) The carrier is not allowed to deliver the goods to the consignee pursuant to the law or 

regulations of the place at which delivery is requested; or
(e) The goods are otherwise undeliverable by the carrier.
2. Without prejudice to any other rights that the carrier may have against the shipper, control-

ling party or consignee, if the goods have remained undelivered, the carrier may, at the risk and 
expense of the person entitled to the goods, take such action in respect of the goods as circumstances 
may reasonably require, including:

(a) To store the goods at any suitable place;
(b) To unpack the goods if they are packed in containers or vehicles, or to act otherwise in 

respect of the goods, including by moving them; and
(c) To cause the goods to be sold or destroyed in accordance with the practices or pursuant 

to the law or regulations of the place where the goods are located at the time.
3. The carrier may exercise the rights under paragraph 2 of this article only after it has given 

reasonable notice of the intended action under paragraph 2 of this article to the person stated in 
the contract particulars as the person, if any, to be notified of the arrival of the goods at the place of 
destination, and to one of the following persons in the order indicated, if known to the carrier: the 
consignee, the controlling party or the shipper.

4. If the goods are sold pursuant to subparagraph 2 (c) of this article, the carrier shall hold the 
proceeds of the sale for the benefit of the person entitled to the goods, subject to the deduction of 
any costs incurred by the carrier and any other amounts that are due to the carrier in connection 
with the carriage of those goods.

5. The carrier shall not be liable for loss of or damage to goods that occurs during the time 
that they remain undelivered pursuant to this article unless the claimant proves that such loss or 
damage resulted from the failure by the carrier to take steps that would have been reasonable in the 
circumstances to preserve the goods and that the carrier knew or ought to have known that the loss 
or damage to the goods would result from its failure to take such steps.

article 49. retention of goods
Nothing in this Convention affects a right of the carrier or a performing party that may exist 

pursuant to the contract of carriage or the applicable law to retain the goods to secure the payment 
of sums due.

CHaPter 10. rIGHtS oF tHe ControllInG PartY

article 50. exercise and extent of right of control
1. The right of control may be exercised only by the controlling party and is limited to:
(a) The right to give or modify instructions in respect of the goods that do not constitute a 

variation of the contract of carriage;
(b) The right to obtain delivery of the goods at a scheduled port of call or, in respect of inland 

carriage, any place en route; and
(c) The right to replace the consignee by any other person including the controlling party.
2. The right of control exists during the entire period of responsibility of the carrier, as pro-

vided in article 12, and ceases when that period expires.

article 51. Identity of the controlling party and transfer of the right of control
1. Except in the cases referred to in paragraphs 2, 3 and 4 of this article:
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(a) The shipper is the controlling party unless the shipper, when the contract of carriage is 
concluded, designates the consignee, the documentary shipper or another person as the controlling 
party;

(b) The controlling party is entitled to transfer the right of control to another person. The 
transfer becomes effective with respect to the carrier upon its notification of the transfer by the 
transferor, and the transferee becomes the controlling party; and

(c) The controlling party shall properly identify itself when it exercises the right of control.
2. When a non-negotiable transport document has been issued that indicates that it shall be 

surrendered in order to obtain delivery of the goods:
(a) The shipper is the controlling party and may transfer the right of control to the consignee 

named in the transport document by transferring the document to that person without endorse-
ment. If more than one original of the document was issued, all originals shall be transferred in 
order to effect a transfer of the right of control; and

(b) In order to exercise its right of control, the controlling party shall produce the document 
and properly identify itself. If more than one original of the document was issued, all originals shall 
be produced, failing which the right of control cannot be exercised.

3. When a negotiable transport document is issued:
(a) The holder or, if more than one original of the negotiable transport document is issued, 

the holder of all originals is the controlling party;
(b) The holder may transfer the right of control by transferring the negotiable transport 

document to another person in accordance with article 57. If more than one original of that docu-
ment was issued, all originals shall be transferred to that person in order to effect a transfer of the 
right of control; and

(c) In order to exercise the right of control, the holder shall produce the negotiable transport 
document to the carrier, and if the holder is one of the persons referred to in article 1, subparagraph 
10 (a) (i), the holder shall properly identify itself. If more than one original of the document was 
issued, all originals shall be produced, failing which the right of control cannot be exercised.

4. When a negotiable electronic transport record is issued:
(a) The holder is the controlling party;
(b) The holder may transfer the right of control to another person by transferring the nego-

tiable electronic transport record in accordance with the procedures referred to in article 9, para-
graph 1; and

(c) In order to exercise the right of control, the holder shall demonstrate, in accordance with 
the procedures referred to in article 9, paragraph 1, that it is the holder.

Article 52. Carrier’s execution of instructions
1. Subject to paragraphs 2 and 3 of this article, the carrier shall execute the instructions 

referred to in article 50 if:
(a) The person giving such instructions is entitled to exercise the right of control;
(b) The instructions can reasonably be executed according to their terms at the moment that 

they reach the carrier; and
(c) The instructions will not interfere with the normal operations of the carrier, including its 

delivery practices.
2. In any event, the controlling party shall reimburse the carrier for any reasonable additional 

expense that the carrier may incur and shall indemnify the carrier against loss or damage that the 
carrier may suffer as a result of diligently executing any instruction pursuant to this article, includ-
ing compensation that the carrier may become liable to pay for loss of or damage to other goods 
being carried.
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3. The carrier is entitled to obtain security from the controlling party for the amount of addi-
tional expense, loss or damage that the carrier reasonably expects will arise in connection with the 
execution of an instruction pursuant to this article. The carrier may refuse to carry out the instruc-
tions if no such security is provided.

4. The carrier’s liability for loss of or damage to the goods or for delay in delivery resulting 
from its failure to comply with the instructions of the controlling party in breach of its obligation 
pursuant to paragraph 1 of this article shall be subject to articles 17 to 23, and the amount of the 
compensation payable by the carrier shall be subject to articles 59 to 61.

article 53. Deemed delivery
Goods that are delivered pursuant to an instruction in accordance with article 52, paragraph 

1, are deemed to be delivered at the place of destination, and the provisions of chapter 9 relating to 
such delivery apply to such goods.

article 54. Variations to the contract of carriage
1. The controlling party is the only person that may agree with the carrier to variations to the 

contract of carriage other than those referred to in article 50, subparagraphs 1 (b) and (c).
2. Variations to the contract of carriage, including those referred to in article 50, subpara-

graphs 1 (b) and (c), shall be stated in a negotiable transport document or in a non-negotiable trans-
port document that requires surrender, or incorporated in a negotiable electronic transport record, 
or, upon the request of the controlling party, shall be stated in a non-negotiable transport document 
or incorporated in a non-negotiable electronic transport record. If so stated or incorporated, such 
variations shall be signed in accordance with article 38.

article 55. Providing additional information, instructions or documents to carrier
1. The controlling party, on request of the carrier or a performing party, shall provide in a 

timely manner information, instructions or documents relating to the goods not yet provided by the 
shipper and not otherwise reasonably available to the carrier that the carrier may reasonably need 
to perform its obligations under the contract of carriage.

2. If the carrier, after reasonable effort, is unable to locate the controlling party or the control-
ling party is unable to provide adequate information, instructions or documents to the carrier, the 
shipper shall provide them. If the carrier, after reasonable effort, is unable to locate the shipper, the 
documentary shipper shall provide such information, instructions or documents.

article 56. Variation by agreement
The parties to the contract of carriage may vary the effect of articles 50, subparagraphs 1 (b) 

and (c), 50, paragraph 2, and 52. The parties may also restrict or exclude the transferability of the 
right of control referred to in article 51, subparagraph 1 (b).

CHaPter 11. tranSFer oF rIGHtS

article 57. When a negotiable transport document or  
negotiable electronic transport record is issued

1. When a negotiable transport document is issued, the holder may transfer the rights incor-
porated in the document by transferring it to another person:

(a) Duly endorsed either to such other person or in blank, if an order document; or
(b) Without endorsement, if: (i) a bearer document or a blank endorsed document; or (ii) a 

document made out to the order of a named person and the transfer is between the first holder and 
the named person.
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2. When a negotiable electronic transport record is issued, its holder may transfer the rights 
incorporated in it, whether it be made out to order or to the order of a named person, by transferring 
the electronic transport record in accordance with the procedures referred to in article 9, paragraph 1.

article 58. liability of holder
1. Without prejudice to article 55, a holder that is not the shipper and that does not exercise 

any right under the contract of carriage does not assume any liability under the contract of carriage 
solely by reason of being a holder.

2. A holder that is not the shipper and that exercises any right under the contract of carriage 
assumes any liabilities imposed on it under the contract of carriage to the extent that such liabili-
ties are incorporated in or ascertainable from the negotiable transport document or the negotiable 
electronic transport record.

3. For the purposes of paragraphs 1 and 2 of this article, a holder that is not the shipper does 
not exercise any right under the contract of carriage solely because:

(a) It agrees with the carrier, pursuant to article 10, to replace a negotiable transport docu-
ment by a negotiable electronic transport record or to replace a negotiable electronic transport 
record by a negotiable transport document; or

(b) It transfers its rights pursuant to article 57.

CHaPter 12. lIMItS oF lIaBIlItY

article 59. limits of liability
1. Subject to articles 60 and 61, paragraph 1, the carrier’s liability for breaches of its obliga-

tions under this Convention is limited to 875 units of account per package or other shipping unit, 
or 3 units of account per kilogram of the gross weight of the goods that are the subject of the claim 
or dispute, whichever amount is the higher, except when the value of the goods has been declared by 
the shipper and included in the contract particulars, or when a higher amount than the amount of 
limitation of liability set out in this article has been agreed upon between the carrier and the shipper.

2. When goods are carried in or on a container, pallet or similar article of transport used to 
consolidate goods, or in or on a vehicle, the packages or shipping units enumerated in the contract 
particulars as packed in or on such article of transport or vehicle are deemed packages or shipping 
units. If not so enumerated, the goods in or on such article of transport or vehicle are deemed one 
shipping unit.

3. The unit of account referred to in this article is the Special Drawing Right as defined by 
the International Monetary Fund. The amounts referred to in this article are to be converted into 
the national currency of a State according to the value of such currency at the date of judgement or 
award or the date agreed upon by the parties. The value of a national currency, in terms of the Special 
Drawing Right, of a Contracting State that is a member of the International Monetary Fund is to be 
calculated in accordance with the method of valuation applied by the International Monetary Fund 
in effect at the date in question for its operations and transactions. The value of a national currency, 
in terms of the Special Drawing Right, of a Contracting State that is not a member of the Interna-
tional Monetary Fund is to be calculated in a manner to be determined by that State.

article 60. limits of liability for loss caused by delay
Subject to article 61, paragraph 2, compensation for loss of or damage to the goods due to 

delay shall be calculated in accordance with article 22 and liability for economic loss due to delay is 
limited to an amount equivalent to two and one-half times the freight payable on the goods delayed. 
The total amount payable pursuant to this article and article 59, paragraph 1, may not exceed the 
limit that would be established pursuant to article 59, paragraph 1, in respect of the total loss of the 
goods concerned.
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Article 61. Loss of the benefit of limitation of liability

1. Neither the carrier nor any of the persons referred to in article 18 is entitled to the benefit of 
the limitation of liability as provided in article 59, or as provided in the contract of carriage, if the 
claimant proves that the loss resulting from the breach of the carrier’s obligation under this Conven-
tion was attributable to a personal act or omission of the person claiming a right to limit done with 
the intent to cause such loss or recklessly and with knowledge that such loss would probably result.

2. Neither the carrier nor any of the persons mentioned in article 18 is entitled to the benefit 
of the limitation of liability as provided in article 60 if the claimant proves that the delay in delivery 
resulted from a personal act or omission of the person claiming a right to limit done with the intent 
to cause the loss due to delay or recklessly and with knowledge that such loss would probably result.

CHaPter 13. tIMe For SUIt

article 62. Period of time for suit

1. No judicial or arbitral proceedings in respect of claims or disputes arising from a breach of 
an obligation under this Convention may be instituted after the expiration of a period of two years.

2. The period referred to in paragraph 1 of this article commences on the day on which the 
carrier has delivered the goods or, in cases in which no goods have been delivered or only part of 
the goods have been delivered, on the last day on which the goods should have been delivered. The 
day on which the period commences is not included in the period.

3. Notwithstanding the expiration of the period set out in paragraph 1 of this article, one party 
may rely on its claim as a defence or for the purpose of set-off against a claim asserted by the other 
party.

article 63. extension of time for suit

The period provided in article 62 shall not be subject to suspension or interruption, but the 
person against which a claim is made may at any time during the running of the period extend that 
period by a declaration to the claimant. This period may be further extended by another declaration 
or declarations.

article 64. action for indemnity

An action for indemnity by a person held liable may be instituted after the expiration of the 
period provided in article 62 if the indemnity action is instituted within the later of:

(a) The time allowed by the applicable law in the jurisdiction where proceedings are insti-
tuted; or

(b) Ninety days commencing from the day when the person instituting the action for indem-
nity has either settled the claim or been served with process in the action against itself, whichever 
is earlier.

Article 65. Actions against the person identified as the carrier

An action against the bareboat charterer or the person identified as the carrier pursuant to 
article 37, paragraph 2, may be instituted after the expiration of the period provided in article 62 if 
the action is instituted within the later of:

(a) The time allowed by the applicable law in the jurisdiction where proceedings are insti-
tuted; or

(b) Ninety days commencing from the day when the carrier has been identified, or the reg-
istered owner or bareboat charterer has rebutted the presumption that it is the carrier, pursuant to 
article 37, paragraph 2.
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CHaPter 14. JUrISDICtIon

article 66. actions against the carrier
Unless the contract of carriage contains an exclusive choice of court agreement that complies 

with article 67 or 72, the plaintiff has the right to institute judicial proceedings under this Conven-
tion against the carrier:

(a) In a competent court within the jurisdiction of which is situated one of the following 
places:
 (i) The domicile of the carrier;
 (ii) The place of receipt agreed in the contract of carriage;
 (iii) The place of delivery agreed in the contract of carriage; or
 (iv) The port where the goods are initially loaded on a ship or the port where the goods 

are finally discharged from a ship; or
(b) In a competent court or courts designated by an agreement between the shipper and the 

carrier for the purpose of deciding claims against the carrier that may arise under this Convention.

article 67. Choice of court agreements
1. The jurisdiction of a court chosen in accordance with article 66, subparagraph (b), is exclu-

sive for disputes between the parties to the contract only if the parties so agree and the agreement 
conferring jurisdiction:

(a) Is contained in a volume contract that clearly states the names and addresses of the par-
ties and either (i) is individually negotiated or (ii) contains a prominent statement that there is an 
exclusive choice of court agreement and specifies the sections of the volume contract containing that 
agreement; and

(b) Clearly designates the courts of one Contracting State or one or more specific courts of 
one Contracting State. .

2. A person that is not a party to the volume contract is bound by an exclusive choice of court 
agreement concluded in accordance with paragraph 1 of this article only if:

(a) The court is in one of the places designated in article 66, subparagraph (a);
(b) That agreement is contained in the transport document or electronic transport record;
(c) That person is given timely and adequate notice of the court where the action shall be 

brought and that the jurisdiction of that court is exclusive; and
(d) The law of the court seized recognizes that that person may be bound by the exclusive 

choice of court agreement.

article 68. actions against the maritime performing party
The plaintiff has the right to institute judicial proceedings under this Convention against the 

maritime performing party in a competent court within the jurisdiction of which is situated one of 
the following places:

(a) The domicile of the maritime performing party; or
(b) The port where the goods are received by the maritime performing party, the port where 

the goods are delivered by the maritime performing party or the port in which the maritime per-
forming party performs its activities with respect to the goods.

article 69. no additional bases of jurisdiction
Subject to articles 71 and 72, no judicial proceedings under this Convention against the car-

rier or a maritime performing party may be instituted in a court not designated pursuant to article 
66 or 68.
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article 70. arrest and provisional or protective measures
Nothing in this Convention affects jurisdiction with regard to provisional or protective meas-

ures, including arrest. A court in a State in which a provisional or protective measure was taken does 
not have jurisdiction to determine the case upon its merits unless:

(a) The requirements of this chapter are fulfilled; or
(b) An international convention that applies in that State so provides.

article 71. Consolidation and removal of actions
1. Except when there is an exclusive choice of court agreement that is binding pursuant to arti-

cle 67 or 72, if a single action is brought against both the carrier and the maritime performing party 
arising out of a single occurrence, the action may be instituted only in a court designated pursuant 
to both article 66 and article 68. If there is no such court, such action may be instituted in a court 
designated pursuant to article 68, subparagraph (b), if there is such a court.

2. Except when there is an exclusive choice of court agreement that is binding pursuant to 
article 67 or 72, a carrier or a maritime performing party that institutes an action seeking a declara-
tion of non-liability or any other action that would deprive a person of its right to select the forum 
pursuant to article 66 or 68 shall, at the request of the defendant, withdraw that action once the 
defendant has chosen a court designated pursuant to article 66 or 68, whichever is applicable, where 
the action may be recommenced.

article 72. agreement after a dispute has arisen and jurisdiction when  
the defendant has entered an appearance

1. After a dispute has arisen, the parties to the dispute may agree to resolve it in any competent 
court.

2. A competent court before which a defendant appears, without contesting jurisdiction in 
accordance with the rules of that court, has jurisdiction.

article 73. recognition and enforcement
1. A decision made in one Contracting State by a court having jurisdiction under this Convention 

shall be recognized and enforced in another Contracting State in accordance with the law of such latter 
Contracting State when both States have made a declaration in accordance with article 74.

2. A court may refuse recognition and enforcement based on the grounds for the refusal of 
recognition and enforcement available pursuant to its law.

3. This chapter shall not affect the application of the rules of a regional economic integra-
tion organization that is a party to this Convention, as concerns the recognition or enforcement of 
judgements as between member States of the regional economic integration organization, whether 
adopted before or after this Convention.

article 74. application of chapter 14
The provisions of this chapter shall bind only Contracting States that declare in accordance 

with article 91 that they will be bound by them.

CHaPter 15. arBItratIon

article 75. arbitration agreements
1. Subject to this chapter, parties may agree that any dispute that may arise relating to the car-

riage of goods under this Convention shall be referred to arbitration.
2. The arbitration proceedings shall, at the option of the person asserting a claim against the 

carrier, take place at:
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(a) Any place designated for that purpose in the arbitration agreement; or
(b)  Any other place situated in a State where any of the following places is located:

 (i) The domicile of the carrier;
 (ii) The place of receipt agreed in the contract of carriage;
 (iii) The place of delivery agreed in the contract of carriage; or
 (iv) The port where the goods are initially loaded on a ship or the port where the goods 

are finally discharged from a ship.
3. The designation of the place of arbitration in the agreement is binding for disputes between 

the parties to the agreement if the agreement is contained in a volume contract that clearly states 
the names and addresses of the parties and either:

(a) Is individually negotiated; or
(b) Contains a prominent statement that there is an arbitration agreement and specifies the 

sections of the volume contract containing the arbitration agreement.
4. When an arbitration agreement has been concluded in accordance with paragraph 3 of this 

article, a person that is not a party to the volume contract is bound by the designation of the place 
of arbitration in that agreement only if:

(a) The place of arbitration designated in the agreement is situated in one of the places 
referred to in subparagraph 2 (b) of this article;

(b) The agreement is contained in the transport document or electronic transport record;
(c) The person to be bound is given timely and adequate notice of the place of arbitration; 

and
(d) Applicable law permits that person to be bound by the arbitration agreement.
5. The provisions of paragraphs 1, 2, 3 and 4 of this article are deemed to be part of every 

arbitration clause or agreement, and any term of such clause or agreement to the extent that it is 
inconsistent therewith is void.

article 76. arbitration agreement in non-liner transportation

1. Nothing in this Convention affects the enforceability of an arbitration agreement in a con-
tract of carriage in non-liner transportation to which this Convention or the provisions of this 
Convention apply by reason of:

(a) The application of article 7; or
(b) The parties’ voluntary incorporation of this Convention in a contract of carriage that 

would not otherwise be subject to this Convention.
2. Notwithstanding paragraph 1 of this article, an arbitration agreement in a transport docu-

ment or electronic transport record to which this Convention applies by reason of the application of 
article 7 is subject to this chapter unless such a transport document or electronic transport record:

(a) Identifies the parties to and the date of the charter party or other contract excluded from 
the application of this Convention by reason of the application of article 6; and

(b) Incorporates by specific reference the clause in the charter party or other contract that 
contains the terms of the arbitration agreement.

article 77. agreement to arbitrate after a dispute has arisen

Notwithstanding the provisions of this chapter and chapter 14, after a dispute has arisen the 
parties to the dispute may agree to resolve it by arbitration in any place.
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article 78. application of chapter 15
The provisions of this chapter shall bind only Contracting States that declare in accordance 

with article 91 that they will be bound by them.

CHaPter 16. ValIDItY oF ContraCtUal terMS

article 79. General provisions
1. Unless otherwise provided in this Convention, any term in a contract of carriage is void to 

the extent that it:
(a) Directly or indirectly excludes or limits the obligations of the carrier or a maritime per-

forming party under this Convention;
(b) Directly or indirectly excludes or limits the liability of the carrier or a maritime perform-

ing party for breach of an obligation under this Convention; or
(c) Assigns a benefit of insurance of the goods in favour of the carrier or a person referred to 

in article 18.
2. Unless otherwise provided in this Convention, any term in a contract of carriage is void to 

the extent that it:
(a) Directly or indirectly excludes, limits or increases the obligations under this Convention 

of the shipper, consignee, controlling party, holder or documentary shipper; or
(b) Directly or indirectly excludes, limits or increases the liability of the shipper, consignee, 

controlling party, holder or documentary shipper for breach of any of its obligations under this 
Convention.

article 80. Special rules for volume contracts
1. Notwithstanding article 79, as between the carrier and the shipper, a volume contract to 

which this Convention applies may provide for greater or lesser rights, obligations and liabilities 
than those imposed by this Convention.

2. A derogation pursuant to paragraph 1 of this article is binding only when:
(a) The volume contract contains a prominent statement that it derogates from this Conven-

tion;
(b) The volume contract is (i) individually negotiated or (ii) prominently specifies the sec-

tions of the volume contract containing the derogations;
(c) The shipper is given an opportunity and notice of the opportunity to conclude a contract 

of carriage on terms and conditions that comply with this Convention without any derogation under 
this article; and

(d) The derogation is neither (i) incorporated by reference from another document nor (ii) 
included in a contract of adhesion that is not subject to negotiation.

3. A carrier’s public schedule of prices and services, transport document, electronic transport 
record or similar document is not a volume contract pursuant to paragraph 1 of this article, but a 
volume contract may incorporate such documents by reference as terms of the contract.

4. Paragraph 1 of this article does not apply to rights and obligations provided in articles 14, 
subparagraphs (a) and (b), 29 and 32 or to liability arising from the breach thereof, nor does it apply 
to any liability arising from an act or omission referred to in article 61.

5. The terms of the volume contract that derogate from this Convention, if the volume contract 
satisfies the requirements of paragraph 2 of this article, apply between the carrier and any person 
other than the shipper provided that:

(a) Such person received information that prominently states that the volume contract dero-
gates from this Convention and gave its express consent to be bound by such derogations; and



 International carriage of goods by sea 493

(b) Such consent is not solely set forth in a carrier’s public schedule of prices and services, 
transport document or electronic transport record.

6. The party claiming the benefit of the derogation bears the burden of proof that the condi-
tions for derogation have been fulfilled.

article 81. Special rules for live animals and certain other goods

Notwithstanding article 79 and without prejudice to article 80, the contract of carriage may 
exclude or limit the obligations or the liability of both the carrier and a maritime performing party if:

(a) The goods are live animals, but any such exclusion or limitation will not be effective if the 
claimant proves that the loss of or damage to the goods, or delay in delivery, resulted from an act 
or omission of the carrier or of a person referred to in article 18, done with the intent to cause such 
loss of or damage to the goods or such loss due to delay or done recklessly and with knowledge that 
such loss or damage or such loss due to delay would probably result; or

(b) The character or condition of the goods or the circumstances and terms and conditions 
under which the carriage is to be performed are such as reasonably to justify a special agreement, 
provided that such contract of carriage is not related to ordinary commercial shipments made in 
the ordinary course of trade and that no negotiable transport document or negotiable electronic 
transport record is issued for the carriage of the goods.

CHaPter 17. MatterS not GoVerneD BY tHIS ConVentIon

article 82. International conventions governing the carriage of goods by  
other modes of transport

Nothing in this Convention affects the application of any of the following international con-
ventions in force at the time this Convention enters into force, including any future amendment to 
such conventions, that regulate the liability of the carrier for loss of or damage to the goods:

(a) Any convention governing the carriage of goods by air to the extent that such convention 
according to its provisions applies to any part of the contract of carriage;

(b) Any convention governing the carriage of goods by road to the extent that such conven-
tion according to its provisions applies to the carriage of goods that remain loaded on a road cargo 
vehicle carried on board a ship;

(c) Any convention governing the carriage of goods by rail to the extent that such convention 
according to its provisions applies to carriage of goods by sea as a supplement to the carriage by rail; 
or

(d) Any convention governing the carriage of goods by inland waterways to the extent that 
such convention according to its provisions applies to a carriage of goods without trans-shipment 
both by inland waterways and sea.

article 83.  Global limitation of liability

Nothing in this Convention affects the application of any international convention or national 
law regulating the global limitation of liability of vessel owners.

article 84. General average

Nothing in this Convention affects the application of terms in the contract of carriage or provi-
sions of national law regarding the adjustment of general average. .

article 85. Passengers and luggage

This Convention does not apply to a contract of carriage for passengers and their luggage.
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article 86. Damage caused by nuclear incident
No liability arises under this Convention for damage caused by a nuclear incident if the opera-

tor of a nuclear installation is liable for such damage:
(a) Under the Paris Convention on Third Party Liability in the Field of Nuclear Energy of 

29 July 1960 as amended by the Additional Protocol of 28 January 1964 and by the Protocols of 
16 November 1982 and 12 February 2004, the Vienna Convention on Civil Liability for Nuclear 
Damage of 21 May 1963 as amended by the Joint Protocol Relating to the Application of the Vienna 
Convention and the Paris Convention of 21 September 1988 and as amended by the Protocol to 
Amend the 1963 Vienna Convention on Civil Liability for Nuclear Damage of 12 September 1997, 
or the Convention on Supplementary Compensation for Nuclear Damage of 12 September 1997, 
including any amendment to these conventions and any future convention in respect of the liability 
of the operator of a nuclear installation for damage caused by a nuclear incident; or

(b) Under national law applicable to the liability for such damage, provided that such law is 
in all respects as favourable to persons that may suffer damage as either the Paris or Vienna Conven-
tions or the Convention on Supplementary Compensation for Nuclear Damage.

CHaPter 18. FInal ClaUSeS

article 87. Depositary
The Secretary-General of the United Nations is hereby designated as the depositary of this 

Convention.

Article 88. Signature, ratification, acceptance, approval or accession
1. This Convention is open for signature by all States at Rotterdam, the Netherlands, on 23 Sep-

tember 2009, and thereafter at the Headquarters of the United Nations in New York.
2. This Convention is subject to ratification, acceptance or approval by the signatory States.
3. This Convention is open for accession by all States that are not signatory States as from the 

date it is open for signature.
4. Instruments of ratification, acceptance, approval and accession are to be deposited with the 

Secretary-General of the United Nations.

article 89. Denunciation of other conventions
1. A State that ratifies, accepts, approves or accedes to this Convention and is a party to the 

International Convention for the Unification of certain Rules of Law relating to Bills of Lading 
signed at Brussels on 25 August 1924, to the Protocol to amend the International Convention for 
the Unification of certain Rules of Law relating to Bills of Lading, signed at Brussels on 23 February 
1968, or to the Protocol to amend the International Convention for the Unification of certain Rules 
of Law relating to Bills of Lading as Modified by the Amending Protocol of 23 February 1968, signed 
at Brussels on 21 December 1979, shall at the same time denounce that Convention and the protocol 
or protocols thereto to which it is a party by notifying the Government of Belgium to that effect, with 
a declaration that the denunciation is to take effect as from the date when this Convention enters 
into force in respect of that State.

2. A State that ratifies, accepts, approves or accedes to this Convention and is a party to the 
United Nations Convention on the Carriage of Goods by Sea concluded at Hamburg on 31 March 
1978 shall at the same time denounce that Convention by notifying the Secretary-General of the 
United Nations to that effect, with a declaration that the denunciation is to take effect as from the 
date when this Convention enters into force in respect of that State.

3. For the purposes of this article, ratifications, acceptances, approvals and accessions in 
respect of this Convention by States parties to the instruments listed in paragraphs 1 and 2 of this 
article that are notified to the depositary after this Convention has entered into force are not effective 
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until such denunciations as may be required on the part of those States in respect of these instru-
ments have become effective. The depositary of this Convention shall consult with the Government 
of Belgium, as the depositary of the instruments referred to in paragraph 1 of this article, so as to 
ensure necessary coordination in this respect.

article 90. reservations
No reservation is permitted to this Convention.

article 91. Procedure and effect of declarations
1. The declarations permitted by articles 74 and 78 may be made at any time. The initial decla-

rations permitted by article 92, paragraph 1, and article 93, paragraph 2, shall be made at the time 
of signature, ratification, acceptance, approval or accession. No other declaration is permitted under 
this Convention.

2. Declarations made at the time of signature are subject to confirmation upon ratification, 
acceptance or approval.

3. Declarations and their confirmations are to be in writing and to be formally notified to the 
depositary.

4. A declaration takes effect simultaneously with the entry into force of this Convention in 
respect of the State concerned. However, a declaration of which the depositary receives formal noti-
fication after such entry into force takes effect on the first day of the month following the expiration 
of six months after the date of its receipt by the depositary.

5. Any State that makes a declaration under this Convention may withdraw it at any time by 
a formal notification in writing addressed to the depositary. The withdrawal of a declaration, or its 
modification where permitted by this Convention, takes effect on the first day of the month follow-
ing the expiration of six months after the date of the receipt of the notification by the depositary.

article 92. effect in domestic territorial units
1. If a Contracting State has two or more territorial units in which different systems of law are 

applicable in relation to the matters dealt with in this Convention, it may, at the time of signature, 
ratification, acceptance, approval or accession, declare that this Convention is to extend to all its ter-
ritorial units or only to one or more of them, and may amend its declaration by submitting another 
declaration at any time.

2. These declarations are to be notified to the depositary and are to state expressly the territo-
rial units to which the Convention extends.

3. When a Contracting State has declared pursuant to this article that this Convention extends 
to one or more but not all of its territorial units, a place located in a territorial unit to which this 
Convention does not extend is not considered to be in a Contracting State for the purposes of this 
Convention.

4. If a Contracting State makes no declaration pursuant to paragraph 1 of this article, the 
Convention is to extend to all territorial units of that State.

article 93. Participation by regional economic integration organizations
1. A regional economic integration organization that is constituted by sovereign States and 

has competence over certain matters governed by this Convention may similarly sign, ratify, accept, 
approve or accede to this Convention. The regional economic integration organization shall in that 
case have the rights and obligations of a Contracting State, to the extent that that organization has 
competence over matters governed by this Convention. When the number of Contracting States 
is relevant in this Convention, the regional economic integration organization does not count as a 
Contracting State in addition to its member States which are Contracting States.
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2. The regional economic integration organization shall, at the time of signature, ratification, 
acceptance, approval or accession, make a declaration to the depositary specifying the matters gov-
erned by this Convention in respect of which competence has been transferred to that organization 
by its member States. The regional economic integration organization shall promptly notify the 
depositary of any changes to the distribution of competence, including new transfers of competence, 
specified in the declaration pursuant to this paragraph.

3. Any reference to a “Contracting State” or “Contracting States” in this Convention applies 
equally to a regional economic integration organization when the context so requires.

article 94. entry into force

1. This Convention enters into force on the first day of the month following the expiration of 
one year after the date of deposit of the twentieth instrument of ratification, acceptance, approval 
or accession.

2. For each State that becomes a Contracting State to this Convention after the date of the 
deposit of the twentieth instrument of ratification, acceptance, approval or accession, this Conven-
tion enters into force on the first day of the month following the expiration of one year after the 
deposit of the appropriate instrument on behalf of that State.

3. Each Contracting State shall apply this Convention to contracts of carriage concluded on or 
after the date of the entry into force of this Convention in respect of that State.

article 95. revision and amendment

1. At the request of not less than one third of the Contracting States to this Convention, the 
Secretary-General of the United Nations shall convene a conference of the Contracting States for 
revising or amending it.

2. Any instrument of ratification, acceptance, approval or accession deposited after the entry 
into force of an amendment to this Convention is deemed to apply to the Convention as amended.

article 96. Denunciation of this Convention

1. A Contracting State may denounce this Convention at any time by means of a notification 
in writing addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of one 
year after the notification is received by the depositary. If a longer period is specified in the notifica-
tion, the denunciation takes effect upon the expiration of such longer period after the notification 
is received by the depositary.

Done at New York, this eleventh day of December two thousand and eight, in a single original, 
of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic.

In witness whereof the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed this Convention.
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Development

148. CHarter oF eConoMIC rIGHtS anD DUtIeS oF StateS
General assembly resolution 3281 (XXIX) of 12 December 1974

Preamble
The General Assembly,
Reaffirming the fundamental purposes of the United Nations, in particular the maintenance 

of international peace and security, the development of friendly relations among nations and the 
achievement of international co-operation in solving international problems in the economic and 
social fields,

Affirming the need for strengthening international co-operation for development,
Declaring that it is a fundamental purpose of the present Charter to promote the establishment 

of the new international economic order, based on equality, sovereign equality, interdependence, 
common interest and co-operation among all States, irrespective of their economic and social sys-
tems,

Desirous of contributing to the criterion of conditions for:
a. The attainment of wider prosperity among all countries and of higher standards of living 

for all peoples,
b. The promotion by the entire international community of the economic and social progress 

of all countries, especially developing countries,
c. The encouragement of co-operation, on the basis of mutual advantage and equitable benefits 

for all peace-loving States which are willing to carry out the provisions of the present Charter, in the 
economic, trade, scientific and technical fields, regardless of political, economic or social systems,

d. The overcoming of main obstacles in the way of economic development of the developing 
countries,

e. The acceleration of the economic growth of developing countries with a view to bridging the 
economic gap between developing and developed countries,

f. The protection, preservation and enhancement of the environment,
Mindful of the need to establish and maintain a just and equitable economic and social order 

through:
a. The achievement of more rational and equitable international economic relations and the 

encouragement of structural changes in the world economy,
b. The creation of conditions which permit the further expansion of trade and intensification 

of economic co-operation among all nations,
c. The strengthening of the economic independence of developing countries,
d. The establishment and promotion of international economic relations, taking into account 

the agreed differences in development of the developing countries and their specific needs,
Determined to promote collective economic security for development, in particular of the 

developing countries, with strict respect for the sovereign equality of each State and through the 
co-operation of the entire international community,

Considering that genuine co-operation among States, based on joint consideration of and con-
certed action regarding international economic problems, is essential for fulfilling the international 
community’s common desire to achieve a just and rational development of all parts of the world.

Stressing the importance of ensuring appropriate conditions for the conduct of normal eco-
nomic relations among all States, irrespective of differences in social and economic systems, and 
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for the full respect of the rights of all peoples, as well as strengthening instruments of international 
economic co-operation as a means for the consolidation of peace for the benefit of all.

Convinced of the need to develop a system of international economic relations on the basis of 
sovereign equality, mutual and equitable benefit and the close interrelationship of the interests of 
all States,

Reiterating that the responsibility for the development of every country rests primarily upon 
itself but that concomitant and effective international cooperation is an essential factor for the full 
achievement of its own development goals.

Firmly convinced of the urgent need to evolve a substantially improved system of international 
economic relations,

Solemnly adopts the present Charter of Economic Rights and Duties of States.

CHaPter I. FUnDaMentalS oF InternatIonal eConoMIC relatIonS

Economic as well as political and other relations among States shall be governed, inter alia, by 
the following principles:

a. Sovereignty, territorial integrity and political independence of States;
b. Sovereign equality of all States;
c. Non-aggression;
d. Non-intervention;
e. Mutual and equitable benefit;
f. Peaceful coexistence;
g. Equal rights and self-determination of peoples;
h. Peaceful settlement of disputes;
i. Remedying of injustices which have been brought about by force and which deprive a nation 

of the natural means necessary for its normal development;
j. Fulfillment in good faith of international obligations;
k. Respect for human rights and international obligations;
l. No attempt to seek hegemony and spheres of influence;
m. Promotion of international social justice;
n. International co-operation for development;
o. Free access to and from the sea by land-locked countries within the framework of the above 

principles.
CHaPter II. eConoMIC rIGHtS anD DUtIeS oF StateS

article 1
Every State has the sovereign and inalienable right to choose its economic system as well as 

it political, social and cultural systems in accordance with the will of its people, without outside 
interference, coercion or threat in any form whatsoever.

article 2
1. Every State has and shall freely exercise full permanent sovereignty, including possession, 

use and disposal, over all its wealth, natural resources and economic activities.
2. Each State has the right:
a. To regulate and exercise authority over foreign investment within its national jurisdiction in 

accordance with its laws and regulations and in conformity with its national objectives and priori-
ties. No State shall be compelled to grant preferential treatment to foreign investment;
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b. To regulate and supervise the activities of transnational corporations within its national 
jurisdiction and take measures to ensure that such activities comply with its laws, rules and regu-
lations and conform with its economic and social policies. Transnational corporations shall not 
intervene in the internal affairs of a host State. Every State should, with full regard for its sovereign 
rights, cooperate with other States in the exercise of the right set forth in this subparagraph;

c. To nationalize, expropriate or transfer ownership of foreign property, in which case appro-
priate compensation should be paid by the State adopting such measures, taking into account its 
relevant laws and regulations and all circumstances that the State considers pertinent. In any case 
where the question of compensation gives rise to a controversy, it shall be settled under the domestic 
law of the nationalizing State and by its tribunals, unless it is freely and mutually agreed by all States 
concerned that other peaceful means be sought on the basis of the sovereign equality of States and 
in accordance with the principle of free choice of means.

article 3

In the exploitation of natural resources shared by two or more countries, each State must co-
operate on the basis of a system of information and prior consultations in order to achieve optimum 
use of such resources without causing damage to the legitimate interest of others.

article 4

Every State has the right to engage in international trade and other forms of economic co-  
operation irrespective of any differences in political, economic and social systems. No State shall 
be subjected to discrimination of any kind based solely on such differences. In the pursuit of inter-
national trade and other forms of economic co-operation, every State is free to choose the forms of 
organization of its foreign economic relations and to enter into bilateral and multilateral arrange-
ments consistent with its international obligations and with the needs of international economic 
co-operation.

article 5

All States have the right to associate in organizations of primary commodity producers in 
order to develop their national economies, to achieve stable financing for their development and, 
in pursuance of their aims, to assist in the promotion of sustained growth of the world economy. In 
particular accelerating the development of developing countries. Correspondingly, all States have 
the duty to respect that right by refraining from applying economic and political measures that 
would limit it.

article 6

It is the duty of States to contribute to the development of international trade of goods, par-
ticularly by means of arrangements and by the conclusion of long-term multilateral commodity 
agreements, where appropriate, and taking into account the interest of producers and consumers. 
All States share the responsibility to promote the regular flow and access of all commercial goods 
traded at stable, remunerative and equitable prices, thus contributing to the equitable development 
of the world economy, taking into account, in particular, the interests of developing countries.

article 7

Every State has the primary responsibility to promote the economic, social and cultural devel-
opment of its people. To this end, each State has the right and the responsibility to choose its means 
and goals of development, fully to mobilize and use its resources, to implement progressive eco-
nomic and social reforms and to ensure the full participation of its people in the process and benefits 
of development. All States have the duty, individually and collectively, to co-operate in eliminating 
obstacles that hinder such mobilization and use.
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article 8
States should co-operate in facilitating more rational and equitable international economic 

relations and in encouraging structural changes in the context of a balanced world economy in 
harmony with the needs and interests of all countries, especially developing countries, and should 
take appropriate measures to this end.

article 9
All States have the responsibility to co-operate in the economic, social, cultural, scientific 

and technological fields for the promotion of economic and social progress throughout the world, 
especially that of the developing countries.

article 10
All States are juridically equal and, as equal members of the international community, have 

the right to participate fully and effectively in the international decision-making process in the 
solution of world economic, financial and monetary problems, inter alia, through the appropriate 
international organizations in accordance with their existing and evolving rules, and to share in 
the benefits resulting therefrom.

article 11
All States should co-operate to strengthen and continuously improve the efficiency of inter-

national organizations in implementing measures to stimulate the general economic progress of 
all countries, particularly of developing countries, and therefore should co -operate to adapt them, 
when appropriate, to the changing needs of international economic co-operation.

article 12
1. States have the right, in agreement with the parties concerned, to participate in subregional, 

regional interregional co-operation in the pursuit of their economic and social development. All 
States engaged in such co-operation have the duty to ensure that the policies of those groupings to 
which they belong correspond to the provisions of the present Charter and are outward-looking, 
consistent with their international obligations and with the needs of international economic co-
operation, and have full regard for the legitimate interests of third countries, especially developing 
countries.

2. In the case of groupings to which the States concerned have transferred or may transfer cer-
tain competences as regards matters that come within the scope of the present Charter, its provisions 
shall also apply to those groupings in regard to such matters, consistent with the responsibilities of 
such States as members of such groupings. Those States shall co -operate in the observance by the 
groupings of the provisions of this Charter.

article 13
1. Every State has the right to benefit from the advances and development in science and tech-

nology for the acceleration of its economic and social development.
2. All States should promote international scientific and technological co-operation and the 

transfer of technology, with proper regard for all legitimate interests including, inter alia, the rights 
and duties of holders, suppliers and recipients of technology. In particular, all States should facili-
tate the access of developing countries to the achievements of modern science and technology, the 
transfer of technology and the creation of indigenous technology for the benefit of the developing 
countries in forms and in accordance with procedures which are suited to their economies and 
their needs.

3. Accordingly, developed countries should co-operate with the developing countries in the 
establishment, strengthening and development of their scientific and technological infrastructures 
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and their scientific research and technological activities so as to help to expand and transform the 
economies of developing countries.

4. All Sates should co-operate in research with a view to evolving further internationally 
accepted guidelines or regulations for the transfer of technology, taking fully into account the inter-
est of developing countries.

article 14
Every State has the duty to co-operate in promoting a steady and increasing expansion and 

liberalization of world trade and an improvement in the welfare and living standards of all peoples, 
in particular those of developing countries. Accordingly, all States should co -operate, inter alia, 
towards the progressive dismantling of obstacles to trade and the improvement of the international 
framework for the conduct of world trade and, to these ends, co-ordinated efforts shall be made to 
solve in an equitable way the trade problems of all countries, taking into account the specific trade 
problems of the developing countries. In this connexion, States shall take measures aimed at secur-
ing additional benefits for the international trade of developing countries so as to achieve a substan-
tial increase in their foreign exchange earnings, the diversification of their exports, the acceleration 
of the rate of growth of their trade, taking into account their development needs, an improvement in 
the possibilities for these countries to participate in the expansion of world trade and a balance more 
favourable to developing countries in the sharing of the advantages resulting from this expansion, 
through, in the largest possible measure, a substantial improvement in the conditions of access for 
the products of interest to the developing countries and, wherever appropriate, measures designed 
to attain stable, equitable and remunerative prices for primary products.

article 15
All States have the duty to promote the achievement of general and complete disarmament 

under effective international control and to utilize the resources released by effective disarmament 
measures for the economic and social development of countries, allocating a substantial portion of 
such resources as additional means for the development needs of developing countries.

article 16
1. It is the right and duty of all States, individually and collectively, to eliminate colonialism, 

apartheid, racial discrimination, neo-colonialism and all forms of foreign aggression, occupation 
and domination, and the economic and social consequences thereof, as a prerequisite for develop-
ment. States which practise such coercive policies are economically responsible to the countries, 
territories and peoples affected for the restitution and full compensation for the exploitation and 
depletion of, and damages to, the natural and all other resources of those countries, territories and 
peoples. It is the duty of all States to extend assistance to them.

2. No State has the right to promote or encourage investments that may constitute an obstacle 
to the liberation of a territory occupied by force.

article 17
International co-operation for development is the shared goal and common duty of all States. 

Every State should co-operate with the efforts of developing countries to accelerate their economic 
and social development by providing favourable external conditions and by extending active assis-
tance to them, consistent with their development needs and objectives, with strict respect for the 
sovereign equality of States and free of any conditions derogating from their sovereignty.

article 18
Developed countries should extend, improve and enlarge the system of generalized non -

reciprocal and non-discriminatory tariff preferences to the developing countries consistent with 
the relevant agreed conclusions and relevant decisions as adopted on this subject, in the framework 
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of the competent international organizations. Developed countries should also give serious consid-
eration to the adoption of other differential measures, in areas where this is feasible and appropriate 
and in ways which will provide special and more favourable treatment, in order to meet the trade 
and development needs of the developing countries. In the conduct of international economic rela-
tions the developed countries should endeavour to avoid measures having a negative effect on the 
development of the national economies of the developing countries, as promoted by generalized 
tariff preferences and other generally agreed differential measures in their favour.

article 19
With a view to accelerating the economic growth of developing countries and bridging the 

economic gap between developed and developing countries, developed countries should grant gen-
eralized preferential, non-reciprocal and non-discriminatory treatment to developing countries in 
those fields of international economic co-operation where it may be feasible.

article 20
Developing countries should, in their efforts to increase their over-all trade, give due attention 

to the possibility of expanding their trade with socialist countries, by granting to these countries con-
ditions for trade not inferior to those granted normally to the developed market economy countries.

article 21
Developing countries should endeavour to promote the expansion of their mutual trade and 

to this end may, in accordance with the existing and evolving provisions and procedures of interna-
tional agreements where applicable, grant trade preferences to other developing countries without 
being obliged to extend such preferences to developed countries, provided these arrangements do 
not constitute an impediment to general trade liberalization and expansion.

article 22
1. All States should respond to the generally recognized or mutually agreed development 

needs and objectives of developing countries by promoting increased net flows of real resources to 
the developing countries from all sources, taking into account any obligations and commitments 
undertaken by the States concerned, in order to reinforce the efforts of developing countries to 
accelerate their economic and social development.

2. In this context, consistent with the aims and objectives mentioned above and taking into 
account any obligations and commitments undertaken in this regard, it should be their endeavour 
to increase the net amount of financial flows from official sources to developing countries and to 
improve the terms and conditions thereof.

3. The flow of development assistance resources should include economic and technical assis-
tance.

article 23
To enhance the effective mobilization of their own resources, the developing countries should 

strengthen their economic co-operation and expand their mutual trade so as to accelerate their 
economic and social development. All countries, especially developed countries, individually as well 
as through the competent international organizations of which they are members, should provide 
appropriate and effective support and co -operation.

article 24
All States have the duty to conduct their mutual economic relations in a manner which takes 

into account the interest of other countries. In particular, all States should avoid prejudicing the 
interests of developing countries.
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article 25
In furtherance of world economic development, the international community, especially its 

developed members, shall pay special attention to the particular needs and problems of the least 
developed among the developing countries, of land-locked developing countries and also island 
developing countries, with a view to helping them to overcome their particular difficulties and thus 
contribute to their economic and social development.

article 26
All States have the duty to coexist in tolerance and live together in peace, irrespective of dif-

ferences in political, economic, social and cultural systems, and to facilitate trade between States 
having different economic and social systems. International trade should be conducted without 
prejudice to generalized non-discriminatory and non-reciprocal preferences in favour of developing 
countries, on the basis of mutual advantage, equitable benefits and the exchange of most-favoured-
nation treatment.

article 27
1. Every State has the right to enjoy fully the benefits of world invisible trade and to engage in 

the expansion of such trade.
2. World invisible trade, based on efficiency and mutual and equitable benefit, furthering the 

expansion of the world economy, is the common goal of all States. The role of developing countries 
in world invisible trade should be enhanced and strengthened consistent with the above objectives, 
particular attention being paid to the special needs of developing countries.

3. All States should co-operate with developing countries in their endeavours to increase their 
capacity to earn foreign exchange from invisible transactions, in accordance with the potential and 
needs of each developing country and consistent with the objectives mentioned above.

article 28
All States have the duty to co-operate in achieving adjustments in the prices of exports of 

developing countries in relation to prices of their imports so as to promote just and equitable terms 
of trade for them, in a manner which is remunerative for producers and equitable for producers and 
consumers.

CHaPter III. CoMMon reSPonSIBIlItIeS toWarDS tHe InternatIonal CoMMUnItY

article 29
The sea-bed and ocean floor and the subsoil thereof, beyond the limits of national jurisdiction, 

as well as the resources of the area, are the common heritage of mankind. On the basis of the princi-
ples adopted by the General Assembly in resolution 2749 (XXV) of 17 December 1970, all States shall 
ensure that the exploration of the area and exploitation of its resources are carried out exclusively 
for peaceful purposes and that the benefits derived therefore are shared equitably by all States, tak-
ing into account the particular interest and needs of developing countries; an international regime 
applying to the area and its resources and including appropriate international machinery to give 
effect to its provisions shall be established by an international treaty of a universal character, gener-
ally agreed upon.

article 30
The protection, preservation and enhancement of the environment for the present and future 

generations is the responsibility of all States. All States shall endeavour to establish their own envi-
ronment and development policies in conformity with such responsibility. The environmental poli-
cies of all States should enhance and not adversely affect the present and future development poten-
tial of developing countries. All States have the responsibility to ensure that activities within their 
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jurisdiction or control do not cause damage to the environment of other States or of areas beyond 
the limits of national jurisdiction. All States should co-operate in evolving international norms and 
regulations in the field of the environment.

CHaPter IV. FInal ProVISIonS

article 31
All States have the duty to contribute to the balanced expansion of the world economy, taking 

duly into account the close interrelationship between the well-being of the developed countries and 
the growth and development of the developing countries, and the fact that the prosperity of the 
international community as a whole depends upon the prosperity of its constituent parts.

article 32
No State may use or encourage the use of economic, political or any other type of measures 

to coerce another State in order to obtain from it the subordination of the exercise of its sovereign 
rights.

article 33
1. Nothing in the present Charter shall be construed as impairing or derogating from the pro-

visions of the Charter of the United Nations or actions taken in pursuance thereof.
2. In their interpretation and application, the provisions of the present Charter are interrelated 

and each provision should be construed in the context of the other provisions.

article 34
An item on the Charter of Economic Rights and Duties of Sates shall be included in the agenda 

of the General Assembly at its thirtieth session, and thereafter on the agenda of every fifth session, 
In this way a systematic and comprehensive consideration of the implementation of the Charter, 
covering both progress achieved and any improvement and additions which might become neces-
sary, would be carried out and appropriate measures recommended. Such consideration should take 
into account the evolution of all the economic, social, legal and other factors related to the principles 
upon which the present Charter is based and on its purpose.
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trade and investment disputes

149. ConVentIon on tHe reCoGnItIon anD enForCeMent oF  
ForeIGn arBItral aWarDS

Done at new York on 10 June 1958

entry into force: 7 June 1959

United nations, Treaty Series, vol. 330, p. 3; reg no. 4739

article I

1. This Convention shall apply to the recognition and enforcement of arbitral awards made in 
the territory of a State other than the State where the recognition and enforcement of such awards 
are sought, and arising out of differences between persons, whether physical or legal. It shall also 
apply to arbitral awards not considered as domestic awards in the State where their recognition and 
enforcement are sought.

2. The term “arbitral awards” shall include not only awards made by arbitrators appointed for 
each case but also those made by permanent arbitral bodies to which the parties have submitted.

3. When signing, ratifying or acceding to this Convention, or notifying extension under article 
X hereof, any State may on the basis of reciprocity declare that it will apply the Convention to the 
recognition and enforcement of awards made only in the territory of another Contracting State. It 
may also declare that it will apply the Convention only to differences arising out of legal relation-
ships, whether contractual or not, which are considered as commercial under the national law of 
the State making such declaration.

article II

1. Each Contracting State shall recognize an agreement in writing under which the parties 
undertake to submit to arbitration all or any differences which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contractual or not, concerning a 
subject matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an arbitral clause in a contract or an arbitra-
tion agreement, signed by the parties or contained in an exchange of letters or telegrams.

3. The court of a Contracting State, when seized of an action in a matter in respect of which 
the parties have made an agreement within the meaning of this article, at the request of one of the 
parties, refer the parties to arbitration, unless it finds that the said agreement is null and void, inop-
erative or incapable of being performed.

article III

Each Contracting State shall recognize arbitral awards as binding and enforce them in accord-
ance with the rules of procedure of the territory where the award is relied upon, under the conditions 
laid down in the following articles. There shall not be imposed substantially more onerous conditions 
or higher fees or charges on the recognition or enforcement of arbitral awards to which this Conven-
tion applies than are imposed on the recognition or enforcement of domestic arbitral awards.

article IV

1. To obtain the recognition and enforcement mentioned in the preceding article, the party 
applying for recognition and enforcement shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;
(b) The original agreement referred to in article II or a duly certified copy thereof.
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2. If the said award or agreement is not made in an official language of the country in which the 
award is relied upon, the party applying for recognition and enforcement of the award shall produce 
a translation of these documents into such language. The translation shall be certified by an official 
or sworn translator or by a diplomatic or consular agent.

article V

1. Recognition and enforcement of the award may be refused, at the request of the party against 
whom it is invoked, only if that party furnishes to the competent authority where the recognition 
and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law applicable to 
them, under some incapacity, or the said agreement is not valid under the law to which the parties 
have subjected it or, failing any indication thereon, under the law of the country where the award 
was made; or

(b) The party against whom the award is invoked was not given proper notice of the appoint-
ment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within the terms of 
the submission to arbitration, or it contains decisions on matters beyond the scope of the submission 
to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated 
from those not so submitted, that part of the award which contains decisions on matters submitted 
to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance 
with the agreement of the parties, or, failing such agreement, was not in accordance with the law of 
the country where the arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set aside or suspended 
by a competent authority of the country in which, or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the competent 
authority in the country where recognition and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by arbitration under the 
law of that country; or

(b) The recognition or enforcement of the award would be contrary to the public policy of 
that country.

article VI

If an application for the setting aside or suspension of the award has been made to a competent 
authority referred to in article V (1) (e), the authority before which the award is sought to be relied 
upon may, if it considers it proper, adjourn the decision on the enforcement of the award and may 
also, on the application of the party claiming enforcement of the award, order the other party to 
give suitable security.

article VII

1. The provisions of the present Convention shall not affect the validity of multilateral or 
bilateral agreements concerning the recognition and enforcement of arbitral awards entered into by 
the Contracting States nor deprive any interested party of any right he may have to avail himself of 
an arbitral award in the manner and to the extent allowed by the law or the treaties of the country 
where such award is sought to be relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva Convention on the 
Execution of Foreign Arbitral Awards of 1927 shall cease to have effect between Contracting States 
on their becoming bound and to the extent that they become bound, by this Convention.
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article VIII

1. This Convention shall be open until 31 December 1958 for signature on behalf of any Mem-
ber of the United Nations and also on behalf of any other State which is or hereafter becomes a 
member of any specialized agency of the United Nations, or which is or hereafter becomes a party 
to the Statute of the International Court of Justice, or any other State to which an invitation has been 
addressed by the General Assembly of the United Nations.

2. This Convention shall be ratified and the instrument of ratification shall be deposited with 
the Secretary-General of the United Nations.

article IX

1. This Convention shall be open for accession to all States referred to in article VIII.

2. Accession shall be effected by the deposit of an instrument of accession with the Secretary-
General of the United Nations.

article X

1. Any State may, at the time of signature, ratification or accession, declare that this Con-
vention shall extend to all or any of the territories for the international relations of which it is 
responsible. Such a declaration shall take effect when the Convention enters into force for the State 
concerned.

2. At any time thereafter any such extension shall be made by notification addressed to the 
Secretary-General of the United Nations and shall take effect as from the ninetieth day after the day 
of receipt by the Secretary-General of the United Nations of this notification, or as from the date of 
entry into force of the Convention for the State concerned, whichever is the later.

3. With respect to those territories to which this Convention is not extended at the time of 
signature, ratification or accession, each State concerned shall consider the possibility of taking the 
necessary steps in order to extend the application of this Convention to such territories, subject, 
where necessary for constitutional reasons, to the consent of the Governments of such territories.

article XI

In the case of a federal or non-unitary State, the following provisions shall apply:

(а) With respect to those articles of this Convention that come within the legislative jurisdic-
tion of the federal authority, the obligations of the federal Government shall to this extent be the 
same as those of Contracting States which are not federal States;

(b) With respect to those articles of this Convention that come within the legislative juris-
diction of constituent states or provinces which are not, under the constitutional system of the 
federation, bound to take legislative action, the federal Government shall bring such articles with 
a favourable recommendation to the notice of the appropriate authorities of constituent states or 
provinces at the earliest possible moment;

(c) A federal State Party to this Convention shall, at the request of any other Contracting 
State transmitted through the Secretary-General of the United Nations, supply a statement of the 
law and practice of the federation and its constituent units in regard to any particular provision of 
this Convention, showing the extent to which effect has been given to that provision by legislative 
or other action.

article XII

1. This Convention shall come into force on the ninetieth day following the date of deposit of 
the third instrument of ratification or accession.
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2. For each State ratifying or acceding to this Convention after the deposit of the third instru-
ment of ratification or accession, this Convention shall enter into force on the ninetieth day after 
deposit by such State of its instrument of ratification or accession.

article XIII

1. Any Contracting State may denounce this Convention by a written notification to the Secre-
tary-General of the United Nations. Denunciation shall take effect one year after the date of receipt 
of the notification by the Secretary-General.

2. Any State which has made a declaration or notification under article X may, at any time 
thereafter, by notification to the Secretary-General of the United Nations, declare that this Con-
vention shall cease to extend to the territory concerned one year after the date of the receipt of the 
notification by the Secretary-General.

3. This Convention shall continue to be applicable to arbitral awards in respect of which recog-
nition or enforcement proceedings have been instituted before the denunciation takes effect.

article XIV

A Contracting State shall not be entitled to avail itself of the present Convention against other 
Contracting States except to the extent that it is itself bound to apply the Convention.

article XV

The Secretary-General of the United Nations shall notify the States contemplated in article 
VIII of the following:

(a) Signatures and ratifications in accordance with article VIII;

(b) Accessions in accordance with article IX;

(c) Declarations and notifications under articles I, X and XI;

(d) The date upon which this Convention enters into force in accordance with article XII;

(e) Denunciations and notifications in accordance with article XIII.

article XVI

1. This Convention, of which the Chinese, English, French, Russian and Spanish texts shall be 
equally authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit a certified copy of this Conven-
tion to the States contemplated in article VIII.
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150. ConVentIon on tHe SettleMent oF InVeStMent DISPUteS 
BetWeen StateS anD natIonalS oF otHer StateS

Done at Washington on 18 March 1965

entry into force: 14 october 1966

United nations, Treaty Series, vol. 575, p. 159; reg no. 8359 and ICSID/15 (april 2006), as amended 
effective april 10, 2006.

Preamble
The Contracting States
Considering the need for international cooperation for economic development, and the role of 

private international investment therein;
Bearing in mind the possibility that from time to time disputes may arise in connection with 

such investment between Contracting States and nationals of other Contracting States;
Recognizing that while such disputes would usually be subject to national legal processes, inter-

national methods of settlement may be appropriate in certain cases;
Attaching particular importance to the availability of facilities for international conciliation or 

arbitration to which Contracting States and nationals of other Contracting States may submit such 
disputes if they so desire;

Desiring to establish such facilities under the auspices of the International Bank for Recon-
struction and Development;

Recognizing that mutual consent by the parties to submit such disputes to conciliation or to 
arbitration through such facilities constitutes a binding agreement which requires in particular that 
due consideration be given to any recommendation of conciliators, and that any arbitral award be 
complied with; and

Declaring that no Contracting State shall by the mere fact of its ratification, acceptance or 
approval of this Convention and without its consent be deemed to be under any obligation to submit 
any particular dispute to conciliation or arbitration,

Have agreed as follows:

CHaPter I. InternatIonal Centre For SettleMent oF InVeStMent DISPUteS

SeCTIon 1. eSTABLIShmenT AnD oRGAnIzATIon
article 1

(1) There is hereby established the International Centre for Settlement of Investment Disputes 
(hereinafter called the Centre).

(2) The purpose of the Centre shall be to provide facilities for conciliation and arbitration 
of investment disputes between Contracting States and nationals of other Contracting States in 
accordance with the provisions of this Convention.

article 2
The seat of the Centre shall be at the principal office of the International Bank for Reconstruc-

tion and Development (hereinafter called the Bank). The seat may be moved to another place by 
decision of the Administrative Council adopted by a majority of two-thirds of its members.

article 3
The Centre shall have an Administrative Council and a Secretariat and shall maintain a Panel 

of Conciliators and a Panel of Arbitrators.
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SeCTIon 2. The ADmInISTRATIVe CoUnCIL

article 4

(1) The Administrative Council shall be composed of one representative of each Contracting 
State. An alternate may act as representative in case of his principal’s absence from a meeting or 
inability to act.

(2) In the absence of a contrary designation, each governor and alternate governor of the Bank 
appointed by a Contracting State shall be ex officio its representative and its alternate respectively.

article 5

The President of the Bank shall be ex officio Chairman of the Administrative Council (herein-
after called the Chairman) but shall have no vote. During his absence or inability to act and during 
any vacancy in the office of President of the Bank, the person for the time being acting as President 
shall act as Chairman of the Administrative Council.

article 6

(1) Without prejudice to the powers and functions vested in it by other provisions of this Con-
vention, the Administrative Council shall:

(a) adopt the administrative and financial regulations of the Centre;

(b) adopt the rules of procedure for the institution of conciliation and arbitration proceedings;

(c) adopt the rules of procedure for conciliation and arbitration proceedings (hereinafter 
called the Conciliation Rules and the Arbitration Rules);

(d) approve arrangements with the Bank for the use of the Bank’s administrative facilities 
and services;

(e) determine the conditions of service of the Secretary-General and of any Deputy Secre-
tary-General;

( f ) adopt the annual budget of revenues and expenditures of the Centre;

(g) approve the annual report on the operation of the Centre. The decisions referred to in 
sub-paragraphs (a), (b), (c) and (f) above shall be adopted by a majority of two-thirds of the members 
of the Administrative Council.

(2) The Administrative Council may appoint such committees as it considers necessary.

(3) The Administrative Council shall also exercise such other powers and perform such other 
functions as it shall determine to be necessary for the implementation of the provisions of this 
Convention.

article 7

(1) The Administrative Council shall hold an annual meeting and such other meetings as may 
be determined by the Council, or convened by the Chairman, or convened by the Secretary-General 
at the request of not less than five members of the Council.

(2) Each member of the Administrative Council shall have one vote and, except as otherwise 
herein provided, all matters before the Council shall be decided by a majority of the votes cast.

(3) A quorum for any meeting of the Administrative Council shall be a majority of its members.

(4) The Administrative Council may establish, by a majority of two-thirds of its members, a 
procedure whereby the Chairman may seek a vote of the Council without convening a meeting of 
the Council. The vote shall be considered valid only if the majority of the members of the Council 
cast their votes within the time limit fixed by the said procedure.
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article 8
Members of the Administrative Council and the Chairman shall serve without remuneration 

from the Centre.

SeCTIon 3. The SeCReTARIAT

article 9
The Secretariat shall consist of a Secretary-General, one or more Deputy Secretaries-General 

and staff.
article 10

(1) The Secretary-General and any Deputy Secretary-General shall be elected by the Admin-
istrative Council by a majority of two-thirds of its members upon the nomination of the Chairman 
for a term of service not exceeding six years and shall be eligible for re-election. After consulting 
the members of the Administrative Council, the Chairman shall propose one or more candidates 
for each such office.

(2) The offices of Secretary-General and Deputy Secretary-General shall be incompatible with 
the exercise of any political function. Neither the Secretary-General nor any Deputy Secretary-
General may hold any other employment or engage in any other occupation except with the approval 
of the Administrative Council.

(3) During the Secretary-General’s absence or inability to act, and during any vacancy of the 
office of Secretary-General, the Deputy Secretary-General shall act as Secretary-General. If there 
shall be more than one Deputy Secretary-General, the Administrative Council shall determine in 
advance the order in which they shall act as Secretary-General.

article 11
The Secretary-General shall be the legal representative and the principal officer of the Centre 

and shall be responsible for its administration, including the appointment of staff, in accordance 
with the provisions of this Convention and the rules adopted by the Administrative Council. He 
shall perform the function of registrar and shall have the power to authenticate arbitral awards 
rendered pursuant to this Convention, and to certify copies thereof.

SeCTIon 4. The PAneLS

article 12
The Panel of Conciliators and the Panel of Arbitrators shall each consist of qualified persons, 

designated as hereinafter provided, who are willing to serve thereon.

article 13
(1) Each Contracting State may designate to each Panel four persons who may but need not 

be its nationals.
(2) The Chairman may designate ten persons to each Panel. The persons so designated to a 

Panel shall each have a different nationality.

article 14
(1) Persons designated to serve on the Panels shall be persons of high moral character and 

recognized competence in the fields of law, commerce, industry or finance, who may be relied upon 
to exercise independent judgment. Competence in the field of law shall be of particular importance 
in the case of persons on the Panel of Arbitrators.

(2) The Chairman, in designating persons to serve on the Panels, shall in addition pay due 
regard to the importance of assuring representation on the Panels of the principal legal systems of 
the world and of the main forms of economic activity.
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article 15
(1) Panel members shall serve for renewable periods of six years. 
(2) In case of death or resignation of a member of a Panel, the authority which designated the 

member shall have the right to designate another person to serve for the remainder of that member’s 
term.

(3) Panel members shall continue in office until their successors have been designated.

article 16
(1) A person may serve on both Panels.
(2) If a person shall have been designated to serve on the same Panel by more than one Con-

tracting State, or by one or more Contracting States and the Chairman, he shall be deemed to have 
been designated by the authority which first designated him or, if one such authority is the State of 
which he is a national, by that State.

(3) All designations shall be notified to the Secretary-General and shall take effect from the 
date on which the notification is received.

SeCTIon 5. FInAnCInG The CenTRe

article 17
If the expenditure of the Centre cannot be met out of charges for the use of its facilities, or out 

of other receipts, the excess shall be borne by Contracting States which are members of the Bank in 
proportion to their respective subscriptions to the capital stock of the Bank, and by Contracting States 
which are not members of the Bank in accordance with rules adopted by the Administrative Council.

SeCTIon 6. STATUS, ImmUnITIeS AnD PRIVILeGeS

article 18
The Centre shall have full international legal personality. The legal capacity of the Centre shall 

include the capacity:
(a) to contract;
(b) to acquire and dispose of movable and immovable property;
(c) to institute legal proceedings.

article 19
To enable the Centre to fulfil its functions, it shall enjoy in the territories of each Contracting 

State the immunities and privileges set forth in this Section.

article 20
The Centre, its property and assets shall enjoy immunity from all legal process, except when 

the Centre waives this immunity.

article 21
The Chairman, the members of the Administrative Council, persons acting as conciliators or 

arbitrators or members of a Committee appointed pursuant to paragraph (3) of Article 52, and the 
officers and employees of the Secretariat

(a) shall enjoy immunity from legal process with respect to acts performed by them in the 
exercise of their functions, except when the Centre waives this immunity;

(b) not being local nationals, shall enjoy the same immunities from immigration restric-
tions, alien registration requirements and national service obligations, the same facilities as regards 
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exchange restrictions and the same treatment in respect of travelling facilities as are accorded by 
Contracting States to the representatives, officials and employees of comparable rank of other Con-
tracting States.

article 22
The provisions of Article 21 shall apply to persons appearing in proceedings under this Con-

vention as parties, agents, counsel, advocates, witnesses or experts; provided, however, that sub-
paragraph (b) thereof shall apply only in connection with their travel to and from, and their stay at, 
the place where the proceedings are held.

article 23
(1) The archives of the Centre shall be inviolable, wherever they may be.
(2) With regard to its official communications, the Centre shall be accorded by each Contract-

ing State treatment not less favourable than that accorded to other international organizations.

article 24
(1) The Centre, its assets, property and income, and its operations and transactions authorized 

by this Convention shall be exempt from all taxation and customs duties. The Centre shall also be 
exempt from liability for the collection or payment of any taxes or customs duties.

(2) Except in the case of local nationals, no tax shall be levied on or in respect of expense 
allowances paid by the Centre to the Chairman or members of the Administrative Council, or on 
or in respect of salaries, expense allowances or other emoluments paid by the Centre to officials or 
employees of the Secretariat.

(3) No tax shall be levied on or in respect of fees or expense allowances received by persons 
acting as conciliators, or arbitrators, or members of a Committee appointed pursuant to paragraph 
(3) of Article 52, in proceedings under this Convention, if the sole jurisdictional basis for such tax 
is the location of the Centre or the place where such proceedings are conducted or the place where 
such fees or allowances are paid.

CHaPter II. JUrISDICtIon oF tHe Centre

article 25
(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State (or any constituent subdivision or agency of a Contracting 
State designated to the Centre by that State) and a national of another Contracting State, which the 
parties to the dispute consent in writing to submit to the Centre. When the parties have given their 
consent, no party may withdraw its consent unilaterally.

(2) “National of another Contracting State” means:
(a) any natural person who had the nationality of a Contracting State other than the State 

party to the dispute on the date on which the parties consented to submit such dispute to concilia-
tion or arbitration as well as on the date on which the request was registered pursuant to paragraph 
(3) of Article 28 or paragraph (3) of Article 36, but does not include any person who on either date 
also had the nationality of the Contracting State party to the dispute; and

(b) any juridical person which had the nationality of a Contracting State other than the State 
party to the dispute on the date on which the parties consented to submit such dispute to concilia-
tion or arbitration and any juridical person which had the nationality of the Contracting State party 
to the dispute on that date and which, because of foreign control, the parties have agreed should be 
treated as a national of another Contracting State for the purposes of this Convention.

(3) Consent by a constituent subdivision or agency of a Contracting State shall require the 
approval of that State unless that State notifies the Centre that no such approval is required.
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(4) Any Contracting State may, at the time of ratification, acceptance or approval of this Con-
vention or at any time thereafter, notify the Centre of the class or classes of disputes which it would 
or would not consider submitting to the jurisdiction of the Centre. The Secretary-General shall 
forthwith transmit such notification to all Contracting States. Such notification shall not constitute 
the consent required by paragraph (1).

article 26
Consent of the parties to arbitration under this Convention shall, unless otherwise stated, be 

deemed consent to such arbitration to the exclusion of any other remedy. A Contracting State may 
require the exhaustion of local administrative or judicial remedies as a condition of its consent to 
arbitration under this Convention.

article 27
(1) No Contracting State shall give diplomatic protection, or bring an international claim, in 

respect of a dispute which one of its nationals and another Contracting State shall have consented to 
submit or shall have submitted to arbitration under this Convention, unless such other Contracting 
State shall have failed to abide by and comply with the award rendered in such dispute.

(2) Diplomatic protection, for the purposes of paragraph (1), shall not include informal diplo-
matic exchanges for the sole purpose of facilitating a settlement of the dispute.

CHaPter III. ConCIlIatIon

SeCTIon 1. ReQUeST FoR ConCILIATIon
article 28

(1) Any Contracting State or any national of a Contracting State wishing to institute concilia-
tion proceedings shall address a request to that effect in writing to the Secretary-General who shall 
send a copy of the request to the other party.

(2) The request shall contain information concerning the issues in dispute, the identity of the 
parties and their consent to conciliation in accordance with the rules of procedure for the institution 
of conciliation and arbitration proceedings.

(3) The Secretary-General shall register the request unless he finds, on the basis of the informa-
tion contained in the request, that the dispute is manifestly outside the jurisdiction of the Centre. 
He shall forthwith notify the parties of registration or refusal to register.

SeCTIon 2. ConSTITUTIon oF The ConCILIATIon CommISSIon

article 29
(1) The Conciliation Commission (hereinafter called the Commission) shall be constituted as 

soon as possible after registration of a request pursuant to Article 28.
(2) (a) The Commission shall consist of a sole conciliator or any uneven number of conciliators 

appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of conciliators and the method of 

their appointment, the Commission shall consist of three conciliators, one conciliator appointed 
by each party and the third, who shall be the president of the Commission, appointed by agree-
ment of the parties.

article 30
If the Commission shall not have been constituted within 90 days after notice of registration 

of the request has been dispatched by the Secretary-General in accordance with paragraph (3) of 
Article 28, or such other period as the parties may agree, the Chairman shall, at the request of either 
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party and after consulting both parties as far as possible, appoint the conciliator or conciliators not 
yet appointed.

article 31

(1) Conciliators may be appointed from outside the Panel of Conciliators, except in the case of 
appointments by the Chairman pursuant to Article 30.

(2) Conciliators appointed from outside the Panel of Conciliators shall possess the qualities 
stated in paragraph (1) of Article 14.

SeCTIon 3. ConCILIATIon PRoCeeDInGS

article 32

(1) The Commission shall be the judge of its own competence.

(2) Any objection by a party to the dispute that that dispute is not within the jurisdiction of the 
Centre, or for other reasons is not within the competence of the Commission, shall be considered 
by the Commission which shall determine whether to deal with it as a preliminary question or to 
join it to the merits of the dispute.

article 33

Any conciliation proceeding shall be conducted in accordance with the provisions of this 
Section and, except as the parties otherwise agree, in accordance with the Conciliation Rules in 
effect on the date on which the parties consented to conciliation. If any question of procedure arises 
which is not covered by this Section or the Conciliation Rules or any rules agreed by the parties, the 
Commission shall decide the question.

article 34

(1) It shall be the duty of the Commission to clarify the issues in dispute between the parties 
and to endeavour to bring about agreement between them upon mutually acceptable terms. To that 
end, the Commission may at any stage of the proceedings and from time to time recommend terms 
of settlement to the parties. The parties shall cooperate in good faith with the Commission in order 
to enable the Commission to carry out its functions, and shall give their most serious consideration 
to its recommendations.

(2) If the parties reach agreement, the Commission shall draw up a report noting the issues in 
dispute and recording that the parties have reached agreement. If, at any stage of the proceedings, 
it appears to the Commission that there is no likelihood of agreement between the parties, it shall 
close the proceedings and shall draw up a report noting the submission of the dispute and record-
ing the failure of the parties to reach agreement. If one party fails to appear or participate in the 
proceedings, the Commission shall close the proceedings and shall draw up a report noting that 
party’s failure to appear or participate.

article 35

Except as the parties to the dispute shall otherwise agree, neither party to a conciliation pro-
ceeding shall be entitled in any other proceeding, whether before arbitrators or in a court of law or 
otherwise, to invoke or rely on any views expressed or statements or admissions or offers of settle-
ment made by the other party in the conciliation proceedings, or the report or any recommenda-
tions made by the Commission.
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CHaPter IV. arBItratIon

SeCTIon 1. ReQUeST FoR ARBITRATIon
article 36

(1) Any Contracting State or any national of a Contracting State wishing to institute arbitra-
tion proceedings shall address a request to that effect in writing to the Secretary-General who shall 
send a copy of the request to the other party.

(2) The request shall contain information concerning the issues in dispute, the identity of the 
parties and their consent to arbitration in accordance with the rules of procedure for the institution 
of conciliation and arbitration proceedings.

(3) The Secretary-General shall register the request unless he finds, on the basis of the informa-
tion contained in the request, that the dispute is manifestly outside the jurisdiction of the Centre. 
He shall forthwith notify the parties of registration or refusal to register.

SeCTIon 2. ConSTITUTIon oF The TRIBUnAL

article 37
(1) The Arbitral Tribunal (hereinafter called the Tribunal) shall be constituted as soon as pos-

sible after registration of a request pursuant to Article 36.
(2) (a) The Tribunal shall consist of a sole arbitrator or any uneven number of arbitrators 

appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of arbitrators and the method of their 

appointment, the Tribunal shall consist of three arbitrators, one arbitrator appointed by each party 
and the third, who shall be the president of the Tribunal, appointed by agreement of the parties.

article 38
If the Tribunal shall not have been constituted within 90 days after notice of registration of 

the request has been dispatched by the Secretary-General in accordance with paragraph (3) of Arti-
cle 36, or such other period as the parties may agree, the Chairman shall, at the request of either 
party and after consulting both parties as far as possible, appoint the arbitrator or arbitrators not 
yet appointed. Arbitrators appointed by the Chairman pursuant to this Article shall not be nationals 
of the Contracting State party to the dispute or of the Contracting State whose national is a party 
to the dispute.

article 39
The majority of the arbitrators shall be nationals of States other than the Contracting State 

party to the dispute and the Contracting State whose national is a party to the dispute; provided, 
however, that the foregoing provisions of this Article shall not apply if the sole arbitrator or each 
individual member of the Tribunal has been appointed by agreement of the parties.

article 40
(1) Arbitrators may be appointed from outside the Panel of Arbitrators, except in the case of 

appointments by the Chairman pursuant to Article 38.
(2) Arbitrators appointed from outside the Panel of Arbitrators shall possess the qualities 

stated in paragraph (1) of Article 14.

SeCTIon 3. PoweRS AnD FUnCTIonS oF The TRIBUnAL

article 41
(1) The Tribunal shall be the judge of its own competence.
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(2) Any objection by a party to the dispute that that dispute is not within the jurisdiction of 
the Centre, or for other reasons is not within the competence of the Tribunal, shall be considered 
by the Tribunal which shall determine whether to deal with it as a preliminary question or to join 
it to the merits of the dispute.

article 42

(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed 
by the parties. In the absence of such agreement, the Tribunal shall apply the law of the Contracting 
State party to the dispute (including its rules on the conflict of laws) and such rules of international 
law as may be applicable.

(2) The Tribunal may not bring in a finding of non liquet on the ground of silence or obscurity 
of the law.

(3) The provisions of paragraphs (1) and (2) shall not prejudice the power of the Tribunal to 
decide a dispute ex aequo et bono if the parties so agree.

article 43

Except as the parties otherwise agree, the Tribunal may, if it deems it necessary at any stage 
of the proceedings,

(a) call upon the parties to produce documents or other evidence, and

(b) visit the scene connected with the dispute, and conduct such inquiries there as it may 
deem appropriate.

article 44

Any arbitration proceeding shall be conducted in accordance with the provisions of this Sec-
tion and, except as the parties otherwise agree, in accordance with the Arbitration Rules in effect on 
the date on which the parties consented to arbitration. If any question of procedure arises which is 
not covered by this Section or the Arbitration Rules or any rules agreed by the parties, the Tribunal 
shall decide the question.

article 45

(1) Failure of a party to appear or to present his case shall not be deemed an admission of the 
other party’s assertions.

(2) If a party fails to appear or to present his case at any stage of the proceedings the other party 
may request the Tribunal to deal with the questions submitted to it and to render an award. Before 
rendering an award, the Tribunal shall notify, and grant a period of grace to, the party failing to 
appear or to present its case, unless it is satisfied that that party does not intend to do so.

article 46

Except as the parties otherwise agree, the Tribunal shall, if requested by a party, determine 
any incidental or additional claims or counterclaims arising directly out of the subject-matter of 
the dispute provided that they are within the scope of the consent of the parties and are otherwise 
within the jurisdiction of the Centre.

article 47

Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances 
so require, recommend any provisional measures which should be taken to preserve the respective 
rights of either party.
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SeCTIon 4. The AwARD

article 48

(1) The Tribunal shall decide questions by a majority of the votes of all its members.

(2) The award of the Tribunal shall be in writing and shall be signed by the members of the 
Tribunal who voted for it.

(3) The award shall deal with every question submitted to the Tribunal, and shall state the 
reasons upon which it is based.

(4) Any member of the Tribunal may attach his individual opinion to the award, whether he 
dissents from the majority or not, or a statement of his dissent.

(5) The Centre shall not publish the award without the consent of the parties.

article 49

(1) The Secretary-General shall promptly dispatch certified copies of the award to the parties. 
The award shall be deemed to have been rendered on the date on which the certified copies were 
dispatched.

(2) The Tribunal upon the request of a party made within 45 days after the date on which the 
award was rendered may after notice to the other party decide any question which it had omitted 
to decide in the award, and shall rectify any clerical, arithmetical or similar error in the award. Its 
decision shall become part of the award and shall be notified to the parties in the same manner as 
the award. The periods of time provided for under paragraph (2) of Article 51 and paragraph (2) of 
Article 52 shall run from the date on which the decision was rendered.

SeCTIon 5. InTeRPReTATIon, ReVISIon AnD AnnULmenT oF The AwARD

article 50

(1) If any dispute shall arise between the parties as to the meaning or scope of an award, 
either party may request interpretation of the award by an application in writing addressed to the 
Secretary-General.

(2) The request shall, if possible, be submitted to the Tribunal which rendered the award. If 
this shall not be possible, a new Tribunal shall be constituted in accordance with Section 2 of this 
Chapter. The Tribunal may, if it considers that the circumstances so require, stay enforcement of 
the award pending its decision.

article 51

(1) Either party may request revision of the award by an application in writing addressed to the 
Secretary-General on the ground of discovery of some fact of such a nature as decisively to affect the 
award, provided that when the award was rendered that fact was unknown to the Tribunal and to 
the applicant and that the applicant’s ignorance of that fact was not due to negligence.

(2) The application shall be made within 90 days after the discovery of such fact and in any 
event within three years after the date on which the award was rendered.

(3) The request shall, if possible, be submitted to the Tribunal which rendered the award. 
If this shall not be possible, a new Tribunal shall be constituted in accordance with Section 2 of 
this Chapter.

(4) The Tribunal may, if it considers that the circumstances so require, stay enforcement of 
the award pending its decision. If the applicant requests a stay of enforcement of the award in his 
application, enforcement shall be stayed provisionally until the Tribunal rules on such request.
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article 52

(1) Either party may request annulment of the award by an application in writing addressed to 
the Secretary-General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its powers;
(c) that there was corruption on the part of a member of the Tribunal;
(d) that there has been a serious departure from a fundamental rule of procedure; or
(e) that the award has failed to state the reasons on which it is based.
(2) The application shall be made within 120 days after the date on which the award was ren-

dered except that when annulment is requested on the ground of corruption such application shall 
be made within 120 days after discovery of the corruption and in any event within three years after 
the date on which the award was rendered.

(3) On receipt of the request the Chairman shall forthwith appoint from the Panel of Arbitra-
tors an ad hoc Committee of three persons. None of the members of the Committee shall have been 
a member of the Tribunal which rendered the award, shall be of the same nationality as any such 
member, shall be a national of the State party to the dispute or of the State whose national is a party 
to the dispute, shall have been designated to the Panel of Arbitrators by either of those States, or shall 
have acted as a conciliator in the same dispute. The Committee shall have the authority to annul the 
award or any part thereof on any of the grounds set forth in paragraph (1).

(4) The provisions of Articles 41-45, 48, 49, 53 and 54, and of Chapters VI and VII shall apply 
mutatis mutandis to proceedings before the Committee.

(5) The Committee may, if it considers that the circumstances so require, stay enforcement of 
the award pending its decision. If the applicant requests a stay of enforcement of the award in his 
application, enforcement shall be stayed provisionally until the Committee rules on such request.

(6) If the award is annulled the dispute shall, at the request of either party, be submitted to a 
new Tribunal constituted in accordance with Section 2 of this Chapter.

SeCTIon 6. ReCoGnITIon AnD enFoRCemenT oF The AwARD

article 53

(1) The award shall be binding on the parties and shall not be subject to any appeal or to any 
other remedy except those provided for in this Convention. Each party shall abide by and comply 
with the terms of the award except to the extent that enforcement shall have been stayed pursuant 
to the relevant provisions of this Convention.

(2) For the purposes of this Section, “award” shall include any decision interpreting, revising 
or annulling such award pursuant to Articles 50, 51 or 52.

article 54

(1) Each Contracting State shall recognize an award rendered pursuant to this Convention as 
binding and enforce the pecuniary obligations imposed by that award within its territories as if it 
were a final judgment of a court in that State. A Contracting State with a federal constitution may 
enforce such an award in or through its federal courts and may provide that such courts shall treat 
the award as if it were a final judgment of the courts of a constituent state.

(2) A party seeking recognition or enforcement in the territories of a Contracting State shall 
furnish to a competent court or other authority which such State shall have designated for this 
purpose a copy of the award certified by the Secretary-General. Each Contracting State shall notify 
the Secretary-General of the designation of the competent court or other authority for this purpose 
and of any subsequent change in such designation.
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(3) Execution of the award shall be governed by the laws concerning the execution of judg-
ments in force in the State in whose territories such execution is sought.

article 55

Nothing in Article 54 shall be construed as derogating from the law in force in any Contract-
ing State relating to immunity of that State or of any foreign State from execution.

CHaPter V. rePlaCeMent anD DISQUalIFICatIon oF ConCIlIatorS anD arBItratorS

article 56

(1) After a Commission or a Tribunal has been constituted and proceedings have begun, its 
composition shall remain unchanged; provided, however, that if a conciliator or an arbitrator should 
die, become incapacitated, or resign, the resulting vacancy shall be filled in accordance with the 
provisions of Section 2 of Chapter III or Section 2 of Chapter IV.

(2) A member of a Commission or Tribunal shall continue to serve in that capacity notwith-
standing that he shall have ceased to be a member of the Panel.

(3) If a conciliator or arbitrator appointed by a party shall have resigned without the consent of 
the Commission or Tribunal of which he was a member, the Chairman shall appoint a person from 
the appropriate Panel to fill the resulting vacancy.

article 57

A party may propose to a Commission or Tribunal the disqualification of any of its mem-
bers on account of any fact indicating a manifest lack of the qualities required by paragraph (1) of 
Article 14. A party to arbitration proceedings may, in addition, propose the disqualification of an 
arbitrator on the ground that he was ineligible for appointment to the Tribunal under Section 2 of 
Chapter IV.

article 58

The decision on any proposal to disqualify a conciliator or arbitrator shall be taken by the 
other members of the Commission or Tribunal as the case may be, provided that where those mem-
bers are equally divided, or in the case of a proposal to disqualify a sole conciliator or arbitrator, or 
a majority of the conciliators or arbitrators, the Chairman shall take that decision. If it is decided 
that the proposal is well-founded the conciliator or arbitrator to whom the decision relates shall be 
replaced in accordance with the provisions of Section 2 of Chapter III or Section 2 of Chapter IV.

CHaPter VI. CoSt oF ProCeeDInGS

article 59

The charges payable by the parties for the use of the facilities of the Centre shall be determined 
by the Secretary-General in accordance with the regulations adopted by the Administrative Council.

article 60

(1) Each Commission and each Tribunal shall determine the fees and expenses of its members 
within limits established from time to time by the Administrative Council and after consultation 
with the Secretary-General.

(2) Nothing in paragraph (1) of this Article shall preclude the parties from agreeing in advance 
with the Commission or Tribunal concerned upon the fees and expenses of its members.
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article 61
(1) In the case of conciliation proceedings the fees and expenses of members of the Commis-

sion as well as the charges for the use of the facilities of the Centre, shall be borne equally by the 
parties. Each party shall bear any other expenses it incurs in connection with the proceedings.

(2) In the case of arbitration proceedings the Tribunal shall, except as the parties otherwise agree, 
assess the expenses incurred by the parties in connection with the proceedings, and shall decide how 
and by whom those expenses, the fees and expenses of the members of the Tribunal and the charges 
for the use of the facilities of the Centre shall be paid. Such decision shall form part of the award.

CHaPter VII. PlaCe oF ProCeeDInGS

article 62
Conciliation and arbitration proceedings shall be held at the seat of the Centre except as here-

inafter provided.

article 63
Conciliation and arbitration proceedings may be held, if the parties so agree,
(a) at the seat of the Permanent Court of Arbitration or of any other appropriate institution, 

whether private or public, with which the Centre may make arrangements for that purpose; or

(b) at any other place approved by the Commission or Tribunal after consultation with the 
Secretary-General.

CHaPter VIII. DISPUteS BetWeen ContraCtInG StateS

article 64
Any dispute arising between Contracting States concerning the interpretation or application 

of this Convention which is not settled by negotiation shall be referred to the International Court of 
Justice by the application of any party to such dispute, unless the States concerned agree to another 
method of settlement.

CHaPter IX. aMenDMent

article 65
Any Contracting State may propose amendment of this Convention. The text of a proposed 

amendment shall be communicated to the Secretary-General not less than 90 days prior to the meet-
ing of the Administrative Council at which such amendment is to be considered and shall forthwith 
be transmitted by him to all the members of the Administrative Council.

article 66
(1) If the Administrative Council shall so decide by a majority of two-thirds of its members, 

the proposed amendment shall be circulated to all Contracting States for ratification, acceptance 
or approval. Each amendment shall enter into force 30 days after dispatch by the depositary of this 
Convention of a notification to Contracting States that all Contracting States have ratified, accepted 
or approved the amendment.

(2) No amendment shall affect the rights and obligations under this Convention of any Con-
tracting State or of any of its constituent subdivisions or agencies, or of any national of such State 
arising out of consent to the jurisdiction of the Centre given before the date of entry into force of 
the amendment.
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CHaPter X. FInal ProVISIonS

article 67
This Convention shall be open for signature on behalf of States members of the Bank. It shall 

also be open for signature on behalf of any other State which is a party to the Statute of the Interna-
tional Court of Justice and which the Administrative Council, by a vote of two-thirds of its mem-
bers, shall have invited to sign the Convention.

article 68
(1) This Convention shall be subject to ratification, acceptance or approval by the signatory 

States in accordance with their respective constitutional procedures.
(2) This Convention shall enter into force 30 days after the date of deposit of the twentieth 

instrument of ratification, acceptance or approval. It shall enter into force for each State which 
subsequently deposits its instrument of ratification, acceptance or approval 30 days after the date 
of such deposit.

article 69
Each Contracting State shall take such legislative or other measures as may be necessary for 

making the provisions of this Convention effective in its territories.

article 70
This Convention shall apply to all territories for whose international relations a Contracting 

State is responsible, except those which are excluded by such State by written notice to the depositary 
of this Convention either at the time of ratification, acceptance or approval or subsequently.

article 71
Any Contracting State may denounce this Convention by written notice to the depositary of 

this Convention. The denunciation shall take effect six months after receipt of such notice.

article 72
Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights or obliga-

tions under this Convention of that State or of any of its constituent subdivisions or agencies or of 
any national of that State arising out of consent to the jurisdiction of the Centre given by one of them 
before such notice was received by the depositary.

article 73
Instruments of ratification, acceptance or approval of this Convention and of amendments 

thereto shall be deposited with the Bank which shall act as the depositary of this Convention. The 
depositary shall transmit certified copies of this Convention to States members of the Bank and to 
any other State invited to sign the Convention.

article 74
The depositary shall register this Convention with the Secretariat of the United Nations in 

accordance with Article 102 of the Charter of the United Nations and the Regulations thereunder 
adopted by the General Assembly.

article 75
The depositary shall notify all signatory States of the following: 
(a) signatures in accordance with Article 67;
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(b) deposits of instruments of ratification, acceptance and approval in accordance with 
Article 73;

(c) the date on which this Convention enters into force in accordance with Article 68;
(d) exclusions from territorial application pursuant to Article 70;
(e) the date on which any amendment of this Convention enters into force in accordance 

with Article 66; and
(f ) denunciations in accordance with Article 71.
Done at Washington, in the English, French and Spanish languages, all three texts being 

equally authentic, in a single copy which shall remain deposited in the archives of the International 
Bank for Reconstruction and Development, which has indicated by its signature below its agreement 
to fulfil the functions with which it is charged under this Convention.

aDMInIStratIVe anD FInanCIal reGUlatIonS

CHaPter I. ProCeDUreS oF tHe aDMInIStratIVe CoUnCIl

regulation 1. Date and place of the annual meeting
(1) The Annual Meeting of the Administrative Council shall take place in conjunction with 

the Annual Meeting of the Board of Governors of the International Bank for Reconstruction and 
Development (hereinafter referred to as the “Bank”), unless the Council specifies otherwise.

(2) The Secretary-General shall coordinate the arrangements for the Annual Meeting of the 
Administrative Council with the appropriate officers of the Bank.

regulation 2. notice of meetings
(1) The Secretary-General shall, by any rapid means of communication, give each member 

notice of the time and place of each meeting of the Administrative Council, which notice shall be 
dispatched not less than 42 days prior to the date set for such meeting, except that in urgent cases 
such notice shall be sufficient if dispatched by telegram or cable not less than 10 days prior to the 
date set for such meeting.

(2) Any meeting of the Administrative Council at which no quorum is present may be 
adjourned from time to time by a majority of the members present and notice of the adjourned 
meeting need not be given.

regulation 3. agenda for meetings
(1) Under the direction of the Chairman, the Secretary-General shall prepare a brief agenda 

for each meeting of the Administrative Council and shall transmit such agenda to each member 
with the notice of such meeting.

(2) Additional subjects may be placed on the agenda for any meeting of the Administrative 
Council by any member provided that he shall give notice thereof to the Secretary-General not less 
than seven days prior to the date set for such meeting. In special circumstances the Chairman, or 
the Secretary-General after consulting the Chairman, may at any time place additional subjects on 
the agenda for any meeting of the Council. The Secretary-General shall as promptly as possible give 
each member notice of the addition of any subject to the agenda for any meeting.

(3) The Administrative Council may at any time authorize any subject to be placed on the agenda 
for any meeting even though the notice required by this Regulation shall not have been given.

Regulation 4. Presiding Officer
(1) The Chairman shall be the Presiding Officer at meetings of the Administrative Council.
(2) If the Chairman is unable to preside over all or part of a meeting of the Council, one of the 

members of the Administrative Council shall act as temporary Presiding Officer. This member shall 
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be the Representative, Alternate Representative or temporary Alternate Representative of that Con-
tracting State represented at the meeting that stands highest on a list of Contracting States arranged 
chronologically according to the date of the deposit of instruments of ratification, acceptance or 
approval of the Convention, starting with the State following the one that had on the last previous 
occasion provided a temporary Presiding Officer. A temporary Presiding Officer may cast the vote 
of the State he represents, or he may assign another member of his delegation to do so.

regulation 5. Secretary of the Council

(1) The Secretary-General shall serve as Secretary of the Administrative Council.

(2) Except as otherwise specifically directed by the Administrative Council, the Secretary-
General, in consultation with the Chairman, shall have charge of all arrangements for the holding 
of meetings of the Council.

(3) The Secretary-General shall keep a summary record of the proceedings of the Administra-
tive Council, copies of which shall be provided to all members.

(4) The Secretary-General shall present to each Annual Meeting of the Administrative Coun-
cil, for its approval pursuant to Article 6(1)(g) of the Convention, the annual report on the operation 
of the Centre.

regulation 6. attendance at meetings

(1) The Secretary-General and the Deputy Secretaries-General may attend all meetings of the 
Administrative Council.

(2) The Secretary-General, in consultation with the Chairman, may invite observers to attend 
any meeting of the Administrative Council.

regulation 7. Voting

(1) Except as otherwise specifically provided in the Convention, all decisions of the Adminis-
trative Council shall be taken by a majority of the votes cast. At any meeting the Presiding Officer 
may ascertain the sense of the meeting in lieu of a formal vote but he shall require a formal vote 
upon the request of any member. Whenever a formal vote is required the written text of the motion 
shall be distributed to the members.

(2) No member of the Administrative Council may vote by proxy or by any other method than 
in person, but the representative of a Contracting State may designate a temporary alternate to vote 
for him at any meeting at which the regular alternate is not present.

(3) Whenever, in the judgment of the Chairman, any action must be taken by the Administrative 
Council which should not be postponed until the next Annual Meeting of the Council and does not 
warrant the calling of a special meeting, the Secretary-General shall transmit to each member by any 
rapid means of communication a motion embodying the proposed action with a request for a vote by 
the members of the Council. Votes shall be cast during a period ending 21 days after such dispatch, 
unless a longer period is approved by the Chairman. At the expiration of the established period, the 
Secretary-General shall record the results and notify all members of the Council. If the replies received 
do not include those of a majority of the members, the motion shall be considered lost.

(4) Whenever at a meeting of the Administrative Council at which all Contracting States are 
not represented, the votes necessary to adopt a proposed decision by a majority of two-thirds of the 
members of the Council are not obtained, the Council with the concurrence of the Chairman may 
decide that the votes of those members of the Council represented at the meeting shall be registered 
and the votes of the absent members shall be solicited in accordance with paragraph (3) of this 
Regulation. Votes registered at the meeting may be changed by the member before the expiration of 
the voting period established pursuant to that paragraph.



 ICSID Convention 525

CHaPter II. tHe SeCretarIat

regulation 8. election of the Secretary-General and his deputies

In proposing to the Administrative Council one or more candidates for the office of Secretary-
General or any Deputy Secretary-General, the Chairman shall at the same time make proposals 
with respect to:

(a) the length of the term of service;

(b) approval for any of the candidates to hold, if elected, any other employment or to engage 
in any other occupation;

(c) the conditions of service, taking into account any proposals made pursuant to para-
graph (b).

regulation 9. acting Secretary-General

(1) If, on the election of a Deputy Secretary-General, there should at any time be more than 
one Deputy Secretary-General, the Chairman shall immediately after such election propose to the 
Administrative Council the order in which these Deputies shall act as Secretary-General pursuant 
to Article 10(3) of the Convention. In the absence of such a decision the order shall be that of senior-
ity in the post of Deputy.

(2) The Secretary-General shall designate the member of the staff of the Centre who shall act 
for him during his absence or inability to act, if all Deputy Secretaries-General should also be absent 
or unable to act or if the office of Deputy should be vacant. If there should be a simultaneous vacancy 
in the offices of Secretary-General and Deputy Secretary-General, the Chairman shall designate the 
member of the staff who shall act for the Secretary-General.

regulation 10. appointment of staff members

The Secretary-General shall appoint the members of the staff of the Centre. Appointments may 
be made directly or by secondment.

regulation 11. Conditions of employment

(1) The conditions of service of the members of the staff of the Centre shall be the same as those 
of the staff of the Bank.

(2) The Secretary-General shall make arrangements with the Bank, within the framework 
of the general administrative arrangements approved by the Administrative Council pursuant to 
Article 6(1)(d) of the Convention, for the participation of members of the Secretariat in the Staff 
Retirement Plan of the Bank as well as in other facilities and contractual arrangements established 
for the benefit of the staff of the Bank.

regulation 12. authority of the Secretary-General

(1) Deputy Secretaries-General and the members of the staff, whether on direct appointment 
or on secondment, shall act solely under the direction of the Secretary-General.

(2) The Secretary-General shall have authority to dismiss members of the Secretariat and to 
impose disciplinary measures. In the case of Deputy Secretaries-General dismissal may only be 
imposed with the concurrence of the Administrative Council.

regulation 13. Incompatibility of functions

The Secretary-General, the Deputy Secretaries-General and the members of the staff may not 
serve on the Panel of Conciliators or of Arbitrators, or as members of any Commission or Tribunal.
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CHaPter III. FInanCIal ProVISIonS

regulation 14. Direct costs of individual proceedings
(1) Unless otherwise agreed pursuant to Article 60(2) of the Convention, and in addition to 

receiving reimbursement for any direct expenses reasonably incurred, each member of a Com-
mission, a Tribunal or an ad hoc Committee appointed from the Panel of Arbitrators pursuant to 
Article 52(3) of the Convention (hereinafter referred to as “Committee”) shall receive:

(a) a fee for each day on which he participates in meetings of the body of which he is a member;
(b) a fee for the equivalent of each eight-hour day of other work performed in connection 

with the proceedings;
(c) in lieu of reimbursement of subsistence expenses when away from his normal place of 

residence, a per diem allowance based on the allowance established from time to time for the Execu-
tive Directors of the Bank;

(d) travel expenses in connection with meetings of the body of which he is a member based 
on the norms established from time to time for the Executive Directors of the Bank.

The amounts of the fees referred to in paragraphs (a) and (b) above shall be determined from 
time to time by the Secretary-General, with the approval of the Chairman. Any request for a higher 
amount shall be made through the Secretary-General.

(2) All payments, including reimbursement of expenses, to the following shall in all cases be 
made by the Centre and not by or through either party to the proceeding:

(a) members of Commissions, Tribunals and Committees;
(b) witnesses and experts summoned at the initiative of a Commission, Tribunal or Com-

mittee, and not of one of the parties;
(c) members of the Secretariat of the Centre, including persons (such as interpreters, transla-

tors, reporters or secretaries) especially engaged by the Centre for a particular proceeding;
(d) the host of any proceeding held away from the seat of the Centre pursuant to Article 63 

of the Convention.
(3) In order to enable the Centre to make the payments provided for in paragraph (2), as well 

as to incur other direct expenses in connection with a proceeding (other than expenses covered by 
Regulation 15):

(a) the parties shall make advance payments to the Centre as follows:
 (i) initially as soon as a Commission or Tribunal has been constituted, the Secretary-

General shall, after consultation with the President of the body in question and, 
as far as possible, the parties, estimate the expenses that will be incurred by the 
Centre during the next three to six months and request the parties to make an 
advance payment of this amount;

 (ii) if at any time the Secretary-General determines, after consultation with the Presi-
dent of the body in question and as far as possible the parties, that the advances 
made by the parties will not cover a revised estimate of expenses for the period 
or any subsequent period, he shall request the parties to make supplementary 
advance payments.

(b) the Centre shall not be required to provide any service in connection with a proceeding 
or to pay the fees, allowances or expenses of the members of any Commission, Tribunal or Com-
mittee, unless sufficient advance payments shall previously have been made;

(c) if the initial advance payments are insufficient to cover estimated future expenses, prior 
to requesting the parties to make additional advance payments, the Secretary-General shall ascer-
tain the actual expenses incurred and commitments entered into by the Centre with regard to each 
proceeding and shall appropriately charge or credit the parties;
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(d) in connection with every conciliation proceeding, and in connection with every arbitra-
tion proceeding unless a different division is provided for in the Arbitration Rules or is decided by 
the parties or the Tribunal, each party shall pay one half of each advance or supplemental charge, 
without prejudice to the final decision on the payment of the cost of an arbitration proceeding to be 
made by the Tribunal pursuant to Article 61(2) of the Convention. All advances and charges shall 
be payable, at the place and in the currencies specified by the Secretary-General, as soon as a request 
for payment is made by him. If the amounts requested are not paid in full within 30 days, then the 
Secretary-General shall inform both parties of the default and give an opportunity to either of them 
to make the required payment. At any time 15 days after such information is sent by the Secretary-
General, he may move that the Commission or Tribunal stay the proceeding, if by the date of such 
motion any part of the required payment is still outstanding. If any proceeding is stayed for non-
payment for a consecutive period in excess of six months, the Secretary-General may, after notice 
to and as far as possible in consultation with the parties, move that the competent body discontinue 
the proceeding;

(e) in the event that an application for annulment of an award is registered, the above provi-
sions of this Rule shall apply mutatis mutandis, except that the applicant shall be solely responsible 
for making the advance payments requested by the Secretary-General to cover expenses following 
the constitution of the Committee, and without prejudice to the right of the Committee in accord-
ance with Article 52(4) of the Convention to decide how and by whom expenses incurred in con-
nection with the annulment proceeding shall be paid.

regulation 15. Special Services to Parties
(1) The Centre shall only perform any special service for a party in connection with a proceed-

ing (for example, the provision of translations or copies) if the party shall in advance have deposited 
an amount sufficient to cover the charge for such service.

(2) Charges for special services shall normally be based on a schedule of fees to be promulgated 
from time to time by the Secretary-General and communicated by him to all Contracting States as 
well as to the parties to all pending proceedings.

regulation 16. Fee for lodging requests
The party or parties (if a request is made jointly) wishing to institute a conciliation or arbitra-

tion proceeding, requesting a supplementary decision to, or the rectification, interpretation, revision 
or annulment of an arbitral award, or requesting resubmission of a dispute to a new Tribunal after 
the annulment of an arbitral award, shall pay to the Centre a non-refundable fee determined from 
time to time by the Secretary-General.

regulation 17. the budget
(1) The fiscal year of the Centre shall run from July 1 of each year to June 30 of the following 

year.
(2) Before the end of each fiscal year the Secretary-General shall prepare and submit, for adop-

tion by the Administrative Council at its next Annual Meeting and in accordance with Article 6(1)
(f) of the Convention, a budget for the following fiscal year. This budget is to indicate the expected 
expenditures of the Centre (excepting those to be incurred on a reimbursable basis) and the expect-
ed revenues (excepting reimbursements).

(3) If, during the course of a fiscal year, the Secretary-General determines that the expected 
expenditures will exceed those authorized in the budget, or if he should wish to incur expenditures 
not previously authorized, he shall, in consultation with the Chairman, prepare a supplementary 
budget, which he shall submit to the Administrative Council for adoption, either at the Annual 
Meeting or at any other meeting, or in accordance with Regulation 7(3).

(4) The adoption of a budget constitutes authority for the Secretary-General to make expen-
ditures and incur obligations for the purposes and within the limits specified in the budget. Unless 



528 XVIII. International trade and investment law

otherwise provided by the Administrative Council, the Secretary-General may exceed the amount 
specified for any given budget item, provided that the total amount of the budget is not exceeded.

(5) Pending the adoption of the budget by the Administrative Council, the Secretary-General 
may incur expenditures for the purposes and within the limits specified in the budget he submitted 
to the Council, up to one quarter of the amount authorized to be expended in the previous fiscal 
year but in no event exceeding the amount that the Bank has agreed to make available for the cur-
rent fiscal year.

regulation 18. assessment of contributions
(1) Any excess of expected expenditures over expected revenues shall be assessed on the Con-

tracting States. Each State that is not a member of the Bank shall be assessed a fraction of the total 
assessment equal to the fraction of the budget of the International Court of Justice that it would 
have to bear if that budget were divided only among the Contracting States in proportion to the then 
current scale of contributions applicable to the budget of the Court; the balance of the total assess-
ment shall be divided among the Contracting States that are members of the Bank in proportion to 
their respective subscription to the capital stock of the Bank. The assessments shall be calculated by 
the Secretary-General immediately after the adoption of the annual budget, on the basis of the then 
current membership of the Centre, and shall be promptly communicated to all Contracting States. 
The assessments shall be payable as soon as they are thus communicated.

(2) On the adoption of a supplementary budget, the Secretary-General shall immediately cal-
culate supplementary assessments, which shall be payable as soon as they are communicated to the 
Contracting States.

(3) A State which is party to the Convention during any part of a fiscal year shall be assessed 
for the entire fiscal year. If a State becomes a party to the Convention after the assessments for a 
given fiscal year have been calculated, its assessment shall be calculated by the application of the 
same appropriate factor as was applied in calculating the original assessments, and no recalculation 
of the assessments of the other Contracting States shall be made.

(4) If, after the close of a fiscal year, it is determined that there is a cash surplus, such surplus 
shall, unless the Administrative Council otherwise decides, be credited to the Contracting States 
in proportion to the assessed contributions they had paid for that fiscal year. These credits shall be 
made with respect to the assessments for the fiscal year commencing two years after the end of the 
fiscal year to which the surplus pertains.

regulation 19. audits
The Secretary-General shall have an audit of the accounts of the Centre made once each year 

and on the basis of this audit submit a financial statement to the Administrative Council for con-
sideration at the Annual Meeting.

CHaPter IV. General FUnCtIonS oF tHe SeCretarIat

regulation 20. list of Contracting States
The Secretary-General shall maintain a list, which he shall transmit from time to time to all 

Contracting States and on request to any State or person, of the Contracting States (including for-
mer Contracting States, showing the date on which their notice of denunciation was received by the 
depositary), indicating for each:

(a) the date on which the Convention entered into force with respect to it;
(b) any territories excluded pursuant to Article 70 of the Convention and the dates on which 

the notice of exclusion and any modification of such notice were received by the depositary;
(c) any designation, pursuant to Article 25(1) of the Convention, of constituent subdivisions 

or agencies to whose investment disputes the jurisdiction of the Centre extends;
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(d) any notification, pursuant to Article 25(3) of the Convention, that no approval by the State 
is required for the consent by a constituent subdivision or agency to the jurisdiction of the Centre;

(e) any notification, pursuant to Article 25(4) of the Convention, of the class or classes of 
disputes which the State would or would not consider submitting to the jurisdiction of the Centre;

(f ) the competent court or other authority for the recognition and enforcement of arbitral 
awards, designated pursuant to Article 54(2) of the Convention;

(g) any legislative or other measures taken, pursuant to Article 69 of the Convention, for mak-
ing its provisions effective in the territories of the State and communicated by the State to the Centre.

regulation 21. establishment of panels
(1) Whenever a Contracting State has the right to make one or more designations to the Panel 

of Conciliators or of Arbitrators, the Secretary-General shall invite the State to make such designa-
tions.

(2) Each designation made by a Contracting State or by the Chairman shall indicate the name, 
address and nationality of the designee, and include a statement of his qualifications, with particular 
reference to his competence in the fields of law, commerce, industry and finance.

(3) As soon as the Secretary-General is notified of a designation, he shall inform the designee 
thereof, indicating to him the designating authority and the terminal date of the period of designa-
tion, and requesting confirmation that the designee is willing to serve.

(4) The Secretary-General shall maintain lists, which he shall transmit from time to time to all 
Contracting States and on request to any State or person, of the members of the Panels of Concilia-
tors and of Arbitrators, indicating for each member:

(a) his address;
(b) his nationality;
(c) the terminal date of the current designation; 
(d) the designating authority;
(e) his qualifications.

regulation 22. Publication
(1) The Secretary-General shall appropriately publish information about the operation of the 

Centre, including the registration of all requests for conciliation or arbitration and in due course an 
indication of the date and method of the termination of each proceeding.

(2) If both parties to a proceeding consent to the publication of: 
(a) reports of Conciliation Commissions;
(b) arbitral awards; or
(c) the minutes and other records of proceedings,

the Secretary-General shall arrange for the publication thereof, in an appropriate form with a view 
to furthering the development of international law in relation to investments.

CHaPter V. FUnCtIonS WItH reSPeCt to InDIVIDUal ProCeeDInGS

regulation 23. the registers
(1) The Secretary-General shall maintain, in accordance with rules to be promulgated by him, 

separate Registers for requests for conciliation and requests for arbitration. In these he shall enter all 
significant data concerning the institution, conduct and disposition of each proceeding, including 
in particular the method of constitution and the membership of each Commission, Tribunal and 
Committee. On the Arbitration Register he shall also enter, with respect to each award, all signifi-
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cant data concerning any request for the supplementation, rectification, interpretation, revision or 
annulment of the award, and any stay of enforcement.

(2) The Registers shall be open for inspection by any person. The Secretary-General shall 
promulgate rules concerning access to the Registers and a schedule of charges for the provision of 
certified and uncertified extracts therefrom.

regulation 24. Means of communication

(1) During the pendency of any proceeding the Secretary-General shall be the official channel 
of written communications among the parties, the Commission, Tribunal or Committee, and the 
Chairman of the Administrative Council, except that:

(a) the parties may communicate directly with each other unless the communication is 
one required by the Convention or the Institution, Conciliation or Arbitration Rules (hereinafter 
referred to as the “Rules”);

(b) the members of any Commission, Tribunal or Committee shall communicate directly 
with each other.

(2) Instruments and documents shall be introduced into the proceeding by transmitting them 
to the Secretary-General, who shall retain the original for the files of the Centre and arrange for 
appropriate distribution of copies. If the instrument or document does not meet the applicable 
requirements, the Secretary-General:

(a) shall inform the party submitting it of the deficiency, and of any consequent action the 
Secretary-General is taking;

(b) may, if the deficiency is merely a formal one, accept it subject to subsequent correction;

(c) may, if the deficiency consists merely of an insufficiency in the number of copies or the 
lack of required translations, provide the necessary copies or translations at the cost of the party 
concerned.

regulation 25. Secretary

The Secretary-General shall appoint a Secretary for each Commission, Tribunal and Commit-
tee. The Secretary may be drawn from among the Secretariat of the Centre, and shall in any case, 
while serving in that capacity, be considered as a member of its staff. He shall:

(a) represent the Secretary-General and may perform all functions assigned to the latter by 
these Regulations or the Rules with regard to individual proceedings or assigned to the latter by the 
Convention, and delegated by him to the Secretary;

(b) be the channel through which the parties may request particular services from the Centre;

(c) keep summary minutes of hearings, unless the parties agree with the Commission, Tri-
bunal or Committee on another manner of keeping the record of the hearings; and

(d) perform other functions with respect to the proceeding at the request of the President of 
the Commission, Tribunal or Committee, or at the direction of the Secretary-General.

regulation 26. Place of proceedings

(1) The Secretary-General shall make arrangements for the holding of conciliation and arbitra-
tion proceedings at the seat of the Centre or shall, at the request of the parties and as provided in 
Article 63 of the Convention, make or supervise arrangements if proceedings are held elsewhere.

(2) The Secretary-General shall assist a Commission or Tribunal, at its request, in visiting any 
place connected with a dispute or in conducting inquiries there.
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regulation 27. other assistance

(1) The Secretary-General shall provide such other assistance as may be required in connection 
with all meetings of Commissions, Tribunals and Committees, in particular in making translations 
and interpretations from one official language of the Centre into another.

(2) The Secretary-General may also provide, by use of the staff and equipment of the Centre or 
of persons employed and equipment acquired on a short-time basis, other services required for the 
conduct of proceedings, such as the duplication and translation of documents, or interpretations 
from and to a language other than an official language of the Centre.

regulation 28. Depositary functions

(1) The Secretary-General shall deposit in the archives of the Centre and shall make arrange-
ments for the permanent retention of the original text:

(a) of the request and of all instruments and documents filed or prepared in connection with 
any proceeding, including the minutes of any hearing;

(b) of any report by a Commission or of any award or decision by a Tribunal or Committee.
(2) Subject to the Rules and to the agreement of the parties to particular proceedings, and upon 

payment of any charges in accordance with a schedule to be promulgated by the Secretary-General, 
he shall make available to the parties certified copies of reports and awards (reflecting thereon any 
supplementary decision, rectification, interpretation, revision or annulment duly made, and any 
stay of enforcement while it is in effect), as well as of other instruments, documents and minutes.

CHaPter VI. SPeCIal ProVISIonS relatInG to ProCeeDInGS

regulation 29. time limits

(1) All time limits, specified in the Convention or the Rules or fixed by a Commission, Tri-
bunal, Committee or the Secretary-General, shall be computed from the date on which the limit is 
announced in the presence of the parties or their representatives or on which the Secretary-General 
dispatches the pertinent notification or instrument (which date shall be marked on it). The day of 
such announcement or dispatch shall be excluded from the calculation.

(2) A time limit shall be satisfied if a notification or instrument dispatched by a party is deliv-
ered at the seat of the Centre, or to the Secretary of the competent Commission, Tribunal or Com-
mittee that is meeting away from the seat of the Centre, before the close of business on the indicated 
date or, if that day is a Saturday, a Sunday, a public holiday observed at the place of delivery or a day 
on which for any reason regular mail delivery is restricted at the place of delivery, then before the 
close of business on the next subsequent day on which regular mail service is available.

regulation 30. Supporting documentation

(1) Documentation filed in support of any request, pleading, application, written observation 
or other instrument introduced into a proceeding shall consist of one original and of the number 
of additional copies specified in paragraph (2). The original shall, unless otherwise agreed by the 
parties or ordered by the competent Commission, Tribunal or Committee, consist of the complete 
document or of a duly certified copy or extract, except if the party is unable to obtain such document 
or certified copy or extract (in which case the reason for such inability must be stated).

(2) The number of additional copies of any document shall be equal to the number of addi-
tional copies required of the instrument to which the documentation relates, except that no such 
copies are required if the document has been published and is readily available. Each additional copy 
shall be certified by the party presenting it to be a true and complete copy of the original, except that 
if the document is lengthy and relevant only in part, it is sufficient if it is certified to be a true and 
complete extract of the relevant parts, which must be precisely specified.
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(3) Each original and additional copy of a document which is not in a language approved for 
the proceeding in question, shall, unless otherwise ordered by the competent Commission, Tribu-
nal or Committee, be accompanied by a certified translation into such a language. However, if the 
document is lengthy and relevant only in part, it is sufficient if only the relevant parts, which must 
be precisely specified, are translated, provided that the competent body may require a fuller or a 
complete translation.

(4) Whenever an extract of an original document is presented pursuant to paragraph (1) or a 
partial copy or translation pursuant to paragraph (2) or (3), each such extract, copy and translation 
shall be accompanied by a statement that the omission of the remainder of the text does not render 
the portion presented misleading.

CHaPter VII. IMMUnItIeS anD PrIVIleGeS

Regulation 31. Certificates of official travel

The Secretary-General may issue certificates to members of Commissions, Tribunals or Com-
mittees, to officers and employees of the Secretariat and to the parties, agents, counsel, advocates, 
witnesses and experts appearing in proceedings, indicating that they are traveling in connection 
with a proceeding under the Convention.

regulation 32. Waiver of immunities

(1) The Secretary-General may waive the immunity of: 

(a) the Centre;

(b) members of the staff of the Centre.

(2) The Chairman of the Council may waive the immunity of: 

(a) the Secretary-General or any Deputy Secretary-General; 

(b) members of a Commission, Tribunal or Committee;

(c) the parties, agents, counsel, advocates, witnesses or experts appearing in a proceeding, if 
a recommendation for such waiver is made by the Commission, Tribunal or Committee concerned.

(3) The Administrative Council may waive the immunity of: 

(a) the Chairman and members of the Council;

(b) the parties, agents, counsel, advocates, witnesses or experts appearing in a proceeding, 
even if no recommendation for such a waiver is made by the Commission, Tribunal or Committee 
concerned;

(c) the Centre or any person mentioned in paragraph (1)or (2).

CHaPter VIII. MISCellaneoUS

regulation 33. Communications with Contracting States

Unless another channel of communications is specified by the State concerned, all commu-
nications required by the Convention or these Regulations to be sent to Contracting States shall be 
addressed to the State’s representative on the Administrative Council.

Regulation 34. Official languages

(1) The official languages of the Centre shall be English, French and Spanish.

(2) The texts of these Regulations in each official language shall be equally authentic.
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rUleS oF ProCeDUre For tHe InStItUtIon oF ConCIlIatIon  
anD arBItratIon ProCeeDInGS 

(InStItUtIon rUleS)

rule 1. the request
(1) Any Contracting State or any national of a Contracting State wishing to institute concilia-

tion or arbitration proceedings under the Convention shall address a request to that effect in writing 
to the Secretary-General at the seat of the Centre. The request shall indicate whether it relates to a 
conciliation or an arbitration proceeding. It shall be drawn up in an official language of the Centre, 
shall be dated, and shall be signed by the requesting party or its duly authorized representative.

(2) The request may be made jointly by the parties to the dispute.

rule 2. Contents of the request
(1) The request shall:
(a) designate precisely each party to the dispute and state the address of each;
(b) state, if one of the parties is a constituent subdivision or agency of a Contracting State, 

that it has been designated to the Centre by that State pursuant to Article 25(1) of the Convention;
(c) indicate the date of consent and the instruments in which it is recorded, including, if one 

party is a constituent subdivision or agency of a Contracting State, similar data on the approval of 
such consent by that State unless it had notified the Centre that no such approval is required;

(d) indicate with respect to the party that is a national of a Contracting State:
 (i) its nationality on the date of consent; and
 (ii) if the party is a natural person:
  (A)  his nationality on the date of the request; and
  (B) that he did not have the nationality of the Contracting State party to the dis-

pute either on the date of consent or on the date of the request; or
 (iii) if the party is a juridical person which on the date of consent had the nationality 

of the Contracting State party to the dispute, the agreement of the parties that it 
should be treated as a national of another Contracting State for the purposes of 
the Convention;

(e) contain information concerning the issues in dispute indicating that there is, between 
the parties, a legal dispute arising directly out of an investment; and

(f ) state, if the requesting party is a juridical person, that it has taken all necessary internal 
actions to authorize the request.

(2) The information required by subparagraphs (1)(c), (1)(d)(iii) and (1)(f ) shall be supported 
by documentation.

(3) “Date of consent” means the date on which the parties to the dispute consented in writing 
to submit it to the Centre; if both parties did not act on the same day, it means the date on which 
the second party acted.

rule 3. optional information in the request
The request may in addition set forth any provisions agreed by the parties regarding the num-

ber of conciliators or arbitrators and the method of their appointment, as well as any other provi-
sions agreed concerning the settlement of the dispute.

rule 4. Copies of the request
(1) The request shall be accompanied by five additional signed copies. The Secretary-General 

may require such further copies as he may deem necessary.
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(2) Any documentation submitted with the request shall conform to the requirements of 
Administrative and Financial Regulation 30.

rule 5. acknowledgement of the request
(1) On receiving a request the Secretary-General shall:
(a) send an acknowledgement to the requesting party;
(b) take no other action with respect to the request until he has received payment of the 

prescribed fee.
(2) As soon as he has received the fee for lodging the request, the Secretary-General shall trans-

mit a copy of the request and of the accompanying documentation to the other party.

rule 6. registration of the request
(1) The Secretary-General shall, subject to Rule 5(1)(b), as soon as possible, either:
(a) register the request in the Conciliation or the Arbitration Register and on the same day 

notify the parties of the registration; or
(b) if he finds, on the basis of the information contained in the request, that the dispute is 

manifestly outside the jurisdiction of the Centre, notify the parties of his refusal to register the 
request and of the reasons therefor.

(2) A proceeding under the Convention shall be deemed to have been instituted on the date of 
the registration of the request.

rule 7. notice of registration
The notice of registration of a request shall:
(a) record that the request is registered and indicate the date of the registration and of the 

dispatch of that notice;
(b) notify each party that all communications and notices in connection with the proceeding 

will be sent to the address stated in the request, unless another address is indicated to the Centre;
(c) unless such information has already been provided, invite the parties to communicate 

to the Secretary-General any provisions agreed by them regarding the number and the method of 
appointment of the conciliators or arbitrators;

(d) invite the parties to proceed, as soon as possible, to constitute a Conciliation Commission 
in accordance with Articles 29 to 31 of the Convention, or an Arbitral Tribunal in accordance with 
Articles 37 to 40;

(e) remind the parties that the registration of the request is without prejudice to the powers 
and functions of the Conciliation Commission or Arbitral Tribunal in regard to jurisdiction, com-
petence and the merits; and

(f ) be accompanied by a list of the members of the Panel of Conciliators or of Arbitrators of 
the Centre.

rule 8. Withdrawal of the request
The requesting party may, by written notice to the Secretary-General, withdraw the request 

before it has been registered. The Secretary-General shall promptly notify the other party, unless, 
pursuant to Rule 5(1)(b), the request had not been transmitted to it.

rule 9. Final provisions
(1) The texts of these Rules in each official language of the Centre shall be equally authentic.
(2) These Rules may be cited as the “Institution Rules” of the Centre.
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rUleS oF ProCeDUre For ConCIlIatIon ProCeeDInGS 
(ConCIlIatIon rUleS)

CHaPter I. eStaBlISHMent oF tHe CoMMISSIon

rule 1. General obligations
(1) Upon notification of the registration of the request for conciliation, the parties shall, with 

all possible dispatch, proceed to constitute a Commission, with due regard to Section 2 of Chap-
ter III of the Convention.

(2) Unless such information is provided in the request, the parties shall communicate to the 
Secretary-General as soon as possible any provisions agreed by them regarding the number of con-
ciliators and the method of their appointment.

rule 2. Method of constituting the commission in the absence of previous agreement
(1) If the parties, at the time of the registration of the request for conciliation, have not agreed 

upon the number of conciliators and the method of their appointment, they shall, unless they agree 
otherwise, follow the following procedure:

(a) the requesting party shall, within 10 days after the registration of the request, propose to 
the other party the appointment of a sole conciliator or of a specified uneven number of conciliators 
and specify the method proposed for their appointment;

(b) within 20 days after receipt of the proposals made by the requesting party, the other 
party shall:
 (i) accept such proposals; or
 (ii) make other proposals regarding the number of conciliators and the method of 

their appointment;
(c) within 20 days after receipt of the reply containing any such other proposals, the request-

ing party shall notify the other party whether it accepts or rejects such proposals.
(2) The communications provided for in paragraph (1) shall be made or promptly confirmed in 

writing and shall either be transmitted through the Secretary-General or directly between the par-
ties with a copy to the Secretary-General. The parties shall promptly notify the Secretary-General 
of the contents of any agreement reached.

(3) At any time 60 days after the registration of the request, if no agreement on another proce-
dure is reached, either party may inform the Secretary-General that it chooses the formula provided 
for in Article 29(2)(b) of the Convention. The Secretary-General shall thereupon promptly inform 
the other party that the Commission is to be constituted in accordance with that Article.

rule 3. appointment of conciliators to a commission constituted in accordance with  
Convention article 29(2)(b)

(1) If the Commission is to be constituted in accordance with Article 29(2)(b) of the Con-
vention:

(a) either party shall, in a communication to the other party: 
 (i) name two persons, identifying one of them as the conciliator appointed by it and 

the other as the conciliator proposed to be the President of the Commission; and
 (ii) invite the other party to concur in the appointment of the conciliator proposed to 

be the President of the Commission and to appoint another conciliator;
(b) promptly upon receipt of this communication the other party shall, in its reply:

 (i) name a person as the conciliator appointed by it; and
 (ii) concur in the appointment of the conciliator proposed to be the President of the 

Commission or name another person as the conciliator proposed to be President;
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(c) promptly upon receipt of the reply containing such a proposal, the initiating party shall 
notify the other party whether it concurs in the appointment of the conciliator proposed by that 
party to be the President of the Commission.

(2) The communications provided for in this Rule shall be made or promptly confirmed in 
writing and shall either be transmitted through the Secretary-General or directly between the par-
ties with a copy to the Secretary-General.

rule 4. appointment of conciliators by the Chairman of the administrative Council
(1) If the Commission is not constituted within 90 days after the dispatch by the Secretary-

General of the notice of registration, or such other period as the parties may agree, either party may, 
through the Secretary-General, address to the Chairman of the Administrative Council a request 
in writing to appoint the conciliator or conciliators not yet appointed and to designate a conciliator 
to be the President of the Commission.

(2) The provision of paragraph (1) shall apply mutatis mutandis in the event that the parties 
have agreed that the conciliators shall elect the President of the Commission and they fail to do so.

(3) The Secretary-General shall forthwith send a copy of the request to the other party.
(4) The Chairman shall use his best efforts to comply with that request within 30 days after its 

receipt. Before he proceeds to make an appointment or designation, with due regard to Article 31(1) 
of the Convention, he shall consult both parties as far as possible.

(5) The Secretary-General shall promptly notify the parties of any appointment or designation 
made by the Chairman.

rule 5. acceptance of appointments
(1) The party or parties concerned shall notify the Secretary-General of the appointment of 

each conciliator and indicate the method of his appointment.
(2) As soon as the Secretary-General has been informed by a party or the Chairman of the 

Administrative Council of the appointment of a conciliator, he shall seek an acceptance from the 
appointee.

(3) If a conciliator fails to accept his appointment within 15 days, the Secretary-General 
shall promptly notify the parties, and if appropriate the Chairman, and invite them to proceed to 
the appointment of another conciliator in accordance with the method followed for the previous 
appointment.

rule 6. Constitution of the Commission
(1) The Commission shall be deemed to be constituted and the proceeding to have begun 

on the date the Secretary-General notifies the parties that all the conciliators have accepted their 
appointment.

(2) Before or at the first session of the Commission, each conciliator shall sign a declaration 
in the following form:

“To the best of my knowledge there is no reason why I should not serve on the Conciliation 
Commission constituted by the International Centre for Settlement of Investment Disputes 
with respect to a dispute between _________ _______and ___________________.
“I shall keep confidential all information coming to my knowledge as a result of my participa-
tion in this proceeding, as well as the contents of any report drawn up by the Commission.
“I shall not accept any instruction or compensation with regard to the proceeding from 
any source except as provided in the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States and in the Regulations and Rules made pursu-
ant thereto.
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“A statement of my past and present professional, business and other relationships (if any) with 
the parties is attached hereto.”

Any conciliator failing to sign such a declaration by the end of the first session of the Commis-
sion shall be deemed to have resigned.

rule 7. replacement of conciliators

At any time before the Commission is constituted, each party may replace any conciliator 
appointed by it and the parties may by common consent agree to replace any conciliator. The pro-
cedure of such replacement shall be in accordance with Rules 1, 5 and 6.

rule 8. Incapacity or resignation of conciliators

(1) If a conciliator becomes incapacitated or unable to perform the duties of his office, the 
procedure in respect of the disqualification of conciliators set forth in Rule 9 shall apply.

(2) A conciliator may resign by submitting his resignation to the other members of the Com-
mission and the Secretary-General. If the conciliator was appointed by one of the parties, the Com-
mission shall promptly consider the reasons for his resignation and decide whether it consents 
thereto. The Commission shall promptly notify the Secretary-General of its decision.

Rule 9. Disqualification of conciliators

(1) A party proposing the disqualification of a conciliator pursuant to Article 57 of the Conven-
tion shall promptly, and in any event before the Commission first recommends terms of settlement 
of the dispute to the parties or when the proceeding is closed (whichever occurs earlier), file its 
proposal with the Secretary-General, stating its reasons therefor.

(2) The Secretary-General shall forthwith:

(a) transmit the proposal to the members of the Commission and, if it relates to a sole con-
ciliator or to a majority of the members of the Commission, to the Chairman of the Administrative 
Council; and

(b) notify the other party of the proposal.

(3) The conciliator to whom the proposal relates may, without delay, furnish explanations to 
the Commission or the Chairman, as the case may be.

(4) Unless the proposal relates to a majority of the members of the Commission, the other 
members shall promptly consider and vote on the proposal in the absence of the conciliator con-
cerned. If those members are equally divided, they shall, through the Secretary-General, promptly 
notify the Chairman of the proposal, of any explanation furnished by the conciliator concerned and 
of their failure to reach a decision.

(5) Whenever the Chairman has to decide on a proposal to disqualify a conciliator, he shall use 
his best efforts to take that decision within 30 days after he has received the proposal.

(6) The proceeding shall be suspended until a decision has been taken on the proposal.

rule 10. Procedure during a vacancy on the Commission

(1) The Secretary-General shall forthwith notify the parties and, if necessary, the Chairman of 
the Administrative Council of the disqualification, death, incapacity or resignation of a conciliator 
and of the consent, if any, of the Commission to a resignation.

(2) Upon the notification by the Secretary-General of a vacancy on the Commission, the pro-
ceeding shall be or remain suspended until the vacancy has been filled.
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rule 11. Filling vacancies on the Commission
(1) Except as provided in paragraph (2), a vacancy resulting from the disqualification, death, 

incapacity or resignation of a conciliator shall be promptly filled by the same method by which his 
appointment had been made.

(2) In addition to filling vacancies relating to conciliators appointed by him, the Chairman of 
the Administrative Council shall appoint a person from the Panel of Conciliators:

(a) to fill a vacancy caused by the resignation, without the consent of the Commission, of a 
conciliator appointed by a party; or

(b) at the request of either party, to fill any other vacancy, if no new appointment is made and 
accepted within 45 days of the notification of the vacancy by the Secretary-General.

(3) The procedure for filling a vacancy shall be in accordance with Rules 1, 4(4), 4(5), 5 and, 
mutatis mutandis, 6(2).

Rule 12, Resumption of proceeding after filling a vacancy
As soon as a vacancy on the Commission has been filled, the proceeding shall continue from 

the point it had reached at the time the vacancy occurred. The newly appointed conciliator may, 
however, require that any hearings be repeated in whole or in part.

CHaPter II. WorKInG oF tHe CoMMISSIon

rule 13. Sessions of the Commission
(1) The Commission shall hold its first session within 60 days after its constitution or such 

other period as the parties may agree. The dates of that session shall be fixed by the President of the 
Commission after consultation with its members and the Secretary-General. If upon its constitution 
the Commission has no President because the parties have agreed that the President shall be elected 
by its members, the Secretary-General shall fix the dates of that session. In both cases, the parties 
shall be consulted as far as possible.

(2) The dates of subsequent sessions shall be determined by the Commission, after consultation 
with the Secretary-General and with the parties as far as possible.

(3) The Commission shall meet at the seat of the Centre or at such other place as may have been 
agreed by the parties in accordance with Article 63 of the Convention. If the parties agree that the 
proceeding shall be held at a place other than the Centre or an institution with which the Centre 
has made the necessary arrangements, they shall consult with the Secretary-General and request 
the approval of the Commission. Failing such approval, the Commission shall meet at the seat of 
the Centre.

(4) The Secretary-General shall notify the members of the Commission and the parties of the 
dates and place of the sessions of the Commission in good time.

rule 14. Sittings of the Commission
(1) The President of the Commission shall conduct its hearings and preside at its deliberations.
(2) Except as the parties otherwise agree, the presence of a majority of the members of the 

Commission shall be required at its sittings.
(3) The President of the Commission shall fix the date and hour of its sittings.

rule 15. Deliberations of the Commission
(1) The deliberations of the Commission shall take place in private and remain secret.
(2) Only members of the Commission shall take part in its deliberations. No other person shall 

be admitted unless the Commission decides otherwise.
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rule 16. Decisions of the Commission
(1) Decisions of the Commission shall be taken by a majority of the votes of all its members. 

Abstention shall count as a negative vote.
(2) Except as otherwise provided by these Rules or decided by the Commission, it may take any 

decision by correspondence among its members, provided that all of them are consulted. Decisions 
so taken shall be certified by the President of the Commission.

rule 17. Incapacity of the President
If at any time the President of the Commission should be unable to act, his functions shall be 

performed by one of the other members of the Commission, acting in the order in which the Secre-
tary-General had received the notice of their acceptance of their appointment to the Commission.

rule 18. representation of the parties
(1) Each party may be represented or assisted by agents, counsel or advocates whose names 

and authority shall be notified by that party to the Secretary-General, who shall promptly inform 
the Commission and the other party.

(2) For the purposes of these Rules, the expression “party” includes, where the context so 
admits, an agent, counsel or advocate authorized to represent that party.

CHaPter III. General ProCeDUral ProVISIonS

rule 19. Procedural orders
The Commission shall make the orders required for the conduct of the proceeding.

rule 20. Preliminary procedural consultation
(1) As early as possible after the constitution of a Commission, its President shall endeavor to 

ascertain the views of the parties regarding questions of procedure. For this purpose he may request 
the parties to meet him. He shall, in particular, seek their views on the following matters:

(a) the number of members of the Commission required to constitute a quorum at its sittings;
(b) the language or languages to be used in the proceeding;
(c) the evidence, oral or written, which each party intends to produce or to request the Com-

mission to call for, and the written statements which each party intends to file, as well as the time 
limits within which such evidence should be produced and such statements filed;

(d) the number of copies desired by each party of instruments filed by the other; and
(e) the manner in which the record of the hearings shall be kept.
(2) In the conduct of the proceeding the Commission shall apply any agreement between the 

parties on procedural matters, except as otherwise provided in the Convention or the Administra-
tive and Financial Regulations.

rule 21. Procedural languages
(1) The parties may agree on the use of one or two languages to be used in the proceeding, 

provided that, if they agree on any language that is not an official language of the Centre, the Com-
mission, after consultation with the Secretary-General, gives its approval. If the parties do not agree 
on any such procedural language, each of them may select one of the official languages (i.e., English, 
French and Spanish) for this purpose.

(2) If two procedural languages are selected by the parties, any instrument may be filed in 
either language. Either language may be used at the hearings, subject, if the Commission so requires, 
to translation and interpretation. The recommendations and the report of the Commission shall be 
rendered and the record kept in both procedural languages, both versions being equally authentic.
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CHaPter IV. ConCIlIatIon ProCeDUreS

rule 22. Functions of the Commission
(1) In order to clarify the issues in dispute between the parties, the Commission shall hear the 

parties and shall endeavor to obtain any information that might serve this end. The parties shall be 
associated with its work as closely as possible.

(2) In order to bring about agreement between the parties, the Commission may, from time to 
time at any stage of the proceeding, make—orally or in writing—recommendations to the parties. 
It may recommend that the parties accept specific terms of settlement or that they refrain, while it 
seeks to bring about agreement between them, from specific acts that might aggravate the dispute; 
it shall point out to the parties the arguments in favor of its recommendations. It may fix time limits 
within which each party shall inform the Commission of its decision concerning the recommenda-
tions made.

(3) The Commission, in order to obtain information that might enable it to discharge its func-
tions, may at any stage of the proceeding:

(a) request from either party oral explanations, documents and other information;
(b) request evidence from other persons; and
(c) with the consent of the party concerned, visit any place connected with the dispute or 

conduct inquiries there, provided that the parties may participate in any such visits and inquiries.

rule 23. Cooperation of the Parties
(1) The parties shall cooperate in good faith with the Commission and, in particular, at its 

request furnish all relevant documents, information and explanations as well as use the means at 
their disposal to enable the Commission to hear witnesses and experts whom it desires to call. The 
parties shall also facilitate visits to and inquiries at any place connected with the dispute that the 
Commission desires to undertake.

(2) The parties shall comply with any time limits agreed with or fixed by the Commission.

rule 24. transmission of the request
As soon as the Commission is constituted, the Secretary-General shall transmit to each mem-

ber a copy of the request by which the proceeding was initiated, of the supporting documentation, of 
the notice of registration and of any communication received from either party in response thereto.

rule 25. Written statements
(1) Upon the constitution of the Commission, its President shall invite each party to file, within 

30 days or such longer time limit as he may fix, a written statement of its position. If, upon its con-
stitution, the Commission has no President, such invitation shall be issued and any such longer 
time limit shall be fixed by the Secretary-General. At any stage of the proceeding, within such time 
limits as the Commission shall fix, either party may file such other written statements as it deems 
useful and relevant.

(2) Except as otherwise provided by the Commission after consultation with the parties and 
the Secretary-General, every written statement or other instrument shall be filed in the form of a 
signed original accompanied by additional copies whose number shall be two more than the number 
of members of the Commission.

rule 26. Supporting documentation
(1) Every written statement or other instrument filed by a party may be accompanied by sup-

porting documentation, in such form and number of copies as required by Administrative and 
Financial Regulation 30.
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(2) Supporting documentation shall ordinarily be filed together with the instrument to which 
it relates, and in any case within the time limit fixed for the filing of such instrument.

rule 27. Hearings
(1) The hearings of the Commission shall take place in private and, except as the parties oth-

erwise agree, shall remain secret.
(2) The Commission shall decide, with the consent of the parties, which other persons besides 

the parties, their agents, counsel and advocates, witnesses and experts during their testimony, and 
officers of the Commission may attend the hearings.

rule 28. Witnesses and experts
(1) Each party may, at any stage of the proceeding, request that the Commission hear the wit-

nesses and experts whose evidence the party considers relevant. The Commission shall fix a time 
limit within which such hearing shall take place.

(2) Witnesses and experts shall, as a rule, be examined before the Commission by the parties 
under the control of its President. Questions may also be put to them by any member of the Com-
mission.

(3) If a witness or expert is unable to appear before it, the Commission, in agreement with the 
parties, may make appropriate arrangements for the evidence to be given in a written deposition or 
to be taken by examination elsewhere. The parties may participate in any such examination.

CHaPter V. terMInatIon oF tHe ProCeeDInG

rule 29. objections to jurisdiction
(1) Any objection that the dispute is not within the jurisdiction of the Centre or, for other 

reasons, is not within the competence of the Commission shall be made as early as possible. A party 
shall file the objection with the Secretary-General no later than in its first written statement or at 
the first hearing if that occurs earlier, unless the facts on which the objection is based are unknown 
to the party at that time.

(2) The Commission may on its own initiative consider, at any stage of the proceeding, whether 
the dispute before it is within the jurisdiction of the Centre and within its own competence.

(3) Upon the formal raising of an objection, the proceeding on the merits shall be suspended. 
The Commission shall obtain the views of the parties on the objection.

(4) The Commission may deal with the objection as a preliminary question or join it to the 
merits of the dispute. If the Commission overrules the objection or joins it to the merits, it shall 
resume consideration of the latter without delay.

(5) If the Commission decides that the dispute is not within the jurisdiction of the Centre or 
not within its own competence, it shall close the proceeding and draw up a report to that effect, in 
which it shall state its reasons.

rule 30. Closure of the proceeding
(1) If the parties reach agreement on the issues in dispute, the Commission shall close the 

proceeding and draw up its report noting the issues in dispute and recording that the parties have 
reached agreement. At the request of the parties, the report shall record the detailed terms and 
conditions of their agreement.

(2) If at any stage of the proceeding it appears to the Commission that there is no likelihood of 
agreement between the parties, the Commission shall, after notice to the parties, close the proceed-
ing and draw up its report noting the submission of the dispute to conciliation and recording the 
failure of the parties to reach agreement.
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(3) If one party fails to appear or participate in the proceeding, the Commission shall, after 
notice to the parties, close the proceeding and draw up its report noting the submission of the dis-
pute to conciliation and recording the failure of that party to appear or participate.

rule 31. Preparation of the report
The report of the Commission shall be drawn up and signed within 60 days after the closure 

of the proceeding.

rule 32. the report
(1) The report shall be in writing and shall contain, in addition to the material specified in 

paragraph (2) and in Rule 30:
(a) a precise designation of each party;
(b) a statement that the Commission was established under the Convention, and a descrip-

tion of the method of its constitution;
(c) the names of the members of the Commission, and an identification of the appointing 

authority of each;
(d) the names of the agents, counsel and advocates of the parties;
(e) the dates and place of the sittings of the Commission; and
(f ) a summary of the proceeding.
(2) The report shall also record any agreement of the parties, pursuant to Article 35 of the 

Convention, concerning the use in other proceedings of the views expressed or statements or admis-
sions or offers of settlement made in the proceeding before the Commission or of the report or any 
recommendation made by the Commission.

(3) The report shall be signed by the members of the Commission; the date of each signature 
shall be indicated. The fact that a member refuses to sign the report shall be recorded therein.

rule 33. Communication of the report
(1) Upon signature by the last conciliator to sign, the Secretary-General shall promptly:
(a) authenticate the original text of the report and deposit it in the archives of the Centre; and
(b) dispatch a certified copy to each party, indicating the date of dispatch on the original text 

and on all copies.
(2) The Secretary-General shall, upon request, make available to a party additional certified 

copies of the report.
(3) The Centre shall not publish the report without the consent of the parties.

CHaPter VI. General ProVISIonS

rule 34. Final provisions
(1) The texts of these Rules in each official language of the Centre shall be equally authentic.
(2) These Rules may be cited as the “Conciliation Rules” of the Centre.
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rUleS oF ProCeDUre For arBItratIon ProCeeDInGS 
(arBItratIon rUleS)

CHaPter I. eStaBlISHMent oF tHe trIBUnal

rule 1. General obligations
(1) Upon notification of the registration of the request for arbitration, the parties shall, with 

all possible dispatch, proceed to constitute a Tribunal, with due regard to Section 2 of Chapter IV 
of the Convention.

(2) Unless such information is provided in the request, the parties shall communicate to the 
Secretary-General as soon as possible any provisions agreed by them regarding the number of arbi-
trators and the method of their appointment.

(3) The majority of the arbitrators shall be nationals of States other than the State party to the 
dispute and of the State whose national is a party to the dispute, unless the sole arbitrator or each 
individual member of the Tribunal is appointed by agreement of the parties. Where the Tribunal is 
to consist of three members, a national of either of these States may not be appointed as an arbitrator 
by a party without the agreement of the other party to the dispute. Where the Tribunal is to consist 
of five or more members, nationals of either of these States may not be appointed as arbitrators by a 
party if appointment by the other party of the same number of arbitrators of either of these nation-
alities would result in a majority of arbitrators of these nationalities.

(4) No person who had previously acted as a conciliator or arbitrator in any proceeding for the 
settlement of the dispute may be appointed as a member of the Tribunal.

rule 2. Method of constituting the tribunal in the absence of previous agreement
(1) If the parties, at the time of the registration of the request for arbitration, have not agreed 

upon the number of arbitrators and the method of their appointment, they shall, unless they agree 
otherwise, follow the following procedure:

(a) the requesting party shall, within 10 days after the registration of the request, propose to 
the other party the appointment of a sole arbitrator or of a specified uneven number of arbitrators 
and specify the method proposed for their appointment;

(b) within 20 days after receipt of the proposals made by the requesting party, the other 
party shall:
 (i) accept such proposals; or
 (ii) make other proposals regarding the number of arbitrators and the method of their 

appointment;
(c) within 20 days after receipt of the reply containing any such other proposals, the request-

ing party shall notify the other party whether it accepts or rejects such proposals.
(2) The communications provided for in paragraph (1) shall be made or promptly confirmed in 

writing and shall either be transmitted through the Secretary-General or directly between the par-
ties with a copy to the Secretary-General. The parties shall promptly notify the Secretary-General 
of the contents of any agreement reached.

(3) At any time 60 days after the registration of the request, if no agreement on another proce-
dure is reached, either party may inform the Secretary-General that it chooses the formula provided 
for in Article 37(2)(b) of the Convention. The Secretary-General shall thereupon promptly inform 
the other party that the Tribunal is to be constituted in accordance with that Article.

rule 3. appointment of arbitrators to a tribunal constituted in accordance  
with Convention article 37(2)(b)

(1) If the Tribunal is to be constituted in accordance with Article 37(2)(b) of the Convention:
(a) either party shall in a communication to the other party:
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 (i) name two persons, identifying one of them, who shall not have the same national-
ity as nor be a national of either party, as the arbitrator appointed by it, and the 
other as the arbitrator proposed to be the President of the Tribunal; and

 (ii) invite the other party to concur in the appointment of the arbitrator proposed to 
be the President of the Tribunal and to appoint another arbitrator;

(b) promptly upon receipt of this communication the other party shall, in its reply:
 (i) name a person as the arbitrator appointed by it, who shall not have the same 

nationality as nor be a national of either party; and
 (ii) concur in the appointment of the arbitrator proposed to be the President of the 

Tribunal or name another person as the arbitrator proposed to be President;
(c) promptly upon receipt of the reply containing such a proposal, the initiating party shall 

notify the other party whether it concurs in the appointment of the arbitrator proposed by that party 
to be the President of the Tribunal.

(2) The communications provided for in this Rule shall be made or promptly confirmed in 
writing and shall either be transmitted through the Secretary-General or directly between the par-
ties with a copy to the Secretary-General.

rule 4. appointment of arbitrators by the Chairman of the administrative Council
(1) If the Tribunal is not constituted within 90 days after the dispatch by the Secretary-General 

of the notice of registration, or such other period as the parties may agree, either party may, through 
the Secretary-General, address to the Chairman of the Administrative Council a request in writing 
to appoint the arbitrator or arbitrators not yet appointed and to designate an arbitrator to be the 
President of the Tribunal.

(2) The provision of paragraph (1) shall apply mutatis mutandis in the event that the parties 
have agreed that the arbitrators shall elect the President of the Tribunal and they fail to do so.

(3) The Secretary-General shall forthwith send a copy of the request to the other party.
(4) The Chairman shall use his best efforts to comply with that request within 30 days after its 

receipt. Before he proceeds to make an appointment or designation, with due regard to Articles 38 
and 40(1) of the Convention, he shall consult both parties as far as possible.

(5) The Secretary-General shall promptly notify the parties of any appointment or designation 
made by the Chairman.

rule 5. acceptance of appointments
(1) The party or parties concerned shall notify the Secretary-General of the appointment of 

each arbitrator and indicate the method of his appointment.
(2) As soon as the Secretary-General has been informed by a party or the Chairman of the 

Administrative Council of the appointment of an arbitrator, he shall seek an acceptance from the 
appointee.

(3) If an arbitrator fails to accept his appointment within 15 days, the Secretary-General 
shall promptly notify the parties, and if appropriate the Chairman, and invite them to proceed to 
the appointment of another arbitrator in accordance with the method followed for the previous 
appointment.

rule 6. Constitution of the tribunal
(1) The Tribunal shall be deemed to be constituted and the proceeding to have begun on the date 

the Secretary-General notifies the parties that all the arbitrators have accepted their appointment.
(2) Before or at the first session of the Tribunal, each arbitrator shall sign a declaration in the 

following form:
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“To the best of my knowledge there is no reason why I should not serve on the Arbitral Tribu-
nal constituted by the International Centre for Settlement of Investment Disputes with respect 
to a dispute between  _____________________and __________ _____________.
“I shall keep confidential all information coming to my knowledge as a result of my participa-
tion in this proceeding, as well as the contents of any award made by the Tribunal.
“I shall judge fairly as between the parties, according to the applicable law, and shall not accept 
any instruction or compensation with regard to the proceeding from any source except as 
provided in the Convention on the Settlement of Investment Disputes between States and 
Nationals of Other States and in the Regulations and Rules made pursuant thereto.
“Attached is a statement of (a) my past and present professional, business and other relationships 
(if any) with the parties and (b) any other circumstance that might cause my reliability for inde-
pendent judgment to be questioned by a party. I acknowledge that by signing this declaration, I 
assume a continuing obligation promptly to notify the Secretary-General of the Centre of any 
such relationship or circumstance that subsequently arises during this proceeding.”
Any arbitrator failing to sign a declaration by the end of the first session of the Tribunal shall 

be deemed to have resigned.

rule 7. replacement of arbitrators
At any time before the Tribunal is constituted, each party may replace any arbitrator appointed 

by it and the parties may by common consent agree to replace any arbitrator. The procedure of such 
replacement shall be in accordance with Rules 1, 5 and 6.

rule 8. Incapacity or resignation of arbitrators
(1) If an arbitrator becomes incapacitated or unable to perform the duties of his office, the 

procedure in respect of the disqualification of arbitrators set forth in Rule 9 shall apply.
(2) An arbitrator may resign by submitting his resignation to the other members of the Tribu-

nal and the Secretary-General. If the arbitrator was appointed by one of the parties, the Tribunal 
shall promptly consider the reasons for his resignation and decide whether it consents thereto. The 
Tribunal shall promptly notify the Secretary-General of its decision.

Rule 9. Disqualification of arbitrators
(1) A party proposing the disqualification of an arbitrator pursuant to Article 57 of the Con-

vention shall promptly, and in any event before the proceeding is declared closed, file its proposal 
with the Secretary-General, stating its reasons therefor.

(2) The Secretary-General shall forthwith:
(a) transmit the proposal to the members of the Tribunal and, if it relates to a sole arbitrator or 

to a majority of the members of the Tribunal, to the Chairman of the Administrative Council; and
(b) notify the other party of the proposal.
(3) The arbitrator to whom the proposal relates may, without delay, furnish explanations to the 

Tribunal or the Chairman, as the case may be.
(4) Unless the proposal relates to a majority of the members of the Tribunal, the other mem-

bers shall promptly consider and vote on the proposal in the absence of the arbitrator concerned. If 
those members are equally divided, they shall, through the Secretary-General, promptly notify the 
Chairman of the proposal, of any explanation furnished by the arbitrator concerned and of their 
failure to reach a decision.

(5) Whenever the Chairman has to decide on a proposal to disqualify an arbitrator, he shall use 
his best efforts to take that decision within 30 days after he has received the proposal.

(6) The proceeding shall be suspended until a decision has been taken on the proposal.
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rule 10. Procedure during a vacancy on the tribunal
(1) The Secretary-General shall forthwith notify the parties and, if necessary, the Chairman of 

the Administrative Council of the disqualification, death, incapacity or resignation of an arbitrator 
and of the consent, if any, of the Tribunal to a resignation.

(2) Upon the notification by the Secretary-General of a vacancy on the Tribunal, the proceed-
ing shall be or remain suspended until the vacancy has been filled.

rule 11. Filling vacancies on the tribunal
(1) Except as provided in paragraph (2), a vacancy resulting from the disqualification, death, 

incapacity or resignation of an arbitrator shall be promptly filled by the same method by which his 
appointment had been made.

(2) In addition to filling vacancies relating to arbitrators appointed by him, the Chairman of 
the Administrative Council shall appoint a person from the Panel of Arbitrators:

(a) to fill a vacancy caused by the resignation, without the consent of the Tribunal, of an 
arbitrator appointed by a party; or

(b) at the request of either party, to fill any other vacancy, if no new appointment is made and 
accepted within 45 days of the notification of the vacancy by the Secretary-General.

(3) The procedure for filling a vacancy shall be in accordance with Rules 1, 4(4), 4(5), 5 and, 
mutatis mutandis, 6(2).

Rule 12. Resumption of proceeding after filling a vacancy
As soon as a vacancy on the Tribunal has been filled, the proceeding shall continue from the 

point it had reached at the time the vacancy occurred. The newly appointed arbitrator may, however, 
require that the oral procedure be recommenced, if this had already been started.

CHaPter II. WorKInG oF tHe trIBUnal

rule 13. Sessions of the tribunal
(1) The Tribunal shall hold its first session within 60 days after its constitution or such other 

period as the parties may agree. The dates of that session shall be fixed by the President of the Tri-
bunal after consultation with its members and the Secretary-General. If upon its constitution the 
Tribunal has no President because the parties have agreed that the President shall be elected by its 
members, the Secretary-General shall fix the dates of that session. In both cases, the parties shall 
be consulted as far as possible.

(2) The dates of subsequent sessions shall be determined by the Tribunal, after consultation 
with the Secretary-General and with the parties as far as possible.

(3) The Tribunal shall meet at the seat of the Centre or at such other place as may have been 
agreed by the parties in accordance with Article 63 of the Convention. If the parties agree that the 
proceeding shall be held at a place other than the Centre or an institution with which the Centre 
has made the necessary arrangements, they shall consult with the Secretary-General and request 
the approval of the Tribunal. Failing such approval, the Tribunal shall meet at the seat of the Centre.

(4) The Secretary-General shall notify the members of the Tribunal and the parties of the dates 
and place of the sessions of the Tribunal in good time.

rule 14. Sittings of the tribunal
(1) The President of the Tribunal shall conduct its hearings and preside at its deliberations.
(2) Except as the parties otherwise agree, the presence of a majority of the members of the 

Tribunal shall be required at its sittings.
(3) The President of the Tribunal shall fix the date and hour of its sittings.
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rule 15. Deliberations of the tribunal

(1) The deliberations of the Tribunal shall take place in private and remain secret.

(2) Only members of the Tribunal shall take part in its deliberations. No other person shall be 
admitted unless the Tribunal decides otherwise.

rule 16. Decisions of the tribunal

(1) Decisions of the Tribunal shall be taken by a majority of the votes of all its members. 
Abstention shall count as a negative vote.

(2) Except as otherwise provided by these Rules or decided by the Tribunal, it may take any 
decision by correspondence among its members, provided that all of them are consulted. Decisions 
so taken shall be certified by the President of the Tribunal.

rule 17. Incapacity of the President

If at any time the President of the Tribunal should be unable to act, his functions shall be 
performed by one of the other members of the Tribunal, acting in the order in which the Secretary-
General had received the notice of their acceptance of their appointment to the Tribunal.

rule 18. representation of the parties

(1) Each party may be represented or assisted by agents, counsel or advocates whose names 
and authority shall be notified by that party to the Secretary-General, who shall promptly inform 
the Tribunal and the other party.

(2) For the purposes of these Rules, the expression “party” includes, where the context so 
admits, an agent, counsel or advocate authorized to represent that party.

CHaPter III. General ProCeDUral ProVISIonS

rule 19. Procedural orders

The Tribunal shall make the orders required for the conduct of the proceeding.

rule 20. Preliminary procedural consultation

(1) As early as possible after the constitution of a Tribunal, its President shall endeavor to ascer-
tain the views of the parties regarding questions of procedure. For this purpose he may request the 
parties to meet him. He shall, in particular, seek their views on the following matters:

(a) the number of members of the Tribunal required to constitute a quorum at its sittings;

(b) the language or languages to be used in the proceeding;

(c) the number and sequence of the pleadings and the time limits within which they are to 
be filed;

(d) the number of copies desired by each party of instruments filed by the other;

(e) dispensing with the written or the oral procedure;

(f ) the manner in which the cost of the proceeding is to be apportioned; and

(g) the manner in which the record of the hearings shall be kept.

(2) In the conduct of the proceeding the Tribunal shall apply any agreement between the par-
ties on procedural matters, except as otherwise provided in the Convention or the Administrative 
and Financial Regulations.
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rule 21. Pre-hearing conference
(1) At the request of the Secretary-General or at the discretion of the President of the Tribunal, a 

pre-hearing conference between the Tribunal and the parties may be held to arrange for an exchange 
of information and the stipulation of uncontested facts in order to expedite the proceeding.

(2) At the request of the parties, a pre-hearing conference between the Tribunal and the par-
ties, duly represented by their authorized representatives, may be held to consider the issues in 
dispute with a view to reaching an amicable settlement.

rule 22. Procedural languages
(1) The parties may agree on the use of one or two languages to be used in the proceeding, pro-

vided, that, if they agree on any language that is not an official language of the Centre, the Tribunal, 
after consultation with the Secretary-General, gives its approval. If the parties do not agree on any 
such procedural language, each of them may select one of the official languages (i.e., English, French 
and Spanish) for this purpose.

(2) If two procedural languages are selected by the parties, any instrument may be filed in 
either language. Either language may be used at the hearings, subject, if the Tribunal so requires, to 
translation and interpretation. The orders and the award of the Tribunal shall be rendered and the 
record kept in both procedural languages, both versions being equally authentic.

rule 23. Copies of instruments
Except as otherwise provided by the Tribunal after consultation with the parties and the Sec-

retary-General, every request, pleading, application, written observation, supporting documenta-
tion, if any, or other instrument shall be filed in the form of a signed original accompanied by the 
following number of additional copies:

(a) before the number of members of the Tribunal has been determined: five;
(b) after the number of members of the Tribunal has been determined: two more than the 

number of its members.

rule 24. Supporting documentation
Supporting documentation shall ordinarily be filed together with the instrument to which it 

relates, and in any case within the time limit fixed for the filing of such instrument.

rule 25. Correction of errors
An accidental error in any instrument or supporting document may, with the consent of the 

other party or by leave of the Tribunal, be corrected at any time before the award is rendered.

rule 26. time limits
(1) Where required, time limits shall be fixed by the Tribunal by assigning dates for the com-

pletion of the various steps in the proceeding. The Tribunal may delegate this power to its President.
(2) The Tribunal may extend any time limit that it has fixed. If the Tribunal is not in session, 

this power shall be exercised by its President.
(3) Any step taken after expiration of the applicable time limit shall be disregarded unless the 

Tribunal, in special circumstances and after giving the other party an opportunity of stating its 
views, decides otherwise.

rule 27. Waiver
A party which knows or should have known that a provision of the Administrative and Finan-

cial Regulations, of these Rules, of any other rules or agreement applicable to the proceeding, or of 
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an order of the Tribunal has not been complied with and which fails to state promptly its objections 
thereto, shall be deemed—subject to Article 45 of the Convention—to have waived its right to object.

rule 28. Cost of proceeding

(1) Without prejudice to the final decision on the payment of the cost of the proceeding, the 
Tribunal may, unless otherwise agreed by the parties, decide:

(a) at any stage of the proceeding, the portion which each party shall pay, pursuant to 
Administrative and Financial Regulation 14, of the fees and expenses of the Tribunal and the charg-
es for the use of the facilities of the Centre;

(b) with respect to any part of the proceeding, that the related costs (as determined by the 
Secretary-General) shall be borne entirely or in a particular share by one of the parties.

(2) Promptly after the closure of the proceeding, each party shall submit to the Tribunal a 
statement of costs reasonably incurred or borne by it in the proceeding and the Secretary-General 
shall submit to the Tribunal an account of all amounts paid by each party to the Centre and of all 
costs incurred by the Centre for the proceeding. The Tribunal may, before the award has been ren-
dered, request the parties and the Secretary-General to provide additional information concerning 
the cost of the proceeding.

CHaPter IV. WrItten anD oral ProCeDUreS

rule 29. normal procedures

Except if the parties otherwise agree, the proceeding shall comprise two distinct phases: a 
written procedure followed by an oral one.

rule 30. transmission of the request

As soon as the Tribunal is constituted, the Secretary-General shall transmit to each member 
a copy of the request by which the proceeding was initiated, of the supporting documentation, of 
the notice of registration and of any communication received from either party in response thereto.

rule 31. the written procedure

(1) In addition to the request for arbitration, the written procedure shall consist of the follow-
ing pleadings, filed within time limits set by the Tribunal:

(a) a memorial by the requesting party;

(b) a counter-memorial by the other party;

and, if the parties so agree or the Tribunal deems it necessary: 

(c) a reply by the requesting party; and

(d) a rejoinder by the other party.

(2) If the request was made jointly, each party shall, within the same time limit determined 
by the Tribunal, file its memorial and, if the parties so agree or the Tribunal deems it necessary, 
its reply; however, the parties may instead agree that one of them shall, for the purposes of para-
graph (1), be considered as the requesting party.

(3) A memorial shall contain: a statement of the relevant facts; a statement of law; and the 
submissions. A counter-memorial, reply or rejoinder shall contain an admission or denial of the 
facts stated in the last previous pleading; any additional facts, if necessary; observations concern-
ing the statement of law in the last previous pleading; a statement of law in answer thereto; and the 
submissions.
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rule 32. the oral procedure
(1) The oral procedure shall consist of the hearing by the Tribunal of the parties, their agents, 

counsel and advocates, and of witnesses and experts.
(2) Unless either party objects, the Tribunal, after consultation with the Secretary-General, 

may allow other persons, besides the parties, their agents, counsel and advocates, witnesses and 
experts during their testimony, and officers of the Tribunal, to attend or observe all or part of the 
hearings, subject to appropriate logistical arrangements. The Tribunal shall for such cases establish 
procedures for the protection of proprietary or privileged information.

(3) The members of the Tribunal may, during the hearings, put questions to the parties, their 
agents, counsel and advocates, and ask them for explanations.

rule 33. Marshalling of evidence
Without prejudice to the rules concerning the production of documents, each party shall, 

within time limits fixed by the Tribunal, communicate to the Secretary-General, for transmission 
to the Tribunal and the other party, precise information regarding the evidence which it intends to 
produce and that which it intends to request the Tribunal to call for, together with an indication of 
the points to which such evidence will be directed.

rule 34. evidence: General principles
(1) The Tribunal shall be the judge of the admissibility of any evidence adduced and of its 

probative value.
(2) The Tribunal may, if it deems it necessary at any stage of the proceeding:
(a) call upon the parties to produce documents, witnesses and experts; and
(b) visit any place connected with the dispute or conduct inquiries there.
(3) The parties shall cooperate with the Tribunal in the production of the evidence and in the 

other measures provided for in paragraph (2). The Tribunal shall take formal note of the failure of a 
party to comply with its obligations under this paragraph and of any reasons given for such failure.

(4) Expenses incurred in producing evidence and in taking other measures in accordance with 
paragraph (2) shall be deemed to constitute part of the expenses incurred by the parties within the 
meaning of Article 61(2) of the Convention.

rule 35. examination of witnesses and experts
(1) Witnesses and experts shall be examined before the Tribunal by the parties under the con-

trol of its President. Questions may also be put to them by any member of the Tribunal.
(2) Each witness shall make the following declaration before giving his evidence:
“I solemnly declare upon my honour and conscience that I shall speak the truth, the whole 
truth and nothing but the truth.”
(3) Each expert shall make the following declaration before making his statement:
“I solemnly declare upon my honour and conscience that my statement will be in accordance 
with my sincere belief.”

rule 36. Witnesses and experts: Special rules
Notwithstanding Rule 35 the Tribunal may:
(a) admit evidence given by a witness or expert in a written deposition; and
(b) with the consent of both parties, arrange for the examination of a witness or expert oth-

erwise than before the Tribunal itself. The Tribunal shall define the subject of the examination, the 
time limit, the procedure to be followed and other particulars. The parties may participate in the 
examination.
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rule 37. Visits and inquiries; submissions of non-disputing parties

(1) If the Tribunal considers it necessary to visit any place connected with the dispute or to 
conduct an inquiry there, it shall make an order to this effect. The order shall define the scope of the 
visit or the subject of the inquiry, the time limit, the procedure to be followed and other particulars. 
The parties may participate in any visit or inquiry.

(2) After consulting both parties, the Tribunal may allow a person or entity that is not a party 
to the dispute (in this Rule called the “non-disputing party”) to file a written submission with the 
Tribunal regarding a matter within the scope of the dispute. In determining whether to allow such 
a filing, the Tribunal shall consider, among other things, the extent to which:

(a) the non-disputing party submission would assist the Tribunal in the determination of a 
factual or legal issue related to the proceeding by bringing a perspective, particular knowledge or 
insight that is different from that of the disputing parties;

(b) the non-disputing party submission would address a matter within the scope of the dispute;

(c) the non-disputing party has a significant interest in the proceeding.

The Tribunal shall ensure that the non-disputing party submission does not disrupt the pro-
ceeding or unduly burden or unfairly prejudice either party, and that both parties are given an 
opportunity to present their observations on the non-disputing party submission.

rule 38. Closure of the proceeding

(1) When the presentation of the case by the parties is completed, the proceeding shall be 
declared closed.

(2) Exceptionally, the Tribunal may, before the award has been rendered, reopen the proceed-
ing on the ground that new evidence is forthcoming of such a nature as to constitute a decisive 
factor, or that there is a vital need for clarification on certain specific points.

CHaPter V. PartICUlar ProCeDUreS

rule 39. Provisional measures

(1) At any time after the institution of the proceeding, a party may request that provision-
al measures for the preservation of its rights be recommended by the Tribunal. The request shall 
specify the rights to be preserved, the measures the recommendation of which is requested, and the 
circumstances that require such measures.

(2) The Tribunal shall give priority to the consideration of a request made pursuant to para-
graph (1).

(3) The Tribunal may also recommend provisional measures on its own initiative or recom-
mend measures other than those specified in a request. It may at any time modify or revoke its 
recommendations.

(4) The Tribunal shall only recommend provisional measures, or modify or revoke its recom-
mendations, after giving each party an opportunity of presenting its observations.

(5) If a party makes a request pursuant to paragraph (1) before the constitution of the Tribu-
nal, the Secretary-General shall, on the application of either party, fix time limits for the parties to 
present observations on the request, so that the request and observations may be considered by the 
Tribunal promptly upon its constitution.

(6) Nothing in this Rule shall prevent the parties, provided that they have so stipulated in the 
agreement recording their consent, from requesting any judicial or other authority to order pro-
visional measures, prior to or after the institution of the proceeding, for the preservation of their 
respective rights and interests.
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rule 40. ancillary claims
(1) Except as the parties otherwise agree, a party may present an incidental or additional claim 

or counter-claim arising directly out of the subject-matter of the dispute, provided that such ancil-
lary claim is within the scope of the consent of the parties and is otherwise within the jurisdiction 
of the Centre.

(2) An incidental or additional claim shall be presented not later than in the reply and a coun-
ter-claim no later than in the counter-memorial, unless the Tribunal, upon justification by the party 
presenting the ancillary claim and upon considering any objection of the other party, authorizes the 
presentation of the claim at a later stage in the proceeding.

(3) The Tribunal shall fix a time limit within which the party against which an ancillary claim 
is presented may file its observations thereon.

rule 41. Preliminary objections
(1) Any objection that the dispute or any ancillary claim is not within the jurisdiction of the 

Centre or, for other reasons, is not within the competence of the Tribunal shall be made as early as 
possible. A party shall file the objection with the Secretary-General no later than the expiration of 
the time limit fixed for the filing of the counter-memorial, or, if the objection relates to an ancillary 
claim, for the filing of the rejoinder—unless the facts on which the objection is based are unknown 
to the party at that time.

(2) The Tribunal may on its own initiative consider, at any stage of the proceeding, whether 
the dispute or any ancillary claim before it is within the jurisdiction of the Centre and within its 
own competence.

(3) Upon the formal raising of an objection relating to the dispute, the Tribunal may decide 
to suspend the proceeding on the merits. The President of the Tribunal, after consultation with its 
other members, shall fix a time limit within which the parties may file observations on the objection.

(4) The Tribunal shall decide whether or not the further procedures relating to the objection 
made pursuant to paragraph (1) shall be oral. It may deal with the objection as a preliminary ques-
tion or join it to the merits of the dispute. If the Tribunal overrules the objection or joins it to the 
merits, it shall once more fix time limits for the further procedures.

(5) Unless the parties have agreed to another expedited procedure for making preliminary 
objections, a party may, no later than 30 days after the constitution of the Tribunal, and in any event 
before the first session of the Tribunal, file an objection that a claim is manifestly without legal merit. 
The party shall specify as precisely as possible the basis for the objection. The Tribunal, after giving 
the parties the opportunity to present their observations on the objection, shall, at its first session or 
promptly thereafter, notify the parties of its decision on the objection. The decision of the Tribunal 
shall be without prejudice to the right of a party to file an objection pursuant to paragraph (1) or to 
object, in the course of the proceeding, that a claim lacks legal merit.

(6) If the Tribunal decides that the dispute is not within the jurisdiction of the Centre or not 
within its own competence, or that all claims are manifestly without legal merit, it shall render an 
award to that effect.

rule 42. Default
(1) If a party (in this Rule called the “defaulting party”) fails to appear or to present its case 

at any stage of the proceeding, the other party may, at any time prior to the discontinuance of the 
proceeding, request the Tribunal to deal with the questions submitted to it and to render an award.

(2) The Tribunal shall promptly notify the defaulting party of such a request. Unless it is satis-
fied that that party does not intend to appear or to present its case in the proceeding, it shall, at the 
same time, grant a period of grace and to this end:

(a) if that party had failed to file a pleading or any other instrument within the time limit 
fixed therefor, fix a new time limit for its filing; or
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(b) if that party had failed to appear or present its case at a hearing, fix a new date for the 
hearing.

The period of grace shall not, without the consent of the other party, exceed 60 days.
(3) After the expiration of the period of grace or when, in accordance with paragraph (2), no 

such period is granted, the Tribunal shall resume the consideration of the dispute. Failure of the 
defaulting party to appear or to present its case shall not be deemed an admission of the assertions 
made by the other party.

(4) The Tribunal shall examine the jurisdiction of the Centre and its own competence in the 
dispute and, if it is satisfied, decide whether the submissions made are well-founded in fact and in 
law. To this end, it may, at any stage of the proceeding, call on the party appearing to file observa-
tions, produce evidence or submit oral explanations.

rule 43. Settlement and discontinuance
(1) If, before the award is rendered, the parties agree on a settlement of the dispute or otherwise 

to discontinue the proceeding, the Tribunal, or the Secretary-General if the Tribunal has not yet 
been constituted, shall, at their written request, in an order take note of the discontinuance of the 
proceeding.

(2) If the parties file with the Secretary-General the full and signed text of their settlement and 
in writing request the Tribunal to embody such settlement in an award, the Tribunal may record the 
settlement in the form of its award.

rule 44. Discontinuance at request of a party
If a party requests the discontinuance of the proceeding, the Tribunal, or the Secretary-Gen-

eral if the Tribunal has not yet been constituted, shall in an order fix a time limit within which the 
other party may state whether it opposes the discontinuance. If no objection is made in writing 
within the time limit, the other party shall be deemed to have acquiesced in the discontinuance and 
the Tribunal, or if appropriate the Secretary-General, shall in an order take note of the discontinu-
ance of the proceeding. If objection is made, the proceeding shall continue.

rule 45. Discontinuance for failure of parties to act
If the parties fail to take any steps in the proceeding during six consecutive months or such 

period as they may agree with the approval of the Tribunal, or of the Secretary-General if the Tri-
bunal has not yet been constituted, they shall be deemed to have discontinued the proceeding and 
the Tribunal, or if appropriate the Secretary-General, shall, after notice to the parties, in an order 
take note of the discontinuance.

CHaPter VI. tHe aWarD

rule 46. Preparation of the award
The award (including any individual or dissenting opinion) shall be drawn up and signed 

within 120 days after closure of the proceeding. The Tribunal may, however, extend this period by a 
further 60 days if it would otherwise be unable to draw up the award.

rule 47. the award
(1) The award shall be in writing and shall contain:
(a) a precise designation of each party;
(b) a statement that the Tribunal was established under the Convention, and a description of 

the method of its constitution;
(c) the name of each member of the Tribunal, and an identification of the appointing author-

ity of each;
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(d) the names of the agents, counsel and advocates of the parties;
(e) the dates and place of the sittings of the Tribunal; 
(f ) a summary of the proceeding;
(g) a statement of the facts as found by the Tribunal; 
(h) the submissions of the parties;
(i) the decision of the Tribunal on every question submitted to it, together with the reasons 

upon which the decision is based; and
(j) any decision of the Tribunal regarding the cost of the proceeding.
(2) The award shall be signed by the members of the Tribunal who voted for it; the date of each 

signature shall be indicated.
(3) Any member of the Tribunal may attach his individual opinion to the award, whether he 

dissents from the majority or not, or a statement of his dissent.

rule 48. rendering of the award
(1) Upon signature by the last arbitrator to sign, the Secretary-General shall promptly:
(a) authenticate the original text of the award and deposit it in the archives of the Centre, 

together with any individual opinions and statements of dissent; and
(b) dispatch a certified copy of the award (including individual opinions and statements of 

dissent) to each party, indicating the date of dispatch on the original text and on all copies.
(2) The award shall be deemed to have been rendered on the date on which the certified copies 

were dispatched.
(3) The Secretary-General shall, upon request, make available to a party additional certified 

copies of the award.
(4) The Centre shall not publish the award without the consent of the parties. The Centre shall, 

however, promptly include in its publications excerpts of the legal reasoning of the Tribunal.

Rule 49. Supplementary decisions and rectification
(1) Within 45 days after the date on which the award was rendered, either party may request, 

pursuant to Article 49(2) of the Convention, a supplementary decision on, or the rectification of, 
the award. Such a request shall be addressed in writing to the Secretary-General. The request shall:

(a) identify the award to which it relates; 
(b) indicate the date of the request;
(c) state in detail:

 (i) any question which, in the opinion of the requesting party, the Tribunal omitted 
to decide in the award; and

 (ii) any error in the award which the requesting party seeks to have rectified; and
(d) be accompanied by a fee for lodging the request.
(2) Upon receipt of the request and of the lodging fee, the Secretary-General shall forthwith:
(a) register the request;
(b) notify the parties of the registration;
(c) transmit to the other party a copy of the request and of any accompanying documenta-

tion; and
(d) transmit to each member of the Tribunal a copy of the notice of registration, together 

with a copy of the request and of any accompanying documentation.
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(3) The President of the Tribunal shall consult the members on whether it is necessary for the 
Tribunal to meet in order to consider the request. The Tribunal shall fix a time limit for the parties 
to file their observations on the request and shall determine the procedure for its consideration.

(4) Rules 46-48 shall apply, mutatis mutandis, to any decision of the Tribunal pursuant to this 
Rule.

(5) If a request is received by the Secretary-General more than 45 days after the award was 
rendered, he shall refuse to register the request and so inform forthwith the requesting party.

CHaPter VII. InterPretatIon, reVISIon anD annUlMent oF tHe aWarD

rule 50. the application
(1) An application for the interpretation, revision or annulment of an award shall be addressed 

in writing to the Secretary-General and shall:
(a) identify the award to which it relates;
(b) indicate the date of the application;
(c) state in detail:

 (i) in an application for interpretation, the precise points in dispute;
 (ii) in an application for revision, pursuant to Article 51(1) of the Convention, the 

change sought in the award, the discovery of some fact of such a nature as deci-
sively to affect the award, and evidence that when the award was rendered that 
fact was unknown to the Tribunal and to the applicant, and that the applicant’s 
ignorance of that fact was not due to negligence;

 (iii) in an application for annulment, pursuant to Article 52(1) of the Convention, the 
grounds on which it is based. These grounds are limited to the following:

 – that the Tribunal was not properly constituted;
 – that the Tribunal has manifestly exceeded its powers;
 – that there was corruption on the part of a member of the Tribunal;
 – that there has been a serious departure from a fundamental rule of procedure;
 – that the award has failed to state the reasons on which it is based;
(d) be accompanied by the payment of a fee for lodging the application.
(2) Without prejudice to the provisions of paragraph (3), upon receiving an application and the 

lodging fee, the Secretary-General shall forthwith:
(a) register the application;
(b) notify the parties of the registration; and
(c) transmit to the other party a copy of the application and of any accompanying docu-

mentation.
(3) The Secretary-General shall refuse to register an application for: 
(a) revision, if, in accordance with Article 51(2) of the Convention, it is not made within 90 

days after the discovery of the new fact and in any event within three years after the date on which 
the award was rendered (or any subsequent decision or correction);

(b) annulment, if, in accordance with Article 52(2) of the Convention, it is not made:
 (i) within 120 days after the date on which the award was rendered (or any subsequent 

decision or correction) if the application is based on any of the following grounds:
 – the Tribunal was not properly constituted;
 – the Tribunal has manifestly exceeded its powers;
 – there has been a serious departure from a fundamental rule of procedure;
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 – the award has failed to state the reasons on which it is based;
 (ii) in the case of corruption on the part of a member of the Tribunal, within 120 days 

after discovery thereof, and in any event within three years after the date on which 
the award was rendered (or any subsequent decision or correction).

(4) If the Secretary-General refuses to register an application for revision, or annulment, he 
shall forthwith notify the requesting party of his refusal.

rule 51. Interpretation or revision: further procedures
(1) Upon registration of an application for the interpretation or revision of an award, the Sec-

retary-General shall forthwith:
(a) transmit to each member of the original Tribunal a copy of the notice of registration, 

together with a copy of the application and of any accompanying documentation; and
(b) request each member of the Tribunal to inform him within a specified time limit whether 

that member is willing to take part in the consideration of the application.
(2) If all members of the Tribunal express their willingness to take part in the consideration of 

the application, the Secretary-General shall so notify the members of the Tribunal and the parties. 
Upon dispatch of these notices the Tribunal shall be deemed to be reconstituted.

(3) If the Tribunal cannot be reconstituted in accordance with paragraph (2), the Secretary-
General shall so notify the parties and invite them to proceed, as soon as possible, to constitute a 
new Tribunal, including the same number of arbitrators, and appointed by the same method, as the 
original one.

rule 52. annulment: Further Procedures
(1) Upon registration of an application for the annulment of an award, the Secretary-General 

shall forthwith request the Chairman of the Administrative Council to appoint an ad hoc Commit-
tee in accordance with Article 52(3) of the Convention.

(2) The Committee shall be deemed to be constituted on the date the Secretary-General notifies 
the parties that all members have accepted their appointment. Before or at the first session of the 
Committee, each member shall sign a declaration conforming to that set forth in Rule 6(2).

rule 53. rules of Procedure
The provisions of these Rules shall apply mutatis mutandis to any procedure relating to the 

interpretation, revision or annulment of an award and to the decision of the Tribunal or Committee.

rule 54. Stay of enforcement of the award
(1) The party applying for the interpretation, revision or annulment of an award may in its 

application, and either party may at any time before the final disposition of the application, request 
a stay in the enforcement of part or all of the award to which the application relates. The Tribunal 
or Committee shall give priority to the consideration of such a request.

(2) If an application for the revision or annulment of an award contains a request for a stay of 
its enforcement, the Secretary-General shall, together with the notice of registration, inform both 
parties of the provisional stay of the award. As soon as the Tribunal or Committee is constituted it 
shall, if either party requests, rule within 30 days on whether such stay should be continued; unless 
it decides to continue the stay, it shall automatically be terminated.

(3) If a stay of enforcement has been granted pursuant to paragraph (1) or continued pursuant 
to paragraph (2), the Tribunal or Committee may at any time modify or terminate the stay at the 
request of either party. All stays shall automatically terminate on the date on which a final decision 
is rendered on the application, except that a Committee granting the partial annulment of an award 
may order the temporary stay of enforcement of the unannulled portion in order to give either party 
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an opportunity to request any new Tribunal constituted pursuant to Article 52(6) of the Convention 
to grant a stay pursuant to Rule 55(3).

(4) A request pursuant to paragraph (1), (2) (second sentence) or (3) shall specify the circum-
stances that require the stay or its modification or termination. A request shall only be granted after 
the Tribunal or Committee has given each party an opportunity of presenting its observations.

(5) The Secretary-General shall promptly notify both parties of the stay of enforcement of any 
award and of the modification or termination of such a stay, which shall become effective on the date 
on which he dispatches such notification.

rule 55. resubmission of dispute after an annulment
(1) If a Committee annuls part or all of an award, either party may request the resubmission of 

the dispute to a new Tribunal. Such a request shall be addressed in writing to the Secretary-General 
and shall:

(a) identify the award to which it relates; 
(b) indicate the date of the request;
(c) explain in detail what aspect of the dispute is to be submitted to the Tribunal; and
(d) be accompanied by a fee for lodging the request.
(2) Upon receipt of the request and of the lodging fee, the Secretary-General shall forthwith:
(a) register it in the Arbitration Register; 
(b) notify both parties of the registration;
(c) transmit to the other party a copy of the request and of any accompanying documenta-

tion; and
(d) invite the parties to proceed, as soon as possible, to constitute a new Tribunal, including 

the same number of arbitrators, and appointed by the same method, as the original one.
(3) If the original award had only been annulled in part, the new Tribunal shall not reconsider 

any portion of the award not so annulled. It may, however, in accordance with the procedures set 
forth in Rule 54, stay or continue to stay the enforcement of the unannulled portion of the award 
until the date its own award is rendered.

(4) Except as otherwise provided in paragraphs (1)–(3), these Rules shall apply to a proceeding 
on a resubmitted dispute in the same manner as if such dispute had been submitted pursuant to the 
Institution Rules.

CHaPter VIII. General ProVISIonS

rule 56. Final provisions
(1) The texts of these Rules in each official language of the Centre shall be equally authentic.
(2) These Rules may be cited as the “Arbitration Rules” of the Centre.
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151. UnCItral ConCIlIatIon rUleS
Official Records of the General Assembly, Thirty-fifth Session, Supplement no. 17 (a/35/17), para. 106

application of the rules
article 1

(1) These Rules apply to conciliation of disputes arising out of or relating to a contractual 
or other legal relationship where the parties seeking an amicable settlement of their dispute have 
agreed that the UNCITRAL Conciliation Rules apply.

(2) The parties may agree to exclude or vary any of these Rules at any time.
(3) Where any of these Rules is in conflict with a provision of law from which the parties can-

not derogate, that provision prevails.

Commencement of conciliation proceedings
article 2

(1) The party initiating conciliation sends to the other party a written invitation to conciliate 
under these Rules, briefly identifying the subject of the dispute.

(2) Conciliation proceedings commence when the other party accepts the invitation to concili-
ate. If the acceptance is made orally, it is advisable that it be confirmed in writing.

(3) If the other party rejects the invitation, there will be no conciliation proceedings.
(4) If the party initiating conciliation does not receive a reply within thirty days from the date 

on which he sends the invitation, or within such other period of time as specified in the invitation, 
he may elect to treat this as a rejection of the invitation to conciliate. If he so elects, he informs the 
other party accordingly.

number of conciliators
article 3

There shall be one conciliator unless the parties agree that there shall be two or three concilia-
tors. Where there is more than one conciliator, they ought, as a general rule, to act jointly.

appointment of conciliators
article 4

(1) (a) In conciliation proceedings with one conciliator, the parties shall endeavour to reach 
agreement on the name of a sole conciliator;

(b) In conciliation proceedings with two conciliators, each party appoints one conciliator;
(c) In conciliation proceedings with three conciliators, each party appoints one conciliator. 

The parties shall endeavour to reach agreement on the name of the third conciliator.
(2) Parties may enlist the assistance of an appropriate institution or person in connexion with 

the appointment of conciliators. In particular,
(a) A party may request such an institution or person to recommend the names of suitable 

individuals to act as conciliator; or
(b) The parties may agree that the appointment of one or more conciliators be made directly 

by such an institution or person.
In recommending or appointing individuals to act as conciliator, the institution or person shall have 
regard to such considerations as are likely to secure the appointment of an independent and impar-
tial conciliator and, with respect to a sole or third conciliator, shall take into account the advisability 
of appointing a conciliator of a nationality other than the nationalities of the parties.
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Submission of statements to conciliator
article 5

(1) The conciliator,*1upon his appointment, requests each party to submit to him a brief written 
statement describing the general nature of the dispute and the points at issue. Each party sends a 
copy of his statement to the other party.

(2) The conciliator may request each party to submit to him a further written statement of his 
position and the facts and grounds in support thereof, supplemented by any documents and other 
evidence that such party deems appropriate. The party sends a copy of his statement to the other party.

(3) At any stage of the conciliation proceedings the conciliator may request a party to submit 
to him such additional information as he deems appropriate.

representation and assistance
article 6

The parties may be represented or assisted by persons of their choice. The names and addresses 
of such persons are to be communicated in writing to the other party and to the conciliator; such 
communication is to specify whether the appointment is made for purposes of representation or of 
assistance.

role of conciliator
article 7

(1) The conciliator assists the parties in an independent and impartial manner in their attempt 
to reach an amicable settlement of their dispute.

(2) The conciliator will be guided by principles of objectivity, fairness and justice, giving con-
sideration to, among other things, the rights and obligations of the parties, the usages of the trade 
concerned and the circumstances surrounding the dispute, including any previous business prac-
tices between the parties.

(3) The conciliator may conduct the conciliation proceedings in such a manner as he considers 
appropriate, taking into account the circumstances of the case, the wishes the parties may express, 
including any request by a party that the conciliator hear oral statements, and the need for a speedy 
settlement of the dispute.

(4) The conciliator may, at any stage of the conciliation proceedings, make proposals for a 
settlement of the dispute. Such proposals need not be in writing and need not be accompanied by a 
statement of the reasons therefor.

administrative assistance
article 8

In order to facilitate the conduct of the conciliation proceedings, the parties, or the conciliator 
with the consent of the parties, may arrange for administrative assistance by a suitable institution 
or person.

Communication between conciliator and parties
article 9

(1) The conciliator may invite the parties to meet with him or may communicate with them 
orally or in writing. He may meet or communicate with the parties together or with each of them 
separately.

1* In this and all following articles, the term “conciliator” applies to a sole conciliator, two or three 
conciliators, as the case may be.
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(2) Unless the parties have agreed upon the place where meetings with the conciliator are to 
be held, such place will be determined by the conciliator, after consultation with the parties, having 
regard to the circumstances of the conciliation proceedings.

Disclosure of information
article 10

When the conciliator receives factual information concerning the dispute from a party, he 
discloses the substance of that information to the other party in order that the other party may have 
the opportunity to present any explanation which he considers appropriate. However, when a party 
gives any information to the conciliator subject to a specific condition that it be kept confidential, 
the conciliator does not disclose that information to the other party.

Co-operation of parties with conciliator
article 11

The parties will in good faith co-operate with the conciliator and, in particular, will endeavour 
to comply with requests by the conciliator to submit written materials, provide evidence and attend 
meetings.

Suggestions by parties for settlement of dispute
article 12

Each party may, on his own initiative or at the invitation of the conciliator, submit to the con-
ciliator suggestions for the settlement of the dispute.

Settlement agreement
article 13

(1) When it appears to the conciliator that there exist elements of a settlement which would be 
acceptable to the parties, he formulates the terms of a possible settlement and submits them to the 
parties for their observations. After receiving the observations of the parties, the conciliator may 
reformulate the terms of a possible settlement in the light of such observations.

(2) If the parties reach agreement on a settlement of the dispute, they draw up and sign a 
written settlement agreement.**2If requested by the parties, the conciliator draws up, or assists the 
parties in drawing up, the settlement agreement.

(3) The parties by signing the settlement agreement put an end to the dispute and are bound 
by the agreement.

Confidentiality
article 14

The conciliator and the parties must keep confidential all matters relating to the conciliation 
proceedings. Confidentiality extends also the settlement agreement, except where its disclosure is 
necessary for purposes of implementation and enforcement.

termination of conciliation proceedings
article 15

The conciliation proceedings are terminated:
(a) By the signing of the settlement agreement by the parties, on the date of the agreement; or

2** The parties may wish to consider including in the settlement agreement a clause that any dis-
pute arising out of or relating to the settlement agreement shall be submitted to arbitration.
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(b) By a written declaration of the conciliator, after consultation with the parties, to the effect 
that further efforts at conciliation are no longer justified, on the date of the declaration; or

(c) By a written declaration of the parties addressed to the conciliator to the effect that the 
conciliation proceedings are terminated, on the date of the declaration; or

(d) By a written declaration of a party to the other party and the conciliator, if appointed, to 
the effect that the conciliation proceedings are terminated, on the date of the declaration.

resort to arbitral or judicial proceedings
article 16

The parties undertake not to initiate, during the conciliation proceedings, any arbitral or judi-
cial proceedings in respect of a dispute that is the subject of the conciliation proceedings, except 
that a party may initiate arbitral or judicial proceedings where, in his opinion, such proceedings are 
necessary for preserving his rights.

Costs
article 17

(1) Upon termination of the conciliation proceedings, the conciliator fixes the costs of the 
conciliation and gives written notice thereof to the parties. The term “costs” includes only:

(a) The fee of the conciliator which shall be reasonable in amount;
(b) The travel and other expenses of the conciliator;
(c) The travel and other expenses of witnesses requested by the conciliator with the consent 

of the parties;
(d) The cost of any expert advice requested by the conciliator with the consent of the parties;
(e) The cost of any assistance provided pursuant to articles 4, paragraph (2)(b), and 8 of these 

Rules.
(2) The costs, as defined above, are borne equally by the parties unless the settlement agreement 

provides for a different apportionment. All other expenses incurred by a party are borne by that party.

Deposits
article 18

(1) The conciliator, upon his appointment, may request each party to deposit an equal amount 
as an advance for the costs referred to in article 17, paragraph (1) which he expects will be incurred.

(2) During the course of the conciliation proceedings the conciliator may request supplemen-
tary deposits in an equal amount from each party.

(3) If the required deposits under paragraphs (1) and (2) of this article are not paid in full by 
both parties within thirty days, the conciliator may suspend the proceedings or may make a written 
declaration of termination to the parties, effective on the date of that declaration.

(4) Upon termination of the conciliation proceedings, the conciliator renders an accounting to 
the parties of the deposits received and returns any unexpended balance to the parties.

role of conciliator in other proceedings
article 19

The parties and the conciliator undertake that the conciliator will not act as an arbitrator or as 
a representative or counsel of a party in any arbitral or judicial proceedings in respect of a dispute 
that is the subject of the conciliation proceedings. The parties also undertake that they will not 
present the conciliator as a witness in any such proceedings.
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admissibility of evidence in other proceedings
article 20

The parties undertake not to rely on or introduce as evidence in arbitral or judicial proceed-
ings, whether or not such proceedings relate to the dispute that is the subject of the conciliation 
proceedings;

(a) Views expressed or suggestions made by the other party in respect of a possible settle-
ment of the dispute;

(b) Admissions made by the other party in the course of the conciliation proceedings;
(c) Proposals made by the conciliator;
(d) The fact that the other party had indicated his willingness to accept a proposal for settle-

ment made by the conciliator.

MoDel ConCIlIatIon ClaUSe

Where, in the event of a dispute arising out of or relating to this contract, the parties wish 
to seek an amicable settlement of that dispute by conciliation, the conciliation shall take place in 
accordance with the UNCITRAL Conciliation Rules as at present in force.

(The parties may agree on other conciliation clauses.)

152. UnDerStanDInG on rUleS anD ProCeDUreS GoVernInG  
tHe SettleMent oF DISPUteS (anneX 2 oF  

tHe aGreeMent eStaBlISHInG tHe WorlD traDe orGanIZatIon)
Done at Marrakesh on 15 april 1994
entry into force: 1 January 1995
United nations, Treaty Series, vol. 1869, p. 401; reg. no. 31874

Members hereby agree as follows:

article 1. Coverage and application
1. The rules and procedures of this Understanding shall apply to disputes brought pursuant 

to the consultation and dispute settlement provisions of the agreements listed in Appendix 1 to 
this Understanding (referred to in this Understanding as the “covered agreements”). The rules and 
procedures of this Understanding shall also apply to consultations and the settlement of disputes 
between Members concerning their rights and obligations under the provisions of the Agreement 
Establishing the World Trade Organization (referred to in this Understanding as the “WTO Agree-
ment”) and of this Understanding taken in isolation or in combination with any other covered 
agreement.

2. The rules and procedures of this Understanding shall apply subject to such special or addi-
tional rules and procedures on dispute settlement contained in the covered agreements as are identi-
fied in Appendix 2 to this Understanding. To the extent that there is a difference between the rules 
and procedures of this Understanding and the special or additional rules and procedures set forth 
in Appendix 2, the special or additional rules and procedures in Appendix 2 shall prevail. In dis-
putes involving rules and procedures under more than one covered agreement, if there is a conflict 
between special or additional rules and procedures of such agreements under review, and where the 
parties to the dispute cannot agree on rules and procedures within 20 days of the establishment of 
the panel, the Chairman of the Dispute Settlement Body provided for in paragraph 1 of Article 2 
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(referred to in this Understanding as the “DSB”), in consultation with the parties to the dispute, 
shall determine the rules and procedures to be followed within 10 days after a request by either 
Member. The Chairman shall be guided by the principle that special or additional rules and pro-
cedures should be used where possible, and the rules and procedures set out in this Understanding 
should be used to the extent necessary to avoid conflict.

article 2. administration

1. The Dispute Settlement Body is hereby established to administer these rules and procedures 
and, except as otherwise provided in a covered agreement, the consultation and dispute settlement 
provisions of the covered agreements. Accordingly, the DSB shall have the authority to establish 
panels, adopt panel and Appellate Body reports, maintain surveillance of implementation of rulings 
and recommendations, and authorize suspension of concessions and other obligations under the 
covered agreements. With respect to disputes arising under a covered agreement which is a Pluri-
lateral Trade Agreement, the term “Member” as used herein shall refer only to those Members that 
are parties to the relevant Plurilateral Trade Agreement. Where the DSB administers the dispute 
settlement provisions of a Plurilateral Trade Agreement, only those Members that are parties to that 
Agreement may participate in decisions or actions taken by the DSB with respect to that dispute.

2. The DSB shall inform the relevant WTO Councils and Committees of any developments in 
disputes related to provisions of the respective covered agreements.

3. The DSB shall meet as often as necessary to carry out its functions within the time-frames 
provided in this Understanding.

4. Where the rules and procedures of this Understanding provide for the DSB to take a deci-
sion, it shall do so by consensus.1

article 3. General provisions

1. Members affirm their adherence to the principles for the management of disputes hereto-
fore applied under Articles XXII and XXIII of GATT 1947, and the rules and procedures as further 
elaborated and modified herein.

2. The dispute settlement system of the WTO is a central element in providing security and 
predictability to the multilateral trading system. The Members recognize that it serves to preserve 
the rights and obligations of Members under the covered agreements, and to clarify the existing 
provisions of those agreements in accordance with customary rules of interpretation of public inter-
national law. Recommendations and rulings of the DSB cannot add to or diminish the rights and 
obligations provided in the covered agreements.

3. The prompt settlement of situations in which a Member considers that any benefits accru-
ing to it directly or indirectly under the covered agreements are being impaired by measures taken 
by another Member is essential to the effective functioning of the WTO and the maintenance of a 
proper balance between the rights and obligations of Members.

4. Recommendations or rulings made by the DSB shall be aimed at achieving a satisfactory 
settlement of the matter in accordance with the rights and obligations under this Understanding 
and under the covered agreements.

5. All solutions to matters formally raised under the consultation and dispute settlement provi-
sions of the covered agreements, including arbitration awards, shall be consistent with those agree-
ments and shall not nullify or impair benefits accruing to any Member under those agreements, nor 
impede the attainment of any objective of those agreements.

1 The DSB shall be deemed to have decided by consensus on a matter submitted for its considera-
tion, if no Member, present at the meeting of the DSB when the decision is taken, formally objects to 
the proposed decision.
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6. Mutually agreed solutions to matters formally raised under the consultation and dispute set-
tlement provisions of the covered agreements shall be notified to the DSB and the relevant Councils 
and Committees, where any Member may raise any point relating thereto.

7. Before bringing a case, a Member shall exercise its judgement as to whether action under 
these procedures would be fruitful. The aim of the dispute settlement mechanism is to secure a posi-
tive solution to a dispute. A solution mutually acceptable to the parties to a dispute and consistent 
with the covered agreements is clearly to be preferred. In the absence of a mutually agreed solution, 
the first objective of the dispute settlement mechanism is usually to secure the withdrawal of the 
measures concerned if these are found to be inconsistent with the provisions of any of the covered 
agreements. The provision of compensation should be resorted to only if the immediate withdrawal 
of the measure is impracticable and as a temporary measure pending the withdrawal of the measure 
which is inconsistent with a covered agreement. The last resort which this Understanding provides 
to the Member invoking the dispute settlement procedures is the possibility of suspending the appli-
cation of concessions or other obligations under the covered agreements on a discriminatory basis 
vis-a-vis the other Member, subject to authorization by the DSB of such measures.

8. In cases where there is an infringement of the obligations assumed under a covered agree-
ment, the action is considered prima facie to constitute a case of nullification or impairment. This 
means that there is normally a presumption that a breach of the rules has an adverse impact on other 
Members parties to that covered agreement, and in such cases, it shall be up to the Member against 
whom the complaint has been brought to rebut the charge.

9. The provisions of this Understanding are without prejudice to the rights of Members to seek 
authoritative interpretation of provisions of a covered agreement through decision-making under 
the WTO Agreement or a covered agreement which is a Plurilateral Trade Agreement.

10. It is understood that requests for conciliation and the use of the dispute settlement pro-
cedures should not be intended or considered as contentious acts and that, if a dispute arises, all 
Members will engage in these procedures in good faith in an effort to resolve the dispute. It is also 
understood that complaints and counter-complaints in regard to distinct matters should not be 
linked.

11. This Understanding shall be applied only with respect to new requests for consultations 
under the consultation provisions of the covered agreements made on or after the date of entry 
into force of the WTO Agreement. With respect to disputes for which the request for consultations 
was made under GATT 1947 or under any other predecessor agreement to the covered agreements 
before the date of entry into force of the WTO Agreement, the relevant dispute settlement rules and 
procedures in effect immediately prior to the date of entry into force of the WTO Agreement shall 
continue to apply.2

12. Notwithstanding paragraph 11, if a complaint based on any of the covered agreements is 
brought by a developing country Member against a developed country Member, the complaining 
party shall have the right to invoke, as an alternative to the provisions contained in Articles 4, 5, 6 
and 12 of this Understanding, the corresponding provisions of the Decision of 5 April 1966 (BISD 
14S/18), except that where the Panel considers that the time-frame provided for in paragraph 7 of 
that Decision is insufficient to provide its report and with the agreement of the complaining party, 
that time-frame may be extended. To the extent that there is a difference between the rules and 
procedures of Articles 4, 5, 6 and 12 and the corresponding rules and procedures of the Decision, 
the latter shall prevail.

article 4. Consultations

1. Members affirm their resolve to strengthen and improve the effectiveness of the consultation 
procedures employed by Members.

2 This paragraph shall also be applied to disputes on which panel reports have not been adopted 
or fully implemented.
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2. Each Member undertakes to accord sympathetic consideration to and afford adequate 
opportunity for consultation regarding any representations made by another Member concerning 
measures affecting the operation of any covered agreement taken within the territory of the former.3

3. If a request for consultations is made pursuant to a covered agreement, the Member to which 
the request is made shall, unless otherwise mutually agreed, reply to the request within 10 days after 
the date of its receipt and shall enter into consultations in good faith within a period of no more 
than 30 days after the date of receipt of the request, with a view to reaching a mutually satisfactory 
solution. If the Member does not respond within 10 days after the date of receipt of the request, or 
does not enter into consultations within a period of no more than 30 days, or a period otherwise 
mutually agreed, after the date of receipt of the request, then the Member that requested the holding 
of consultations may proceed directly to request the establishment of a panel.

4. All such requests for consultations shall be notified to the DSB and the relevant Councils 
and Committees by the Member which requests consultations. Any request for consultations shall 
be submitted in writing and shall give the reasons for the request, including identification of the 
measures at issue and an indication of the legal basis for the complaint.

5. In the course of consultations in accordance with the provisions of a covered agreement, 
before resorting to further action under this Understanding, Members should attempt to obtain 
satisfactory adjustment of the matter.

6. Consultations shall be confidential, and without prejudice to the rights of any Member in 
any further proceedings.

7. If the consultations fail to settle a dispute within 60 days after the date of receipt of the 
request for consultations, the complaining party may request the establishment of a panel. The 
complaining party may request a panel during the 60-day period if the consulting parties jointly 
consider that consultations have failed to settle the dispute.

8. In cases of urgency, including those which concern perishable goods, Members shall enter 
into consultations within a period of no more than 10 days after the date of receipt of the request. If 
the consultations have failed to settle the dispute within a period of 20 days after the date of receipt 
of the request, the complaining party may request the establishment of a panel.

9. In cases of urgency, including those which concern perishable goods, the parties to the 
dispute, panels and the Appellate Body shall make every effort to accelerate the proceedings to the 
greatest extent possible.

10. During consultations Members should give special attention to the particular problems 
and interests of developing country Members.

11. Whenever a Member other than the consulting Members considers that it has a substan-
tial trade interest in consultations being held pursuant to paragraph 1 of Article XXII of GATT 
1994, paragraph 1 of Article XXII of GATS, or the corresponding provisions in other covered 
agreements,4 such Member may notify the consulting Members and the DSB, within 10 days after 
the date of the circulation of the request for consultations under said Article, of its desire to be joined 

3 Where the provisions of any other covered agreement concerning measures taken by regional or 
local governments or authorities within the territory of a Member contain provisions different from the 
provisions of this paragraph, the provisions of such other covered agreement shall prevail.

4 The corresponding consultation provisions in the covered agreements are listed hereunder: 
Agreement on Agriculture, Article 19; Agreement on the Application of Sanitary and Phytosanitary 
Measures, paragraph 1 of Article 11; Agreement on Textiles and Clothing, paragraph 4 of Article 8; 
Agreement on Technical Barriers to Trade, paragraph 1 of Article 14; Agreement on Trade-Related 
Investment Measures, Article 8; Agreement on Implementation of Article VI of GATT 1994, paragraph 2 
of Article 17; Agreement on Implementation of Article VII of GATT 1994, paragraph 2 of Article 19; 
Agreement on Preshipment Inspection, Article 7; Agreement on Rules of Origin, Article 7; Agreement 
on Import Licensing Procedures, Article 6; Agreement on Subsidies and Countervailing Measures, Arti-
cle  30; Agreement on Safeguards, Article 14; Agreement on Trade-Related Aspects of Intellectual Prop-
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in the consultations. Such Member shall be joined in the consultations, provided that the Member 
to which the request for consultations was addressed agrees that the claim of substantial interest is 
well-founded. In that event they shall so inform the DSB. If the request to be joined in the consulta-
tions is not accepted, the applicant Member shall be free to request consultations under paragraph 1 
of Article XXII or paragraph 1 of Article XXIII of GATT 1994, paragraph 1 of Article XXII or para-
graph 1 of Article XXIII of GATS, or the corresponding provisions in other covered agreements.

Article 5. Good offices, conciliation and mediation
1. Good offices, conciliation and mediation are procedures that are undertaken voluntarily if 

the parties to the dispute so agree.
2. Proceedings involving good offices, conciliation and mediation, and in particular positions 

taken by the parties to the dispute during these proceedings, shall be confidential, and without 
prejudice to the rights of either party in any further proceedings under these procedures.

3. Good offices, conciliation or mediation may be requested at any time by any party to a dis-
pute. They may begin at any time and be terminated at any time. Once procedures for good offices, 
conciliation or mediation are terminated, a complaining party may then proceed with a request for 
the establishment of a panel.

4. When good offices, conciliation or mediation are entered into within 60 days after the date 
of receipt of a request for consultations, the complaining party must allow a period of 60 days after 
the date of receipt of the request for consultations before requesting the establishment of a panel. 
The complaining party may request the establishment of a panel during the 60-day period if the 
parties to the dispute jointly consider that the good offices, conciliation or mediation process has 
failed to settle the dispute.

5. If the parties to a dispute agree, procedures for good offices, conciliation or mediation may 
continue while the panel process proceeds.

6. The Director-General may, acting in an ex officio capacity, offer good offices, conciliation or 
mediation with the view to assisting Members to settle a dispute.

article 6. establishment of panels
1. If the complaining party so requests, a panel shall be established at the latest at the DSB 

meeting following that at which the request first appears as an item on the DSB’s agenda, unless at 
that meeting the DSB decides by consensus not to establish a panel.5

2. The request for the establishment of a panel shall be made in writing. It shall indicate wheth-
er consultations were held, identify the specific measures at issue and provide a brief summary of the 
legal basis of the complaint sufficient to present the problem clearly. In case the applicant requests 
the establishment of a panel with other than standard terms of reference, the written request shall 
include the proposed text of special terms of reference.

article 7. terms of reference of panels
1. Panels shall have the following terms of reference unless the parties to the dispute agree 

otherwise within 20 days from the establishment of the panel:
“To examine, in the light of the relevant provisions in (name of the covered agreement(s) cited 
by the parties to the dispute), the matter referred to the DSB by (name of party) in document ... 
and to make such findings as will assist the DSB in making the recommendations or in giving 
the rulings provided for in that/those agreement(s).”

erty Rights, Article 64.1; and any corresponding consultation provisions in Plurilateral Trade Agree-
ments as determined by the competent bodies of each Agreement and as notified to the DSB.

5 If the complaining party so requests, a meeting of the DSB shall be convened for this purpose 
within 15 days of the request, provided that at least 10 days’ advance notice of the meeting is given.
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2. Panels shall address the relevant provisions in any covered agreement or agreements cited 
by the parties to the dispute.

3. In establishing a panel, the DSB may authorize its Chairman to draw up the terms of ref-
erence of the panel in consultation with the parties to the dispute, subject to the provisions of 
paragraph 1. The terms of reference thus drawn up shall be circulated to all Members. If other than 
standard terms of reference are agreed upon, any Member may raise any point relating thereto in 
the DSB.

article 8. Composition of panels

1. Panels shall be composed of well-qualified governmental and/or non-governmental indi-
viduals, including persons who have served on or presented a case to a panel, served as a representa-
tive of a Member or of a contracting party to GATT 1947 or as a representative to the Council or 
Committee of any covered agreement or its predecessor agreement, or in the Secretariat, taught or 
published on international trade law or policy, or served as a senior trade policy official of a Member.

2. Panel members should be selected with a view to ensuring the independence of the mem-
bers, a sufficiently diverse background and a wide spectrum of experience.

3. Citizens of Members whose governments6 are parties to the dispute or third parties as 
defined in paragraph 2 of Article 10 shall not serve on a panel concerned with that dispute, unless 
the parties to the dispute agree otherwise.

4. To assist in the selection of panelists, the Secretariat shall maintain an indicative list of gov-
ernmental and non-governmental individuals possessing the qualifications outlined in paragraph 
1, from which panelists may be drawn as appropriate. That list shall include the roster of non-gov-
ernmental panelists established on 30 November 1984 (BISD 31S/9), and other rosters and indicative 
lists established under any of the covered agreements, and shall retain the names of persons on those 
rosters and indicative lists at the time of entry into force of the WTO Agreement. Members may 
periodically suggest names of governmental and non-governmental individuals for inclusion on the 
indicative list, providing relevant information on their knowledge of international trade and of the 
sectors or subject matter of the covered agreements, and those names shall be added to the list upon 
approval by the DSB. For each of the individuals on the list, the list shall indicate specific areas of 
experience or expertise of the individuals in the sectors or subject matter of the covered agreements.

5. Panels shall be composed of three panelists unless the parties to the dispute agree, within 
10 days from the establishment of the panel, to a panel composed of five panelists. Members shall 
be informed promptly of the composition of the panel.

6. The Secretariat shall propose nominations for the panel to the parties to the dispute. The 
parties to the dispute shall not oppose nominations except for compelling reasons.

7. If there is no agreement on the panelists within 20 days after the date of the establishment of 
a panel, at the request of either party, the Director-General, in consultation with the Chairman of 
the DSB and the Chairman of the relevant Council or Committee, shall determine the composition 
of the panel by appointing the panelists whom the Director-General considers most appropriate in 
accordance with any relevant special or additional rules or procedures of the covered agreement or 
covered agreements which are at issue in the dispute, after consulting with the parties to the dispute. 
The Chairman of the DSB shall inform the Members of the composition of the panel thus formed 
no later than 10 days after the date the Chairman receives such a request.

8. Members shall undertake, as a general rule, to permit their officials to serve as panelists.

9. Panelists shall serve in their individual capacities and not as government representatives, 
nor as representatives of any organization. Members shall therefore not give them instructions nor 
seek to influence them as individuals with regard to matters before a panel.

6 In the case where customs unions or common markets are parties to a dispute, this provision 
applies to citizens of all member countries of the customs unions or common markets.



568 XVIII. International trade and investment law

10. When a dispute is between a developing country Member and a developed country Mem-
ber the panel shall, if the developing country Member so requests, include at least one panelist from 
a developing country Member.

11. Panelists’ expenses, including travel and subsistence allowance, shall be met from the WTO 
budget in accordance with criteria to be adopted by the General Council, based on recommenda-
tions of the Committee on Budget, Finance and Administration.

article 9. Procedures for multiple complainants
1. Where more than one Member requests the establishment of a panel related to the same 

matter, a single panel may be established to examine these complaints taking into account the rights 
of all Members concerned. A single panel should be established to examine such complaints when-
ever feasible.

2. The single panel shall organize its examination and present its findings to the DSB in such 
a manner that the rights which the parties to the dispute would have enjoyed had separate panels 
examined the complaints are in no way impaired. If one of the parties to the dispute so requests, 
the panel shall submit separate reports on the dispute concerned. The written submissions by each 
of the complainants shall be made available to the other complainants, and each complainant shall 
have the right to be present when any one of the other complainants presents its views to the panel.

3. If more than one panel is established to examine the complaints related to the same matter, 
to the greatest extent possible the same persons shall serve as panelists on each of the separate panels 
and the timetable for the panel process in such disputes shall be harmonized.

article 10. third parties
1. The interests of the parties to a dispute and those of other Members under a covered agree-

ment at issue in the dispute shall be fully taken into account during the panel process.
2. Any Member having a substantial interest in a matter before a panel and having notified its 

interest to the DSB (referred to in this Understanding as a “third party”) shall have an opportunity 
to be heard by the panel and to make written submissions to the panel. These submissions shall also 
be given to the parties to the dispute and shall be reflected in the panel report.

3. Third parties shall receive the submissions of the parties to the dispute to the first meeting 
of the panel.

4. If a third party considers that a measure already the subject of a panel proceeding nullifies 
or impairs benefits accruing to it under any covered agreement, that Member may have recourse to 
normal dispute settlement procedures under this Understanding. Such a dispute shall be referred 
to the original panel wherever possible.

article 11. Function of panels
The function of panels is to assist the DSB in discharging its responsibilities under this Under-

standing and the covered agreements. Accordingly, a panel should make an objective assessment 
of the matter before it, including an objective assessment of the facts of the case and the applicabil-
ity of and conformity with the relevant covered agreements, and make such other findings as will 
assist the DSB in making the recommendations or in giving the rulings provided for in the covered 
agreements. Panels should consult regularly with the parties to the dispute and give them adequate 
opportunity to develop a mutually satisfactory solution.

article 12. Panel procedures
1. Panels shall follow the Working Procedures in Appendix 3 unless the panel decides other-

wise after consulting the parties to the dispute.
2. Panel procedures should provide sufficient flexibility so as to ensure high-quality panel 

reports, while not unduly delaying the panel process.
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3. After consulting the parties to the dispute, the panelists shall, as soon as practicable and 
whenever possible within one week after the composition and terms of reference of the panel have 
been agreed upon, fix the timetable for the panel process, taking into account the provisions of 
paragraph 9 of Article 4, if relevant.

4. In determining the timetable for the panel process, the panel shall provide sufficient time 
for the parties to the dispute to prepare their submissions.

5. Panels should set precise deadlines for written submissions by the parties and the parties 
should respect those deadlines.

6. Each party to the dispute shall deposit its written submissions with the Secretariat for imme-
diate transmission to the panel and to the other party or parties to the dispute. The complaining 
party shall submit its first submission in advance of the responding party’s first submission unless 
the panel decides, in fixing the timetable referred to in paragraph 3 and after consultations with the 
parties to the dispute, that the parties should submit their first submissions simultaneously. When 
there are sequential arrangements for the deposit of first submissions, the panel shall establish a firm 
time-period for receipt of the responding party’s submission. Any subsequent written submissions 
shall be submitted simultaneously.

7. Where the parties to the dispute have failed to develop a mutually satisfactory solution, the 
panel shall submit its findings in the form of a written report to the DSB. In such cases, the report 
of a panel shall set out the findings of fact, the applicability of relevant provisions and the basic 
rationale behind any findings and recommendations that it makes. Where a settlement of the matter 
among the parties to the dispute has been found, the report of the panel shall be confined to a brief 
description of the case and to reporting that a solution has been reached.

8. In order to make the procedures more efficient, the period in which the panel shall conduct 
its examination, from the date that the composition and terms of reference of the panel have been 
agreed upon until the date the final report is issued to the parties to the dispute, shall, as a general 
rule, not exceed six months. In cases of urgency, including those relating to perishable goods, the 
panel shall aim to issue its report to the parties to the dispute within three months.

9. When the panel considers that it cannot issue its report within six months, or within three 
months in cases of urgency, it shall inform the DSB in writing of the reasons for the delay together 
with an estimate of the period within which it will issue its report. In no case should the period from 
the establishment of the panel to the circulation of the report to the Members exceed nine months.

10. In the context of consultations involving a measure taken by a developing country Member, 
the parties may agree to extend the periods established in paragraphs 7 and 8 of Article 4. If, after 
the relevant period has elapsed, the consulting parties cannot agree that the consultations have 
concluded, the Chairman of the DSB shall decide, after consultation with the parties, whether to 
extend the relevant period and, if so, for how long. In addition, in examining a complaint against 
a developing country Member, the panel shall accord sufficient time for the developing country 
Member to prepare and present its argumentation. The provisions of paragraph 1 of Article 20 and 
paragraph 4 of Article 21 are not affected by any action pursuant to this paragraph.

11. Where one or more of the parties is a developing country Member, the panel’s report shall 
explicitly indicate the form in which account has been taken of relevant provisions on differen-
tial and more-favourable treatment for developing country Members that form part of the covered 
agreements which have been raised by the developing country Member in the course of the dispute 
settlement procedures.

12. The panel may suspend its work at any time at the request of the complaining party for 
a period not to exceed 12 months. In the event of such a suspension, the time-frames set out in 
paragraphs 8 and 9 of this Article, paragraph 1 of Article 20, and paragraph 4 of Article 21 shall 
be extended by the amount of time that the work was suspended. If the work of the panel has been 
suspended for more than 12 months, the authority for establishment of the panel shall lapse.



570 XVIII. International trade and investment law

article 13. right to seek information

1. Each panel shall have the right to seek information and technical advice from any individual 
or body which it deems appropriate. However, before a panel seeks such information or advice from 
any individual or body within the jurisdiction of a Member it shall inform the authorities of that 
Member. A Member should respond promptly and fully to any request by a panel for such informa-
tion as the panel considers necessary and appropriate. Confidential information which is provided 
shall not be revealed without formal authorization from the individual, body, or authorities of the 
Member providing the information.

2. Panels may seek information from any relevant source and may consult experts to obtain 
their opinion on certain aspects of the matter. With respect to a factual issue concerning a scientific 
or other technical matter raised by a party to a dispute, a panel may request an advisory report in 
writing from an expert review group. Rules for the establishment of such a group and its procedures 
are set forth in Appendix 4.

Article 14. Confidentiality

1. Panel deliberations shall be confidential.

2. The reports of panels shall be drafted without the presence of the parties to the dispute in 
the light of the information provided and the statements made.

3. Opinions expressed in the panel report by individual panelists shall be anonymous.

article 15. Interim review stage

1. Following the consideration of rebuttal submissions and oral arguments, the panel shall 
issue the descriptive (factual and argument) sections of its draft report to the parties to the dispute. 
Within a period of time set by the panel, the parties shall submit their comments in writing.

2. Following the expiration of the set period of time for receipt of comments from the parties 
to the dispute, the panel shall issue an interim report to the parties, including both the descriptive 
sections and the panel’s findings and conclusions. Within a period of time set by the panel, a party 
may submit a written request for the panel to review precise aspects of the interim report prior to 
circulation of the final report to the Members. At the request of a party, the panel shall hold a fur-
ther meeting with the parties on the issues identified in the written comments. If no comments are 
received from any party within the comment period, the interim report shall be considered the final 
panel report and circulated promptly to the Members.

3. The findings of the final panel report shall include a discussion of the arguments made at 
the interim review stage. The interim review stage shall be conducted within the time-period set 
out in paragraph 8 of Article 12.

article 16. adoption of panel reports

1. In order to provide sufficient time for the Members to consider panel reports, the reports 
shall not be considered for adoption by the DSB until 20 days after the date they have been circulated 
to the Members.

2. Members having objections to a panel report shall give written reasons to explain their 
objections for circulation at least 10 days prior to the DSB meeting at which the panel report will 
be considered.

3. The parties to a dispute shall have the right to participate fully in the consideration of the 
panel report by the DSB, and their views shall be fully recorded.
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4. Within 60 days after the date of circulation of a panel report to the Members, the report shall 
be adopted at a DSB meeting7 unless a party to the dispute formally notifies the DSB of its decision 
to appeal or the DSB decides by consensus not to adopt the report. If a party has notified its deci-
sion to appeal, the report by the panel shall not be considered for adoption by the DSB until after 
completion of the appeal. This adoption procedure is without prejudice to the right of Members to 
express their views on a panel report.

article 17. appellate review

Standing Appellate Body
1. A standing Appellate Body shall be established by the DSB. The Appellate Body shall hear 

appeals from panel cases. It shall be composed of seven persons, three of whom shall serve on any 
one case. Persons serving on the Appellate Body shall serve in rotation. Such rotation shall be deter-
mined in the working procedures of the Appellate Body.

2. The DSB shall appoint persons to serve on the Appellate Body for a four-year term, and 
each person may be reappointed once. However, the terms of three of the seven persons appointed 
immediately after the entry into force of the WTO Agreement shall expire at the end of two years, to 
be determined by lot. Vacancies shall be filled as they arise. A person appointed to replace a person 
whose term of office has not expired shall hold office for the remainder of the predecessor’s term.

3. The Appellate Body shall comprise persons of recognized authority, with demonstrated 
expertise in law, international trade and the subject matter of the covered agreements generally. 
They shall be unaffiliated with any government. The Appellate Body membership shall be broadly 
representative of membership in the WTO. All persons serving on the Appellate Body shall be avail-
able at all times and on short notice, and shall stay abreast of dispute settlement activities and other 
relevant activities of the WTO. They shall not participate in the consideration of any disputes that 
would create a direct or indirect conflict of interest.

4. Only parties to the dispute, not third parties, may appeal a panel report. Third parties which 
have notified the DSB of a substantial interest in the matter pursuant to paragraph 2 of Article 10 
may make written submissions to, and be given an opportunity to be heard by, the Appellate Body.

5. As a general rule, the proceedings shall not exceed 60 days from the date a party to the 
dispute formally notifies its decision to appeal to the date the Appellate Body circulates its report. 
In fixing its timetable the Appellate Body shall take into account the provisions of paragraph 9 of 
Article 4, if relevant. When the Appellate Body considers that it cannot provide its report within 
60 days, it shall inform the DSB in writing of the reasons for the delay together with an estimate of 
the period within which it will submit its report. In no case shall the proceedings exceed 90 days.

6. An appeal shall be limited to issues of law covered in the panel report and legal interpreta-
tions developed by the panel.

7. The Appellate Body shall be provided with appropriate administrative and legal support as 
it requires.

8. The expenses of persons serving on the Appellate Body, including travel and subsistence 
allowance, shall be met from the WTO budget in accordance with criteria to be adopted by the 
General Council, based on recommendations of the Committee on Budget, Finance and Admin-
istration.
Procedures for appellate review

 9. Working procedures shall be drawn up by the Appellate Body in consultation with the 
Chairman of the DSB and the Director-General, and communicated to the Members for their infor-
mation.

7 If a meeting of the DSB is not scheduled within this period at a time that enables the require-
ments of paragraphs 1 and 4 of Article 16 to be met, a meeting of the DSB shall be held for this purpose.
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10. The proceedings of the Appellate Body shall be confidential. The reports of the Appellate 
Body shall be drafted without the presence of the parties to the dispute and in the light of the infor-
mation provided and the statements made.

11. Opinions expressed in the Appellate Body report by individuals serving on the Appellate 
Body shall be anonymous.

12. The Appellate Body shall address each of the issues raised in accordance with paragraph 6 
during the appellate proceeding.

13. The Appellate Body may uphold, modify or reverse the legal findings and conclusions of 
the panel.
Adoption of Appellate Body reports

14. An Appellate Body report shall be adopted by the DSB and unconditionally accepted by the 
parties to the dispute unless the DSB decides by consensus not to adopt the Appellate Body report 
within 30 days following its circulation to the Members.8 This adoption procedure is without preju-
dice to the right of Members to express their views on an Appellate Body report.

article 18. Communications with the panel or appellate body

1. There shall be no ex parte communications with the panel or Appellate Body concerning 
matters under consideration by the panel or Appellate Body.

2. Written submissions to the panel or the Appellate Body shall be treated as confidential, but 
shall be made available to the parties to the dispute. Nothing in this Understanding shall preclude 
a party to a dispute from disclosing statements of its own positions to the public. Members shall 
treat as confidential information submitted by another Member to the panel or the Appellate Body 
which that Member has designated as confidential. A party to a dispute shall also, upon request of a 
Member, provide a non-confidential summary of the information contained in its written submis-
sions that could be disclosed to the public.

article 19. Panel and appellate Body recommendations

1. Where a panel or the Appellate Body concludes that a measure is inconsistent with a covered 
agreement, it shall recommend that the Member concerned9 bring the measure into conformity 
with that agreement.10 In addition to its recommendations, the panel or Appellate Body may suggest 
ways in which the Member concerned could implement the recommendations.

2. In accordance with paragraph 2 of Article 3, in their findings and recommendations, the 
panel and Appellate Body cannot add to or diminish the rights and obligations provided in the 
covered agreements.

article 20. time-frame for DSB decisions

Unless otherwise agreed to by the parties to the dispute, the period from the date of estab-
lishment of the panel by the DSB until the date the DSB considers the panel or appellate report for 
adoption shall as a general rule not exceed nine months where the panel report is not appealed or 
12 months where the report is appealed. Where either the panel or the Appellate Body has acted, 
pursuant to paragraph 9 of Article 12 or paragraph 5 of Article 17, to extend the time for providing 
its report, the additional time taken shall be added to the above periods.

8 If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be 
held for this purpose.

9 The “Member concerned” is the party to the dispute to which the panel or Appellate Body rec-
ommendations are directed.

10 With respect to recommendations in cases not involving a violation of GATT 1994 or any other 
covered agreement, see Article 26.
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article 21. Surveillance of implementation of recommendations and rulings
1. Prompt compliance with recommendations or rulings of the DSB is essential in order to 

ensure effective resolution of disputes to the benefit of all Members.
2. Particular attention should be paid to matters affecting the interests of developing country 

Members with respect to measures which have been subject to dispute settlement.
3. At a DSB meeting held within 30 days11 after the date of adoption of the panel or Appellate 

Body report, the Member concerned shall inform the DSB of its intentions in respect of implementa-
tion of the recommendations and rulings of the DSB. If it is impracticable to comply immediately 
with the recommendations and rulings, the Member concerned shall have a reasonable period of 
time in which to do so. The reasonable period of time shall be:

(a) the period of time proposed by the Member concerned, provided that such period is 
approved by the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 45 days after the date 
of adoption of the recommendations and rulings; or, in the absence of such agreement,

(c) a period of time determined through binding arbitration within 90 days after the date of 
adoption of the recommendations and rulings.12 In such arbitration, a guideline for the arbitrator13 
should be that the reasonable period of time to implement panel or Appellate Body recommenda-
tions should not exceed 15 months from the date of adoption of a panel or Appellate Body report. 
However, that time may be shorter or longer, depending upon the particular circumstances.

4. Except where the panel or the Appellate Body has extended, pursuant to paragraph 9 of 
Article 12 or paragraph 5 of Article 17, the time of providing its report, the period from the date of 
establishment of the panel by the DSB until the date of determination of the reasonable period of 
time shall not exceed 15 months unless the parties to the dispute agree otherwise. Where either the 
panel or the Appellate Body has acted to extend the time of providing its report, the additional time 
taken shall be added to the 15-month period; provided that unless the parties to the dispute agree 
that there are exceptional circumstances, the total time shall not exceed 18 months.

5. Where there is disagreement as to the existence or consistency with a covered agreement 
of measures taken to comply with the recommendations and rulings such dispute shall be decided 
through recourse to these dispute settlement procedures, including wherever possible resort to the 
original panel. The panel shall circulate its report within 90 days after the date of referral of the 
matter to it. When the panel considers that it cannot provide its report within this time frame, it 
shall inform the DSB in writing of the reasons for the delay together with an estimate of the period 
within which it will submit its report.

6. The DSB shall keep under surveillance the implementation of adopted recommendations or 
rulings. The issue of implementation of the recommendations or rulings may be raised at the DSB 
by any Member at any time following their adoption. Unless the DSB decides otherwise, the issue of 
implementation of the recommendations or rulings shall be placed on the agenda of the DSB meet-
ing after six months following the date of establishment of the reasonable period of time pursuant 
to paragraph 3 and shall remain on the DSB’s agenda until the issue is resolved. At least 10 days 
prior to each such DSB meeting, the Member concerned shall provide the DSB with a status report 
in writing of its progress in the implementation of the recommendations or rulings.

7. If the matter is one which has been raised by a developing country Member, the DSB shall 
consider what further action it might take which would be appropriate to the circumstances.

11 If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be 
held for this purpose.

12 If the parties cannot agree on an arbitrator within ten days after referring the matter to arbi-
tration, the arbitrator shall be appointed by the Director-General within ten days, after consulting the 
parties.

13 The expression “arbitrator” shall be interpreted as referring either to an individual or a group.



574 XVIII. International trade and investment law

8. If the case is one brought by a developing country Member, in considering what appropri-
ate action might be taken, the DSB shall take into account not only the trade coverage of measures 
complained of, but also their impact on the economy of developing country Members concerned.

article 22. Compensation and the suspension of concessions
1. Compensation and the suspension of concessions or other obligations are temporary meas-

ures available in the event that the recommendations and rulings are not implemented within a 
reasonable period of time. However, neither compensation nor the suspension of concessions or 
other obligations is preferred to full implementation of a recommendation to bring a measure into 
conformity with the covered agreements. Compensation is voluntary and, if granted, shall be con-
sistent with the covered agreements.

2. If the Member concerned fails to bring the measure found to be inconsistent with a covered 
agreement into compliance therewith or otherwise comply with the recommendations and rul-
ings within the reasonable period of time determined pursuant to paragraph 3 of Article 21, such 
Member shall, if so requested, and no later than the expiry of the reasonable period of time, enter 
into negotiations with any party having invoked the dispute settlement procedures, with a view to 
developing mutually acceptable compensation. If no satisfactory compensation has been agreed 
within 20 days after the date of expiry of the reasonable period of time, any party having invoked 
the dispute settlement procedures may request authorization from the DSB to suspend the applica-
tion to the Member concerned of concessions or other obligations under the covered agreements.

3. In considering what concessions or other obligations to suspend, the complaining party 
shall apply the following principles and procedures:

(a) the general principle is that the complaining party should first seek to suspend conces-
sions or other obligations with respect to the same sector(s) as that in which the panel or Appellate 
Body has found a violation or other nullification or impairment;

(b) if that party considers that it is not practicable or effective to suspend concessions or other 
obligations with respect to the same sector(s), it may seek to suspend concessions or other obliga-
tions in other sectors under the same agreement;

(c) if that party considers that it is not practicable or effective to suspend concessions or other 
obligations with respect to other sectors under the same agreement, and that the circumstances 
are serious enough, it may seek to suspend concessions or other obligations under another covered 
agreement;

(d) in applying the above principles, that party shall take into account:
 (i) the trade in the sector or under the agreement under which the panel or Appellate 

Body has found a violation or other nullification or impairment, and the impor-
tance of such trade to that party;

 (ii) the broader economic elements related to the nullification or impairment and the 
broader economic consequences of the suspension of concessions or other obliga-
tions;

(e) if that party decides to request authorization to suspend concessions or other obligations 
pursuant to subparagraphs (b) or (c), it shall state the reasons therefor in its request. At the same 
time as the request is forwarded to the DSB, it also shall be forwarded to the relevant Councils and 
also, in the case of a request pursuant to subparagraph (b), the relevant sectoral bodies;

(f ) for purposes of this paragraph, “sector” means:
 (i) with respect to goods, all goods;
 (ii) with respect to services, a principal sector as identified in the current “Services 

Sectoral Classification List” which identifies such sectors;14

14 The list in document MTN.GNS/W/120 identifies eleven sectors.
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 (iii) with respect to trade-related intellectual property rights, each of the categories of 
intellectual property rights covered in Section 1, or Section 2, or Section 3, or Sec-
tion 4, or Section 5, or Section 6, or Section 7 of Part II, or the obligations under 
Part III, or Part IV of the Agreement on TRIPS;

(g) for purposes of this paragraph, “agreement” means:
 (i) with respect to goods, the agreements listed in Annex 1A of the WTO Agreement, 

taken as a whole as well as the Plurilateral Trade Agreements in so far as the rel-
evant parties to the dispute are parties to these agreements;

 (ii) with respect to services, the GATS;
 (iii) with respect to intellectual property rights, the Agreement on TRIPS.

4. The level of the suspension of concessions or other obligations authorized by the DSB shall 
be equivalent to the level of the nullification or impairment.

5. The DSB shall not authorize suspension of concessions or other obligations if a covered 
agreement prohibits such suspension.

6. When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant 
authorization to suspend concessions or other obligations within 30 days of the expiry of the rea-
sonable period of time unless the DSB decides by consensus to reject the request. However, if the 
Member concerned objects to the level of suspension proposed, or claims that the principles and 
procedures set forth in paragraph 3 have not been followed where a complaining party has requested 
authorization to suspend concessions or other obligations pursuant to paragraph 3(b) or (c), the 
matter shall be referred to arbitration. Such arbitration shall be carried out by the original panel, if 
members are available, or by an arbitrator15 appointed by the Director-General and shall be com-
pleted within 60 days after the date of expiry of the reasonable period of time. Concessions or other 
obligations shall not be suspended during the course of the arbitration.

7. The arbitrator16 acting pursuant to paragraph 6 shall not examine the nature of the conces-
sions or other obligations to be suspended but shall determine whether the level of such suspension 
is equivalent to the level of nullification or impairment. The arbitrator may also determine if the 
proposed suspension of concessions or other obligations is allowed under the covered agreement. 
However, if the matter referred to arbitration includes a claim that the principles and procedures set 
forth in paragraph 3 have not been followed, the arbitrator shall examine that claim. In the event the 
arbitrator determines that those principles and procedures have not been followed, the complaining 
party shall apply them consistent with paragraph 3. The parties shall accept the arbitrator’s decision 
as final and the parties concerned shall not seek a second arbitration. The DSB shall be informed 
promptly of the decision of the arbitrator and shall upon request, grant authorization to suspend 
concessions or other obligations where the request is consistent with the decision of the arbitrator, 
unless the DSB decides by consensus to reject the request.

8. The suspension of concessions or other obligations shall be temporary and shall only be 
applied until such time as the measure found to be inconsistent with a covered agreement has been 
removed, or the Member that must implement recommendations or rulings provides a solution 
to the nullification or impairment of benefits, or a mutually satisfactory solution is reached. In 
accordance with paragraph 6 of Article 21, the DSB shall continue to keep under surveillance the 
implementation of adopted recommendations or rulings, including those cases where compensation 
has been provided or concessions or other obligations have been suspended but the recommenda-
tions to bring a measure into conformity with the covered agreements have not been implemented.

9. The dispute settlement provisions of the covered agreements may be invoked in respect of 
measures affecting their observance taken by regional or local governments or authorities within 

15 The expression”arbitrator” shall be interpreted as referring either to an individual or a group.
16 The expression “arbitrator” shall be interpreted as referring either to an individual or a group or 

to the members of the original panel when serving in the capacity of arbitrator.
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the territory of a Member. When the DSB has ruled that a provision of a covered agreement has not 
been observed, the responsible Member shall take such reasonable measures as may be available to it 
to ensure its observance. The provisions of the covered agreements and this Understanding relating 
to compensation and suspension of concessions or other obligations apply in cases where it has not 
been possible to secure such observance.17

article 23. Strengthening of the multilateral system

1. When Members seek the redress of a violation of obligations or other nullification or impair-
ment of benefits under the covered agreements or an impediment to the attainment of any objective 
of the covered agreements, they shall have recourse to, and abide by, the rules and procedures of 
this Understanding.

2. In such cases, Members shall:

(a) not make a determination to the effect that a violation has occurred, that benefits have 
been nullified or impaired or that the attainment of any objective of the covered agreements has 
been impeded, except through recourse to dispute settlement in accordance with the rules and 
procedures of this Understanding, and shall make any such determination consistent with the find-
ings contained in the panel or Appellate Body report adopted by the DSB or an arbitration award 
rendered under this Understanding;

(b) follow the procedures set forth in Article 21 to determine the reasonable period of time 
for the Member concerned to implement the recommendations and rulings; and

(c) follow the procedures set forth in Article 22 to determine the level of suspension of con-
cessions or other obligations and obtain DSB authorization in accordance with those procedures 
before suspending concessions or other obligations under the covered agreements in response to 
the failure of the Member concerned to implement the recommendations and rulings within that 
reasonable period of time.

article 24. Special procedures involving least-developed country Members

1. At all stages of the determination of the causes of a dispute and of dispute settlement pro-
cedures involving a least-developed country Member, particular consideration shall be given to the 
special situation of least-developed country Members. In this regard, Members shall exercise due 
restraint in raising matters under these procedures involving a least-developed country Member. 
If nullification or impairment is found to result from a measure taken by a least-developed country 
Member, complaining parties shall exercise due restraint in asking for compensation or seeking 
authorization to suspend the application of concessions or other obligations pursuant to these pro-
cedures.

2. In dispute settlement cases involving a least-developed country Member, where a satisfac-
tory solution has not been found in the course of consultations the Director-General or the Chair-
man of the DSB shall, upon request by a least-developed country Member offer their good offices, 
conciliation and mediation with a view to assisting the parties to settle the dispute, before a request 
for a panel is made. The Director-General or the Chairman of the DSB, in providing the above 
assistance, may consult any source which either deems appropriate.

article 25. arbitration

1. Expeditious arbitration within the WTO as an alternative means of dispute settlement can 
facilitate the solution of certain disputes that concern issues that are clearly defined by both parties.

17 Where the provisions of any covered agreement concerning measures taken by regional or local 
governments or authorities within the territory of a Member contain provisions different from the provi-
sions of this paragraph, the provisions of such covered agreement shall prevail.
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2. Except as otherwise provided in this Understanding, resort to arbitration shall be subject 
to mutual agreement of the parties which shall agree on the procedures to be followed. Agreements 
to resort to arbitration shall be notified to all Members sufficiently in advance of the actual com-
mencement of the arbitration process.

3. Other Members may become party to an arbitration proceeding only upon the agreement 
of the parties which have agreed to have recourse to arbitration. The parties to the proceeding shall 
agree to abide by the arbitration award. Arbitration awards shall be notified to the DSB and the 
Council or Committee of any relevant agreement where any Member may raise any point relating 
thereto.

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards.

article 26
1. Non-Violation Complaints of the Type Described in Paragraph 1(b) of Article XXIII of 

GATT 1994
Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable to a 

covered agreement, a panel or the Appellate Body may only make rulings and recommendations 
where a party to the dispute considers that any benefit accruing to it directly or indirectly under the 
relevant covered agreement is being nullified or impaired or the attainment of any objective of that 
Agreement is being impeded as a result of the application by a Member of any measure, whether 
or not it conflicts with the provisions of that Agreement. Where and to the extent that such party 
considers and a panel or the Appellate Body determines that a case concerns a measure that does 
not conflict with the provisions of a covered agreement to which the provisions of paragraph 1(b) 
of Article XXIII of GATT 1994 are applicable, the procedures in this Understanding shall apply, 
subject to the following:

(a) the complaining party shall present a detailed justification in support of any complaint 
relating to a measure which does not conflict with the relevant covered agreement;

(b) where a measure has been found to nullify or impair benefits under, or impede the attain-
ment of objectives, of the relevant covered agreement without violation thereof, there is no obliga-
tion to withdraw the measure. However, in such cases, the panel or the Appellate Body shall recom-
mend that the Member concerned make a mutually satisfactory adjustment;

(c) notwithstanding the provisions of Article 21, the arbitration provided for in paragraph 
3 of Article 21, upon request of either party, may include a determination of the level of benefits 
which have been nullified or impaired, and may also suggest ways and means of reaching a mutually 
satisfactory adjustment; such suggestions shall not be binding upon the parties to the dispute;

(d) notwithstanding the provisions of paragraph 1 of Article 22, compensation may be part 
of a mutually satisfactory adjustment as final settlement of the dispute.

2. Complaints of the type described in paragraph 1(c) of article XXIII of GATT 1994
Where the provisions of paragraph 1(c) of Article XXIII of GATT 1994 are applicable to a 

covered agreement, a panel may only make rulings and recommendations where a party considers 
that any benefit accruing to it directly or indirectly under the relevant covered agreement is being 
nullified or impaired or the attainment of any objective of that Agreement is being impeded as a 
result of the existence of any situation other than those to which the provisions of paragraphs 1(a) 
and 1(b) of Article XXIII of GATT 1994 are applicable. Where and to the extent that such party 
considers and a panel determines that the matter is covered by this paragraph, the procedures of this 
Understanding shall apply only up to and including the point in the proceedings where the panel 
report has been circulated to the Members. The dispute settlement rules and procedures contained 
in the Decision of 12 April 1989 (BISD 36S/61-67) shall apply to consideration for adoption, and 
surveillance and implementation of recommendations and rulings. The following shall also apply:

(a) the complaining party shall present a detailed justification in support of any argument 
made with respect to issues covered under this paragraph;
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(b) in cases involving matters covered by this paragraph, if a panel finds that cases also 
involve dispute settlement matters other than those covered by this paragraph, the panel shall circu-
late a report to the DSB addressing any such matters and a separate report on matters falling under 
this paragraph.

article 27. responsibilities of the Secretariat
1. The Secretariat shall have the responsibility of assisting panels, especially on the legal, his-

torical and procedural aspects of the matters dealt with, and of providing secretarial and technical 
support.

2. While the Secretariat assists Members in respect of dispute settlement at their request, there 
may also be a need to provide additional legal advice and assistance in respect of dispute settlement 
to developing country Members. To this end, the Secretariat shall make available a qualified legal 
expert from the WTO technical cooperation services to any developing country Member which so 
requests. This expert shall assist the developing country Member in a manner ensuring the contin-
ued impartiality of the Secretariat.

3. The Secretariat shall conduct special training courses for interested Members concerning 
these dispute settlement procedures and practices so as to enable Members’ experts to be better 
informed in this regard.

aPPenDIX 1. aGreeMentS CoVereD BY tHe UnDerStanDInG

(A) Agreement Establishing the World Trade Organization
(B) Multilateral Trade Agreements

Annex 1A: Multilateral Agreements on Trade in Goods
Annex 1B: General Agreement on Trade in Services
Annex 1C: Agreement on Trade-Related Aspects of Intellectual Prop-

erty Rights
Annex 2: Understanding on Rules and Procedures Governing the 

Settlement of Disputes
(C) Plurilateral Trade Agreements

Annex 4: Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement

The applicability of this Understanding to the Plurilateral Trade Agreements shall be subject 
to the adoption of a decision by the parties to each agreement setting out the terms for the applica-
tion of the Understanding to the individual agreement, including any special or additional rules or 
procedures for inclusion in Appendix 2, as notified to the DSB.
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aPPenDIX 2. SPeCIal or aDDItIonal rUleS anD ProCeDUreS  
ContaIneD In tHe CoVereD aGreeMentS

Agreement Rules and Procedures
Agreement on the Application of Sanitary and 
Phytosanitary Measures

11.2

Agreement on Textiles and Clothing 2.14, 2.21, 4.4, 5.2, 5.4, 5.6, 6.9, 
6.10, 6.11, 8.1 through 8.12

Agreement on Technical Barriers to Trade 14.2 through 14.4, Annex 2
Agreement on Implementation of Article VI of 
GATT 1994

17.4 through 17.7

Agreement on Implementation of Article VII of 
GATT 1994

19.3 through 19.5, Annex II.2(f), 3, 9, 21

Agreement on Subsidies and Countervailing 4.2 through 4.12, 6.6, 7.2 through 7.10, 8.5, foot-
note 35, 24.4, 27.7, Annex V

General Agreement on Trade in Services XXII:3, XXIII:3
Annex on Financial Services 4
Annex on Air Transport Services 4

Decision on Certain Dispute Settlement Proce-
dures for the GATS

1 through 5

The list of rules and procedures in this Appendix includes provisions where only a part of the 
provision may be relevant in this context.

Any special or additional rules or procedures in the Plurilateral Trade Agreements as deter-
mined by the competent bodies of each agreement and as notified to the DSB.

aPPenDIX 3. WorKInG ProCeDUreS

1. In its proceedings the panel shall follow the relevant provisions of this Understanding. In 
addition, the following working procedures shall apply.

2. The panel shall meet in closed session. The parties to the dispute, and interested parties, shall 
be present at the meetings only when invited by the panel to appear before it.

3. The deliberations of the panel and the documents submitted to it shall be kept confidential. 
Nothing in this Understanding shall preclude a party to a dispute from disclosing statements of its 
own positions to the public. Members shall treat as confidential information submitted by another 
Member to the panel which that Member has designated as confidential. Where a party to a dispute 
submits a confidential version of its written submissions to the panel, it shall also, upon request of a 
Member, provide a non-confidential summary of the information contained in its submissions that 
could be disclosed to the public.

4. Before the first substantive meeting of the panel with the parties, the parties to the dispute 
shall transmit to the panel written submissions in which they present the facts of the case and their 
arguments.

5. At its first substantive meeting with the parties, the panel shall ask the party which has 
brought the complaint to present its case. Subsequently, and still at the same meeting, the party 
against which the complaint has been brought shall be asked to present its point of view.

6. All third parties which have notified their interest in the dispute to the DSB shall be invited 
in writing to present their views during a session of the first substantive meeting of the panel set 
aside for that purpose. All such third parties may be present during the entirety of this session.
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7. Formal rebuttals shall be made at a second substantive meeting of the panel. The party com-
plained against shall have the right to take the floor first to be followed by the complaining party. 
The parties shall submit, prior to that meeting, written rebuttals to the panel.

8. The panel may at any time put questions to the parties and ask them for explanations either 
in the course of a meeting with the parties or in writing.

9. The parties to the dispute and any third party invited to present its views in accordance with 
Article 10 shall make available to the panel a written version of their oral statements.

10. In the interest of full transparency, the presentations, rebuttals and statements referred 
to in paragraphs 5 to 9 shall be made in the presence of the parties. Moreover, each party’s written 
submissions, including any comments on the descriptive part of the report and responses to ques-
tions put by the panel, shall be made available to the other party or parties.

11. Any additional procedures specific to the panel.

12. Proposed timetable for panel work:
(a) Receipt of first written submissions of the parties:

(1) complaining Party __________ 3-6 weeks
(2) Party complained against: __________ 2-3 weeks

(b) Date, time and place of first substantive meeting 
with the parties; third party session:

__________ 1-2 weeks

(c) Receipt of written rebuttals of the parties: __________ 2-3 weeks
(d) Date, time and place of second substantive meeting 

with the parties:
__________ 1-2 weeks

(e) Issuance of descriptive part of the report to the par-
ties:

__________ 2-4 weeks

(f ) Receipt of comments by the parties on the descrip-
tive part of the report:

__________ 2 weeks

(g) Issuance of the interim report, including the find-
ings and conclusions, to the parties:

__________ 2-4 weeks

(h) Deadline for party to request review of part(s) of 
report:

__________ 1 week

(i) Period of review by panel, including possible addi-
tional meeting with parties:

__________ 2 weeks

(j) Issuance of final report to parties to dispute: __________ 2 weeks
(k) Circulation of the final report to the Members: __________ 3 weeks
The above calendar may be changed in the light of unforeseen developments. Additional meet-

ings with the parties shall be scheduled if required.
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aPPenDIX 4. eXPert reVIeW GroUPS

The following rules and procedures shall apply to expert review groups established in accord-
ance with the provisions of paragraph 2 of Article 13.

1. Expert review groups are under the panel’s authority. Their terms of reference and detailed 
working procedures shall be decided by the panel, and they shall report to the panel.

2. Participation in expert review groups shall be restricted to persons of professional standing 
and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on an expert review group without the 
joint agreement of the parties to the dispute, except in exceptional circumstances when the panel 
considers that the need for specialized scientific expertise cannot be fulfilled otherwise. Govern-
ment officials of parties to the dispute shall not serve on an expert review group. Members of expert 
review groups shall serve in their individual capacities and not as government representatives, nor 
as representatives of any organization. Governments or organizations shall therefore not give them 
instructions with regard to matters before an expert review group.

4. Expert review groups may consult and seek information and technical advice from any 
source they deem appropriate. Before an expert review group seeks such information or advice 
from a source within the jurisdiction of a Member, it shall inform the government of that Member. 
Any Member shall respond promptly and fully to any request by an expert review group for such 
information as the expert review group considers necessary and appropriate.

5. The parties to a dispute shall have access to all relevant information provided to an expert 
review group, unless it is of a confidential nature. Confidential information provided to the expert 
review group shall not be released without formal authorization from the government, organization 
or person providing the information. Where such information is requested from the expert review 
group but release of such information by the expert review group is not authorized, a non-confi-
dential summary of the information will be provided by the government, organization or person 
supplying the information.

6. The expert review group shall submit a draft report to the parties to the dispute with a view 
to obtaining their comments, and taking them into account, as appropriate, in the final report, 
which shall also be issued to the parties to the dispute when it is submitted to the panel. The final 
report of the expert review group shall be advisory only. If a meeting of the DSB is not scheduled 
during this period, such a meeting of the DSB shall be held for this purpose.
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153. UnCItral arBItratIon rUleS
Official Records of the General Assembly, Thirty-first session, Supplement No. 17 (a/31/17), para 57; 
ibid., Sixty-fifth Session, Supplement No. 17 (a/65/17), annex I; and ibid., Sixty-eighth Session, Supple-
ment no. 17 (a/68/17), annex II

SeCtIon I. IntroDUCtorY rUleS

SCoPe oF APPLICATIon1

article 1
1. Where parties have agreed that disputes between them in respect of a defined legal relation-

ship, whether contractual or not, shall be referred to arbitration under the UNCITRAL Arbitration 
Rules, then such disputes shall be settled in accordance with these Rules subject to such modifica-
tion as the parties may agree.

2. The parties to an arbitration agreement concluded after 15 August 2010 shall be presumed 
to have referred to the Rules in effect on the date of commencement of the arbitration, unless the 
parties have agreed to apply a particular version of the Rules. That presumption does not apply 
where the arbitration agreement has been concluded by accepting after 15 August 2010 an offer 
made before that date.

3. These Rules shall govern the arbitration except that where any of these Rules is in conflict 
with a provision of the law applicable to the arbitration from which the parties cannot derogate, 
that provision shall prevail.

4. For investor-State arbitration initiated pursuant to a treaty providing for the protection of 
investments or investors, these Rules include the UNCITRAL Rules on Transparency in Treaty-
based Investor-State Arbitration (“Rules on Transparency”), subject to article 1 of the Rules on 
Transparency.

noTICe AnD CALCULATIon oF PeRIoDS oF TIme

article 2
1. A notice, including a notification, communication or proposal, may be transmitted by any 

means of communication that provides or allows for a record of its transmission.
2. If an address has been designated by a party specifically for this purpose or authorized by 

the arbitral tribunal, any notice shall be delivered to that party at that address, and if so delivered 
shall be deemed to have been received. Delivery by electronic means such as facsimile or e-mail may 
only be made to an address so designated or authorized.

3. In the absence of such designation or authorization, a notice is:
(a) Received if it is physically delivered to the addressee; or
(b) Deemed to have been received if it is delivered at the place of business, habitual residence 

or mailing address of the addressee.
4. If, after reasonable efforts, delivery cannot be effected in accordance with paragraphs 2 or 3, 

a notice is deemed to have been received if it is sent to the addressee’s last-known place of business, 
habitual residence or mailing address by registered letter or any other means that provides a record 
of delivery or of attempted delivery.

5. A notice shall be deemed to have been received on the day it is delivered in accordance with 
paragraphs 2, 3 or 4, or attempted to be delivered in accordance with paragraph 4. A notice trans-
mitted by electronic means is deemed to have been received on the day it is sent, except that a notice 

1 A model arbitration clause for contracts can be found in the annex to the Rules.
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of arbitration so transmitted is only deemed to have been received on the day when it reaches the 
addressee’s electronic address.

6. For the purpose of calculating a period of time under these Rules, such period shall begin to 
run on the day following the day when a notice is received. If the last day of such period is an official 
holiday or a non-business day at the residence or place of business of the addressee, the period is 
extended until the first business day which follows. Official holidays or non-business days occurring 
during the running of the period of time are included in calculating the period.

noTICe oF ARBITRATIon

article 3
1. The party or parties initiating recourse to arbitration (hereinafter called the “claimant”) 

shall communicate to the other party or parties (hereinafter called the “respondent”) a notice of 
arbitration.

2. Arbitral proceedings shall be deemed to commence on the date on which the notice of arbi-
tration is received by the respondent.

3. The notice of arbitration shall include the following:
(a) A demand that the dispute be referred to arbitration;
(b) The names and contact details of the parties;
(c) Identification of the arbitration agreement that is invoked;
(d) Identification of any contract or other legal instrument out of or in relation to which the 

dispute arises or, in the absence of such contract or instrument, a brief description of the relevant 
relationship;

(e) A brief description of the claim and an indication of the amount involved, if any;
(f ) The relief or remedy sought;
(g) A proposal as to the number of arbitrators, language and place of arbitration, if the par-

ties have not previously agreed thereon.
4. The notice of arbitration may also include:
(a) A proposal for the designation of an appointing authority referred to in article 6, para-

graph 1;
(b) A proposal for the appointment of a sole arbitrator referred to in article 8, paragraph 1;
(c) Notification of the appointment of an arbitrator referred to in article 9 or 10.
5. The constitution of the arbitral tribunal shall not be hindered by any controversy with 

respect to the sufficiency of the notice of arbitration, which shall be finally resolved by the arbitral 
tribunal.

ReSPonSe To The noTICe oF ARBITRATIon

article 4
1. Within 30 days of the receipt of the notice of arbitration, the respondent shall communicate 

to the claimant a response to the notice of arbitration, which shall include:
(a) The name and contact details of each respondent;
(b) A response to the information set forth in the notice of arbitration, pursuant to article 3, 

paragraphs 3 (c) to (g).
2. The response to the notice of arbitration may also include:
(a) Any plea that an arbitral tribunal to be constituted under these Rules lacks jurisdiction;
(b) A proposal for the designation of an appointing authority referred to in article 6, para-

graph 1;
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(c) A proposal for the appointment of a sole arbitrator referred to in article 8, paragraph 1;

(d) Notification of the appointment of an arbitrator referred to in article 9 or 10;

(e) A brief description of counterclaims or claims for the purpose of a set-off, if any, includ-
ing where relevant, an indication of the amounts involved, and the relief or remedy sought;

(f ) A notice of arbitration in accordance with article 3 in case the respondent formulates a 
claim against a party to the arbitration agreement other than the claimant.

3. The constitution of the arbitral tribunal shall not be hindered by any controversy with 
respect to the respondent’s failure to communicate a response to the notice of arbitration, or an 
incomplete or late response to the notice of arbitration, which shall be finally resolved by the arbitral 
tribunal.

RePReSenTATIon AnD ASSISTAnCe

article 5

Each party may be represented or assisted by persons chosen by it. The names and addresses of 
such persons must be communicated to all parties and to the arbitral tribunal. Such communication 
must specify whether the appointment is being made for purposes of representation or assistance. 
Where a person is to act as a representative of a party, the arbitral tribunal, on its own initiative or 
at the request of any party, may at any time require proof of authority granted to the representative 
in such a form as the arbitral tribunal may determine.

DeSIGnATInG AnD APPoInTInG AUThoRITIeS

article 6

1. Unless the parties have already agreed on the choice of an appointing authority, a party 
may at any time propose the name or names of one or more institutions or persons, including 
the Secretary-General of the Permanent Court of Arbitration at The Hague (hereinafter called the 
“PCA”), one of whom would serve as appointing authority.

2. If all parties have not agreed on the choice of an appointing authority within 30 days after a 
proposal made in accordance with paragraph 1 has been received by all other parties, any party may 
request the Secretary-General of the PCA to designate the appointing authority.

3. Where these Rules provide for a period of time within which a party must refer a matter to 
an appointing authority and no appointing authority has been agreed on or designated, the period 
is suspended from the date on which a party initiates the procedure for agreeing on or designating 
an appointing authority until the date of such agreement or designation.

4. Except as referred to in article 41, paragraph 4, if the appointing authority refuses to act, or 
if it fails to appoint an arbitrator within 30 days after it receives a party’s request to do so, fails to 
act within any other period provided by these Rules, or fails to decide on a challenge to an arbitra-
tor within a reasonable time after receiving a party’s request to do so, any party may request the 
Secretary-General of the PCA to designate a substitute appointing authority.

5. In exercising their functions under these Rules, the appointing authority and the Secretary-
General of the PCA may require from any party and the arbitrators the information they deem 
necessary and they shall give the parties and, where appropriate, the arbitrators, an opportunity 
to present their views in any manner they consider appropriate. All such communications to and 
from the appointing authority and the Secretary-General of the PCA shall also be provided by the 
sender to all other parties.

6. When the appointing authority is requested to appoint an arbitrator pursuant to articles 8, 
9, 10 or 14, the party making the request shall send to the appointing authority copies of the notice 
of arbitration and, if it exists, any response to the notice of arbitration.
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7. The appointing authority shall have regard to such considerations as are likely to secure the 
appointment of an independent and impartial arbitrator and shall take into account the advisability 
of appointing an arbitrator of a nationality other than the nationalities of the parties.

SeCtIon II. CoMPoSItIon oF tHe arBItral trIBUnal

nUmBeR oF ARBITRAToRS
article 7

1. If the parties have not previously agreed on the number of arbitrators, and if within 30 days 
after the receipt by the respondent of the notice of arbitration the parties have not agreed that there 
shall be only one arbitrator, three arbitrators shall be appointed.

2. Notwithstanding paragraph 1, if no other parties have responded to a party’s proposal to 
appoint a sole arbitrator within the time limit provided for in paragraph 1 and the party or parties 
concerned have failed to appoint a second arbitrator in accordance with article 9 or 10, the appoint-
ing authority may, at the request of a party, appoint a sole arbitrator pursuant to the procedure 
provided for in article 8, paragraph 2, if it determines that, in view of the circumstances of the case, 
this is more appropriate.

APPoInTmenT oF ARBITRAToRS (ARTICLeS 8 To 10)

article 8
1. If the parties have agreed that a sole arbitrator is to be appointed and if within 30 days after 

receipt by all other parties of a proposal for the appointment of a sole arbitrator the parties have 
not reached agreement thereon, a sole arbitrator shall, at the request of a party, be appointed by the 
appointing authority.

2. The appointing authority shall appoint the sole arbitrator as promptly as possible. In making 
the appointment, the appointing authority shall use the following list-procedure, unless the parties 
agree that the list-procedure should not be used or unless the appointing authority determines in 
its discretion that the use of the list-procedure is not appropriate for the case:

(a) The appointing authority shall communicate to each of the parties an identical list con-
taining at least three names;

(b) Within 15 days after the receipt of this list, each party may return the list to the appoint-
ing authority after having deleted the name or names to which it objects and numbered the remain-
ing names on the list in the order of its preference;

(c) After the expiration of the above period of time the appointing authority shall appoint the 
sole arbitrator from among the names approved on the lists returned to it and in accordance with 
the order of preference indicated by the parties;

(d) If for any reason the appointment cannot be made according to this procedure, the 
appointing authority may exercise its discretion in appointing the sole arbitrator.

article 9
1. If three arbitrators are to be appointed, each party shall appoint one arbitrator. The two 

arbitrators thus appointed shall choose the third arbitrator who will act as the presiding arbitrator 
of the arbitral tribunal.

2. If within 30 days after the receipt of a party’s notification of the appointment of an arbitrator 
the other party has not notified the first party of the arbitrator it has appointed, the first party may 
request the appointing authority to appoint the second arbitrator.

3. If within 30 days after the appointment of the second arbitrator the two arbitrators have 
not agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be appointed by 
the appointing authority in the same way as a sole arbitrator would be appointed under article 8.



586 XVIII. International trade and investment law

article 10

1. For the purposes of article 9, paragraph 1, where three arbitrators are to be appointed and 
there are multiple parties as claimant or as respondent, unless the parties have agreed to anoth-
er method of appointment of arbitrators, the multiple parties jointly, whether as claimant or as 
respondent, shall appoint an arbitrator.

2. If the parties have agreed that the arbitral tribunal is to be composed of a number of arbi-
trators other than one or three, the arbitrators shall be appointed according to the method agreed 
upon by the parties.

3. In the event of any failure to constitute the arbitral tribunal under these Rules, the appoint-
ing authority shall, at the request of any party, constitute the arbitral tribunal and, in doing so, 
may revoke any appointment already made and appoint or reappoint each of the arbitrators and 
designate one of them as the presiding arbitrator.

DISCLoSUReS BY AnD ChALLenGe oF ARBITRAToRS2 (ARTICLeS 11 To 13)

article 11

When a person is approached in connection with his or her possible appointment as an arbitra-
tor, he or she shall disclose any circumstances likely to give rise to justifiable doubts as to his or her 
impartiality or independence. An arbitrator, from the time of his or her appointment and through-
out the arbitral proceedings, shall without delay disclose any such circumstances to the parties and 
the other arbitrators unless they have already been informed by him or her of these circumstances.

article 12

1. Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts 
as to the arbitrator’s impartiality or independence.

2. A party may challenge the arbitrator appointed by it only for reasons of which it becomes 
aware after the appointment has been made.

3. In the event that an arbitrator fails to act or in the event of the de jure or de facto impos-
sibility of his or her performing his or her functions, the procedure in respect of the challenge of an 
arbitrator as provided in article 13 shall apply.

article 13

1. A party that intends to challenge an arbitrator shall send notice of its challenge within 
15 days after it has been notified of the appointment of the challenged arbitrator, or within 15 days 
after the circumstances mentioned in articles 11 and 12 became known to that party.

2. The notice of challenge shall be communicated to all other parties, to the arbitrator who is 
challenged and to the other arbitrators. The notice of challenge shall state the reasons for the chal-
lenge.

3. When an arbitrator has been challenged by a party, all parties may agree to the challenge. 
The arbitrator may also, after the challenge, withdraw from his or her office. In neither case does 
this imply acceptance of the validity of the grounds for the challenge.

4. If, within 15 days from the date of the notice of challenge, all parties do not agree to the 
challenge or the challenged arbitrator does not withdraw, the party making the challenge may elect 
to pursue it. In that case, within 30 days from the date of the notice of challenge, it shall seek a deci-
sion on the challenge by the appointing authority.

2 Model statements of independence pursuant to article 11 can be found in the annex to the Rules
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RePLACemenT oF An ARBITRAToR

article 14
1. Subject to paragraph 2, in any event where an arbitrator has to be replaced during the course 

of the arbitral proceedings, a substitute arbitrator shall be appointed or chosen pursuant to the pro-
cedure provided for in articles 8 to 11 that was applicable to the appointment or choice of the arbitra-
tor being replaced. This procedure shall apply even if during the process of appointing the arbitrator 
to be replaced, a party had failed to exercise its right to appoint or to participate in the appointment.

2. If, at the request of a party, the appointing authority determines that, in view of the excep-
tional circumstances of the case, it would be justified for a party to be deprived of its right to appoint 
a substitute arbitrator, the appointing authority may, after giving an opportunity to the parties and 
the remaining arbitrators to express their views: (a) appoint the substitute arbitrator; or (b) after the 
closure of the hearings, authorize the other arbitrators to proceed with the arbitration and make 
any decision or award.

RePeTITIon oF heARInGS In The eVenT oF The RePLACemenT oF An ARBITRAToR

article 15
If an arbitrator is replaced, the proceedings shall resume at the stage where the arbitrator who 

was replaced ceased to perform his or her functions, unless the arbitral tribunal decides otherwise.

exCLUSIon oF LIABILITY

article 16
Save for intentional wrongdoing, the parties waive, to the fullest extent permitted under the 

applicable law, any claim against the arbitrators, the appointing authority and any person appointed 
by the arbitral tribunal based on any act or omission in connection with the arbitration.

SeCtIon III. arBItral ProCeeDInGS

GeneRAL PRoVISIonS
article 17

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such manner as 
it considers appropriate, provided that the parties are treated with equality and that at an appropri-
ate stage of the proceedings each party is given a reasonable opportunity of presenting its case. The 
arbitral tribunal, in exercising its discretion, shall conduct the proceedings so as to avoid unneces-
sary delay and expense and to provide a fair and efficient process for resolving the parties’ dispute.

2. As soon as practicable after its constitution and after inviting the parties to express their 
views, the arbitral tribunal shall establish the provisional timetable of the arbitration. The arbitral 
tribunal may, at any time, after inviting the parties to express their views, extend or abridge any 
period of time prescribed under these Rules or agreed by the parties.

3. If at an appropriate stage of the proceedings any party so requests, the arbitral tribunal 
shall hold hearings for the presentation of evidence by witnesses, including expert witnesses, or for 
oral argument. In the absence of such a request, the arbitral tribunal shall decide whether to hold 
such hearings or whether the proceedings shall be conducted on the basis of documents and other 
materials.

4. All communications to the arbitral tribunal by one party shall be communicated by that 
party to all other parties. Such communications shall be made at the same time, except as otherwise 
permitted by the arbitral tribunal if it may do so under applicable law.

5. The arbitral tribunal may, at the request of any party, allow one or more third persons to 
be joined in the arbitration as a party provided such person is a party to the arbitration agreement, 
unless the arbitral tribunal finds, after giving all parties, including the person or persons to be 
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joined, the opportunity to be heard, that joinder should not be permitted because of prejudice to 
any of those parties. The arbitral tribunal may make a single award or several awards in respect of 
all parties so involved in the arbitration.

PLACe oF ARBITRATIon

article 18
1. If the parties have not previously agreed on the place of arbitration, the place of arbitration 

shall be determined by the arbitral tribunal having regard to the circumstances of the case. The 
award shall be deemed to have been made at the place of arbitration.

2. The arbitral tribunal may meet at any location it considers appropriate for deliberations. 
Unless otherwise agreed by the parties, the arbitral tribunal may also meet at any location it consid-
ers appropriate for any other purpose, including hearings.

LAnGUAGe

article 19
1. Subject to an agreement by the parties, the arbitral tribunal shall, promptly after its appoint-

ment, determine the language or languages to be used in the proceedings. This determination shall 
apply to the statement of claim, the statement of defence, and any further written statements and, if 
oral hearings take place, to the language or languages to be used in such hearings.

2. The arbitral tribunal may order that any documents annexed to the statement of claim or 
statement of defence, and any supplementary documents or exhibits submitted in the course of the 
proceedings, delivered in their original language, shall be accompanied by a translation into the 
language or languages agreed upon by the parties or determined by the arbitral tribunal.

STATemenT oF CLAIm

article 20
1. The claimant shall communicate its statement of claim in writing to the respondent and to 

each of the arbitrators within a period of time to be determined by the arbitral tribunal. The claim-
ant may elect to treat its notice of arbitration referred to in article 3 as a statement of claim, provided 
that the notice of arbitration also complies with the requirements of paragraphs 2 to 4 of this article.

2. The statement of claim shall include the following particulars:
(a) The names and contact details of the parties; 
(b) A statement of the facts supporting the claim; 
(c) The points at issue;
(d) The relief or remedy sought;
(e) The legal grounds or arguments supporting the claim.
3. A copy of any contract or other legal instrument out of or in relation to which the dispute 

arises and of the arbitration agreement shall be annexed to the statement of claim.
4. The statement of claim should, as far as possible, be accompanied by all documents and 

other evidence relied upon by the claimant, or contain references to them.

STATemenT oF DeFenCe

article 21
1. The respondent shall communicate its statement of defence in writing to the claimant and 

to each of the arbitrators within a period of time to be determined by the arbitral tribunal. The 
respondent may elect to treat its response to the notice of arbitration referred to in article 4 as a 
statement of defence, provided that the response to the notice of arbitration also complies with the 
requirements of paragraph 2 of this article.
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2. The statement of defence shall reply to the particulars (b) to (e) of the statement of claim (art. 
20, para. 2). The statement of defence should, as far as possible, be accompanied by all documents 
and other evidence relied upon by the respondent, or contain references to them.

3. In its statement of defence, or at a later stage in the arbitral proceedings if the arbitral 
tribunal decides that the delay was justified under the circumstances, the respondent may make a 
counterclaim or rely on a claim for the purpose of a set-off provided that the arbitral tribunal has 
jurisdiction over it.

4. The provisions of article 20, paragraphs 2 to 4, shall apply to a counterclaim, a claim under 
article 4, paragraph 2 (f), and a claim relied on for the purpose of a set-off.

AmenDmenTS To The CLAIm oR DeFenCe

article 22
During the course of the arbitral proceedings, a party may amend or supplement its claim 

or defence, including a counterclaim or a claim for the purpose of a set-off, unless the arbitral 
tribunal considers it inappropriate to allow such amendment or supplement having regard to the 
delay in making it or prejudice to other parties or any other circumstances. However, a claim or 
defence, including a counterclaim or a claim for the purpose of a set-off, may not be amended or 
supplemented in such a manner that the amended or supplemented claim or defence falls outside 
the jurisdiction of the arbitral tribunal.

PLeAS AS To The jURISDICTIon oF The ARBITRAL TRIBUnAL

article 23
1. The arbitral tribunal shall have the power to rule on its own jurisdiction, including any 

objections with respect to the existence or validity of the arbitration agreement. For that purpose, 
an arbitration clause that forms part of a contract shall be treated as an agreement independent of 
the other terms of the contract. A decision by the arbitral tribunal that the contract is null shall not 
entail automatically the invalidity of the arbitration clause.

2. A plea that the arbitral tribunal does not have jurisdiction shall be raised no later than in 
the statement of defence or, with respect to a counterclaim or a claim for the purpose of a set-off, in 
the reply to the counterclaim or to the claim for the purpose of a set-off. A party is not precluded 
from raising such a plea by the fact that it has appointed, or participated in the appointment of, an 
arbitrator. A plea that the arbitral tribunal is exceeding the scope of its authority shall be raised as 
soon as the matter alleged to be beyond the scope of its authority is raised during the arbitral pro-
ceedings. The arbitral tribunal may, in either case, admit a later plea if it considers the delay justified.

3. The arbitral tribunal may rule on a plea referred to in paragraph 2 either as a preliminary 
question or in an award on the merits. The arbitral tribunal may continue the arbitral proceedings 
and make an award, notwithstanding any pending challenge to its jurisdiction before a court.

FURTheR wRITTen STATemenTS

article 24
The arbitral tribunal shall decide which further written statements, in addition to the state-

ment of claim and the statement of defence, shall be required from the parties or may be presented 
by them and shall fix the periods of time for communicating such statements.

PeRIoDS oF TIme

article 25
The periods of time fixed by the arbitral tribunal for the communication of written statements 

(including the statement of claim and statement of defence) should not exceed 45 days. However, the 
arbitral tribunal may extend the time limits if it concludes that an extension is justified.



590 XVIII. International trade and investment law

InTeRIm meASUReS

article 26
1. The arbitral tribunal may, at the request of a party, grant interim measures.
2. An interim measure is any temporary measure by which, at any time prior to the issuance 

of the award by which the dispute is finally decided, the arbitral tribunal orders a party, for example 
and without limitation, to:

(a) Maintain or restore the status quo pending determination of the dispute;
(b) Take action that would prevent, or refrain from taking action that is likely to cause, 

(i) current or imminent harm or (ii) prejudice to the arbitral process itself;
(c) Provide a means of preserving assets out of which a subsequent award may be satisfied; 

or
(d) Preserve evidence that may be relevant and material to the resolution of the dispute.
3. The party requesting an interim measure under paragraphs 2 (a) to (c) shall satisfy the 

arbitral tribunal that:
(a) Harm not adequately reparable by an award of damages is likely to result if the measure 

is not ordered, and such harm substantially outweighs the harm that is likely to result to the party 
against whom the measure is directed if the measure is granted; and

(b) There is a reasonable possibility that the requesting party will succeed on the merits of the 
claim. The determination on this possibility shall not affect the discretion of the arbitral tribunal in 
making any subsequent determination.

4. With regard to a request for an interim measure under paragraph 2 (d), the requirements in 
paragraphs 3 (a) and (b) shall apply only to the extent the arbitral tribunal considers appropriate.

5. The arbitral tribunal may modify, suspend or terminate an interim measure it has granted, 
upon application of any party or, in exceptional circumstances and upon prior notice to the parties, 
on the arbitral tribunal’s own initiative.

6. The arbitral tribunal may require the party requesting an interim measure to provide appro-
priate security in connection with the measure.

7. The arbitral tribunal may require any party promptly to disclose any material change in the 
circumstances on the basis of which the interim measure was requested or granted.

8. The party requesting an interim measure may be liable for any costs and damages caused 
by the measure to any party if the arbitral tribunal later determines that, in the circumstances then 
prevailing, the measure should not have been granted. The arbitral tribunal may award such costs 
and damages at any point during the proceedings.

9. A request for interim measures addressed by any party to a judicial authority shall not be 
deemed incompatible with the agreement to arbitrate, or as a waiver of that agreement.

eVIDenCe

article 27
1. Each party shall have the burden of proving the facts relied on to support its claim or defence.
2. Witnesses, including expert witnesses, who are presented by the parties to testify to the 

arbitral tribunal on any issue of fact or expertise may be any individual, notwithstanding that the 
individual is a party to the arbitration or in any way related to a party. Unless otherwise directed 
by the arbitral tribunal, statements by witnesses, including expert witnesses, may be presented in 
writing and signed by them.

3. At any time during the arbitral proceedings the arbitral tribunal may require the parties to 
produce documents, exhibits or other evidence within such a period of time as the arbitral tribunal 
shall determine.
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4. The arbitral tribunal shall determine the admissibility, relevance, materiality and weight of 
the evidence offered.

heARInGS

article 28
1. In the event of an oral hearing, the arbitral tribunal shall give the parties adequate advance 

notice of the date, time and place thereof.
2. Witnesses, including expert witnesses, may be heard under the conditions and examined in 

the manner set by the arbitral tribunal.
3. Hearings shall be held in camera unless the parties agree otherwise. The arbitral tribunal 

may require the retirement of any witness or witnesses, including expert witnesses, during the tes-
timony of such other witnesses, except that a witness, including an expert witness, who is a party to 
the arbitration shall not, in principle, be asked to retire.

4. The arbitral tribunal may direct that witnesses, including expert witnesses, be examined 
through means of telecommunication that do not require their physical presence at the hearing 
(such as videoconference).

exPeRTS APPoInTeD BY The ARBITRAL TRIBUnAL

article 29
1. After consultation with the parties, the arbitral tribunal may appoint one or more independ-

ent experts to report to it, in writing, on specific issues to be determined by the arbitral tribunal. A 
copy of the expert’s terms of reference, established by the arbitral tribunal, shall be communicated 
to the parties.

2. The expert shall, in principle before accepting appointment, submit to the arbitral tribunal 
and to the parties a description of his or her qualifications and a statement of his or her impartiality 
and independence. Within the time ordered by the arbitral tribunal, the parties shall inform the 
arbitral tribunal whether they have any objections as to the expert’s qualifications, impartiality or 
independence. The arbitral tribunal shall decide promptly whether to accept any such objections. 
After an expert’s appointment, a party may object to the expert’s qualifications, impartiality or inde-
pendence only if the objection is for reasons of which the party becomes aware after the appointment 
has been made. The arbitral tribunal shall decide promptly what, if any, action to take.

3. The parties shall give the expert any relevant information or produce for his or her inspec-
tion any relevant documents or goods that he or she may require of them. Any dispute between a 
party and such expert as to the relevance of the required information or production shall be referred 
to the arbitral tribunal for decision.

4. Upon receipt of the expert’s report, the arbitral tribunal shall communicate a copy of the 
report to the parties, which shall be given the opportunity to express, in writing, their opinion on 
the report. A party shall be entitled to examine any document on which the expert has relied in his 
or her report.

5. At the request of any party, the expert, after delivery of the report, may be heard at a hearing 
where the parties shall have the opportunity to be present and to interrogate the expert. At this hear-
ing, any party may present expert witnesses in order to testify on the points at issue. The provisions 
of article 28 shall be applicable to such proceedings.

DeFAULT

article 30
1. If, within the period of time fixed by these Rules or the arbitral tribunal, without showing 

sufficient cause:
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(a) The claimant has failed to communicate its statement of claim, the arbitral tribunal shall 
issue an order for the termination of the arbitral proceedings, unless there are remaining matters 
that may need to be decided and the arbitral tribunal considers it appropriate to do so;

(b) The respondent has failed to communicate its response to the notice of arbitration or 
its statement of defence, the arbitral tribunal shall order that the proceedings continue, without 
treating such failure in itself as an admission of the claimant’s allegations; the provisions of this 
subparagraph also apply to a claimant’s failure to submit a defence to a counterclaim or to a claim 
for the purpose of a set-off.

2. If a party, duly notified under these Rules, fails to appear at a hearing, without showing suf-
ficient cause for such failure, the arbitral tribunal may proceed with the arbitration.

3. If a party, duly invited by the arbitral tribunal to produce documents, exhibits or other evi-
dence, fails to do so within the established period of time, without showing sufficient cause for such 
failure, the arbitral tribunal may make the award on the evidence before it.

CLoSURe oF heARInGS

article 31
1. The arbitral tribunal may inquire of the parties if they have any further proof to offer or wit-

nesses to be heard or submissions to make and, if there are none, it may declare the hearings closed.
2. The arbitral tribunal may, if it considers it necessary owing to exceptional circumstances, 

decide, on its own initiative or upon application of a party, to reopen the hearings at any time before 
the award is made.

wAIVeR oF RIGhT To oBjeCT

article 32
A failure by any party to object promptly to any non-compliance with these Rules or with any 

requirement of the arbitration agreement shall be deemed to be a waiver of the right of such party 
to make such an objection, unless such party can show that, under the circumstances, its failure to 
object was justified.

SeCTIon IV. The AwARD

DeCISIonS
article 33

1. When there is more than one arbitrator, any award or other decision of the arbitral tribunal 
shall be made by a majority of the arbitrators.

2. In the case of questions of procedure, when there is no majority or when the arbitral tribunal 
so authorizes, the presiding arbitrator may decide alone, subject to revision, if any, by the arbitral 
tribunal.

FoRm AnD eFFeCT oF The AwARD

article 34
1. The arbitral tribunal may make separate awards on different issues at different times.
2. All awards shall be made in writing and shall be final and binding on the parties. The parties 

shall carry out all awards without delay.
3. The arbitral tribunal shall state the reasons upon which the award is based, unless the parties 

have agreed that no reasons are to be given.
4. An award shall be signed by the arbitrators and it shall contain the date on which the award 

was made and indicate the place of arbitration. Where there is more than one arbitrator and any of 
them fails to sign, the award shall state the reason for the absence of the signature.
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5. An award may be made public with the consent of all parties or where and to the extent 
disclosure is required of a party by legal duty, to protect or pursue a legal right or in relation to legal 
proceedings before a court or other competent authority.

6. Copies of the award signed by the arbitrators shall be communicated to the parties by the 
arbitral tribunal.

APPLICABLe LAw, aMIaBle CoMPoSIteUr

article 35
1. The arbitral tribunal shall apply the rules of law designated by the parties as applicable to the 

substance of the dispute. Failing such designation by the parties, the arbitral tribunal shall apply the 
law which it determines to be appropriate.

2. The arbitral tribunal shall decide as amiable compositeur or ex aequo et bono only if the par-
ties have expressly authorized the arbitral tribunal to do so.

3. In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract, 
if any, and shall take into account any usage of trade applicable to the transaction.

SeTTLemenT oR oTheR GRoUnDS FoR TeRmInATIon

article 36
1. If, before the award is made, the parties agree on a settlement of the dispute, the arbitral 

tribunal shall either issue an order for the termination of the arbitral proceedings or, if requested 
by the parties and accepted by the arbitral tribunal, record the settlement in the form of an arbitral 
award on agreed terms. The arbitral tribunal is not obliged to give reasons for such an award.

2. If, before the award is made, the continuation of the arbitral proceedings becomes unneces-
sary or impossible for any reason not mentioned in paragraph 1, the arbitral tribunal shall inform 
the parties of its intention to issue an order for the termination of the proceedings. The arbitral 
tribunal shall have the power to issue such an order unless there are remaining matters that may 
need to be decided and the arbitral tribunal considers it appropriate to do so.

3. Copies of the order for termination of the arbitral proceedings or of the arbitral award on 
agreed terms, signed by the arbitrators, shall be communicated by the arbitral tribunal to the par-
ties. Where an arbitral award on agreed terms is made, the provisions of article 34, paragraphs 2, 4 
and 5, shall apply.

InTeRPReTATIon oF The AwARD

article 37
1. Within 30 days after the receipt of the award, a party, with notice to the other parties, may 

request that the arbitral tribunal give an interpretation of the award.
2. The interpretation shall be given in writing within 45 days after the receipt of the request. 

The interpretation shall form part of the award and the provisions of article 34, paragraphs 2 to 6, 
shall apply.

CoRReCTIon oF The AwARD

article 38
1. Within 30 days after the receipt of the award, a party, with notice to the other parties, may 

request the arbitral tribunal to correct in the award any error in computation, any clerical or typo-
graphical error, or any error or omission of a similar nature. If the arbitral tribunal considers that 
the request is justified, it shall make the correction within 45 days of receipt of the request.

2. The arbitral tribunal may within 30 days after the communication of the award make such 
corrections on its own initiative.
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3. Such corrections shall be in writing and shall form part of the award. The provisions of 
article 34, paragraphs 2 to 6, shall apply.

ADDITIonAL AwARD

article 39
1. Within 30 days after the receipt of the termination order or the award, a party, with notice 

to the other parties, may request the arbitral tribunal to make an award or an additional award as to 
claims presented in the arbitral proceedings but not decided by the arbitral tribunal.

2. If the arbitral tribunal considers the request for an award or additional award to be justi-
fied, it shall render or complete its award within 60 days after the receipt of the request. The arbitral 
tribunal may extend, if necessary, the period of time within which it shall make the award.

3. When such an award or additional award is made, the provisions of article 34, paragraphs 
2 to 6, shall apply.

DeFInITIon oF CoSTS

article 40
1. The arbitral tribunal shall fix the costs of arbitration in the final award and, if it deems 

appropriate, in another decision.
2. The term “costs” includes only:
(a) The fees of the arbitral tribunal to be stated separately as to each arbitrator and to be fixed 

by the tribunal itself in accordance with article 41;
(b) The reasonable travel and other expenses incurred by the arbitrators;
(c) The reasonable costs of expert advice and of other assistance required by the arbitral 

tribunal;
(d) The reasonable travel and other expenses of witnesses to the extent such expenses are 

approved by the arbitral tribunal;
(e) The legal and other costs incurred by the parties in relation to the arbitration to the extent 

that the arbitral tribunal determines that the amount of such costs is reasonable;
(f ) Any fees and expenses of the appointing authority as well as the fees and expenses of the 

Secretary-General of the PCA.
3. In relation to interpretation, correction or completion of any award under articles 37 to 39, 

the arbitral tribunal may charge the costs referred to in paragraphs 2 (b) to (f), but no additional fees.

FeeS AnD exPenSeS oF ARBITRAToRS

article 41
1. The fees and expenses of the arbitrators shall be reasonable in amount, taking into account 

the amount in dispute, the complexity of the subject matter, the time spent by the arbitrators and 
any other relevant circumstances of the case.

2. If there is an appointing authority and it applies or has stated that it will apply a schedule or 
particular method for determining the fees for arbitrators in international cases, the arbitral tribu-
nal in fixing its fees shall take that schedule or method into account to the extent that it considers 
appropriate in the circumstances of the case.

3. Promptly after its constitution, the arbitral tribunal shall inform the parties as to how it 
proposes to determine its fees and expenses, including any rates it intends to apply. Within 15 days 
of receiving that proposal, any party may refer the proposal to the appointing authority for review. 
If, within 45 days of receipt of such a referral, the appointing authority finds that the proposal of the 
arbitral tribunal is inconsistent with paragraph 1, it shall make any necessary adjustments thereto, 
which shall be binding upon the arbitral tribunal.
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4. (a) When informing the parties of the arbitrators’ fees and expenses that have been fixed 
pursuant to article 40, paragraphs 2 (a) and (b), the arbitral tribunal shall also explain the manner 
in which the corresponding amounts have been calculated;

(b) Within 15 days of receiving the arbitral tribunal’s determination of fees and expenses, 
any party may refer for review such determination to the appointing authority. If no appointing 
authority has been agreed upon or designated, or if the appointing authority fails to act within the 
time specified in these Rules, then the review shall be made by the Secretary-General of the PCA;

 (c) If the appointing authority or the Secretary-General of the PCA finds that the arbitral 
tribunal’s determination is inconsistent with the arbitral tribunal’s proposal (and any adjustment 
thereto) under paragraph 3 or is otherwise manifestly excessive, it shall, within 45 days of receiving 
such a referral, make any adjustments to the arbitral tribunal’s determination that are necessary to 
satisfy the criteria in paragraph 1. Any such adjustments shall be binding upon the arbitral tribunal;

(d) Any such adjustments shall either be included by the arbitral tribunal in its award or, if 
the award has already been issued, be implemented in a correction to the award, to which the pro-
cedure of article 38, paragraph 3, shall apply.

5. Throughout the procedure under paragraphs 3 and 4, the arbitral tribunal shall proceed 
with the arbitration, in accordance with article 17, paragraph 1.

6. A referral under paragraph 4 shall not affect any determination in the award other than the 
arbitral tribunal’s fees and expenses; nor shall it delay the recognition and enforcement of all parts of 
the award other than those relating to the determination of the arbitral tribunal’s fees and expenses.

ALLoCATIon oF CoSTS

article 42
1. The costs of the arbitration shall in principle be borne by the unsuccessful party or parties. 

However, the arbitral tribunal may apportion each of such costs between the parties if it determines 
that apportionment is reasonable, taking into account the circumstances of the case.

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in any other award, 
determine any amount that a party may have to pay to another party as a result of the decision on 
allocation of costs.

DePoSIT oF CoSTS

article 43
1. The arbitral tribunal, on its establishment, may request the parties to deposit an equal 

amount as an advance for the costs referred to in article 40, paragraphs 2 (a) to (c).
2. During the course of the arbitral proceedings the arbitral tribunal may request supplemen-

tary deposits from the parties.
3. If an appointing authority has been agreed upon or designated, and when a party so requests 

and the appointing authority consents to perform the function, the arbitral tribunal shall fix the 
amounts of any deposits or supplementary deposits only after consultation with the appointing 
authority, which may make any comments to the arbitral tribunal that it deems appropriate con-
cerning the amount of such deposits and supplementary deposits.

4. If the required deposits are not paid in full within 30 days after the receipt of the request, 
the arbitral tribunal shall so inform the parties in order that one or more of them may make the 
required payment. If such payment is not made, the arbitral tribunal may order the suspension or 
termination of the arbitral proceedings.

5. After a termination order or final award has been made, the arbitral tribunal shall render an 
accounting to the parties of the deposits received and return any unexpended balance lo the parties.
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anneX

moDeL ARBITRATIon CLAUSe FoR ConTRACTS
Any dispute, controversy or claim arising out of or relating to this contract, or the breach, 

termination or invalidity thereof, shall be settled by arbitration in accordance with the UNCITRAL 
Arbitration Rules.

Note. Parties should consider adding:
(a) The appointing authority shall be . . . [name of institution or person];
(b) The number of arbitrators shall be . . .. [one or three];
(c) The place of arbitration shall be . . . [town and country];
(d) The language to be used in the arbitral proceedings shall be . . . .

PoSSIBLe wAIVeR STATemenT

Note. If the parties wish to exclude recourse against the arbitral award that may be available 
under the applicable law, they may consider adding a provision to that effect as suggested below, 
considering, however, that the effectiveness and conditions of such an exclusion depend on the 
applicable law.

Waiver
The parties hereby waive their right to any form of recourse against an award to any court or 

other competent authority, insofar as such waiver can validly be made under the applicable law.

MoDel StateMentS oF InDePenDenCe PUrSUant to  
artICle 11 oF tHe rUleS

no circumstances to disclose
I am impartial and independent of each of the parties and intend to remain so. To the best of 

my knowledge, there are no circumstances, past or present, likely to give rise to justifiable doubts 
as to my impartiality or independence. I shall promptly notify the parties and the other arbitrators 
of any such circumstances that may subsequently come to my attention during this arbitration.

Circumstances to disclose
I am impartial and independent of each of the parties and intend to remain so. Attached is 

a statement made pursuant to article 11 of the UNCITRAL Arbitration Rules of (a) my past and 
present professional, business and other relationships with the parties and (b) any other relevant cir-
cumstances. [Include statement.] I confirm that those circumstances do not affect my independence 
and impartiality. I shall promptly notify the parties and the other arbitrators of any such further 
relationships or circumstances that may subsequently come to my attention during this arbitration.

Note. Any party may consider requesting from the arbitrator the following addition to the state-
ment of independence:

I confirm, on the basis of the information presently available to me, that I can devote the time 
necessary to conduct this arbitration diligently, efficiently and in accordance with the time limits 
in the Rules.
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154. UnCItral rUleS on tranSParenCY In treatY-BaSeD  
InVeStor-State arBItratIon

adopted on 11 July 2013

Official Records of the General Assembly, Sixty-eighth session, Supplement No. 17 (a/68/17), annex 1

article 1. Scope of application

Applicability of the Rules

1. The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (“Rules 
on Transparency”) shall apply to investor-State arbitration initiated under the UNCITRAL Arbitra-
tion Rules pursuant to a treaty providing for the protection of investments or investors (“treaty”)*1 

concluded on or after 1 April 2014 unless the Parties to the treaty**2 have agreed otherwise.
2. In investor-State arbitrations initiated under the UNCITRAL Arbitration Rules pursuant to 

a treaty concluded before 1 April 2014, these Rules shall apply only when:
(a) The parties to an arbitration (the “disputing parties”) agree to their application in respect 

of that arbitration; or
 (b) The Parties to the treaty or, in the case of a multilateral treaty, the State of the claimant 

and the respondent State, have agreed after 1 April 2014 to their application.

Application of the Rules

3. In any arbitration in which the Rules on Transparency apply pursuant to a treaty or to an 
agreement by the Parties to that treaty:

 (a) The disputing parties may not derogate from these Rules, by agreement or otherwise, 
unless permitted to do so by the treaty;

 (b) The arbitral tribunal shall have the power, besides its discretionary authority under cer-
tain provisions of these Rules, to adapt the requirements of any specific provision of these Rules 
to the particular circumstances of the case, after consultation with the disputing parties, if such 
adaptation is necessary to conduct the arbitration in a practical manner and is consistent with the 
transparency objective of these Rules.

Discretion and authority of the arbitral tribunal

4. Where the Rules on Transparency provide for the arbitral tribunal to exercise discretion, 
the arbitral tribunal in exercising such discretion shall take into account:

 (a) The public interest in transparency in treaty-based investor-State arbitration and in the 
particular arbitral proceedings; and

 (b) The disputing parties’ interest in a fair and efficient resolution of their dispute.
5. These Rules shall not affect any authority that the arbitral tribunal may otherwise have 

under the UNCITRAL Arbitration Rules to conduct the arbitration in such a manner as to promote 
transparency, for example by accepting submissions from third persons.

1* For the purposes of the Rules on Transparency, a “treaty” shall be understood broadly as encom-
passing any bilateral or multilateral treaty that contains provisions on the protection of investments 
or investors and a right for investors to resort to arbitration against Parties to the treaty, including 
any treaty commonly referred to as a free trade agreement, economic integration agreement, trade and 
investment framework or cooperation agreement, or bilateral investment treaty.

2** For the purposes of the Rules on Transparency, any reference to a “Party to the treaty” or a 
“State” includes, for example, a regional economic integration organization where it is a Party to the 
treaty.
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6. In the presence of any conduct, measure or other action having the effect of wholly under-
mining the transparency objectives of these Rules, the arbitral tribunal shall ensure that those 
objectives prevail.

Applicable instrument in case of conflict
7. Where the Rules on Transparency apply, they shall supplement any applicable arbitration rules. 

Where there is a conflict between the Rules on Transparency and the applicable arbitration rules, the 
Rules on Transparency shall prevail. Notwithstanding any provision in these Rules, where there is a 
conflict between the Rules on Transparency and the treaty, the provisions of the treaty shall prevail.

8. Where any of these Rules is in conflict with a provision of the law applicable to the arbitra-
tion from which the disputing parties cannot derogate, that provision shall prevail.

Application in non-UnCITRAL arbitrations
9. These Rules are available for use in investor-State arbitrations initiated under rules other 

than the UNCITRAL Arbitration Rules or in ad hoc proceedings.

article 2. Publication of information at the commencement of arbitral proceedings
Once the notice of arbitration has been received by the respondent, each of the disputing 

parties shall promptly communicate a copy of the notice of arbitration to the repository referred to 
under article 8. Upon receipt of the notice of arbitration from the respondent, or upon receipt of the 
notice of arbitration and a record of its transmission to the respondent, the repository shall promptly 
make available to the public information regarding the name of the disputing parties, the economic 
sector involved and the treaty under which the claim is being made.

article 3. Publication of documents
1. Subject to article 7, the following documents shall be made available to the public: the notice 

of arbitration, the response to the notice of arbitration, the statement of claim, the statement of 
defence and any further written statements or written submissions by any disputing party; a table 
listing all exhibits to the aforesaid documents and to expert reports and witness statements, if such 
table has been prepared for the proceedings, but not the exhibits themselves; any written submis-
sions by the non-disputing Party (or Parties) to the treaty and by third persons, transcripts of hear-
ings, where available; and orders, decisions and awards of the arbitral tribunal.

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits thereto, 
shall be made available to the public, upon request by any person to the arbitral tribunal.

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request 
from any person, and after consultation with the disputing parties, whether and how to make avail-
able exhibits and any other documents provided to, or issued by, the arbitral tribunal not falling 
within paragraphs 1 or 2 above. This may include, for example, making such documents available 
at a specified site.

4. The documents to be made available to the public pursuant to paragraphs 1 and 2 shall 
be communicated by the arbitral tribunal to the repository referred to under article 8 as soon as 
possible, subject to any relevant arrangements or time limits for the protection of confidential or 
protected information prescribed under article 7. The documents to be made available pursuant to 
paragraph 3 may be communicated by the arbitral tribunal to the repository referred to under arti-
cle 8 as they become available and, if applicable, in a redacted form in accordance with article 7. The 
repository shall make all documents available in a timely manner, in the form and in the language 
in which it receives them.

5. A person granted access to documents under paragraph 3 shall bear any administrative 
costs of making those documents available to that person, such as the costs of photocopying or 
shipping documents to that person, but not the costs of making those documents available to the 
public through the repository.
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article 4. Submission by a third person
1. After consultation with the disputing parties, the arbitral tribunal may allow a person that is 

not a disputing party, and not a non-disputing Party to the treaty (“third person(s)”), to file a written 
submission with the arbitral tribunal regarding a matter within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and shall, 
in a concise written statement, which is in a language of the arbitration and complies with any page 
limits set by the arbitral tribunal:

(a) Describe the third person, including, where relevant, its membership and legal status 
(e.g., trade association or other non-governmental organization), its general objectives, the nature 
of its activities and any parent organization (including any organization that directly or indirectly 
controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with any disput-
ing party;

(c) Provide information on any government, person or organization that has provided to 
the third person (i) any financial or other assistance in preparing the submission; or (ii) substantial 
assistance in either of the two years preceding the application by the third person under this article 
(e.g. funding around 20 per cent of its overall operations annually);

(d) Describe the nature of the interest that the third person has in the arbitration; and
 (e) Identify the specific issues of fact or law in the arbitration that the third person wishes to 

address in its written submission.
3. In determining whether to allow such a submission, the arbitral tribunal shall take into 

consideration, among other factors it determines to be relevant:
(a) Whether the third person has a significant interest in the arbitral proceedings; and
(b) The extent to which the submission would assist the arbitral tribunal in the determina-

tion of a factual or legal issue related to the arbitral proceedings by bringing a perspective, particular 
knowledge or insight that is different from that of the disputing parties.

4. The submission filed by the third person shall:
(a) Be dated and signed by the person filing the submission on behalf of the third person;
(b) Be concise, and in no case longer than as authorized by the arbitral tribunal;
(c) Set out a precise statement of the third person’s position on issues; and
(d) Address only matters within the scope of the dispute.
5. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden 

the arbitral proceedings, or unfairly prejudice any disputing party.
6. The arbitral tribunal shall ensure that the disputing parties are given a reasonable opportu-

nity to present their observations on any submission by the third person.

article 5. Submission by a non-disputing Party to the treaty
1. The arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with the 

disputing parties, may invite, submissions on issues of treaty interpretation from a non-disputing 
Party to the treaty.

2. The arbitral tribunal, after consultation with the disputing parties, may allow submissions 
on further matters within the scope of the dispute from a non-disputing Party to the treaty. In 
determining whether to allow such submissions, the arbitral tribunal shall take into consideration, 
among other factors it determines to be relevant, the factors referred to in article 4, paragraph 3, and, 
for greater certainty, the need to avoid submissions which would support the claim of the investor 
in a manner tantamount to diplomatic protection.

3. The arbitral tribunal shall not draw any inference from the absence of any submission or 
response to any invitation pursuant to paragraphs 1 or 2.
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4. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden 
the arbitral proceedings, or unfairly prejudice any disputing party.

5. The arbitral tribunal shall ensure that the disputing parties are given a reasonable opportu-
nity to present their observations on any submission by a non-disputing Party to the treaty.

article 6. Hearings

1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence or for oral 
argument (“hearings”) shall be public. 

2. Where there is a need to protect confidential information or the integrity of the arbitral 
process pursuant to article 7, the arbitral tribunal shall make arrangements to hold in private that 
part of the hearing requiring such protection.

3. The arbitral tribunal shall make logistical arrangements to facilitate the public access to 
hearings (including where appropriate by organizing attendance through video links or such other 
means as it deems appropriate). However, the arbitral tribunal may, after consultation with the 
disputing parties, decide to hold all or part of the hearings in private where this becomes necessary 
for logistical reasons, such as when the circumstances render any original arrangement for public 
access to a hearing infeasible.

article 7. exceptions to transparency

Confidential or protected information

1. Confidential or protected information, as defined in paragraph 2 and as identified pursu-
ant to the arrangements referred to in paragraphs 3 and 4, shall not be made available to the public 
pursuant to articles 2 to 6. 

2. Confidential or protected information consists of: 
(a) Confidential business information; 
(b) Information that is protected against being made available to the public under the treaty; 
(c) Information that is protected against being made available to the public, in the case of 

the information of the respondent State, under the law of the respondent State, and in the case of 
other information, under any law or rules determined by the arbitral tribunal to be applicable to the 
disclosure of such information; or 

(d) Information the disclosure of which would impede law enforcement.
3. The arbitral tribunal, after consultation with the disputing parties, shall make arrange-

ments to prevent any confidential or protected information from being made available to the public, 
including by putting in place, as appropriate: 

(a) Time limits in which a disputing party, non-disputing Party to the treaty or third person 
shall give notice that it seeks protection for such information in documents; 

(b) Procedures for the prompt designation and redaction of the particular confidential or 
protected information in such documents; and 

(c) Procedures for holding hearings in private to the extent required by article 6, paragraph 2. 
Any determination as to whether information is confidential or protected shall be made by the 
arbitral tribunal after consultation with the disputing parties.

4. Where the arbitral tribunal determines that information should not be redacted from a 
document, or that a document should not be prevented from being made available to the public, 
any disputing party, non-disputing Party to the treaty or third person that voluntarily introduced 
the document into the record shall be permitted to withdraw all or part of the document from the 
record of the arbitral proceedings.
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5. Nothing in these Rules requires a respondent State to make available to the public informa-
tion the disclosure of which it considers to be contrary to its essential security interests.

Integrity of the arbitral process
6. Information shall not be made available to the public pursuant to articles 2 to 6 where the 

information, if made available to the public, would jeopardize the integrity of the arbitral process 
as determined pursuant to paragraph 7.

7. The arbitral tribunal may, on its own initiative or upon the application of a disputing par-
ty, after consultation with the disputing parties where practicable, take appropriate measures to 
restrain or delay the publication of information where such publication would jeopardize the integ-
rity of the arbitral process because it could hamper the collection or production of evidence, lead 
to the intimidation of witnesses, lawyers acting for disputing parties or members of the arbitral 
tribunal, or in comparably exceptional circumstances.

article 8. repository of published information
The repository of published information under the Rules on Transparency shall be the Secre-

tary-General of the United Nations or an institution named by UNCITRAL.

155. UnIteD natIonS ConVentIon on tranSParenCY In 
treatY-BaSeD InVeStor-State arBItratIon

Done at new York, on 10 December 2014
not yet in force
General assembly resolution 69/116 of 10 December 2014

Preamble
The Parties to this Convention,
Recognizing the value of arbitration as a method of settling disputes that may arise in the 

context of international relations, and the extensive and wide-ranging use of arbitration for the 
settlement of investor-State disputes,

Also recognizing the need for provisions on transparency in the settlement of treaty-based 
investor-State disputes to take account of the public interest involved in such arbitrations,

Believing that the Rules on Transparency in Treaty-based Investor-State Arbitration adopted 
by the United Nations Commission on International Trade Law on 11 July 2013 (“UNCITRAL Rules 
on Transparency”), effective as of 1 April 2014, would contribute significantly to the establishment 
of a harmonized legal framework for a fair and efficient settlement of international investment 
disputes,

Noting the great number of treaties providing for the protection of investments or investors 
already in force, and the practical importance of promoting the application of the UNCITRAL Rules 
on Transparency to arbitration under those already concluded investment treaties,

Noting also article 1(2) and (9) of the UNCITRAL Rules on Transparency,
Have agreed as follows:

article 1. Scope of application
1. This Convention applies to arbitration between an investor and a State or a regional eco-

nomic integration organization conducted on the basis of an investment treaty concluded before 
1 April 2014 (“investor-State arbitration”).
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2. The term “investment treaty” means any bilateral or multilateral treaty, including any treaty 
commonly referred to as a free trade agreement, economic integration agreement, trade and invest-
ment framework or cooperation agreement, or bilateral investment treaty, which contains provi-
sions on the protection of investments or investors and a right for investors to resort to arbitration 
against contracting parties to that investment treaty.

article 2. application of the UnCItral rules on transparency

Bilateral or multilateral application
1. The UNCITRAL Rules on Transparency shall apply to any investor-State arbitration, wheth-

er or not initiated under the UNCITRAL Arbitration Rules, in which the respondent is a Party that 
has not made a relevant reservation under article 3(1)(a) or (b), and the claimant is of a State that is 
a Party that has not made a relevant reservation under article 3(1)(a).

Unilateral offer of application
2. Where the UNCITRAL Rules on Transparency do not apply pursuant to paragraph 1, the 

UNCITRAL Rules on Transparency shall apply to an investor-State arbitration, whether or not initi-
ated under the UNCITRAL Arbitration Rules, in which the respondent is a Party that has not made 
a reservation relevant to that investor-State arbitration under article 3(1), and the claimant agrees 
to the application of the UNCITRAL Rules on Transparency.

Applicable version of the UNCITRAL Rules on Transparency
3. Where the UNCITRAL Rules on Transparency apply pursuant to paragraph 1 or 2, the 

most recent version of those Rules as to which the respondent has not made a reservation pursuant 
to article 3(2) shall apply.

Article 1(7) of the UNCITRAL Rules on Transparency
4. The final sentence of article 1(7) of the UNCITRAL Rules on Transparency shall not apply 

to investor-State arbitrations under paragraph 1.

Most favoured nation provision in an investment treaty
5. The Parties to this Convention agree that a claimant may not invoke a most favoured nation 

provision to seek to apply, or avoid the application of, the UNCITRAL Rules on Transparency under 
this Convention.

article 3. reservations
1. A Party may declare that:
(a) It shall not apply this Convention to investor-State arbitration under a specific investment 

treaty, identified by title and name of the contracting parties to that investment treaty;
(b) Article 2(1) and (2) shall not apply to investor-State arbitration conducted using a specific 

set of arbitration rules or procedures other than the UNCITRAL Arbitration Rules, and in which it 
is a respondent;

(c) Article 2(2) shall not apply in investor-State arbitration in which it is a respondent.
2. In the event of a revision of the UNCITRAL Rules on Transparency, a Party may, within six 

months of the adoption of such revision, declare that it shall not apply that revised version of the Rules.
3. Parties may make multiple reservations in a single instrument. In such an instrument, each 

declaration made:
(a) In respect of a specific investment treaty under paragraph (1)(a);
(b) In respect of a specific set of arbitration rules or procedures under paragraph (1)(b);
(c) Under paragraph (1)(c); or
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(d) Under paragraph (2);
shall constitute a separate reservation capable of separate withdrawal under article 4(6).

4. No reservations are permitted except those expressly authorized in this article.

article 4. Formulation of reservations

1. Reservations may be made by a Party at any time, save for a reservation under article 3(2).
2. Reservations made at the time of signature shall be subject to confirmation upon ratification, 

acceptance or approval. Such reservations shall take effect simultaneously with the entry into force 
of this Convention in respect of the Party concerned.

3. Reservations made at the time of ratification, acceptance or approval of this Convention or 
accession thereto shall take effect simultaneously with the entry into force of this Convention in 
respect of the Party concerned.

4. Except for a reservation made by a Party under article 3(2), which shall take effect immedi-
ately upon deposit, a reservation deposited after the entry into force of the Convention for that Party 
shall take effect twelve months after the date of its deposit.

5. Reservations and their confirmations shall be deposited with the depositary.
6. Any Party that makes a reservation under this Convention may withdraw it at any time. 

Such withdrawals are to be deposited with the depositary, and shall take effect upon deposit.

article 5. application to investor-State arbitrations

This Convention and any reservation, or withdrawal of a reservation, shall apply only to 
investor-State arbitrations that are commenced after the date when the Convention, reservation, 
or withdrawal of a reservation, enters into force or takes effect in respect of each Party concerned.

article 6. Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this 
Convention.

Article 7. Signature, ratification, acceptance, approval, accession

1. This Convention is open for signature in Port Louis, Mauritius, on 17 March 2015, and thereaf-
ter at United Nations Headquarters in New York by any (a) State; or (b) regional economic integration 
organization that is constituted by States and is a contracting party to an investment treaty.

2. This Convention is subject to ratification, acceptance or approval by the signatories to this 
Convention.

3. This Convention is open for accession by all States or regional economic integration organi-
zations referred to in paragraph 1 which are not signatories as from the date it is open for signature.

4. Instruments of ratification, acceptance, approval or accession are to be deposited with the 
depositary.

article 8. Participation by regional economic integration organizations

1. When depositing an instrument of ratification, acceptance, approval or accession, a regional 
economic integration organization shall inform the depositary of a specific investment treaty to 
which it is a contracting party, identified by title and name of the contracting parties to that invest-
ment treaty.

2. When the number of Parties is relevant in this Convention, a regional economic integration 
organization does not count as a Party in addition to its member States which are Parties.
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article 9. entry into force
1. This Convention shall enter into force six months after the date of deposit of the third instru-

ment of ratification, acceptance, approval or accession.
2. When a State or a regional economic integration organization ratifies, accepts, approves 

or accedes to this Convention after the deposit of the third instrument of ratification, acceptance, 
approval or accession, this Convention enters into force in respect of that State or regional economic 
integration organization six months after the date of the deposit of its instrument of ratification, 
acceptance, approval or accession.

article 10. amendment
1. Any Party may propose an amendment to the present Convention by submitting it to the 

Secretary-General of the United Nations. The Secretary-General shall thereupon communicate the 
proposed amendment to the Parties to this Convention with a request that they indicate whether 
they favour a conference of Parties for the purpose of considering and voting upon the proposal. 
In the event that within four months from the date of such communication at least one third of the 
Parties favour such a conference, the Secretary-General shall convene the conference under the 
auspices of the United Nations.

2. The conference of Parties shall make every effort to achieve consensus on each amendment. 
If all efforts at consensus are exhausted and no consensus is reached, the amendment shall, as a last 
resort, require for its adoption a two-thirds majority vote of the Parties present and voting at the 
conference.

3. An adopted amendment shall be submitted by the Secretary-General of the United Nations 
to all the Parties for ratification, acceptance or approval.

4. An adopted amendment enters into force six months after the date of deposit of the third 
instrument of ratification, acceptance or approval. When an amendment enters into force, it shall 
be binding on those Parties which have expressed consent to be bound by it.

5. When a State or a regional economic integration organization ratifies, accepts or approves 
an amendment that has already entered into force, the amendment enters into force in respect of that 
State or that regional economic integration organization six months after the date of the deposit of 
its instrument of ratification, acceptance or approval.

6. Any State or regional economic integration organization which becomes a Party to the 
Convention after the entry into force of the amendment shall be considered as a Party to the Con-
vention as amended.

article 11. Denunciation of this Convention
1. A Party may denounce this Convention at any time by means of a formal notification 

addressed to the depositary. The denunciation shall take effect twelve months after the notification 
is received by the depositary.

2. This Convention shall continue to apply to investor-State arbitrations commenced before 
the denunciation takes effect.

Done in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish 
texts are equally authentic.

In witness whereof, the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed the present Convention.
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