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Regional Human Rights Systems
2-4 August 2011
Bertrand G. Ramcharan
Director, Guyana Institute for Public Policy, Guyana
Serious systems for the protection of human rights exist in Africa, the Americas, and
Europe. They offer different levels of protection and have good bodies of jurisprudence. But all
three are experiencing problems and in need of more support and of modernization. Incipient
human rights systems exist in the League of Arab States and in ASEAN but protection has hardly
taken off under them.
This course will concentrate on three themes: (1) What is the concept of protection of the
African, American, and European human rights bodies as laid down in their jurisprudence? This
will be a classical legal inquiry. (2) How do the five regional bodies measure up from the
perspective of the Responsibility to Protect. The traditional approaches can no longer be
considered adequate. (3) How can the regional systems be modernized? All are in need of
modernization.
On the first issue, the concept of protection of the African, American, and European
bodies, there are good books that can be consulted: Shelton on the different systems; Evans and
Murray on the African system; Faundez-Ledesma on the American system; and Jacobs, White
and Ovey on the European system. There is also an insightful study on the implementation of
decisions of the regional bodies issued by the Open Society Justice Programme: From Judgment
to Justice.
On the second issue, regional organizations and the responsibility to protect, this was the
subject of a report by the Stanley Foundation issued on 11 May, 2011, and a report of the UN
Secretary-General submitted to the UN General Assembly in June. The UN General Assembly
discussed this report in the summer of 2011.
On the third issue, a recent book by Stacy, Human Rights for the 21st Century, advances
the idea of a hybrid regional international human rights court system to be situated between
national courts and international human rights institutions. There was a Council of Europe
conference in 2010 on the future of the European machinery. The documents and concluding
document of that conference indicates the problems being experienced by the European Court of
Human Rights. On the African, American, and European systems there has so far been little
discussion on how they might be modernized. Participants will be invited to share their thoughts
on the issue of modernization.
Participants will also be invited to share their thoughts on how the Arab and ASEAN
arrangements can be turned into true human rights protection machineries.
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Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights, 2008
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08-47781

[on the report of the Third Committee (A/63/435)]

Resolution adopted by the General Assembly

2

See Official Records of the General Assembly, Sixty-third Session, Supplement No. 53 (A/63/53),
chap. III, sect. A.
Resolution 217 A (III).

1

_______________

Noting that the Universal Declaration of Human Rights 2 proclaims that all
human beings are born free and equal in dignity and rights and that everyone is

Considering that, in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

The States Parties to the present Protocol,

Preamble

Optional Protocol to the International Covenant on Economic,
Social and Cultural Rights

Annex

66th plenary meeting
10 December 2008

2.
Recommends that the Optional Protocol be opened for signature at a
signing ceremony to be held in 2009, and requests the Secretary-General and the
United Nations High Commissioner for Human Rights to provide the necessar y
assistance.

1.
Adopts the Optional Protocol to the International Covenant on Economic,
Social and Cultural Rights, the text of which is annexed to the present resolution;

Distr.: General
5 March 2009

A/RES/63/117

Taking note of the adoption by the Human Rights Council, by its resolution 8/2
of 18 June 2008, 1 of the Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights,

The General Assembly,

63/117. Optional Protocol to the International Covenant
on Economic, Social and Cultural Rights

Sixty-third session
Agenda item 58

General Assembly

United Nations

2

A/RES/63/117

3

Resolution 2200 A (XXI), annex.

_______________

1.
The Committee shall not consider a communication unless it has ascertained
that all available domestic remedies have been exhausted. This shall not be the rule
where the application of such remedies is unreasonably prolonged.

Article 3
Admissibility

Communications may be submitted by or on behalf of individuals or groups of
individuals, under the jurisdiction of a State Party, claiming to be victims of a
violation of any of the economic, social and cultural rights set forth in the Covenant
by that State Party. Where a communication is submitted on behalf of individuals or
groups of individuals, this shall be with their consent unless the author can justify
acting on their behalf without such consent.

Article 2
Communications

2.
No communication shall be received by the Committee if it concerns a State
Party to the Covenant which is not a Party to the present Protocol.

1.
A State Party to the Covenant that becomes a Party to the present Protocol
recognizes the competence of the Committee to receive and consider
communications as provided for by the provisions of the present Protocol.

Article 1
Competence of the Committee to receive and consider communications

Have agreed as follows:

Considering that, in order further to achieve the purposes of the Covenant and
the implementation of its provisions, it would be appropriate to enable the
Committee on Economic, Social and Cultural Rights (hereinafter referred to as “the
Committee”) to carry out the functions provided for in the present Protocol,

Recalling that each State Party to the International Covenant on Economic,
Social and Cultural Rights 3 (hereinafter referred to as “the Covenant”) undertakes to
take steps, individually and through international assistance and cooperation,
especially economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized in the
Covenant by all appropriate means, including particularly the adoption of legislative
measures,

Reaffirming the universality, indivisibility, interdependence and interrelatedness
of all human rights and fundamental freedoms,

Recalling that the Universal Declaration of Human Rights and the
International Covenants on Human Rights 3 recognize that the ideal of free human
beings enjoying freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy civil, cultural, economic, political and social
rights,

entitled to all the rights and freedoms set forth therein, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status,

15

The Committee shall declare a communication inadmissible when:

It is incompatible with the provisions of the Covenant;

It is anonymous or not in writing.

(g)

2.
Within six months, the receiving State Party shall submit to the Committee
written explanations or statements clarifying the matter and the remedy, if any, that
may have been provided by that State Party.

1.
Unless the Committee considers a communication inadmissible without
reference to the State Party concerned, the Committee shall bring any
communication submitted to it under the present Protocol confidentially to the
attention of the State Party concerned.

Article 6
Transmission of the communication

2.
Where the Committee exercises its discretion under paragraph 1 of the present
article, this does not imply a determination on admissibility or on the merits of the
communication.

1.
At any time after the receipt of a communication and before a determination
on the merits has been reached, the Committee may transmit to the State Party
concerned for its urgent consideration a request that the State Party take such
interim measures as may be necessary in exceptional circumstances to avoid
possible irreparable damage to the victim or victims of the alleged violations.

Article 5
Interim measures

The Committee may, if necessary, decline to consider a communication where
it does not reveal that the author has suffered a clear disadvantage, unless the
Committee considers that the communication raises a serious issue of general
importance.

Article 4
Communications not revealing a clear disadvantage

It is an abuse of the right to submit a communication; or when

(f)

(e) It is manifestly ill-founded, not sufficiently substantiated or exclusively
based on reports disseminated by mass media;

(d)

(c) The same matter has already been examined by the Committee or has
been or is being examined under another procedure of international investigation or
settlement;

(b) The facts that are the subject of the communication occurred prior to the
entry into force of the present Protocol for the State Party concerned unless those
facts continued after that date;

(a) It is not submitted within one year after the exhaustion of domestic
remedies, except in cases where the author can demonstrate that it had not been
possible to submit the communication within that time limit;

2.

3
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1.
A State Party to the present Protocol may at any time declare under the present
article that it recognizes the competence of the Committee to receive and consider
communications to the effect that a State Party claims that another State Party is not
fulfilling its obligations under the Covenant. Communications under the present
article may be received and considered only if submitted by a State Party that has
made a declaration recognizing in regard to itself the competence of the Committee.

Article 10
Inter-State communications

3.
The Committee may invite the State Party to submit further information about
any measures the State Party has taken in response to its views or recommendations,
if any, including as deemed appropriate by the Committee, in the State Party’s
subsequent reports under articles 16 and 17 of the Covenant.

2.
The State Party shall give due consideration to the views of the Committee,
together with its recommendations, if any, and shall submit to the Committee,
within six months, a written response, including information on any action taken in
the light of the views and recommendations of the Committee.

1.
After examining a communication, the Committee shall transmit its views on
the communication, together with its recommendations, if any, to the parties
concerned.

Article 9
Follow-up to the views of the Committee

4.
When examining communications under the present Protocol, the Committee
shall consider the reasonableness of the steps taken by the State Party in accordance
with part II of the Covenant. In doing so, the Committee shall bear in mind that the
State Party may adopt a range of possible policy measures for the implementation of
the rights set forth in the Covenant.

3.
When examining a communication under the present Protocol, the Committee
may consult, as appropriate, relevant documentation emanating from other United
Nations bodies, specialized agencies, funds, programmes and mechanisms, and
other international organizations, including from regional human rights systems, and
any observations or comments by the State Party concerned.

2.
The Committee shall hold closed meetings when examining communications
under the present Protocol.

1.
The Committee shall examine communications received under article 2 of the
present Protocol in the light of all documentation submitted to it, provided that this
documentation is transmitted to the parties concerned.

Article 8
Examination of communications

2.
An agreement on a friendly settlement closes consideration of the
communication under the present Protocol.

1.
The Committee shall make available its good offices to the parties concerned
with a view to reaching a friendly settlement of the matter on the basis of the respect
for the obligations set forth in the Covenant.

Article 7
Friendly settlement

16
examining

5

6

5.
After examining the findings of such an inquiry, the Committee shall transmit
these findings to the State Party concerned together with any comments and
recommendations.

2.
A declaration under paragraph 1 of the present article shall be deposited by the
States Parties with the Secretar y-General of the United Nations, who shall transmit
copies thereof to the other States Parties. A declaration may be withdrawn at any
time by notification to the Secretary-General. Such a withdrawal shall not prejudice

In every matter, the report shall be communicated to the States Parties concerned.

(ii) If a solution within the terms of subparagraph (d) is not reached, the
Committee shall, in its report, set forth the relevant facts concerning the issue
between the States Parties concerned. The written submissions and record of
the oral submissions made by the States Parties concerned shall be attached to
the report. The Committee may also communicate only to the States Parties
concerned any views that it may consider relevant to the issue between them.

(i) If a solution within the terms of subparagraph (d) of the present
paragraph is reached, the Committee shall confine its report to a brief
statement of the facts and of the solution reached;

(h) The Committee shall, with all due expediency after the date of receipt of
notice under subparagraph (b) of the present paragraph, submit a report, as follows:

2.
The Committee may, if necessary, after the end of the period of six months
referred to in article 11, paragraph 6, invite the State Party concerned to inform it of
the measures taken in response to such an inquiry.

1.
The Committee may invite the State Party concerned to include in its report
under articles 16 and 17 of the Covenant details of any measures taken in response
to an inquiry conducted under article 11 of the present Protocol.

Article 12
Follow-up to the inquiry procedure

8.
Any State Party having made a declaration in accordance with paragraph 1 of
the present article may, at any time, withdraw this declaration by notification to the
Secretary-General.

7.
After such proceedings have been completed with regard to an inquiry made in
accordance with paragraph 2 of the present article, the Committee may, after
consultations with the State Party concerned, decide to include a summary account
of the results of the proceedings in its annual report provided for in article 15 of the
present Protocol.

when

(g) The States Parties concerned, referred to in subparagraph (b) of the
present paragraph, shall have the right to be represented when the matter is being
considered by the Committee and to make submissions orally and/or in writing;

meetings

4.
Such an inquiry shall be conducted confidentially and the cooperation of the
State Party shall be sought at all stages of the proceedings.

3.
Taking into account any observations that may have been submitted by the
State Party concerned as well as any other reliable information available to it, the
Committee may designate one or more of its members to conduct an inquiry and to
report urgently to the Committee. Where warranted and with the consent of the State
Party, the inquiry may include a visit to its territory.

2.
If the Committee receives reliable information indicating grave or systematic
violations by a State Party of any of the economic, social and cultural rights set
forth in the Covenant, the Committee shall invite that State Party to cooperate in the
examination of the information and to this end to submit observations with regard to
the information concerned.

1.
A State Party to the present Protocol may at any time declare that it recognizes
the competence of the Committee provided for under the present article.

Article 11
Inquiry procedure

the consideration of any matter that is the subject of a communication already
transmitted under the present article; no further communication by any State Party
shall be received under the present article after the notification of withdrawal of the
declaration has been received by the Secretary-General, unless the State Party
concerned has made a new declaration.

6.
The State Party concerned shall, within six months of receiving the findings,
comments and recommendations transmitted by the Committee, submit its
observations to the Committee.

closed
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(f) In any matter referred to it in accordance with subparagraph (b) of the
present paragraph, the Committee may call upon the States Parties concerned,
referred to in subparagraph (b), to supply any relevant information;

(e) The Committee shall hold
communications under the present article;

(d) Subject to the provisions of subparagraph (c) of the present paragraph,
the Committee shall make available its good offices to the States Parties concerned
with a view to a friendly solution of the matter on the basis of the respect for the
obligations set forth in the Covenant;

(c) The Committee shall deal with a matter referred to it only after it has
ascertained that all available domestic remedies have been invoked and exhausted in
the matter. This shall not be the rule where the application of the remedies is
unreasonably prolonged;

(b) If the matter is not settled to the satisfaction of both States Parties
concerned within six months after the receipt by the receiving State of the initial
communication, either State shall have the right to refer the matter to the
Committee, by notice given to the Committee and to the other State;

(a) If a State Party to the present Protocol considers that another State Party
is not fulfilling its obligations under the Covenant, it may, by written
communication, bring the matter to the attention of that State Party. The State Party
may also inform the Committee of the matter. Within three months after the receipt
of the communication, the receiving State shall afford the State that sent the
communication an explanation, or any other statement in writing clarifying the
matter, which should include, to the extent possible and pertinent, reference to
domestic procedures and remedies taken, pending or available in the matter;

No communication shall be received by the Committee if it concerns a State Party
which has not made such a declaration. Communications received under the present
article shall be dealt with in accordance with the following procedure:
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1.
The present Protocol is open for signature by any State that has signed, ratified
or acceded to the Covenant.

Article 17
Signature, ratification and accession

Each State Party undertakes to make widely known and to disseminate the
Covenant and the present Protocol and to facilitate access to information about the
views and recommendations of the Committee, in particular, on matters involving
that State Party, and to do so in accessible formats for persons with disabilities.

Article 16
Dissemination and information

The Committee shall include in its annual report a summary of its activities
under the present Protocol.

Article 15
Annual report

4.
The provisions of the present article are without prejudice to the obligations of
each State Party to fulfil its obligations under the Covenant.

3.
A trust fund shall be established in accordance with the relevant procedures of
the General Assembly, to be administered in accordance with the Financial
Regulations and Rules of the United Nations, with a view to providing expert and
technical assistance to States Parties, with the consent of the State Party concerned,
for the enhanced implementation of the rights contained in the Covenant, thus
contributing to building national capacities in the area of economic, social and
cultural rights in the context of the present Protocol.

2.
The Committee may also bring to the attention of such bodies, with the
consent of the State Party concerned, any matter arising out of communications
considered under the present Protocol which may assist them in deciding, each
within its field of competence, on the advisability of international measures likely to
contribute to assisting States Parties in achieving progress in implementation of the
rights recognized in the Covenant.

1.
The Committee shall transmit, as it may consider appropriate, and with the
consent of the State Party concerned, to United Nations specialized agencies, funds
and programmes and other competent bodies, its views or recommendations
concerning communications and inquiries that indicate a need for technical advice
or assistance, along with the State Party’s observations and suggestions, if any, on
these views or recommendations.

Article 14
International assistance and cooperation

A State Party shall take all appropriate measures to ensure that individuals
under its jurisdiction are not subjected to any form of ill-treatment or intimidation as
a consequence of communicating with the Committee pursuant to the present
Protocol.

Article 13
Protection measures

7
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2.
Denunciation shall be without prejudice to the continued application of the
provisions of the present Protocol to any communication submitted under articles 2
and 10 or to any procedure initiated under article 11 before the effective date of
denunciation.

1.
Any State Party may denounce the present Protocol at any time by written
notification addressed to the Secretary-General of the United Nations. Denunciation
shall take effect six months after the date of receipt of the notification by the
Secretary-General.

Article 20
Denunciation

2.
An amendment adopted and approved in accordance with paragraph 1 of the
present article shall enter into force on the thirtieth day after the number of
instruments of acceptance deposited reaches two thirds of the number of States
Parties at the date of adoption of the amendment. Thereafter, the amendment shall
enter into force for any State Party on the thirtieth day following the deposit of its
own instrument of acceptance. An amendment shall be binding only on those States
Parties which have accepted it.

1.
Any State Party may propose an amendment to the present Protocol and
submit it to the Secretary-General of the United Nations. The Secretary-General
shall communicate any proposed amendments to States Parties, with a request to be
notified whether they favour a meeting of States Parties for the purpose of
considering and deciding upon the proposals. In the event that, within four months
from the date of such communication, at least one third of the States Parties favour
such a meeting, the Secretary-General shall convene the meeting under the auspices
of the United Nations. Any amendment adopted by a majority of two thirds of the
States Parties present and voting shall be submitted by the Secretary-General to the
General Assembly for approval and thereafter to all States Parties for acceptance.

Article 19
Amendments

2.
For each State ratifying or acceding to the present Protocol after the deposit of
the tenth instrument of ratification or accession, the Protocol shall enter into force
three months after the date of the deposit of its instrument of ratification or
accession.

1.
The present Protocol shall enter into force three months after the date of the
deposit with the Secretary-General of the United Nations of the tenth instrument of
ratification or accession.

Article 18
Entry into force

4.
Accession shall be effected by the deposit of an instrument of accession with
the Secretary-General of the United Nations.

3.
The present Protocol shall be open to accession by any State that has ratified
or acceded to the Covenant.

2.
The present Protocol is subject to ratification by any State that has ratified or
acceded to the Covenant. Instruments of ratification shall be deposited with the
Secretary-General of the United Nations.
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Signatures, ratifications and accessions under the present Protocol;

Any denunciation under article 20.

2.
The Secretary-General of the United Nations shall transmit certified copies of
the present Protocol to all States referred to in article 26 of the Covenant.

1.
The present Protocol, of which the Arabic, Chinese, English, French, Russian
and Spanish texts are equally authentic, shall be deposited in the archives of the
United Nations.

Article 22
Official languages

(c)

(b) The date of entry into force of the present Protocol and of any
amendment under article 19;

(a)

The Secretary-General of the United Nations shall notify all States referred to
in article 26, paragraph 1, of the Covenant of the following particulars:

Article 21
Notification by the Secretary-General

9
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The current state of signatures and ratifications of the Convention and its
Protocols as well as the complete list of declarations and reservations are
available at http://conventions.coe.int.

The text of the Convention had previously been amended according to the
provisions of Protocol No. 3 (ETS no. 45), which entered into force on
21 September 1970, of Protocol No. 5 (ETS no. 55), which entered into force
on 20 December 1971, and of Protocol No. 8 (ETS no. 118), which entered
into force on 1 January 1990, and comprised also the text of Protocol No. 2
(ETS no. 44) which, in accordance with Article 5 § 3 thereof, had been an
integral part of the Convention since its entry into force on 21 September
1970. All provisions which had been amended or added by these Protocols
were replaced by Protocol No. 11 (ETS no. 155), as from the date of its entry
into force on 1 November 1998. As from that date, Protocol No. 9 (ETS
no. 140), which entered into force on 1 October 1994, was repealed and
Protocol No. 10 (ETS no. 146) lost its purpose.

The text of the Convention is presented as amended by the provisions of
Protocol No. 14 (CETS no. 194) as from its entry into force on 1 June 2010.

with Protocols Nos. 1, 4, 6, 7, 12 and 13

as amended by Protocols Nos. 11
and 14

Convention for the Protection
of Human Rights
and Fundamental Freedoms

(a) in defence of any person from
unlawful violence;
(b) in order to effect a lawful arrest or
to prevent the escape of a person
lawfully detained;

2. Deprivation of life shall not be
regarded as inflicted in contravention of
this Article when it results from the use
of force which is no more than absolutely necessary:

Right to life
1. Everyone’s right to life shall be
protected by law. No one shall be
deprived of his life intentionally save in
the execution of a sentence of a court
following his conviction of a crime for
which this penalty is provided by law.

Article 2

Considering the Universal Declaration of
Human Rights proclaimed by the General
Assembly of the United Nations on
10 December 1948;
Considering that this Declaration aims at
securing the universal and effective
recognition and observance of the Rights
therein declared;
Considering that the aim of the Council
of Europe is the achievement of greater
unity between its members and that one
of the methods by which that aim is to
be pursued is the maintenance and
further realisation of human rights and
fundamental freedoms;
Reaffirming their profound belief in those
fundamental freedoms which are the
foundation of justice and peace in the
world and are best maintained on the
one hand by an effective political

4

3.

For the purpose of this Article the

2. No one shall be required to perform
forced or compulsory labour.

Prohibition of slavery and forced
labour
1. No one shall be held in slavery or
servitude.

Article 4

Prohibition of torture
No one shall be subjected to torture or
to inhuman or degrading treatment or
punishment.

Article 3

(c) in action lawfully taken for the
purpose of quelling a riot or insurrection.

Rights and freedoms

Section I

Obligation to respect human rights
The High Contracting Parties shall secure
to everyone within their jurisdiction the
rights and freedoms defined in Section I
of this Convention.

Article 1

democracy and on the other by a
common understanding and observance
of the human rights upon which they
depend;
Being resolved, as the governments of
European countries which are likeminded
and have a common heritage of political
traditions, ideals, freedom and the rule
of law, to take the first steps for the
collective enforcement of certain of the
rights stated in the Universal Declaration,
Have agreed as follows:

The governments signatory hereto, being members of the Council of Europe,

Rome, 4.XI.1950

Convention for the Protection of Human Rights and
Fundamental Freedoms
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(a) the lawful detention of a person
after conviction by a competent court;
(b) the lawful arrest or detention of a
person for non-compliance with the
lawful order of a court or in order to
secure the fulfilment of any obligation
prescribed by law;
(c) the lawful arrest or detention of a
person effected for the purpose of
bringing him before the competent legal
authority on reasonable suspicion of
having committed an offence or when it
is reasonably considered necessary to
prevent his committing an offence or
fleeing after having done so;
(d) the detention of a minor by lawful
order for the purpose of educational
supervision or his lawful detention for
the purpose of bringing him before the
competent legal authority;
(e) the lawful detention of persons for
the prevention of the spreading of
infectious diseases, of persons of unsound mind, alcoholics or drug addicts or
vagrants;
(f) the lawful arrest or detention of a
person to prevent his effecting an
unauthorised entry into the country or of
a person against whom action is being
taken with a view to deportation or
extradition.

Right to liberty and security
1. Everyone has the right to liberty and
security of person. No one shall be
deprived of his liberty save in the
following cases and in accordance with a
procedure prescribed by law:

Article 5

(a) any work required to be done in the
ordinary course of detention imposed
according to the provisions of Article 5 of
this Convention or during conditional
release from such detention;
(b) any service of a military character
or, in case of conscientious objectors in
countries where they are recognised,
service exacted instead of compulsory
military service;
(c) any service exacted in case of an
emergency or calamity threatening the
life or well-being of the community;
(d) any work or service which forms
part of normal civic obligations.

term “forced or compulsory labour” shall
not include:
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(a) to be informed promptly, in a
language which he understands and in

3. Everyone charged with a criminal
offence has the following minimum
rights:

2. Everyone charged with a criminal
offence shall be presumed innocent until
proved guilty according to law.

Right to a fair trial
1. In the determination of his civil
rights and obligations or of any criminal
charge against him, everyone is entitled
to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal established by law.
Judgment shall be pronounced publicly
but the press and public may be
excluded from all or part of the trial in
the interests of morals, public order or
national security in a democratic society,
where the interests of juveniles or the
protection of the private life of the
parties so require, or to the extent
strictly necessary in the opinion of the
court in special circumstances where
publicity would prejudice the interests of
justice.

Article 6

5. Everyone who has been the victim
of arrest or detention in contravention of
the provisions of this Article shall have
an enforceable right to compensation.

4. Everyone who is deprived of his
liberty by arrest or detention shall be
entitled to take proceedings by which
the lawfulness of his detention shall be
decided speedily by a court and his
release ordered if the detention is not
lawful.

3. Everyone arrested or detained in
accordance with the provisions of
paragraph 1 (c) of this Article shall be
brought promptly before a judge or
other officer authorised by law to
exercise judicial power and shall be
entitled to trial within a reasonable time
or to release pending trial. Release may
be conditioned by guarantees to appear
for trial.

2. Everyone who is arrested shall be
informed promptly, in a language which
he understands, of the reasons for his
arrest and of any charge against him.

European Convention on Human Rights

2. There shall be no interference by a
public authority with the exercise of this
right except such as is in accordance
with the law and is necessary in a
democratic society in the interests of
national security, public safety or the
economic well-being of the country, for
the prevention of disorder or crime, for
the protection of health or morals, or for
the protection of the rights and
freedoms of others.

Right to respect for private and
family life
1. Everyone has the right to respect for
his private and family life, his home and
his correspondence.

Article 8

2. This Article shall not prejudice the
trial and punishment of any person for
any act or omission which, at the time
when it was committed, was criminal
according to the general principles of law
recognised by civilised nations.

No punishment without law
1. No one shall be held guilty of any
criminal offence on account of any act or
omission which did not constitute a
criminal offence under national or
international law at the time when it was
committed. Nor shall a heavier penalty
be imposed than the one that was
applicable at the time the criminal
offence was committed.

Article 7

detail, of the nature and cause of the
accusation against him;
(b) to have adequate time and facilities
for the preparation of his defence;
(c) to defend himself in person or
through legal assistance of his own
choosing or, if he has not sufficient
means to pay for legal assistance, to be
given it free when the interests of justice
so require;
(d) to examine or have examined
witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;
(e) to have the free assistance of an
interpreter if he cannot understand or
speak the language used in court.

6

Freedom of assembly and
association
1. Everyone has the right to freedom
of peaceful assembly and to freedom of
association with others, including the

Article 11

2. The exercise of these freedoms,
since it carries with it duties and
responsibilities, may be subject to such
formalities, conditions, restrictions or
penalties as are prescribed by law and
are necessary in a democratic society, in
the interests of national security,
territorial integrity or public safety, for
the prevention of disorder or crime, for
the protection of health or morals, for
the protection of the reputation or rights
of others, for preventing the disclosure
of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.

Freedom of expression
1. Everyone has the right to freedom
of expression. This right shall include
freedom to hold opinions and to receive
and impart information and ideas
without interference by public authority
and regardless of frontiers. This Article
shall not prevent States from requiring
the licensing of broadcasting, television
or cinema enterprises.

Article 10

2. Freedom to manifest one’s religion
or beliefs shall be subject only to such
limitations as are prescribed by law and
are necessary in a democratic society in
the interests of public safety, for the
protection of public order, health or
morals, or for the protection of the
rights and freedoms of others.

Freedom of thought, conscience and
religion
1. Everyone has the right to freedom
of thought, conscience and religion; this
right includes freedom to change his
religion or belief and freedom, either
alone or in community with others and
in public or private, to manifest his
religion or belief, in worship, teaching,
practice and observance.

Article 9

European Convention on Human Rights
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Derogation in time of emergency
1. In time of war or other public
emergency threatening the life of the
nation any High Contracting Party may
take measures derogating from its

Article 15

Prohibition of discrimination
The enjoyment of the rights and
freedoms set forth in this Convention
shall be secured without discrimination
on any ground such as sex, race, colour,
language, religion, political or other
opinion, national or social origin,
association with a national minority,
property, birth or other status.

Article 14

Right to an effective remedy
Everyone whose rights and freedoms as
set forth in this Convention are violated
shall have an effective remedy before a
national authority notwithstanding that
the violation has been committed by
persons acting in an official capacity.

Article 13

Right to marry
Men and women of marriageable age
have the right to marry and to found a
family, according to the national laws
governing the exercise of this right.

Article 12

2. No restrictions shall be placed on
the exercise of these rights other than
such as are prescribed by law and are
necessary in a democratic society in the
interests of national security or public
safety, for the prevention of disorder or
crime, for the protection of health or
morals or for the protection of the rights
and freedoms of others. This Article shall
not prevent the imposition of lawful
restrictions on the exercise of these
rights by members of the armed forces,
of the police or of the administration of
the State.

right to form and to join trade unions for
the protection of his interests.
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Section II

Article 22
Election of judges
The judges shall be elected by the
Parliamentary Assembly with respect to
each High Contracting Party by a
majority of votes cast from a list of three
candidates nominated by the High
Contracting Party.

Article 18
Limitation on use of restrictions on
rights
The restrictions permitted under this
Convention to the said rights and
freedoms shall not be applied for any
purpose other than those for which they
have been prescribed.

Terms of office and dismissal
1. The judges shall be elected for a
period of nine years. They may not be

Article 23

3. During their term of office the
judges shall not engage in any activity
which
is
incompatible
with
their
independence, impartiality or with the
demands of a full-time office; all
questions arising from the application of
this paragraph shall be decided by the
Court.

2. The judges shall sit on the Court in
their individual capacity.

Criteria for office
1. The judges shall be of high moral
character and must either possess the
qualifications required for appointment
to high judicial office or be jurisconsults
of recognised competence.

Article 21

Number of judges
The Court shall consist of a number of
judges equal to that of the High
Contracting Parties.

Article 20

2. The terms of office of judges shall
expire when they reach the age of 70.

Establishment of the Court
To ensure the observance of the
engagements undertaken by the High
Contracting Parties in the Convention
and the Protocols thereto, there shall be
set up a European Court of Human
Rights, hereinafter referred to as “the
Court”. It shall function on a permanent
basis.

Single-judge formation, Committees,
Chambers and Grand Chamber
1. To consider cases brought before it,
the Court shall sit in a single-judge
formation, in Committees of three
judges, in Chambers of seven judges

Article 26

Plenary Court
The plenary Court shall
(a) elect its President and one or two
Vice-Presidents for a period of three
years; they may be re-elected;
(b) set up Chambers, constituted for a
fixed period of time;
(c) elect the Presidents of the Chambers
of the Court; they may be re-elected;
(d) adopt the rules of the Court;
(e) elect the Registrar and one or more
Deputy Registrars;
(f) make any request under Article 26
§ 2.

Article 25

2. When sitting in a single-judge
formation, the Court shall be assisted by
rapporteurs who shall function under the
authority of the President of the Court.
They shall form part of the Court’s
Registry.

Registry and rapporteurs
1. The Court shall have a Registry, the
functions and organisation of which shall
be laid down in the rules of the Court.

Article 24

4. No judge may be dismissed from
office unless the other judges decide by
a majority of two-thirds that that judge
has ceased to fulfil the required
conditions.

3. The judges shall hold office until
replaced. They shall, however, continue
to deal with such cases as they already
have under consideration.

re-elected.

Article 19
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Prohibition of abuse of rights
Nothing in this Convention may be
interpreted as implying for any State,
group or person any right to engage in
any activity or perform any act aimed at
the destruction of any of the rights and
freedoms set forth herein or at their
limitation to a greater extent than is
provided for in the Convention.

Article 17

Restrictions on political activity of
aliens
Nothing in Articles 10, 11 and 14 shall
be regarded as preventing the High
Contracting
Parties
from
imposing
restrictions on the political activity of
aliens.

Article 16

3. Any High Contracting Party availing
itself of this right of derogation shall
keep the Secretary General of the
Council of Europe fully informed of the
measures which it has taken and the
reasons therefor. It shall also inform the
Secretary General of the Council of
Europe when such measures have
ceased to operate and the provisions of
the Convention are again being fully
executed.

2. No derogation from Article 2, except
in respect of deaths resulting from lawful
acts of war, or from Articles 3, 4 § 1 and
7 shall be made under this provision.

obligations under this Convention to the
extent strictly required by the exigencies
of the situation, provided that such
measures are not inconsistent with its
other obligations under international
law.
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The decision shall be final.

3. If the single judge does not declare
an application inadmissible or strike it
out, that judge shall forward it to a
Committee or to a Chamber for further
examination.

2.

Competence of single judges
1. A
single
judge
may
declare
inadmissible or strike out of the Court’s
list of cases an application submitted
under Article 34, where such a decision
can be taken without further examination.

Article 27

5. The Grand Chamber shall also
include the President of the Court, the
Vice-Presidents, the Presidents of the
Chambers and other judges chosen in
accordance with the rules of the Court.
When a case is referred to the Grand
Chamber under Article 43, no judge
from the Chamber which rendered the
judgment shall sit in the Grand
Chamber, with the exception of the
President of the Chamber and the judge
who sat in respect of the High
Contracting Party concerned.

4. There shall sit as an ex officio
member of the Chamber and the Grand
Chamber the judge elected in respect of
the High Contracting Party concerned. If
there is none or if that judge is unable to
sit, a person chosen by the President of
the Court from a list submitted in
advance by that Party shall sit in the
capacity of judge.

3. When sitting as a single judge, a
judge shall not examine any application
against the High Contracting Party in
respect of which that judge has been
elected.

2. At the request of the plenary Court,
the Committee of Ministers may, by a
unanimous decision and for a fixed
period, reduce to five the number of
judges of the Chambers.

and in a Grand Chamber of seventeen
judges. The Court’s Chambers shall set
up Committees for a fixed period of
time.
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Relinquishment of jurisdiction to the
Grand Chamber
Where a case pending before a Chamber

Article 30

2. A Chamber shall decide on the
admissibility and merits of inter-State
applications submitted under Article 33.
The decision on admissibility shall be
taken separately unless the Court, in
exceptional cases, decides otherwise.

Decisions by Chambers on
admissibility and merits
1. If no decision is taken under Article
27 or 28, or no judgment rendered
under Article 28, a Chamber shall decide
on the admissibility and merits of
individual applications submitted under
Article 34. The decision on admissibility
may be taken separately.

Article 29

3. If the judge elected in respect of the
High Contracting Party concerned is not
a member of the Committee, the
Committee may at any stage of the
proceedings invite that judge to take the
place of one of the members of the
Committee, having regard to all relevant
factors, including whether that Party has
contested the application of the procedure under paragraph 1 (b).

(a) declare it inadmissible or strike it
out of its list of cases, where such
decision can be taken without further
examination; or
(b) declare it admissible and render at
the same time a judgment on the
merits, if the underlying question in the
case, concerning the interpretation or
the application of the Convention or the
Protocols thereto, is already the subject
of well-established case-law of the
Court.
2. Decisions and judgments under
paragraph 1 shall be final.

Competence of Committees
1. In respect of an application submitted under Article 34, a Committee
may, by a unanimous vote,

Article 28
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Individual applications
The Court may receive applications from
any person, non-governmental organisation or group of individuals claiming to
be the victim of a violation by one of the
High Contracting Parties of the rights set
forth in the Convention or the Protocols

Article 34

Inter-State cases
Any High Contracting Party may refer to
the Court any alleged breach of the
provisions of the Convention and the
Protocols thereto by another High
Contracting Party.

Article 33

2. In the event of dispute as to
whether the Court has jurisdiction, the
Court shall decide.

Jurisdiction of the Court
1. The jurisdiction of the Court shall
extend to all matters concerning the
interpretation and application of the
Convention and the Protocols thereto
which are referred to it as provided in
Articles 33, 34, 46 and 47.

Article 32

Powers of the Grand Chamber
The Grand Chamber shall
(a) determine applications submitted
either under Article 33 or Article 34
when a Chamber has relinquished
jurisdiction under Article 30 or when the
case has been referred to it under Article 43;
(b) decide on issues referred to the
Court by the Committee of Ministers in
accordance with Article 46 § 4; and
(c) consider requests for advisory
opinions submitted under Article 47.

Article 31

raises a serious question affecting the
interpretation of the Convention or the
Protocols
thereto,
or
where
the
resolution of a question before the
Chamber
might
have
a
result
inconsistent with a judgment previously
delivered by the Court, the Chamber
may, at any time before it has rendered
its judgment, relinquish jurisdiction in
favour of the Grand Chamber, unless
one of the parties to the case objects.
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2.

The President of the Court may, in

Third party intervention
1. In all cases before a Chamber or the
Grand Chamber, a High Contracting
Party one of whose nationals is an
applicant shall have the right to submit
written comments and to take part in
hearings.

Article 36

(a) the application is incompatible with
the provisions of the Convention or the
Protocols thereto, manifestly ill-founded,
or an abuse of the right of individual
application; or
(b) the applicant has not suffered a
significant disadvantage, unless respect
for human rights as defined in the
Convention and the Protocols thereto
requires
an
examination
of
the
application on the merits and provided
that no case may be rejected on this
ground which has not been duly
considered by a domestic tribunal.
4. The
Court
shall
reject
any
application which it considers inadmissible under this Article. It may do so at
any stage of the proceedings.

(a) is anonymous; or
(b) is substantially the same as a
matter that has already been examined
by the Court or has already been
submitted to another procedure of
international investigation or settlement
and contains no relevant new information.
3. The Court shall declare inadmissible
any individual application submitted
under Article 34 if it considers that:

2. The Court shall not deal with any
application submitted under Article 34
that

Admissibility criteria
1. The Court may only deal with the
matter after all domestic remedies have
been exhausted, according to the
generally recognised rules of international law, and within a period of six
months from the date on which the final
decision was taken.

Article 35

thereto. The High Contracting Parties
undertake not to hinder in any way the
effective exercise of this right.
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Judgments of Chambers
Judgments of Chambers shall become
final in accordance with the provisions of
Article 44 § 2.

Examination of the case
The Court shall examine the case
together with the representatives of the
parties and, if need be, undertake an
investigation, for the effective conduct of
which the High Contracting Parties
concerned shall furnish all necessary
facilities.

Friendly settlements
1. At any stage of the proceedings, the
Court may place itself at the disposal of
the parties concerned with a view to
securing a friendly settlement of the
matter on the basis of respect for human
rights as defined in the Convention and

Article 39

Article 42

Article 38

2. A panel of five judges of the Grand
Chamber shall accept the request if the
case raises a serious question affecting
the interpretation or application of the
Convention or the Protocols thereto, or a

Referral to the Grand Chamber
1. Within a period of three months
from the date of the judgment of the
Chamber, any party to the case may, in
exceptional cases, request that the case
be referred to the Grand Chamber.

Article 43

Article 41

2. Documents deposited with the
Registrar shall be accessible to the
public unless the President of the Court
decides otherwise.

Just satisfaction
If the Court finds that there has been a
violation of the Convention or the
Protocols thereto, and if the internal law
of the High Contracting Party concerned
allows only partial reparation to be
made, the Court shall, if necessary,
afford just satisfaction to the injured
party.

Public hearings and access to
documents
1. Hearings shall be in public unless
the Court in exceptional circumstances
decides otherwise.

Article 40

4. This decision shall be transmitted to
the Committee of Ministers, which shall
supervise the execution of the terms of
the friendly settlement as set out in the
decision.

3. If the Committee of Ministers
considers that the supervision of the
execution of a final judgment is hindered
by a problem of interpretation of the
judgment, it may refer the matter to the
Court for a ruling on the question of

2. The final judgment of the Court shall
be transmitted to the Committee of
Ministers, which shall supervise its
execution.

Binding force and execution of
judgments
1. The High Contracting Parties undertake to abide by the final judgment of
the Court in any case to which they are
parties.

Article 46

2. If a judgment does not represent, in
whole or in part, the unanimous opinion
of the judges, any judge shall be entitled
to deliver a separate opinion.

Reasons for judgments and
decisions
1. Reasons shall be given for judgments as well as for decisions declaring
applications admissible or inadmissible.

Article 45

(a) when the parties declare that they
will not request that the case be referred
to the Grand Chamber; or
(b) three months after the date of the
judgment, if reference of the case to the
Grand Chamber has not been requested;
or
(c) when the panel of the Grand
Chamber rejects the request to refer
under Article 43.
3. The final judgment shall be published.

2. The judgment of a Chamber shall
become final

Final judgments
1. The judgment of the Grand Chamber
shall be final.

Article 44

3. If the panel accepts the request, the
Grand Chamber shall decide the case by
means of a judgment.

3. If a friendly settlement is effected,
the Court shall strike the case out of its
list by means of a decision which shall
be confined to a brief statement of the
facts and of the solution reached.

serious issue of general importance.

2. Proceedings conducted under paragraph 1 shall be confidential.
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Advisory jurisdiction of the Court
The Court shall decide whether a request
for an advisory opinion submitted by the
Committee of Ministers is within its
competence as defined in Article 47.

Article 48

3. Decisions of the Committee of
Ministers to request an advisory opinion
of the Court shall require a majority vote
of the representatives entitled to sit on
the Committee.

2. Such opinions shall not deal with
any question relating to the content or
scope of the rights or freedoms defined
in Section I of the Convention and the
Protocols thereto, or with any other
question which the Court or the
Committee of Ministers might have to
consider in consequence of any such
proceedings as could be instituted in
accordance with the Convention.

Advisory opinions
1. The Court may, at the request of the
Committee of Ministers, give advisory
opinions on legal questions concerning
the interpretation of the Convention and
the Protocols thereto.

Article 47

5. If the Court finds a violation of
paragraph 1, it shall refer the case to
the
Committee
of
Ministers
for
consideration of the measures to be
taken. If the Court finds no violation of
paragraph 1, it shall refer the case to
the Committee of Ministers, which shall
close its examination of the case.

4. If the Committee of Ministers
considers that a High Contracting Party
refuses to abide by a final judgment in a
case to which it is a party, it may, after
serving formal notice on that Party and
by decision adopted by a majority vote
of two-thirds of the representatives
entitled to sit on the Committee, refer to
the Court the question whether that
Party has failed to fulfil its obligation
under paragraph 1.

interpretation. A referral decision shall
require a majority vote of two thirds of
the representatives entitled to sit on the
Committee.
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the Protocols thereto.

(a) the applicant does not intend to
pursue his application; or
(b) the matter has been resolved; or
(c) for any other reason established by
the Court, it is no longer justified to
continue
the
examination
of
the
application.
However, the Court shall continue the
examination of the application if respect
for human rights as defined in the
Convention and the Protocols thereto so
requires.
2. The Court may decide to restore an
application to its list of cases if it
considers that the circumstances justify
such a course.

Striking out applications
1. The Court may at any stage of the
proceedings decide to strike an application out of its list of cases where the
circumstances lead to the conclusion
that

Article 37

3. In all cases before a Chamber or the
Grand Chamber, the Council of Europe
Commissioner for Human Rights may
submit written comments and take part
in hearings.

the interest of the proper administration
of justice, invite any High Contracting
Party which is not a party to the
proceedings or any person concerned
who is not the applicant to submit
written comments or take part in
hearings.
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Powers of the Committee of
Ministers
Nothing
in
this
Convention
shall
prejudice the powers conferred on the
Committee of Ministers by the Statute of
the Council of Europe.

Article 54

Safeguard for existing human rights
Nothing in this Convention shall be
construed as limiting or derogating from
any of the human rights and fundamental freedoms which may be ensured
under the laws of any High Contracting
Party or under any other agreement to
which it is a party.
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2. The Convention shall extend to the
territory or territories named in the

Territorial application
1. Any State may at the time of its
ratification or at any time thereafter
declare by notification addressed to the
Secretary General of the Council of
Europe that the present Convention
shall, subject to paragraph 4 of this
Article, extend to all or any of the
territories
for
whose
international
relations it is responsible.

Article 56

Exclusion of other means of dispute
settlement
The High Contracting Parties agree that,
except by special agreement, they will
not avail themselves of treaties,
conventions or declarations in force
between them for the purpose of
submitting, by way of petition, a dispute
arising out of the interpretation or
application of this Convention to a
means of settlement other than those
provided for in this Convention.

Article 53

Article 55

Inquiries by the Secretary General
On receipt of a request from the
Secretary General of the Council of
Europe any High Contracting Party shall
furnish an explanation of the manner in
which its internal law ensures the
effective implementation of any of the
provisions of the Convention.

Miscellaneous provisions

Section III

Article 52

3. Advisory opinions of the Court shall
be communicated to the Committee of
Ministers.

Privileges and immunities of judges
The judges shall be entitled, during the
exercise of their functions, to the
privileges and immunities provided for in
Article 40 of the Statute of the Council of
Europe and in the agreements made
thereunder.

Article 51

Expenditure on the Court
The expenditure on the Court shall be
borne by the Council of Europe.

Reasons for advisory opinions
1. Reasons shall be given for advisory
opinions of the Court.

2. If the advisory opinion does not
represent, in whole or in part, the
unanimous opinion of the judges, any
judge shall be entitled to deliver a
separate opinion.

Article 50

Article 49
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2.
the

Such a denunciation shall not have
effect of releasing the High

Denunciation
1. A High Contracting Party may
denounce the present Convention only
after the expiry of five years from the
date on which it became a party to it
and after six months’ notice contained in
a notification addressed to the Secretary
General of the Council of Europe, who
shall inform the other High Contracting
Parties.

Article 58

2. Any reservation made under this
Article shall contain a brief statement of
the law concerned.

Reservations
1. Any State may, when signing this
Convention or when depositing its
instrument of ratification, make a
reservation in respect of any particular
provision of the Convention to the extent
that any law then in force in its territory
is not in conformity with the provision.
Reservations of a general character shall
not be permitted under this Article.

Article 57

4. Any State which has made a
declaration in accordance with paragraph 1 of this Article may at any time
thereafter declare on behalf of one or
more of the territories to which the
declaration relates that it accepts the
competence of the Court to receive
applications from individuals, nongovernmental organisations or groups of
individuals as provided by Article 34 of
the Convention.

3. The provisions of this Convention
shall be applied in such territories with
due regard, however, to local requirements.

notification as from the thirtieth day
after the receipt of this notification by
the Secretary General of the Council of
Europe.
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Done at Rome this 4th day of November
1950, in English and French, both texts
being equally authentic, in a single copy
which shall remain deposited in the
archives of the Council of Europe. The
Secretary General shall transmit certified
copies to each of the signatories.

Signature and ratification
1.
This Convention shall be open to
the signature of the members of the
Council of Europe. It shall be ratified.
Ratifications shall be deposited with the
Secretary General of the Council of
Europe.
2.
The European Union may accede to
this Convention.
3.
The present Convention shall come
into force after the deposit of ten
instruments of ratification.
4.
As regards any signatory ratifying
subsequently, the Convention shall come
into force at the date of the deposit of
its instrument of ratification.
5.
The Secretary General of the
Council of Europe shall notify all the
members of the Council of Europe of the
entry into force of the Convention, the
names of the High Contracting Parties
who have ratified it, and the deposit of
all instruments of ratification which may
be effected subsequently.

Article 59

Contracting Party concerned from its
obligations under this Convention in
respect of any act which, being capable
of constituting a violation of such
obligations, may have been performed
by it before the date at which the
denunciation became effective.
3.
Any High Contracting Party which
shall cease to be a member of the
Council of Europe shall cease to be a
party to this Convention under the same
conditions.
4.
The Convention may be denounced
in accordance with the provisions of the
preceding paragraphs in respect of any
territory to which it has been declared to
extend under the terms of Article 56.
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Right to free elections
The High Contracting Parties undertake
to hold free elections at reasonable
intervals
by
secret
ballot,
under
conditions which will ensure the free
expression of the opinion of the people
in the choice of the legislature.

Article 3

Right to education
No person shall be denied the right to
education. In the exercise of any
functions which it assumes in relation to
education and to teaching, the State
shall respect the right of parents to
ensure such education and teaching in
conformity with their own religious and
philosophical convictions.

Article 2

Protection of property
Every natural or legal person is entitled
to the peaceful enjoyment of his
possessions. No one shall be deprived of
his possessions except in the public
interest and subject to the conditions
provided for by law and by the general
principles of international law.
The preceding provisions shall not,
however, in any way impair the right of
a State to enforce such laws as it deems
necessary to control the use of property
in accordance with the general interest
or to secure the payment of taxes or
other contributions or penalties.

Article 1

Being resolved to take steps to ensure
the collective enforcement of certain
rights and freedoms other than those
already included in Section I of the
Convention for the Protection of Human
Rights and Fundamental Freedoms
signed at Rome on 4 November 1950
(hereinafter
referred
to
as
“the
Convention”),
Have agreed as follows:
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Signature and ratification
This Protocol shall be open for signature
by the members of the Council of
Europe, who are the signatories of the
Convention; it shall be ratified at the
same time as or after the ratification of
the Convention. It shall enter into force
after the deposit of ten instruments of
ratification. As regards any signatory
ratifying subsequently, the Protocol shall
enter into force at the date of the

Article 6

Relationship to the Convention
As between the High Contracting Parties
the provisions of Articles 1, 2, 3 and 4 of
this Protocol shall be regarded as
additional Articles to the Convention and
all the provisions of the Convention shall
apply accordingly.

Article 5

Territorial application
Any High Contracting Party may at the
time of signature or ratification or at any
time thereafter communicate to the
Secretary General of the Council of
Europe a declaration stating the extent
to which it undertakes that the
provisions of the present Protocol shall
apply to such of the territories for the
international relations of which it is
responsible as are named therein.
Any High Contracting Party which has
communicated a declaration in virtue of
the preceding paragraph may from time
to
time
communicate
a
further
declaration modifying the terms of any
former declaration or terminating the
application of the provisions of this
Protocol in respect of any territory.
A declaration made in accordance with
this Article shall be deemed to have
been made in accordance with paragraph 1 of Article 56 of the Convention.

Article 4

The governments signatory hereto, being members of the Council of Europe,

Paris, 20.III.1952

Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms
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1952, in English and French, both texts
being equally authentic, in a single copy
which shall remain deposited in the
archives of the Council of Europe. The
Secretary General shall transmit certified
copies to each of the signatory
governments.

Territorial application
1.
Any High Contracting Party may, at
the time of signature or ratification of
this Protocol, or at any time thereafter,
communicate to the Secretary General
of the Council of Europe a declaration
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Article 5
3. No restrictions shall be placed on
the exercise of these rights other than
such as are in accordance with law and
are necessary in a democratic society in
the interests of national security or
public safety, for the maintenance of

Prohibition of collective expulsion of
aliens
Collective expulsion of aliens is prohibited.

Article 4

2. No one shall be deprived of the right
to enter the territory of the State of
which he is a national.

Prohibition of expulsion of nationals
1. No one shall be expelled, by means
either of an individual or of a collective
measure, from the territory of the State
of which he is a national.

Article 3

4. The rights set forth in paragraph 1
may also be subject, in particular areas,
to restrictions imposed in accordance
with law and justified by the public
interest in a democratic society.

ordre public, for the prevention of crime,
for the protection of health or morals, or
for the protection of the rights and
freedoms of others.

2. Everyone shall be free to leave any
country, including his own.

Freedom of movement
1. Everyone
lawfully
within
the
territory of a State shall, within that
territory, have the right to liberty of
movement and freedom to choose his
residence.

Article 2

Prohibition of imprisonment for debt
No one shall be deprived of his liberty
merely on the ground of inability to fulfil
a contractual obligation.

Article 1

Being resolved to take steps to ensure
the collective enforcement of certain
rights and freedoms other than those
already included in Section I of the
Convention for the Protection of Human
Rights and Fundamental Freedoms
signed at Rome on 4 November 1950
(hereinafter
referred
to
as
the
“Convention”) and in Articles 1 to 3 of
the First Protocol to the Convention,
signed at Paris on 20 March 1952,
Have agreed as follows:

The governments signatory hereto, being members of the Council of Europe,

Strasbourg, 16.IX.1963

Protocol No. 4 to the Convention for the Protection
of Human Rights and Fundamental Freedoms
securing certain rights and freedoms other than
those already included in the Convention and in the
first Protocol thereto

Done at Paris on the 20th day of March

deposit of its instrument of ratification.
The instruments of ratification shall be
deposited with the Secretary General of
the Council of Europe, who will notify all
members of the names of those who
have ratified.
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In witness whereof the undersigned,
being duly authorised thereto, have
signed this Protocol.
Done at Strasbourg, this 16th day of
September 1963, in English and in
French, both texts being equally
authoritative, in a single copy which
shall remain deposited in the archives of
the Council of Europe. The Secretary
General shall transmit certified copies to
each of the signatory States.

2. The instruments of ratification shall
be deposited with the Secretary General
of the Council of Europe, who will notify
all members of the names of those who
have ratified.

Signature and ratification
1. This Protocol shall be open for
signature by the members of the Council
of Europe who are the signatories of the
Convention; it shall be ratified at the
same time as or after the ratification of
the Convention. It shall enter into force
after the deposit of five instruments of
ratification. As regards any signatory
ratifying subsequently, the Protocol shall
enter into force at the date of the
deposit of its instrument of ratification.

Article 7

Relationship to the Convention
As between the High Contracting Parties
the provisions of Articles 1 to 5 of this
Protocol shall be regarded as additional
Articles to the Convention, and all the
provisions of the Convention shall apply
accordingly.

Article 6

The member States of the Council of
Europe, signatory to this Protocol to the
Convention for the Protection of Human
Rights and Fundamental Freedoms,
signed at Rome on 4 November 1950
(hereinafter
referred
to
as
“the

Strasbourg, 28.IV.1983
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Considering that the evolution that has
occurred in several member States of
the Council of Europe expresses a
general tendency in favour of abolition

Convention”),

Protocol No. 6 to the Convention for the Protection
of Human Rights and Fundamental Freedoms
concerning the abolition of the death penalty

5. Any State which has made a
declaration in accordance with paragraph 1 or 2 of this Article may at any
time thereafter declare on behalf of one
or more of the territories to which the
declaration relates that it accepts the
competence of the Court to receive
applications from individuals, nongovernmental organisations or groups of
individuals as provided in Article 34 of
the Convention in respect of all or any of
Articles 1 to 4 of this Protocol.

4. The territory of any State to which
this Protocol applies by virtue of
ratification or acceptance by that State,
and each territory to which this Protocol
is applied by virtue of a declaration by
that State under this Article, shall be
treated as separate territories for the
purpose of the references in Articles 2
and 3 to the territory of a State.

3. A declaration made in accordance
with this Article shall be deemed to have
been
made
in
accordance
with
paragraph 1 of Article 56 of the
Convention.

2. Any High Contracting Party which
has communicated a declaration in
virtue of the preceding paragraph may,
from time to time, communicate a
further declaration modifying the terms
of any former declaration or terminating
the application of the provisions of this
Protocol in respect of any territory.

stating the extent to which it undertakes
that the provisions of this Protocol shall
apply to such of the territories for the
international relations of which it is
responsible as are named therein.
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3. Any declaration made under the two
preceding paragraphs may, in respect of
any territory specified in such declar-

2. Any State may at any later date, by
a declaration addressed to the Secretary
General of the Council of Europe, extend
the application of this Protocol to any
other territory specified in the declaration. In respect of such territory the
Protocol shall enter into force on the first
day of the month following the date of
receipt of such declaration by the
Secretary General.

Territorial application
1. Any State may at the time of
signature or when depositing its
instrument of ratification, acceptance or
approval, specify the territory or
territories to which this Protocol shall
apply.

Article 5

Prohibition of reservations
No reservation may be made under
Article 57 of the Convention in respect of
the provisions of this Protocol.

Article 4

Prohibition of derogations
No derogation from the provisions of this
Protocol shall be made under Article 15
of the Convention.

Article 3

Death penalty in time of war
A State may make provision in its law
for the death penalty in respect of acts
committed in time of war or of imminent
threat of war; such penalty shall be
applied only in the instances laid down
in the law and in accordance with its
provisions. The State shall communicate
to the Secretary General of the Council
of Europe the relevant provisions of that
law.

Article 2

Abolition of the death penalty
The death penalty shall be abolished. No
one shall be condemned to such penalty
or executed.

Article 1

of the death penalty;
Have agreed as follows:
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Depositary functions
The Secretary General of the Council of
Europe shall notify the member States of
the Council of:
(a) any signature;
(b) the deposit of any instrument of

Article 9

2. In respect of any member State
which subsequently expresses its consent to be bound by it, the Protocol shall
enter into force on the first day of the
month following the date of the deposit
of the instrument of ratification, acceptance or approval.

Entry into force
1. This Protocol shall enter into force
on the first day of the month following
the date on which five member States of
the Council of Europe have expressed
their consent to be bound by the
Protocol in accordance with the provisions of Article 7.

Article 8

Signature and ratification
The Protocol shall be open for signature
by the member States of the Council of
Europe, signatories to the Convention. It
shall be subject to ratification, acceptance or approval. A member State of the
Council of Europe may not ratify, accept
or approve this Protocol unless it has,
simultaneously or previously, ratified the
Convention. Instruments of ratification,
acceptance or approval shall be deposited with the Secretary General of
the Council of Europe.

Article 7

Relationship to the Convention
As between the States Parties the
provisions of Articles 1 and 5 of this
Protocol shall be regarded as additional
Articles to the Convention and all the
provisions of the Convention shall apply
accordingly.

Article 6

ation, be withdrawn by a notification
addressed to the Secretary General. The
withdrawal shall become effective on the
first day of the month following the date
of receipt of such notification by the
Secretary General.
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Done at Strasbourg, this 28th day of
April 1983, in English and in French,
both texts being equally authentic, in a
single copy which shall be deposited in
the archives of the Council of Europe.
The Secretary General of the Council of
Europe shall transmit certified copies to
each member State of the Council of
Europe.

Right not to be tried or punished
twice
1. No one shall be liable to be tried or
punished again in criminal proceedings
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Article 4

Right of appeal in criminal matters
1. Everyone convicted of a criminal
offence by a tribunal shall have the right
to have his conviction or sentence

Compensation for wrongful
conviction
When a person has by a final decision
been convicted of a criminal offence and
when subsequently his conviction has
been reversed, or he has been
pardoned, on the ground that a new or
newly discovered fact shows conclusively
that there has been a miscarriage of
justice, the person who has suffered
punishment as a result of such
conviction
shall
be
compensated
according to the law or the practice of
the State concerned, unless it is proved
that the non-disclosure of the unknown
fact in time is wholly or partly
attributable to him.

Article 3

2. This right may be subject to
exceptions in regard to offences of a
minor character, as prescribed by law, or
in cases in which the person concerned
was tried in the first instance by the
highest tribunal or was convicted
following an appeal against acquittal.

reviewed by a higher tribunal. The
exercise of this right, including the
grounds on which it may be exercised,
shall be governed by law.

Article 2

(a) to submit reasons against his
expulsion,
(b) to have his case reviewed, and
(c) to be represented for these purposes before the competent authority or
a person or persons designated by that
authority.
2. An alien may be expelled before the
exercise of his rights under paragraph
1 (a), (b) and (c) of this Article, when
such expulsion is necessary in the
interests of public order or is grounded
on reasons of national security.

Procedural safeguards relating to
expulsion of aliens
1. An alien lawfully resident in the
territory of a State shall not be expelled
therefrom except in pursuance of a
decision reached in accordance with law
and shall be allowed:

Article 1

Being resolved to take further steps to
ensure the collective enforcement of
certain rights and freedoms by means of
the Convention for the Protection of
Human
Rights
and
Fundamental
Freedoms signed at Rome on 4 November 1950 (hereinafter referred to as
“the Convention”),
Have agreed as follows:

The member States of the Council of Europe signatory hereto,

Strasbourg, 22.XI.1984

Protocol No. 7 to the Convention for the Protection
of Human Rights and Fundamental Freedoms

In witness whereof the undersigned,
being duly authorised thereto, have
signed this Protocol.

ratification, acceptance or approval;
(c) any date of entry into force of this
Protocol in accordance with Articles 5
and 8;
(d) any other act, notification or
communication relating to this Protocol.
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3. Any declaration made under the two
preceding paragraphs may, in respect of
any territory specified in such declar-

2. Any State may at any later date, by
a declaration addressed to the Secretary
General of the Council of Europe, extend
the application of this Protocol to any
other territory specified in the declaration. In respect of such territory the
Protocol shall enter into force on the first
day of the month following the
expiration of a period of two months
after the date of receipt by the Secretary
General of such declaration.

Territorial application
1. Any State may at the time of
signature or when depositing its
instrument of ratification, acceptance or
approval, specify the territory or
territories to which the Protocol shall
apply and state the extent to which it
undertakes that the provisions of this
Protocol shall apply to such territory or
territories.

Article 6

Equality between spouses
Spouses shall enjoy equality of rights
and responsibilities of a private law
character between them, and in their
relations with their children, as to
marriage, during marriage and in the
event of its dissolution. This Article shall
not prevent States from taking such
measures as are necessary in the
interests of the children.

Article 5

3. No derogation from this Article shall
be made under Article 15 of the
Convention.

2. The provisions of the preceding
paragraph
shall
not
prevent
the
reopening of the case in accordance with
the law and penal procedure of the State
concerned, if there is evidence of new or
newly discovered facts, or if there has
been a fundamental defect in the
previous proceedings, which could affect
the outcome of the case.

under the jurisdiction of the same State
for an offence for which he has already
been finally acquitted or convicted in
accordance with the law and penal
procedure of that State.
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Signature and ratification
This Protocol shall be open for signature
by member States of the Council of
Europe
which
have
signed
the
Convention. It is subject to ratification,
acceptance or approval. A member State
of the Council of Europe may not ratify,
accept or approve this Protocol without
previously or simultaneously ratifying

Article 8

Relationship to the Convention
As between the States Parties, the
provisions of Article 1 to 6 of this
Protocol shall be regarded as additional
Articles to the Convention, and all the
provisions of the Convention shall apply
accordingly.

Article 7

6. Any State which has made a
declaration
in
accordance
with
paragraph 1 or 2 of this Article may at
any time thereafter declare on behalf of
one or more of the territories to which
the declaration relates that it accepts
the competence of the Court to receive
applications from individuals, nongovernmental organisations or groups of
individuals as provided in Article 34 of
the Convention in respect of Articles 1
to 5 of this Protocol.

5. The territory of any State to which
this Protocol applies by virtue of
ratification, acceptance or approval by
that State, and each territory to which
this Protocol is applied by virtue of a
declaration by that State under this
Article, may be treated as separate
territories for the purpose of the
reference in Article 1 to the territory of a
State.

4. A declaration made in accordance
with this Article shall be deemed to have
been
made
in
accordance
with
paragraph 1 of Article 56 of the
Convention.

ation, be withdrawn or modified by a
notification addressed to the Secretary
General. The withdrawal or modification
shall become effective on the first day of
the month following the expiration of a
period of two months after the date of
receipt of such notification by the
Secretary General.
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Having regard to the fundamental
principle according to which all persons
are equal before the law and are entitled
to the equal protection of the law;
Being resolved to take further steps to
promote the equality of all persons
through the collective enforcement of a
general prohibition of discrimination by
means of the Convention for the
Protection
of
Human
Rights
and
Fundamental Freedoms signed at Rome
on 4 November 1950 (hereinafter
referred to as “the Convention”);
Reaffirming that the principle of nondiscrimination does not prevent States
Parties from taking measures in order to
promote full and effective equality,
provided that there is an objective and
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those

2. No one shall be discriminated
against by any public authority on any
ground such as those mentioned in
paragraph 1.

General prohibition of discrimination
1. The enjoyment of any right set forth
by law shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political
or other opinion, national or social
origin, association with a national
minority, property, birth or other status.

Article 1

reasonable
justification
measures,
Have agreed as follows:

The member States of the Council of Europe signatory hereto,

Rome, 4.XI.2000

for

In witness whereof the undersigned,
being duly authorised thereto, have
signed this Protocol.
Done at Strasbourg, this 22nd day of
November 1984, in English and French,
both texts being equally authentic, in a
single copy which shall be deposited in
the archives of the Council of Europe.
The Secretary General of the Council of
Europe shall transmit certified copies to
each member State of the Council of
Europe.

Relationship to the Convention
As between the States Parties, the
provisions of Articles 1 and 2 of this
Protocol shall be regarded as additional
Articles to the Convention, and all the

Article 3

5. Any State which has made a
declaration in accordance with paragraph 1 or 2 of this Article may at any
time thereafter declare on behalf of one
or more of the territories to which the
declaration relates that it accepts the
competence of the Court to receive
applications from individuals, nongovernmental organisations or groups of
individuals as provided by Article 34 of
the Convention in respect of Article 1 of
this Protocol.

4. A declaration made in accordance
with this Article shall be deemed to have
been
made
in
accordance
with
paragraph 1 of Article 56 of the
Convention.

3. Any declaration made under the two
preceding paragraphs may, in respect of
any territory specified in such declaration, be withdrawn or modified by a
notification addressed to the Secretary
General of the Council of Europe. The
withdrawal or modification shall become
effective on the first day of the month
following the expiration of a period of
three months after the date of receipt of
such notification by the Secretary
General.

2. Any State may at any later date, by
a declaration addressed to the Secretary
General of the Council of Europe, extend
the application of this Protocol to any
other territory specified in the declaration. In respect of such territory the
Protocol shall enter into force on the first
day of the month following the
expiration of a period of three months
after the date of receipt by the Secretary
General of such declaration.

Article 2
Territorial application
1. Any State may, at the time of
signature or when depositing its
instrument of ratification, acceptance or
approval, specify the territory or
territories to which this Protocol shall
apply.

Depositary functions
The Secretary General of the Council of
Europe shall notify all the member
States of the Council of Europe of:
(a) any signature;
(b) the deposit of any instrument of
ratification, acceptance or approval;
(c) any date of entry into force of this
Protocol in accordance with Articles 6
and 9;
(d) any other act, notification or
declaration relating to this Protocol.

In witness whereof the undersigned,
being duly authorised thereto, have
signed this Protocol.
Done at Rome, this 4th day of November
2000, in English and in French, both

Depositary functions
The Secretary General of the Council of
Europe shall notify all the member
States of the Council of Europe of:
(a) any signature;
(b) the deposit of any instrument of
ratification, acceptance or approval;
(c) any date of entry into force of this
Protocol in accordance with Articles 2
and 5;
(d) any other act, notification or
communication relating to this Protocol.

Article 6

2. In respect of any member State
which subsequently expresses its consent to be bound by it, the Protocol shall
enter into force on the first day of the
month following the expiration of a
period of three months after the date of
the deposit of the instrument of ratification, acceptance or approval.

Entry into force
1. This Protocol shall enter into force
on the first day of the month following
the expiration of a period of three
months after the date on which ten
member States of the Council of Europe
have expressed their consent to be
bound by the Protocol in accordance
with the provisions of Article 4.

Article 5

Signature and ratification
This Protocol shall be open for signature
by member States of the Council of
Europe
which
have
signed
the
Convention. It is subject to ratification,
acceptance or approval. A member State
of the Council of Europe may not ratify,
accept or approve this Protocol without
previously or simultaneously ratifying
the Convention. Instruments of ratification, acceptance or approval shall be
deposited with the Secretary General of
the Council of Europe.

Article 4

provisions of the Convention shall apply
accordingly.

European Convention on Human Rights

Article 10

Protocol No. 12 to the Convention
for the Protection of Human Rights
and Fundamental Freedoms

2. In respect of any member State
which
subsequently
expresses
its
consent to be bound by it, the Protocol
shall enter into force on the first day of
the month following the expiration of a
period of two months after the date of
the deposit of the instrument of
ratification, acceptance or approval.

Entry into force
1. This Protocol shall enter into force
on the first day of the month following
the expiration of a period of two months
after the date on which seven member
States of the Council of Europe have
expressed their consent to be bound by
the Protocol in accordance with the
provisions of Article 8.

Article 9

the
Convention.
Instruments
of
ratification, acceptance or approval shall
be deposited with the Secretary General
of the Council of Europe.

European Convention on Human Rights
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Europe shall transmit certified copies to
each member State of the Council of
Europe.

Prohibitions of derogations
No derogation from the provisions of this
Protocol shall be made under Article 15
of the Convention.

Article 2

Abolition of the death penalty
The death penalty shall be abolished. No
one shall be condemned to such penalty
or executed.

Article 1

Convinced that everyone’s right to life is
a basic value in a democratic society and
that the abolition of the death penalty is
essential for the protection of this right
and for the full recognition of the
inherent dignity of all human beings;
Wishing to strengthen the protection of
the right to life guaranteed by the
Convention for the Protection of Human
Rights and Fundamental Freedoms
signed at Rome on 4 November 1950
(hereinafter
referred
to
as
“the
Convention”);
Noting that Protocol No. 6 to the
Convention concerning the abolition of
the death penalty, signed at Strasbourg
on 28 April 1983, does not exclude the
death penalty in respect of acts committed in time of war or of imminent
threat of war;
Being resolved to take the final step in
order to abolish the death penalty in all
circumstances,
Have agreed as follows:

3. Any declaration made under the two
preceding paragraphs may, in respect of
any territory specified in such declaration, be withdrawn or modified by a
notification addressed to the Secretary
General. The withdrawal or modification
shall become effective on the first day of
the month following the expiration of a
period of three months after the date of
receipt of such notification by the
Secretary General.

2. Any State may at any later date, by
a declaration addressed to the Secretary
General of the Council of Europe, extend
the application of this Protocol to any
other
territory
specified
in
the
declaration. In respect of such territory
the Protocol shall enter into force on the
first day of the month following the
expiration of a period of three months
after the date of receipt by the Secretary
General of such declaration.

Territorial application
1. Any State may, at the time of
signature or when depositing its
instrument of ratification, acceptance or
approval, specify the territory or
territories to which this Protocol shall
apply.

Article 4

Prohibitions of reservations
No reservation may be made under
Article 57 of the Convention in respect of
the provisions of this Protocol.

Article 3

The member States of the Council of Europe signatory hereto,

Vilnius, 3.V.2002

Protocol No. 13 to the Convention
for the Protection of Human Rights
and Fundamental Freedoms concerning the
abolition of the death penalty in all circumstances

texts being equally authentic, in a single
copy which shall be deposited in the
archives of the Council of Europe. The
Secretary General of the Council of

European Convention on Human Rights

Entry into force
1. This Protocol shall enter into force
on the first day of the month following
the expiration of a period of three
months after the date on which ten
member States of the Council of Europe
have expressed their consent to be
bound by the Protocol in accordance
with the provisions of Article 6.

Article 7

In witness whereof the undersigned,
being duly authorised thereto, have
signed this Protocol.
Done at Vilnius, this 3rd day of May
2002, in English and in French, both
texts being equally authentic, in a single
copy which shall be deposited in the
archives of the Council of Europe. The
Secretary General of the Council of
Europe shall transmit certified copies to
each member State of the Council of
Europe

Article 8
Depositary functions
The Secretary General of the Council of
Europe shall notify all the member
States of the Council of Europe of:
(a) any signature;
(b) the deposit of any instrument of
ratification, acceptance or approval;
(c) any date of entry into force of this
Protocol in accordance with Articles 4
and 7;
(d) any other act, notification or
communication relating to this Protocol;

Signature and ratification
This Protocol shall be open for signature
by member States of the Council of
Europe
which
have
signed
the
Convention. It is subject to ratification,
acceptance or approval. A member State
of the Council of Europe may not ratify,
accept or approve this Protocol without
previously or simultaneously ratifying
the Convention. Instruments of ratification, acceptance or approval shall be
deposited with the Secretary General of
the Council of Europe.

2. In respect of any member State
which subsequently expresses its consent to be bound by it, the Protocol shall
enter into force on the first day of the
month following the expiration of a
period of three months after the date of
the deposit of the instrument of ratification, acceptance or approval.

Article 6

Relationship to the Convention
As between the States Parties the
provisions of Articles 1 to 4 of this
Protocol shall be regarded as additional
Articles to the Convention, and all the
provisions of the Convention shall apply
accordingly.

Article 5

European Convention on Human Rights

American Convention on Human Rights
(Pact of San José, Costa Rica), 1969
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1.3 To contribute to the realisation of the purposes of ASEAN as
set out in the ASEAN Charter in order to promote stability and
harmony in the region, friendship and cooperation among
ASEAN Member States, as well as the well-being, livelihood,
welfare and participation of ASEAN peoples in the ASEAN
Community building process;

4
ASEAN Intergovernmental Commission on Human Rights

a) respect for the independence, sovereignty, equality,
territorial integrity and national identity of all ASEAN
Member States;
b) non-interference in the internal affairs of ASEAN Member
States;
c) respect for the right of every Member State to lead
its national existence free from external interference,
subversion and coercion;

2.1 Respect for principles of ASEAN as embodied in Article 2 of
the ASEAN Charter, in particular:

The AICHR shall be guided by the following principles:

1.1 To promote and protect human rights and fundamental
freedoms of the peoples of ASEAN;

1.2 To uphold the right of the peoples of ASEAN to live in peace,
dignity and prosperity;

2 PRINCIPLES

1.6 To uphold international human rights standards as prescribed
by the Universal Declaration of Human Rights, the Vienna
Declaration and Programme of Action, and international
human rights instruments to which ASEAN Member States
are parties.

1.5 To enhance regional cooperation with a view to complementing
national and international efforts on the promotion and
protection of human rights; and

The purposes of the AICHR are:

1 PURPOSES

Pursuant to Article 14 of the ASEAN Charter, the ASEAN
Intergovernmental Commission on Human Rights (AICHR) shall
operate in accordance with the following Terms of Reference
(TOR):

Terms of Reference
of the
ASEAN Intergovernmental Commission on Human Rights

1.4 To promote human rights within the regional context,
bearing in mind national and regional particularities and
mutual respect for different historical, cultural and religious
backgrounds, and taking into account the balance between
rights and responsibilities;
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2.5 Adoption of an evolutionary approach that would contribute
to the development of human rights norms and standards in
ASEAN.

2.4 Pursuance of a constructive and non-confrontational
approach and cooperation to enhance promotion and
protection of human rights; and

2.3 Recognition that the primary responsibility to promote and
protect human rights and fundamental freedoms rests with
each Member State;

2.2 Respect for international human rights principles,
including universality, indivisibility, interdependence and
interrelatedness of all human rights and fundamental
freedoms, as well as impartiality, objectivity, non-selectivity,
non-discrimination, and avoidance of double standards and
politicisation;

d) adherence to the rule of law, good governance, the
principles of democracy and constitutional government;
e) respect for fundamental freedoms, the promotion and
protection of human rights, and the promotion of social
justice;
f) upholding the Charter of the United Nations and
international law, including international humanitarian
law, subscribed to by ASEAN Member States; and
g) respect for different cultures, languages and religions of
the peoples of ASEAN, while emphasising their common
values in the spirit of unity in diversity.

6
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4.6. To promote the full implementation of ASEAN instruments
related to human rights;

4.5. To encourage ASEAN Member States to consider acceding
to and ratifying international human rights instruments;

4.4. To promote capacity building for the effective implementation
of international human rights treaty obligations undertaken
by ASEAN Member States;

4.3. To enhance public awareness of human rights among
the peoples of ASEAN through education, research and
dissemination of information;

4.2. To develop an ASEAN Human Rights Declaration with a view
to establishing a framework for human rights cooperation
through various ASEAN conventions and other instruments
dealing with human rights;

4.1. To develop strategies for the promotion and protection of
human rights and fundamental freedoms to complement the
building of the ASEAN Community;

4 MANDATE AND FUNCTIONS

The AICHR is an inter-governmental body and an integral part of
the ASEAN organisational structure. It is a consultative body.

3 CONSULTATIVE INTER-GOVERNMENTAL BODY

54
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4.14. To perform any other tasks as may be assigned to it by the
ASEAN Foreign Ministers Meeting.

4.13. To submit an annual report on its activities, or other reports
if deemed necessary, to the ASEAN Foreign Ministers
Meeting; and

4.12. To prepare studies on thematic issues of human rights in
ASEAN;

4.11. To develop common approaches and positions on human
rights matters of interest to ASEAN;

4.10. To obtain information from ASEAN Member States on the
promotion and protection of human rights;

4.9. To consult, as may be appropriate, with other national,
regional and international institutions and entities concerned
with the promotion and protection of human rights;

4.8. To engage in dialogue and consultation with other ASEAN
bodies and entities associated with ASEAN, including civil
society organisations and other stakeholders, as provided
for in Chapter V of the ASEAN Charter;

4.7. To provide advisory services and technical assistance
on human rights matters to ASEAN sectoral bodies upon
request;

8
ASEAN Intergovernmental Commission on Human Rights

5.6 Notwithstanding paragraph 5.5, the appointing Government
may decide, at its discretion, to replace its Representative.

5.5 Each Representative serves a term of three years and may
be consecutively re-appointed for only one more term.

7HUPRI2I¿FH

5.4 Member States should consult, if required by their respective
internal processes, with appropriate stakeholders in the
appointment of their Representatives to the AICHR.

5.3 When appointing their Representatives to the AICHR, Member
States shall give due consideration to gender equality, integrity
DQGFRPSHWHQFHLQWKH¿HOGRIKXPDQULJKWV

4XDOL¿FDWLRQV

5.2 Each ASEAN Member State shall appoint a Representative
to the AICHR who shall be accountable to the appointing
Government.

5.1 The AICHR shall consist of the Member States of ASEAN.

Membership

5 COMPOSITION

55

Representatives shall have the obligation to attend AICHR
meetings. If a Representative is unable to attend a meeting
due to exceptional circumstances, the Government
concerned shall formally notify the Chair of the AICHR of
the appointment of a temporary representative with a full
mandate to represent the Member State concerned.

5.8

The Chair of the AICHR shall be the Representative of the
Member State holding the Chairmanship of ASEAN.

ASEAN Intergovernmental Commission on Human Rights
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a) leading in the preparation of reports of the AICHR
and presenting such reports to the ASEAN Foreign
Ministers Meeting;
b) coordinating with the AICHR’s Representatives in
between meetings of the AICHR and with the relevant
ASEAN bodies;
c) representing the AICHR at regional and international
events pertaining to the promotion and protection of
human rights as entrusted by the AICHR; and

5.10 The Chair of the AICHR shall exercise his or her role in
accordance with this TOR, which shall include:

5.9

Chair of the AICHR

Each Representative, in the discharge of his or her duties,
shall act impartially in accordance with the ASEAN Charter
and this TOR.

5.7

Responsibility

G  XQGHUWDNLQJ RWKHU VSHFL¿F IXQFWLRQV HQWUXVWHG E\ WKH
AICHR in accordance with this TOR.

10
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6.4 As and when appropriate, the AICHR may hold additional
meetings at the ASEAN Secretariat or at a venue to be
agreed upon by the Representatives.

6.3 Regular meetings of the AICHR shall be held alternately at
the ASEAN Secretariat and the Member State holding the
Chair of ASEAN.

6.2 The AICHR shall convene two regular meetings per year.
(DFKPHHWLQJVKDOOQRUPDOO\EHQRWPRUHWKDQ¿YHGD\V

Number of Meetings

6.1 Decision-making in the AICHR shall be based on consultation
and consensus in accordance with Article 20 of the ASEAN
Charter.

Decision-making

6 MODALITIES

5.11 In accordance with Article 19 of the ASEAN Charter,
5HSUHVHQWDWLYHV SDUWLFLSDWLQJ LQ RI¿FLDO DFWLYLWLHV RI WKH
AICHR shall enjoy such immunities and privileges as are
necessary for the exercise of their functions.

Immunities and Privileges
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6.9 The AICHR shall work with all ASEAN sectoral bodies dealing
with human rights to expeditiously determine the modalities
for their ultimate alignment with the AICHR. To this end, the
AICHR shall closely consult, coordinate and collaborate with
such bodies in order to promote synergy and coherence in
ASEAN’s promotion and protection of human rights.

6.8 The AICHR is the overarching human rights institution in
ASEAN with overall responsibility for the promotion and
protection of human rights in ASEAN.

Relationship with Other Human Rights Bodies within
ASEAN

6.7 The AICHR shall keep the public periodically informed of its
work and activities through appropriate public information
materials produced by the AICHR.

Public Information

6.6 The AICHR shall submit an annual report and other
appropriate reports to the ASEAN Foreign Ministers Meeting
for its consideration.

Line of Reporting

6.5 When necessary, the ASEAN Foreign Ministers may instruct
the AICHR to meet.

12
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8.2 The AICHR shall also prepare and submit an annual budget
to support high priority programmes and activities, which
shall be approved by the ASEAN Foreign Ministers Meeting,
upon the recommendation of the Committee of Permanent
Representatives to ASEAN.

8.1 The AICHR shall prepare and submit a Work Plan of
programmes and activities with indicative budget for a cycle
RI¿YH\HDUVWREHDSSURYHGE\WKH$6($1)RUHLJQ0LQLVWHUV
Meeting, upon the recommendation of the Committee of
Permanent Representatives to ASEAN.

8 WORK PLAN AND FUNDING

7.2 The ASEAN Secretariat shall provide the necessary
secretarial support to the AICHR to ensure its effective
performance. To facilitate the Secretariat’s support to the
AICHR, ASEAN Member States may, with the concurrence
RIWKH6HFUHWDU\*HQHUDORI$6($1VHFRQGWKHLURI¿FLDOVWR
the ASEAN Secretariat.

7.1 The Secretary-General of ASEAN may bring relevant issues
to the attention of the AICHR in accordance with Article 11.2
(a) and (b) of the ASEAN Charter. In so doing, the SecretaryGeneral of ASEAN shall concurrently inform the ASEAN
Foreign Ministers of these issues.

7 ROLE OF THE SECRETARY-GENERAL AND ASEAN
SECRETARIAT
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9.2. Any Member State may submit a formal request for an
amendment of this TOR.

Amendments

9.1. This TOR shall come into force upon the approval of the
ASEAN Foreign Ministers Meeting.

9 GENERAL AND FINAL PROVISIONS

8.8 Secretarial support for the AICHR shall be funded by the
ASEAN Secretariat’s annual operational budget.

8.7 All funds used by the AICHR shall be managed and disbursed
LQFRQIRUPLW\ZLWKWKHJHQHUDO¿QDQFLDOUXOHVRI$6($1

8.6 Funding and other resources from non-ASEAN Member
States shall be solely for human rights promotion, capacity
building and education.

8.5 The AICHR shall also establish an endowment fund which
consists of voluntary contributions from ASEAN Member
States and other sources.

8.4 The AICHR may also receive resources from any ASEAN
0HPEHU 6WDWHV IRU VSHFL¿F H[WUDEXGJHWDU\ SURJUDPPHV
from the Work Plan.

8.3 The annual budget shall be funded on equal sharing basis by
ASEAN Member States.

14
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9.8. Any difference concerning the interpretation of this TOR
which cannot be resolved shall be referred to the ASEAN
Foreign Ministers Meeting for a decision.

Interpretation

9.7. In this connection, the AICHR shall assess its work and
submit recommendations for the consideration of the ASEAN
Foreign Ministers Meeting on future efforts that could be
undertaken in the promotion and protection of human rights
within ASEAN consistent with the principles and purposes of
the ASEAN Charter and this TOR.

7KLV725VKDOOEHLQLWLDOO\UHYLHZHG¿YH\HDUVDIWHULWVHQWU\
into force. This review and subsequent reviews shall be
undertaken by the ASEAN Foreign Ministers Meeting, with
a view to further enhancing the promotion and protection of
human rights within ASEAN.

Review

9.5. Such amendments shall not prejudice the rights and
obligations arising from or based on this TOR before or up to
the date of such amendments.

9.4. Such amendments shall enter into force upon the approval of
the ASEAN Foreign Ministers Meeting.

9.3. The request for amendment shall be considered by the
Committee of Permanent Representatives to ASEAN in
consultation with the AICHR, and presented to the ASEAN
Foreign Ministers Meeting for approval.
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Text amended on account of the renumbering of the Articles of the
Statutes and sanctioned on 10 December 1969 in accordance with the
conditions laid down in Article 1 of the Convention respecting the Bank for
International Settlements.

Constituent Charter

1

And whereas the Swiss Federal Government has entered into
a treaty with the Governments of Germany, Belgium, France,
Great Britain, Italy and Japan whereby the said Federal
Government has agreed to grant the present Constituent
Charter of the Bank for International Settlements and not to
repeal, amend or supplement the said Charter and not to
sanction amendments to the Statutes of the Bank referred to
in Paragraph 4 of the present Charter except in agreement
with the said Powers;

And whereas the said central banks and a banking group
including Messrs. J. P. Morgan & Company of New York, the
First National Bank of New York, New York, and the First
National Bank of Chicago, Chicago, have undertaken to found
the said Bank and have guaranteed or arranged for the
guarantee of the subscription of its authorised capital
amounting to five hundred million Swiss francs equal to
145,161,290.32 grammes fine gold, divided into 200,000
shares;

4

See text of the Statutes currently in force.

BIS Basic Texts 2006

stamp and registration duties on any first issue of its
shares by the Bank to a central bank, financial
institution, banking group or underwriter at or before the
time of incorporation or in pursuance of Articles 5, 6, 8
or 9 of the Statutes;

(b)

2

stamp, registration and other duties on all deeds or
other documents relating to the incorporation or
liquidation of the Bank;

(a)

6.
The Bank shall be exempt and immune from all taxation
included in the following categories:

5.
The said Statutes and any amendments which may be
made thereto in accordance with Paragraphs 3 or 4 hereof
respectively shall be valid and operative notwithstanding any
inconsistency therewith in the provisions of any present or
future Swiss law.

4.
Articles 2, 3, 8, 14, 19, 24, 27, 44, 51, 54, 57 and 58 of
the said Statutes shall not be amended except subject to the
following conditions: the amendment must be adopted by a
two-thirds majority of the Board, approved by a majority of the
General Meeting and sanctioned by a law supplementing the
present Charter.

3.
Amendment of Articles of the said Statutes other than
those enumerated in Paragraph 4 hereof may be made and
shall be put into force as provided in Article 57 of the said
Statutes and not otherwise.

2.
Its constitution, operations and activities are defined and
governed by the annexed Statutes 2 which are hereby
sanctioned.

(of 20 January 1930) 1

Whereas the Powers signatory to the Hague Agreement of
January, 1930, have adopted a Plan which contemplates the
founding by the central banks of Belgium, France, Germany,
Great Britain, Italy and Japan and by a financial institution of
the United States of America of an International Bank to be
called the Bank for International Settlements;

1.
The Bank for International Settlements (hereinafter
called the Bank) is hereby incorporated.

Constituent Charter
of the Bank for International Settlements
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all taxes upon any agreements which the Bank may
make in connection with the issue of loans for mobilising
the German annuities and upon the bonds of such loans
issued on a foreign market;

all taxes on the remunerations and salaries paid by the
Bank to members of its administration or its employees
of non-Swiss nationality.

(d)

(e)

Constituent Charter

5

10. The Bank, its property and assets and all deposits and
other funds entrusted to it shall be immune in time of peace
and in time of war from any measure such as expropriation,
requisition, seizure, confiscation, prohibition or restriction of
gold or currency export or import, and any other similar
measures.

9.
Moreover, without prejudice to the exemptions specified
above, there may not be levied on the Bank, its operation or its
personnel any taxation other than that of a general character
and to which other banking establishments established at
Basle or in Switzerland, their operations and their personnel,
are not subjected de facto and de jure.

8.
The foregoing exemptions and immunities shall apply to
present and future taxation by whatsoever name it may be
described, and whether imposed by the Confederation, or by
the cantonal, communal or other public authorities.

7.
All funds deposited with the Bank by any Government in
pursuance of the Plan adopted by the Hague Agreement of
January, 1930, shall be exempt and immune from taxation
whether by way of deduction by the Bank on behalf of the
authority imposing the same or otherwise.

all taxes on the Bank's capital, reserves or profits,
whether distributed or not, and whether assessed on the
profits of the Bank before distribution or imposed at the
time of distribution under the form of a coupon tax
payable or deductible by the Bank. This provision is
without prejudice to the State's right to tax the residents
of Switzerland other than the Bank as it thinks fit;

(c)

6

BIS Basic Texts 2006

In having recourse to the said Tribunal the Parties may
nevertheless agree to submit their dispute to the President or
to a member of the Tribunal chosen to act as sole arbiter.

The Swiss Government shall appoint a member to sit on the
occasion of such dispute, the President having a casting vote.

11. Any dispute between the Swiss Government and the
Bank as to the interpretation or application of the present
Charter shall be referred to the Arbitral Tribunal provided for
by the Hague Agreement of January, 1930.

Articles of Agreement of the
International Monetary Fund, 1944
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B. Transitional Provisions with Respect
to Repurchase, Payment of Additional
Subscriptions, Gold, and Certain
Operational Matters
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Final Provisions
1. Entry into force
2. Signature

(iii) Operations and transactions authorized by this Agreement shall
be conducted through the General Department, consisting in accordance with
the provisions of this Agreement of the General Resources Account, the
Special Disbursement Account, and the Investment Account; except that operations and transactions involving special drawing rights shall be conducted
through the Special Drawing Rights Department.

(ii) To enable the Fund to conduct its operations and transactions,
the Fund shall maintain a General Department and a Special Drawing Rights
Department. Membership in the Fund shall give the right to participation in
the Special Drawing Rights Department.

(i) The International Monetary Fund is established and shall operate
in accordance with the provisions of this Agreement as originally adopted
and subsequently amended.

Introductory Article

The Governments on whose behalf the present Agreement is signed agree as
follows:

XXXI.
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Each member shall be assigned a quota expressed in special drawing

Section l. Quotas and payment of subscriptions

Quotas and Subscriptions

Article III

Membership shall be open to other countries at such times and in accordance with such terms as may be prescribed by the Board of Governors. These
terms, including the terms for subscriptions, shall be based on principles
consistent with those applied to other countries that are already members.

Section 2. Other members

The original members of the Fund shall be those of the countries represented at the United Nations Monetary and Financial Conference whose governments accept membership before December 31, 1945.

Section 1. Original members

Membership

Article II

(vi) In accordance with the above, to shorten the duration and lessen
the degree of disequilibrium in the international balances of payments of
members.
The Fund shall be guided in all its policies and decisions by the purposes
set forth in this Article.

(v) To give confidence to members by making the general resources of
the Fund temporarily available to them under adequate safeguards, thus providing them with opportunity to correct maladjustments in their balance of
payments without resorting to measures destructive of national or international prosperity.

(iv) To assist in the establishment of a multilateral system of payments in respect of current transactions between members and in the elimination of foreign exchange restrictions which hamper the growth of world
trade.

(iii) To promote exchange stability, to maintain orderly exchange
arrangements among members, and to avoid competitive exchange depreciation.

(ii) To facilitate the expansion and balanced growth of international
trade, and to contribute thereby to the promotion and maintenance of high
levels of employment and real income and to the development of the productive resources of all members as primary objectives of economic policy.

(i) To promote international monetary cooperation through a permanent
institution which provides the machinery for consultation and collaboration
on international monetary problems.

The purposes of the International Monetary Fund are:

Purposes

Article I

(d) A seventy percent majority of the total voting power shall be

(c) If a member consents to a reduction in its quota, the Fund shall,
within sixty days, pay to the member an amount equal to the reduction. The
payment shall be made in the member’s currency and in such amount of special drawing rights or the currencies of other members specified, with
their concurrence, by the Fund as is necessary to prevent the reduction of
the Fund’s holdings of the currency below the new quota, provided that in
exceptional circumstances the Fund may reduce its holdings of the currency
below the new quota by payment to the member in its own currency.

(b) Each member which consents to an increase in its quota under Section
2(b) of this Article shall be deemed to have paid to the Fund an amount of
subscription equal to such increase.

(a) Each member which consents to an increase in its quota under Section
2(a) of this Article shall, within a period determined by the Fund, pay to
the Fund twenty-five percent of the increase in special drawing rights, but
the Board of Governors may prescribe that this payment may be made, on the
same basis for all members, in whole or in part in the currencies of other
members specified, with their concurrence, by the Fund, or in the member’s
own currency. A non-participant shall pay in the currencies of other members specified by the Fund, with their concurrence, a proportion of the
increase corresponding to the proportion to be paid in special drawing
rights by participants. The balance of the increase shall be paid by the
member in its own currency. The Fund’s holdings of a member’s currency
shall not be increased above the level at which they would be subject to
charges under Article V, Section 8(b)(ii), as a result of payments by other
members under this provision.

Section 3. Payments when quotas are changed

(d) The quota of a member shall not be changed until the member has consented and until payment has been made unless payment is deemed to have
been made in accordance with Section 3(b) of this Article.

(c) An eighty-five percent majority of the total voting power shall be
required for any change in quotas.

(b) The Fund may at any time propose an increase in the quotas of those
members of the Fund that were members on August 31, 1975 in proportion to
their quotas on that date in a cumulative amount not in excess of amounts
transferred under Article V, Section 12(f)(i) and (j) from the Special
Disbursement Account to the General Resources Account.

(a) The Board of Governors shall at intervals of not more than five years
conduct a general review, and if it deems it appropriate propose an adjustment, of the quotas of the members. It may also, if it thinks fit, consider
at any other time the adjustment of any particular quota at the request of
the member concerned.

Section 2. Adjustment of quotas

rights. The quotas of the members represented at the United Nations
Monetary and Financial Conference which accept membership before December
31, 1945 shall be those set forth in Schedule A. The quotas of other members shall be determined by the Board of Governors. The subscription of
each member shall be equal to its quota and shall be paid in full to the
Fund at the appropriate depository.
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(b) Under an international monetary system of the kind prevailing on
January 1, 1976, exchange arrangements may include (i) the maintenance by a
member of a value for its currency in terms of the special drawing right or
another denominator, other than gold, selected by the member, or (ii) cooperative arrangements by which members maintain the value of their curren-

(a) Each member shall notify the Fund, within thirty days after the date
of the second amendment of this Agreement, of the exchange arrangements it
intends to apply in fulfillment of its obligations under Section 1 of this
Article, and shall notify the Fund promptly of any changes in its exchange
arrangements.

Section 2. General exchange arrangements

(iv) follow exchange policies compatible with the undertakings under
this Section.

(iii) avoid manipulating exchange rates or the international monetary
system in order to prevent effective balance of payments adjustment or to
gain an unfair competitive advantage over other members; and

(ii) seek to promote stability by fostering orderly underlying economic and financial conditions and a monetary system that does not tend to
produce erratic disruptions;

(i) endeavor to direct its economic and financial policies toward the
objective of fostering orderly economic growth with reasonable price stability, with due regard to its circumstances;

Recognizing that the essential purpose of the international monetary system is to provide a framework that facilitates the exchange of goods, services, and capital among countries, and that sustains sound economic
growth, and that a principal objective is the continuing development of the
orderly underlying conditions that are necessary for financial and economic
stability, each member undertakes to collaborate with the Fund and other
members to assure orderly exchange arrangements and to promote a stable
system of exchange rates. In particular, each member shall:

Section 1. General obligations of members

Obligations Regarding Exchange Arrangements

Article IV

(a) Action by a member with respect to its currency under this Article
shall be deemed to apply to the separate currencies of all territories in
respect of which the member has accepted this Agreement under Article XXXI,
Section 2(g) unless the member declares that its action relates either to
the metropolitan currency alone, or only to one or more specified separate
currencies, or to the metropolitan currency and one or more specified separate currencies.

Section 5. Separate currencies within a member’s territories

The Fund may determine, by an eighty-five percent majority of the total
voting power, that international economic conditions permit the introduction
of a widespread system of exchange arrangements based on stable but
adjustable par values. The Fund shall make the determination on the basis
of the underlying stability of the world economy, and for this purpose
shall take into account price movements and rates of expansion in the
economies of members. The determination shall be made in light of the evolution of the international monetary system, with particular reference to
sources of liquidity, and, in order to ensure the effective operation of a
system of par values, to arrangements under which both members in surplus
and members in deficit in their balances of payments take prompt, effective, and symmetrical action to achieve adjustment, as well as to arrangements for intervention and the treatment of imbalances. Upon making such
determination, the Fund shall notify members that the provisions of
Schedule C apply.

Section 4. Par values

(b) In order to fulfill its functions under (a) above, the Fund shall
exercise firm surveillance over the exchange rate policies of members, and
shall adopt specific principles for the guidance of all members with
respect to those policies. Each member shall provide the Fund with the
information necessary for such surveillance, and, when requested by the
Fund, shall consult with it on the member’s exchange rate policies. The
principles adopted by the Fund shall be consistent with cooperative
arrangements by which members maintain the value of their currencies in
relation to the value of the currency or currencies of other members, as
well as with other exchange arrangements of a member’s choice consistent
with the purposes of the Fund and Section 1 of this Article. These principles shall respect the domestic social and political policies of members,
and in applying these principles the Fund shall pay due regard to the circumstances of members.

(a) The Fund shall oversee the international monetary system in order to
ensure its effective operation, and shall oversee the compliance of each
member with its obligations under Section 1 of this Article.

Section 3. Surveillance over exchange arrangements

(c) To accord with the development of the international monetary system,
the Fund, by an eighty-five percent majority of the total voting power, may
make provision for general exchange arrangements without limiting the right
of members to have exchange arrangements of their choice consistent with
the purposes of the Fund and the obligations under Section 1 of this
Article.

Section 4. Substitution of securities for currency

The Fund shall accept from any member, in place of any part of the member’s currency in the General Resources Account which in the judgment of
the Fund is not needed for its operations and transactions, notes or similar obligations issued by the member or the depository designated by the
member under Article XIII, Section 2, which shall be non-negotiable, noninterest bearing and payable at their face value on demand by crediting the
account of the Fund in the designated depository. This Section shall apply
not only to currency subscribed by members but also to any currency otherwise due to, or acquired by, the Fund and to be placed in the General
Resources Account.

cies in relation to the value of the currency or currencies of other members, or (iii) other exchange arrangements of a member’s choice.

required for any decision under (a) above, except for the determination of
a period and the specification of currencies under that provision.
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(iv) the Fund has not previously declared under Section 5 of this
Article, Article VI, Section 1, or Article XXVI, Section 2(a) that the member desiring to purchase is ineligible to use the general resources of the
Fund.

(iii) the proposed purchase would be a reserve tranche purchase, or
would not cause the Fund’s holdings of the purchasing member’s currency to
exceed two hundred percent of its quota;

(ii) the member represents that it has a need to make the purchase
because of its balance of payments or its reserve position or developments
in its reserves;

(i) the member’s use of the general resources of the Fund would be in
accordance with the provisions of this Agreement and the policies adopted
under them;

(b) A member shall be entitled to purchase the currencies of other members from the Fund in exchange for an equivalent amount of its own currency
subject to the following conditions:

(a) The Fund shall adopt policies on the use of its general resources,
including policies on stand-by or similar arrangements, and may adopt special policies for special balance of payments problems, that will assist
members to solve their balance of payments problems in a manner consistent
with the provisions of this Agreement and that will establish adequate
safeguards for the temporary use of the general resources of the Fund.

(b) If requested, the Fund may decide to perform financial and technical
services, including the administration of resources contributed by members,
that are consistent with the purposes of the Fund. Operations involved in
the performance of such financial services shall not be on the account of
the Fund. Services under this subsection shall not impose any obligation on
a member without its consent.
Section 3. Conditions governing use of the Fund’s general resources

(a) Except as otherwise provided in this Agreement, transactions on the
account of the Fund shall be limited to transactions for the purpose of
supplying a member, on the initiative of such member, with special drawing
rights or the currencies of other members from the general resources of the
Fund, which shall be held in the General Resources Account, in exchange for
the currency of the member desiring to make the purchase.

Section 2. Limitation on the Fund’s operations and transactions

Each member shall deal with the Fund only through its Treasury, central
bank, stabilization fund, or other similar fiscal agency, and the Fund
shall deal only with or through the same agencies.

Section 1. Agencies dealing with the Fund

Operations and Transactions of the Fund

Article V

(b) Action by the Fund under this Article shall be deemed to relate to
all currencies of a member referred to in (a) above unless the Fund
declares otherwise.

Section 5. Ineligibility to use the Fund’s general resources

The Fund may in its discretion, and on terms which safeguard its interests, waive any of the conditions prescribed in Section 3(b)(iii) and (iv)
of this Article, especially in the case of members with a record of avoiding large or continuous use of the Fund’s general resources. In making a
waiver it shall take into consideration periodic or exceptional requirements of the member requesting the waiver. The Fund shall also take into
consideration a member’s willingness to pledge as collateral security
acceptable assets having a value sufficient in the opinion of the Fund to
protect its interests and may require as a condition of waiver the pledge
of such collateral security.

Section 4. Waiver of conditions

(f) Under policies and procedures which it shall adopt, the Fund may agree
to provide a participant making a purchase in accordance with this Section
with special drawing rights instead of the currencies of other members.

(iv) A member purchasing from the Fund the freely usable currency of
another member and wishing to exchange it at the time of purchase for
another freely usable currency shall make the exchange with the other member if requested by that member. The exchange shall be made for a freely
usable currency selected by the other member at the rate of exchange
referred to in (i) above.

(iii) An exchange under (i) above of a currency that is not freely
usable shall be made by the member whose currency is purchased unless that
member and the purchasing member agree on another procedure.

(ii) Each member whose currency is purchased from the Fund or is
obtained in exchange for currency purchased from the Fund shall collaborate
with the Fund and other members to enable such balances of its currency to
be exchanged, at the time of purchase, for the freely usable currencies of
other members.

(e) (i) Each member shall ensure that balances of its currency purchased
from the Fund are balances of a freely usable currency or can be exchanged
at the time of purchase for a freely usable currency of its choice at an
exchange rate between the two currencies equivalent to the exchange rate
between them on the basis of Article XIX, Section 7(a).

(d) The Fund shall adopt policies and procedures on the selection of currencies to be sold that take into account, in consultation with members,
the balance of payments and reserve position of members and developments in
the exchange markets, as well as the desirability of promoting over time
balanced positions in the Fund, provided that if a member represents that
it is proposing to purchase the currency of another member because the purchasing member wishes to obtain an equivalent amount of its own currency
offered by the other member, it shall be entitled to purchase the currency
of the other member unless the Fund has given notice under Article VII,
Section 3 that its holdings of the currency have become scarce.

(c) The Fund shall examine a request for a purchase to determine whether
the proposed purchase would be consistent with the provisions of this
Agreement and the policies adopted under them, provided that requests for
reserve tranche purchases shall not be subject to challenge.
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(d) The Fund, by an eighty-five percent majority of the total voting power,
may adopt periods other than those that apply in accordance with (c) above,
which shall be the same for all members, for the repurchase of holdings of
currency acquired by the Fund pursuant to a special policy on the use of
its general resources.

(c) A member that has made a purchase under Section 3 of this Article shall
repurchase the Fund’s holdings of its currency that result from the purchase and are subject to charges under Section 8(b) of this Article not
later than five years after the date on which the purchase was made. The
Fund may prescribe that repurchase shall be made by a member in installments during the period beginning three years and ending five years after
the date of a purchase. The Fund, by an eighty-five percent majority of the
total voting power, may change the periods for repurchase under this subsection, and any period so adopted shall apply to all members.

(b) A member that has made a purchase under Section 3 of this Article will
be expected normally, as its balance of payments and reserve position
improves, to repurchase the Fund’s holdings of its currency that result
from the purchase and are subject to charges under Section 8(b) of this
Article. A member shall repurchase these holdings if, in accordance with
policies on repurchase that the Fund shall adopt and after consultation
with the member, the Fund represents to the member that it should repurchase because of an improvement in its balance of payments and reserve
position.

(a) A member shall be entitled to repurchase at any time the Fund’s holdings of its currency that are subject to charges under Section 8(b) of this
Article.

Section 7. Repurchase by a member of its currency held by the Fund

(c) The currencies provided or accepted by the Fund under this Section
shall be selected in accordance with policies that take into account the
principles of Section 3(d) or 7(i) of this Article. The Fund may enter into
transactions under this Section only if a member whose currency is provided
or accepted by the Fund concurs in that use of its currency.

(b) The Fund may provide a participant, at its request, with special drawing rights for an equivalent amount of the currencies of other members. The
Fund’s holdings of a member’s currency shall not be increased as a result
of these transactions above the level at which the holdings would be subject to charges under Section 8(b)(ii) of this Article.

(a) The Fund may accept special drawing rights offered by a participant in
exchange for an equivalent amount of the currencies of other members.

Section 6. Other purchases and sales of special drawing rights by the Fund

Whenever the Fund is of the opinion that any member is using the general
resources of the Fund in a manner contrary to the purposes of the Fund, it
shall present to the member a report setting forth the views of the Fund
and prescribing a suitable time for reply. After presenting such a report
to a member, the Fund may limit the use of its general resources by the
member. If no reply to the report is received from the member within the
prescribed time, or if the reply received is unsatisfactory, the Fund may
continue to limit the member’s use of the general resources of the Fund or
may, after giving reasonable notice to the member, declare it ineligible to
use the general resources of the Fund.

(iv) If a repurchasing member wishes to obtain, at the time of the
repurchase, the freely usable currency of another member specified by the
Fund under (i) above, it shall, if requested by the other member, obtain
the currency from the other member in exchange for a freely usable currency
at the rate of exchange referred to in (j)(i) above. The Fund may adopt
regulations on the freely usable currency to be provided in an exchange.

(iii) An exchange under (j)(i) above shall be made with the member
whose currency is specified unless that member and the repurchasing member
agree on another procedure.

(j) (i) If a member’s currency specified by the Fund under (i) above is
not a freely usable currency, the member shall ensure that the repurchasing
member can obtain it at the time of the repurchase in exchange for a freely
usable currency selected by the member whose currency has been specified.
An exchange of currency under this provision shall take place at an
exchange rate between the two currencies equivalent to the exchange rate
between them on the basis of Article XIX, Section 7(a).
(ii) Each member whose currency is specified by the Fund for repurchase shall collaborate with the Fund and other members to enable repurchasing members, at the time of the repurchase, to obtain the specified
currency in exchange for the freely usable currencies of other members.

(i) All repurchases under this Section shall be made with special
drawing rights or with the currencies of other members specified by the
Fund. The Fund shall adopt policies and procedures with regard to the currencies to be used by members in making repurchases that take into account
the principles in Section 3(d) of this Article. The Fund’s holdings of a
member’s currency that is used in repurchase shall not be increased by the
repurchase above the level at which they would be subject to charges under
Section 8(b)(ii) of this Article.

(h) The Fund’s policies under Section 3(d) of this Article may be supplemented by policies under which the Fund may decide after consultation with
a member to sell under Section 3(b) of this Article its holdings of the
member’s currency that have not been repurchased in accordance with this
Section 7, without prejudice to any action that the Fund may be authorized
to take under any other provision of this Agreement.

(g) The Fund, on the request of a member, may postpone the date of discharge of a repurchase obligation, but not beyond the maximum period under
(c) or (d) above or under policies adopted by the Fund under (e) above,
unless the Fund determines, by a seventy percent majority of the total voting power, that a longer period for repurchase which is consistent with the
temporary use of the general resources of the Fund is justified because
discharge on the due date would result in exceptional hardship for the member.

(f) A decision prescribing that under a policy on the use of the general
resources of the Fund the period for repurchase under (c) or (d) above
shall be shorter than the one in effect under the policy shall apply only
to holdings acquired by the Fund subsequent to the effective date of the
decision.

(e) A member shall repurchase, in accordance with policies that the Fund
shall adopt by a seventy percent majority of the total voting power, the
Fund’s holdings of its currency that are not acquired as a result of purchases and are subject to charges under Section 8(b)(ii) of this Article.
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(b) The percentage of quota applying for the purposes of (a) above shall
be:

(a) The Fund shall pay remuneration on the amount by which the percentage
of quota prescribed under (b) or (c) below exceeds the Fund’s average daily
balances of a member’s currency held in the General Resources Account other
than balances acquired under a policy that has been the subject of an
exclusion under Article XXX(c). The rate of remuneration, which shall be
determined by the Fund by a seventy percent majority of the total voting
power, shall be the same for all members and shall be not more than, nor
less than four-fifths of, the rate of interest under Article XX, Section 3.
In establishing the rate of remuneration, the Fund shall take into account
the rates of charge under Article V, Section 8(b).

Section 9. Remuneration

(e) A member shall pay all charges in special drawing rights, provided that
in exceptional circumstances the Fund may permit a member to pay charges in
the currencies of other members specified by the Fund, after consultation
with them, or in its own currency. The Fund’s holdings of a member’s currency shall not be increased as a result of payments by other members under
this provision above the level at which they would be subject to charges
under (b)(ii) above.

(d) A seventy percent majority of the total voting power shall be required
for the determination of the rates of charge under (a) and (b) above, which
shall be uniform for all members, and under (c) above.

(c) If a member fails to make a repurchase required under Section 7 of this
Article, the Fund, after consultation with the member on the reduction of
the Fund’s holdings of its currency, may impose such charges as the Fund
deems appropriate on its holdings of the member’s currency that should have
been repurchased.

(ii) exceed the amount of the member’s quota after excluding any balances referred to in (i) above.
The rates of charge normally shall rise at intervals during the period in
which the balances are held.

(i) have been acquired under a policy that has been the subject of an
exclusion under Article XXX(c), or

(b) The Fund shall levy charges on its average daily balances of a member’s
currency held in the General Resources Account to the extent that they

(ii) The Fund may levy a charge for stand-by or similar arrangements.
The Fund may decide that the charge for an arrangement shall be offset
against the service charge levied under (i) above on purchases under the
arrangement.

(a) (i) The Fund shall levy a service charge on the purchase by a member
of special drawing rights or the currency of another member held in the
General Resources Account in exchange for its own currency, provided that
the Fund may levy a lower service charge on reserve tranche purchases than
on other purchases. The service charge on reserve tranche purchases shall
not exceed one-half of one percent.

Section 8. Charges

(b) An adjustment in the Fund’s holdings of a member’s currency pursuant to
this Section shall be made on the occasion of the use of that currency in
an operation or transaction between the Fund and another member and at such
other times as the Fund may decide or the member may request. Payments to
or by the Fund in respect of an adjustment shall be made within a reasonable time, as determined by the Fund, after the date of adjustment, and at
any other time requested by the member.

(a) The value of the currencies of members held in the General Resources
Account shall be maintained in terms of the special drawing right in accordance with exchange rates under Article XIX, Section 7(a).

Section 11. Maintenance of value

(c) Computations for the determination of amounts of currency in relation
to quota for the purpose of applying the provisions of this Agreement shall
not include currency held in the Special Disbursement Account or in the
Investment Account.

(b) All computations relating to currencies of members for the purpose of
applying the provisions of this Agreement, except Article IV and Schedule
C, shall be at the rates at which the Fund accounts for these currencies in
accordance with Section 11 of this Article.

(a) The value of the Fund’s assets held in the accounts of the General
Department shall be expressed in terms of the special drawing right.

Section 10. Computations

(d) Remuneration shall be paid in special drawing rights, provided that
either the Fund or the member may decide that the payment to the member
shall be made in its own currency.

(i) a percentage, not in excess of one hundred percent, that shall be
determined for each member on the basis of the same criteria for all members, or
(ii) one hundred percent for all members.

(c) The Fund, by a seventy percent majority of the total voting power, may
raise the latest percentage of quota applying for the purposes of (a) above
to each member to:

(iii) the amounts it has received from the Fund in currency or special
drawing rights under Article III, Section 3(c) since the date applicable
under (b)(i) above.

(ii) the amounts it has paid to the Fund in currency or special drawing rights under Article III, Section 3(a) since the date applicable under
(b)(i) above; and minus

(i) for each member that became a member before the second amendment
of this Agreement, a percentage of quota corresponding to seventy-five percent of its quota on the date of the second amendment of this Agreement,
and for each member that became a member after the date of the second
amendment of this Agreement, a percentage of quota calculated by dividing
the total of the amounts corresponding to the percentages of quota that
apply to the other members on the date on which the member became a member
by the total of the quotas of the other members on the same date; plus
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(f) Whenever under (c) above the Fund sells gold held by it on the date of
the second amendment of this Agreement, an amount of the proceeds equivalent at the time of sale to one special drawing right per 0.888 671 gram of
fine gold shall be placed in the General Resources Account and, except as
the Fund may decide otherwise under (g) below, any excess shall be held in
the Special Disbursement Account. The assets held in the Special
Disbursement Account shall be held separately from the other accounts of
the General Department, and may be used at any time:

(e) The Fund may sell gold held by it on the date of the second amendment
of this Agreement to those members that were members on August 31, 1975 and
that agree to buy it, in proportion to their quotas on that date. If the
Fund intends to sell gold under (c) above for the purpose of (f)(ii) below,
it may sell to each developing member that agrees to buy it that portion of
the gold which, if sold under (c) above, would have produced the excess
that could have been distributed to it under (f)(iii) below. The gold that
would be sold under this provision to a member that has been declared ineligible to use the general resources of the Fund under Section 5 of this
Article shall be sold to it when the ineligibility ceases, unless the Fund
decides to make the sale sooner. The sale of gold to a member under this
subsection (e) shall be made in exchange for its currency and at a price
equivalent at the time of sale to one special drawing right per 0.888 671
gram of fine gold.

(d) The Fund may accept payments from a member in gold instead of special
drawing rights or currency in any operations or transactions under this
Agreement. Payments to the Fund under thisprovision shall be at a price
agreed for each operation or transaction on the basis of prices in the market.

(c) The Fund may sell gold for the currency of any member after consulting
the member for whose currency the gold is sold, provided that the Fund’s
holdings of a member’s currency held in the General Resources Account shall
not be increased by the sale above the level at which they would be subject
to charges under Section 8(b)(ii) of this Article without the concurrence
of the member, and provided that, at the request of the member, the Fund at
the time of sale shall exchange for the currency of another member such
part of the currency received as would prevent such an increase. The
exchange of a currency for the currency of another member shall be made
after consultation with that member, and shall not increase the Fund’s
holdings of that member’s currency above the level at which they would be
subject to charges under Section 8(b)(ii) of this Article. The Fund shall
adopt policies and procedures with regard to exchanges that take into
account the principles applied under Section 7(i) of this Article. Sales
under this provision to a member shall be at a price agreed for each transaction on the basis of prices in the market.

(b) Decisions of the Fund to engage in operations or transactions under
(c), (d), and (e) below shall be made by an eighty-five percent majority of
the total voting power.

(a) The Fund shall be guided in all its policies and decisions under this
Section by the objectives set forth in Article VIII, Section 7 and by the
objective of avoiding the management of the price, or the establishment of
a fixed price, in the gold market.

Section 12. Other operations and transactions

Capital Transfers

Article VI

(j) The Special Disbursement Account shall be terminated in the event of
the liquidation of the Fund and may be terminated prior to liquidation of
the Fund by a seventy percent majority of the total voting power. Upon termination of the account because of the liquidation of the Fund, any assets
in this account shall be distributed in accordance with the provisions of
Schedule K. Upon termination prior to liquidation of the Fund, any assets
in this account shall be transferred to the General Resources Account for
immediate use in operations and transactions. The Fund, by a seventy percent majority of the total voting power, shall adopt rules and regulations
for the administration of the Special Disbursement Account.

(i) The General Resources Account shall be reimbursed from time to
time in respect of the expenses of administration of the Special
Disbursement Account paid from the General Resources Account by transfers
from the Special Disbursement Account on the basis of a reasonable estimate
of such expenses.

(h) Pending uses specified under (f) above, the Fund may invest a member’s
currency held in the Special Disbursement Account in marketable obligations
of that member or in marketable obligations of international financial
organizations. The income of investment and interest received under (f)(ii)
above shall be placed in the Special Disbursement Account. No investment
shall be made without the concurrence of the member whose currency is used
to make the investment. The Fund shall invest only in obligations denominated in special drawing rights or in the currency used for investment.

(g) The Fund may decide, by an eighty-five percent majority of the total
voting power, to transfer a part of the excess referred to in (f) above to
the Investment Account for use pursuant to the provisions of Article XII,
Section 6(f).

(iii) for distribution to those developing members that were members
on August 31, 1975, in proportion to their quotas on that date, of such
part of the assets that the Fund decides to use for the purposes of (ii)
above as corresponds to the proportion of the quotas of these members on
the date of distribution to the total of the quotas of all members on the
same date, provided that the distribution under this provision to a member
that has been declared ineligible to use the general resources of the Fund
under Section 5 of this Article shall be made when the ineligibility ceases, unless the Fund decides to make the distribution sooner.
Decisions to use assets pursuant to (i) above shall be taken by a seventy
percent majority of the total voting power, and decisions pursuant to (ii)
and (iii) above shall be taken by an eighty-five percent majority of the
total voting power.

(ii) for operations and transactions that are not authorized by other
provisions of this Agreement but are consistent with the purposes of the
Fund. Under this subsection (f)(ii) balance of payments assistance may be
made available on special terms to developing members in difficult circumstances, and for this purpose the Fund shall take into account the level of
per capita income;

(i) to make transfers to the General Resources Account for immediate
use in operations and transactions authorized by provisions of this
Agreement other than this Section;

76

If the Fund finds that a general scarcity of a particular currency is

Section 2. General scarcity of currency

(i) propose to the member that, on terms and conditions agreed between
the Fund and the member, the latter lend its currency to the Fund or that,
with the concurrence of the member, the Fund borrow such currency from some
other source either within or outside the territories of the member, but no
member shall be under any obligation to make such loans to the Fund or to
concur in the borrowing of its currency by the Fund from any other source;
(ii) require the member, if it is a participant, to sell its currency
to the Fund for special drawing rights held in the General Resources
Account, subject to Article XIX, Section 4. In replenishing with special
drawing rights, the Fund shall pay due regard to the principles of designation under Article XIX,
Section 5.

Section 1. Measures to replenish the Fund’s holdings of currencies
The Fund may, if it deems such action appropriate to replenish its holdings of any member’s currency in the General Resources. Replenishment and
Scarce CurrenciesAccount needed in connection with its transactions, take
either or both of the following steps:

Replenishment and Scarce Currencies

Article VII

Members may exercise such controls as are necessary to regulate international capital movements, but no member may exercise these controls in a
manner which will restrict payments for current transactions or which will
unduly delay transfers of funds in settlement of commitments, except as
provided in Article VII, Section 3(b) and in Article XIV, Section 2.

Section 3. Controls of capital transfers

A member shall be entitled to make reserve tranche purchases to meet capital transfers.

Section 2. Special provisions for capital transfers

(ii) to affect capital movements which are met out of a member’s own
resources, but members undertake that such capital movements will be in
accordance with the purposes of the Fund.

(i) to prevent the use of the general resources of the Fund for capital transactions of reasonable amount required for the expansion of exports
or in the ordinary course of trade, banking, or other business; or

(b) Nothing in this Section shall be deemed:

(a) A member may not use the Fund’s general resources to meet a large or
sustained outflow of capital except as provided in Section 2 of this
Article, and the Fund may request a member to exercise controls to prevent
such use of the general resources of the Fund. If, after receiving such a
request, a member fails to exercise appropriate controls, the Fund may
declare the member ineligible to use the general resources of the Fund.

Section 1. Use of the Fund’s general resources for capital transfers

(b) Exchange contracts which involve the currency of any member and which

(a) Subject to the provisions of Article VII, Section 3(b) and Article XIV,
Section 2, no member shall, without the approval of the Fund, impose
restrictions on the making of payments and transfers for current international transactions.

Section 2. Avoidance of restrictions on current payments

In addition to the obligations assumed under other articles of this
Agreement, each member undertakes the obligations set out in this Article.

Section 1. Introduction

General Obligations of Members

Article VIII

Members agree not to invoke the obligations of any engagements entered
into with other members prior to this Agreement in such manner as will prevent the operation of the provisions of this Article.

Section 5. Effect of other international agreements on restrictions

Any member imposing restrictions in respect of the currency of any other
member pursuant to the provisions of Section 3(b) of this Article shall
give sympathetic consideration to any representations by the other member
regarding the administration of such restrictions.

Section 4. Administration of restrictions

(c) The authorization under (b) above shall expire whenever the Fund formally declares the currency in question to be no longer scarce.

(b) A formal declaration under (a) above shall operate as an authorization
to any member, after consultation with the Fund, temporarily to impose limitations on the freedom of exchange operations in the scarce currency.
Subject to the provisions of Article IV and Schedule C, the member shall
have complete jurisdiction in determining the nature of such limitations,
but they shall be no more restrictive than is necessary to limit the demand
for the scarce currency to the supply held by, or accruing to, the member
in question, and they shall be relaxed and removed as rapidly as conditions
permit.

(a) If it becomes evident to the Fund that the demand for a member’s currency seriously threatens the Fund’s ability to supply that currency, the
Fund, whether or not it has issued a report under Section 2 of this
Article, shall formally declare such currency scarce and shall thenceforth
apportion its existing and accruing supply of the scarce currency with due
regard to the relative needs of members, the general international economic
situation, and any other pertinent considerations. The Fund shall also
issue a report concerning its action.

Section 3. Scarcity of the Fund’s holdings

developing, the Fund may so inform members and may issue a report setting
forth the causes of the scarcity and containing recommendations designed to
bring it to an end. A representative of the member whose currency is
involved shall participate in the preparation of the report.
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(a) The Fund may require members to furnish it with such information as it

Section 5. Furnishing of information

(v) the member requested to make the purchase is for any reason not
entitled to buy currencies of other members from the Fund for its own currency.

(iv) the currency of the member requesting the purchase has been
declared scarce under Article VII, Section 3(a); or

(iii) the balances have been acquired contrary to the exchange regulations of the member which is asked to buy them; the currency of the member
requesting the purchase has been declared scarce under Article VII, Section
3(a); or

(ii) the balances have accumulated as a result of transactions effected before the removal by a member of restrictions maintained or imposed
under Article XIV, Section 2;

(i) the convertibility of the balances has been restricted consistently with Section 2 of this Article or Article VI, Section 3;

(b) The obligation in (a) above shall not apply when:

The buying member shall have the option to pay either in special drawing
rights, subject to Article XIX, Section 4, or in the currency of the member
making the request.

(ii) that their conversion is needed for making payments for current
transactions.

(i) that the balances to be bought have been recently acquired as a
result of current transactions; or

(a) Each member shall buy balances of its currency held by another member
if the latter, in requesting the purchase, represents:

Section 4. Convertibility of foreign-held balances

No member shall engage in, or permit any of its fiscal agencies referred
to in Article V, Section 1 to engage in, any discriminatory currency
arrangements or multiple currency practices, whether within or outside margins under Article IV or prescribed by or under Schedule C, except as
authorized under this Agreement or approved by the Fund. If such arrangements and practices are engaged in at the date when this Agreement enters
into force, the member concerned shall consult with the Fund as to their
progressive removal unless they are maintained or imposed under Article
XIV, Section 2, in which case the provisions of Section 3 of that Article
shall apply.

Section 3. Avoidance of discriminatory currency practices

are contrary to the exchange control regulations of that member maintained
or imposed consistently with this Agreement shall be unenforceable in the
territories of any member. In addition, members may, by mutual accord,
cooperate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and
regulations are consistent with this Agreement.

Where under this Agreement a member is authorized in the special or temporary circumstances specified in the Agreement to maintain or establish

Section 6. Consultation between members regarding existing international
agreements

(c) The Fund may arrange to obtain further information by agreement with
members. It shall act as a centre for the collection and exchange of information on monetary and financial problems, thus facilitating the preparation of studies designed to assist members in developing policies which
further the purposes of the Fund.

(b) In requesting information the Fund shall take into consideration the
varying ability of members to furnish the data requested. Members shall be
under no obligation to furnish information in such detail that the affairs
of individuals or corporations are disclosed. Members undertake, however,
to furnish the desired information in as detailed and accurate a manner as
is practicable and, so far as possible, to avoid mere estimates.

(xii) where official clearing arrangements exist, details of amounts
awaiting clearance in respect of commercial and financial transactions, and
of the length of time during which such arrears have been outstanding.

(xi) exchange controls, i.e., a comprehensive statement of exchange
controls in effect at the time of assuming membership in the Fund and
details of subsequent changes as they occur; and

(x) buying and selling rates for foreign currencies;

(ix) price indices, i.e., indices of commodity prices in wholesale and
retail markets and of export and import prices;

(viii) national income;

(vi) international balance of payments, including (1) trade in goods
and services, (2) gold transactions, (3) known capital transactions, and
(4) other items;
(vii) international investment position, i.e., investments within the
territories of the member owned abroad and investments abroad owned by persons in its territories so far as it is possible to furnish this information;

(v) total exports and imports of merchandise, in terms of local currency values, according to countries of destination and origin;

(iv) gold exports and imports according to countries of destination
and origin;

(iii) production of gold;

(ii) holdings at home and abroad by banking and financial agencies,
other than official agencies, of (1) gold, (2) foreign exchange;

(i) official holdings at home and abroad of (1) gold, (2) foreign
exchange;

deems necessary for its activities, including, as the minimum necessary for
the effective discharge of the Fund’s duties, national data on the following matters:
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To the extent necessary to carry out the activities provided for in this
Agreement, all property and assets of the Fund shall be free from restrictions, regulations, controls, and moratoria of any nature.

Section 6. Freedom of assets from restrictions

The archives of the Fund shall be inviolable.

Section 5. Immunity of archives

Property and assets of the Fund, wherever located and by whomsoever held,
shall be immune from search, requisition, confiscation, expropriation, or
any other form of seizure by executive or legislative action.

Section 4. Immunity from other action

The Fund, its property and its assets, wherever located and by whomsoever
held, shall enjoy immunity from every form of judicial process except to
the extent that it expressly waives its immunity for the purpose of any
proceedings or by the terms of any contract.

Section 3. Immunity from judicial process

(iii) to institute legal proceedings.

(ii) to acquire and dispose of immovable and movable property; and

The Fund shall possess full juridical personality, and in particular, the
capacity:
(i) to contract;

Section 2. Status of the Fund

To enable the Fund to fulfill the functions with which it is entrusted,
the status, immunities, and privileges set forth in this Article shall be
accorded to the Fund in the territories of each member.

Section 1. Purposes of Article

Status, Immunities, and Privileges

Article IX.

Each member undertakes to collaborate with the Fund and with other members in order to ensure that the policies of the member with respect to
reserve assets shall be consistent with the objectives of promoting better
international surveillance of international liquidity and making the special
drawing right the principal reserve asset in the international monetary
system.

Section 7. Obligation to collaborate regarding policies on reserve assets

restrictions on exchange transactions, and there are other engagements
between members entered into prior to this Agreement which conflict with
the application of such restrictions, the parties to such engagements shall
consult with one another with a view to making such mutually acceptable
adjustments as may be necessary. The provisions of this Article shall be
without prejudice to the operation of Article VII, Section 5.

Relations with Other International Organizations

Article X

Each member shall take such action as is necessary in its own territories
for the purpose of making effective in terms of its own law the principles
set forth in this Articleand shall inform the Fund of the detailed action
which it has taken.

Section 10. Application of Article

(ii) if the sole jurisdictional basis for such taxation is the place
or currency in which it is issued, made payable or paid, or the location of
any office or place of business maintained by the Fund.

(i) which discriminates against such obligation or security solely
because of its origin; or

(c) No taxation of any kind shall be levied on any obligation or security
issued by the Fund, including any dividend or interest thereon, by whomsoever held:

(b) No tax shall be levied on or in respect of salaries and emoluments
paid by the Fund to Executive Directors, Alternates, officers, or employees
of the Fund who are not local citizens, local subjects, or other local
nationals.

(a) The Fund, its assets, property, income, and its operations and transactions authorized by this Agreement shall be immune from all taxation and
from all customs duties. The Fund shall also be immune from liability for
the collection or payment of any tax or duty.

Section 9. Immunities from taxation

(iii) shall be granted the same treatment in respect of traveling
facilities as is accorded by members to representatives, officials, and
employees of comparable rank of other members.

(ii) not being local nationals, shall be granted the same immunities
from immigration restrictions, alien registration requirements, and national
service obligations and the same facilities as regards exchange restrictions as are accorded by members to the representatives, officials, and
employees of comparable rank of other members; and

(i) shall be immune from legal process with respect to acts performed
by them in their official capacity except when the Fund waives this immunity;

All Governors, Executive Directors, Alternates, members of committees,
representatives appointed under Article XII, Section 3(j), advisors of any
of the foregoing persons, officers, and employees of the Fund:

Section 8. Immunities and privileges of officers and employees

The official communications of the Fund shall be accorded by members the
same treatment as the official communications of other members.

Section 7. Privilege for communications
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(c) If, at the second regular election of Executive Directors and there-

(b) The Board of Governors may delegate to the Executive Board authority to

Section 2. Board of Governors

(a) All powers under this Agreement not conferred directly on the Board of
Governors, the Executive Board, or the Managing Director shall be vested in
the Board of Governors. The Board of Governors shall consist of one
Governor and one Alternate appointed by each member in such manner as it
may determine. Each Governor and each Alternate shall serve until a new
appointment is made. No Alternate may vote except in the absence of his
principal. The Board of Governors shall select one of the Governors as
Chairman.

(b) The Executive Board shall consist of Executive Directors with the
Managing Director as chairman. Of the Executive Directors:

(a) The Executive Board shall be responsible for conducting the business of
the Fund, and for this purpose shall exercise all the powers delegated to
it by the Board of Governors.

Section 3. Executive Board

(j) The Board of Governors and the Executive Board may appoint such committees as they deem advisable. Membership of committees need not be limited
to Governors or Executive Directors or their Alternates.

(i) The Board of Governors shall determine the remuneration to be paid
to the Executive Directors and their Alternates and the salary and terms of
the contract of service of the Managing Director.

(h) Governors and Alternates shall serve as such without compensation from
the Fund, but the Fund may pay them reasonable expenses incurred in attending meetings.

(g) The Board of Governors, and the Executive Board to the extent authorized, may adopt such rules and regulations as may be necessary or appropriate to conduct the business of the Fund.

(f) The Board of Governors may by regulation establish a procedure whereby
the Executive Board, when it deems such action to be in the best interests
of the Fund, may obtain a vote of the Governors on a specific question
without calling a meeting of the Board of Governors.

(e) Each Governor shall be entitled to cast the number of votes allotted
under Section 5 of this Article to the member appointing him.

(d) A quorum for any meeting of the Board of Governors shall be a majority
of the Governors having not less than two-thirds of the total voting power.

(c) The Board of Governors shall hold such meetings as may be provided for
by the Board of Governors or called by the Executive Board. Meetings of the
Board of Governors shall be called whenever requested by fifteen members or
by members having one-quarter of the total voting power.

exercise any powers of the Board of Governors, except the powers conferred
directly by this Agreement on the Board of Governors.

(i) five shall be appointed by the five members having the largest
quotas; and
(ii) fifteen shall be elected by the other members.
For the purpose of each regular election of Executive Directors, the Board
of Governors, by an eighty-five percent majority of the total voting power,
may increase or decrease the number of Executive Directors in (ii) above.
The number of Executive Directors in (ii) above shall be reduced by one or
two, as the case may be, if Executive Directors are appointed under (c)
below, unless the Board of Governors decides, by an eighty-five percent
majority of the total voting power, that this reduction would hinder the
effective discharge of the functions of the Executive Board or of Executive
Directors or would threaten to upset a desirable balance in the Executive
Board.

The Fund shall have a Board of Governors, an Executive Board, a Managing
Director, and a staff, and a Council if the Board of Governors decides, by
an eighty-five percent majority of the total voting power, that the provisions of Schedule D shall be applied.

Section 1. Structure of the Fund

Organization and Management

Article XII

Nothing in this Agreement shall affect the right of any member to impose
restrictions on exchange transactions with non-members or with persons in
their territories unless the Fund finds that such restrictions prejudice
the interests of members and are contrary to the purposes of the Fund.

Section 2. Restrictions on transactions with non-member countries

(iii) to cooperate with the Fund with a view to the application in its
territories of appropriate measures to prevent transactions with non-members
or with persons in their territories which would be contrary to the provisions of this Agreement or the purposes of the Fund.

(ii) not to cooperate with a non-member or with persons in a non-member’s territories in practices which would be contrary to the provisions of
this Agreement or the purposes of the Fund; and

(i) not to engage in, nor to permit any of its fiscal agencies
referred to in Article V, Section 1 to engage in, any transactions with a
non-member or with persons in a non-member’s territories which would be
contrary to the provisions of this Agreement or the purposes of the Fund;

Each member undertakes:

Section 1. Undertakings regarding relations with non-member countries

Relations with Non-Member Countries

Article XI

The Fund shall cooperate within the terms of this Agreement with any general international organization and with public international organizations
having specialized responsibilities in related fields. Any arrangements for
such cooperation which would involve a modification of any provision of
this Agreement may be effected only after amendment to this Agreement under
Article XXVIII.
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(v) When the suspension of the voting rights of a member is terminated
under Article XXVI, Section 2(b), and the member is not entitled to appoint
an Executive Director, the member may agree with all the members that have
elected an Executive Director that the number of votes allotted to that

(iv) When the provisions of Section 5(b) of this Article
ble, the votes which an Executive Director would otherwise be
cast shall be increased or decreased correspondingly. All the
an Executive Director is entitled to cast shall be cast as a

(iii) Each elected Executive Director shall be entitled to cast the
number of votes which counted towards his election.

(ii) If the votes allotted to a member that appoints an Executive
Director under (c) above were cast by an Executive Director together with
the votes allotted to other members as a result of the last regular election of Executive Directors, the member may agree with each of the other
members that the number of votes allotted to it shall be cast by the
appointed Executive Director. A member making such an agreement shall not
participate in the election of Executive Directors.

(i) (i) Each appointed Executive Director shall be entitled to cast the
number of votes allotted under Section 5 of this Article to the member
appointing him.

(h) A quorum for any meeting of the Executive Board shall be a majority of
the Executive Directors having not less than one-half of the total voting
power.

(g) The Executive Board shall function in continuous session at the principal office of the Fund and shall meet as often as the business of the Fund
may require.

(f) Executive Directors shall continue in office until their successors are
appointed or elected. If the office of an elected Executive Director
becomes vacant more than ninety days before the end of his term, another
Executive Director shall be elected for the remainder of the term by the
members that elected the former Executive Director. A majority of the votes
cast shall be required for election. While the office remains vacant, the
Alternate of the former Executive Director shall exercise his powers,
except that of appointing an Alternate.

(e) Each Executive Director shall appoint an Alternate with full power to
act for him when he is not present. When the Executive Directors appointing
them are present, Alternates may participate in meetings but may not vote.

(d) Elections of elective Executive Directors shall be conducted at intervals of two years in accordance with the provisions of Schedule E, supplemented by such regulations as the Fund deems appropriate. For each regular
election of Executive Directors, the Board of Governors may issue regulations making changes in the proportion of votes required to elect Executive
Directors under the provisions of Schedule E.

after, the members entitled to appoint Executive Directors under (b)(i)
above do not include the two members, the holdings of whose currencies by
the Fund in the General Resources Account have been, on the average over
the preceding two years, reduced below their quotas by the largest absolute
amounts in terms of the special drawing right, either one or both of such
members, as the case may be, may appoint an Executive Director.

(c) Except as otherwise specifically provided, all decisions of the Fund

(b) Whenever voting is required under Article V, Section 4 or 5, each member shall have the number of votes to which it is entitled under (a) above
adjusted
(i) by the addition of one vote for the equivalent of each four hundred thousand special drawing rights of net sales of its currency from the
general resources of the Fund up to the date when the vote is taken, or
(ii) by the subtraction of one vote for the equivalent of each four
hundred thousand special drawing rights of its net purchases under Article
V, Section 3(b) and ( f ) up to the date when the vote is taken,
provided that neither net purchases nor net sales shall be deemed at any
time to exceed an amount equal to the quota of the member involved.

(a) Each member shall have two hundred fifty votes plus one additional vote
for each part of its quota equivalent to one hundred thousand special drawing rights.

Section 5. Voting

(d) In appointing the staff the Managing Director shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting personnel on as wide a geographical basis as possible.

(c) The Managing Director and the staff of the Fund, in the discharge of
their functions, shall owe their duty entirely to the Fund and to no other
authority. Each member of the Fund shall respect the international character of this duty and shall refrain from all attempts to influence any of
the staff in the discharge of these functions.

(b) The Managing Director shall be chief of the operating staff of the Fund
and shall conduct, under the direction of the Executive Board, the ordinary
business of the Fund. Subject to the general control of the Executive
Board, he shall be responsible for the organization, appointment, and dismissal of the staff of the Fund.

(a) The Executive Board shall select a Managing Director who shall not be a
Governor or an Executive Director. The Managing Director shall be chairman
of the Executive Board, but shall have no vote except a deciding vote in
case of an equal division. He may participate in meetings of the Board of
Governors, but shall not vote at such meetings. The Managing Director shall
cease to hold office when the Executive Board so decides.

Section 4. Managing Director and staff

(j) The Board of Governors shall adopt regulations under which a member not
entitled to appoint an Executive Director under (b) above may send a representative to attend any meeting of the Executive Board when a request made
by, or a matter particularly affecting, that member is under consideration.

member shall be cast by such Executive Director, provided that, if no regular election of Executive Directors has been conducted during the period of
the suspension, the Executive Director in whose election the member had
participated prior to the suspension, or his successor elected in accordance with paragraph 3(c) (i) of Schedule L or with (f) above, shall be
entitled to cast the number of votes allotted to the member. The member
shall be deemed to have participated in the election of the Executive
Director entitled to cast the number of votes allotted to the member.
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(vi) The Investment Account shall be terminated in the event of liquidation of the Fund and may be terminated, or the amount of the investment
may be reduced, prior to liquidation of the Fund by a seventy percent
majority of the total v
oting power. The Fund, by a seventy percent majority of the total voting
power, shall adopt rules and regulations regarding administration of the
Investment Account, which shall be consistent with (vii), (viii), and (ix)

(v) The Fund may use a member’s currency held in the Investment
Account to obtain the currencies needed to meet the expenses of conducting
the business of the Fund.

(iv) The income of investment may be invested in accordance with the
provisions of this subsection ( f ). Income not invested shall be held in
the Investment Account or may be used for meeting the expenses of conducting the business of the Fund.

(iii) The Fund may invest a member’s currency held in the Investment
Account in marketable obligations of that member or in marketable obligations of international financial organizations. No investment shall be made
without the concurrence of the member whose currency is used to make the
investment. The Fund shall invest only in obligations denominated in special drawing rights or in the currency used for investment.

(ii) The Fund may decide to transfer to the Investment Account a part
of the proceeds of the sale of gold in accordance with Article V, Section
12(g) and, by a seventy percent majority of the total voting power, may
decide to transfer to the Investment Account, for immediate investment,
currencies held in the General Resources Account. The amount of these
transfers shall not exceed the total amount of the general reserve and the
special reserve at the time of the decision.

(f) (i) The Fund may establish an Investment Account for the purposes of
this subsection ( f ). The assets of the Investment Account shall be held
separately from the other accounts of the General Department.

(e) Payments under (c) and (d ) above shall be made in special drawing
rights, provided that either the Fund or the member may decide that the
payment to the member shall be made in its own currency.

(d ) The Fund, by a seventy percent majority of the total voting power,
may decide at any time to distribute any part of the general reserve. Any
such distribution shall be made to all members in proportion to their quotas.

(c) If any distribution is made of the net income of any year, it shall be
made to all members in proportion to their quotas.

(b) The Fund may use the special reserve for any purpose for which it may
use the general reserve, except distribution.

The principal office of the Fund shall be located in the territory of the
member having the largest quota, and agencies or branch offices may be
established in the territories of other members.

Section 1. Location of offices

Offices and Depositories

Article XIII

The Fund shall at all times have the right to communicate its views
informally to any member on any matter arising under this Agreement. The
Fund may, by a seventy percent majority of the total voting power, decide
to publish a report made to a member regarding its monetary or economic
conditions and developments which directly tend to produce a serious disequilibrium in the international balance of payments of members. If the member is not entitled to appoint an Executive Director, it shall be entitled
to representation in accordance with Section 3(j) of this Article. The Fund
shall not publish a report involving changes in the fundamental structure
of the economic organization of members.

Section 8. Communication of views to members

(b) The Fund may publish such other reports as it deems desirable for carrying out its purposes.

Section 7. Publication of reports
(a) The Fund shall publish an annual report containing an audited statement
of its accounts, and shall issue, at intervals of three months or less, a
summary statement of its operations and transactions and its holdings of
special drawing rights, gold, and currencies of members.

(ix) On a reduction of the amount of the investment by the Fund, a
portion of the reduction corresponding to the proportion of the assets
transferred to the Investment Account under Article V, Section 12(g) to the
total of the assets transferred to this account shall be transferred to the
Special Disbursement Account if it has not been terminated, and the balance
of the reduction shall be transferred to the General Resources Account for
immediate use in operations and transactions.

(viii) Upon termination of the Investment Account prior to liquidation
of the Fund, a portion of the assets held in this account corresponding to
the proportion of the assets transferred to this account under Article V,
Section 12(g) to the total of the assets transferred to the account shall
be transferred to the Special Disbursement Account if it has not been terminated, and the balance of the assets held in the Investment Account shall
be transferred to the General Resources Account for immediate use in operations and transactions.

(vii) Upon termination of the Investment Account because of liquidation of the Fund, any assets in this account shall be distributed in accordance with the provisions of Schedule K, provided that a portion of these
assets corresponding to the proportion of the assets transferred to this
account under Article V, Section 12(g) to the total of the assets transferred to this account shall be deemed to be assets held in the Special
Disbursement Account and shall be distributed in accordance with Schedule
K, paragraph 2(a)(ii).

Section 6.
Reserves, distribution of net income, and investment

(a) The Fund shall determine annually what part of its net income shall be
placed to general reserve or special reserve, and what part, if any, shall
be distributed.

below.

shall be made by a majority of the votes cast.
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The Fund shall make annual reports on the restrictions in force under
Section 2 of this Article. Any member retaining any restrictions inconsistent with Article VIII, Sections 2, 3, or 4 shall consult the Fund annually
as to their further retention. The Fund may, if it deems such action neces-

Section 3. Action of the Fund relating to restrictions

A member that has notified the Fund that it intends to avail itself of
transitional arrangements under this provision may, notwithstanding the provisions of any other articles of this Agreement, maintain and adapt to
changing circumstances the restrictions on payments and transfers for current international transactions that were in effect on the date on which it
became a member. Members shall, however, have continuous regard in their
foreign exchange policies to the purposes of the Fund, and, as soon as conditions permit, they shall take all possible measures to develop such commercial and financial arrangements with other members as will facilitate
international payments and the promotion of a stable system of exchange
rates. In particular, members shall withdraw restrictions maintained under
this Section as soon as they are satisfied that they will be able, in the
absence of such restrictions, to settle their balance of payments in a manner which will not unduly encumber their access to the general resources of
the Fund.

Section 2. Exchange restrictions

Each member shall notify the Fund whether it intends to avail itself of
the transitional arrangements in Section 2 of this Article, or whether it
is prepared to accept the obligations of Article VIII, Sections 2, 3, and
4. A member availing itself of the transitional arrangements shall notify
the Fund as soon thereafter as it is prepared to accept these obligations.

Section 1. Notification to the Fund

Article XIV
Transitional Arrangements

Each member guarantees all assets of the Fund against loss resulting from
failure or default on the part of the depository designated by it.

Section 3. Guarantee of the Fund’s assets

(b) The Fund may hold other assets, including gold, in the depositories
designated by the five members having the largest quotas and in such other
designated depositories as the Fund may select. Initially, at least onehalf of the holdings of the Fund shall be held in the depository designated
by the member in whose territories the Fund has its principal office and at
least forty percent shall be held in the depositories designated by the
remaining four members referred to above. However, all transfers of gold by
the Fund shall be made with due regard to the costs of transport and anticipated requirements of the Fund. In an emergency the Executive Board may
transfer all or any part of the Fund’s gold holdings to any place where
they can be adequately protected.

(a) Each member shall designate its central bank as a depository for all
the Fund’s holdings of its currency, or if it has no central bank it shall
designate such other institution as may be acceptable to the Fund.

Section 2. Depositories

All changes in holdings of special drawing rights shall take effect only
when recorded by the Fund in the Special Drawing Rights Department.

Section 3. Recording and information

All assets and property of the Fund, except resources administered under
Article V, Section 2(b), shall be held in the General Department, provided
that assets and property acquired under Article XX, Section 2 and Articles
XXIV and XXV and Schedules H and I shall be held in the Special Drawing
Rights Department. Any assets or property held in one Department shall not
be available to discharge or meet the liabilities, obligations, or losses
of the Fund incurred in the conduct of the operations and transactions of
the other Department, except that the expenses of conducting the business
of the Special Drawing Rights Department shall be paid by the Fund from the
General Department which shall be reimbursed in special drawing rights from
time to time by assessments under Article XX, Section 4 made on the basis
of a reasonable estimate of such expenses.

Section 2. Separation of assets and property

All operations and transactions involving special drawing rights shall be
conducted through the Special Drawing Rights Department. All other operations and transactions on the account of the Fund authorized by or under
this Agreement shall be conducted through the General Department.
Operations and transactions pursuant to Article XVII, Section 2 shall be
conducted through the General Department as well as the Special Drawing
Rights Department.

Section 1. Separation of operations and transactions

General Department and Special Drawing Rights Department

Article XVI

Section 2. Valuation of the special drawing right
The method of valuation of the special drawing right shall be determined
by the Fund by a seventy percent majority of the total voting power, provided, however, that an eighty-five percent majority of the total voting
power shall be required for a change in the principle of valuation or a
fundamental change in the application of the principle in effect.

To meet the need, as and when it arises, for a supplement to existing
reserve assets, the Fund is authorized to allocate special drawing rights
to members that are participants in the Special Drawing Rights Department.

Section 1. Authority to allocate special drawing rights

Special Drawing Rights

Article XV

sary in exceptional circumstances, make representations to any member that
conditions are favorable for the withdrawal of any particular restriction,
or for the general abandonment of restrictions, inconsistent with the provisions of any other articles of this Agreement. The member shall be given
a suitable time to reply to such representations. If the Fund finds that
the member persists in maintaining restrictions which are inconsistent with
the purposes of the Fund, the member shall be subject to Article XXVI,
Section 2(a).
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(i) the duration of the basic period shall be other than five years;

(e) A participant shall receive allocations of special drawing rights made
pursuant to any decision to allocate unless:
(i) the Governor for the participant did not vote in favor of the
decision; and
(ii) the participant has notified the Fund in writing prior to the
first allocation of special drawing rights under that decision that it does

Section 1. Principles and considerations governing allocation and cancellation

(a) In all its decisions with respect to the allocation and cancellation of
special drawing rights the Fund shall seek to meet the long-term global

(d) A member that becomes a participant after a basic period starts shall
receive allocations beginning with the next basic period in which allocations are made after it becomes a participant unless the Fund decides that
the new participant shall start to receive allocations beginning with the
next allocation after it becomes a participant. If the Fund decides that a
member that becomes a participant during a basic period shall receive allocations during the remainder of that basic period and the participant was
not a member on the dates established under (b) or (c) above, the Fund
shall determine the basis on which these allocations to the participant
shall be made.

(iii) the basis for allocations or cancellations shall be the quotas
or net cumulative allocations on dates other than the dates of decisions to
allocate or cancel.

(ii) the allocations or cancellations shall take place at other than
yearly intervals; or

or

(c) In its decision for any basic period the Fund may provide, notwithstanding (a) and (b) above, that:

(b) The rates at which allocations are to be made shall be expressed as
percentages of quotas on the date of each decision to allocate. The rates
at which special drawing rights are to be cancelled shall be expressed as
percentages of net cumulative allocations of special drawing rights on the
date of each decision to cancel. The percentages shall be the same for all
participants.

(a) Decisions of the Fund to allocate or cancel special drawing rights
shall be made for basic periods which shall run consecutively and shall be
five years in duration. The first basic period shall begin on the date of
the first decision to allocate special drawing rights or such later date as
may be specified in that decision. Any allocations or cancellations shall
take place at yearly intervals.

Allocation and Cancellation of Special Drawing Rights

Article XVIII

(iii) the terms and conditions on which participants and the Fund
through the General Resources Account may enter into operations and transactions in special drawing rights with prescribed holders.
An eighty-five percent majority of the total voting power shall be required
for prescriptions under (i) above. The terms and conditions prescribed by
the Fund shall be consistent with the provisions of this Agreement and the
effective functioning of the Special Drawing Rights Department.

(ii) the terms and conditions on which prescribed holders may be permitted to hold special drawing rights and may accept and use them in operations and transactions with participants and other prescribed holders; and

(i) as holders, non-members, members that are non-participants, institutions that perform functions of a central bank for more than one member,
and other official entities;

The Fund may prescribe:

Section 3. Other holders

The Fund may hold special drawing rights in the General Resources Account
and may accept and use them in operations and transactions conducted
through the General Resources Account with participants in accordance with
the provisions of this Agreement or with prescribed holders in accordance
with the terms and conditions prescribed under Section 3 of this Article.

Section 2. Fund as a holder

Each member of the Fund that deposits with the Fund an instrument setting
forth that it undertakes all the obligations of a participant in the
Special Drawing Rights Department in accordance with its law and that it
has taken all steps necessary to enable it to carry out all of these obligations shall become a participant in the Special Drawing Rights Department
as of the date the instrument is deposited, except that no member shall
become a participant before the provisions of this Agreement pertaining
exclusively to the Special Drawing Rights Department have entered into
force and instruments have been deposited under this Section by members
that have at least seventy-five percent of the total of quotas.

Section 1. Participants
Section 2. Allocation and cancellation

(b) The first decision to allocate special drawing rights shall take into
account, as special considerations, a collective judgment that there is a
global need to supplement reserves, and the attainment of a better balance
of payments equilibrium, as well as the likelihood of a better working of
the adjustment process in the future.

Article XVII

Participants and Other Holders of Special Drawing Rights

need, as and when it arises, to supplement existing reserve assets in such
manner as will promote the attainment of its purposes and will avoid economic stagnation and deflation as well as excess demand and inflation in
the world.

Participants shall notify the Fund of the provisions of this Agreement
under which special drawing rights are used. The Fund may require participants to furnish it with such other information as it deems necessary for
its functions.
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Section 2. Operations and transactions between participants
(a) A participant shall be entitled to use its special drawing rights to
obtain an equivalent amount of currency from a participant designated under
Section 5 of this Article.

Section 3. Unexpected major developments

The Fund may change the rates or intervals of allocation or cancellation
during the rest of a basic period or change the length of a basic period or
start a new basic period, if at any time the Fund finds it desirable to do
so because of unexpected major developments.

(d) An eighty-five percent majority of the total voting power shall be

(iv) within six months of a request by the Board of Governors or the
Executive Board;
provided that, if under (i), (iii), or (iv) above the Managing Director
ascertains that there is no proposal which he considers to be consistent
with the provisions of Section 1 of this Article that has broad support
among participants in accordance with (b) above, he shall report to the
Board of Governors and to the Executive Board.

(iii) when, in accordance with Section 3 of this Article, he considers
that it would be desirable to change the rate or intervals of allocation or
cancellation or change the length of a basic period or start a new basic
period; or

(ii) if no decision has been taken with respect to allocation or cancellation for a basic period, whenever he is satisfied that the provisions
of (b) above have been met;

(c) The Fund may waive the expectation in (a) above in any transactions in
which a participant uses special drawing rights to obtain an equivalent
amount of currency from a participant designated under Section 5 of this
Article that would promote reconstitution by the other participant under
Section 6(a) of this Article; prevent or reduce a negative balance of the
other participant; or offset the effect of a failure by the other participant to fulfill the expectation in (a) above.

(b) The use of special drawing rights shall not be subject to challenge on
the basis of the expectation in (a) above, but the Fund may make representations to a participant that fails to fulfill this expectation. A participant that persists in failing to fulfill this expectation shall be subject
to Article XXIII, Section 2(b).

(a) In transactions under Section 2(a) of this Article, except as otherwise
provided in (c) below, a participant will be expected to use its special
drawing rights only if it has a need because of its balance of payments or
its reserve position or developments in its reserves, and not for the sole
purpose of changing the composition of its reserves.

Section 3. Requirement of need

(c) The Managing Director shall make proposals:

(i) not later than six months before the end of each basic period;

(d) The Fund may make representations to a participant that enters into any
operation or transaction under (b) or (c) above that in the judgment of the
Fund may be prejudicial to the process of designation according to the
principles of Section 5 of this Article or is otherwise inconsistent with
Article XXII. A participant that persists in entering into such operations
or transactions shall be subject to Article XXIII, Section 2(b).

(c) The Fund, by a seventy percent majority of the total voting power, may
prescribe operations in which a participant is authorized to engage in
agreement with another participant on such terms and conditions as the Fund
deems appropriate. The terms and conditions shall be consistent with the
effective functioning of the Special Drawing Rights Department and the
proper use of special drawing rights in accordance with this Agreement.

(b) A participant, in agreement with another participant, may use its special drawing rights to obtain an equivalent amount of currency from the
other participant.

(b) Before making any proposal, the Managing Director, after having satisfied himself that it will be consistent with the provisions of Section 1(a)
of this Article, shall conduct such consultations as will enable him to
ascertain that there is broad support among participants for the proposal.
In addition, before making a proposal for the first allocation, the
Managing Director shall satisfy himself that the provisions of Section 1(b)
of this Article have been met and that there is broad support among participants to begin allocations; he shall make a proposal for the first allocation as soon after the establishment of the Special Drawing Rights
Department as he is so satisfied.

(a) Decisions under Section 2(a), (b), and (c) or Section 3 of this Article
shall be made by the Board of Governors on the basis of proposals of the
Managing Director concurred in by the Executive Board.

Section 4. Decisions on allocations and cancellations

Special drawing rights may be used in the operations and transactions
authorized by or under this Agreement.

Section 1. Use of special drawing rights

Operations and Transactions in Special Drawing Rights

Article XIX

required for decisions under Section 2(a), (b), and (c) or Section 3 of
this Article except for decisions under Section 3 with respect to a
decrease in the rates of allocation.

(f) If on the effective date of any cancellation the amount of special
drawing rights held by a participant is less than its share of the special
drawing rights that are to be cancelled, the participant shall eliminate
its negative balance as promptly as its gross reserve position permits and
shall remain in consultation with the Fund for this purpose. Special drawing rights acquired by the participant after the effective date of the cancellation shall be applied against its negative balance and cancelled.

not wish special drawing rights to be allocated to it under the decision.
On the request of a participant, the Fund may decide to terminate the
effect of the notice with respect to allocations of special drawing rights
subsequent to the termination.
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(b) The rules for reconstitution may be reviewed at any time and new rules
shall be adopted if necessary. Unless new rules are adopted or a decision
is made to abrogate rules for reconstitution, the rules in force at the
time of review shall continue to apply. A seventy percent majority of the
total voting power shall be required for decisions to adopt, modify, or

(a) Participants that use their special drawing rights shall reconstitute
their holdings of them in accordance with the rules for reconstitution in
Schedule G or such rules as may be adopted under (b) below.

Section 6. Reconstitution

(c) The rules for designation may be reviewed at any time and new rules
shall be adopted if necessary. Unless new rules are adopted, the rules in
force at the time of the review shall continue to apply.

(b) In order to promote over time a balanced distribution of holdings of
special drawing rights under (a)(i) above, the Fund shall apply the rules
for designation in Schedule F or such rules as may be adopted under (c)
below.

(iii) In designating participants, the Fund normally shall give priority to those that need to acquire special drawing rights to meet the objectives of designation under (ii) above.

(ii) Participants shall be subject to designation in order to promote
reconstitution under Section 6(a) of this Article, to reduce negative balances in holdings of special drawing rights, or to offset the effect of
failures to fulfill the expectation in Section 3(a) of this Article.

(i) A participant shall be subject to designation if its balance of
payments and gross reserve position is sufficiently strong, but this will
not preclude the possibility that a participant with a strong reserve position will be designated even though it has a moderate balance of payments
deficit. Participants shall be designated in such manner as will promote
over time a balanced distribution of holdings of special drawing rights
among them.

(a) The Fund shall ensure that a participant will be able to use its special drawing rights by designating participants to provide currency for
specified amounts of special drawing rights for the purposes of Sections
2(a) and 4 of this Article. Designations shall be made in accordance with
the following general principles supplemented by such other principles as
the Fund may adopt from time to time:

Section 5. Designation of participants to provide currency

(b) A participant may provide currency in excess of the obligatory limit or
any agreed higher limit.

Section 7. Exchange rates

(a) A participant designated by the Fund under Section 5 of this Article
shall provide on demand a freely usable currency to a participant using
special drawing rights under Section 2(a) of this Article. A participant’s
obligation to provide currency shall not extend beyond the point at which
its holdings of special drawing rights in excess of its net cumulative
allocation are equal to twice its net cumulative allocation or such higher
limit as may be agreed between a participant and the Fund.

Interest, charges, and assessments shall be paid in special drawing
rights. A participant that needs special drawing rights to pay any charge
or assessment shall be obligated and entitled to obtain them, for currency
acceptable to the Fund, in a transaction with the Fund conducted through

Section 5. Payment of interest, charges, and assessments

When it is decided under Article XVI, Section 2 that reimbursement shall
be made, the Fund shall levy assessments for this purpose at the same rate
for all participants on their net cumulative allocations.

Section 4. Assessments

The Fund shall determine the rate of interest by a seventy percent majority of the total voting power. The rate of charges shall be equal to the
rate of interest.

Section 3. Rate of interest and charges

Charges at the same rate for all participants shall be paid to the Fund
by each participant on the amount of its net cumulative allocation of special drawing rights plus any negative balance of the participant or unpaid
charges.

Section 2. Charges

Interest at the same rate for all holders shall be paid by the Fund to
each holder on the amount of its holdings of special drawing rights. The
Fund shall pay the amount due to each holder whether or not sufficient
charges are received to meet the payment of interest.

Section 1. Interest

Special Drawing Rights Department Interest and Charges

Article XX

(d) For the purpose of this provision the term participant includes a terminating participant.

(c) The Fund shall consult a participant on the procedure for determining
rates of exchange for its currency.

(b) The Fund, by an eighty-five percent majority of the total voting power,
may adopt policies under which in exceptional circumstances the Fund, by a
seventy percent majority of the total voting power, may authorize participants entering into transactions under Section 2(b) of this Article to
agree on exchange rates other than those applicable under (a) above.

(a) Except as otherwise provided in (b) below, the exchange rates for
transactions between participants under Section 2(a) and (b) of this
Article shall be such that participants using special drawing rights shall
receive the same value whatever currencies might be provided and whichever
participants provide those currencies, and the Fund shall adopt regulations
to give effect to this principle.

abrogate the rules for reconstitution.

Section 4. Obligation to provide currency
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(c) A question of interpretation of the provisions of this Agreement on
matters pertaining exclusively to the Special Drawing Rights Department
shall be submitted to the Executive Board pursuant to Article XXIX(a) only
on the request of a participant. In any case where the Executive Board has

(b) In addition to the privileges and immunities that are accorded under
Article IX of this Agreement, no tax of any kind shall be levied on special
drawing rights or on operations or transactions in special drawing rights.

(iii) Questions of the general administration of the Fund, including
reimbursement under Article XVI, Section 2, and any question whether a matter pertains to both Departments or exclusively to the Special Drawing
Rights Department shall be decided as if they pertained exclusively to the
General Department. Decisions with respect to the method of valuation of
the special drawing right, the acceptance and holding of special drawing
rights in the General Resources Account of the General Department and the
use of them, and other decisions affecting the operations and transactions
conducted through both the General Resources Account of the General
Department and the Special Drawing Rights Department shall be made by the
majorities required for decisions on matters pertaining exclusively to each
Department. A decision on a matter pertaining to the Special Drawing Rights
Department shall so indicate.

(ii) For decisions by the Executive Board on matters pertaining exclusively to the Special Drawing Rights Department only Executive Directors
appointed or elected by at least one member that is a participant shall be
entitled to vote. Each of these Executive Directors shall be entitled to
cast the number of votes allotted to the member which is a participant that
appointed him or to the members that are participants whose votes counted
towards his election. Only the presence of Executive Directors appointed or
elected by members that are participants and the votes allotted to members
that are participants shall be counted for the purpose of determining
whether a quorum exists or whether a decision is made by the required
majority. For the purposes of this provision, an agreement under Article
XII, Section 3(i )(ii) by a member that is a participant shall entitle an
appointed Executive Director to vote and cast the number of votes allotted
to the member.

(i) For meetings of or decisions by the Board of Governors on matters
pertaining exclusively to the Special Drawing Rights Department only
requests by, or the presence and the votes of, Governors appointed by members that are participants shall be counted for the purpose of calling
meetings and determining whether a quorum exists or whether a decision is
made by the required majority.

(a) The General Department and the Special Drawing Rights Department shall
be administered in accordance with the provisions of Article XII, subject
to the following provisions:

(c) Regulations shall be adopted to ensure that before action is taken
against any participant under (a) or (b) above, the participant shall be
informed immediately of the complaint against it and given an adequate
opportunity for stating its case, both orally and in writing. Whenever the
participant is thus informed of a complaint relating to (a) above, it shall
not use special drawing rights pending the disposition of the complaint.

(b) If the Fund finds that a participant has failed to fulfill any other
obligation with respect to special drawing rights, the Fund may suspend the
right of the participant to use special drawing rights it acquires after
the suspension.

(a) If the Fund finds that a participant has failed to fulfill its obligations under Article XIX, Section 4, the right of the participant to use its
special drawing rights shall be suspended unless the Fund otherwise
decides.

In the event of an emergency or the development of unforeseen circumstances threatening the activities of the Fund with respect to the Special
Drawing Rights Department, the Executive Board, by an eighty-five percent
majority of the total voting power, may suspend for a period of not more
than one year the operation of any of the provisions relating to operations
and transactions in special drawing rights, and the provisions of Article
XXVII, Section l(b), (c), and (d ) shall then apply.
Section 2. Failure to fulfill obligations

Section 1. Emergency provisions

Suspension of Operations and Transactions in Special Drawing Rights

Article XXIII

In addition to the obligations assumed with respect to special drawing
rights under other articles of this Agreement, each participant undertakes
to collaborate with the Fund and with other participants in order to facilitate the effective functioning of the Special Drawing Rights Department
and the proper use of special drawing rights in accordance with this
Agreement and with the objective of making the special drawing right the
principal reserve asset in the international monetary system.

General Obligations of Participants

Article XXII

(d) Whenever a disagreement arises between the Fund and a participant that
has terminated its participation in the Special Drawing Rights Department
or between the Fund and any participant during the liquidation of the
Special Drawing Rights Department with respect to any matter arising exclusively from participation in the Special Drawing Rights Department, the
disagreement shall be submitted to arbitration in accordance with the procedures in Article XXIX(c).

Administration of the General Department
and the Special Drawing Rights Department

Article XXI

given a decision on a question of interpretation pertaining exclusively to
the Special Drawing Rights Department only a participant may require that
the question be referred to the Board of Governors under Article XXIX(b).
The Board of Governors shall decide whether a Governor appointed by a member that is not a participant shall be entitled to vote in the Committee on
Interpretation on questions pertaining exclusively to the Special Drawing
Rights Department.

the General Resources Account. If sufficient special drawing rights cannot
be obtained in this way, the participant shall be obligated and entitled to
obtain them with a freely usable currency from a participant which the Fund
shall specify. Special drawing rights acquired by a participant after the
date for payment shall be applied against its unpaid charges and cancelled.
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(c) A settlement shall be made with reasonable despatch by agreement
between the terminating participant and the Fund with respect to any obligation of the terminating participant or the Fund after the setoff in (b)
above. If agreement on a settlement is not reached promptly the provisions
of Schedule H shall apply.

(b) The Fund shall be obligated to redeem all special drawing rights held
by the terminating participant, and the terminating participant shall be
obligated to pay to the Fund an amount equal to its net cumulative allocation and any other amounts that may be due and payable because of its participation in the Special Drawing Rights Department. These obligations
shall be set off against each other and the amount of special drawing
rights held by the terminating participant that is used in the setoff to
extinguish its obligation to the fund shall be cancelled.

(a) When a participant terminates its participation in the Special
Drawing Rights Department, all operations and transactions by the terminating participant in special drawing rights shall cease except as otherwise
permitted under an agreement made pursuant to (c) below in order to facilitate a settlement or as provided in Sections 3, 5, and 6 of this Article or
in Schedule H. Interest and charges that accrued to the date of termination
and assessments levied before that date but not paid shall be paid in special drawing rights.

Section 2. Settlement on termination

(b) A participant that withdraws from membership in the Fund shall be
deemed to have simultaneously terminated its participation in the Special
Drawing Rights Department.

(a) Any participant may terminate its participation in the Special
Drawing Rights Department at any time by transmitting a notice in writing
to the Fund at its principal office. Termination shall become effective on
the date the notice is received.

Section 1. Right to terminate participation

Termination of Participation

Article XXIV

(f) The right of a participant to use its special drawing rights shall not
be suspended because it has become ineligible to use the Fund’s general
resources under Article V, Section 5, Article VI, Section 1, or Article
XXVI, Section 2(a). Article XXVI, Section 2 shall not apply because a participant has failed to fulfill any obligations with respect to special
drawing rights.

(e) The Fund may at any time terminate a suspension under (a) or (b) above,
provided that a suspension imposed on a participant under (b) above for
failure to fulfill the obligations under Article XIX, Section 6(a) shall
not be terminated until one hundred eighty days after the end of the first
calendar quarter during which the participant complies with the rules for
reconstitution.

(d) Suspension under (a) or (b) above or limitation under (c) above shall
not affect a participant’s obligation to provide currency in accordance
with Article XIX, Section 4.

Article XXV
Liquidation of the Special Drawing Rights Department

(ii) obtain special drawing rights in a transaction with the Fund conducted through the General Resources Account for a currency acceptable to
the Fund to meet any charges or installment due under an agreement or the
provisions of Schedule H.

(i) use any special drawing rights held by it after the setoff in
Section 2(b) of this Article, when they are to be redeemed, in a transaction with the Fund conducted through the General Resources Account to
obtain its own currency or a freely usable currency at the option of the
Fund; or

In order to facilitate settlement with a terminating participant, the
Fund may decide that a terminating participant shall:

Section 6. General Resources Account transactions

Whenever the Fund is required to redeem special drawing rights held by a
terminating participant, redemption shall be made with currency provided by
participants specified by the Fund. These participants shall be specified
in accordance with the principles in Article XIX, Section 5. Each specified
participant shall provide at its option the currency of the terminating
participant or a freely usable currency to the Fund and shall receive an
equivalent amount of special drawing rights. However, a terminating participant may use its special drawing rights to obtain its own currency, a
freely usable currency, or any other asset from any holder, if the Fund so
permits.

Section 5. Settlement of obligation to a terminating participant

Currency received by the Fund from a terminating participant shall be
used by the Fund to redeem special drawing rights held by participants in
proportion to the amount by which each participant’s holdings of special
drawing rights exceed its net cumulative allocation at the time the currency is received by the Fund. Special drawing rights so redeemed and special
drawing rights obtained by a terminating participant under the provisions
of this Agreement to meet any installment due under an agreement on settlement or under Schedule H and set off against that installment shall be cancelled.

Section 4. Settlement of obligation to the Fund

After the date of termination the Fund shall pay interest on any outstanding balance of special drawing rights held by a terminating participant and the terminating participant shall pay charges on any outstanding
obligation owed to the Fund at the times and rates prescribed under Article
XX. Payment shall be made in special drawing rights. A terminating participant shall be entitled to obtain special drawing rights with a freely
usable currency to pay charges or assessments in a transaction with a participant specified by the Fund or by agreement from any other holder, or to
dispose of special drawing rights received as interest in a transaction
with any participant designated under Article XIX, Section 5 or by agreement with any other holder.

Section 3. Interest and charges
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(iii) Article XI, Section 1;
(iv) Schedule C, paragraph 5.

Withdrawal from Membership

Section 1. Right of members to withdraw

(c) If, after the expiration of a reasonable period following a decision of

(b) If, after the expiration of a reasonable period following a declaration
of ineligibility under (a) above, the member persists in its failure to
fulfill any of its obligations under this Agreement, the Fund may, by a
seventy percent majority of the total voting power, suspend the voting
rights of the member. During the period of the suspension, the provisions
of Schedule L shall apply. The Fund may, by a seventy percent majority of
the total voting power, terminate the suspension at any time.

(a) If a member fails to fulfill any of its obligations under this
Agreement, the Fund may declare the member ineligible to use the general
resources of the Fund. Nothing in this Section shall be deemed to limit the
provisions of Article V, Section 5 or Article VI, Section 1.

Section 2. Compulsory withdrawal

(a) The Fund may not be liquidated except by decision of the Board of
Governors. In an emergency, if the Executive Board decides that liquidation
of the Fund may be necessary, it may temporarily suspend all operations and

Liquidation of the Fund

Section 2.

(d) The Fund may adopt rules with respect to the subject matter of a provision during the period in which its operation is suspended.

(c) The Executive Board may, by a majority of the total voting power, terminate such suspension at any time.

(b) A suspension of the operation of a provision under (a) above may not be
extended beyond one year except by the Board of Governors which, by an
eighty-five percent majority of the total voting power, may extend a suspension for an additional period of not more than two years if it finds
that the emergency or unforeseen circumstances referred to in (a) above
continue to exist.

(ii) Article VI, Section 2;

Article XXVI

Any member may withdraw from the Fund at any time by transmitting a
notice in writing to the Fund at its principal office. Withdrawal shall
become effective on the date such notice is received.

(i) Article V, Sections 2, 3, 7, 8(a)(i) and (e);

(a) In the event of an emergency or the development of unforeseen circumstances threatening the activities of the Fund, the Executive Board, by an
eighty-five percent majority of the total voting power, may suspend for a
period of not more than one year the operation of any of the following provisions:

Section 1. Temporary suspension

Emergency Provisions

Article XXVII

When a member withdraws from the Fund, normal operations and transactions
of the Fund in its currency shall cease and settlement of all accounts
between it and the Fund shall be made with reasonable despatch by agreement
between it and the Fund. If agreement is not reached promptly, the provisions of Schedule J shall apply to the settlement of accounts.

Section 3. Settlement of accounts with members withdrawing

(d) Regulations shall be adopted to ensure that before action is taken
against any member under (a), (b), or (c) above, the member shall be
informed in reasonable time of the complaint against it and given an adequate opportunity for stating its case, both orally and in writing.

suspension under (b) above, the member persists in its failure to fulfill
any of its obligations under this Agreement, that member may be required to
withdraw from membership in the Fund by a decision of the Board of
Governors carried by a majority of the Governors having eighty-five percent
of the total voting power.

(d) Liquidation of the Special Drawing Rights Department shall be administered in accordance with the provisions of Schedule I.

(c) Upon liquidation of the Special Drawing Rights Department, interest and
charges that accrued to the date of liquidation and assessments levied
before that date but not paid shall be paid in special drawing rights. The
Fund shall be obligated to redeem all special drawing rights held by holders, and each participant shall be obligated to pay the Fund an amount
equal to its net cumulative allocation of special drawing rights and such
other amounts as may be due and payable because of its participation in the
Special Drawing Rights Department.

(b) If the Board of Governors decides to liquidate the Special Drawing
Rights Department, all allocations or cancellations and all operations and
transactions in special drawing rights and the activities of the Fund with
respect to the Special Drawing Rights Department shall cease except those
incidental to the orderly discharge of the obligations of participants and
of the Fund with respect to special drawing rights, and all obligations of
the Fund and of participants under this Agreement with respect to special
drawing rights shall cease except those set out in this Article, Article
XX, Article XXI(d ), Article XXIV, Article XXIX(c), and Schedule H, or any
agreement reached under Article XXIV subject to paragraph 4 of Schedule H,
and Schedule I.

(a) The Special Drawing Rights Department may not be liquidated except by
decision of the Board of Governors. In an emergency, if the Executive Board
decides that liquidation of the Special Drawing Rights Department may be
necessary, it may temporarily suspend allocations or cancellations and all
operations and transactions in special drawing rights pending decision by
the Board of Governors. A decision by the Board of Governors to liquidate
the Fund shall be a decision to liquidate both the General Department and
the Special Drawing Rights Department.

89

(b) In any case where the Executive Board has given a decision under (a)
above, any member may require, within three months from the date of the
decision, that the question be referred to the Board of Governors, whose
decision shall be final. Any question referred to the Board of Governors
shall be considered by a Committee on Interpretation of the Board of

(a) Any question of interpretation of the provisions of this Agreement
arising between any member and the Fund or between any members of the Fund
shall be submitted to the Executive Board for its decision. If the question
particularly affects any member not entitled to appoint an Executive
Director, it shall be entitled to representation in accordance with Article
XII, Section 3(j).

Interpretation

Article XXIX

(c) Amendments shall enter into force for all members three months after
the date of the formal communication unless a shorter period is specified
in the circular letter or telegram.

(iii) the provision that no change may be made in the par value of a
member’s currency except on the proposal of that member (Schedule C, paragraph 6).

(ii) the provision that no change in a member’s quota shall be made
without its consent (Article III, Section 2(d )); and

(i) the right to withdraw from the Fund (Article XXVI, Section 1);

(b) Notwithstanding (a) above, acceptance by all members is required in the
case of any amendment modifying:

(a) Any proposal to introduce modifications in this Agreement, whether emanating from a member, a Governor, or the Executive Board, shall be communicated to the chairman of the Board of Governors who shall bring the proposal before the Board of Governors. If the proposed amendment is approved by
the Board of Governors, the Fund shall, by circular letter or telegram, ask
all members whether they accept the proposed amendment. When three-fifths
of the members, having eighty-five percent of the total voting power, have
accepted the proposed amendment, the Fund shall certify the fact by a formal communication addressed to all members.

Amendments

Article XXVIII

(c) Liquidation shall be administered in accordance with the provisions of
Schedule K.

(b) If the Board of Governors decides to liquidate the Fund, the Fund shall
forthwith cease to engage in any activities except those incidental to the
orderly collection and liquidation of its assets and the settlement of its
liabilities, and all obligations of members under this Agreement shall
cease except those set out in this Article, in Article XXIX(c), in Schedule
J, paragraph 7, and in Schedule K.

transactions, pending decision by the Board of Governors.

(1) all payments due in connection with foreign trade, other current
business, including services, and normal short-term banking and credit
facilities;

(d) Payments for current transactions means payments which are not for the
purpose of transferring capital, and includes, without limitation:

(ii) policies on the use of its general resources in connection with
the financing of contributions to international buffer stocks of primary
products; and
(iii) other policies on the use of its general resources in respect of
which the Fund decides, by an eighty-five percent majority of the total
voting power, that an exclusion shall be made.

(i) policies on the use of its general resources for compensatory
financing of export fluctuations;

(c) Reserve tranche purchase means a purchase by a member of special drawing rights or the currency of another member in exchange for its own currency which does not cause the Fund’s holdings of the member’s currency in
the General Resources Account to exceed its quota, provided that for the
purposes of this definition the Fund may exclude purchases and holdings
under:

(b) Stand-by arrangement means a decision of the Fund by which a member is
assured that it will be able to make purchases from the General Resources
Account in accordance with the terms of the decision during a specified
period and up to a specified amount.

(a) The Fund’s holdings of a member’s currency in the General Resources
Account shall include any securities accepted by the Fund under Article
III, Section 4.

In interpreting the provisions of this Agreement the Fund and its members
shall be guided by the following provisions:

Explanation of Terms

Article XXX

(c) Whenever a disagreement arises between the Fund and a member which has
withdrawn, or between the Fund and any member during liquidation of the
Fund, such disagreement shall be submitted to arbitration by a tribunal of
three arbitrators, one appointed by the Fund, another by the member or
withdrawing member, and an umpire who, unless the parties otherwise agree,
shall be appointed by the President of the International Court of Justice
or such other authority as may have been prescribed by regulation adopted
by the Fund. The umpire shall have full power to settle all questions of
procedure in any case where the parties are in disagreement with respect
thereto.

Governors. Each Committee member shall have one vote. The Board of
Governors shall establish the membership, procedures, and voting majorities
of the Committee. A decision of the Committee shall be the decision of the
Board of Governors unless the Board of Governors, by an eighty-five percent
majority of the total voting power, decides otherwise. Pending the result
of the reference to the Board of Governors the Fund may, so far as it deems
necessary, act on the basis of the decision of the Executive Board.
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signed on behalf
the quotas set
in Section 2(a) of
no event shall

(b) Each country shall become a member of the Fund as from the date of the
deposit on its behalf of the instrument referred to in (a) above, except
that no country shall become a member before this Agreement enters into
force under Section 1 of this Article.
(c) The Government of the United States of America shall inform the governments of all countries whose names are set forth in Schedule A, and the

(a) Each government on whose behalf this Agreement is signed shall deposit
with the Government of the United States of America an instrument setting
forth that it has accepted this Agreement in accordance with its law and
has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

Section 2. Signature

This Agreement shall enter into force when it has been
of governments having sixty-five percent of the total of
forth in Schedule A and when the instruments referred to
this Article have been deposited on their behalf, but in
this Agreement enter into force before May 1, 1945.

Section 1. Entry into force

Final Provisions

Article XXXI

(i) Transactions in special drawing rights means exchanges of special drawing rights for other monetary assets. Operations in special drawing rights
means other uses of special drawing rights.

(h) Transactions of the Fund means exchanges of monetary assets by the Fund
for other monetary assets. Operations of the Fund means other uses or
receipts of monetary assets by the Fund.

(g) Members that were members on August 31, 1975 shall be deemed to include
a member that accepted membership after that date pursuant to a resolution
of the Board of Governors adopted before that date.

(f) A freely usable currency means a member’s currency that the Fund determines (i) is, in fact, widely used to make payments for international
transactions, and (ii) is widely traded in the principal exchange markets.

(e) Net cumulative allocation of special drawing rights means the total
amount of special drawing rights allocated to a participant less its share
of special drawing rights that have been cancelled under Article XVIII,
Section 2(a).

The Fund may, after consultation with the members concerned, determine
whether certain specific transactions are to be considered current transactions or capital transactions.

(4) moderate remittances for family living expenses.

(3) payments of moderate amount for amortization of loans or for
depreciation of direct investments; and

(2) payments due as interest on loans and as net income from other
investments;

Schedule A
Quotas
(In millions of United States dollars)
Australia 200
Belgium 225
Bolivia 10
Brazil 150
Canada 300
Chile 50
China 550
Colombia 50
Costa Rica 5
Cuba 50
Czechoslovakia 125
Denmark* *
Dominican Republic 5
Ecuador 5
Egypt 45
El Salvador 2.5

Done at Washington, in a single copy which shall
archives of the Government of the United States of
transmit certified copies to all governments whose
Schedule A and to all governments whose membership
dance with Article II, Section 2.

remain deposited in the
America, which shall
names are set forth in
is approved in accor-

[The signature and depositary clause reproduced below followed the
text of Article XX in the original Articles of Agreement]

(h) Subsection (d ) above shall come into force with regard to each signatory government as from the date of its signature.

(g) By their signature of this Agreement, all governments accept it both on
their own behalf and in respect of all their colonies, overseas territories, all territories under their protection, suzerainty, or authority, and
all territories in respect of which they exercise a mandate.

(f) After December 31, 1945, this Agreement shall be open for signature on
behalf of the government of any country whose membership has been approved
in accordance with Article II, Section 2.

(e) This Agreement shall remain open for signature at Washington on behalf
of the governments of the countries whose names are set forth in Schedule A
until December 31, 1945.

(d) At the time this Agreement is signed on its behalf, each government
shall transmit to the Government of the United States of America one onehundredth of one percent of its total subscription in gold or United States
dollars for the purpose of meeting administrative expenses of the Fund. The
Government of the United States of America shall hold such funds in a special deposit account and shall transmit them to the Board of Governors of
the Fund when the initial meeting has been called. If this Agreement has
not come into force by December 31, 1945, the Government of the United
States of America shall return such funds to the governments that transmitted them.

governments of all countries whose membership is approved in accordance
with Article II, Section 2, of all signatures of this Agreement and of the
deposit of all instruments referred to in (a) above.
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3. For the purposes of 2 above 0.888 671 gram of fine gold shall be
equivalent to one special drawing right, and the amount of currency payable
under 2 above shall be determined on that basis and on the basis of the
value of the currency in terms of the special drawing right at the date of
discharge.

Par Values

Schedule C

Upon the sale of gold under this paragraph 7, an amount of the proceeds in
the currencies received equivalent at the time of sale to one special drawing right per 0.888 671 gram of fine gold shall be placed in the General
Resources Account and other assets held by the Fund under arrangements pursuant to (b) above shall be held separately from the general resources of
the Fund. Assets that remain subject to disposition by the Fund upon termination of arrangements pursuant to (b) above shall be transferred to the
Special Disbursement Account.

2. A member shall discharge with special drawing rights any obligation to
pay gold to the Fund in repurchase or as a subscription that is outstanding
at the date of the second amendment of this Agreement, but the Fund may
prescribe that these payments may be made in whole or in part in the currencies of other members specified by the Fund. A non-participant shall
discharge an obligation that must be paid in special drawing rights pursuant to this provision with the currencies of other members specified by
the Fund.

Transitional Provisions with Respect to Repurchase, Payment of Additional
Subscriptions, Gold, and Certain Operational Matters

Schedule B

1. Repurchase obligations that have accrued pursuant to Article V,
Section 7(b) before the date of the second amendment of this Agreement and
that remain undischarged at that date shall be discharged not later than
the date or dates at which the obligations had to be discharged in accordance with the provisions of this Agreement before the second amendment.

(a) sell up to 25 million ounces of fine gold held by it on August 31,
1975 to those members that were members on that date and that agree to buy
it, in proportion to their quotas on that date. The sale to a member under
this sub-paragraph (a) shall be made in exchange for its currency and at a
price equivalent at the time of sale to one special drawing right per 0.888
671 gram of fine gold, and

7. To the extent that arrangements equivalent in effect to (a) and (b)
below have not been completed before the date of the second amendment of
this Agreement, the Fund shall

6. All rules and regulations, rates, procedures, and decisions in effect
at the date of the second amendment of this Agreement shall remain in
effect until they are changed in accordance with the provisions of this
Agreement.

(ii) Other holdings shall be repurchased not later than four years
after the date of the second amendment of this Agreement.
5. Repurchases under 1 above that are not subject to 2 above, repurchases
under 4 above, and any specification of currencies under 2 above shall be
in accordance with Article V, Section 7(i ).

(i) Holdings that resulted from a purchase shall be repurchased in
accordance with the policy on the use of the Fund’s general resources under
which the purchase was made.

4. A member’s currency held by the Fund in excess of seventy-five percent
of the member’s quota at the date of the second amendment of this Agreement
and not subject to repurchase under 1 above shall be repurchased in accordance with the following rules:

(b) sell up to 25 million ounces of fine gold held by it on August 31,
1975 for the benefit of developing members that were members on that date,
provided, however, that the part of any profits or surplus value of the
gold that corresponds to the proportion of such a member’s quota on August
31, 1975 to the total of the quotas of all members on that date shall be
transferred directly to each such member. The requirements under Article V,
Section 12(c) that the Fund consult a member, obtain a member’s concurrence, or exchange a member’s currency for the currencies of other members
in certain circumstances shall apply with respect to currency received by
the Fund as a result of sales of gold under this provision, other than
sales to a member in return for its own currency, and placed in the General
Resources Account.

Ethiopia 6
France 450
Greece 40
Guatemala 5
Haiti 5
Honduras 2.5
Iceland 1
India 400
Iran 25
Iraq 8
Liberia .5
Luxembourg 10
Mexico 90
Netherlands 275
New Zealand 50
Nicaragua 2
Norway 50
Panama .5
Paraguay 2
Peru 25
Philippine Commonwealth 15
Poland 125
Union of South Africa 100
Union of Soviet Socialist
Republics 1200
United Kingdom 1300
United States 2750
Uruguay 15
Venezuela 15
Yugoslavia 60
*The quota of Denmark shall be determined by the Fund after the Danish
Government has declared its readiness to sign this Agreement but before
signature takes place.
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8. The par value of a member’s currency established under this Agreement
shall cease to exist for the purposes of this Agreement if the member
informs the Fund that it intends to terminate the par value. The Fund may
object to the termination of a par value by a decision taken by an eightyfive percent majority of the total voting power. If a member terminates a
par value for its currency despite the objection of the Fund, the member
shall be subject to Article XXVI, Section 2. A par value established under
this Agreement shall cease to exist for the purposes of this Agreement if
the member terminates the par value despite the objection of the Fund, or
if the Fund finds that the member does not maintain rates for a substantial
volume of exchange transactions in accordance with 5 above, provided that

7. When a change is proposed, the Fund shall concur in or object to the
proposed par value within a reasonable period after receipt of the proposal. The Fund shall concur if it is satisfied that the change is necessary
to correct, or prevent the emergence of, a fundamental disequilibrium. The
Fund shall not object because of the domestic social or political policies
of the member proposing the change. A proposed change in par value shall
not take effect for the purposes of this Agreement if the Fund objects to
it. If a member changes the par value of its currency despite the objection
of the Fund, the member shall be subject to Article XXVI, Section 2.
Maintenance of an unrealistic par value by a member shall be discouraged by
the Fund.

6. A member shall not propose a change in the par value of its currency
except to correct, or prevent the emergence of, a fundamental disequilibrium. A change may be made only on the proposal of the member and only after
consultation with the Fund.

5. Each member that has a par value for its currency undertakes to apply
appropriate measures consistent with this Agreement in order to ensure that
the maximum and the minimum rates for spot exchange transactions taking
place within its territories between its currency and the currencies of
other members maintaining par values shall not differ from parity by more
than four and one-half percent or by such other margin or margins as the
Fund may adopt by an eighty-five percent majority of the total voting
power.

4. The Fund shall concur in or object to a proposed par value within a
reasonable period after receipt of the proposal. A proposed par value shall
not take effect for the purposes of this Agreement if the Fund objects to
it, and the member shall be subject to 3 above. The Fund shall not object
because of the domestic social or political policies of the member proposing the par value.

3. Any member that does not intend to establish a par value for its currency under 1 above shall consult with the Fund and ensure that its
exchange arrangements are consistent with the purposes of the Fund and are
adequate to fulfill its obligations under Article IV, Section 1.

2. A member that intends to establish a par value for its currency shall
propose a par value to the Fund within a reasonable time after notice is
given under 1 above.

1. The Fund shall notify members that par values may be established for
the purposes of this Agreement, in accordance with Article IV, Sections 1,
3, 4, and 5 and this Schedule, in terms of the special drawing right, or in
terms of such other common denominator as is prescribed by the Fund. The
common denominator shall not be gold or a currency.

(b) Each Councillor shall be entitled to cast the number of votes allotted
under Article XII, Section 5 to the member or group of members appointing
him. A Councillor appointed by a group of members may cast separately the
votes allotted to each member in the group. If the number of votes allotted

3. (a) The Board of Governors may delegate to the Council authority to
exercise any powers of the Board of Governors except the powers conferred
directly by this Agreement on the Board of Governors.

(b) The Council shall consider proposals pursuant to Article XXVIII(a)
to amend the Articles of Agreement.

2.
(a) The Council shall supervise the management and adaptation of
the international monetary system, including the continuing operation of
the adjustment process and developments in global liquidity, and in this
connection shall review developments in the transfer of real resources to
developing countries.

(b) Executive Directors, or in their absence their Alternates, and
Associates shall be entitled to attend meetings of the Council, unless the
Council decides to hold a restricted session. Each member and each group of
members that appoints a Councillor shall appoint an Alternate who shall be
entitled to attend a meeting of the Council when the Councillor is not present, and shall have full power to act for the Councillor.

1. (a) Each member that appoints an Executive Director and each group of
members that has the number of votes allotted to them cast by an elected
Executive Director shall appoint to the Council one Councillor, who shall
be a Governor, Minister in the government of a member, or person of comparable rank, and may appoint not more than seven Associates. The Board of
Governors may change, by an eighty-five percent majority of the total voting power, the number of Associates who may be appointed. A Councillor or
Associate shall serve until a new appointment is made or until the next
regular election of Executive Directors, whichever shall occur sooner.

Council

Schedule D

11. Notwithstanding 6 above, the Fund, by a seventy percent majority of
the total voting power, may make uniform proportionate changes in all par
values if the special drawing right is the common denominator and the
changes will not affect the value of the special drawing right. The par
value of a member’s currency shall, however, not be changed under this provision if, within seven days after the Fund’s action, the member informs
the Fund that it does not wish the par value of its currency to be changed
by such action.

10. A member for whose currency the par value has ceased to exist under 8
above may, at any time, propose a new par value for its currency.

9. If the par value of the currency of a member has ceased to exist under
8 above, the member shall consult with the Fund and ensure that its
exchange arrangements are consistent with the purposes of the Fund and are
adequate to fulfill its obligations under Article IV, Section 1.

the Fund may not make such finding unless it has consulted the member and
given it sixty days notice of the Fund’s intention to consider whether to
make a finding.
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Schedule E

6. The first sentence of Article XII, Section 2(a) shall be deemed to
include a reference to the Council.

(f) When an Executive Director is entitled to cast the number of votes
allotted to a member pursuant to Article XII, Section 3(i)(v), the
Councillor appointed by the group whose members elected such Executive
Director shall be entitled to vote and cast the number of votes allotted to
such member. The member shall be deemed to have participated in the
appointment of the Councillor entitled to vote and cast the number of votes
allotted to the member.

(e) For the purposes of (b) and 3(b) above, an agreement under Article XII,
Section 3(i)(ii) by a member, or by a member that is a participant, shall
entitle a Councillor to vote and cast the number of votes allotted to the
member.

(d) Article IX, Section 8 shall apply to Councillors, their Alternates, and
Associates, and to any other person entitled to attend a meeting of the
Council.

(c) The Council may by regulation establish a procedure whereby the
Executive Board may obtain a vote of the Councillors on a specific question
without a meeting of the Council when in the judgment of the Executive
Board an action must be taken by the Council which should not be postponed
until the next meeting of the Council and which does not warrant the calling of a special meeting.

(b) For decisions by the Council on matters pertaining exclusively to the
Special Drawing Rights Department only Councillors appointed by a member
that is a participant or a group of members at least one member of which is
a participant shall be entitled to vote. Each of these Councillors shall be
entitled to cast the number of votes allotted to the member which is a participant that appointed him or to the members that are participants in the
group of members that appointed him, and may cast the votes allotted to a
participant with which arrangements have been made pursuant to the last
sentence of 3(b) above.

5. (a) The Council shall have powers corresponding to those of the
Executive Board under the following provisions: Article XII, Section 2(c),
( f ), (g), and (j); Article XVIII, Section 4(a) and Section 4(c)(iv);
Article XXIII, Section 1; and Article XXVII, Section l(a).

4. The Council shall select a Councillor as chairman, shall adopt regulations as may be necessary or appropriate to perform its functions, and
shall determine any aspect of its procedure. The Council shall hold such
meetings as may be provided for by the Council or called by the Executive
Board.

(c) The Council shall not take any action pursuant to powers delegated by
the Board of Governors that is inconsistent with any action taken by the
Board of Governors and the Executive Board shall not take any action pursuant to powers delegated by the Board of Governors that is inconsistent
with any action taken by either the Board of Governors or the Council.

to a member cannot be cast by an Executive Director, the member may make
arrangements with a Councillor for casting the number of votes allotted to
the member.

(i) in proportion to their official holdings of gold and foreign
exchange when the ratios described in (a) above are equal; and

(b) The formula to give effect to (a) above shall be such that participants
subject to designation shall be designated:

(a) Participants subject to designation under Article XIX, Section 5(a)(i)
shall be designated for such amounts as will promote over time equality in
the ratios of the participants’ holdings of special drawing rights in
excess of their net cumulative allocations to their official holdings of
gold and foreign exchange.

During the first basic period the rules for designation shall be as follows:

Designation

Schedule F

6. If, after the second ballot, fifteen persons have not been elected,
further ballots shall be held on the same principles until fifteen persons
have been elected, provided that after fourteen persons are elected, the
fifteenth may be elected by a simple majority of the remaining votes and
shall be deemed to have been elected by all such votes.

5. Any Governor part of whose votes must be counted in order to raise the
total of any person above four percent shall be considered as casting all
of his votes for such person even if the total votes for such person thereby exceed nine percent.

4. In determining whether the votes cast by a Governor are to be deemed
to have raised the total of any person above nine percent of the eligible
votes the nine percent shall be deemed to include, first, the votes of the
Governor casting the largest number of votes for such person, then the
votes of the Governor casting the next largest number, and so on until nine
percent is reached.

3. When fifteen persons are not elected in the first ballot, a second
ballot shall be held in which there shall vote only (a) those Governors who
voted in the first ballot for a person not elected, and (b) those Governors
whose votes for a person elected are deemed under 4 below to have raised
the votes cast for that person above nine percent of the eligible votes. If
in the second ballot there are more candidates than the number of Executive
Directors to be elected, the person who received the lowest number of votes
in the first ballot shall be ineligible for election.

2. In balloting for the Executive Directors to be elected, each of the
Governors eligible to vote shall cast for one person all of the votes to
which he is entitled under Article XII, Section 5(a). The fifteen persons
receiving the greatest number of votes shall be Executive Directors, provided that no person who received less than four percent of the total number of votes that can be cast (eligible votes) shall be considered elected.

1. The election of the elective Executive Directors shall be by ballot of
the Governors eligible to vote.

Election of Executive Directors
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1. If the obligation remaining after the setoff under Article XXIV,
Section 2(b) is to the terminating participant and agreement on settlement
between the Fund and the terminating participant is not reached within six
months of the date of termination, the Fund shall redeem this balance of
special drawing rights in equal half-yearly installments within a maximum
of five years of the date of termination. The Fund shall redeem this bal-

Termination of Participation

Schedule H

2. If a participant fails to comply with the rules for reconstitution,
the Fund shall determine whether or not the circumstances justify suspension under Article XXIII, Section 2(b).

(b) Participants shall also pay due regard to the desirability of pursuing
over time a balanced relationship between their holdings of special drawing
rights and their other reserves.

(iv) A participant that needs to acquire special drawing rights to
fulfill this obligation shall be obligated and entitled to obtain them, for
currency acceptable to the Fund, in a transaction with the Fund conducted
through the General Resources Account. If sufficient special drawing rights
to fulfill this obligation cannot be obtained in this way, the participant
shall be obligated and entitled to obtain them with a freely usable currency from a participant which the Fund shall specify.

(iii) The Fund shall give special notice to a participant when the
calculations under (a)(ii) above indicate that it is unlikely that the participant will be able to comply with the requirement in (a)(i) above unless
it ceases to use special drawing rights for the rest of the period for
which the calculation was made under (a)(ii) above.

(ii) Two years after the first allocation and at the end of each calendar month thereafter the Fund shall make calculations for each participant so as to ascertain whether and to what extent the participant would
need to acquire special drawing rights between the date of the calculation
and the end of any five-year period in order to comply with the requirement
in (a)(i) above. The Fund shall adopt regulations with respect to the bases
on which these calculations shall be made and with respect to the timing of
the designation of participants under Article XIX, Section 5(a)(ii), in
order to assist them to comply with the requirement in (a)(i) above.

(a) (i) A participant shall so use and reconstitute its holdings of special drawing rights that, five years after the first allocation and at the
end of each calendar quarter thereafter, the average of its total daily
holdings of special drawing rights over the most recent five-year period
will be not less than thirty percent of the average of its daily net cumulative allocation of special drawing rights over the same period.

3. With the amounts received under 1 above, the Fund shall redeem special
drawing rights held by holders in the following manner and order:

After the distributions made under 2(a) and (b) of Schedule K, the
Fund shall apportion its special drawing rights held in the General
Resources Account among all members that are participants in proportion to
the amounts due to each participant after the distribution under 2(b). To
determine the amount due to each member for the purpose of apportioning the
remainder of its holdings of each currency under 2(d ) of Schedule K, the
Fund shall deduct the distribution of special drawing rights made under
this rule.

2. If it is decided to liquidate the Fund within six months of the date
of the decision to liquidate the Special Drawing Rights Department, the
liquidation of the Special Drawing Rights Department shall not proceed
until special drawing rights held in the General Resources Account have
been distributed in accordance with the following rule:

1. In the event of liquidation of the Special Drawing Rights Department,
participants shall discharge their obligations to the Fund in ten halfyearly installments, or in such longer period as the Fund may decide is
needed, in a freely usable currency and the currencies of participants
holding special drawing rights to be redeemed in any installment to the
extent of such redemption, as determined by the Fund. The first half-yearly
payment shall be made six months after the decision to liquidate the
Special Drawing Rights Department.

Administration of Liquidation of the Special Drawing Rights Department

Schedule I

4. In the event of the Special Drawing Rights Department going into liquidation under Article XXV within six months of the date a participant terminates its participation, the settlement between the Fund and that government shall be made in accordance with Article XXV and Schedule I.

3. Installments under either 1 or 2 above shall fall due six months after
the date of termination and at intervals of six months thereafter.

2. If the obligation remaining after the setoff under Article XXIV,
Section 2(b) is to the Fund and agreement on settlement is not reached
within six months of the date of termination, the terminating participant
shall discharge this obligation in equal half-yearly installments within
three years of the date of termination or within such longer period as may
be fixed by the Fund. The terminating participant shall discharge this
obligation, as the Fund may determine, either (a) by the payment to the
Fund of a freely usable currency, or (b) by obtaining special drawing
rights, in accordance with Article XXIV, Section 6, from the General
Resources Account or in agreement with a participant specified by the Fund
or from any other holder, and the setoff of these special drawing rights
against the installment due.

1. During the first basic period the rules for reconstitution shall be as
follows:

Reconstitution

Schedule G

ance as it may determine, either (a) by the payment to the terminating participant of the amounts provided by the remaining participants to the Fund
in accordance with Article XXIV, Section 5, or (b) by permitting the terminating participant to use its special drawing rights to obtain its own currency or a freely usable currency from a participant specified by the Fund,
the General Resources Account, or any other holder.

(ii) in such manner as gradually to reduce the difference between the
ratios described in (a) above that are low and the ratios that are high.
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8. Each participant whose currency is distributed to other participants
under this Schedule guarantees the unrestricted use of such currency at all

7. If after the final payments have been made to participants each participant not in default does not hold special drawing rights in the same
proportion to its net cumulative allocation, those participants holding a
lower proportion shall purchase from those holding a higher proportion such
amounts in accordance with arrangements made by the Fund as will make the
proportion of their holdings of special drawing rights the same. Each participant in default shall pay to the Fund its own currency in an amount
equal to its default. The Fund shall apportion this currency and residual
claims among participants in proportion to the amount of special drawing
rights held by each and these special drawing rights shall be cancelled.
The Fund shall then close the books of the Special Drawing Rights
Department and all of the Fund’s liabilities arising from the allocations
of special drawing rights and the administration of the Special Drawing
Rights Department shall cease.

6. While a participant is in default with respect to any payment required
by 1 or 5 above, no amounts shall be paid to it in accordance with 3 or 5
above.

5. During liquidation the Fund shall pay interest on the amount of special drawing rights held by holders, and each participant shall pay charges
on the net cumulative allocation of special drawing rights to it less the
amount of any payments made in accordance with 1 above. The rates of interest and charges and the time of payment shall be determined by the Fund.
Payments of interest and charges shall be made in special drawing rights to
the extent possible. A participant that does not hold sufficient special
drawing rights to meet any charges shall make the payment with a currency
specified by the Fund. Special drawing rights received as charges in
amounts needed for administrative expenses shall not be used for the payment of interest, but shall be transferred to the Fund and shall be
redeemed first and with the currencies used by the Fund to meet its expenses.

4. Any amount that a participant will be entitled to receive in redemption under 3 above shall be set off against any amount to be paid under 1
above.

5. Any member desiring to obtain the currency of a member which has withdrawn shall acquire it by purchase from the Fund, to the extent that such
member has access to the general resources of the Fund and that such currency is available under 4 above.

4. If the Fund’s holdings of the currency of a withdrawing member exceed
the amount due to it, and if agreement on the method of settling accounts
is not reached within six months of the date of withdrawal, the former member shall be obligated to redeem such excess currency in a freely usable
currency. Redemption shall be made at the rates at which the Fund would
sell such currencies at the time of withdrawal from the Fund. The withdrawing member shall complete redemption within five years of the date of withdrawal, or within such longer period as may be fixed by the Fund, but shall
not be required to redeem in any half-yearly period more than one-tenth of
the Fund’s excess holdings of its currency at the date of withdrawal plus
further acquisitions of the currency during such half-yearly period. If the
withdrawing member does not fulfill this obligation, the Fund may in an
orderly manner liquidate in any market the amount of currency which should
have been redeemed.

3. If the Fund fails to meet any installment which is due in accordance
with the preceding paragraphs, the withdrawing member shall be entitled to
require the Fund to pay the installment in any currency held by the Fund
with the exception of any currency which has been declared scarce under
Article VII, Section 3.

2. If the Fund’s holdings of the currency of the withdrawing member are
not sufficient to pay the net amount due from the Fund, the balance shall
be paid in a freely usable currency, or in such other manner as may be
agreed. If the Fund and the withdrawing member do not reach agreement within six months of the date of withdrawal, the currency in question held by
the Fund shall be paid forthwith to the withdrawing member. Any balance due
shall be paid in ten half-yearly installments during the ensuing five
years. Each such installment shall be paid, at the option of the Fund,
either in the currency of the withdrawing member acquired after its withdrawal or in a freely usable currency.

1. The settlement of accounts with respect to the General Resources
Account shall be made according to 1 to 6 of this Schedule. The Fund shall
be obligated to pay to a member withdrawing an amount equal to its quota,
plus any other amounts due to it from the Fund, less any amounts due to the
Fund, including charges accruing after the date of its withdrawal; but no
payment shall be made until six months after the date of withdrawal.
Payments shall be made in the currency of the withdrawing member, and for
this purpose the Fund may transfer to the General Resources Account holdings of the member’s currency in the Special Disbursement Account or in the
Investment Account in exchange for an equivalent amount of the currencies
of other members in the General Resources Account selected by the Fund with
their concurrence.

Settlement of Accounts with Members Withdrawing

Schedule J

(b) Special drawing rights held by holders that are not participants
shall be redeemed before those held by participants, and shall be redeemed
in proportion to the amount held by each holder.

(c) The Fund shall determine the proportion of special drawing rights
held by each participant in relation to its net cumulative allocation. The
Fund shall first redeem special drawing rights from the participants with
the highest proportion until this proportion is reduced to that of the second highest proportion; the Fund shall then redeem the special drawing
rights held by these participants in accordance with their net cumulative
allocations until the proportions are reduced to that of the third highest
proportion; and this process shall be continued until the amount available
for redemption is exhausted.

times for the purchase of goods or for payments of sums due to it or to
persons in its territories. Each participant so obligated agrees to compensate other participants for any loss resulting from the difference between
the value at which the Fund distributed its currency under this Schedule
and the value realized by such participants on disposal of its currency.

(a) Special drawing rights held by governments that have terminated
their participation more than six months before the date the Board of
Governors decides to liquidate the Special Drawing Rights Department shall
be redeemed in accordance with the terms of any agreement under Article
XXIV or Schedule H.
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2. After the discharge of the Fund’s liabilities in accordance with 1
above, the balance of the Fund’s assets shall be distributed and apportioned as follows:
(a) (i) The Fund shall calculate the value of gold held on August 31,
1975 that it continues to hold on the date of the decision to liquidate.
The calculation shall be made in accordance with 9 below and also on the
basis of one special drawing right per 0.888 671 gram of fine gold on the
date of liquidation. Gold equivalent to the excess of the former value over
the latter shall be distributed to those members that were members on
August 31, 1975 in proportion to their quotas on that date.

(c) all other currencies in proportion, so far as may be practicable, to
the quotas of the members.

(b) gold;

(a) the currency in which the liability is payable;

1. In the event of liquidation the liabilities of the Fund other than the
repayment of subscriptions shall have priority in the distribution of the
assets of the Fund. In meeting each such liability the Fund shall use its
assets in the following order:

Administration of Liquidation

Schedule K

10. In the event of the Fund going into liquidation under Article XXVII,
Section 2 within six months of the date on which the member withdraws, the
accounts between the Fund and that government shall be settled in accordance with Article XXVII, Section 2 and Schedule K.

9. If the Fund holds obligations of the withdrawing member in the Special
Disbursement Account pursuant to Article V, Section 12(h), or in the
Investment Account, the Fund may hold them until the date of maturity or
dispose of them sooner. Paragraph 8 above shall apply to the proceeds of
such disinvestment.

8. If the Fund holds the withdrawing member’s currency in the Special
Disbursement Account or in the Investment Account, the Fund may in an
orderly manner exchange in any market for the currencies of members the
amount of the currency of the withdrawing member remaining in each account
after use under 1 above, and the proceeds of the exchange of the amount in
each account shall be kept in that account. Paragraph 5 above and the first
sentence of 6 above shall apply to the withdrawing member’s currency.

7. If the withdrawing member is indebted to the Fund as the result of
transactions conducted through the Special Disbursement Account under
Article V, Section 12(f)(ii), the indebtedness shall be discharged in
accordance with the terms of the indebtedness.

6. The withdrawing member guarantees the unrestricted use at all times of
the currency disposed of under 4 and 5 above for the purchase of goods or
for payment of sums due to it or to persons within its territories. It
shall compensate the Fund for any loss resulting from the difference
between the value of its currency in terms of the special drawing right on
the date of withdrawal and the value realized in terms of the special drawing right by the Fund on disposal under 4 and 5 above.

7. Each member whose currency has been distributed to other members under
6 above shall redeem such currency in the currency of the member requesting
redemption, or in such other manner as may be agreed between them. If the
members involved do not otherwise agree, the member obligated to redeem
shall complete redemption within five years of the date of distribution,
but shall not be required to redeem in any half-yearly period more than
one-tenth of the amount distributed to each other member. If the member
does not fulfill this obligation, the amount of currency which should have
been redeemed may be liquidated in an orderly manner in any market.

6. After carrying out the steps in the preceding paragraphs, the Fund
shall pay to each member the remaining currencies held for its account.

5. If a member has reached agreement with the Fund in accordance with 3
above, the Fund shall use the currencies of other members apportioned to
that member under 2(d ) above to redeem the currency of that member apportioned to other members which have made agreements with the Fund under 3
above. Each amount so redeemed shall be redeemed in the currency of the
member to which it was apportioned.

4. If a member has not reached agreement with the Fund within the threemonth period referred to in 3 above, the Fund shall use the currencies of
other members apportioned to that member under 2(d ) above to redeem the
currency of that member apportioned to other members. Each currency apportioned to a member which has not reached agreement shall be used, so far as
possible, to redeem its currency apportioned to the members which have made
agreements with the Fund under 3 above.

3. Each member shall redeem the holdings of its currency apportioned to
other members under 2(d ) above, and shall agree with the Fund within
three months after a decision to liquidate upon an orderly procedure for
such redemption.

(ii) any excess holdings of gold and currency among all the members in
proportion to their quotas.

(i) among all members in proportion to, but not in excess of, the
amounts due to each member after the distributions under (b) and (c) above,
provided that distribution under 2(a) above shall not be taken into account
for determining the amounts due, and

(d) The Fund shall apportion the remainder of its holdings of gold and
each currency

(c) The Fund shall distribute to each member one-half the Fund’s holdings of its currency but such distribution shall not exceed fifty percent
of its quota.

(b) The Fund shall distribute its remaining holdings of gold among the
members whose currencies are held by the Fund in amounts less than their
quotas in the proportions, but not in excess of, the amounts by which their
quotas exceed the Fund’s holdings of their currencies.

(ii) The Fund shall distribute any assets held in the Special
Disbursement Account on the date of the decision to liquidate to those members that were members on August 31, 1975 in proportion to their quotas on
that date. Each type of asset shall be distributed proportionately to members.
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(i) twenty percent shall be paid or subject to call under Section 7 (i) of this Article as needed by
the Bank for its operations;

ARTICLE II

(a) The authorized capital stock of the Bank shall be $10,000,000,000, in terms of United States
dollars of the weight and fineness in effect on July 1, 1944. The capital stock shall be divided into
100,000 shares (1) having

SECTION 2. Authorized Capital

(b) Membership shall be open to other members of the Fund, at such times and in accordance
with such terms as may be prescribed by the Bank.

(a) The original members of the Bank shall be those members of the International Monetary Fund
which accept membership in the Bank before the date specified in Article XI, Section 2 (e).

SECTION 1. Membership

Payment of subscriptions for shares shall be made in gold or United States dollars and in the
currencies of the members as follows:

SECTION 7. Method of Payment of Subscriptions for Shares

Liability on shares shall be limited to the unpaid portion of the issue price of the shares.

SECTION 6. Limitation on Liability

Calls on unpaid subscriptions shall be uniform on all shares.

(ii) the remaining eighty percent shall be subject to call by the Bank only when required to meet
obligations of the Bank created under Article IV, Sections 1 (a) (ii) and (iii).

The subscription of each member shall be divided into two parts as follows:

The Bank shall be guided in all its decisions by the purposes set forth above

Membership in and Capital of the Bank

SECTION 5. Division and Calls of Subscribed Capital

Shares included in the minimum subscriptions of original members shall be issued at par. Other
shares shall be issued at par unless the Bank by a majority of the total voting power decides in
special circumstances to issue them on other terms.

SECTION 4. Issue Price of Shares

(c) If the authorized capital stock of the Bank is increased, each member shall have a reasonable
opportunity to subscribe, under such conditions as the Bank shall decide, a proportion of the
increase of stock equivalent to the proportion which its stock theretofore subscribed bears to the
total capital stock of the Bank, but no member shall be obligated to subscribe any part of the
increased capital.

1. As of April 27, 1988, the authorized capital stock of the Bank had been increased to 1,420,500
shares.

(b) The Bank shall prescribe rules laying down the conditions under which members may
subscribe shares of the authorized capital stock of the Bank in addition to their minimum
subscriptions.

(a) Each member shall subscribe shares of the capital stock of the Bank. The minimum number of
shares to be subscribed by the original members shall be those set forth in Schedule A. The
minimum number of shares to be subscribed by other members shall be determined by the Bank,
which shall reserve a sufficient portion of its capital stock for subscription by such members.

SECTION 3. Subscription of Shares

(b) The capital stock may be increased when the Bank deems it advisable by a three-fourths
majority of the total voting power.

a par value of $100,000 each, which shall be available for subscription only by members.

(v) To conduct its operations with due regard to the effect of international investment on business
conditions in the territories of members and, in the immediate postwar years, to assist in bringing
about a smooth transition from a wartime to a peacetime economy.

(iv) To arrange the loans made or guaranteed by it in relation to international loans through other
channels so that the more useful and urgent projects, large and small alike, will be dealt with first.

(iii) To promote the long-range balanced growth of international trade and the maintenance of
equilibrium in balances of payments by encouraging international investment for the development
of the productive resources of members, thereby assisting in raising productivity, the standard of
living and conditions of labor in their territories.

(ii) To promote private foreign investment by means of guarantees or participations in loans and
other investments made by private investors; and when private capital is not available on
reasonable terms, to supplement private investment by providing, on suitable conditions, finance
for productive purposes out of its own capital, funds raised by it and its other resources.

(i) To assist in the reconstruction and development of territories of members by facilitating the
investment of capital for productive purposes, including the restoration of economies destroyed or
disrupted by war, the reconversion of productive facilities to peacetime needs and the
encouragement of the development of productive facilities and resources in less developed
countries.

The purposes of the Bank are:

Purposes

ARTICLE I

SCHEDULE B: Election of Executive Directors
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SECTION 10. Restriction on Disposal of Shares

(ii) when a call is made under Section 5 (ii) of this Article, payment may be made at the option of
the member either in gold, in United States dollars or in the currency required to discharge the
obligations of the Bank for the purpose for which the call is made;

(a) The resources and the facilities of the Bank shall be used exclusively for the benefit of members with
equitable consideration to projects for development and projects for reconstruction alike.

(a) The two percent payable on each share in gold or United States dollars under Section 7 (i) of
this Article, shall be paid within sixty days of the date on which the Bank begins operations,
provided that

(b) Whenever the par value of a member's currency is increased, the Bank shall return to such
member within a reasonable time an amount of that member's currency equal to the increase in
the value of the amount of such currency described in (a) above.

(a) Whenever (i) the par value of a member's currency is reduced, or (ii) the foreign exchange
value of a member's currency has, in the opinion of the Bank, depreciated to a significant extent
within that member's territories, the member shall pay to the Bank within a reasonable time an
additional amount of its own currency sufficient to maintain the value, as of the time of initial
subscription, of the amount of the currency of such member which is held by the Bank and
derived from currency originally paid in to the Bank by the member under Article II, Section 7 (i),
from currency referred to in Article IV, Section 2 (b), or from any additional currency furnished
under the provisions of the present paragraph, and which has not been repurchased by the
member for gold or for the currency of any member which is acceptable to the Bank.

SECTION 9. Maintenance of Value of Certain Currency Holdings of the Bank

(ii) not more than five percent of the price of the share shall be called in any period of three
months.

(i) the Bank shall, within one year of its beginning operations, call not less than eight percent of
the price of the share in addition to the payment of two percent referred to in (a) above;

(b) The remainder of the price of each share payable under Section 7 (i) of this Article shall be
paid as and when called by the Bank, provided that

(ii) an original member who cannot make such a payment because it has not recovered
possession of its gold reserves which are still seized or immobilized as a result of the war may
postpone an payment until such date as the Bank shall decide.

(v) In making or guaranteeing a loan, the Bank shall pay due regard to the prospects that the borrower, and,
if the borrower is not a member, that the guarantor, will be in position to meet its obligations under the loan;

(iv) In the opinion of the Bank the rate of interest and other charges are reasonable and such rate, charges
and the schedule for repayment of principal are appropriate to the project.

(iii) A competent committee, as provided for in Article V, Section 7, has submitted a written report
recommending the project after a careful study of the merits of the proposal.

(ii) The Bank is satisfied that in the prevailing market conditions the borrower would be unable otherwise to
obtain the loan under conditions which in the opinion of the Bank are reasonable for the borrower.

(i) When the member in whose territories the project is located is not itself the borrower, the member or the
central bank or some comparable agency of the member which is acceptable to the Bank, fully guarantees
the repayment of the principal and the payment of interest and other charges on the loan.

The Bank may guarantee, participate in, or make loans to any member or any political sub-division thereof
and any business, industrial, and agricultural enterprise in the territories of a member, subject to the
following conditions:

SECTION 4. Conditions on which the Bank may Guarantee or Make Loans

The total amount outstanding of guarantees, participations in loans and direct loans made by the Bank shall
not be increased at any time, if by such increase the total would exceed one hundred percent of the
unimpaired subscribed capital, reserves and surplus of the Bank.

SECTION 3. Limitations on Guarantees and Borrowings of the Bank

Each member shall deal with the Bank only through its Treasury, central bank, stabilization fund or other
similar fiscal agency, and the Bank shall deal with members only by or through the same agencies.

SECTION 2. Dealings between Members and the Bank

(b) For the purpose of facilitating the restoration and reconstruction of the economy of members whose
metropolitan territories have suffered great devastation from enemy occupation or hostilities, the Bank, in
determining the conditions and terms of loans made to such members, shall pay special regard to lightening
the financial burden and expediting the completion of such restoration and reconstruction.

SECTION 1. Use of Resources

SECTION 8. Time of Payment of Subscriptions

(i) any original member of the Bank whose metropolitan territory has suffered from enemy
occupation or hostilities during the present war shall be granted the right to postpone payment of
one-half percent until five years after that date;

General Provisions Relating to Loans and Guarantees

IBRD Articles of Agreement III

(iii) when a member makes payments in any currency under (i) and (ii) above, such payments
shall be made in amounts equal in value to the member's liability under the call. This liability shall
be a proportionate part of the subscribed capital stock of the Bank as authorized and defined in
Section 2 of this Article.

Shares shall not be pledged or encumbered in any manner whatever and they shall be
transferable only to the Bank.

(c) The provisions of the preceding paragraphs may be waived by the Bank when a uniform
proportionate change in the par values of the currencies of all its members is made by the
International Monetary Fund.

(i) under Section 5 (i) of this Article, two percent of the price of each share shall be payable in
gold or United States dollars, and, when calls are made, the remaining eighteen percent shall be
paid in the currency of the member;
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(a) Currencies paid into the Bank under Article II, Section 7 (i), shall be loaned only with the approval in each
case of the member whose currency is involved; provided, however, that if necessary, after the Bank’s
subscribed capital has been entirely called, such currencies shall, without restriction by the members whose
currencies are offered, be used or exchanged for the currencies required to meet contractual payments of
interest, other charges or amortization on the Bank's own borrowings, or to meet the Bank's liabilities with
respect to such contractual payments on loans guaranteed by the Bank.

(vii) Loans made or guaranteed by the Bank shall, except in special circumstances, be for the purpose of
specific projects of reconstruction or development.

(a) The Bank shall furnish the borrower with such currencies of members, other than the member in whose
territories the project is located, as are needed by the borrower for expenditures to be made in the territories
of such other members to carry out the purposes of the loan.

(a) The Bank may make or facilitate loans which satisfy the general conditions of Article III in any of the
following ways:

(b) The Bank may borrow funds under (a) (ii) above or guarantee loans under (a) (iii) above only with the
approval of the member in whose markets the funds are raised and the member in whose currency the loan

(iii) By guaranteeing in whole or in part loans made by private investors through the usual investment
channels.

(ii) By making or participating in direct loans out of funds raised in the market of a member, or otherwise
borrowed by the Bank.

2. Section added by amendment effective December 17, 1965.

(d) The Bank may, in exceptional circumstances, at the request of a member in whose territories a portion of
the loan is spent, repurchase with gold or foreign exchange a part of that member's currency thus spent but
in no case shall the part so repurchased exceed the amount by which the expenditure of the loan in those
territories gives rise to an increased need for foreign exchange.

(c) The Bank, if the project gives rise indirectly to an increased need for foreign exchange by the member in
whose territories the project is located, may in exceptional circumstances provide the borrower as part of the
loan with an appropriate amount of gold or foreign exchange not in excess of the borrower's local
expenditure in connection with the purposes of the loan.

(b) The Bank may, in exceptional circumstances when local currency required for the purposes of the loan
cannot be raised by the borrower on reasonable terms, provide the borrower as part of the loan with an
appropriate amount of that currency.

The following provisions shall apply to direct loans under Sections I (a) (i) and (ii) of this Article:

SECTION 1. Methods of Making or Facilitating Loans

(i) By making or participating in direct loans out of its own funds corresponding to its unimpaired paid-up
capital and surplus and, subject to Section 6 of this Article, to its reserves.

SECTION 3. Provision of Currencies for Direct Loans

(e) Currencies raised in the markets of members by borrowers on loans guaranteed by the Bank under
Section1 (a) (iii) of this Article, shall also be used or exchanged for other currencies without restriction by
such members.

(d) All other currencies available to the Bank, including those raised in the market or otherwise borrowed
under Section 1 (a) (ii) of this Article, those obtained by the sale of gold, those received as payments of
interest and other charges for direct loans made under Sections 1 (a) (i) and (ii), and those received as
payments of commissions and other charges under Section 1 (a) (iii), shall be used or exchanged for other
currencies or gold required in the operations of the Bank without restriction by the members whose
currencies are offered.

(c) Currencies received by the Bank from borrowers or guarantors in payment on account of principal of
direct loans made by the Bank under Section 1 (a) (ii) of this Article, shall be held and used, without
restriction by the members, to make amortization payments, or to anticipate payment of or repurchase part
or all of the Bank's own obligations.

Operations

IBRD Article IV

(b) The provisions of Article III, Sections 4 and 5 (c) and of Article IV, Section 3 shall not apply to loans,
participations and guarantees authorized by this Section.

(a) The Bank may make, participate in, or guarantee loans to the International Finance Corporation, an
affiliate of the Bank, for use in its lending operations. The total amount outstanding of such loans,
participations and guarantees shall not be increased if, at the time or as a result thereof, the aggregate
amount of debt (including the guarantee of any debt) incurred by the said Corporation from any source and
then outstanding shall exceed an amount equal to four times its unimpaired subscribed capital and surplus.

SECTION 6. Loans to the International Finance Corporation(1)

(c) In the case of loans made by the Bank, it shall open an account in the name of the borrower and the
amount of the loan shall be credited to this account in the currency or currencies in which the loan is made.
The borrower shall be permitted by the Bank to draw on this account only to meet expenses in connection
with the project as they are actually incurred.

(b) The Bank shall make arrangements to ensure that the proceeds of any loan are used only for the
purposes for which the loan was granted, with due attention to considerations of economy and efficiency and
without regard to political or other non-economic influences or considerations.

(a) The Bank shall impose no conditions that the proceeds of a loan shall be spent in the territories of any
particular member or members.

(b) Currencies received by the Bank from borrowers or guarantors in payment on account of principal of
direct loans made with currencies referred to in (a) above shall be exchanged for the currencies of other
members or reloaned only with the approval in each case of the members whose currencies are involved;
provided, however, that if necessary, after the Bank's subscribed capital has been entirely called, such
currencies shall, without restriction by the members whose currencies are offered, be used or exchanged for
the currencies required to meet contractual payments of interest, other charges or amortization on the
Bank's own borrowings, or to meet the Bank’s liabilities with respect to such contractual payments on loans
guaranteed by the Bank.

SECTION 2. Availability and Transferability of Currencies

(vi) In guaranteeing a loan made by other investors, the Bank receives suitable compensation for its risk.

SECTION 5. Use of Loans Guaranteed, Participated in or Made by the Bank

is denominated, and only if those members agree that the proceeds may be exchanged for the currency of
any other member without restriction.

and the Bank shall act prudently in the interests both of the particular member in whose territories the project
is located and of the members as a whole.
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(d) The Bank shall have power to determine any other terms and conditions of the guarantee.

In the case of loans made under Section 1 (a) (ii) of this Article during the first ten years of the Bank's
operations, this rate of commission shall be not less than one percent per annum and not greater than one
and one-half percent per annum, and shall be charged on the outstanding portion of any such loan. At the
end of this period of ten years, the rate of commission may be reduced by the Bank with respect both to the
outstanding portions of loans already made and to future loans, if the reserves accumulated by the Bank
under Section 6 of this Article and out of other earnings are considered by it sufficient to justify a reduction.
In the case of future loans the Bank shall also have discretion to increase the rate of commission beyond the
above limit, if experience indicates that an increase is advisable.

(ii) To repurchase, or otherwise discharge its liability on, all or part of its own outstanding borrowings.

SECTION 8. Miscellaneous Operations
In addition to the operations specified elsewhere in this Agreement, the Bank shall have the power:

(ii) The Bank may modify the terms of amortization or extend the life of the loan, or both.

SECTION 5. Guarantees

(a) In guaranteeing a loan placed through the usual investment channels, the Bank shall charge a guarantee
commission payable periodically on the amount of the loan outstanding at a rate determined by the Bank.
During the first ten years of the Bank's operations, this rate shall be not less than one percent per annum
and not greater than one and one-half percent per annum. At the end of this period of ten years, the rate of
commission may be reduced by the Bank with respect both to the outstanding portions of loans already
guaranteed and to future loans if the reserves accumulated by the Bank under Section 6 of this Article and
out of other earnings are considered by it sufficient to justify a reduction. In the case of future loans the Bank

(i) To buy and sell securities it has issued and to buy and sell securities which it has guaranteed or in which
it has invested, provided that the Bank shall obtain the approval of the member in whose territories the
securities are to be bought or sold.

(i) To redeem prior to maturity, or otherwise discharge its liability on, all or part of the outstanding principal of
any loan guaranteed by it in respect of which the debtor is in default.

members for the following purposes:

(c) Whenever necessary to meet contractual payments of interest, other charges or amortization on the
Bank's own borrowings, or to meet the Bank’s liabilities with respect to similar payments on loans
guaranteed by it, the Bank may call an appropriate amount of the unpaid subscriptions of members in
accordance with Article II, Sections 5 and 7. Moreover, if it believes that a default may be of long duration,
the Bank may call an additional amount of such unpaid subscriptions not to exceed in any one year one
percent of the total subscriptions of the

(ii) then, to the extent necessary and at the discretion of the Bank, against the other reserves, surplus and
capital available to the Bank.

(i) first, against the special reserve provided in Section 6 of this Article;

(b) The payments in discharge of the Bank’s liabilities on borrowings or guarantees under Section 1 (a) (ii)
and (iii) of this Article shall be charged:

(a) The Bank shall make such arrangements as may be feasible to adjust the obligations under the loans,
including arrangements under or analogous to those provided in Section 4 (c) of this Article.

In cases of default on loans made, participated in, or guaranteed by the Bank:

SECTION 7. Methods of Meeting Liabilities of the Bank in Case of Defaults

The amount of commissions received by the Bank under Sections 4 and 5 of this Article shall be set aside
as a special reserve, which shall be kept available for meeting liabilities of the Bank in accordance with
Section 7 of this Article. The special reserve shall be held in such liquid form, permitted under this
Agreement, as the Executive Directors may decide.

(i) The Bank may, in its discretion, make arrangements with the member concerned to accept service
payments on the loan in the member's currency for periods not to exceed three years upon appropriate
terms regarding the use of such currency and the maintenance of its foreign exchange value; and for the
repurchase of such currency on appropriate terms.

of its members as a whole, it may take action under either, or both, of the following paragraphs with respect
to the whole, or part, of the annual service:

(c) If a member suffers from an acute exchange stringency, so that the service of any loan contracted by that
member or guaranteed by it or by one of its agencies cannot be provided in the stipulated manner, the
member concerned may apply to the Bank for a relaxation of the conditions of payment. if the Bank is
satisfied that some relaxation is in the interests of the particular member and of the operations of the Bank
and

(ii) In the case of loans made under Section 1 (a) (ii) of this Article, the total amount outstanding and payable
to the Bank in any one currency shall at no time exceed the total amount of the outstanding borrowings
made by the Bank under Section 1 (a) (ii) and payable in the same currency.

(i) In the case of loans made under Section 1 (a) (i) of this Article, the loan contracts shall provide that
payments to the Bank of interest, other charges and amortization shall be made in the currency loaned,
unless the member whose currency is loaned agrees that such payments shall be made in some other
specified currency or currencies. These payments, subject to the provisions of Article II, Section 9 (c), shall
be equivalent to the value of such contractual payments at the time the loans were made, in terms of a
currency specified for the purpose by the Bank by a three-fourths majority of the total voting power.

(b) All loan contracts shall stipulate the currency or currencies in which payments under the contract shall be
made to the Bank. At the option of the borrowers however, such payments may be made in gold, or subject
to the agreement of the Bank, in the currency of a member other than that prescribed in the contract.

(c) Guarantees by the Bank shall provide that the Bank may terminate its liability with respect to interest if,
upon default by the borrower and by the guarantor, if any, the Bank offers to purchase, at par and interest
accrued to a date designated in the offer, the bonds or other obligations guaranteed-

(a) The terms and conditions of interest and amortization payments, maturity and dates of payment of each
loan shall be determined by the Bank. The Bank shall also determine the rate and any other terms and
conditions of commission to be charged in connection with such loan.

SECTION 6. Special Reserve

(b) Guarantee commissions shall be paid directly to the Bank by the borrower.

shall also have discretion to increase the rate of commission beyond the above limit, if experience indicates
that an increase is advisable.

Loan contracts under Section 1 (a) (i) or (ii) of this Article shall be made in accordance with the following
payment provisions:

SECTION 4. Payment Provisions for Direct Loans
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(vi) Decide to suspend permanently the operations of the Bank and to distribute its assets;

(v) Make arrangements to cooperate with other international organizations (other than informal
arrangements of a temporary and administrative character);

(iv) Decide appeals from interpretations of this agreement given by the Executive Directors;

(iii) Suspend a member;

(ii) Increase or decrease the capital stock;

(i) Admit new members and determine the conditions of their admission;

(b) The Board of Governors may delegate to the Executive Directors authority to exercise any powers of the
Board, except the power to:

(a) All the powers of the Bank shall be vested in the Board of Governors consisting of one governor and one
alternate appointed by each member in such manner as it may determine. Each governor and each
alternate shall serve for five years, subject to the pleasure of the member appointing him, and may be
reappointed. No alternate may vote except in the absence of his principal. The Board shall select one of the
Governor-s as chairman.

SECTION 2. Board of Governors

The Bank shall have a Board of Governors, Executive Directors, a President and such other officers and
staff to perform such duties as the Bank may determine.

SECTION 1. Structure of the Bank

Organization and Management

IBRD Article V

The Bank and its officers shall not interfere in the political affairs of any member; nor shall they be influenced
in their decisions by the political character of the member or members concerned. Only economic
considerations shall be relevant to their decisions, and these considerations shall be weighed impartially in
order to achieve the purposes stated in Article I.

SECTION 10. Political Activity Prohibited

Every security guaranteed or issued by the Bank shall bear on its face a conspicuous statement to the effect
that it is not an obligation of any government unless expressly stated on the security.

SECTION 9. Warning to be Placed on Securities

In exercising the powers conferred by this Section, the Bank may deal with any person, partnership,
association, corporation or other legal entity in the territories of any member.

(d) Directors shall continue in office until their successors are appointed or elected. If the office of an elected
director becomes vacant more than ninety days before the end of his term, another director shall be elected
for the remainder of the term by the governors who elected the former director. A majority of the votes cast
shall be required for election. While the office remains vacant, the alternate of the former director shall
exercise his powers, except that of appointing an alternate.

Executive Directors shall be appointed or elected every two years. (c) Each executive director shall appoint
an alternate with full power to act for him when he is not present. When the executive directors appointing
them are present, alternates may participate in meetings but shall not vote.

For the purpose of this paragraph, "members" means governments of countries whose names are set forth
in Schedule A, whether they are original members or become members in accordance with Article 11,
Section I (b). When governments of other countries become members, the Board of Governors may, by a
four-fifths majority of the total voting power, increase the total number of directors by increasing the number
of directors to be elected.

(ii) seven shall be elected according to Schedule B by all the Governors other than those appointed by the
five members referred to in (i) above.

(i) five shall be appointed, one by each of the five members having the largest number of shares;

(b) There shall be twelve Executive Directors, who need not be governors, and of whom:

(a) The Executive Directors shall be responsible for the conduct of the general operations of the Bank, and
for this purpose, shall exercise all the powers delegated to them by the Board of Governors.

SECTION 4. Executive Directors

(b) Except as otherwise specifically provided, all matters before the Bank shall be decided by a majority of
the votes cast.

(a) Each member shall have two hundred fifty votes plus one additional vote for each share of stock held.

SECTION 3. Voting

(h) The Board of Governors shall determine the remuneration to be paid to the Executive Directors and the
salary and terms of the contract of service of the President.

(g) Governors and alternates shall serve as such without compensation from the Bank, but the Bank shall
pay them reasonable expenses incurred in attending meetings.

(f) The Board of Governors, and the Executive Directors to the extent authorized, may adopt such rules and
regulations as may be necessary or appropriate to conduct the business of the Bank.

(e) The Board of Governors may by regulation establish a procedure whereby the Executive Directors, when
they deem such action to be in the best interests of the Bank, may obtain a vote of the Governors on a
specific question without calling a meeting of the Board.

(d) A quorum for any meeting of the Board of Governors shall be a majority of the Governors, exercising not
less than two-thirds of the total voting power.

(c) The Board of Governors shall hold an annual meeting and such other meetings as may be provided for
by the Board or called by the Executive Directors. Meetings of the Board shall be called by the Directors
whenever requested by five members or by members having one quarter of the total voting power.

(iii) To borrow the currency of any member with the approval of that member.

(iv) To buy and sell such other securities as the Directors by a three-fourths majority of the total voting power
may deem proper for the investment-of all or part of the special reserve under Section 6 of this Article.

(vii) Determine the distribution of the net income of the Bank.

(ii) To guarantee securities in which it has invested for the purpose of facilitating their sale.
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(b) The Bank may establish agencies or branch offices in the territories of any member of the Bank.

SECTION 10. Regional Offices and Councils

SECTION 5. President and Staff

(a) The Executive Directors shall select a President who shall not be a governor or an executive director or
an alternate for either. The President shall be Chairman of the Executive Directors, but shall have no vote
except a deciding vote in case of an equal division. He may participate in meetings of the Board of
Governors, but shall not vote at such meetings. The President shall cease to hold office when the Executive
Directors so decide.

The committees required to report on loans under Article III, Section 4, shall be appointed by the Bank. Each
such committee shall include an expert selected by the governor representing the member in whose
territories the project is located and one or more members of the technical staff of the Bank.

SECTION 7. Loan Committees

(b) Councillors shall serve for two years and may be reappointed. They shall be paid their reasonable
expenses incurred on behalf of the Bank.

(a) There shall be an Advisory Council of not less than seven persons selected by the Board of Governors
including representatives of banking, commercial, industrial, labor, and agricultural interests, and with as
wide a national representation as possible. In those fields where specialized international organizations
exist, the members of the Council representative of those fields shall be selected in agreement with such
organizations. The Council shall advise the Bank on matters of general policy. The Council shall meet
annually and on such other occasions as the Bank may request.

SECTION 6. Advisory Council

(d) In appointing the officers and staff the President shall, subject to the paramount importance of securing
the highest standards of efficiency and of technical competence, pay due regard to the importance of
recruiting personnel on as wide a geographical basis as possible.

(c) The President, officers and staff of the Bank, in the discharge of their offices, owe their duty entirely to
the Bank and to no other authority. Each member of the Bank shall respect the international character of this
duty and shall refrain from all attempts to influence any of them in the discharge of their duties.

(b) The President shall be chief of the operating staff of the Bank and shall conduct, under the direction of
the Executive Directors, the ordinary business of the Bank. Subject to the general control of the Executive
Directors, he shall be responsible for the organization, appointment and dismissal of the officers and staff.

(a) The principal office of the Bank shall be located in the territory of the member holding the greatest
number of shares.

(i) The Executive Directors may appoint such committees as they deem advisable. Membership of such
committees need not be limited to governors or directors or their alternates.

(a) The Bank shall publish an annual report containing an audited statement of its accounts and shall
circulate to members at intervals of three months or less a summary statement of its financial position and a
profit and loss statement showing the results of its operations.

SECTION 13. Publication of Reports and Provision of Information

The Bank shall accept from any member, in place of any part of the member's currency, paid in to the Bank
under Article 11, Section 7 (i), or to meet amortization payments on loans made with such currency, and not
needed by the Bank in its operations, notes or similar obligations issued by the Government of the member
or the depository designated by such member, which shall be non-negotiable, non-interest-bearing and
payable at their par value on demand by credit to the account of the Bank in the designated depository.

SECTION 12. Form of Holdings of Currency

(b) The Bank may hold other assets, including gold, in depositories designated by the five members having
the largest number of shares and in such other designated depositories as the Bank may select. Initially, at
least one-half of the gold holdings of the Bank shall be held in the depository designated by the member in
whose territory the Bank has its principal office, and at least forty percent shall be held in the depositories
designated by the remaining four members referred to above, each of such depositories to hold, initially, not
less than the amount of gold paid on the shares of the member designating it. However, all transfers of gold
by the Bank shall be made with due regard to the costs of transport and anticipated requirements of the
Bank. In an emergency the Executive Directors may transfer all or any part of the Bank's gold holdings to
any place where they can be adequately protected.

(a) Each member shall designate its central bank as a depository for all the Bank’s holdings of its currency
or, if it has no central bank, it shall designate such other institution as may be acceptable to the Bank.

SECTION 11. Depositories

(b) Each regional office shall be advised by a regional council representative of the entire area and selected
in such manner as the Bank may decide.

(a) The Bank may establish regional offices and determine the location of, and the areas to be covered by,
each regional office.

SECTION 9. Location of Offices

(b) In making decisions on applications for loans or guarantees relating to matters directly within the
competence of any international organization of the types specified in the preceding paragraph and
participated in primarily by members of the Bank, the Bank shall give consideration to the views and
recommendations of such organization.

(a) The Bank, within the terms of this Agreement, shall cooperate with any general international organization
and with public international organizations having specialized responsibilities in related fields. Any
arrangements for such cooperation which would involve a modification of any provision of this Agreement
may be effected only after amendment to this Agreement under Article VIII.

SECTION 8. Relationship to Other International Organizations

(h) The Board of Governors shall adopt regulations under which a member not entitled to appoint a director
under (b) above may send a representative to attend any meeting of the Executive Directors when a request
made by, or a matter particularly affecting, that member is under consideration.

(g) Each appointed director shall be entitled to cast the number of votes allotted under Section 3 of this
Article to the member appointing him. Each elected director shall be entitled to cast the number of votes
which counted toward his election. All the votes which a director is entitled to cast shall be cast as a unit.

(f) A quorum for any meeting of the Executive Directors shall be a majority of the Directors, exercising not
less than one-half of the total voting power.

(e) The Executive Directors shall function in continuous session at the principal office of the Bank and shall
meet as often as the business ofthe Bank may require.
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(b) At the time a government ceases to be a member, the Bank shall arrange for the repurchase of its
shares as a part of the settlement of accounts with such government in accordance with the provisions of (c)

(a) When a government ceases to be a member, it shall remain liable for its direct obligations to the Bank
and for its contingent liabilities to the Bank so long as any part of the loans or guarantees contracted before
it ceased to be a member are outstanding; but it shall cease to incur liabilities with respect to loans and
guarantees entered into thereafter by the Bank and to share either in the income or the expenses of the
Bank.

Section 4. Settlement of Accounts with Governments Ceasing to be Members

Any member which ceases to be a member of the International Monetary Fund shall automatically cease
after three months to be a member of the Bank unless the Bank by three-fourths of the total voting power
has agreed to allow it to remain a member.

SECTION 3. Cessation of Membership in International Monetary Fund

While under suspension, a member shall not be entitled to exercise any rights under this Agreement, except
the right of withdrawal, but shall remain subject to all obligations.

If a member fails to fulfill any of its obligations to the Bank, the Bank may suspend its membership by
decision of a majority of the Governors, exercising a majority of the total voting power. The member so
suspended shall automatically cease to be a member one year from the date of its suspension unless a
decision is taken by the same majority to restore the member to good standing.

SECTION 2. Suspension of Membership

Any member may withdraw from the Bank at any time by transmitting a notice in writing to the Bank at its
principal office. Withdrawal shall become effective on the date such notice is received.

SECTION 1. Right of Members to Withdraw

Withdrawal and Suspension of Membership: Suspension of Operations

IBRD Article VI

(b) If any part is distributed, up to two percent non-cumulative shall be paid, as a first charge against the
distribution for any year, to each member on the basis of the average amount of the loans outstanding
during the year made under Article IV, Section 1 (a) (i), out of currency corresponding to its subscription. If
two percent is paid as a first charge, any balance remaining to be distributed shall be paid to all members in
proportion to their shares. Payments to each member shall be made in its own currency, or if that currency is
not available in other currency acceptable to the member. if such payments are made in currencies other
than the member's own currency, the transfer of the currency and its use by the receiving member after
payment shall be without restriction by the members.

(a) The Board of Governors shall determine annually what part of the Bank's net income, after making
provision for reserves, shall be allocated to surplus and what part, if any, shall be distributed.

SECTION 14. Allocation of Net Income

(c) Copies of all reports, statements and publications made under this section shall be distributed to
members.

(b) The Bank may publish such other reports as it deems desirable to carry out its purposes.

(i) all liabilities to creditors have been discharged or provided for, and

(e) No distribution shall be made to members on account of their subscriptions to the capital stock of the
Bank until

(d) All creditors holding direct shall be paid out of the assets of the Bank, and then out of payments to the
Bank on calls on unpaid subscriptions. Before making any payments to creditors holding direct claims, the
Executive Directors shall make such arrangements as are necessary, in their judgment, to insure a
distribution to holders of contingent claims ratably with creditors holding direct claims.

(c) The liability of all members for uncalled subscriptions to the capital stock of the Bank and in respect of
the depreciation of their own currencies shall continue until all claims of creditors, including all contingent
claims, shall have been discharged.

(b) The Bank may suspend permanently its operations in respect of new loans and guarantees by a vote of
a majority of the Governors, exercising a majority of the total voting power. After such suspension of
operations the Bank shall forthwith cease all activities, except those incident to the orderly realization,
conservation, and preservation of its assets and settlement of its obligations.

(a) In an emergency the Executive Directors may suspend temporarily operations in respect of new loans
and guarantees pending an opportunity for further consideration and action by the Board of Governors.

SECTION 5. Suspension of Operations and Settlement of Obligations

(d) if the Bank suspends permanently its operations under Section 5 (b) of this Article, within six months of
the date upon which any government ceases to be a member, all rights of such government shall be
determined by the provisions of Section 5 of this Article.

(iv) If losses are sustained by the Bank on any guarantees, participations in loans, or loans which were
outstanding on the date when the government ceased to be a member, and the amount of such losses
exceeds the amount of the reserve provided against losses on the date when the government ceased to be
a member, such government shall be obligated to repay upon demand the amount by which the repurchase
price of its shares would have been reduced, if the losses had been taken into account when the repurchase
price was determined. In addition, the former member government shall remain liable on any call for unpaid
subscriptions under Article IL Section 5 (ii), to the extent that it would have been required to respond if the
impairment of capital had occurred and the call had been made at the time the repurchase price of its shares
was determined.

(iii) Payments shall be made in the currency of the country receiving payment or at the option of the Bank in
gold.

(ii) Payments for shares may be made from time to time, upon their surrender by the government, to the
extent by which the amount due as the repurchase price in (b) above exceeds the aggregate of liabilities on
loans and guarantees in (c) (i) above until the former member has received the full repurchase price.

(i) Any amount due to the government for its shares shall be withheld so long as the government, its central
bank or any of its agencies remains liable, as borrower or guarantor, to the Bank and such amount may, at
the option of the Bank, be applied on any such liability as it matures. No amount shall be withheld on
account of the liability of the government resulting from its subscription for shares under Article H, Section 5
(ii). In any event, no amount due to a member for its shares shall be paid until six months after the date upon
which the government ceases to be a member.

(c) The payment for shares repurchased by the Bank under this section shall be governed by the following
conditions:

and (d) below. For this purpose the repurchase price of the shares shall be the value shown by the books of
the Bank on the day the government ceases to be a member.
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Actions may be brought against the Bank only in a court of competent jurisdiction in the territories of a
member in which the Bank has an office, has appointed an agent for the purpose of accepting service or
notice of process, or has issued or guaranteed securities. No actions shall, however, be brought by

SECTION 3. Position of the Bank with Regard to judicial Process

(iii) to institute legal proceedings.

(ii) to acquire and dispose of immovable and movable property;

(i) to contract;

The Bank shall possess full juridical personality, and, in particular, the capacity:

SECTION 2. Status of the Bank

To enable the Bank to fulfill the functions with which it is entrusted, the status, immunities and privileges set
forth in this Article shall be accorded to the Bank in the territories of each member.

SECTION 1. Purposes of the Article

Status, Immunities and Privileges

IBRD Article VII

(i) Any member receiving assets distributed by the Bank in accordance with (h) above, shall enjoy the same
rights with respect to such assets as the Bank enjoyed prior to their distribution.

(iv) Amy remaining assets held by the Bank after payments have been made to members under (i), (ii), and
(iii) above shall be distributed pro rata among the members.

(iii) Any balance due to a member after payment has been made under (i) and (ii) above shall be paid in gold
or currency acceptable to the member, insofar as they are held by the Bank, up to an amount equivalent in
value to such balance.

(ii) Any balance due to a member after payment has been made under (i) above shall be paid, in its own
currency, insofar as it is held by the Bank, up to an amount equivalent in value to such balance.

(i) There shall be paid to each member in its own obligations or those of its official agencies or legal entities
within its territories, insofar as they are available for distribution, an amount equivalent in value to its
proportionate share of the total amount to be distributed.

(h) The Executive Directors shall value the assets to be distributed as at the date of distribution and then
proceed to distribute in the following manner:

(g) Before any distribution of assets is made, the Executive Directors shall fix the proportionate share of
each member according to the ratio of its shareholding to the total outstanding shares of the Bank.

(f) After a decision to make a distribution has been taken under (e) above, the Executive Directors may by a
two-thirds majority vote make successive distributions of the assets of the Bank to members until all of the
assets have been distributed. This distribution shall be subject to the prior settlement of all outstanding
claims of the Bank agamst each member

(ii) a majority of the Governors, exercising a majority of the total voting power, have decided to make a
distribution.

(i) which discriminates against such obligation or security solely because it is issued by the Bank; or

(c) No taxation of any kind shall be levied on any obligation or security issued by the Bank (including any
dividend or interest thereon) by whomsoever held:

(b) No tax shall be levied on or in respect of salaries and emoluments paid by the Bank to executive
directors, alternates, officials or employees of the Bank who are not local citizens, local subjects, or other
local nationals.

(a) The Bank, its assets, property, income and its operations and transactions authorized by this Agreement,
shall be immune from all taxation and from all customs duties. The Bank shall also be immune from liability
for the collection or payment of any tax or duty.

SECTION 9. Immunities from Taxation

(iii) shall be granted the same treatment in respect of travelling facilities as is accorded by members to
representatives, officials and employees of comparable rank of other members.

(ii) not being local nationals, shall be accorded the same immunities from immigration restrictions, alien
registration requirements and national service obligations and the same facilities as regards exchange
restrictions as are accorded by members to the representatives, officials, and employees of comparable
rank of other members;

(i) shall be immune from legal process with respect to acts performed by them in their official capacity except
when the Bank waives this immunity;

All governors, executive directors, alternates, officers and employees of the Bank

SECTION 8. Immunities and Privileges of Officers and Employees

The official communications of the Bank shall be accorded by each member the same treatment that it
accords to the official communications of other members.

SECTION 7. Privilege for Communications

To the extent necessary to carry out the operations provided for in this Agreement and subject to the
provisions of this Agreement, all property and assets of the Bank shall be free from restrictions, regulations,
controls and moratoria of any nature.

SECTION 6. Freedom of Assets from Restrictions

The archives of the Bank shall be inviolable.

SECTION 5. Immunity of Archives

Property and assets of the Bank, wherever located and by whomsoever held, shall be immune from search,
requisition, confiscation, expropriation or any other form of seizure by executive or legislative action.

SECTION 4. Immunity of Assets from Seizure

members or persons acting for or deriving claims from members. The property and assets of the Bank shall,
wheresoever located and by whomsoever held, be immune from all forms of seizure, attachment or
execution before the delivery of final judgment against the Bank.
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(b) In any case where the Executive Directors have given a decision under (a) above, any
member may require that the question be referred to the Board of Governors, whose decision

(a) Any question of interpretation of the provisions of this Agreement arising between any
member and the Bank or between any members of the Bank shall be submitted to the Executive
Directors for their decision. If the question particularly affects any member not entitled to appoint
an Executive Director, it shall be entitled to representation in accordance with Article V, Section 4
(h).

Interpretation
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(d) At the time this Agreement is signed on its behalf, each government shall transmit to the Government of
the United States of America one one-hundredth of one percent of the price of each share in gold or United
States dollars for the purpose of meeting administrative expenses of the Bank. This payment shall be
credited on account of the payment to be made in accordance with Article II Section 8 (a). The Government
of the United States of America shall hold such funds in a special deposit account and shall transmit them to
the Board of Governors of the Bank when the initial meeting has been called under Section 3 of this Article.

(c) The Government of the United States of America shall inform the governments of all countries whose
names are set forth in Schedule A, and all governments whose membership is approved in accordance with
Article II, Section 1 (b), of all signatures of this Agreement and of the deposit of all instruments referred to in
(a) above.

(b) Each government shall become a member of the Bank as from the date of the deposit on its behalf of the
instrument referred to in (a) above, except that no government shall become a member before this
Agreement enters into force under Section 1 of this Article.

(a) Each government on whose behalf this Agreement is signed shall deposit with the Government of the
United States of America an instrument setting forth that it has accepted this Agreement in accordance with
its law and has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

(iii) the limitation on liability provided in Article II, Section 6.

(c) Amendments shall enter into force for all members three months after the date of the formal
communication unless a shorter period is specified in the circular letter or telegram.

SECTION 2. Signature

This Agreement shall enter into force when it has been signed on behalf of governments whose minimum
subscriptions comprise not less than sixty-five percent of the total subscriptions set forth in Schedule A and
when the instruments referred to in Section 2 (a) of this Article have been deposited on their behalf, but in no
event shall this Agreement enter into force before May 1, 1945.

SECTION 1. Entry into Force

Final Provisions

IBRD Article XI

Whenever the approval of any member is required before any act may be done by the Bank, except in
Article VIII, approval shall be deemed to have been given unless the member presents an objection within
such reasonable period as the Bank may fix in notifying the member of the proposed act.

Approval Deemed Given

IBRD Article X

(ii) the right secured by Article U, Section 3 (c);

(i) the right to withdraw from the Bank provided in Article VI, Section 1;

(b) Notwithstanding (a) above, acceptance by an members is required in the case of any
amendment modifying:

(a) Any proposal to introduce modifications in this Agreement, whether emanating from a
member, a governor or the Executive Directors, shall be communicated to the Chairman of the
Board of Governors who shall bring the proposal before the Board. If the proposed amendment is
approved by the Board the Bank shall, by circular letter or telegram, ask all members whether
they accept the proposed amendment. When three-fifths of the members, having eighty-five
percent (1) of the total voting power, have accepted the proposed amendments, the Bank shall
certify the fact by formal communication addressed to an members.

Amendments

IBRD Article VIII

Each member shall take such action as is necessary in its own territories for the purpose of making effective
in terms of its own law the principles set forth in this Article and shall inform the Bank of the detailed action
which it has taken.

SECTION 10. Application of Article

(ii) if the sole jurisdictional basis for such taxation is the location of any office or place of business
maintained by the Bank.

(c) Whenever a disagreement arises between the Bank and a country which has ceased to be a
member, or between the Bank and any member during the permanent suspension of the Bank,
such disagreement shall be submitted to arbitration by a tribunal of three arbitrators, one
appointed by the Bank, another by the country involved and an umpire who, unless the parties
otherwise agree, shall be appointed by the President of the Permanent Court of International
justice or such other authority as may have been prescribed by regulation adopted by the Bank.
The umpire shall have full power to settle an questions of procedure in any case where the
parties are in disagreement with respect thereto.

3. 'Eighty-five percent' was substituted to "four-fifths' by amendment effective February 16, 1989.

(d) No taxation of any kind shall be levied on any obligation or security guaranteed by the Bank (including
any dividend or interest thereon) by whomsoever held:

(i) which discriminates against such obligation or security solely because it is guaranteed by the Bank; or

shall be final. Pending the result of the reference to the Board, the Bank may, so far as it deems
necessary, act on the basis of the decision of the Executive Directors.

(ii) if the sole jurisdictional basis for such taxation is the place or currency in which it is issued, made payable
or paid, or the location of any office or place of business maintained by the Bank.
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IBRD Schedule 1

(millions of dollars)

Subscriptions

SCHEDULE A

DONE at Washington, in a single copy which shall remain deposited in the archives of the Government of
the United States of America, which shall transmit certified copies to all governments whose names are set
forth in Schedule A and to all governments whose membership is approved in accordance with Article II,
Section I (b).

(d) The Bank shall notify members when it is ready to commence operations.

(c) The Board of Governors may delegate to the provisional executive directors any powers except those
which may not be delegated to the Executive Directors.

(b) At the first meeting of the Board of Governors, arrangements shall be made for the selection of
provisional executive directors. The governments of the five countries, to which the largest number of shares
are allocated in Schedule A, shall appoint provisional executive directors. If one or more of such
governments have not become members, the executive directorships which they would be entitled to fill
shall remain vacant until they become members, or until January 1, 1946, whichever is the earlier. Seven
provisional executive directors shall be elected in accordance with the provisions of Schedule B and shall
remain in office until the date of the first regular election of executive directors which shall be held as soon
as practicable after January 1, 1946.

(a) As soon as this Agreement enters into force under Section 1 of this Article, each member shall appoint a
governor and the member to whom the largest number of shares is allocated in Schedule A shall call the first
meeting of the Board of Governors.

SECTION 3. Inauguration of the Bank

(i) Paragraphs (d) and (h) shall come into force with regard to each signatory government as from the date
of its signature.

(h) In the case of governments whose metropolitan territories have been under enemy occupation, the
deposit of the instrument referred to in (a) above may be delayed until one hundred and eighty days after the
date on which these territories have been liberated. If, however, it is not deposited by any such government
before the expiration of this period, the signature affixed on behalf of that government shall become void and
the portion of its subscription paid under (d) above shall be returned to it.

(g) By their signature of this Agreement, all governments accept it both on their own behalf and in respect of
all their colonies, overseas territories, all territories under their protection, suzerainty, or authority and all
territories in respect of which they exercise a mandate.

(f) After December 31, 1945, this Agreement shall be open for signature on behalf of the government of any
country whose membership has been approved in accordance with Article II, Section 1 (b).

(e) This Agreement shall remain open for signature at Washington on behalf of the governments of the
countries whose names are set forth in Schedule A until December 31, 1945.

If this Agreement has not come into force by December 31, 1945, the Government of the United States of
America shall return such funds to the governments that transmitted them.

9,100.0

1,200.0
1,300.0
3,175.0
10.5
10.5
40.0

24.0
6.0
0.5
10.0
65.0
275.0
50.0
0.8
50.0
0.2
0.8
17.5
15.0
125.0
100.0

4. In determining whether the votes cast by a governor are to be deemed to have raised the total of any
person above fifteen percent of the eligible votes, the fifteen percent shall be deemed to include, first, the

3. When seven persons are not elected on the first ballot, a second ballot shall be held in which the person
who received the lowest number of votes shall be ineligible for election and in which there shall vote only (a)
those governors who voted in the first ballot for a person not elected and (b) those governors whose votes
for a person elected are deemed under 4 below to have raised the votes cast for that person above fifteen
percent of the eligible votes.

2. In balloting for the elective executive directors, each governor eligible to vote shall cast for one person all
of the votes to which the member appointing him is entitled under Section 3 of Article V. The seven persons
receiving the greatest number of votes shall be executive directors, except that no person who receives less
than fourteen percent of the total of the votes which can be cast (eligible votes) shall be considered elected.

1. The election of the elective executive directors shall be by ballot of the Governors eligible to vote under
Article V, Section 4 (b).

Election of Executive Directors

IBRD Schedule B

a. The quota of Denmark shall be determined by the Bank after Denmark accepts membership in
accordance with these Articles of Agreement.

400.0 Total

India

Iran
Iraq
Liberia
Luxembourg
Mexico
Netherlands
New Zealand
Nicaragua
Norway
Panama
Paraguay
Peru
Philippine Commonwealth
Poland
Union of South Africa
Union of Soviet Socialist
Republics
United Kingdom
United States
Uruguay
Venezuela
Yugoslavia

200.0
225.0
7.0
105.0
325.0.
35.0
600.0
35.0
2.0
35.0
125.0
(a)
2.0
3.2
40.0
1.0
3.0
450.0
25.0
2.0
2.0
1.0
1.0

Australia
Belgium
Bolivia
Brazil
Canada
Chile
China
Colombia
Costa Rica
Cuba
Czechoslovakia
Denmark
Dominican Republic
Ecuador
Egypt
El Salvador
Ethiopia
France
Greece
Guatemala
Haiti
Honduras
Iceland
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6. If, after the second ballot, seven persons have not been elected, further ballots shall be held on the same
principles until seven persons have been elected, provided that after six persons are elected, the seventh
may be elected by a simple majority of the remaining votes and shall be deemed to have been elected by all
such votes.

5. Any governor, part of whose votes must be counted in order to raise the total of any person above
fourteen percent shall be considered as casting all of his votes for such person even if the total votes for
such person thereby exceed fifteen percent.

votes of the governor casting the largest number of votes for such person, then the votes of the governor
casting the next largest number, and so on until fifteen percent is reached.

Convention on International Civil Aviation, 1944

114

115

116

117

118

119

120
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123
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Convention on the Privileges and Immunities of the
United Nations, 1946

128

129

130

131

132

Constitution of the World Health Organization, 1946
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1
The Constitution was adopted by the International Health Conference held in New York from 19 June
to 22 July 1946, signed on 22 July 1946 by the representatives of 61 States (Off. Rec. Wld Hlth Org., 2,
100), and entered into force on 7 April 1948. Amendments adopted by the Twenty-sixth, Twenty-ninth,
Thirty-ninth and Fifty-first World Health Assemblies (resolutions WHA26.37, WHA29.38, WHA39.6 and
WHA51.23) came into force on 3 February 1977, 20 January 1984, 11 July 1994 and 15 September 2005
respectively and are incorporated in the present text.

(k) to propose conventions, agreements and regulations, and make recommendations with respect to international health matters and to perform

(j) to promote co-operation among scientific and professional groups
which contribute to the advancement of health;

(i) to promote, in co-operation with other specialized agencies where necessary, the improvement of nutrition, housing, sanitation, recreation,
economic or working conditions and other aspects of environmental
hygiene;

(h) to promote, in co-operation with other specialized agencies where necessary, the prevention of accidental injuries;

(g) to stimulate and advance work to eradicate epidemic, endemic and
other diseases;

Governments have a responsibility for the health of their peoples which
can be fulfilled only by the provision of adequate health and social
measures.

ACCEPTING THESE PRINCIPLES, and for the purpose of co-operation
among themselves and with others to promote and protect the health of all
peoples, the Contracting Parties agree to the present Constitution and

(f) to establish and maintain such administrative and technical services as
may be required, including epidemiological and statistical services;

(e) to provide or assist in providing, upon the request of the United
Nations, health services and facilities to special groups, such as the
peoples of trust territories;

(d) to furnish appropriate technical assistance and, in emergencies, necessary aid upon the request or acceptance of Governments;

(c) to assist Governments, upon request, in strengthening health services;

(b) to establish and maintain effective collaboration with the United
Nations, specialized agencies, governmental health administrations,
professional groups and such other organizations as may be deemed
appropriate;

(a) to act as the directing and co-ordinating authority on international
health work;

In order to achieve its objective, the functions of the Organization shall
be:

Article 2

CHAPTER II – FUNCTIONS

The objective of the World Health Organization (hereinafter called the
Organization) shall be the attainment by all peoples of the highest possible
level of health.

Article 1

CHAPTER I – OBJECTIVE

hereby establish the World Health Organization as a specialized agency
within the terms of Article 57 of the Charter of the United Nations.

2

Informed opinion and active co-operation on the part of the public are of
the utmost importance in the improvement of the health of the people.

The extension to all peoples of the benefits of medical, psychological
and related knowledge is essential to the fullest attainment of health.

Healthy development of the child is of basic importance; the ability to
live harmoniously in a changing total environment is essential to such
development.

Unequal development in different countries in the promotion of health
and control of disease, especially communicable disease, is a common
danger.

The achievement of any State in the promotion and protection of health
is of value to all.

The health of all peoples is fundamental to the attainment of peace and
security and is dependent upon the fullest co-operation of individuals
and States.

The enjoyment of the highest attainable standard of health is one of the
fundamental rights of every human being without distinction of race,
religion, political belief, economic or social condition.

Health is a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity.

THE STATES Parties to this Constitution declare, in conformity with the
Charter of the United Nations, that the following principles are basic to the
happiness, harmonious relations and security of all peoples:

CONSTITUTION
OF THE WORLD HEALTH ORGANIZATION1

This text replaces that on pages 1-18 of the Forty-fifth edition of Basic documents, following
the coming into force of amendments adopted by the Fifty-first World Health Assembly.
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3

The States whose Governments have been invited to send observers to
the International Health Conference held in New York, 1946, may become

Article 5

Members of the United Nations may become Members of the Organization by signing or otherwise accepting this Constitution in accordance with
the provisions of Chapter XIX and in accordance with their constitutional
processes.

Article 4

Membership in the Organization shall be open to all States.

Article 3

CHAPTER III – MEMBERSHIP AND ASSOCIATE MEMBERSHIP

(v) generally to take all necessary action to attain the objective of the
Organization.

(u) to develop, establish and promote international standards with respect
to food, biological, pharmaceutical and similar products;

(t) to standardize diagnostic procedures as necessary;

(s) to establish and revise as necessary international nomenclatures of diseases, of causes of death and of public health practices;

(r) to assist in developing an informed public opinion among all peoples
on matters of health;

(q) to provide information, counsel and assistance in the field of health;

(p) to study and report on, in co-operation with other specialized agencies
where necessary, administrative and social techniques affecting public
health and medical care from preventive and curative points of view,
including hospital services and social security;

(o) to promote improved standards of teaching and training in the health,
medical and related professions;

(n) to promote and conduct research in the field of health;

(m) to foster activities in the field of mental health, especially those affecting the harmony of human relations;

(l) to promote maternal and child health and welfare and to foster the ability to live harmoniously in a changing total environment;

such duties as may be assigned thereby to the Organization and are
consistent with its objective;

CONSTITUTION OF WHO
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1
The amendment to this Article adopted by the Eighteenth World Health Assembly (resolution
WHA18.48) has not yet come into force.

(a) The World Health Assembly (herein called the Health Assembly);
(b) The Executive Board (hereinafter called the Board);
(c) The Secretariat.

The work of the Organization shall be carried out by:

Article 9

CHAPTER IV – ORGANS

Territories or groups of territories which are not responsible for the conduct of their international relations may be admitted as Associate Members
by the Health Assembly upon application made on behalf of such territory
or group of territories by the Member or other authority having responsibility for their international relations. Representatives of Associate Members
to the Health Assembly should be qualified by their technical competence
in the field of health and should be chosen from the native population. The
nature and extent of the rights and obligations of Associate Members shall
be determined by the Health Assembly.

Article 8

If a Member fails to meet its financial obligations to the Organization or
in other exceptional circumstances, the Health Assembly may, on such conditions as it thinks proper, suspend the voting privileges and services to
which a Member is entitled. The Health Assembly shall have the authority
to restore such voting privileges and services.

Article 7 1

Subject to the conditions of any agreement between the United Nations
and the Organization, approved pursuant to Chapter XVI, States which do
not become Members in accordance with Articles 4 and 5 may apply to
become Members and shall be admitted as Members when their application
has been approved by a simple majority vote of the Health Assembly.

Article 6

Members by signing or otherwise accepting this Constitution in accordance
with the provisions of Chapter XIX and in accordance with their constitutional processes provided that such signature or acceptance shall be completed before the first session of the Health Assembly.

4
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5

The Health Assembly shall adopt its own rules of procedure.

Article 17

The Health Assembly shall elect its President and other officers at the
beginning of each annual session. They shall hold office until their successors are elected.

Article 16

The Board, after consultation with the Secretary-General of the United
Nations, shall determine the date of each annual and special session.

Article 15

The Health Assembly, at each annual session, shall select the country or
region in which the next annual session shall be held, the Board subsequently fixing the place. The Board shall determine the place where a special session shall be held.

Article 14

The Health Assembly shall meet in regular annual session and in such
special sessions as may be necessary. Special sessions shall be convened at
the request of the Board or of a majority of the Members.

Article 13

Alternates and advisers may accompany delegates.

Article 12

Each Member shall be represented by not more than three delegates, one
of whom shall be designated by the Member as chief delegate. These delegates should be chosen from among persons most qualified by their technical competence in the field of health, preferably representing the national
health administration of the Member.

Article 11

The Health Assembly shall be composed of delegates representing
Members.

Article 10

CHAPTER V – THE WORLD HEALTH ASSEMBLY

CONSTITUTION OF WHO

The functions of the Health Assembly shall be:

Article 18

BASIC DOCUMENTS, Supplement 2006

(m) to take any other appropriate action to further the objective of the
Organization.

(l) to establish such other institutions as it may consider desirable;

(k) to promote and conduct research in the field of health by the personnel
of the Organization, by the establishment of its own institutions or by
co-operation with official or non-official institutions of any Member
with the consent of its Government;

(j) to report to the Economic and Social Council in accordance with any
agreement between the Organization and the United Nations;

(i) to consider recommendations bearing on health made by the General
Assembly, the Economic and Social Council, the Security Council or
Trusteeship Council of the United Nations, and to report to them on the
steps taken by the Organization to give effect to such recommendations;

(h) to invite any organization, international or national, governmental or
non-governmental, which has responsibilities related to those of the
Organization, to appoint representatives to participate, without right of
vote, in its meetings or in those of the committees and conferences convened under its authority, on conditions prescribed by the Health
Assembly; but in the case of national organizations, invitations shall be
issued only with the consent of the Government concerned;

(g) to instruct the Board and the Director-General to bring to the attention
of Members and of international organizations, governmental or nongovernmental, any matter with regard to health which the Health
Assembly may consider appropriate;

(f) to supervise the financial policies of the Organization and to review and
approve the budget;

(e) to establish such committees as may be considered necessary for the
work of the Organization;

(d) to review and approve reports and activities of the Board and of the
Director-General and to instruct the Board in regard to matters upon
which action, study, investigation or report may be considered desirable;

(c) to appoint the Director-General;

(b) to name the Members entitled to designate a person to serve on the
Board;

(a) to determine the policies of the Organization;

6
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Regulations adopted pursuant to Article 21 shall come into force for all
Members after due notice has been given of their adoption by the Health
Assembly except for such Members as may notify the Director-General of
rejection or reservations within the period stated in the notice.

The functions of the Board shall be:
(a) to give effect to the decisions and policies of the Health Assembly;
(b) to act as the executive organ of the Health Assembly;

Article 28

The Board shall elect its Chairman from among its members and shall
adopt its own rules of procedure.

(e) advertising and labelling of biological, pharmaceutical and similar
products moving in international commerce.
Article 22

Article 27

The Board shall meet at least twice a year and shall determine the place
of each meeting.

Article 26

These Members shall be elected for three years and may be re-elected,
provided that of the Members elected at the first session of the Health
Assembly held after the coming into force of the amendment to this Constitution increasing the membership of the Board from thirty-two to thirtyfour the term of office of the additional Members elected shall, insofar as
may be necessary, be of such lesser duration as shall facilitate the election
of at least one Member from each regional organization in each year.

Article 25

The Board shall consist of thirty-four persons designated by as many
Members. The Health Assembly, taking into account an equitable geographical distribution, shall elect the Members entitled to designate a person to serve on the Board, provided that, of such Members, not less than
three shall be elected from each of the regional organizations established
pursuant to Article 44. Each of these Members should appoint to the Board
a person technically qualified in the field of health, who may be accompanied by alternates and advisers.

(d) standards with respect to the safety, purity and potency of biological,
pharmaceutical and similar products moving in international commerce;

(c) standards with respect to diagnostic procedures for international use;

(b) nomenclatures with respect to diseases, causes of death and public
health practices;

(a) sanitary and quarantine requirements and other procedures designed to
prevent the international spread of disease;

The Health Assembly shall have authority to adopt regulations concerning:

Article 21

Each Member undertakes that it will, within eighteen months after the
adoption by the Health Assembly of a convention or agreement, take action
relative to the acceptance of such convention or agreement. Each Member
shall notify the Director-General of the action taken, and if it does not
accept such convention or agreement within the time limit, it will furnish a
statement of the reasons for non-acceptance. In case of acceptance, each
Member agrees to make an annual report to the Director-General in accordance with Chapter XIV.

Article 20

Article 24

CHAPTER VI – THE EXECUTIVE BOARD

The Health Assembly shall have authority to make recommendations to
Members with respect to any matter within the competence of the Organization.
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The Health Assembly shall have authority to adopt conventions or
agreements with respect to any matter within the competence of the Organization. A two-thirds vote of the Health Assembly shall be required for the
adoption of such conventions or agreements, which shall come into force
for each Member when accepted by it in accordance with its constitutional
processes.

8

Article 23

7

Article 19
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The Director-General shall be ex-officio Secretary of the Health Assembly, of the Board, of all commissions and committees of the Organization
and of conferences convened by it. He may delegate these functions.

Article 32

The Director-General shall be appointed by the Health Assembly on the
nomination of the Board on such terms as the Health Assembly may determine. The Director-General, subject to the authority of the Board, shall be
the chief technical and administrative officer of the Organization.

Article 31

The Secretariat shall comprise the Director-General and such technical
and administrative staff as the Organization may require.

Article 30

CHAPTER VII – THE SECRETARIAT

The Board shall exercise on behalf of the whole Health Assembly the
powers delegated to it by that body.

Article 29

(i) to take emergency measures within the functions and financial
resources of the Organization to deal with events requiring immediate
action. In particular it may authorize the Director-General to take the
necessary steps to combat epidemics, to participate in the organization
of health relief to victims of a calamity and to undertake studies and
research the urgency of which has been drawn to the attention of the
Board by any Member or by the Director-General.

(h) to study all questions within its competence;

(g) to submit to the Health Assembly for consideration and approval a general programme of work covering a specific period;

(f) to prepare the agenda of meetings of the Health Assembly;

(e) to submit advice or proposals to the Health Assembly on its own initiative;

The Board shall establish such committees as the Health Assembly may
direct and, on its own initiative or on the proposal of the Director-General,
may establish any other committees considered desirable to serve any purpose within the competence of the Organization.

Article 38

CHAPTER VIII – COMMITTEES

In the performance of their duties the Director-General and the staff
shall not seek or receive instructions from any government or from any
authority external to the Organization. They shall refrain from any action
which might reflect on their position as international officers. Each Member of the Organization on its part undertakes to respect the exclusively
international character of the Director-General and the staff and not to seek
to influence them.

Article 37

The conditions of service of the staff of the Organization shall conform
as far as possible with those of other United Nations organizations.

Article 36

The Director-General shall appoint the staff of the Secretariat in accordance with staff regulations established by the Health Assembly. The paramount consideration in the employment of the staff shall be to assure that
the efficiency, integrity and internationally representative character of the
Secretariat shall be maintained at the highest level. Due regard shall be paid
also to the importance of recruiting the staff on as wide a geographical
basis as possible.

Article 35

The Director-General shall prepare and submit to the Board the financial
statements and budget estimates of the Organization.

Article 34

The Director-General or his representative may establish a procedure by
agreement with Members, permitting him, for the purpose of discharging
his duties, to have direct access to their various departments, especially to
their health administrations and to national health organizations, governmental or non-governmental. He may also establish direct relations with
international organizations whose activities come within the competence of
the Organization. He shall keep regional offices informed on all matters
involving their respective areas.
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(d) to advise the Health Assembly on questions referred to it by that body
and on matters assigned to the Organization by conventions, agreements and regulations;
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Article 33

9

(c) to perform any other functions entrusted to it by the Health Assembly;
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The functions of the regional committee shall be:
(a) to formulate policies governing matters of an exclusively regional character;
(b) to supervise the activities of the regional office;
(c) to suggest to the regional office the calling of technical conferences and
such additional work or investigation in health matters as in the opinion
of the regional committee would promote the objective of the Organization within the region;
(d) to co-operate with the respective regional committees of the United
Nations and with those of other specialized agencies and with other
regional international organizations having interests in common with
the Organization;

The location of the headquarters of the Organization shall be determined
by the Health Assembly after consultation with the United Nations.

(a) The Health Assembly shall from time to time define the geographical areas in which it is desirable to establish a regional organization.
(b) The Health Assembly may, with the consent of a majority of the
Members situated within each area so defined, establish a regional organization to meet the special needs of such area. There shall not be more than
one regional organization in each area.

Article 44

CHAPTER XI – REGIONAL ARRANGEMENTS

Article 50

Regional committees shall adopt their own rules of procedure.

Article 49

Regional committees shall meet as often as necessary and shall determine the place of each meeting.

Article 48

Regional committees shall be composed of representatives of the Member States and Associate Members in the region concerned. Territories or
groups of territories within the region, which are not responsible for the
conduct of their international relations and which are not Associate Members, shall have the right to be represented and to participate in regional
committees. The nature and extent of the rights and obligations of these territories or groups of territories in regional committees shall be determined
by the Health Assembly in consultation with the Member or other authority
having responsibility for the international relations of these territories and
with the Member States in the region.

Article 43

CHAPTER X – HEADQUARTERS

The Board may provide for representation of the Organization at conferences in which the Board considers that the Organization has an interest.

Article 42

The Health Assembly or the Board may convene local, general, technical or other special conferences to consider any matter within the competence of the Organization and may provide for the representation at such
conferences of international organizations and, with the consent of the
Government concerned, of national organizations, governmental or nongovernmental. The manner of such representation shall be determined by
the Health Assembly or the Board.

Article 41

CHAPTER IX – CONFERENCES

Article 47

Each regional organization shall consist of a regional committee and a
regional office.

Article 46

Article 40

The Board may provide for the creation of or the participation by the
Organization in joint or mixed committees with other organizations and for
the representation of the Organization in committees established by such
other organizations.

Each regional organization shall be an integral part of the Organization
in accordance with this Constitution.
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The Board, from time to time and in any event annually, shall review the
necessity for continuing each committee.
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Article 45
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Article 39
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Article 56
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1
Renamed “Pan American Health Organization” by decision of the XV Pan American Sanitary Conference, September-October 1958.

The Director-General shall prepare and submit to the Board the budget
estimates of the Organization. The Board shall consider and submit to the
Health Assembly such budget estimates, together with any recommendations the Board may deem advisable.

Article 55

CHAPTER XII – BUDGET AND EXPENSES

The Pan American Sanitary Organization1 represented by the Pan
American Sanitary Bureau and the Pan American Sanitary Conferences,
and all other inter-governmental regional health organizations in existence
prior to the date of signature of this Constitution, shall in due course be
integrated with the Organization. This integration shall be effected as soon
as practicable through common action based on mutual consent of the
competent authorities expressed through the organizations concerned.

Each Member shall report annually to the Organization on the action
taken and progress achieved in improving the health of its people.

Article 61

CHAPTER XIV – REPORTS SUBMITTED BY STATES

(a) Decisions of the Health Assembly on important questions shall be
made by a two-thirds majority of the Members present and voting. These
questions shall include: the adoption of conventions or agreements; the
approval of agreements bringing the Organization into relation with the
United Nations and inter-governmental organizations and agencies in
accordance with Articles 69, 70 and 72; amendments to this Constitution.
(b) Decisions on other questions, including the determination of additional categories of questions to be decided by a two-thirds majority, shall
be made by a majority of the Members present and voting.
(c) Voting on analogous matters in the Board and in committees of the
Organization shall be made in accordance with paragraphs (a) and (b) of
this Article.

Article 60

Each Member shall have one vote in the Health Assembly.

Article 59

Article 53

The staff of the regional office shall be appointed in a manner to be
determined by agreement between the Director-General and the Regional
Director.
Article 54

CHAPTER XIII – VOTING

A special fund to be used at the discretion of the Board shall be established to meet emergencies and unforeseen contingencies.

Article 58

The Health Assembly or the Board acting on behalf of the Health
Assembly may accept and administer gifts and bequests made to the Organization provided that the conditions attached to such gifts or bequests are
acceptable to the Health Assembly or the Board and are consistent with the
objective and policies of the Organization.

Article 57

Subject to any agreement between the Organization and the United
Nations, the Health Assembly shall review and approve the budget estimates and shall apportion the expenses among the Members in accordance
with a scale to be fixed by the Health Assembly.
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The head of the regional office shall be the Regional Director appointed
by the Board in agreement with the regional committee.

Article 52

Subject to the general authority of the Director-General of the Organization, the regional office shall be the administrative organ of the regional
committee. It shall, in addition, carry out within the region the decisions of
the Health Assembly and of the Board.

Article 51

(e) to tender advice, through the Director-General, to the Organization on
international health matters which have wider than regional significance;
(f) to recommend additional regional appropriations by the Governments
of the respective regions if the proportion of the central budget of the
Organization allotted to that region is insufficient for the carrying-out
of the regional functions;
(g) such other functions as may be delegated to the regional committee by
the Health Assembly, the Board or the Director-General.
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Such legal capacity, privileges and immunities shall be defined in a separate agreement to be prepared by the Organization in consultation with the
Secretary-General of the United Nations and concluded between the Members.

Article 68

(a) The Organization shall enjoy in the territory of each Member such
privileges and immunities as may be necessary for the fulfilment of its
objective and for the exercise of its functions.
(b) Representatives of Members, persons designated to serve on the
Board and technical and administrative personnel of the Organization shall
similarly enjoy such privileges and immunities as are necessary for the
independent exercise of their functions in connexion with the Organization.

Article 67

The Organization shall enjoy in the territory of each Member such legal
capacity as may be necessary for the fulfilment of its objective and for the
exercise of its functions.

Article 66

CHAPTER XV – LEGAL CAPACITY, PRIVILEGES AND IMMUNITIES

Each Member shall transmit upon the request of the Board such additional information pertaining to health as may be practicable.

Article 65

Each Member shall provide statistical and epidemiological reports in a
manner to be determined by the Health Assembly.

Article 64

Each Member shall communicate promptly to the Organization important laws, regulations, official reports and statistics pertaining to health
which have been published in the State concerned.

Article 63

Texts of proposed amendments to this Constitution shall be communicated by the Director-General to Members at least six months in advance of
their consideration by the Health Assembly. Amendments shall come into
force for all Members when adopted by a two-thirds vote of the Health
Assembly and accepted by two-thirds of the Members in accordance with
their respective constitutional processes.

Article 73

CHAPTER XVII – AMENDMENTS

Subject to the approval by a two-thirds vote of the Health Assembly, the
Organization may take over from any other international organization or
agency whose purpose and activities lie within the field of competence of
the Organization such functions, resources and obligations as may be conferred upon the Organization by international agreement or by mutually
acceptable arrangements entered into between the competent authorities of
the respective organizations.

Article 72

The Organization may, on matters within its competence, make suitable
arrangements for consultation and co-operation with non-governmental
international organizations and, with the consent of the Government concerned, with national organizations, governmental or non-governmental.

Article 71

The Organization shall establish effective relations and co-operate
closely with such other inter-governmental organizations as may be desirable. Any formal agreement entered into with such organizations shall be
subject to approval by a two-thirds vote of the Health Assembly.

Article 70

The Organization shall be brought into relation with the United Nations
as one of the specialized agencies referred to in Article 57 of the Charter of
the United Nations. The agreement or agreements bringing the Organization into relation with the United Nations shall be subject to approval by a
two-thirds vote of the Health Assembly.

Article 69
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Each Member shall report annually on the action taken with respect to
recommendations made to it by the Organization and with respect to conventions, agreements and regulations.
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CHAPTER XVI – RELATIONS WITH OTHER ORGANIZATIONS
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Article 62
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1
The amendment to this Article adopted by the Thirty-first World Health Assembly (resolution
WHA31.18) has not yet come into force.

(a) States may become parties to this Constitution by:
(i) signature without reservation as to approval;
(ii) signature subject to approval followed by acceptance; or
(iii) acceptance.

Article 79

Subject to the provisions of Chapter III, this Constitution shall remain
open to all States for signature or acceptance.

Article 78

CHAPTER XIX – ENTRY-INTO-FORCE

The Director-General may appear before the Court on behalf of the
Organization in connexion with any proceedings arising out of any such
request for an advisory opinion. He shall make arrangements for the presentation of the case before the Court, including arrangements for the argument of different views on the question.

Article 77

Upon authorization by the General Assembly of the United Nations or
upon authorization in accordance with any agreement between the Organization and the United Nations, the Organization may request the International Court of Justice for an advisory opinion on any legal question arising
within the competence of the Organization.

Article 76

Any question or dispute concerning the interpretation or application of
this Constitution which is not settled by negotiation or by the Health
Assembly shall be referred to the International Court of Justice in conformity with the Statute of the Court, unless the parties concerned agree on
another mode of settlement.

Article 75

Article 74 1

__________

DONE in the City of New York this twenty-second day of July 1946, in a
single copy in the Chinese, English, French, Russian and Spanish languages, each text being equally authentic. The original texts shall be deposited in the archives of the United Nations. The Secretary-General of the
United Nations will send certified copies to each of the Governments represented at the Conference.

IN FAITH WHEREOF the undersigned representatives, having been duly
authorized for that purpose, sign this Constitution.

The Secretary-General of the United Nations will inform States parties
to this Constitution of the date when it has come into force. He will also
inform them of the dates when other States have become parties to this
Constitution.

Article 82

In accordance with Article 102 of the Charter of the United Nations, the
Secretary-General of the United Nations will register this Constitution
when it has been signed without reservation as to approval on behalf of one
State or upon deposit of the first instrument of acceptance.

Article 81

This Constitution shall come into force when twenty-six Members of the
United Nations have become parties to it in accordance with the provisions
of Article 79.

Article 80
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The Chinese, English, French, Russian and Spanish texts of this Constitution shall be regarded as equally authentic.
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(b) Acceptance shall be effected by the deposit of a formal instrument
with the Secretary-General of the United Nations.
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CHAPTER XVIII – INTERPRETATION
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Agreement Relating to the International
Telecommunications Satellite Organization, 1971
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(b) "Space segment" means the telecommunications satellites, and the tracking, telemetry,
command, control, monitoring and related facilities and equipment required to support the

(a) "Agreement" means the present agreement, including its Annex, and any amendments
thereto, but excluding all titles of Articles, opened for signature by Governments at
Washington on August 20, 1971, by which the international telecommunications satellite
organization is established;

For the purposes of this Agreement:

ARTICLE I

(n) "Global connectivity" means the interconnection capabilities available to the Company s
customers through the global coverage the Company provides in order to make
communication possible within and between the five International Telecommunication Union
regions defined by the plenipotentiary conference of the ITU, held in Montreux in 1965;

(m) "Global coverage" means the maximum geographic coverage of the earth towards the
northernmost and southernmost parallels visible from satellites deployed in geostationary
orbital locations;

(l) "Common Heritage" means those frequency assignments associated with orbital locations
in the process of advanced publication, coordination or registered on behalf of the Parties with
the International Telecommunication Union ("ITU") in accordance with the provisions set forth
in the ITU s Radio Regulations which are transferred to a Party or Parties pursuant to Article
XII;

(k) "Core Principles" means those principles set forth in Article III;

Agree as follows:
Definitions

(j) "Public Services Agreement" means the legally binding instrument through which ITSO
ensures that the Company honors the Core Principles;

(i) "Special Agreement" means the agreement signed on August 20, 1964, by Governments
or telecommunications entities designated by Governments, pursuant to the provisions of the
Interim Agreement;

(h) "Lifeline Connectivity Obligation" or "LCO" means the obligation assumed by the Company
as set out in the LCO contract to provide continued telecommunications services to the LCO
customer;

(g) "Interim Agreement" means the Agreement Establishing Interim Arrangements for a
Global Commercial Communications Satellite System signed by Governments at Washington
on August 20, 1964;

(f) "Public telecommunications services" means fixed or mobile telecommunications services
which can be provided by satellite and which are available for use by the public, such as
telephony, telegraphy, telex, facsimile, data transmission, transmission of radio and television
programs between approved earth stations having access to the Company s space segment
for further transmission to the public, and leased circuits for any of these purposes; but
excluding those mobile services of a type not provided under the Interim Agreement and the
Special Agreement prior to the opening for signature of this Agreement, which are provided
through mobile stations operating directly to a satellite which is designed, in whole or in part,
to provide services relating to the safety or flight control of aircraft or to aviation or maritime
radio navigation;

(e) "On a Commercial Basis" means in accordance with usual and customary commercial
practice in the telecommunications industry;

(d) "Company" means the private entity or entities established under the law of one or more
States to which the international telecommunications satellite organization s space system is
transferred and includes their successors-in-interest;

(c) "Telecommunications" means any transmission, emission or reception of signs, signals,
writing, images and sounds or intelligence of any nature, by wire, radio, optical or other
electromagnetic systems;

operation of these satellites;

Having determined that there is a need for an intergovernmental supervisory organization, to
which any State member of the United Nations or the International Telecommunication Union
may become a Party, to ensure that the Company fulfills the Core Principles on a continuing
basis,

Intending that the Company will honor the Core Principles set forth in Article III of this
Agreement and will provide, on a commercial basis, the space segment required for
international public telecommunications services of high quality and reliability,

Acknowledging that increased competition in the provision of telecommunications services
has made it necessary for the International Telecommunications Satellite Organization to
transfer its space system to the Company defined in Article I(d) of this Agreement in order
that the space system continues to be operated in a commercially viable manner,

Taking into account that the 24th Assembly of Parties of the International Telecommunications
Satellite Organization decided to restructure and privatize by establishing a private company
supervised by an intergovernmental organization,

Recognizing that the International Telecommunications Satellite Organization has, in
accordance with its original purpose, established a global satellite system for providing
telecommunications services to all areas of the world, which has contributed to world peace
and understanding,

Considering the relevant provisions of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon and Other Celestial
Bodies, and in particular Article I, which states that outer space shall be used for the benefit
and in the interests of all countries,

Considering the principle set forth in Resolution 1721 (XVI) of the General Assembly of the
United Nations that communication by means of satellites should be available to the nations
of the world as soon as practicable on a global and non-discriminatory basis,

The States Parties to this Agreement,
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Structure of ITSO
ARTICLE VIII

(a) domestic public telecommunications services between areas separated by areas not
under the jurisdiction of the State concerned, or between areas separated by the high seas;

(b) In the event ITSO continues beyond twelve years, ITSO shall obtain funding through the
Public Services Agreement

(a) ITSO will be financed for the twelve year period established in Article XXI by the retention
of certain financial assets at the time of transfer of ITSO s space system to the Company.

ARTICLE VII

Financial Principles

(b) Each Party shall take such action as is necessary within its jurisdiction for the purpose of
making effective in terms of its own law the provisions of this Article.

(iv) be a party to legal proceedings.

(iii) acquire and dispose of property; and

(ii) contract;

(i) conclude agreements with States or international organizations;

(a) ITSO shall possess juridical personality. It shall enjoy the full capacity necessary for the
exercise of its functions and the achievement of its purposes, including the capacity to:

ARTICLE VI

Juridical Personality

ITSO shall take all appropriate actions, including entering into the Public Services Agreement,
to supervise the performance by the Company of the Core Principles, in particular, the
principle of non-discriminatory access to the Company s system for existing and future public
telecommunications services offered by the Company when space segment capacity is
available on a commercial basis.

ARTICLE V

Supervision

(b) domestic public telecommunications services between areas which are not linked by any
terrestrial wideband facilities and which are separated by natural barriers of such an
exceptional nature that they impede the viable establishment of terrestrial wideband facilities
between such areas, provided that the appropriate approval has been given.

and

The following shall be considered for purposes of applying Article III on the same basis as
international public telecommunications services:

ARTICLE IV

Covered Domestic Public Telecommunications Services

(iii) provide non-discriminatory access to the Company s system.

(ii) serve its lifeline connectivity customers; and

(i) maintain global connectivity and global coverage;

(b) The Core Principles are:

(a) Taking into account the establishment of the Company, the main purpose of ITSO is to
ensure, through the Public Services Agreement, that the Company provides, on a commercial
basis, international public telecommunications services, in order to ensure performance of the
Core Principles.

ARTICLE III

Main Purpose and Core Principles of ITSO

The Parties, with full regard for the principles set forth in the Preamble to this Agreement,
establish the International Telecommunications Satellite Organization, herein referred to as
"ITSO".

ARTICLE II

Establishment of ITSO

(s) "Administration" means any governmental department or agency responsible for
compliance with the obligations derived from the Constitution of the International
Telecommunication Union, the Convention of the International Telecommunication Union, and
its Administrative Regulations.

(r) "LCO customers" means all customers qualifying for and entering into LCO contracts; and

(q) "Property" includes every subject of whatever nature to which a right of ownership can
attach, as well as contractual rights;

(p) "Party" means a State for which the Agreement has entered into force or has been
provisionally applied;

(o) "Non-discriminatory access" means fair and equal opportunity to access the Company s
system;
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(viii) to consider complaints submitted to it by Parties;

Director General

(i) Each Party shall meet its own costs of representation at a meeting of the Assembly of
Parties. Expenses of meetings of the Assembly of Parties shall be regarded as an
administrative cost of ITSO.

(h) The Assembly of Parties shall adopt its own rules of procedure, which shall include
provision for the election of a Chairman and other officers as well as provisions for
participation and voting.

(vi) to take decisions, pursuant to paragraph (b) of Article XIV of this Agreement, in
connection with the withdrawal of a Party from ITSO;

(vii) to decide upon questions concerning formal relationships between ITSO and States,
whether Parties or not, or international organizations;

(g) For any meeting of the Assembly of Parties, each Party shall have one vote.

(f) A quorum for any meeting of the Assembly of Parties shall consist of representatives of a
majority of the Parties. Decisions on matters of substance shall be taken by an affirmative
vote cast by at least two-thirds of the Parties whose representatives are present and voting.
Decisions on procedural matters shall be taken by an affirmative vote cast by a simple
majority of the Parties whose representatives are present and voting. Disputes whether a
specific matter is procedural or substantive shall be decided by a vote cast by a simple
majority of the Parties whose representatives are present and voting. Parties shall be afforded
an opportunity to vote by proxy or other means as deemed appropriate by the Assembly of
Parties and shall be provided with necessary information sufficiently in advance of the
meeting of the Assembly of Parties.

(e) The Assembly of Parties shall meet in ordinary session every two years beginning no later
than twelve months after the transfer of ITSO s space system to the Company. In addition to
the ordinary meetings of the Parties, the Assembly of Parties may meet in extraordinary
meetings, which may be convened upon request of the executive organ acting pursuant to the
provisions of paragraph (k) of Article X, or upon the written request of one or more Parties to
the Director General that sets forth the purpose of the meeting and which receives the
support of at least one-third of the Parties including the requesting Parties. The Assembly of
Parties shall establish the conditions under which the Director General may convene an
extraordinary meeting of the Assembly of Parties.

(xvii) to exercise any other functions conferred upon it under any other Article of this
Agreement.

(xvi) to decide upon amendments proposed to the Public Services Agreement; and

(xv) to determine the conditions under which the Director General may commence an
arbitration proceeding against the Company pursuant to the Public Services Agreement;

(xiv) to select the legal experts referred to in Article 3 of Annex A to this Agreement;

(xiii) to appoint an auditor to review the expenditures and accounts of ITSO;

(xii) to take any necessary decisions with respect to contingencies that may arise outside of
the approved budget;

(xi) to consider and approve the budget of ITSO for such period as agreed to by the Assembly
of Parties;

(v) to consider and, in its discretion, take decisions on recommendations from the Director
General;

(iv) to consider and decide on reports submitted by the Director General that relate to the
Company s observance of the Core Principles;

(iii) to appoint and remove the Director General in accordance with Article X;

(ii) to consider and take decisions on proposals for amending this Agreement in accordance
with Article XV of this Agreement;

(i) to direct the executive organ of ITSO as it deems appropriate, in particular regarding the
executive organ s review of the activities of the Company that directly relate to the Core
Principles;

(d) The Assembly of Parties shall have the following functions and powers:

(iii) provide non-discriminatory access to the Company s system.

(ii) serve its lifeline connectivity customers; and

(i) maintain global connectivity and global coverage;

(c) The Assembly of Parties shall give consideration to matters which are primarily of interest
to the Parties as sovereign States, and in particular ensure that the Company provides, on a
commercial basis, international public telecommunications services, in order to:

(b) The Assembly of Parties shall give consideration to general policy and long-term
objectives of ITSO.

(a) The Assembly of Parties shall be composed of all the Parties and shall be the principal
organ of ITSO.

ARTICLE IX

Assembly of Parties

(b) an executive organ, headed by the Director General, responsible to the Assembly of
Parties.

(x) to take decisions concerning the approval referred to in paragraph (b) of Article IV of this
Agreement;

(a) the Assembly of Parties; and

Common Heritage;

(ix) to consider issues pertaining to the Parties

ITSO shall have the following organs:
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(i) The Director General shall deal with the Company in accordance with the Public Services
Agreement.

(h) Pursuant to the terms to be established by the Assembly of Parties, the Director General
may commence arbitration proceedings against the Company pursuant to the Public Services
Agreement.

(g) The Director General shall report to the Parties on the matters referred to in paragraphs
(d) through (f).

(iv) in the event an LCO customer decides to initiate an arbitration proceeding against the
Company, provide advice on the selection of consultants and arbiters.

(iii) assist LCO customers in resolving their disputes with the Company by providing
conciliation services; and

(ii) consider the decisions taken by the Company with respect to petitions for eligibility to enter
into an LCO contract;

(i) monitor the Company s adherence to the Core Principle to serve LCO customers by
honoring LCO contracts;

(f) The Director General shall

(e) The Director General shall supervise the Company s adherence to the Core Principles.

(d) The Director General shall, subject to the guidance and instructions of the Assembly of
Parties, determine the structure, staff levels and standard terms of employment of officials
and employees, and shall appoint the personnel of the executive organ. The Director General
may select consultants and other advisers to the executive organ.

(c) The paramount consideration in the appointment of the Director General and in the
selection of other personnel of the executive organ shall be the necessity of ensuring the
highest standards of integrity, competency and efficiency, with consideration given to the
possible advantages of recruitment and deployment on a regionally and geographically
diverse basis. The Director General and the personnel of the executive organ shall refrain
from any action incompatible with their responsibilities to ITSO.

(iii) be appointed by the Assembly of Parties for a term of four years or such other period as
the Assembly of Parties decides. The Director General may be removed from office for cause
by the Assembly of Parties. No person shall be appointed as Director General for more than
eight years.

(ii) act in accordance with the policies and directives of the Assembly of Parties; and

(i) be the chief executive and the legal representative of ITSO and shall be responsible for the
performance of all management functions, including the exercise of rights under contract;

(b) The Director General shall

(a) The executive organ shall be headed by the Director General who shall be directly
responsible to the Assembly of Parties.

ARTICLE X

(a) The Parties of ITSO shall retain the orbital locations and frequency assignments in
process of coordination or registered on behalf of the Parties with the ITU pursuant to the
provisions set forth in the ITU s Radio Regulations until such time as the selected Notifying
Administration(s) has provided its notification to the Depositary that it has approved, accepted
or ratified the present Agreement. The Parties shall select among the ITSO members a Party
to represent all ITSO member Parties with the ITU during the period in which the Parties of

ARTICLE XII

Frequency Assignments

(c) All Parties shall take the actions required, in a transparent, non-discriminatory, and
competitively neutral manner, under applicable domestic procedure and pertinent
international agreements to which they are party, so that the Company may fulfill the Core
Principles.

(b) All Parties shall be allowed to attend and participate in all conferences and meetings, in
which they are entitled to be represented in accordance with any provisions of this
Agreement, as well as any other meeting called by or held under the auspices of ITSO, in
accordance with the arrangements made by ITSO for such meetings regardless of where they
may take place. The executive organ shall ensure that arrangements with the host Party for
each such conference or meeting shall include a provision for the admission to the host
country and sojourn for the duration of such conference or meeting, of representatives of all
Parties entitled to attend.

(a) The Parties shall exercise their rights and meet their obligations under this Agreement in a
manner fully consistent with and in furtherance of the principles stated in the Preamble, the
Core Principles in Article III and other provisions of this Agreement.

ARTICLE XI

Rights and Obligations of Parties

AGREEMENT RELATING TO THE
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(l) The Assembly of Parties shall designate a senior officer of the executive organ to serve as
the Acting Director General whenever the Director General is absent or is unable to discharge
his duties, or if the office of Director General should become vacant. The Acting Director
General shall have the capacity to exercise all the powers of the Director General pursuant to
this Agreement. In the event of a vacancy, the Acting Director General shall serve in that
capacity until the assumption of office by a Director General appointed and confirmed, as
expeditiously as possible, in accordance with subparagraph (b) (iii) of this Article.

(k) When the Director General is of the view that a Party s failure to take action pursuant to
Article XI(c) has impaired the Company s ability to comply with the Core Principles, the
Director General shall contact that Party to seek a resolution of the situation and may,
consistent with the conditions established by the Assembly of Parties pursuant to Article IX(e),
convene an extraordinary meeting of the Assembly of Parties.

(j) The Director General, on behalf of ITSO, shall consider all issues arising from the Parties
Common Heritage and shall communicate the views of the Parties to the Notifying
Administration(s).
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Withdrawal

(d) Notwithstanding any other provision of this Agreement, in the event a Party selected to act
as a Notifying Administration for the Company ceases to be a member of ITSO pursuant to
Article XIV, such Party shall be bound and subject to all relevant provisions set forth in this
Agreement and in the ITU s Radio Regulations until the frequency assignments are
transferred to another Party in accordance with ITU procedures.

(b) Within the scope of activities authorized by this Agreement, ITSO and its property shall be
exempt in all States Party to this Agreement from all national income and direct national
property taxation. Each Party undertakes to use its best endeavors to bring about, in
accordance with the applicable domestic procedure, such further exemption of ITSO and its
property from income and direct property taxation, and customs duties, as is desirable,

(a) The headquarters of ITSO shall be in Washington, D.C. unless otherwise determined by
the Assembly of Parties.

ARTICLE XIII

ITSO Headquarters, Privileges, Exemptions, Immunities

(v) consult with the ITU regarding the satellite communications needs of lifeline users.

(iv) notify and consult with the Director General on ITU satellite system coordinations that are
undertaken on behalf of the Company to assure that global connectivity and service to lifeline
users are maintained; and

(iii) work with the Director General, on behalf of ITSO, on potential activities of the Notifying
Administration(s) to expand access to lifeline countries;

(ii) seek the views of the Director General, on behalf of ITSO, regarding actions required to
implement the Company s fulfillment of the Core Principles;

(i) report at least on an annual basis to the Director General on the treatment afforded by
such Notifying Administration to the Company, with particular regard to such Party s
adherence to its obligations under Article XI(c);

(e) Each Party selected to act as a Notifying Administration pursuant to paragraph (c) shall:

(ii) in the event that such use is no longer authorized, or the Company no longer requires
such frequency assignment(s), cancel such frequency assignment under the procedures of
the ITU.

(i) authorize the use of such frequency assignment by the Company so that the Core
Principles may be fulfilled; and

(e) No Party shall be required to withdraw from ITSO as a direct result of any change in the
status of that Party with regard to the United Nations or the International Telecommunication
Union.

(d) If the Assembly of Parties, pursuant to paragraph (b) of this Article, deems a Party to have
withdrawn from ITSO, that Party shall incur no obligation or liability after such decision.

(c) Upon the receipt by the Depositary or the executive organ, as the case may be, of notice
of decision to withdraw pursuant to subparagraph (a)(i) of this Article, the Party giving notice
shall cease to have any rights of representation and any voting rights in the Assembly of
Parties, and shall incur no obligation or liability after the receipt of the notice.

(ii) If the Assembly of Parties decides that a Party shall be deemed to have withdrawn from
ITSO pursuant to subparagraph (i) of this paragraph (b), the executive organ shall notify the
Depositary, which shall transmit the notification to all Parties.

(b) (i) If a Party appears to have failed to comply with any obligation under this Agreement,
the Assembly of Parties, having received notice to that effect or acting on its own initiative,
and having considered any representations made by the Party, may decide, if it finds that the
failure to comply has in fact occurred, that the Party be deemed to have withdrawn from
ITSO. This Agreement shall cease to be in force for the Party as of the date of such decision.
An extraordinary meeting of the Assembly of Parties may be convened for this purpose.

(iii) Subject to Article XII(d), voluntary withdrawal shall become effective and this Agreement
shall cease to be in force, for a Party three months after the date of receipt of the notice
referred to in subparagraph (a)(i) of this Article.

(ii) Notification of the decision of a Party to withdraw pursuant to subparagraph (a)(i) of this
Article shall be transmitted by the Depositary to all Parties and to the executive organ.

(a) (i) Any Party may withdraw voluntarily from ITSO. A Party shall give written notice to the
Depositary of its decision to withdraw.

ARTICLE XIV

(c) Each Party other than the Party in whose territory the headquarters of ITSO is located
shall grant in accordance with the Protocol referred to in this paragraph, and the Party in
whose territory the headquarters of ITSO is located shall grant in accordance with the
Headquarters Agreement referred to in this paragraph, the appropriate privileges, exemptions
and immunities to ITSO, to its officers, and to those categories of its employees specified in
such Protocol and Headquarters Agreement, to Parties and representatives of Parties. In
particular, each Party shall grant to these individuals immunity from legal process in respect
of acts done or words written or spoken in the exercise of their functions and within the limits
of their duties, to the extent and in the cases to be provided for in the Headquarters
Agreement and Protocol referred to in this paragraph. The Party in whose territory the
headquarters of ITSO is located shall, as soon as possible, conclude a Headquarters
Agreement with ITSO covering privileges, exemptions and immunities. The other Parties
shall, also as soon as possible, conclude a Protocol covering privileges, exemptions and
immunities. The Headquarters Agreement and the Protocol shall be independent of this
Agreement and each shall prescribe the conditions of its termination.

(b) The Party selected pursuant to paragraph (a) to represent all Parties during the period in
which ITSO retains the assignments shall, upon the receipt of the notification by the
Depositary of the approval, acceptance or ratification of the present Agreement by a Party
selected by the Assembly of Parties to act as a Notifying Administration for the Company,
transfer such assignments to the selected Notifying Administration(s).

(c) Any Party selected to act as the Company s Notifying Administration shall, under
applicable domestic procedure:

bearing in mind the particular nature of ITSO.

ITSO retain such assignments.
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(c) All legal disputes arising as a result of agreements between ITSO and any Party shall be
subject to the provisions on settlement of disputes contained in such agreements. In the

(b) All legal disputes arising in connection with the rights and obligations under this
Agreement between a Party and a State which has ceased to be a Party or between ITSO
and a State which has ceased to be a Party, and which arise after the State ceased to be a
Party, if not otherwise settled within a reasonable time, shall be submitted to arbitration in
accordance with the provisions of Annex A to this Agreement, provided that the State which
has ceased to be a Party so agrees. If a State ceases to be a Party, after a dispute in which it
is a disputant has been submitted to arbitration pursuant to paragraph (a) of this Article, the
arbitration shall be continued and concluded.

(a) All legal disputes arising in connection with the rights and obligations under this
Agreement between Parties with respect to each other, or between ITSO and one or more
Parties, if not otherwise settled within a reasonable time, shall be submitted to arbitration in
accordance with the provisions of Annex A to this Agreement.

ARTICLE XVI

Settlement of Disputes

(f) Notwithstanding the provisions of paragraphs (d) and (e) of this Article, an amendment
shall not enter into force less than eight months after the date it has been approved by the
Assembly of Parties.

(e) The Depositary shall notify all the Parties as soon as it has received the acceptances,
approvals or ratifications required by paragraph (d) of this Article for the entry into force of an
amendment. Ninety days after the date of issue of this notification, the amendment shall enter
into force for all Parties, including those that have not yet accepted, approved, or ratified it
and have not withdrawn from ITSO.

(d) An amendment which has been approved by the Assembly of Parties shall enter into force
in accordance with paragraph (e) of this Article after the Depositary has received notice of
approval, acceptance or ratification of the amendment from two-thirds of the States which
were Parties as of the date upon which the amendment was approved by the Assembly of
Parties.

(c) The Assembly of Parties shall take decisions on each proposed amendment in
accordance with the provisions relating to quorum and voting contained in Article IX of this
Agreement. It may modify any proposed amendment, distributed in accordance with
paragraph (b) of this Article, and may also take decisions on any amendment not so
distributed but directly consequential to a proposed or modified amendment.

(b) The Assembly of Parties shall consider each proposed amendment at its first ordinary
meeting following its distribution by the executive organ, or at an earlier extraordinary meeting
convened in accordance with the procedures of Article IX of this Agreement, provided that the
proposed amendment has been distributed by the executive organ at least ninety days before
the opening date of the meeting.

(a) Any Party may propose amendments to this Agreement. Proposed amendments shall be
submitted to the executive organ, which shall distribute them promptly to all Parties.

ARTICLE XV

Amendment

(ii) upon expiration of two years from the date on which this Agreement enters into force

(i) upon deposit of an instrument of ratification, acceptance or approval of this Agreement by
that Government;

(c) Upon entry into force of this Agreement pursuant to paragraph (a) of this Article, it may be
applied provisionally with respect to any State whose Government signed it subject to
ratification, acceptance or approval if that Government so requests at the time of signature or
at any time thereafter prior to the entry into force of this Agreement. Provisional application
shall terminate:

(b) For a State whose instrument of ratification, acceptance, approval or accession is
deposited after the date this Agreement enters into force pursuant to paragraph (a) of this
Article, this Agreement shall enter into force on the date of such deposit.

(a) This Agreement shall enter into force sixty days after the date on which it has been signed
not subject to ratification, acceptance or approval, or has been ratified, accepted, approved or
acceded to, by two-thirds of the States which were parties to the Interim Agreement as of the
date upon which this Agreement is opened for signature, provided that such two-thirds include
parties to the Interim Agreement which then held at least two-thirds of the quotas under the
Special Agreement. Notwithstanding the foregoing provisions, this Agreement shall not enter
into force less than eight months or more than eighteen months after the date it is opened for
signature.

ARTICLE XVIII

Entry Into Force

(d) No reservation may be made to this Agreement.

(c) Any State referred to in paragraph (a) of this Article may accede to this Agreement after it
is closed for signature.

(b) Any Government signing this Agreement may do so without its signature being subject to
ratification, acceptance or approval or with a declaration accompanying its signature that it is
subject to ratification, acceptance or approval.

(ii) by the Government of any other State member of the United Nations or the International
Telecommunication Union.

(i) by the Government of any State party to the Interim Agreement;

(a) This Agreement shall be open for signature at Washington from August 20, 1971 until it
enters into force, or until a period of nine months has elapsed, whichever occurs first:

ARTICLE XVII

Signature

absence of such provisions, such disputes, if not otherwise settled, may be submitted to
arbitration in accordance with the provisions of Annex A to this Agreement if the disputants so
agree.
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(c) Upon entry into force of this Agreement, the Depositary shall register it with the Secretariat
of the United Nations in accordance with Article 102 of the Charter of the United Nations.

(b) This Agreement, of which the English, French and Spanish texts are equally authentic,
shall be deposited in the archives of the Depositary. The Depositary shall transmit certified
copies of the text of this Agreement to all Governments that have signed it or deposited
instruments of accession to it, and to the International Telecommunication Union, and shall
notify those Governments, and the International Telecommunication Union, of signatures, of
declarations made pursuant to paragraph (b) of Article XVII of this Agreement, of the deposit
of instruments of ratification, acceptance, approval or accession, of requests for provisional
application, of commencement of the sixty-day period referred to in paragraph (a) of Article
XVIII of this Agreement, of the entry into force of this Agreement, of notifications of ratification,
acceptance or approval of amendments, of the entry into force of amendments, of decisions
to withdraw from ITSO, of withdrawals and of terminations of provisional application of this
Agreement. Notice of the commencement of the sixty-day period shall be issued on the first
day of that period.

(a) The Government of the United States of America shall be the Depositary for this
Agreement, with which shall be deposited declarations made pursuant to paragraph (b) of
Article XVII of this Agreement, instruments of ratification, acceptance, approval or accession,
requests for provisional application, and notifications of ratification, acceptance or approval of
amendments, of decisions to withdraw from ITSO, or of termination of the provisional
application of this Agreement.

ARTICLE XX

Depositary

(c) Consistent with the provisions of Resolution 1721 (XVI) of the General Assembly of the
United Nations, the executive organ shall send to the Secretary General of the United
Nations, and to the Specialized Agencies concerned, for their information, an annual report on
the activities of ITSO.

(b) Internal regulations for the executive organ shall provide for the prompt distribution to all
Parties of copies of any ITSO document in accordance with their requests.

(a) The official and working languages of ITSO shall be English, French and Spanish.

ARTICLE XIX

Miscellaneous Provisions

(d) Upon entry into force, this Agreement shall replace and terminate the Interim Agreement.

If provisional application terminates pursuant to subparagraph (ii) or (iii) of this paragraph, the
provisions of paragraph (c) of Article XIV of this Agreement shall govern the rights and
obligations of the Party

(iii) upon notification by that Government, before expiration of the period mentioned in
subparagraph (ii) of this paragraph, of its decision not to ratify, accept or approve this
Agreement.

without having been ratified, accepted or approved by that Government; or

(c) For the purpose of designating a chairman, the panel shall be convened to meet by the

(b) From the list mentioned in paragraph (a) of this Article, the Assembly of Parties shall
select eleven persons to be members of a panel from which presidents of tribunals shall be
selected, and shall select an alternate for each such member. Members and alternates shall
serve for the period prescribed in paragraph (a) of this Article. If a member becomes
unavailable to serve on the panel, he shall be replaced by his alternate.

(a) Not later than sixty days before the opening date of the first and each subsequent ordinary
meeting of the Assembly of Parties, each Party may submit to the executive organ the names
of not more than two legal experts who will be available for the period from the end of such
meeting until the end of the second subsequent ordinary meeting of the Assembly of Parties
to serve as presidents or members of tribunals constituted in accordance with this Annex.
From such nominees the executive organ shall prepare a list of all the persons thus
nominated and shall attach to this list any biographical particulars submitted by the
nominating Party, and shall distribute such list to all Parties not later than thirty days before
the opening date of the meeting in question. If for any reason a nominee becomes
unavailable for selection to the panel during the sixty-day period before the opening date of
the meeting of the Assembly of Parties, the nominating Party may, not later than fourteen
days before the opening date of the meeting of the Assembly of Parties, substitute the name
of another legal expert.

ARTICLE 3

An arbitral tribunal of three members duly constituted in accordance with the provisions of this
Annex shall be competent to give a decision in any dispute cognizable pursuant to Article XVI
of this Agreement.

ARTICLE 2

The only disputants in arbitration proceedings instituted in accordance with this Annex shall
be those referred to in Article XVI of this Agreement.

ARTICLE 1

ANNEX A

Provisions on Procedures Relating to Settlement of Disputes

DONE at Washington, on the 20th day of August, one thousand nine hundred and seventy
one

IN WITNESS WHEREOF the Plenipotentiaries gathered together in the city of Washington,
who have submitted their full powers, found to be in good and due form, have signed this
Agreement.

This Agreement shall be in effect for at least twelve years from the date of transfer of ITSO s
space system to the Company. The Assembly of Parties may terminate this Agreement
effective upon the twelfth anniversary of the date of transfer of ITSO s space system to the
Company by a vote pursuant to Article IX(f) of the Parties. Such decision shall be deemed to
be a matter of substance.

ARTICLE XXI

Duration
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(a) Within sixty days from the date copies of the document described in paragraph (a) of
Article 4 of this Annex have been received by all the respondents, the side of the respondents
shall designate an individual to serve as a member of the tribunal. Within that period, the

ARTICLE 5

(b) The executive organ shall promptly distribute to each Party, and to the chairman of the
panel, a copy of the document provided pursuant to paragraph (a) of this Article.

(v) the name of the person designated by the petitioner to serve as a member of the tribunal.

(iv) in the case of any dispute for which, pursuant to Article XVI of this Agreement, the
agreement of the disputants is a condition for arbitration in accordance with this Annex,
evidence of such agreement; and

(iii) a statement explaining why the petitioner has been unable to achieve a settlement of the
dispute within a reasonable time by negotiation or other means short of arbitration;

(ii) a statement which sets forth why the subject matter of the dispute comes within the
competence of a tribunal to be constituted in accordance with this Annex, and why the relief
being requested can be granted by such tribunal if it finds in favor of the petitioner;

(i) a statement which fully describes the dispute being submitted for arbitration, the reasons
why each respondent is required to participate in the arbitration, and the relief being
requested;

(a) Any petitioner wishing to submit a legal dispute to arbitration shall provide each
respondent and the executive organ with a document which contains:

ARTICLE 4

(f) Any panel member or alternate serving on an arbitral tribunal at the expiration of his term
shall continue to serve until the conclusion of any arbitral proceeding pending before such
tribunal.

(e) In selecting the members of the panel and the alternates in accordance with paragraph (b)
or (d) of this Article, the Assembly of Parties shall seek to ensure that the composition of the
panel will always be able to reflect an adequate geographical representation, as well as the
principal legal systems as they are represented among the Parties.

(d) If both a member of the panel and the alternate for that member become unavailable to
serve, the Assembly of Parties shall fill the vacancies thus created from the list referred to in
paragraph (a) of this Article. A person selected to replace a member or alternate whose term
of office has not expired shall hold office for the remainder of the term of his predecessor.
Vacancies in the office of the chairman of the panel shall be filled by the panel by designation
of one of its members in accordance with the procedure prescribed in paragraph (c) of this
Article.

executive organ as soon as possible after the panel has been selected. Members of the panel
may participate in this meeting in person, or through electronic means. The quorum for a
meeting of the panel shall be nine of the eleven members. The panel shall designate one of
its members as its chairman by a decision taken by the affirmative votes of at least six
members, cast in one or, if necessary, more than one secret ballot. The chairman so
designated shall hold office as chairman for the rest of his period of office as a member of the
panel. The cost of the meeting of the panel shall be regarded as an administrative cost of
ITSO.

(d) The proceedings shall be conducted in writing, and each side shall have the right to
submit written evidence in support of its allegations of fact and law. However, oral arguments

(c) In the event of a dispute over the competence of the tribunal, the tribunal shall deal with
this question first, and shall give its decision as soon as possible.

(b) The proceedings shall be held in private and all material presented to the tribunal shall be
confidential, except that ITSO and the Parties who are disputants in the proceedings shall
have the right to be present and shall have access to the material presented. When ITSO is a
disputant in the proceedings, all Parties shall have the right to be present and shall have
access to the material presented.

(a) The tribunal shall decide the date and place of its sittings.

ARTICLE 7

(b) If a vacancy occurs in the tribunal for any reason other than as described in paragraph (a)
of this Article, or if a vacancy occurring pursuant to that paragraph is not filled, the remainder
of the tribunal shall have the power, notwithstanding the provisions of Article 2 of this Annex,
upon the request of one side, to continue the proceedings and give the final decision of the
tribunal.

(ii) if the vacancy occurs as a result of the withdrawal of the president of the tribunal or of
another member of the tribunal appointed by the chairman, a replacement shall be selected
from the panel in the manner described in paragraph (c) or (b) respectively of Article 5 of this
Annex.

(i) if the vacancy occurs as a result of the withdrawal of a member appointed by a side to the
dispute, then that side shall select a replacement within ten days after the vacancy occurs;

(a) If a vacancy occurs in the tribunal for reasons which the president or the remaining
members of the tribunal decide are beyond the control of the disputants, or are compatible
with the proper conduct of the arbitration proceedings, the vacancy shall be filled in
accordance with the following provisions:

ARTICLE 6

(d) The tribunal is constituted as soon as the president is selected.

(c) Within thirty days after the designation of the two members of the tribunal, they shall agree
on a third person selected from the panel constituted in accordance with Article 3 of this
Annex, who shall serve as the president of the tribunal. In the event of failure to reach
agreement within such period of time, either of the two members designated may inform the
chairman of the panel, who, within ten days, shall designate a member of the panel other than
himself to serve as president of the tribunal.

(b) In the event of a failure by the side of the respondents to make such a designation within
the period allowed, the chairman of the panel shall make a designation from among the
experts whose names were submitted to the executive organ pursuant to paragraph (a) of
Article 3 of this Annex.

respondents may, jointly or individually, provide each disputant and the executive organ with
a document stating their responses to the document referred to in paragraph (a) of Article 4 of
this Annex and including any counter-claims arising out of the subject matter of the dispute.
The executive organ shall promptly furnish the chairman of the panel with a copy of any such
document.
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Each Party and ITSO shall provide all information determined by the tribunal, either at the
request of a disputant or upon its own initiative, to be required for the handling and
determination of the dispute.

ARTICLE 11

Either at the request of a disputant, or upon its own initiative, the tribunal may appoint such
experts as it deems necessary to assist it.

ARTICLE 10

Any Party not a disputant in a case, or ITSO, if it considers that it has a substantial interest in
the decision of the case, may petition the tribunal for permission to intervene and become an
additional disputant in the case. If the tribunal determines that the petitioner has a substantial
interest in the decision of the case, it shall grant the petition.

ARTICLE 9

If one side fails to present its case, the other side may call upon the tribunal to give a decision
in its favor. Before giving its decision, the tribunal shall satisfy itself that it has competence
and that the case is well-founded in fact and in law.

ARTICLE 8

(l) The tribunal may adopt additional rules of procedure, consistent with those established by
this Annex, which are necessary for the proceedings.

(k) The tribunal shall forward its decision to the executive organ, which shall distribute it to all
Parties.

(j) The decisions of the tribunal shall be presented in writing and shall be supported by a
written opinion. Its rulings and decisions must be supported by at least two members. A
member dissenting from the decision may submit a separate written opinion.

(i) The deliberations of the tribunal shall be secret.

(h) At any time during the proceedings, the tribunal may terminate the proceedings if it
decides the dispute is beyond its competence as defined in Article XVI of the Agreement.

(g) If the disputants reach an agreement during the proceedings, the agreement shall be
recorded in the form of a decision of the tribunal given by consent of the disputants.

(f) The tribunal may hear and determine counter-claims arising directly out of the subject
matter of the dispute, provided the counter-claims are within its competence as defined in
Article XVI of this Agreement.

(e) The proceedings shall commence with the presentation of the case of the petitioner
containing its arguments, related facts supported by evidence and the principles of law relied
upon. The case of the petitioner shall be followed by the counter-case of the respondent. The
petitioner may submit a reply to the counter-case of the respondent. Additional pleadings shall
be submitted only if the tribunal determines they are necessary.

and testimony may be given if the tribunal considers it appropriate.

Unless the tribunal determines otherwise because of the particular circumstances of the case,
the expenses of the tribunal, including the remuneration of the members of the tribunal, shall
be borne in equal shares by each side. Where a side consists of more than one disputant, the
share of that side shall be apportioned by the tribunal among the disputants on that side.
Where ITSO is a disputant, its expenses associated with the arbitration shall be regarded as
an administrative cost of ITSO.

ARTICLE 14

(c) In the event of a dispute as to the meaning or scope of its decision, the tribunal shall
construe it at the request of any disputant.

(b) The decision of the tribunal, including any reached by agreement of the disputants
pursuant to paragraph (g) of Article 7 of this Annex, shall be binding on all the disputants and
shall be carried out by them in good faith. In a case in which ITSO is a disputant, and the
tribunal decides that a decision of one of its organs is null and void as not being authorized by
or in compliance with this Agreement, the decision of the tribunal shall be binding on all
Parties.

(ii) generally accepted principles of law.

(i) this Agreement; and

(a) The decision of the tribunal shall be based on

ARTICLE 13

During the course of its consideration of the case, the tribunal may, pending the final decision,
indicate any provisional measures which it considers would preserve the respective rights of
the disputants.

ARTICLE 12

Singapore Declaration of Commonwealth Principles,
1971
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Montevideo Treaty, Instrument Establishing the
Latin American Integration Association
(ALADI), 1980
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PERSUADED that economic regional integration is one of the principal means for the
Latin American countries to speed up their economic and social development process in order to
ensure better standards of life for their peoples.

INSPIRED by the purpose of strengthening the friendship and solidarity links between
their peoples.

The Governments of the Argentine Republic, the Republic of Bolivia, the Federative
Republic of Brazil, the Republic of Chile, the Republic of Colombia, the Republic of Ecuador, the
United Mexican States, the Republic of Paraguay, the Republic of Peru, the Eastern Republic of
Uruguay, and the Republic of Venezuela,

1980 MONTEVIDEO TREATY

The Secretariat has prepared the following English version of the 1980 Montevideo
Treaty and of the supplementary resolutions adopted by LAFTA Council of Ministers on August
1980 in order to meet information requests received from abroad. It should be emphasized,
however, that the present translation has no legal authority whatsoever, only the Spanish and
Portuguese texts being authentically valid.

This new juridical instrument was signed on 12 August 1980, at Montevideo (Uruguay),
by the Ministers of Foreign Affairs of eleven Latin American states, namely: Argentina, Bolivia,
Brazil, Chile, Colombia, Ecuador, Mexico, Paraguay, Peru, Uruguay and Venezuela.

The 1980 Montevideo Treaty undertakes to further the process of economic integration
started in the Latin American region two decades ago and provides for the creation of the Latin
American Integration Association (LAIA), in place of the Latin American Free Trade Association
(LAFTA) established by the Montevideo Treaty concluded in 1960.

INTRODUCTORY NOTE

MONTEVIDEO, AUGUST 1980

INSTRUMENT ESTABLISHING THE LATIN AMERICAN INTEGRATION ASSOCIATION
(ALADI)

1980 TREATY OF MONTEVIDEO

_______________

LAIA FREE TRADE AGREEMENT

In the implementation of the present Treaty and the evolution towards its final objective,
member countries shall bear in mind the following principles:

Article 3

The rules and mechanisms of the present Treaty, as well as those which may be
established within its framework by member countries, shall have as their purpose the
performance of the following basic duties of the Association: promotion and regulation of
reciprocal trade, economic complementation, and development of economic cooperation actions
encouraging market expansion.

Article 2

The long-term objective of such process shall be the gradual and progressive
establishment of a Latin American common market.

By the present Treaty the Contracting Parties pursue the integration process leading to
promote the harmonious and balanced socio-economic development of the region, and to that
effect they hereby institute the Latin American Integration Association (hereafter referred to as
the "Association"), with headquarters in the city of Montevideo, Eastern Republic of Uruguay.

Article 1

CHAPTER I: OBJECTIVES, DUTIES AND PRINCIPLES

THEY HEREBY AGREE to sign the present Treaty which, concurrent with the provisions
herein contained, shall substitute the Treaty instituting the Latin American Free Trade
Association.

BEARING IN MIND the decision adopted by the Contracting Parties to the General
Agreement on Tariffs and Trade whereby regional or general agreements may be drawn up
between developing countries in order to mutually reduce or eliminate obstacles to their
reciprocal trade.

CONVINCED of the need to contribute towards obtaining a new scheme of horizontal
cooperation between developing countries and their integration areas, inspired by the principles
of international law regarding development.

AWARE that it is necessary to ensure a special treatment for countries at a relatively less
advanced stage of economic development. WILLING to encourage the development of solidarity
and cooperation ties with other countries and integration areas of Latin America in order to
promote a process converging towards the establishment of a regional common market.

CERTAIN that the continuation of such process requires taking advantage of the positive
experience obtained in the implementation of the Montevideo Treaty dated 18 February 1960.

DECIDED to renew the Latin American integration process and establish objectives and
mechanisms consistent with the region's real situation.

169

Convergence, meaning progressive multilateralization of partial scope
agreements by means of periodical negotiations between member countries, with
a view to establish the Latin American common market;

Flexibility, characterized by the capacity to allow the conclusion of partial scope
agreements, ruled in a form consistent with the progressive attainment of their
convergence and the strengthening of integration ties;

Differential treatments, as determined in each case, both in regional and partial
scope mechanisms, on the basis of three categories of countries, which will be set
up taking into account their economic-structural characteristics. Such treatments
shall be applied in a determined scale to intermediate developed countries, and in
a more favourable manner to countries at a relatively less advanced stage of
economic development; and

Multiple, to make possible various forms of agreements between member
countries, following the objectives and duties of the integration process, using all
instruments capable of activating and expanding markets at regional level.

b.

c.

d.

e.

g.

Article 6

Regional scope agreements are those in which all member countries participate. They
shall be drawn up within in framework of the objectives and provisions of the present Treaty, and
may refer to the same matters and include those instruments foreseen for the partial scope
agreements provided for in the third section of the present chapter.

f.

Second section - Regional scope agreements

Member countries shall reciprocally grant a regional tariff preference to be applied with
reference to the level in force for third countries and be subject to the corresponding regulation.

Article 5
e.

d.

In order to fulfill the basic duties of the Association set forth in article 2 of the present
Treaty, member countries hereby establish an area of economic preferences, comprising a
regional tariff preference, regional scope agreements, and partial scope agreements.

They shall contain clauses promoting convergence in order that their benefits
reach all member countries;

b.

They may include, among others, specific rules regarding origin, safeguard
clauses, non-tariff restrictions, withdrawal of concessions, renegotiation of
concessions, denouncement, coordination and harmonization of policies. Should
these specific rules not have been adopted, the general provisions to be
established by member countries on the respective matters shall be taken into
account.

They shall be in force for a minimum term of one year; and

Tariff reductions may be applied to the same products or tariff sub-items and on
the basis of a percentage rebate regarding the tariffs applied to imports
originating from non-participating countries;

They shall include differential treatments depending on the three categories of
countries recognized by the present Treaty. The implementation of such
treatments as well as negotiation procedures for their periodical revision at the
request of any member country which may consider itself at a disadvantage shall
be determined in each agreement;

They may contain clauses promoting convergence with other Latin American
countries, in concurrence with the mechanisms established in the present Treaty;

They shall be open for accession to the other member countries, prior
negotiation;

a.

Partial scope agreements shall be governed by the following general rules:

Article 9

Partial scope agreements may refer to trade, economic complementation, agriculture,
trade promotion, or adopt other modalities concurring with article 14 of the present Treaty.

Article 8

Rights and obligations to be established in partial scope agreements shall exclusively
bind the signatory member countries or those adhered thereto.

c.

First section - Regional tariff preference

Article 7

Third section - Partial scope agreements

Partial scope agreements are those wherein all member countries do not participate.
These agreements shall tend to create the conditions necessary to deepen the regional integration
process by means of their progressive multilateralization.

Article 4

CHAPTER II: MECHANISMS

Pluralism, sustained by the will of member countries to integrate themselves,
over and above the diversity which might exist in political and economic matters
in the region;

a.
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Article 17
Actions favouring relatively less developed countries shall be concluded through regional
scope and partial scope agreements.

Article 11

Economic complementation agreements are aimed, among other objectives, to promote
maximum utilization of production factors, stimulate economic complementation, ensure
equitable conditions for competition, facilitate entry of products into the international market, and
encourage the balanced and harmonious development of member countries. These agreements
shall be subject to the specific rules to be established for that purpose.

Article 21

Member countries shall establish conditions favouring participation of countries at a
relatively less advanced stage of economic development in the economic integration process,
based on the principles of non-reciprocity and community cooperation.

In order to facilitate utilization of tariff cuts, member countries may set up cooperation
programs and actions in the fields of preinvestment, financing and technology, mainly directed
towards supporting the relatively less developed countries, with special regard, among them, to
land-locked countries.

In order to encourage effective and collective cooperation in favour of relatively less
developed countries, member countries shall negotiate Special Cooperation Programs with each
one of them.

Article 20

CHAPTER III: SYSTEM IN FAVOUR OF COUNTRIES AT A RELATIVELY LESS
ADVANCED STAGE OF ECONOMIC DEVELOPMENT
Article 15

Partial scope agreements negotiated by the relatively less developed countries with other
member countries shall conform, wherever pertinent, with the provisions contained in articles 8
and 9 of the present Treaty.

Article 19

Second section - Partial scope agreements

At the same time, member countries shall endeavour to set up effective compensation
mechanisms to take care of negative effects which might influence intraregional trade of the
relatively less developed land-locked countries.

Member countries shall set up the necessary procedures to achieve progressive extension
of the respective liberalization lists. Corresponding negotiations may be carried out when deemed
convenient.

For each relatively less developed country, member countries shall approve negotiated
lists of preferably industrial products originating from each relatively less developed country, for
which total elimination of customs duties and other restrictions shall be accorded, without
reciprocity, by all other member countries of the Association.

Article 18

First section - Regional scope agreements

For this purpose, they shall take into consideration, among other matters, scientific and
technological cooperation, tourism promotion and preservation of the environment.

Member countries may establish, through the corresponding regulations, specific rules to
conclude other modalities of partial scope agreements.

Article 14

They shall be subject to the specific rules to be established for that purpose.

Trade promotion agreements shall refer to non-tariff matters and tend to promote
intrarregional trade flows.

Article 13

These agreements may refer to specific products or groups of products, and may be based
on temporary, seasonal, per quota or mixed concessions, or on contracts between State or paraState organizations. They shall be subject to the specific rules to be established for that purpose.

Agricultural agreements are aimed to promote and regulate intraregional trade of
agricultural and livestock products. They shall contemplate flexibility elements bearing in mind
the participating countries' socio-economic characteristics of production.

Article 12

For the purpose of ensuring them an effective preferential treatment, member countries
shall establish market opening as well as set up programs and other specific forms of cooperation.

Trade agreements are exclusively aimed towards trade promotion among member
countries, and shall be subject to the specific rules to be established for that purpose.

In order to ensure the effectiveness of such agreements, member countries shall execute
negotiated rules concerning preservation of preferences, elimination of nontariff restrictions and
application of safeguard clauses in justified cases.

Article 16

Article 10
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When a member country includes products already negotiated in partial
agreements with other member countries, concessions granted may be higher
than those agreed with the former; in this case, consultation with the affected

b.

c.

a.

They shall be declared consistent with the commitments undertaken by member
countries within the frame of the present Treaty, in accordance with captions a)
and b) of the present article.

When products already negotiated with other member countries in partial scope
agreements are included, concessions granted may not be higher than those
agreed with the former, and in such case they shall be automatically extended to
those countries; and

Concessions granted by member countries participating in them shall not be
extended to other members, with the exception of the relatively less developed
countries;

Notwithstanding the above, these agreements shall be subject to the following rules:

At the same time, member countries may draw up partial scope agreements with other
developing countries or respective economic integration areas outside Latin America, following
the variousmodalities foreseen in the third section of chapter II of the present Treaty, and under
the terms of the pertinent regulative provisions.

Article 27

The Committee shall adopt adequate measures to facilitate compliance with the
objectives set forth.

Notwithstanding the above, these agreements shall be subject to the following rules:

Concessions granted by participating member countries shall not be extensive to
the others, excepting the relatively less developed countries;

Article 26
Member countries shall undertake the actions necessary to establish and develop
solidarity and cooperation links with other integration areas outside Latin America, through the
Association's participation in horizontal cooperation programs carried out at international level,
thus implementing the basic principles and commitments adopted within the context of the
Declaration and Action Program on the establishment of a New International Economic Order
and of the Charter of Economic Rights and Duties of States.

b.

a.

They shall be multilaterally assessed by the member countries within the
Committee in order to acknowledge the scope of the agreements drawn up and
facilitate participation of other member countries in same.

member countries shall be carried out in order to find mutually satisfactory
solutions, unless the respective partial agreements include clauses concerning
automatic extension or waiver of preferences contained in the partial agreements
referred to in the present article; and

CHAPTER V: COOPERATION WITH OTHER AREAS OF ECONOMIC
INTEGRATION

c.

Likewise, member countries may draw up partial scope agreements with other Latin
American countries and areas of economic integration, in accordance with the various modalities
foreseen in the third section of chapter II of the present Treaty, and under the terms of the
respective regulative provisions.

Article 25

Member countries shall in due course regulate the characteristics of these systems.

Member countries may establish multilateral association or relationship systems
encouraging convergence with other countries and areas of economic integration of Latin
America, including the possibility of agreeing with these countries or areas the establishment of a
Latin American tariff preference.

Article 24

Convergence and cooperation with other Latin American countries and areas of economic
integration

CHAPTER IV

Member countries shall endeavour to grant land-locked countries facilities to establish
free zones, warehouses or ports and other administrative international transit facilities in their
territories.

Article 23

At the same time, attempts shall be made to establish compensation formulae, both as
regards the regional tariff preference when deepened, and regional and partial scope agreements.

Provided that criteria referred to gradual timing are adopted within the regional tariff
preference referred to in article 5 of the present Treaty, attempts shall be made to preserve the
margins granted in favour of land-locked countries by means of cumulative tariff cuts.

Notwithstanding the proceeding articles, treatments in favour of relatively less developed
countries may include collective and partial cooperation actions calling for effective mechanisms
meant to compensate the disadvantageous situation faced by Bolivia and Paraguay due to their
land-locked location.

Article 22
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The Evaluation and Convergence Conference (referred to as the "Conference" in
this Treaty); and

The Committee of Representatives (referred to as the "Committee" in this
Treaty).

b.

c.

To issue general rules aimed at a better compliance with the objectives of the
Association, as well as at the harmonious development of the integration process;

To examine the results of the tasks carried out by the Association;

To adopt corrective measures of multilateral scope, following the
recommendations adopted by the Conference as per terms of article 33, caption
a) of the present Treaty;

To establish the guide-lines to be followed by the other bodies of the Association
in their tasks;

To set the basic rules to govern the relations of the Association with other
regional associations, international organizations or agencies;

To review and update basic rules governing convergence and cooperation
agreements with other developing countries and the respective areas of economic
integration;

To take cognizance of questions submitted by the other political bodies and
decide upon them;

To delegate upon the other political bodies the power to decide on specific
matters aimed at a better compliance with the Association objectives;

a.

b.

c.

d.

e.

f.

g.

h.

The Council shall have the following powers:

The Council is the supreme body of the Association and shall adopt whatever decisions
may correspond to the higher governing policy of the economic integration process.

Article 30

The technical body of the Association is the General Secretariat (referred to as the
"Secretariat" in this Treaty).

Article 29

The Council of Ministers of Foreign Affairs (referred to as the "Council" in this
Treaty);

a.

The political bodies of the Association are:

Article 28

CHAPTER VI: INSTITUTIONAL ORGANIZATION

Article 31

To adopt its own Rules of Procedure.

To appoint the Secretary-General; and

To adopt amendments and additions to the Treaty as per precepts of article 61;

To accept accession of new member countries;

g.

f.

e.

d.

c.

b.

a.

To comply with all the tasks entrusted to it by the Council;

To foster negotiation and conclusion of regional scope agreements, wherein all
member countries participate, which refer to any matter pertaining to the present
Treaty, as per precepts of article 6;

To carry out multilateral negotiations to determine and deepen the regional tariff
preference;

To evaluate the results of the system in favour of countries at a relatively less
advanced stage of economic development and adopt measures for its more
effective application;

To periodically review the implementation of differential treatments, taking into
account not only the evolution of the economic structure of the countries and
consequently their degree of development, but also the effective use made by
beneficiary countries of the applied differential treatment, as well as of the
procedures aimed to improve the implementation of such treatments;

To promote actions of broader scope regarding economic integration;

To examine the operation of the integration process in all its aspects and the
convergence of partial scope agreements through their progressive
multilateralization, as well as to recommend the Councilthe adoption of
multilateral scope corrective measures;

The Conference shall have the following powers:

Article 33

The Council shall meet when convened by the Committee.

The Council shall meet and take decisions with the presence of all member countries.

Article 32

The Council shall be composed of the Ministers of Foreign Affairs of the member
countries. However, when in some countries the competence of integration matters is assigned to
a Minister or Secretary of State other than the Minister of Foreign Affairs, member countries may
be represented at the Council, with full powers, by the respective Minister or Secretary.

l.

k.

j.

y.
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To perform the tasks entrusted to it by the Council and the Conference;

To adopt the annual work program of the Association and its annual budget;

To fix the contributions of member countries to the Association budget;

To adopt, as proposed by the Secretary-General, the structure of the Secretariat;

To convene the Council and the Conference;

To represent the Association before third parties;

d.

e.

f.

g.

h.

y.

Undertake sectoral and multisectoral negotiations with the participation
of all member countries in order to reach regional scope agreements
basically referred to tariff cuts;

iv.

To regulate the present Treaty;

Analyze and promote measures to attain more advanced mechanisms of
integration; and

iii.

c.

Evaluate and guide the operation of the process;

ii.

To adopt the measures necessary to implement the present Treaty and all its
supplementary rules;

Give continuity to the activities of the new integration process;

i.

To promote the conclusion of regional scope agreements, under the terms of
article 6 of the present Treaty and, for that purpose, to convene governmental
meetings at least once a year with the following aims:

b.

a.

The Committee is the permanent body of the Association and shall have the following
powers and duties:

Article 36

To take care of business of common interest not falling within the competence of
the other bodies of the Association.

To adopts its own Rules of Procedure; and

To create auxiliary bodies;

To declare the compatibility of partial agreements to be drawn up by member
countries under the terms of article 27 of the present Treaty;

To multilaterally assess partial agreements as may be drawn up by the countries
under the terms of article 25 of the present Treaty;

To propose formulae to solve issues brought forth by member countries claiming
non-observance of some of the rules or principles of the present Treaty;

To present reports on its activities to the Council;

To submit recommendations to the Council and the Conference;

To commend studies to the Secretariat;

a.

To submit proposals to the corresponding Association bodies, through, the
Committee, leading towards a better accomplishment of the objectives and duties
of the Association;

The Secretariat shall have the following powers and duties:

The Secretary-General shall act in such capacity with respect to all the political bodies of
the Association.

The Secretary-General shall hold office for a period of three years and may be re-elected
for an equal term.

The Secretariat shall be headed by a Secretary-General and composed of technical and
administrative staff.

Article 38

The Committee shall meet and adopt resolutions with the presence of two thirds of the
member countries' Representatives.

Article 37

Each Permanent Representative shall have a Deputy.

The Committee shall be composed of a Permanent Representative of each member
country with the right to one vote.

q.

p.

o.

ñ.

The Conference shall meet and take decisions with the presence of all member countries.
Article 35

n.

The Conference shall hold regular sessions every three years at the request of the
Committee. It shall also meet at any other time in extraordinary session, when convened by the
latter to deal with questions of its specific competence.

m.

l.

Article 34

The Conference shall be composed of Plenipotentiaries of member countries.

k.

To adopt its own Rules of Procedure.

y.

j.

To commend the Secretariat such studies as it deems convenient; and

h.

174

To carry out the necessary studies to fulfill its technical duties and those
entrusted to it by the Council, the Conference and the Committee, and to perform
the other activities provided for in the annual work program;

To carry out studies and actions leading to proposals to member countries,
through their Permanent Representatives, regarding conclusion of the agreements
foreseen by the present Treaty, within the guide-lines established by the Council
and the Conference;

To represent the Association before international economic organization and
institutions in order to deal with questions of common interest;

To administer the Association assets and represent it for such purposes in public
and private law acts and contracts;

To request technical advice and cooperation of individuals and national and
international organizations;

To propose the creation of auxiliary bodies to the Committee;

To process and furnish member countries, in a systematic and updated manner,
statistical information and data on foreign trade regulation systems of member
countries in order to facilitate the preparation and carrying out of negotiations
within the various Association mechanisms, as well as the further utilization of
the respective concessions;

To analyze on its own initiative, for all countries, or at the request of the
Committee, compliance of agreed commitments, and evaluate legal provisions of
member countries which directly or indirectly alter concessions granted;

To call meetings of non-governmental auxiliary bodies and coordinate their
operation;

To periodically evaluate the progress of the integration process and permanently
follow up the activities undertaken by the Association and the commitments
resulting from the agreements achieved within in framework of same;

To organize and put into operation an Economic Promotion Unit for relatively
less developed countries and carry out actions to obtain technical and financial
resources, as well as studies and projects to comply with the promotion program.
At the same time, to draw up an annual report on the advantages obtained from
the system in favour of the relatively less developed countries;

To prepare the Association's expenditure budget, for approval by the Committee,
as well as such subsequent reforms which might be necessary;

To prepare and present to the Committee the draft annual work programs;

To engage, admit and dismiss technical and administrative staff, in accordance
with the regulations ruling its structure;

b.

c.

d.

e.

f.

g.

h.

y.

j.

k.

l.

m.

n.

ñ.

To present an annual report to the Committee on the results of the application of
the present Treaty and the legal provisions derived therefrom.

p.

Adoption of decisions executing the results of multilateral negotiations to
determine and deepen the regional tariff preference;

c.

Adoption of decisions leading to give partial scope agreements a multilateral
regional level;

Adoption of decisions corresponding to the higher governing policy of the
integration process;

b.

d.

Amendments or additions to the present Treaty;

a.

Decisions on the following matters excepted from this general rule shall be adopted by a
two-thirds affirmative vote, provided there is no negative vote:

The Council, the Conference and the Committee shall adopt their decisions by the
affirmative vote of two thirds of the member countries.

Article 43

At the same time, consultative auxiliary bodies shall be set up composed of
representatives of the various sectors of economic activity of each one of the member countries.

Auxiliary bodies shall be established for consultation, assessment and technical support.
In particular, one body shall be set up composed of officers responsible for the integration policy
of member countries.

Article 42

Member countries pledge themselves to respect the international nature of the duties of
the Secretary-General and Secretariat staff or of its engaged experts and consultants, and to
abstain from influencing them in the performance of their duties.

Article 41

In the performance of their duties, the head of the technical body, as well as the technical
and administrative staff, shall not seed or receive instructions from any Government or national
or international organizations. They shall refrain from any attitude not consistent with their
character as international officers.

Article 40

The Secretary-General shall be appointed by the Council.

Article 39

To comply with requests received from any of the political bodies of the
Association; and

o.
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Regulation of the Treaty provisions;

Establishment of the percentages of member countries' contributions to the
budget of the Association;

Adoption of corrective measures arising from the evaluations of the progress
achieved within the integration process;

Authorization of a term of less than five years regarding obligations, in case of
Treaty denouncement;

Adoption of guide-lines to be followed by the Association bodies in their tasks;
and

Establishment of basic rules governing the relations of the Association with other
regional associations, international organizations or agencies.

f.

g.

h.

y.

j.

k.

As regards taxes, charges and other internal duties, products originating from the territory
of a member country shall be entitled within the territory of the other member countries to a
treatment not less favourable than that applied to similar national products.

Article 46

Any advantages, favourable treatments, franchises, immunities and privileges already
granted or to be granted under agreements between member countries or between these and third
countries to facilitate border traffic shall be exclusively applicable to the countries which sign or
may have signed them.

Article 45

Imports and exports of gold and silver in bullion form;

e.

g.

Exportation, use and consumption of nuclear materials, radioactive products or
any other material used for the development and exploitation of nuclear energy.

Protection of national treasures of artistic, historical or archeological value; and

Protection of human, animal and plant life and health;

d.

f.

Regulation of imports and exports of arms, munitions, and other war materials
and, under exceptional circumstances, all other military equipment;

c.

Implementation of security laws and regulations;

b.

Any advantages, favourable treatments, franchises, immunities and privileges which
member countries apply to products originating from or bound to any other member country or
non-member country, pursuant to decisions or agreements not foreseen in the present Treaty or
the Cartagena Agreement, shall be immediately and unconditionally extended to the other
member countries.

Protection of public morality;

No provision under the present Treaty shall be interpreted as precluding the adoption and
observance of measures regarding:

Article 44

a.

Article 50

CHAPTER VII: GENERAL PROVISIONS

Article 49

Within the territory of other member countries, capitals originating from member
countries shall have the right to a treatment not less favourable than that granted to capitals
coming from any other non-member country, notwithstanding the provisions set out in
agreements which might be concluded on this matter by member countries under the terms of the
present Treaty.

Article 48

If a member country considers itself at a disadvantage by the measures contained in the
preceding paragraph, it may resort to the Committee so that the situation raised may be examined
and pertinent recommendations issued.

In the case of products included in the regional tariff preference or in regional or partial
scope agreements which are not produced or will not be produced in substantial quantities in its
territory, each member country shall endeavour to avoid that taxes or other internal measures
applied result in annulment or reduction of any concession or advantage obtained by any member
country as a result of the respective negotiations.

Article 47

Member countries shall adopt such steps as may be required to comply with the
preceding provision, in accordance with their respective National Constitutions.

Member countries may establish supplementary rules on trade policy regulating, among
other matters, the application of non-tariff restrictions, a system of origin, the adoption of
safeguard clauses, export promotion systems and border traffic.

The Council may eliminate subjects from this list of exceptions by the affirmative vote of
two thirds of the member countries, provided there is no negative vote.

Abstention shall not mean a negative vote. Absence at the time of voting shall be
interpreted as abstention.

Acceptance of accession of new member countries;

e.
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The legal status of the Latin American Free Trade Association established by the
Montevideo Treaty signed on 18 February 1960 shall continue, in all its effects, within the Latin
American Integration Association. Therefore, from the date when the present Treaty enters into
force, the rights and obligations of the Latin American Free Trade Association shall correspond to
the Latin American Integration Association.

Article 54

The Association shall draw up an agreement with the Government of the Eastern
Republic of Uruguay in order to determine the privileges and immunities to which the
Association, its bodies and its international officers and advisers shall be entitled.

Member countries hereby pledge themselves to draw up within the shortest possible term
an agreement aimed at regulating the contents of the proceeding paragraph, wherein such
privileges and immunities shall be defined.

The present Treaty provisions shall not affect the rights and obligations resulting from
agreements signed by any of the signatory countries in the term between its signature and the date

Article 60

The present Treaty provisions shall not affect the rights and obligations resulting from
agreements signed by any of the signatory countries prior to the date of their enforcement.

Article 59

Adherent countries shall on that date put in force the commitments resulting from the
regional tariff preference as well as the regional scope agreements concluded prior to the date of
their accession.

The Treaty shall enter into force for the adherent country thirty days after the date of its
admission.

Upon its entry into force, the present Treaty shall remain open for accession to those
Latin American countries which may so request. Acceptance of such accessions shall be adopted
by the Council.

Article 58

The Government of the Eastern Republic of Uruguay shall notify the date of enforcement
of the present Treaty to the Government of each one of the signatory States.

To keep funds in any currency and effect the necessary transfers.

d.

Concerning the other signatories, it shall enter into force on the thirtieth day following
the deposit of the respective instrument of ratification and in the order in which such ratifications
are deposited.

Representatives and other diplomatic officers of member countries accredited before the
Association, as well as international officers and advisers of the Association, shall be endowed of
diplomatic immunities and privileges and such other rights necessary for exercising their duties
within the territory of member countries.

To file suits; and

c.

The present Treaty shall enter into force thirty days after the deposit of the third
instrument of ratification as regards the first three countries to ratify it.

Article 57

The present Treaty shall be ratified by the signatory countries at the earliest possible

Instruments of ratification shall be deposited with the Government of the Eastern
Republic of Uruguay, which shall report the date of deposit to the Governments of the signatory
States of the present Treaty, as well as to those which have adhered thereto.

To acquire such movable and immovable property indispensable to carry out its
objectives and to dispose of it;

b.

term.

Article 56

Article 53

To contract;

a.

The Association shall be endowed of complete legal status and specially of the capacity:

Article 52

CHAPTER VIII: LEGAL STATUS, IMMUNITIES AND PRIVILEGES

Article 55

Products imported and exported by any member country shall have the right to free
transit throughout the territory of the other member countries, and be exclusively subject to
payment of charges normally applicable for services rendered.

The present Treaty may not be signed with reservations, neither may these be received on
the occasion of its ratification or accession.

CHAPTER IX: FINAL PROVISIONS

Article 51
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The Headquarters Agreement between the Government of the United Kingdom and the
Bank was signed on 15 April 1991 and, in accordance with Article 24 thereof, entered
into force upon signature.

The Board of Governors also adopted, effective as of 15 April 1991, the By-Laws of the
Bank and the Rules of Procedure of the Board of Governors.

At the Inaugural Meeting, the Board of Governors elected the President and Directors
of the Bank and adopted Resolution No 8 authorizing the Bank to commence operations
on 15 April 1991.

The Inaugural Meeting of the Board of Governors was held in London from 15 to 17
April 1991.

An Amendment to Article 1 of the Agreement was approved by Resolution of the Board
of Governors adopted on 30 January 2004, and entered into force on 15 October 2006.

The Agreement Establishing the European Bank for Reconstruction and Development
was signed in Paris on 29 May 1990 and entered into force on 28 March 1991.

Foreword

4

Have agreed to establish hereby the European Bank for Reconstruction and
Development (hereinafter called “the Bank”) which shall operate in accordance with
the following:


&RQYLQFHGWKDWWKHHVWDEOLVKPHQWRIDPXOWLODWHUDO¿QDQFLDOLQVWLWXWLRQZKLFKLV
European in its basic character and broadly international in its membership would help
serve these ends and would constitute a new and unique structure of co-operation in
Europe;

Considering the importance of close and co-ordinated co-operation in order
to promote the economic progress of Central and Eastern European countries to help
their economies become more internationally competitive and assist them in their
reconstruction and development and thus to reduce, where appropriate, any risks related
WRWKH¿QDQFLQJRIWKHLUHFRQRPLHV

Welcoming the intent of Central and Eastern European countries to further
the practical implementation of multiparty democracy, strengthening democratic
institutions, the rule of law and respect for human rights and their willingness to
implement reforms in order to evolve towards market-oriented economies;

Recalling the Final Act of the Helsinki Conference on Security and Co-operation
in Europe, and in particular its Declaration on Principles;

Committed to the fundamental principles of multiparty democracy, the rule of
law, respect for human rights and market economics;

The Contracting Parties,

Agreement Establishing the European Bank for
Reconstruction and Development
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Purpose

Purpose, functions and membership

Functions

to stimulate and encourage the development of capital markets;

5

(viii) to undertake such other activities and provide such other services
as may further these functions.

(vii) to promote in the full range of its activities environmentally
sound and sustainable development; and

(vi)
to give support to sound and economically viable projects
involving more than one recipient member country;

(v)



LY  WRSURYLGHWHFKQLFDODVVLVWDQFHIRUWKHSUHSDUDWLRQ¿QDQFLQJDQG
LPSOHPHQWDWLRQ RI UHOHYDQW SURMHFWV ZKHWKHU LQGLYLGXDO RU LQ WKH FRQWH[W RI VSHFL¿F
investment programmes;

(iii)
to foster productive investment, including in the service and
¿QDQFLDOVHFWRUVDQGLQUHODWHGLQIUDVWUXFWXUHZKHUHWKDWLVQHFHVVDU\WRVXSSRUWSULYDWH
and entrepreneurial initiatives, thereby assisting in making a competitive environment
an raising productivity, the standard of living and conditions of labour;

(ii)
to mobilize domestic and foreign capital and experienced
management to the end described in (i);

(i)
to promote, through private and other interested investors, the
establishment, improvement and expansion of productive, competitive and private
sector activity, in particular small and medium-sized enterprises;



7RIXO¿ORQDORQJWHUPEDVLVLWVSXUSRVHRIIRVWHULQJWKHWUDQVLWLRQRI
Central and Eastern European countries towards open market-oriented economies and
the promotion of private and entrepreneurial initiative, the Bank shall assist the recipient
member countries to implement structural and sectoral economic reforms, including
demonopolization, decentralization and privatization, to help their economies become
fully integrated into the international economy by measures:

Article 2:

In contributing to economic progress and reconstruction, the purpose of the
Bank shall be to foster the transition towards open market-oriented economies and
to promote private and entrepreneurial initiative in the Central and Eastern European
countries committed to and applying the principles of multiparty democracy, pluralism
and market economics. The purpose of the Bank may also be carried out in Mongolia
subject to the same conditions. Accordingly, any reference in this Agreement and its
annexes to “Central and Eastern European countries”, “countries from Central and
Eastern Europe”, “recipient country (or countries)” or “recipient member country (or
countries)” shall refer to Mongolia as well.

Article 1:

Chapter I:

Membership in the Bank shall be open:

Membership

to the European Economic Community and the European

6

2.
Countries eligible for membership under paragraph 1 of this Article,
which do not become members in accordance with Article 61 of this Agreement, may be
admitted, under such terms and conditions as the Bank may determine, to membership
LQ WKH %DQN XSRQ WKH DI¿UPDWLYH YRWH RI QRW OHVV WKDQ WZRWKLUGV RI WKH *RYHUQRUV
representing not less than three-fourths of the total voting power of the members.

(ii)
Investment Bank.

(i)
to (1) European countries and (2) non-European countries which
are members of the International Monetary Fund; and

1.

Article 3:

2.
In carrying out the functions referred to in paragraph 1 of this Article,
the Bank shall work in close cooperation with all its members and, in such manner as
it may deem appropriate within the terms of this Agreement, with the International
Monetary Fund, the International Bank for Reconstruction and Development, the
International Finance Corporation, the Multilateral Investment Guarantee Agency, and
the Organisation for Economic Co-operation and Development, and shall cooperate
with the United Nations and its Specialized Agencies and other related bodies, and any
entity, whether public or private, concerned with the economic development of, and
investment in, Central and Eastern European countries.
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Authorized capital stock

Capital

Subscription of shares

7



7KH %RDUG RI *RYHUQRUV VKDOO DW LQWHUYDOV RI QRW PRUH WKDQ ¿YH  
years review the capital stock of the Bank. In case of an increase in the authorized
capital stock, each member shall have a reasonable opportunity to subscribe, under
such uniform terms and conditions as the Board of Governors shall determine,
to a proportion of the increase in stock equivalent to the proportion which its
stock subscribed bears to the total subscribed capital stock immediately prior to
such increase. No member shall be obliged subscribe to any part of an increase of
capital stock.

2.
The initial number of shares to be subscribed to by countries which are
admitted to membership in accordance with paragraph 2 of Article 3 of this Agreement
shall be determined by the Board of Governors; provided, however, that no such
subscription shall be authorized which would have the effect of reducing the percentage
of capital stock held by countries which are members of the European Economic
Community, together with the European Economic Community and the European
Investment Bank, below the majority of the total subscribed capital stock.

1.
Each member shall subscribe to shares of the capital stock of the Bank,
VXEMHFWWRIXO¿OPHQWRIWKHPHPEHU¶VOHJDOUHTXLUHPHQWV(DFKVXEVFULSWLRQWRWKHRULJLQDO
authorized capital stock shall be for paid-in shares and callable shares in the proportion
of three (3) to seven (7). The initial number of shares available to be subscribed to by
Signatories to this Agreement which become members in accordance with Article 61
or this Agreement shall be that set forth in Annex A. No member shall have an initial
subscription of less than one hundred (100) shares.

Article 5:

3.
The authorized capital stock may be increased at such time and under
such terms as may seem advisable, by a vote of not less than two-thirds of the Governors,
representing not less than three-fourths of the total voting power of the members.

2.
The original capital stock shall be divided into paid-in shares and callable
shares. The initial total aggregate par value of paid-in shares shall be three thousand
million (3,000,000,000) ECU.

1.
The original authorized capital stock shall be ten thousand million
(10,000,000,000) ECU. It shall be divided into one million (1,000,000) shares, having a
par value of ten thousand (10,000) ECU each, which shall be available for subscription
only by members in accordance with the provisions of Article 5 of this Agreement.

Article 4:

Chapter II:

Payment of subscriptions

8

2.
Fifty (50) per cent of payment of each instalment pursuant to paragraph
1 of this Article, or by a member admitted in accordance with paragraph 2 of Article
3 of this Agreement, may be made in promissory notes or other obligations issued by
such member and denominated in ECU, in United States dollars or in Japanese yen, to
be drawn down as the Bank needs funds for disbursement as a result of its operations.
Such notes or obligations shall be non-negotiable, non-interest-bearing and payable to
the Bank at par value upon demand. Demands upon such notes or obligations shall,
over reasonable periods of time, be made so that the value of such demands in ECU at
the time of demand from each member is proportional to the number of paid-in shares
subscribed to and held by each such member depositing such notes of obligations.

1.
Payment of the paid-in shares of the amount initially subscribed to by
each Signatory to this Agreement, which becomes a member in accordance with Article
RIWKLV$JUHHPHQWVKDOOEHPDGHLQ¿YH  LQVWDOPHQWVRIWZHQW\  SHUFHQWHDFK
RIVXFKDPRXQW7KH¿UVWLQVWDOPHQWVKDOOEHSDLGE\HDFKPHPEHUZLWKLQVL[W\  
days after the date of entry into force of this Agreement, or after the date of deposit of
LWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOLQDFFRUGDQFHZLWK$UWLFOHLI
this latter is later than the date of entry into force. The remaining four (4) instalments
shall each become due successively one year from the date on which the preceding
instalment became due and shall each, subject to the legislative requirement of each
member, be paid.

Article 6:

7.
The liability of the members on shares shall be limited to the unpaid
portion of their issue price. No member shall be liable, by reason of its membership, for
obligations of the Bank.

6.
Shares of stock shall not be pledged or encumbered in any manner
whatsoever, and they shall not be transferable except to the Bank in accordance with
Chapter VII of this Agreement.

5.
Shares of stock initially subscribed to by members shall be issued at
par. Other shares shall be issued at par unless the Board of Governors, by a vote of not
less than two-thirds of the Governors, representing not less than two-thirds of the total
voting power of the members, decides to issue them in special circumstances on other
terms.

4.
Subject to the provisions of paragraph 3 of this Article, the Board of
Governors, may, at the request of a member, increase the subscription of that member,
or allocate shares to that member within the authorized capital stock which are not taken
up by other members; provided, however, that such increase shall not have the effect
of reducing the percentage of capital stock held by countries which are members of the
European Economic Community, together with the European Economic Community
and the European Investment Bank, below the majority of the total subscribed capital
stock.

184

Ordinary capital resources

9

(iii)
funds received in repayment of loans or guarantees and proceeds
from the disposal of equity investment made with the resources indicated in sub
paragraphs (i) and (ii) of this Article;

(ii)
funds raised by borrowings of the Bank by virtue of powers
conferred by sub paragraph (i) of Article 20 of this Agreement, to which the commitment
to calls provided for in paragraph 4 of Article 6 of this Agreement is applicable;

(i)
authorized capital stock of the Bank, including both paid-in and
callable shares, subscribed to pursuant to Article 5 of this Agreement;

As used in this Agreement, the term “ordinary capital resources” of the Bank
shall include the following:

Article 7:

8.
For the purpose of this Article, payment or denomination in ECU shall
include payment or denomination in any fully convertible currency which is equivalent
on the date of payment or encashment to the value of the relevant obligation in ECU.

7.
For subscriptions other than those described in paragraphs 1, 2 and 3 of
this Article, payments by a member in respect of subscription to paid-in shares in the
authorized capital stock shall be made in ECU, in United States dollars or in Japanese
yen whether in cash or in promissory notes or in other obligations.

6.
The Bank shall determine the place for any payment under this Article
not later than one month after the inaugural meeting of its Board of Governors, provided
WKDW EHIRUH VXFK GHWHUPLQDWLRQ WKH SD\PHQW RI WKH ¿UVW LQVWDOPHQW UHIHUUHG WR LQ
paragraph 1 of this Articles shall be made to the European Investment Bank, as trustee
for the Bank.

10

(v)
any other funds or income received by the Bank which do not
form part of its Special Funds resources referred to in Article 19 of this Agreement.

4.
Payment of the amount subscribed to the callable capital stock of the
Bank shall be subject to call, taking account of Articles 17 and 42 of this Agreement,
only as and when required by the Bank to meet its liabilities.

5.
In the event of a call referred to in paragraph 4 of this Article, payment
shall be made by the member in ECU, in United States dollars or in Japanese yen. Such
calls shall be uniform in ECU value upon each callable share calculated at the time of
the call.

(iv)
income derived from loans and equity investment, made from
the resources indicated in sub paragraphs (i) and (ii) of this Article, and income derived
from guarantees and underwriting not forming part of the special operations of the
Bank; and

3.
All payment obligations of a member in respect of subscription to shares
in the initial capital stock shall be settled either in ECU, in United States dollars or in
Japanese yen on the basis of the average exchange rate of the relevant currency in terms
of the ECU for the period from 30 September 1989 to 31 March 1990 inclusive.
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Recipient countries and use of resources

Operations

During such a period:

11

(iii)
At the end of this period, the decision to allow such a country
DFFHVVEH\RQGWKHOLPLWVVSHFL¿HGLQVXESDUDJUDSKV D DQG E VKDOOEHWDNHQE\WKH
Board of Governors by a majority of not less than three-fourths of the Governors
UHSUHVHQWLQJ QRW OHVV WKDQ HLJKW\¿YH   SHU FHQW RI WKH WRWDO YRWLQJ SRZHU RI
the members.

(b)
the total amount of any assistance thus provided shall not
exceed the total amount of cash disbursed and promissory notes issued by that country
for its shares.

(a)
the Bank shall provide to such a country, and to enterprises
in its territory, upon their request, technical assistance and other types of assistance
GLUHFWHGWR¿QDQFHLWVSULYDWHVHFWRUWRIDFLOLWDWHWKHWUDQVLWLRQRIVWDWHRZQHGHQWHUSULVHV
to private ownership and control, and to help enterprises operating competitively and
moving to participation in the market-oriented economy, subject to the proportion set
forth in paragraph 3 of Article 11 of this Agreement.

(ii)

4.
(i)
Any potential recipient country may request that the Bank provide
access to its resources for limited purposes over a period of three (3) years beginning
after the entry into force of this Agreement. Any such request shall be attached as an
integral part of this Agreement as soon as it is made.

3.
In cases where a member might be implementing policies which are
inconsistent with Article 1 of this Agreement, or in exceptional circumstances, the
Board of Directors shall consider whether access by a member to Bank resources should
EHVXVSHQGHGRURWKHUZLVHPRGL¿HGDQGPD\PDNHUHFRPPHQGDWLRQVDFFRUGLQJO\WR
the Board of Governors. Any decision on these matters shall be taken by the Board of
Governors by a majority of not less than two-thirds of the Governors, representing not
less than three-fourths of the total voting power of the members.

2.
The Bank may conduct its operations in countries from Central and
Eastern Europe which are proceeding steadily in the transition towards marketoriented economies and the promotion of private and entrepreneurial initiative, and
which apply, by concrete steps and otherwise, the principles set forth in Article 1 of this
Agreement.

1.
The resources and facilities of the Bank shall be used exclusively to
implement the purpose and carry out the functions set forth, respectively, in Articles 1
and 2 of this Agreement.

Article 8:

Chapter III:

Ordinary and special operations

Separation of operations

Methods of operation

(ii)

(a)

by investment in the equity capital of private sector

12

(b)
by investment in the equity capital of any state-owned
enterprise operating competitively and moving to participation in the market-oriented
economy, and investment in the equity capital of any state-owned enterprise to facilitate
its transition to private ownership and control; in particular to facilitate or enhance the
participation of private and/or foreign capital in such enterprises; and

enterprises;



L
E\PDNLQJRUFR¿QDQFLQJWRJHWKHUZLWKPXOWLODWHUDOLQVWLWXWLRQV
commercial banks or other interested sources, or participating in, loans to private sector
enterprises, loans to any state-owned enterprise operating competitively and moving to
participation in the market-oriented economy, and loans to any state-owned enterprise
to facilitate its transition to private ownership and control; in particular, to facilitate or
enhance the participation of private and/or foreign capital in such enterprises;

1.
The Bank shall carry out its operations in furtherance of its purpose and
functions as set out in Articles 1 and 2 of this Agreement in any or all of the following
ways:

Article 11:

3.
Expenses appertaining directly to ordinary operations shall be charged
to the ordinary capital resources of the Bank. Expenses appertaining directly to the
special operations shall be charged to Special Funds resources. Any other expenses
shall, subject to paragraph 1 of Article 18 of this Agreement, be charged as the Bank
shall determine.

2.
The ordinary capital resources of the Bank shall, under no circumstances,
by charged with, or used to discharge, losses or liabilities arising out of special
operations or other activities for which Special Funds resources were originally used or
committed.

1.
The ordinary capital resources and the Special Funds resources of
the Bank shall at all times and in all respects be held, used, committed, invested or
RWKHUZLVHGLVSRVHGRIHQWLUHO\VHSDUDWHO\IURPHDFKRWKHU7KH¿QDQFLDOVWDWHPHQWVRI
the Bank shall show the reserves of the Bank, together with its ordinary operations and,
separately, its special operations.

Article 10:


7KHRSHUDWLRQVRIWKH%DQNVKDOOFRQVLVWVRIRUGLQDU\RSHUDWLRQV¿QDQFHGIURP
the ordinary capital resources of the Bank referred to in Article 7 of this Agreement and
VSHFLDORSHUDWLRQV¿QDQFHGIURPWKH6SHFLDO)XQGVUHVRXUFHVUHIHUUHGWRLQ$UWLFOH
of this Agreement. The two types of operations may be combined.

Article 9:

186
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(ii)
For any country, not more than forty (40) per cent of the amount
RIWKH%DQN¶VWRWDOFRPPLWWHGORDQVJXDUDQWHHVDQGHTXLW\LQYHVWPHQWVRYHUDSHULRG
RI¿YH  \HDUVWDNLQJRQH\HDUZLWKDQRWKHUDQGZLWKRXWSUHMXGLFHWRWKH%DQN¶VRWKHU
operations referred to in this Article, shall be provided to the state sector.



L
1RWPRUHWKDQIRUW\  SHUFHQWRIWKHDPRXQWRIWKH %DQN¶V
total committed loans, guarantees and equity investments, without prejudice to its other
operations referred to in this Article, shall be provided to the state sector. Such percentage
limit shall apply initially over a two (2) year period, from the date of commencement of
WKH%DQN¶VRSHUDWLRQVWDNLQJRQH\HDUZLWKDQRWKHUDQGWKHUHDIWHULQUHVSHFWRIHDFK
VXEVHTXHQW¿QDQFLDO\HDU

(ii)
The said review shall involve the consideration of, inter alia,
HDFK UHFLSLHQW FRXQWU\¶V SURJUHVV PDGH RQ GHFHQWUDOL]DWLRQ GHPRQRSROL]DWLRQ DQG
SULYDWL]DWLRQ DQG WKH UHODWLYH VKDUHV RI WKH %DQN¶V OHQGLQJ WR SULYDWH HQWHUSULVHV WR
state-owned enterprises in the process of transition to participation in the marketoriented economy or privatization, for infrastructure, for technical assistance, and for
other purposes.



L
7KH%RDUGRI'LUHFWRUVVKDOOUHYLHZDWOHDVWDQQXDOO\WKH%DQN¶V
operations and lending strategy in each recipient country to ensure that the purpose and
functions of the Bank, as set out in Articles 1 and 2 of this Agreement, are fully served.
Any decision pursuant to such a review shall be taken by a majority of not less than
two-thirds of the Directors, representing not less than three-fourths of the total voting
power of the members.

For the purposes of this paragraph, a state-owned enterprise shall not be regarded
as operating competitively unless it operated autonomously in a competitive market
environment and unless it is subject to bankruptcy laws.

(v)
by making or participating in loans and providing technical
assistance for the reconstruction or development of infrastructure, including
environmental programmes, necessary for private sector development and the transition
to a market-oriented economy.

(iv)
by deploying Special Funds resources in accordance with the
agreements determining their use; and

(iii)
by facilitating access to domestic and international capital markets
by private sector enterprises or by other enterprises referred to in sub paragraph (i) of
this paragraph for the ends mentioned in that sub paragraph, through the provision of
JXDUDQWHHVZKHUHRWKHUPHDQVRI¿QDQFLQJDUHQRWDSSURSULDWHDQGWKURXJK¿QDQFLDO
advice and other forms of assistance;




F
E\XQGHUZULWLQJZKHUHRWKHUPHDQVRI¿QDQFLQJDUHQRW
appropriate, the equity issue of securities by both private sector enterprises and such
state-owned enterprises referred to in (b) above for the ends mentioned in that sub
paragraph;
For the purposes of this paragraph,

Limitations on ordinary operations

Operating principles

(i)

the Bank shall apply sound banking principles to all its

14



LL 
WKH RSHUDWLRQV RI WKH %DQN VKDOO SURYLGH IRU WKH ¿QDQFLQJ RI
VSHFL¿FSURMHFWVZKHWKHULQGLYLGXDORULQWKHFRQWH[WRIVSHFL¿FLQYHVWPHQWSURJUDPPHV
DQGIRUWHFKQLFDODVVLVWDQFHGHVLJQHGWRIXO¿OLWVSXUSRVHDQGIXQFWLRQVDVVHWRXWLQ
Articles 1 and 2 of this Agreement;

operations;

The Bank shall operate in accordance with the following principles:

Article 13:

4.
The Bank shall not issue guarantees for export credits nor undertake
insurance activities.



7KHDPRXQWRIWKH%DQN¶VGLVEXUVHGHTXLW\LQYHVWPHQWVVKDOOQRWDWDQ\
time exceed an amount corresponding to its total unimpaired paid-in subscribed capital,
surpluses and general reserve.

2.
The amount of any equity investment shall not normally exceed such
percentage of the equity capital of the enterprise concerned as shall be determined, by
a general rule, to be appropriate by the Board of Directors. The Bank shall not seek to
obtain by such an investment a controlling interest in the enterprise concerned and shall
not exercise such control or assume direct responsibility for managing any enterprise
in which it has an investment, except in the event of actual or threatened default on
any of its investments, actual or threatened insolvency of the enterprise in which such
investment shall have been made, or other situations which, in the opinion of the Bank,
threaten to jeopardize such investment, in which case the Bank may take such action
and exercise such rights as it may deem necessary for the protection of its interests.

1.
The total amount of outstanding loans, equity investments and guarantees
made by the Bank on its ordinary operations shall not be increased at any time, if
by such increase the total amount of its unimpaired subscribed capital, reserves and
surpluses included in its ordinary capital resources would be exceeded.

Article 12:




F
ORDQV WR D ¿QDQFLDO LQWHUPHGLDU\ IRU RQOHQGLQJ WR WKH
private sector shall not considered as made to the state sector.

(b)
a loan or guarantee to, or equity investment in, a stateowned enterprise which is implementing a programme to achieve private ownership
and control shall not be considered as made to the state sector;

(a)
the state sector includes national and local Governments,
their agencies, and enterprises owned or controlled by any of them;

(iii)

187

WKH%DQNVKDOOVHHNWRPDLQWDLQUHDVRQDEOHGLYHUVL¿FDWLRQLQDOO
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(xiii) the Bank shall take the necessary measures to ensure that the
proceeds of any loan made, guaranteed or participated in by the Bank, or any equity
investment, are used only for the purposes for which the loan or the equity investment
ZDVJUDQWHGDQGZLWKGXHDWWHQWLRQWRFRQVLGHUDWLRQVRIHFRQRP\DQGHI¿FLHQF\

(xii) the Bank shall place no restriction upon the procurement of
goods and services from any country from the proceeds of any loan, investment or
RWKHU¿QDQFLQJXQGHUWDNHQLQWKHRUGLQDU\RUVSHFLDORSHUDWLRQVRIWKH%DQNDQGVKDOO
in all appropriate cases, make its loans and other operations conditional on international
invitations to tender being arranged; and

(xi)
in its investments in individual enterprises, the Bank shall
XQGHUWDNHLWV¿QDQFLQJRQWHUPVDQGFRQGLWLRQVZKLFKLWFRQVLGHUVDSSURSULDWHWDNLQJ
into account the requirements of the enterprise, the risks being undertaken by the
Bank, and the terms and conditions normally obtained by private investors for similar
¿QDQFLQJ

(x)
the Bank shall seek to revolve its funds by selling its investments
to private investors whenever it can appropriately do so on satisfactory terms;

(ix)
in case of a direct loan made by the Bank, the borrower shall
be permitted by the Bank to draw its funds only to meet expenditure as it is actually
incurred;



YLLL  LQSURYLGLQJRUJXDUDQWHHLQJ¿QDQFLQJWKH%DQNVKDOOSD\GXH
regard to the prospect that the borrower and its guarantor, if any, will be in a position to
PHHWWKHLUREOLJDWLRQVXQGHUWKH¿QDQFLQJFRQWUDFW



YLL  WKH EDQN VKDOO QRW XQGHUWDNH DQ\ ¿QDQFLQJ RU SURYLGH DQ\
IDFLOLWLHVZKHQWKHDSSOLFDQWLVDEOHWRREWDLQVXI¿FLHQW¿QDQFLQJRUIDFLOLWLHVHOVHZKHUH
on terms and conditions that the Bank considers reasonable;

(vi)
before a loan, guarantee or equity investment is granted, the
applicant shall have submitted an adequate proposal and the President of the Bank
shall have presented to the Board of Directors a written report regarding the proposal,
together with recommendations, on the basis of a staff study;



Y
its investments;

(iv)
the Bank shall not allow a disproportionate amount of its
UHVRXUFHVWREHXVHGIRUWKHEHQH¿WRIDQ\PHPEHU



LLL  WKH%DQNVKDOOQRW¿QDQFHDQ\XQGHUWDNLQJLQWKHWHUULWRU\RID
PHPEHULIWKDWPHPEHUREMHFWVWRVXFK¿QDQFLQJ

Terms and conditions for loans and guarantees

Commission and fees

Special reserve

16

2.
If the Board of Directors determines that the size of the special reserve is
adequate, it may decide that all or part of the said commission or fees shall henceforth
form part of the income of the Bank.

1.
The amount of commissions and fees received by the Bank pursuant to
Article 15 of this Agreement shall be set aside as a special reserve which shall be kept
for meeting the losses of the Bank in accordance with Article 17 of this Agreement. The
special reserve shall be held in such liquid form as the Bank may decide.

Article 16:

3.
The Board of Directors may determine any other charges of the Bank
in its ordinary operations and any commission, fees or other charges in its special
operations.

2.
In guaranteeing a loan as part of its ordinary operations, or in underwriting
the sale of securities, the Bank shall charge fees, payable at rates and time determined
by the Board of Directors, to provide suitable compensation for its risks.

1.
The Bank shall charge, in addition to interest, a commission on loans
made or participated in as part of its ordinary operations. The terms and conditions of
this commission shall be determined by the Board of Directors.

Article 15:

3.
The loan or guarantee contract shall expressly state the currency or
currencies, or ECU, in which all payments to the Bank thereunder shall be made.

2.
Where the recipient of loans or guarantees of loans is not itself a member,
but is a state-owned enterprise, the Bank may, when it appears desirable, bearing in mind
the different approaches appropriate to public and state-owned enterprises in transition
to private ownership and control, require the member or members in whose territory the
project concerned is to be carried out, or a public agency or any instrumentality of such
member or members acceptable to the Bank, to guarantee the repayment of the principal
and the payment of interest and other fees and charges of the loan in accordance with
WKHWHUPVWKHUHRI7KH%RDUGRI'LUHFWRUVVKDOOUHYLHZDQQXDOO\WKH%DQN¶VSUDFWLFHLQ
WKLVPDWWHUSD\LQJGXHDWWHQWLRQWRWKH%DQN¶VFUHGLWZRUWKLQHVV

1.
In the case of loans made, participated in, or guaranteed by the Bank, the
contract shall establish the terms and conditions for the loan or the guarantee concerned,
including those relating to payment of principal, interest and other fees, charges,
maturities and dates of payment in respect of the loan or the guarantee, respectively.
In setting such terms and conditions, the Bank shall take fully into account the need to
safeguard its income.

Article 14:

188

Methods of meeting the losses of the Bank





second, to net income;

(ii)



Y

¿IWKDJDLQVWWKHXQLPSDLUHGSDLGLQFDSLWDODQG

fourth, against its general reserve and surpluses;

(i)

borrow funds in member countries or elsewhere, provided

invest or deposit funds not needed in its operations;

guarantee securities in which it has invested in order to facilitate

Special Funds resources

funds accepted by the Bank for inclusion in any Special Fund;

(iii)
17

income derived from investment of Special Funds resources.

(ii)
funds repaid in respect of loans or guarantees, and the proceeds of equity
LQYHVWPHQWV¿QDQFHGIURPWKHUHVRXUFHVRIDQ\6SHFLDO)XQGZKLFKXQGHUWKHUXOHV
and regulations governing that Special Fund, are received by such Special Fund; and

(i)

The term “Special Funds resources” shall refer to the resources of any Special
Fund and shall include:

Article 19:

3.
The Bank shall adopt such rules and regulations as may be required
for the establishment, administration and use of each Special Fund. Such rules and
regulations shall be consistent with the provisions of this Agreement, except for those
provisions expressly applicable only to ordinary operations of the Bank.

conclude agreements of cooperation with any public or private

18

2.
Every security issued or guaranteed by the Bank shall bear on its face
a conspicuous statement to the effect that it is not an obligation of any Government or
member, unless it is in fact the obligation of a particular government or member, in
which case it shall so state.

(viii)
entity or entities.

(vii) exercise such powers and adopt such rules and regulations as
may be necessary or appropriate in furtherance of its purpose and functions, consistent
with the provisions of this Agreement; and

(vi)
provide technical advice and assistance which serve its purpose
and come within its functions;

(iv)

2.
Special Funds accepted by the Bank may be used in any manner and on
any terms and conditions consistent with the purpose and functions of the Bank, with
the other applicable provisions of this Agreement, and with the agreement or agreements
relating to such Funds.

their sale;

(iii)
buy and sell securities, in the secondary market, which the Bank
has issued or guaranteed or in which it has invested;

(ii)

(b)
where the obligations of the Bank are to be denominated
in the currency of a member, the Bank shall have obtained its approvals;

(a)
before making a sale of its obligations in the territory of
a country, the Bank shall have obtained its approval; and

always that;

(v)
underwrite, or participate in the underwriting of, securities
issued by any enterprise for purposes consistent with the purpose and functions of
the Bank;

Special Funds

General powers

Borrowing and other miscellaneous



7KH%DQNVKDOOKDYHLQDGGLWLRQWRWKHSRZHUVVSHFL¿HGHOVHZKHUHLQWKH
Agreement, the power to;

Article 20:

Chapter IV:
powers

1.
The Bank may accept the administration of Special Funds which are
designed to serve the purpose and come within the functions of the Bank. The full cost
of administering any such Special Fund shall be charged to that Special Fund.

Article 18:

(vi)
last, against an appropriate amount of the uncalled subscribed
callable capital which shall be called in accordance with the provisions of paragraphs 4
and 5 of Article 6 of this Agreement.



(iv)

third, against the special reserve provided for in Article 16 of

¿UVWWRWKHSURYLVLRQVUHIHUUHGWRLQSDUDJUDSKRIWKLV$UWLFOH

L

/RVVHVDULVLQJLQWKH%DQN¶VRUGLQDU\RSHUDWLRQVVKDOOEHFKDUJHG

(iii)
this Agreement;







,QWKH%DQN¶VRUGLQDU\RSHUDWLRQVLQFDVHVRIDUUHDUVRIGHIDXOWRQORDQV
made, participated in, or guaranteed by the Bank, and in case of losses on underwriting
and in equity investment, the Bank shall take such action as it deems appropriate. The
Bank shall maintain appropriate provisions against possible losses.

Article 17:

189

Determination and use of currencies

Currencies

currencies obtained by the Bank by borrowing;
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(iv)
currencies received by the Bank in payment on account of
principal interest, dividends or other charges in respect of loans or investments, or the
proceeds of disposal of such investments made out of any of the funds referred to in
sub paragraphs (i) to (iii) of this paragraph, or in payment of commission, fees or other
charges.

(iii)
currencies and other resources administered by the Bank as
contributions to Special Funds; and

(ii)

(i)
currencies or ECU received by the Bank in payment of
subscriptions to its capital stock, in accordance with Article 6 of this Agreement;

2.
Members shall not impose any restrictions on the receipt, holding, use or
transfer by the Bank of the following:

1.
Whenever it shall become necessary under this Agreement to determine
whether any currency is fully convertible for the purposes of this Agreement, such
determination shall be made by the Bank, taking into account the paramount need to
SUHVHUYHLWVRZQ¿QDQFLDOLQWHUHVWVDIWHUFRQVXOWDWLRQLIQHFHVVDU\ZLWKWKH,QWHUQDWLRQDO
Monetary Fund.

Article 21:

Chapter V:
Structure

Organization and management

Board of Governors: Composition

All the powers of the Bank shall be vested in the Board of Governors.

Board of Governors: Powers

Governors and Alternates shall serve as such without remuneration from

increase or decrease the authorized capital stock of the Bank;
suspend a member;

(iii)

admit new members and determine the conditions of their
(ii)

(i)

elect the Directors and the President of the Bank;

(x)
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amend this Agreement;

(ix)
determine the reserves and the allocation and distribution of the
QHWSUR¿WVRIWKH%DQN



YLLL  DSSURYHDIWHUUHYLHZLQJWKHDXGLWRUV¶UHSRUWWKHJHQHUDOEDODQFH
VKHHWDQGWKHVWDWHPHQWRISUR¿WDQGORVVRIWKH%DQN

(vii) determine the remuneration of the Directors and Alternate
Directors and the salary and other terms of the contract of service of the President;

(vi)

(v)
authorize the conclusion of general agreements for co-operation
with other international organizations;

(iv)
decide appeals from interpretations or applications of this
Agreement given by the Board of Directors;

admission;

2.
The Board of Governors may delegate to the Board of Directors any or
all of its powers, except the power to:

1.

Article 24:

2.
the Bank.

1.
Each member shall be represented on the Board of Governors and shall
appoint one Governor and one Alternate. Each Governor and Alternate shall serve at
the pleasure of the appointing member. No Alternate may vote except in the absence
of is or her principal. At each of its annual meetings, the Board shall elect one of the
*RYHUQRUVDV&KDLUPDQZKRVKDOOKROGRI¿FHXQWLOWKHHOHFWLRQRIWKHQH[W&KDLUPDQ

Article 23:

The Bank shall have a Board of Governors, a Board of Directors, a President,
RQH RU PRUH 9LFH3UHVLGHQWV DQG VXFK RWKHU RI¿FHUV DQG VWDII DV PD\ EH FRQVLGHUHG
necessary.

Article 22:

Chapter VI:
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Directors, as well as representing members whose
Governors have elected them, may also represent members who assign their votes
to them.

(xii) exercise such other powers as are expressly assigned to the Board
of Governors in this Agreement.

Board of Governors: Procedure

Board of Directors: Composition

twelve (12) shall be elected by the Governors representing other
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(b)
four (4), by the Governors representing those countries
listed in Annex A as other European countries;

(a)
four (4), by the Governors representing those countries
listed in Annex A as Central and Eastern European countries eligible for assistance
from the Bank;

(ii)
members, of whom:

(i)
eleven (11) shall be elected by the Governors, representing
Belgium, Denmark, France, the Federal Republic of Germany, Greece, Ireland, Italy,
Luxembourg, the Netherlands, Portugal, Spain, the United Kingdom, the European
Economic Community and the European Investment Bank; and

1.
The Board of Directors shall be composed of twenty-three (23) members
who shall not be members of the Board of Governors, and of whom:

Article 26:

4.
The Board of Governors, and the Board of Directors to the extent
authorized, may adopt such rules and regulations and establish such subsidiary bodies
as may be necessary or appropriate to conduct the business of the Bank.

3.
The Board of Governors may by regulation establish a procedure
whereby the Board of Directors may, when the latter deems such action advisable,
REWDLQDYRWHRIWKH*RYHUQRUVRQDVSHFL¿FTXHVWLRQZLWKRXWFDOOLQJDPHHWLQJRIWKH
Board of Governors.

2.
Two-thirds of the Governors shall constitute a quorum for any meeting
of the Board of Governors, provided such majority represents not less than two-thirds
of the total voting power of the members.

1.
The Board of Governors shall hold an annual meeting and such other
meetings as may be provided for by the Board or called by the Board of Directors.
Meetings of the Board of Governors shall be called, by the Board of Directors, whenever
UHTXHVWHGE\QRWOHVVWKDQ¿YH  PHPEHUVRIWKH%DQNRUPHPEHUVKROGLQJQRWOHVV
than one quarter of the total voting power of the members.

Article 25:

3.
The Board of Governors shall retain full power to exercise authority
over any matter delegated or assigned to the Board of Directors under paragraph 2 of
this Article, or elsewhere in this Agreement.

Board of Directors: Powers

(i)
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prepare the work of the Board of Governors;

Without prejudice to the powers of the Board of Governors as provided in Article
24 of this Agreement, the Board of Directors shall be responsible for the direction of
the general operations of the Bank and, for this purpose, shall, in addition to the powers
assigned to it expressly by this Agreement, exercise all the powers delegated to it by the
Board of Governors, and in particular:

Article 27:



'LUHFWRUV VKDOO KROG RI¿FH IRU D WHUP RI WKUHH   \HDUV DQG PD\ EH
UHHOHFWHGSURYLGHGWKDWWKH¿UVW%RDUGRI'LUHFWRUVVKDOOEHHOHFWHGE\WKH%RDUGRI
*RYHUQRUV DW LWV LQDXJXUDO PHHWLQJ DQG VKDOO KROG RI¿FH XQWLO WKH QH[W LPPHGLDWHO\
following annual meeting of the Board of Governors or, if that Board shall so decide
at that annual meeting, until its next subsequent annual meeting. They shall continue
LQRI¿FHXQWLOWKHLUVXFFHVVRUVVKDOOKDYHEHHQFKRVHQDQGDVVXPHGRI¿FH,IWKHRI¿FH
of a Director becomes vacant more than one hundred and eighty (180) days before the
end of his or her term, a successor shall be chosen in accordance with Annex B for the
remainder of the term, by the Governors who elected the former Director. A majority
RIWKHYRWHVFDVWE\VXFK*RYHUQRUVVKDOOEHUHTXLUHGIRUVXFKHOHFWLRQ,IWKHRI¿FHRI
a Director becomes vacant one hundred and eighty (180) days or less before the end of
his or her term, a successor may similarly be chosen for the remainder of the term, by
the votes cast by such Governors who elected the former Director, in which election
PDMRULW\RIWKHYRWHVFDVWE\VXFK*RYHUQRUVVKDOOEHUHTXLUHG:KLOHWKHRI¿FHUHPDLQV
vacant, the Alternate of the former Director shall exercise the powers of the latter,
except that of appointing an Alternate.

4.
Each Director shall appoint an Alternate with full power to act for him
and her when he or she is not present. Directors and Alternates shall be nationals of
member countries. No member shall be represented by more than one Director. An
Alternate may participate in meetings of the Board but may vote only when he or she is
acting on place of his or her principal.

3.
The Board of Governors may increase or decrease the size, or revise
the composition, of the Board of Directors, in order to take into account changes in the
QXPEHURIPHPEHUVRIWKH%DQNE\DQDI¿UPDWLYHYRWHRIQRWOHVVWKDQWZRWKLUGVRI
the Governors, representing not less than three-fourths of the total voting power of the
members. Without prejudice to the exercise of these powers for subsequent elections,
the number and composition of the second Board of Directors shall be as set out in
paragraph 1 of this Article.



'LUHFWRUVVKDOOEHSHUVRQVRIKLJKFRPSHWHQFHLQHFRQRPLFDQG¿QDQFLDO
matters and shall be elected in accordance with Annex B.

(c)
four (4), by the Governors representing those countries
listed in Annex A as non-European countries.

(xi)

decide to terminate the operations of the Bank and to distribute

its assets; and
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Board of Directors: Procedure

Article 28:

Voting
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3.
In voting in the Board of Directors, each Director shall be entitled to cast
the number of votes to which the Governors who have elected him or her are entitled
and those to which any Governors who have assigned their votes to him or her, pursuant
to section D or Annex B, are entitled. A Director representing more than one member
may cast separately the votes of the members he or she represents. Except as otherwise
expressly provided in this Agreement, and except for general policy decisions in which
cases such policy decisions shall be taken by a majority of not less than two-thirds of
the total voting power of the members voting, all matters before the Board of Directors
shall be decided by a majority of the voting power of the members voting.

2.
In voting in the Board of Governors, each Governor shall be entitled
to cast the votes of the member he or she represents. Except as otherwise expressly
provided in this Agreement, all matters before the Board of Governors shall be decided
by a majority of the voting power of the members voting.

1.
The voting power of each member shall be equal to the number of its
subscribed shares in the capital stock of the Bank. In the event of any member failing to
pay any part of the amount due in respect of its obligations in relation to paid-in shares
under Article 6 of this Agreement, such member shall be unable for so long as such
failure continues to exercise that percentage of its voting power which corresponds to
the percentage which the amount due but unpaid bears to the total amount of paid-in
shares subscribed to by that member in the capital stock of the Bank.

Article 29:

3.
The Board of Governors shall adopt regulations under which, if there is
no Director of its nationality, a member may send a representative to attend, without
right to vote, any meeting of the Board of Directors when a matter particularly affecting
that member is under consideration.

2.
A majority of the Directors shall constitute a quorum for any meeting of
the Board of Directors, provided such majority represents not less than two-thirds of the
total voting power of the members.



7KH%RDUGRI'LUHFWRUVVKDOOQRUPDOO\IXQFWLRQDVWKHSULQFLSDORI¿FHRI
the Bank and shall meet as often as the business of the Bank may require.

approve the budget of the Bank.

(iv)


LLL  VXEPLWWKHDXGLWHGDFFRXQWVIRUHDFK¿QDQFLDO\HDUIRUDSSURYDORIWKH
Board of Governors at each annual meeting; and

(ii)
in conformity with the general directions of the Board of Governors,
establish policies and take decisions concerning loans, guarantees, investment in
equity capital, borrowing by the Bank, the furnishing of technical assistance and other
operations of the Bank;

The President

The President shall be the legal representative of the Bank.

Vice-President(s)
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2.
A Vice-President may participate in meetings of the Board of Directors
but shall have no vote at such meetings, except that he or she may cast the deciding vote
when acting in place of the President.

1.
One or more Vice-Presidents shall be appointed by the Board of Directors
RQ WKH UHFRPPHQGDWLRQ RI WKH 3UHVLGHQW $ 9LFH3UHVLGHQW VKDOOKROG RI¿FH IRU VXFK
term, exercise such authority and perform such functions in the administration of the
Bank, as may be determined by the Board of Directors. In the absence or incapacity of
the President, a Vice-President shall exercise the authority and perform the functions of
the President.

Article 31:

6.
The President shall conduct, under the direction of the Board of Directors,
the current business of the Bank.

5.
The President shall be chief of the staff of the Bank. He or she shall be
UHVSRQVLEOH IRU WKH RUJDQL]DWLRQ DSSRLQWPHQW DQG GLVPLVVDO RI WKH RI¿FHUV DQG VWDII
in accordance with regulations to be adopted by the Board of Directors. In appointing
RI¿FHUVDQGVWDIIKHRUVKHVKDOOVXEMHFWWRWKHSDUDPRXQWLPSRUWDQFHRIHI¿FLHQF\
and technical competence, pay due regard to recruitment on a wide geographical basis
among members of the Bank.

4.

3.
The President shall not vote, except that he or she may cast a deciding
vote in case of an equal division. He or she may participate in meetings of the Board of
Governors and shall chair the meetings of the Board of Directors.



7KHWHUPRIRI¿FHRIWKH3UHVLGHQWVKDOOEHIRXU  \HDUV+HRUVKHPD\EH
UHHOHFWHG+HRUVKHVKDOOKRZHYHUFHDVHWRKROGRI¿FHZKHQWKH%RDUGRI*RYHUQRUVVR
GHFLGHVE\DQDI¿UPDWLYHYRWHRIQRWOHVVWKDQWZRWKLUGVRIWKH*RYHUQRUVUHSUHVHQWLQJ
QRWOHVVWKDQWZRWKLUGVRIWKHWRWDOYRWLQJSRZHURIWKHPHPEHUV,IWKHRI¿FHRIWKH
President for any reason becomes vacant, the Board of Governors, in accordance with
the provisions of paragraph 1 of this Article, shall elect a successor for up to four (4)
years.

1.
The Board of Governors, by a vote of a majority of the total number
of Governors, representing not less than a majority of the total voting power of the
PHPEHUVVKDOOHOHFWD3UHVLGHQWRIWKH%DQN7KH3UHVLGHQWZKLOHKROGLQJRI¿FHVKDOO
not be a Governor or a Director of an Alternate for either.

Article 30:
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International character of the Bank

7KHSULQFLSDORI¿FHRIWKH%DQNVKDOOEHORFDWHGLQ/RQGRQ



Depositories and channels of communication

Publication of reports and provision of information
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3.
Copies of all reports, statements and publications made under this Article
shall be distributed to members.

2.
The Bank shall report annually on the environmental impact of its
activities and may publish such other reports as it deems desirable to advance its
purpose.

1.
The Bank shall publish an annual report containing an audited statement
of its accounts and shall circulate to members at intervals of three (3) months or less a
VXPPDU\VWDWHPHQWRILWV¿QDQFLDOSRVLWLRQDQGDSUR¿WDQGORVVVWDWHPHQWVKRZLQJWKH
UHVXOWVRILWVRSHUDWLRQV7KH¿QDQFLDODFFRXQWVVKDOOEHNHSWLQ(&8

Article 35:



(DFKPHPEHUVKDOOGHVLJQDWHDQDSSURSULDWHRI¿FLDOHQWLW\ZLWKZKLFKWKH
Bank may communicate in connection with any matter arising under this Agreement.

1.
Each member shall designate its central bank, or such other institution
DVPD\EHDJUHHGXSRQZLWKWKH%DQNDVDGHSRVLWRU\IRUDOOWKH%DQN¶VKROGLQJVRILWV
currency as well as other assets of the Bank.

Article 34:



7KH%DQNPD\HVWDEOLVKDJHQFLHVRUEUDQFKRI¿FHVLQWKHWHUULWRU\RIDQ\
member of the Bank.



/RFDWLRQRIRI¿FHV

$UWLFOH



7KH3UHVLGHQW9LFH3UHVLGHQW V RI¿FHUVDQGVWDIIRIWKH%DQNLQWKH
GLVFKDUJH RI WKHLU RI¿FHV VKDOO RZH WKHLU GXW\ HQWLUHO\ WR WKH %DQN DQG WR QR RWKHU
authority. Each member of the Bank shall respect the international character of this
GXW\DQGVKDOOUHIUDLQIURPDOODWWHPSWVWRLQÀXHQFHDQ\RIWKHPLQWKHGLVFKDUJHRIWKHLU
duties.



7KH %DQN LWV 3UHVLGHQW 9LFH3UHVLGHQW V  RI¿FHUV DQG VWDII VKDOO LQ
WKHLUGHFLVLRQVWDNHLQWRDFFRXQWRQO\FRQVLGHUDWLRQVUHOHYDQW WRWKH%DQN¶VSXUSRVH
functions and operations, as set out in this Agreement. Such considerations shall be
weighed impartially in order to achieve and carry out the purpose and functions of the
Bank.

1.
The Bank shall not accept Special Funds or other loans or assistance that
PD\LQDQ\ZD\SUHMXGLFHGHÀHFWRURWKHUZLVHDOWHULWVSXUSRVHRUIXQFWLRQV

Article 32:

Allocation and distribution of net income
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3.
Payments to each member shall be made in such manner as the Board of
Governors shall determine. Such payments and their use by the receiving country shall
be without restriction by any member.

2.
Any distribution referred to in the preceding paragraph shall be made
in proportion to the number of paid-in shares held by each member; provided that in
calculating such number, account shall be taken only of payments received in cash and
promissory notes encashed in respect of such shares on or before the end of the relevant
¿VFDO\HDU

1.
The Board of Governors shall determine at least annually what part of
WKH%DQN¶VQHWLQFRPHDIWHUPDNLQJSURYLVLRQVIRUUHVHUYHVDQGLIQHFHVVDU\DJDLQVW
possible losses under paragraph 1 of Article 17 of this Agreement, shall be allocated to
surplus or other purposes and what part, if any, shall be distributed. Any such decision
RQWKHDOORFDWLRQRIWKH%DQN¶VQHWLQFRPHWRRWKHUSXUSRVHVVKDOOEHWDNHQE\DPDMRULW\
of not less than two-thirds of the Governors, representing not less than two-thirds of
the total voting power of the members. No such allocation, and no distribution, shall
be made until the general reserve amounts to at least ten (10) per cent of the authorized
capital stock.

Article 36:
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Right of members to withdraw

Suspension of membership

Settlement of accounts with former members
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Temporary suspension of operations
In an emergency, the Board of Directors may suspend temporarily operations
in respect of new loans, guarantees, underwriting, technical assistance and equity
investments pending an opportunity for further consideration and action by the Board
of Governors.

Article 40:

4.
If the Bank terminates its operations pursuant to Article 41 of this
Agreement within six (6) months of the date upon which any member ceases to be a
member, all rights of such former members shall be determined in accordance with the
provisions of Articles 41 to 43 of this Agreement.

(iv)
if losses are sustained by the Bank on any guarantees, participation
in loans, or loans which were outstanding on the date when the member ceased to be a
member, or if a net loss is sustained by the Bank on equity investments held by it on such
date, and the amount of such losses exceeds the amount of the reserves provided against
losses on the date when the member ceased to be a member, such former member shall
repay, upon demand, the amount by which repurchase the price of its shares would have
been reduced if the losses had been taken into account when the repurchase price was
determined. In addition, the former member shall remain liable on any call for unpaid
subscriptions under paragraph 4 of Article 6 of this Agreement, to the extent that it
would have been required to respond if the impairment of capital had occurred and the
call had been made at the time the repurchase price of its shares was determined.

(iii)
payments shall be made on such conditions and in such fully
convertible currencies, or ECU, and on such dates, as the Bank determines; and

(ii)
payments for shares may be made from time to time, upon
their surrender by the former member, to the extent by which the amount due as the
repurchase price in accordance with paragraph 2 of this Article exceeds the aggregate
amount of liabilities on loans, equity investments and guarantees in sub paragraph (i)
of this paragraph until the former member has received the full repurchase price;

(i)
any amount due to the former member for its shares shall be
withheld so long as the former member, its central bank or any of its agencies or
instrumentalities remains liable, as borrower or guarantor, to the Bank and such amount
may, at the option of the Bank be applied on any such liability as it matures. No amount
shall be withheld on account of the liability of the former member resulting from its
subscription for shares in accordance with paragraphs 4, 5 and 7 of Article 6 of this
Agreement. In any event, no amount due to a member for its shares shall be paid until
six (6) months after the date upon which the member ceases to be a member;

3.
The payment for shares repurchased by the Bank under this Article shall
be governed by the following conditions:

2.
At the time a member ceases to be a member, the Bank shall arrange for
WKHUHSXUFKDVHRIVXFKIRUPHUPHPEHU¶VVKDUHVDVDSDUWRIWKHVHWWOHPHQWRIDFFRXQWV
with such former member in accordance with the provisions of this Article. For this
purpose, the purchase price of the shares shall be the value shown by the books of the
Bank on the date of cessation of membership, with the original purchase price of each
share being its maximum value.

1.
After the date on which a member ceases to be a member, such former
member shall remain liable for its direct obligations to the Bank and for its contingent
liabilities to the Bank so long as any part of the loans, equity investments or guarantees
contracted before it ceased to be a member are outstanding; but it shall cease to incur
such liabilities with respect to loans, equity investments and guarantees entered into
thereafter by the Bank and to share either in the income or the expenses of the Bank.

Article 39:

2.
While under suspension, a member shall not be entitled to exercise any
rights under this Agreement, except the right of withdrawal, but shall remain subject to
all its obligations.



,IDPHPEHUIDLOVWRIXO¿ODQ\RILWVREOLJDWLRQVWRWKH%DQNWKH%DQN
may suspend its membership by decision of a majority of not less than two-thirds of
the Governors, representing not less than two-thirds of the total voting power of the
members. The member so suspended shall automatically cease to be a member one
year from the date of its suspension unless a decision is taken by not less than the same
majority to restore the member to good standing.

Article 38:

2.
Withdrawal by a member shall become effective, and its membership
VKDOOFHDVHRQWKHGDWHVSHFL¿HGLQLWVQRWLFHEXWLQQRWHYHQWOHVVWKDQVL[  PRQWKV
after such notice is received by the Bank. However, at any time before the withdrawal
EHFRPHV¿QDOO\HIIHFWLYHWKHPHPEHUPD\QRWLI\WKH%DQNLQZULWLQJRIWKHFDQFHOODWLRQ
of its notice of intention to withdraw.

1.
Any member may withdraw from the Bank at any time by transmitting
DQRWLFHLQZULWLQJWRWKH%DQNDWLWVSULQFLSDORI¿FH

Article 37:

Chapter VII: Withdrawal and suspension of
membership: temporary suspension and termination of
operation
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Termination of operations

Liability of members and payments of claims

Distribution of assets

(i)

all liabilities to creditors have been discharged or provided for;
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3.
Any member receiving assets distributed pursuant to this Article shall
enjoy the same rights with respect to such assets as the Bank enjoyed prior to their
distribution.

2.
Any distribution of the assets of the Bank to the members shall be in
proportion to the capital stock held by each member and shall be effected at such times
and under such conditions as the Bank shall deem fair and equitable. The shares of
assets distributed need not be uniform as to type of assets. No member shall be entitled
to receive its share in such a distribution of assets until it has settled all of its obligations
to the Bank.

(ii)
the Board of Governors has decided by a vote of not less than
two-thirds of the Governors, representing not less than three-fourths of the total voting
power of the members, to make a distribution.

and

1.
No distribution under this Chapter shall be made to members on account
of their subscriptions to the capital stock of the Bank until:

Article 43:



&UHGLWRUVRQRUGLQDU\RSHUDWLRQVKROGLQJGLUHFWFODLPVVKDOOEHSDLG¿UVW
out of the assets of the Bank, secondly out of the payments to be made to the Bank
in respect of unpaid paid-in shares, and then out of payments to be made to the Bank
in respect of callable capital stock. Before making any payments to creditors holding
direct claims, the Board of Directors shall make such arrangements as are necessary,
in its judgment, to ensure a pro rata distribution among holders of direct and holders of
contingent claims.

1.
In the event of termination of the operations of the Bank, the liability
of all members for all uncalled subscriptions to the capital stock of the Bank shall
continue until all claims of creditors; including all contingent claims, shall have been
discharged.

Article 42:


7KH%DQNPD\WHUPLQDWHLWVRSHUDWLRQVE\WKHDI¿UPDWLYHYRWHRIQRWOHVVWKDQ
two-thirds of the Governors, representing not less than three-fourths of the total voting
power of the members. Upon such termination of operations the Bank shall forthwith
cease all activities, except those incident to the orderly realization, conservation and
preservation of its assets and settlement of its obligations.

Article 41:

Purposes of chapter

Status of the Bank

to institute legal proceedings.

(iii)

Immunity of assets from seizure

Immunity of archives

Freedom of assets from restrictions
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To the extent necessary to carry out the purpose and functions of the Bank and
subject to the provisions of this Agreement, all property and assets of the Bank shall be
free from restrictions, regulations, controls and moratoria of any nature.

Article 49:

The archives of the Bank, and in general all documents belonging to it or held
by it, shall be inviolable.

Article 48:

Property and assets of the Bank, wheresoever located and by whomsoever held,
VKDOOEHLPPXQHIURPVHDUFKUHTXLVLWLRQFRQ¿VFDWLRQH[SURSULDWLRQRUDQ\RWKHUIRUP
of taking or foreclosure by executive or legislative action.

Article 47:

Actions may be brought against the Bank only in a court of competent jurisdiction
LQWKHWHUULWRU\RIDFRXQWU\LQZKLFKWKH%DQNKDVDQRI¿FHKDVDSSRLQWHGDQDJHQW
for the purpose of accepting service or notice of process, or has issued or guaranteed
securities. No actions shall, however, be brought by members or persons acting for or
deriving claims from members. The property and assets of the Bank shall, wheresoever
located and by whomsoever held, be immune from all forms of seizure, attachment or
H[HFXWLRQEHIRUHWKHGHOLYHU\RI¿QDOMXGJPHQWDJDLQVWWKH%DQN

Position of the Bank with regard to judicial process

to acquire, and dispose of, immovable and movable property; and

(ii)

Article 46:

to contract;

(i)

The Bank shall possess full legal personality and, in particular, the full legal
capacity:

Article 45:


7R HQDEOH WKH %DQN WR IXO¿O LWV SXUSRVH DQG WKH IXQFWLRQV ZLWK ZKLFK LW LV
entrusted, the status, immunities, privileges and exemptions set forth in this Chapter
shall be accorded to the Bank in the territory of each member country.

Article 44:

Chapter VIII: Status, immunities, privileges and
exemptions
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Privilege for communications

,PPXQLWLHVRIRI¿FHUVDQGHPSOR\HHV

3ULYLOHJHVRIRI¿FHUVDQGHPSOR\HHV

Exemption from taxation

31



:LWKLQWKHVFRSHRILWVRI¿FLDODFWLYLWLHVWKH%DQNLWVDVVHWVSURSHUW\
and income shall be exempt from all direct taxes.

Article 53:

2.
The spouses and immediate dependants of those Directors, Alternate
'LUHFWRUVRI¿FHUVHPSOR\HHVDQGH[SHUWVRIWKH%DQNZKRDUHUHVLGHQWLQWKHFRXQWU\
LQZKLFKWKHSULQFLSDORI¿FHRIWKH%DQNLVORFDWHGVKDOOEHDFFRUGHGRSSRUWXQLW\WR
take employment in that country. The spouses and immediate dependants of those
'LUHFWRUV $OWHUQDWH 'LUHFWRUV RI¿FHUV HPSOR\HHV DQG H[SHUWV RI WKH %DQN ZKR DUH
UHVLGHQWLQDFRXQWU\LQZKLFKDQ\DJHQF\RUEUDQFKRI¿FHRIWKH%DQNLVORFDWHGVKRXOG
wherever possible, in accordance with the national law of that country, be accorded
VLPLODU RSSRUWXQLW\ LQ WKDW FRXQWU\ 7KH %DQN VKDOO QHJRWLDWH VSHFL¿F DJUHHPHQWV
implementing the provisions of this paragraph with the country in which the principal
RI¿FHRIWKH%DQNLVORFDWHGDQGDVDSSURSULDWHZLWKWKHRWKHUFRXQWULHVFRQFHUQHG

(ii)
shall be granted the same treatment in respect of travelling
IDFLOLWLHV DV LV DFFRUGHG E\ PHPEHUV WR UHSUHVHQWDWLYHV RI¿FLDOV DQG HPSOR\HHV RI
comparable rank of other members.

(i)
not being local nationals, shall be accorded the same immunities
from immigration restrictions, alien registration requirements and national service
obligations, and the same facilities as regards exchange regulations, as are accorded
E\PHPEHUVWRWKHUHSUHVHQWDWLYHVRI¿FLDODQGHPSOR\HHVRIFRPSDUDEOHUDQNRIRWKHU
members; and



$OO*RYHUQRUV'LUHFWRUV$OWHUQDWHVRI¿FHUVDQGHPSOR\HHVRIWKH%DQN
and experts of the Bank performing missions for the Bank:

$UWLFOH


$OO*RYHUQRUV'LUHFWRUV$OWHUQDWHVRI¿FHUVDQGHPSOR\HHVRIWKH%DQNDQG
experts performing missions for the Bank shall be immune from legal process with
UHVSHFWWRDFWVSHUIRUPHGE\WKHPLQWKHLURI¿FLDOFDSDFLW\H[FHSWZKHQWKH%DQNZDLYHV
WKLVLPPXQLW\DQGVKDOOHQMR\LQYLRODELOLW\RIDOOWKHLURI¿FLDOSDSHUVDQGGRFXPHQWV
This immunity shall not apply, however, to civil liability in the case of damage arising
IURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ\VXFK*RYHUQRU'LUHFWRU$OWHUQDWHRI¿FHU
employee or expert.

$UWLFOH


7KHRI¿FLDOFRPPXQLFDWLRQVRIWKH%DQNVKDOOEHDFFRUGHGE\HDFKPHPEHUWKH
VDPHWUHDWPHQWWKDWLWDFFRUGVWRWKHRI¿FLDOFRPPXQLFDWLRQVRIDQ\RWKHUPHPEHU

Article 50:
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(ii)
if the sole jurisdictional basis for such taxation is the place or
FXUUHQF\LQZKLFKLWLVLVVXHGPDGHSD\DEOHRUSDLGRUWKHORFDWLRQRIDQ\RI¿FHRU
place of business maintained by the Bank.

(i)
which discriminates against such obligation or security solely
because it is issued by the Bank, or

9.
No tax of any kind shall be levied on any obligation or security issued by
the Bank, including any dividend or interest thereon, by whomsoever held:

8.
Paragraph 6 of this Article shall not apply to pensions and annuities paid
by the Bank.

7.
Notwithstanding the provisions of paragraph 6 of this Article, a member
PD\GHSRVLWZLWKLWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDODGHFODUDWLRQ
that such member retains for itself, its political subdivisions or its local authorities the
right to tax salaries and emoluments paid by the Bank to citizens or nationals of such
member. The Bank shall be exempt from any obligation for the payment, withholding or
collection of such taxes. The bank shall not make any reimbursement for such taxes.



'LUHFWRUV $OWHUQDWH 'LUHFWRUV RI¿FHUV DQG HPSOR\HHV RI WKH %DQN
VKDOOEHVXEMHFWWRDQLQWHUQDOHIIHFWLYHWD[IRUWKHEHQH¿WRIWKH%DQNRQVDODULHVDQG
emoluments paid by the Bank, subject to conditions to be laid down and rules to be
adopted by the Board of Governors within a period of one year from the date of entry
into force of this Agreement. From the date on which this tax is applied, such salaries
and emoluments shall be exempt from national income tax. The members may, however,
take into account the salaries and emoluments thus exempt when assessing the amount
of tax to be applied to income from other sources.

5.
The provisions of this Article shall not apply to taxes or duties which are
no more than charges for public utility services.

4.
Goods acquired or imported and exempted under this Article shall not
be sold, hired out, lent or given away against payment or free of charge, except in
accordance with conditions laid down by the members which have granted exemptions
or reimbursements.

3.
Goods imported by the Bank and necessary for the exercise of its
RI¿FLDODFWLYLWLHVVKDOOEHH[HPSWIURPDOOLPSRUWGXWLHVDQGWD[HVDQGIURPDOOLPSRUW
prohibitions and restrictions. Similarly goods exported by the Bank and necessary for
WKHH[HUFLVHRILWVRI¿FLDODFWLYLWLHVVKDOOEHH[HPSWIURPDOOH[SRUWGXWLHVDQGWD[HVDQG
from all export prohibitions and restrictions.

2.
When purchases or services of substantial value and necessary for the
H[HUFLVHRIWKHRI¿FLDODFWLYLWLHVRIWKH%DQNDUHPDGHRUXVHGE\WKH%DQNDQGZKHQ
the price of such purchases or services includes taxes or duties, the member that has
OHYLHGWKHWD[HVRUGXWLHVVKDOOLIWKH\DUHLGHQWL¿DEOHWDNHDSSURSULDWHPHDVXUHVWR
grant exemption from such taxes or duties or to provide for their reimbursement.
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Implementation of Chapter

Waiver of immunities, privileges and exemptions
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The immunities, privileges and exemptions conferred under this Chapter are
granted in the interest of the Bank. The Board of Directors may waive to such extent
and upon such conditions as it may determine any of the immunities, privileges and
exemptions conferred under this Chapter in cases where such action would, in its
opinion, be appropriate in the best interests of the Bank. The President shall have the
right and the duty to waive any immunity, privilege or exemption in respect of any
RI¿FHUHPSOR\HHRUH[SHUWRIWKH%DQNRWKHUWKDQWKH3UHVLGHQW9LFH3UHVLGHQWZKHUH
in his or her opinion, the immunity, privilege or exemption would impede the course
of justice and can be waived without prejudice to the interests of the Bank. In similar
circumstances and under the same conditions, the Board of Directors shall have the
right and the duty to waive any immunity, privilege or exemption in respect of the
President and each Vice-President.

Article 55:

Each member shall promptly take such action as is necessary for the purpose of
implementing the provisions of this Chapter and shall inform the Bank of the detailed
action which it has taken.

Article 54:

(ii)
if the sole jurisdictional basis for such taxation is the location of
DQ\RI¿FHSODFHRIEXVLQHVVPDLQWDLQHGE\WKH%DQN

(i)
which discriminates against such obligation or security solely
because its guarantied by the Bank, or

10.
No tax of any kind shall be levied on any obligation or security guarantied
by the Bank, including any dividend or interest thereon, by whomsoever held:
Amendments

Amendments, interpretation, arbitration

Notwithstanding paragraph 1 of this Article:

the right to withdraw from the Bank;

WKHSXUSRVHDQGIXQFWLRQVRIWKH%DQNGH¿QHGE\$UWLFOHV

34

3.
Amendments shall enter into force for all members three (3) months
after the date of the formal communication provided for in paragraphs 1 and 2 of this
$UWLFOHXQOHVVWKH%RDUGRI*RYHUQRUVVSHFL¿HVDGLIIHUHQWSHULRG

When the requirements for accepting any such proposed
amendment have been met, the Bank shall certify that fact by formal communication
addressed to all members.

(ii)
acceptance by not less than three-fourths of the members having
QRWOHVVWKDQHLJKW\¿YH  SHUFHQWRIWKHWRWDOYRWLQJSRZHURIWKHPHPEHUVVKDOO
be required in the case of any amendment modifying paragraph 4 of Article 8 of this
Agreement.




G
1 and 2 of this Agreement;

(c)
the limitations on liability provided for in paragraph 7 of
Article 5 of this Agreement; and

(b)
the rights pertaining to purchase of capital stock provided
from in paragraph 3 of Article 5 of this Agreement;

(a)

(i)
acceptance by all members shall be required in the case of any
amendment modifying:

2.

1.
Any proposal to amend this Agreement, whether emanating from a
member, a Governor or the Board of Directors, shall be communicated to the Chairman
of the Board of Governors who shall bring the proposal before that Board. If the
proposed amendment is approved by the Board the Bank shall, by any rapid means
of communication, ask all members whether they accept the proposed amendment.
When not less than three-fourths of the members (including at least two countries from
&HQWUDODQG(DVWHUQ(XURSHOLVWHGLQ$QQH[$ KDYLQJQRWOHVVWKDQIRXU¿IWKVRIWKH
total voting power of the members, have accepted the proposed amendment, the Bank
shall certify that fact by formal communication addressed to all members.

Article 56:

Chapter IX:

197

Interpretation and application

5DWL¿FDWLRQDFFHSWDQFHRUDSSURYDO
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Whenever the approval or the acceptance of any member is required before any
act may be done by the Bank, except under Article 56 of this Agreement, approval or
acceptance shall be deemed to have been given unless the member presents an objection
ZLWKLQ VXFK UHDVRQDEOH SHULRG DV WKH %DQN PD\ ¿[ LQ QRWLI\LQJ WKH PHPEHU RI WKH
proposed act.

36

2.
If this Agreement has not entered into force by 31 March 1991, the
Depository may convene a conference of interested prospective members to determine
WKHIXWXUHFRXUVHRIDFWLRQDQGGHFLGHDQHZGDWHE\ZKLFKLQVWUXPHQWVRIUDWL¿FDWLRQ
acceptance or approval shall be deposited.



7KLV$JUHHPHQWVKDOOHQWHULQWRIRUFHZKHQLQVWUXPHQWVRIUDWL¿FDWLRQ
acceptance or approval have been deposited by Signatories whose initial subscriptions
represent not less than two thirds of the total subscriptions set forth in Annex A,
including at least two countries from Central and Eastern Europe listed in Annex A.

Entry into force

Article 62:

Approval deemed given

Article 59:

2.
Any Signatory may become a party to this Agreement by depositing
DQLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOXQWLORQH\HDUDIWHUWKHGDWHRILWV
entry into force or, if necessary, until such later date as may be decided by a majority of
Governors, representing a majority of the total voting power of the members.



7KH$JUHHPHQWVKDOOEHVXEMHFWWRUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDO
E\WKH6LJQDWRULHV,QVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOVKDOOVXEMHFWWR
paragraph 2 of this Article, be deposited with the Depository not later than 31 March
1991. The Depository shall duly notify the other Signatories of each deposit and the date
thereof.

$UWLFOH



7KH'HSRVLWRU\VKDOOFRPPXQLFDWHFHUWL¿HGFRSLHVRIWKLV$JUHHPHQWWR
all the Signatories.

3.
A Signatory whose instrument referred to in paragraph 1 of this Article
is deposited before the date on which this Agreement enters into force shall become
a member of the Bank on that date. Any other Signatory which complies with the
provisions of the preceding paragraph shall become a member of the Bank on the date
RQZKLFKLWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOLVGHSRVLWHG

Arbitration

Signature and deposit

Final provisions

1.
This Agreement, deposited with the Government of the French Republic
(hereinafter called “the Depository”), shall remain open until 31 December 1990 for
signature by the prospective members whose names are set forth in Annex A to this
Agreement.

Article 60:

Chapter X:

If a disagreement should arise between the Bank and a member which has
ceased to be a member, or between the Bank and any member after adoption of a
decision to terminate the operations of the Bank, such disagreement shall be submitted
to arbitration by a tribunal of three (3) arbitrators, one appointed by the Bank, another
by the member or former member concerned, and the third, unless the parties otherwise
agree, by the President of the International Court of Justice or such other authority
as may have been prescribed by regulations adopted by the Board of Governors. A
PDMRULW\ YRWH RI WKH DUELWUDWRUV VKDOO EH VXI¿FLHQW WR UHDFK D GHFLVLRQ ZKLFK VKDOO EH
¿QDODQGELQGLQJXSRQWKHSDUWLHV7KHWKLUGDUELWUDWRUVKDOOKDYHIXOOSRZHUWRVHWWOHDOO
questions of procedure in any case where the parties are in disagreement with respect
thereto.

Article 58:

2.
In any case where the Board of Directors has given a decision under
paragraph 1 of this Article, any member may require that the question be referred to the
%RDUGRI*RYHUQRUVZKRVHGHFLVLRQVKDOOEH¿QDO3HQGLQJWKHGHFLVLRQRIWKH%RDUGRI
Governors, the Bank may, so far as it deems it necessary, act on the basis of the decision
of the Board of Directors.

1.
Any question of interpretation or application of the provisions of this
Agreement arising between any member and the Bank, or between any members of
the Bank, shall be submitted to the Board of Directors for its decision. If there is no
Director of its nationality in that Board, a member particularly affected by the question
under consideration shall be entitled to direct representation in the meeting of the
Board of Directors during such consideration. The representative of such member shall,
however, have no vote. Such right of representation shall be regulated by the Board of
Governors.

Article 57:

198

Inaugural meeting and commencement of operations



(i)

shall elect the President;

$WLWV¿UVWPHHWLQJWKH%RDUGRI*RYHUQRUV

The Bank shall notify its members of the date of commencement of its
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Done at Paris on 29 May 1990 in a single original, whose English, French, German
and Russian texts are equally authentic, which shall be deposited in the archives of the
'HSRVLWRU\ZKLFKVKDOOWUDQVPLWDGXO\FHUWL¿HGFRS\WRHDFKRIWKHRWKHUSURVSHFWLYH
members whose names are set forth in Annex A.

3.
operations.

(iv)
shall make such other arrangements as appear to it necessary to
SUHSDUHIRUWKHFRPPHQFHPHQWRIWKH%DQN¶VRSHUDWLRQV

(iii)
shall make arrangements for determining the date of the
FRPPHQFHPHQWRIWKH%DQN¶VRSHUDWLRQVDQG

(ii)
shall elect the Directors of the Bank in accordance with Article
26 of this Agreement;



1.
As soon as this Agreement enters into force under Article 62 of this
$JUHHPHQWHDFKPHPEHUVKDOODSSRLQWD*RYHUQRU7KH'HSRVLWRU\VKDOOFDOOWKH¿UVW
meeting of the Board of Governors within sixty (60) days of entry into force of this
Agreement under Article 62 or as soon as possible thereafter.

Article 63:

38

4,200
34,000
85,175

Portugal
Spain
United Kingdom

30,000

European Investment Bank

Israel

12,500
22,800
22,800
11,500

Norway
Sweden
Switzerland
Turkey

100

1,000
6,500

Iceland

Malta

12,500

Finland

200

1,000

Cyprus

Liechtenstein

22,800

Austria

B - Other European countries

30,000

European Economic Community

(b)

2,000
24,800

Netherlands

85,175

Italy
Luxembourg

3,000

6,500

Ireland

Greece

85,175

France

85,175

12,000

Denmark
Germany, Federal Republic of

22,800

Belgium

(a)

A - European Communities

Number
of shares

115.00

228.00

228.00

125.00

1.00

2.00

65.00

10.00

125.00

10.00

228.00

300.00

300.00

851.75

340.00

42.00

248.00

20.00

851.75

30.00

65.00

851.75

851.75

120.00

228.00

Capital subscription
(in million ECU)

Initial subscriptions to the authorized capital stock for prospective members
which may become members in accordance with Article 61

Annex A
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128.00

12,800
4,800

Poland

Romania

6,500
3,000
1,000
1,000

Korea, Republic of

Mexico

Morocco

New Zealand

1,000,000

10,000.00

1.25

1,000.00

10.00

10.00

30.00

65.00

851.75

10.00

340.00

100.00
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(*) Prospective members are listed under the above categories only for the purpose of
this Agreement. Recipient countries are referred to elsewhere in this Agreement as
Central and Eastern European countries.

Total

125

85,175

Japan

E - Non allocated shares

1,000

Egypt

100,000

34,000

Canada

United States of America

10,000

128.00

12,800

48.00
600.00

60,000

Australia

D - Non-European countries

Union of Soviet Socialist
Republics
Yugoslavia

79.00

7,900

Hungary

155.00

15,500

German Democratic Republic

128.00

79.00

12,800

7,900

Czechoslovakia

Bulgaria

C - Recipient countries

The provisions set out below in this Section shall apply exclusively to

D

WKRVH *RYHUQRUV ZKR YRWHG LQ WKH ¿UVW EDOORW IRU D SHUVRQ QRW
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7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 4.5 per cent shall be considered as casting all of
his or her votes for such person, even if the total votes for such person thereby exceed
5.5 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 5.5 per cent of the eligible votes, the 5.5
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 5.5 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 5.5 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if 11 persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
FDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORWVKDOO
be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the 11 persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
4.5 per cent of the total of the votes which can be cast (eligible votes) in Section A shall
be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ$
Governors, provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section A Governors.

1.
this Section.

Section A - Election of Directors by Governors representing Belgium, Denmark,
France, The Federal Republic of Germany, Greece, Ireland, Italy, Luxembourg,
The Netherlands, Portugal, Spain, The United Kingdom, The European
Economic Community and The European Investment Bank (hereinafter referred
to as Section A Governors)

Annex B
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The provisions set out below in this Section shall apply exclusively to
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4.
Subject to paragraph 10 of this Section, the 4 persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
12 per cent of the total of the votes which can be cast (eligible votes) in Section B (i)
shall be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(i) Governors provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section B (i) Governors.

1.
this Section.

Section B (i) - Election of Directors by Governors representing those countries
listed in Annex A as Central and Eastern European Countries (recipient countries)
(hereinafter referred to as Section B (i) Governors)

Section B - Election of Directors by Governors representing other countries

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.4 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member of the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ$*RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HGLQ
paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board of
Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot, 11
persons have not been elected, further ballots shall be held in conformity with the
principles and procedures laid down in this Section, until 11 persons have been elected,
provided that, if at any stage 10 persons are elected, notwithstanding the provisions of
paragraph 4 of this Section, the eleventh may be elected by a simple majority of the
remaining votes cast.
D

WKRVH *RYHUQRUV ZKR YRWHG LQ WKH ¿UVW EDOORW IRU D SHUVRQ QRW
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10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.8 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ% L *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board
of Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 12 per cent shall be considered as casting all or
his or her votes for such person, even if the total votes for such person thereby exceed
13 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 13 per cent of the eligible votes, the 13
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 13 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 13 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if 4 persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
FDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORWVKDOO
be ineligible for election and in which there shall vote only:

201

The provisions set out below in this Section shall apply exclusively to
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8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 20.5 per cent shall be considered as casting all
of his or her votes for such person, even if the total votes for such person thereby exceed
21.5 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 21.5 per cent of the eligible votes, the
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKH
largest number of votes for such person, then the votes of the Governor casting the next
largest number and so on, until 21.5 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 21.5 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if four persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
IRXUFDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORW
shall be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the four persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
20.5 per cent of the votes which can be cast (eligible votes) in section B (ii) shall be
considered elected.

3.
Each Governor eligible to vote shall cast for one person all the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(ii) Governors provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section B (ii) Governors.

1.
this Section.

Section B (ii) - Election of Directors by Governors representing those countries
listed in Annex A as other European countries (hereinafter referred to as Section
B (ii) Governors)

The provisions set out below in this Section shall apply exclusively to

D
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(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 9 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if four persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRWPRUHWKDQ
IRXUFDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORW
shall be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the four persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
8 per cent of the total of the votes which can be cast (eligible votes) in Section B (iii)
shall be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of the Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(iii) Governors provided that a Governor may nominate only one person. The election
of Directors shall be by ballot of Section B (iii) Governors.

1.
this Section.

Section B (iii) - Election of Directors by Governors representing those countries
listed in Annex A as Non-European countries (hereinafter referred to as Section
B (iii) Governors)

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.8 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\VHFWLRQ% LL *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board
of Governors.
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If the Board of Governors decides, in accordance with paragraph 3 of Article
26 of this Agreement, to increase or decrease the size, or revise the composition, of the
Board of Directors, in order to take into account changes in the number of members
RIWKH%DQNWKH%RDUGRI*RYHUQRUVVKDOO¿UVWFRQVLGHUZKHWKHUDQ\DPHQGPHQWVDUH
required to this Annex and may make any such amendments as it deems necessary as
part of such decision.

Section C - Arrangements for the election of Directors representing countries not
listed in Annex A

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 5 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ% LLL *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6, and 7 of this Section shall be appropriately adjusted by the Board
of Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 8 per cent shall be considered as casting all of
his or her votes for such person, even if the total votes for such person thereby exceed 9
per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 9 per cent of the eligible votes, the 9
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 9 per cent is reached.
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A decision by any Governor not to participate in voting for the election of a
Director shall not affect the calculation of the eligible votes to be made under Section
A, Section B (i), Section B (ii) or Section B (iii) of this Annex.

Any Governor who does not participate in voting for the election or whose vote
does not contribute to the election of a Director under Section A or Section B (i) or
Section B (ii) or Section B (iii) of this Annex may assign the votes to which he or she is
HQWLWOHGWRDVHOHFWHG'LUHFWRUSURYLGHGWKDWVXFK*RYHUQRUVKDOO¿UVWKDYHREWDLQHGWKH
agreement of all those Governors who have elected that Director to such assignments.

Section D - Assignment of votes
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Head of Soviet Delegation
Chairman of the Board
of the State Bank of the USSR
Victor V. GERASHCHENKO

Please accept, Mr. Chairman, the assurance of my highest consideration.


,DPFRQ¿GHQWWKDWFRQWLQXLQJHFRQRPLFUHIRUPVLQWKH6RYLHW8QLRQZLOOLQHYLWDEO\SURPRWH
WKH H[SDQVLRQ RI WKH %DQN¶V DFWLYLWLHV LQWR WKH WHUULWRU\ RI WKH 6RYLHW 8QLRQ +RZHYHU WKH 8665
being interested in securing the multilateral character of the Bank, will not choose that at any time
in future the Soviet borrowings will exceed an amount consistent with maintaining the necessary
GLYHUVLW\LQWKH%DQN¶VRSHUDWLRQVDQGSUXGHQWOLPLWVRQLWVH[SRVXUH

During that period, the Soviet Union wishes that the Bank will provide technical assistance and
RWKHUW\SHVRIDVVLVWDQFHGLUHFWHGWR¿QDQFHLWVSULYDWHVHFWRUWRIDFLOLWDWHWKHWUDQVLWLRQRIVWDWHRZQHG
enterprises to private sector ownership and control and to help enterprises operating competitively
and moving to participation in the market-oriented economy, subject to the proportion set forth in
paragraph 3 of Article 11 of this Agreement. The total amount of any assistance thus provided by the
Bank would not exceed the total amount of the cash disbursed and the promissory notes issued by the
Soviet Union for its shares.


,ZRXOGOLNHWRLQIRUP\RXWKDWP\JRYHUQPHQWLVSUHSDUHGWROLPLWLWVDFFHVVWRWKH%DQN¶V
resources, pursuant to paragraph 4 of Article 8 of the Articles of Agreement of the Bank, for a period
of three years starting from the entry into force of the Articles of Agreement of the Bank.

In this connection I would like to assure you, dear Mr. Chairman, that the intentions of the
Soviet Union to become an equal member of the Bank account primarily for its will to establish a new
institution of multilateral cooperation so as to foster historical reforms on the European continent.


$WWKHVDPHWLPHFHUWDLQGLI¿FXOWLHVODUJHO\VWHPIURPIHDUVRIDQXPEHURIFRXQWULHVWKDW
due to the size of its economy the Soviet Union may become the principal recipient of credits of the
Bank and therefore will narrow its capacity to extend aid to other Central and Eastern European
Countries.

As you know, the initiative of the President of France, M. F. Mitterrand, to establish the
European Bank for Reconstruction and Development for the purpose of facilitating the transition of
Central and Eastern European countries towards market-oriented economies has found understanding
and support on behalf of the Soviet authorities. The Soviet delegation participated in the sessions of
talks on drafting the constituent documents of the Bank. As a result the constituent countries have
reached considerable progress in drawing up the Agreement establishing the European Bank for
Reconstruction and Development.

Mr. Chairman,

To the Chairman of the Conference on the
Establishment of the European Bank
for Reconstruction and Development

Letter from the Head of the Soviet Delegation
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During the meetings to discuss the EBRD Articles, Delegates came to the view
that certain formulations in the text represented general understandings which needed
to be recorded, but which were not suitable for the Articles. It was therefore agreed
that the Chairman would produce this report summarizing these understandings and
WKDWWKHUHSRUWZRXOGIRUPSDUWRIWKH(%5'¶VEDVLFGRFXPHQWV IRUIXWXUHUHIHUHQFH
in interpreting the Articles. The explanatory paragraphs attached to this introduction,
which form the bulk of this report, should be viewed against that background. A Signing
Ceremony for the Agreement took place in Paris on 29 May 1990, in the presence of
President Mitterrand and many Ministers from countries participating in the Bank.

From the beginning it was envisaged that the meetings to discuss the setting up
of the Bank would be open to other countries as well as those of Central and Eastern
(XURSH7KH¿UVWPHHWLQJVRISRWHQWLDOPHPEHUVWRRNSODFHLQ3DULVRQDQG-DQXDU\
1990, with representatives from all 24 members of the Organization for Economic
Cooperation and Development; Malta and Cyprus; eight Central and Eastern European
countries; the European Economic Community and the European Investment Bank. At
meetings from 8 to 11 March 1990, these Delegates were joined by representatives from
Egypt, Israel, the Republic of Korea, Liechtenstein and Morocco and on 8 and 9 April
DOVRE\UHSUHVHQWDWLYHVIURP0H[LFR7KH¿QDOQHJRWLDWLRQVZHUHLQ3DULVRQ0D\
1990.

The European Bank for Reconstruction and Development (EBRD) stems from
an initiative by President Mitterrand of France, strongly endorsed by the European
Council at Strasbourg on 9 December 1989, as a positive reaction from the European
Community to the dramatic political and economic changes in Central and Eastern
Europe.

Chairman’s Report on the Agreement Establishing
the European Bank for Reconstruction and
Development
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7.
In the same paragraph, Delegates also understood that “other related
bodies and any entity, whether public or private” included such bodies as the Council of
Europe (and in particular the Social Development Fund), the International Investment
Bank, the Nordic Investment Bank and the Economic Commission for Europe. Delegates
noted that the Bank was free, in accordance with paragraph 1 subparagraph (viii) of
Article 20 of the Agreement, to enter into agreements of co-operation with any such
body.

6.
In continuing that the close co-operation should be “with all its members”,
Delegates had especially in mind the important role of the European Economic
Community and the European Investment Bank.

5.
In paragraph 2, Delegates believed it essential that the Bank should work
in “close co-operation” with the IMF and the World Bank Group (including the IFC
DQG0,*$ VRDVWRHQVXUHFRPSDWLELOLW\ZLWKWKHLUDFWLYLWLHVDQGWREHQH¿WIURPWKHLU
experience and expertise, as well as to ensure that recipient member countries were
pursuing sound economic programmes.

4.
In paragraph 1, subparagraph (vii), Delegates recognized the serious
environmental problems in Central and Eastern Europe, and emphasized that principles
of environmentally sound development must be integrated into the full range of the
%DQN¶VRSHUDWLRQV7KXV'HOHJDWHVLQWHQGHG³LQWKHIXOOUDQJHRILWVDFWLYLWLHV´WRLQFOXGH
DOO RI WKH %DQN¶V DFWLYLWLHV LQFOXGLQJ WHFKQLFDO DVVLVWDQFH DQG DOO VSHFLDO RSHUDWLRQV
DQG QRW PHUHO\ WKDW WKH %DQN VKRXOG EH DEOH WR SURYLGH VXSSRUW GLUHFWO\ IRU VSHFL¿F
environmental projects.

3.
In paragraph 1, subparagraph (iii), Delegates understood that
“infrastructure” might include training in managerial and technical skills.

2.
In paragraph 1, subparagraph (i), Delegates shared the view that “other
interested investors” covered both domestic and foreign investors.
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2.
In paragraph 3, Delegates agreed that the initial choice between ECU,
United States dollars or Japanese yen made by each member would apply to the payment
of all of the instalments mentioned in paragraph 1, as well as to the payments made as
a result of a call on the original capital.

1.
In paragraph 2, Delegates agreed that the drawdown of promissory notes
should be pro rata based on a schedule to be established by the Board of Directors
ZKRVKRXOGWDNHDFFRXQWRIWKHQHW¿QDQFLQJUHTXLUHPHQWEDVHGRQKLVWRULFDOUHVRXUFH
ÀRZV

Article 6

2.
Paragraph 4 provides for the possibility of decisions to allow individual
members to increase their shareholding in the Bank. Where such an increase is not
possible without an increase in the total capital stock, the pre-emptive rights and other
requirements of paragraph 3 are brought into play.

1.
Paragraph 3 requires the Board of Governors to review the adequacy
DQGFRPSRVLWLRQRIWKH%DQN¶VFDSLWDOVWRFNDWOHDVWHYHU\¿YH\HDUV$GHFLVLRQPD\
then be taken either to increase the capital stock or not. This paragraph lays down the
pre-emptive rights of all members in the event of an increase and stipulates that there
is no obligation upon any member to subscribe to new shares. These rights are then
protected by paragraph 2 of Article 56 of the Articles of Agreement.

Article 5

The essentially European character of the Bank lent itself to the denomination
of its original authorized capital stock in the European Currency Unit, the ECU.
Delegates understood the ECU to be at the centre of the European Monetary System
and formulated in relation to a basket of European Community currencies, the weights
RIZKLFKDUHUHH[DPLQHGE\(XURSHDQ&RPPXQLW\)LQDQFH0LQLVWHUVHYHU\¿YH\HDUV
or, on request, if the weight of any currency has changed by 25 per cent.

Article 4

2.
Delegations took note that the EIB and its participating members
FRQ¿UPHG WKDW WKH (,% KDG OHJDO SRZHU WR PDNH D FDSLWDO VXEVFULSWLRQ WR WKH %DQN
under the Statute of the European Investment Bank.

1.
Delegates agreed that both the European Economic Community and the
European Investment Bank (EIB) should be members, given the importance accorded
WRWKHLUUROHE\WKH(XURSHDQ&RPPXQLW\+HDGVRI6WDWHRU*RYHUQPHQWZKRKDG¿UVW
endorsed the idea of the Bank. It was not intended that their membership would be a
precedent for other organizations or Banks to become members of the Bank, or that
their membership would be used as a precedent for them to become members of other
organizations or other banks.

Article 2



'HOHJDWHVZHUHDQ[LRXVWRVKRZWKDWWKHIRFXVRIWKH%DQN¶VIXQFWLRQV
was the private sector but, given that the private sector in the potential recipient
countries was at present either small or non-existent, that the Bank would also support
the public sector in its transition from purely centralized control to demonopolization,
decentralization or privatization and to a competitive business environment, and would
assist recipient member countries in implementing structural and economic reforms,
only through the measures described in subparagraphs (i) to (viii) inclusive of paragraph
1 of this Article.

Article 3

Explanatory notes
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3.
In paragraph 2, Delegates intended the Board of Directors to make a rule
stipulating the maximum stake that the Bank should take in the equity of any enterprise,
EXW WKDW WKLV UXOH VKRXOG LQFOXGH SURYLVLRQ IRU H[FHSWLRQV LQ VSHFL¿F FLUFXPVWDQFHV
where this seemed desirable or necessary. Such circumstances might for instance arise
LID¿QDQFLQJSDUWQHUGHFLGHGWRUHGXFHLWVRZQVWDNHLQWKHUHOHYDQWHTXLW\

2.
In interpreting the meaning of “the total amount of outstanding loans,
equity investments and guarantees” in paragraph 1, Delegates shared the view that the
Board of Directors should exercise prudence in approving all such commitments in line
with its obligations under paragraph 1 of this Article.



the Bank.

Article 12

4.
Delegates intended that paragraph 1, subparagraph (ii)(c) of this Article
would be read together with subparagraph (vii) of Article 13. The Bank was not to
HQJDJH LQ XQGHUZULWLQJ ZKHQ SULYDWH VHFWRU VHFXULWLHV ¿UPV RU RWKHUV ZHUH DEOH WR
SURYLGHWKHUHOHYDQW¿QDQFLQJVHUYLFHVDQGIDFLOLWLHVRQUHDVRQDEOHWHUPV

3.
In paragraph 1 subparagraph (v), Delegates were aware that the
infrastructure needs of the potential recipient countries were immense but also that
there were existing bilateral and multilateral sources of help for that purpose. They
WKXV GHOLEHUDWHO\ OLPLWHG WKH %DQN¶V SRVVLEOH DFWLYLWLHV UHODWLQJ WR LQIUDVWUXFWXUH
reconstruction and development to those “necessary for private sector development and
the transition to a market-oriented economy”.

2.
Delegates emphasised, in relation to the reference to private ownership
and control in this Article, that control by private investors meant the ability effectively
to determine enterprise decisions and policies.

1.
This Article establishes the ways the Bank shall carry out its purpose
and functions, including in relation to regional projects. In describing recipients of Bank
¿QDQFLQJDQGDVVLVWDQFHDQGLQVHWWLQJOLPLWVRQ%DQN¿QDQFLQJDQGDVVLVWDQFHWRWKH
state sector, the Article seeks to take into account the different arrangements in the
different countries.

Article 11

In relation to the implementation of paragraph 3 of this Article, Delegates
understood that the same procedures and voting arrangements described in this
SDUDJUDSKIRUVXVSHQGLQJRURWKHUZLVHPRGLI\LQJDPHPEHU¶VDFFHVVWR%DQNUHVRXUFHV
VKRXOGDSSO\WRWKHUHYHUVHFLUFXPVWDQFHVQDPHO\ZKHQDPHPEHU¶VDFFHVVWR%DQN
resources was being reconsidered in the light of its resuming the implementation of
policies consistent with Article 1 of the Agreement.

Article 8
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5.
In sub-paragraph (x), Delegates intended the word “investments” to cover
WKH%DQN¶VORDQVDQGJXDUDQWHHVDVZHOODVLWVHTXLW\LQYHVWPHQWV,QFRQQHFWLRQZLWK
this provision it had seemed desirable to avoid writing into the Articles any requirement
that preference be given to any particular class or classes of purchasers. However, the
%DQNFRXOGRIWHQ¿QGLWQHFHVVDU\RUDSSURSULDWHZKHQPDNLQJDQLQYHVWPHQWWRJLYH
WRSULYDWHLQYHVWRUVZLWKZKLFKLWZDVDVVRFLDWHGLQWKHHQWHUSULVHDULJKWRI¿UVWUHIXVDO
ZLWKLQDUHDVRQDEOHWLPHOLPLWWRSXUFKDVHWKH%DQN¶VLQWHUHVWWKHUHLQ0RUHRYHULIWKH
Bank had various opportunities of selling an investment on roughly the same terms, it
should bear in mind, in deciding among them, the desirability of fostering local capital
markets.

4.
In sub-paragraph (vii), the intention of Delegates was that the Bank
should not compete with other organizations; rather, it should complement or supplement
H[LVWLQJ ¿QDQFLQJ SRVVLELOLWLHV 'HOHJDWHV DOVR XQGHUVWRRG WKDW ³¿QDQFLQJ´ DQG
“facilities” were broad terms involving the whole range of Bank operations, including
underwriting. Delegates intended this sub-paragraph to be read together with subparagraph (xi), where the latter applies.

3.
In sub-paragraph (ii), Delegates described the precise form of programme
lending in which the Bank could become involved as “projects, whether individual or in
WKHFRQWH[WRIVSHFL¿FLQYHVWPHQWSURJUDPPHV´VRDVWRPDNHFOHDUWKDWIDVWGLVEXUVLQJ
policy-based lending is not included.

2.
In sub-paragraph (i), the stipulation that the Bank should apply sound
banking principles to all its operations was meant to cover all of its activities, including
LWV¿QDQFLDOSROLFLHV IRUH[DPSOHLWVPDQDJHPHQWRIH[FKDQJHUDWHULVNV DQGQRWMXVW
the activities listed in the rest of the Article.

1.
Delegates expected that the operational principles set forth in this Article
would be supplemented by a more detailed and comprehensive statement of operating
policies to be adopted by the Board of Directors. This statement of policies would cover,
among other things: the extent to which the Bank would be expected to go to satisfy itself
WKDWWKHIXQGVZKLFKLWLQYHVWHGZHUHXVHGHI¿FLHQWO\DQGHFRQRPLFDOO\DQGZKHUHVXFK
funds were used for the purchase of goods, that the goods were bought on reasonable
WHUPVDQGLQIDYRXUDEOHPDUNHWVDQGWKHGHWDLOHGUHTXLUHPHQWVIRUWKHLGHQWL¿FDWLRQ
appraisal, monitoring, implementation and ex-post evaluation of all projects, including
WKHLUHFRQRPLFWHFKQLFDOPDQDJHULDO¿QDQFLDODQGHQYLURQPHQWDODVSHFWV

Article 13

4.
In paragraph 3, Delegates meant “disbursed equity investments” to be
interpreted as excluding any such investments as might subsequently have been disposed
of to the value achieved by such realization.
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4.
For the purpose of Article 11, paragraph 3, when the Bank does require a
member country guarantee to a state-owned enterprise (i.e. a guarantee by the member
or a public agency or instrumentality), the loan shall be considered as made to the
state sector unless that state-owned enterprise is in transition to private ownership and
control. A former state-owned enterprise which has achieved private ownership and
control shall be regarded as a private sector enterprise, and the Bank shall not require
member country guarantees on new loans to that enterprise.

3.
In reaching decisions on these issues, the Board would need to bear in
mind that a fundamental goal of the Bank was to develop a strong private sector in
eligible member countries. To ensure that private entrepreneurs took full responsibility
for their commercial undertakings, the Board shall follow the present practice of the
international Finance Corporation in not requiring a member government guarantee
on loans to private sector enterprises. It could take into account the fact that a stateowned enterprise would be more likely to respond quickly to market forces, and to
make the transition to market-oriented economies, if that enterprise could not rely on
a government guarantee to discharge its responsibilities under a Bank loan. The Board
could also set loan terms, pursuant to paragraph (xi) of Article 13, to compensate the
Bank for any commercial or other risks should it decide not to require a guarantee by a
member government.



7KHZRUGLQJRISDUDJUDSKRIWKLV$UWLFOHJLYHVWKH%DQNVRPHÀH[LELOLW\
to react according to circumstances and would permit the Board to consider a wide range
of factors in deciding a policy on guarantees for loans to state-owned enterprises.

1.
Paragraph 1 requires the Bank, in setting terms and conditions for its
¿QDQFLQJRSHUDWLRQVWRWDNHIXOODFFRXQWRIWKHQHHGWRVDIHJXDUGLWVLQFRPH'HOHJDWHV
envisaged that this requirement would avoid the risk of such operations being in practice
VXEVLGLVHGIURPWKHFRVWIUHHUHVRXUFHVDYDLODEOHWRWKH%DQNIURPPHPEHUV¶SDLGLQ
subscriptions.

Article 14

6.
In sub-paragraph (xii), Delegates agreed upon completely open
procurement (and not procurement open only to members), based on international
tendering, where appropriate, and believed that such tenders should be genuinely
competitive, in line with the GATT Agreement on Government Procurement. Private
sector enterprises in which the Bank held equity or debt might be encouraged, but
QRW REOLJHG WR XVH LQWHUQDWLRQDO WHQGHUV WR REWDLQ JRRGV RU VHUYLFHV HI¿FLHQWO\ DQG
economically. Delegates were also anxious to give less developed countries, who might
not become members, the opportunity to tender for Bank contracts, on equal terms with
Bank members, as a means of assisting their development process and of reassuring
them, through this original gesture, that the interest of shareholders in the new Bank
did not mean reduced interest in their traditional partners in development.
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Delegates agreed that the Bank would bear the cost of remuneration of not more
than four people working full time on Bank matters, in respect of each Directorship.

Article 24



'HOHJDWHVDJUHHGWKDWWKHDXWKRULW\VSHFL¿HGLQVXESDUDJUDSK LY RIWKLV
Article to guarantee securities in which the Bank had invested should not be used in the
case of securities which the Bank had acquired as part of its liquidity investments.

3.
In paragraph 1, sub-paragraph (iii), Delegates did not intend this provision
to prevent the Bank using private placement or other means of disposing of securities
in which it had invested, if an adequate secondary market in those securities did not
exist.

2.
Delegates agreed that underwriting should only represent a small part
RIWKH%DQN¶VDFWLYLWLHVLQYLHZRIWKH¿QDQFLDOULVNVLQYROYHGWKDWWKH%DQNVKRXOG
RQO\XQGHUWDNHXQGHUZULWLQJVHUYLFHVZKHQQHFHVVDU\WR¿OOPDUNHWJDSVDQGWKDWWKH
general power to underwrite would be subject to the provisions on underwriting in
Articles 11 and 13.

1.
In giving the Bank the general power to underwrite under this Article,
Delegates had in mind that the Bank could agree to take on to its own books, if necessary
and for a commission, some agreed portion of any shares and securities unsold as a
result of a public or private enterprise issuing equity share capital or securities. If the
issue proved a complete success such shares or securities would not need to be taken
XS E\ WKH %DQN ,I VRPH UHPDLQHG XQVROG KRZHYHU DQG LI WKH %DQN¶V XQGHUZULWLQJ
FRPPLWPHQWZDVLQYRNHGVXFKVKDUHVDQGVHFXULWLHVZRXOGWKHQIRUPSDUWRIWKH%DQN¶V
overall exposure in the country concerned and be subject to any limits applicable.

Article 20

Delegates understood that Special Funds accepted by the Bank would be assets
of the Bank for the purposes of the privileges and immunities provisions of the Articles.
Delegates envisaged that each Special Fund would be used and accounted for separately,
EXW WKLV ZDV QRW VSHFL¿HG VLQFH LW ZDV D PDWWHU IRU WKH VRXUFH RI HDFK VXFK )XQG WR
determine in consultation with the Bank.

Article 18

Delegates made no provision in respect of possible losses arising on special
RSHUDWLRQV'HOHJDWHVHQYLVDJHGWKDWWKH%DQNZRXOGPDNHVSHFL¿FDUUDQJHPHQWVZLWK
the source of each relevant Special Fund in the agreement governing its use, so as
to protect the separation of each type of resource in accordance with paragraph 2 of
Article 10.

Article 17
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Delegates intended that men and women should be given equal opportunities
in the recruitment process and in terms of service, training, promotion and career
development generally.

Article 30

3.
Delegates intended that, in the case of differing views on whether or
not issues involved “general policy”, decisions would be made by the Board on the
basis of advice from the Legal Counsel. In general, decisions on individual operations
would not involve such issues, but “general policy issues” would include, inter alia, the
budget; the annual programme of operations; borrowing policy, including borrowing
limits; interest rate policy; exchange risk management policy; the drawing down of
notes; underwriting policy and the organizational structure of the Bank.

2.
The intention in paragraph 3 was to allow split voting by Directors
representing more than one member, without making such voting obligatory.

1.
Delegates intended that members whose payments, including encashment
of promissory notes, fell short of the full amount due on the relevant dates to the Bank
in respect of their paid-in shares should forfeit the corresponding percentage of their
voting power unless and until the shortfall was made good.

Article 29

In paragraph 3, Delegates noted that usual practice in other International Financial
Institutions was not to permit a prospective borrower specially to be represented at the
Board.

Article 28

3.
Delegates agreed that Directors and their Alternates should be resident
at the headquarters of the Bank.
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7KHVH$UWLFOHVZHUHZRUGHGWRUHÀHFWUHFHQWLQWHUQDWLRQDOWKLQNLQJDQGSUDFWLFH
in accordance with the strong wishes of many Delegates.

Articles 51 and 55

Delegates accepted paragraph 2 of Article 52 in the light of the locations then
being considered for Bank operations.

Article 52

Delegates noted that this Article was almost exactly the same as Section 3 of
$UWLFOH9,,RIWKH,%5'¶V$UWLFOHVRI$JUHHPHQW7KH\KRSHGWKDWFRXUWVFRQVWUXLQJ
LWZRXOGGUDZRQWKHMXULVSUXGHQFHWKDWKDGHYROYHGLQFRQQHFWLRQZLWKWKH,%5'¶V
Articles.

Article 46

In paragraph 2, Delegates envisaged that all potential new members would join
the Bank by subscribing to share capital at par value, with no account being taken of
accumulated reserves. Delegates were thus concerned that those who later chose to
OHDYH WKH %DQN IRU DQ\ UHDVRQ VKRXOG QRW SUR¿W XQGXO\ E\ VR GRLQJ RU LQGHHG KDYH
DQ\ SUR¿W LQFHQWLYH WR GR VR LQ WKH HYHQW RI WKH ERRN YDOXH RI WKHLU VKDUHV KDYLQJ
greatly increased since their original purchase. The wording of this paragraph therefore
had the aim of ensuring that they should not get back more than they had paid in.
The reference to “shown by the books of the Bank” could permit adjustments in Bank
¿QDQFLDOVWDWHPHQWVWRUHÀHFWFXUUHQWDQGDFFXPXODWHGORVVHV

Article 39

Delegates were of the view that the principle behind paragraph 2 was that the
distribution of cash should be strictly proportional to the cash payments made by each
member, and the notes encashed, in respect of its paid-in shares.

Article 36

2.
Delegates were conscious that there might be little to report initially on
WKH%DQN¶VHQYLURQPHQWDOLPSDFWDQGWKDWWKHIRUPRIWKH¿UVWDQQXDOUHSRUWVRQWKLV
subject might be very different from later versions.

1.
Delegates agreed that there was no need to have a provision about
working languages in the Articles. The letter from the Conference Chairman to all
Delegates (copy attached to this Report) sets out the understanding of Delegates about
working languages.

1.
In paragraph 2 of this Article, Delegates hoped that as far as possible
Directors would also have a wide and well-balanced knowledge of Central and Eastern
(XURSH VR DV WR FRQWULEXWH FRPSHWHQWO\ WR WKH %DQN¶V SXUSRVH DQG IXQFWLRQV DV VHW
RXW LQ $UWLFOHV  DQG  DQG WR IXO¿O FRPSHWHQWO\ WKHLU REOLJDWLRQV LQ SDUDJUDSK  RI
Article 8.

2.
Delegates recognised the importance for the original member countries
from recipient countries listed in Annex A of maintaining at least four Directors for this
group, so as to allow each such country either its own Director or its own Alternate in
WKHHYHQWWKDWWKHOLVWRIVXFKFRXQWULHVLVPRGL¿HG'HOHJDWHVDJUHHGWKDWLQGHFLGLQJ
to increase or decrease the size, or revise the composition of the Board of Directors,
in order to take into account changed in the number of the members of the Bank, as
provided in paragraph 3 of this Article, the Board of Governors should take account of
this wish.

Article 35

Article 26
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Delegates intended that these Articles should be read in conjunction with Article
3URVSHFWLYHPHPEHUVZKRVLJQWKH$JUHHPHQWE\WKHGDWHVSHFL¿HGLQ$UWLFOHDQG
ZKRGHSRVLWLQVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDO E\WKHGDWHVSHFL¿HG
in paragraph 1 or paragraph 2 of Article 61, shall become parties to the Agreement in
accordance with the Articles and shall, inter alia, be entitled to subscribe to the number
of shares allocated to them in Annex A. The terms and conditions of membership of
SURVSHFWLYHPHPEHUVZKRVLJQWKH$JUHHPHQWDIWHUWKHGDWHVSHFL¿HGLQ$UWLFOHDQG
RUZKRGHSRVLWWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOODWHUWKDQWKH
date in paragraphs 1 or 2 of Article 61 will be determined by the Bank in accordance
with paragraph 2 of Article 3. In respect of the initial shares to be subscribed to by such
members, paragraph 2 of Article 3 should be read in conjunction with paragraph 2 of
Article 5.

Articles 60 and 61

6.
Delegates took note of the importance placed by some members on their
ULJKWWRWD[LQFRPHGHULYHGE\WKHLUUHVLGHQWVZKRDUHRI¿FHUVRUHPSOR\HHVRIWKH%DQN
The provisions of paragraph 6 and 7 of Article 53 do not preclude these members from
lodging appropriate reservations in accordance with international law.

5.
With respect to paragraphs 6 and 7, Delegates shared the view that the
Bank will regularly inform the members concerned, according to arrangements made
with such members, of the amount of the salaries and emoluments paid to its Directors,
$OWHUQDWHV RI¿FHUV DQG HPSOR\HHV LQ RUGHU WR HQDEOH WKHP WR WD[ WKRVH VDODULHV DQG
emoluments (paragraph 7) or to tax properly the income from other sources then the
exempt salaries and emoluments (paragraph 6).

4.
In paragraph 6, Delegates understood that the “internal effective tax”
was not a tax as that term is commonly used in tax treaties, national tax practice and so
forth, and was not a tax which is imposed in the exercise of sovereign power. In addition
WKH\ XQGHUVWRRG WKDW WKH %DQN¶V FRQWUDFWV RI HPSOR\PHQW ZRXOG FRQWDLQ SURYLVLRQV
regarding the “internal effective tax”.

3.
It was the common understanding of Delegates that “duties”, whilst
“import duties” and “export duties”, in paragraph 3, include customs duties.

58

Delegates intended, immediately after the adoption of the Agreement by Heads
of Delegations, to start discussion on the possibility of transitional arrangements
allowing the operations of the bank to start as soon as possible after the date of entry
into force of that Agreement.

1.
With respect to Article 53, paragraphs 1, 2 and 3, Delegates shared the
view that members would accord the greatest deference to the Bank on whether a Bank
DFWLYLW\ZDV³RI¿FLDO´RUZKHWKHUDSXUFKDVHRIJRRGVDQGVHUYLFHVZDV³QHFHVVDU\´
IRU WKH ³RI¿FLDO´ DFWLYLWLHV RI WKH %DQN HJ D GXO\ DXWKRUL]HG SXUFKDVH RI JRRGV LV
WREHSUHVXPHGDV³QHFHVVDU\´IRUWKH³RI¿FLDO´DFWLYLWLHVRIWKH%DQN%H\RQGWKLV
Delegates shared the view that paragraph 2 was to be interpreted in the light of national
practices applicable to international organizations with similar provisions.

2.
It was accepted that nothing in Article 53 was to be interpreted as
preventing any member from granting greater exemption from taxation than that
provided for in this Article.

Article 62

Article 53
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These By-Laws are adopted under the authority of, and are intended to be complementary
to, the Agreement establishing the European Bank for Reconstruction and Development
(hereinafter referred to as the “Agreement”); and they shall be construed accordingly.

During our discussions about the European Bank for Reconstruction and Development,
we agreed to follow the normal practice of making no reference to the working
ODQJXDJHVLQWKH%DQN¶V6WDWXWHV7KLVOHWWHULVWKHUHIRUHWRUHFRUGWKHXQGHUVWDQGLQJ
we reached together, that the four languages of the authentic text of the Agreement,
PHQWLRQHGLQWKHWHVWLPRQLXPZRXOGEHWKH%DQN¶VZRUNLQJODQJXDJHVWREHXVHGE\
the Bank according to its day to day needs, and taking into consideration the interests
RIHI¿FLHQF\DQGHFRQRP\

7KH3ULQFLSDO2I¿FHRIWKH%DQNVKDOOEHORFDWHGLQ/RQGRQ
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(c)
When a Director or his or her Alternate is unable to attend to the
business of the Bank for reasons of health or similar reasons, the Director may appoint
a temporary Alternate to take his or her place. The temporary Alternate shall receive no
salary or compensation for expenses in this capacity for his or her services.

(b)
If he or she does not intend to be a full time Director of the Bank, such
'LUHFWRU VKDOO DV VRRQ DV SRVVLEOH DIWHU DVVXPLQJ RI¿FH DQG IURP WLPH WR WLPH DV
necessary, determine, in consultation with the President, how much time he or she and
his or her Alternate will devote to the business of the Bank.

(a)
Each Director and his or her Alternate shall devote to the activities of the
Bank such time and attention as the interests of the institution may require, and one or
RWKHUVKDOOQRUPDOO\EHDYDLODEOHDWWKH%DQN¶VSULQFLSDORI¿FH

(A)

Section 4:

Governors and their Alternates shall perform their duties without remuneration
from the Bank. Their expenses incurred in attending meetings of the Board of Governors
shall not be paid by the Bank.

Section 3:

All matters before the Board of Governors shall be governed by the Rules of
Procedure of the Board of Governors.

Section 2:

(b)
The Board of Directors may authorize the establishment of agencies or
EUDQFKRI¿FHVRIWKH%DQNDWDQ\SODFHLQWKHWHUULWRULHVRIDQ\PHPEHUZKHQHYHULW
LVQHFHVVDU\WRGRVRLQRUGHUWRIDFLOLWDWHWKHHI¿FLHQWFRQGXFWRIWKHEXVLQHVVRIWKH
Bank.

D

3ULQFLSDO2I¿FHDQGRI¿FHVRIWKH%DQN

6HFWLRQ

,QWKHHYHQWRIDFRQÀLFWEHWZHHQWKHSURYLVLRQVRIWKHVH%\/DZVDQGWKHSURYLVLRQV
of the Agreement, the provisions of the Agreement shall prevail. In the event of a
FRQÀLFWEHWZHHQWKHVH%\/DZVDQGDQ\UXOHVDQGUHJXODWLRQVDGRSWHGSXUVXDQWWRWKH
Agreement, the By-Laws shall prevail.

By-Laws of the European Bank for Reconstruction and
Development

Letter from the Chairman of the conference to all
delegations
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Remuneration

(a)

The Board of Directors may make appropriate provision whereby:

Expenses (travel and leave)

61

(b)
Any Director or Alternate Director who requests reimbursement
RU FRPSHQVDWLRQ IURP WKH %DQN IRU H[SHQVHV KH RU VKH KDV LQFXUUHG LQ IXO¿OOLQJ D
commission for the Bank, shall include in this request a statement to the effect that he
or she has not received, nor will he or she receive, reimbursement or compensation for
such expenses from any other source.

(ii)
Each full-time Director and Alternate Director resident in
London shall be entitled upon the completion of each two (2) years of continuous fulltime service in either or both capacities to receive a reasonable allowance for expenses
incurred for transportation of him or herself and his or her immediate family in making
a single round-trip journey for annual leave in the country of which he or she is a
national, provided that in the case of a Director, he or she is, at the date of beginning the
trip, in a term of service which will expire not less than six (6) months thereafter, and,
in the case of an Alternate, he or she is, at the date of beginning of the trip, serving in
a term of service which, even if there is a change of Director, is expected to expire not
less than six (6) months thereafter.

(i)
Each Director and Alternate Director shall be entitled to a
reasonable allowance for expenses which in the opinion of the Bank were incurred by
KLPRUKHULQWUDYHOOLQJRI¿FLDOO\ZLWKWKHFRQFXUUHQFHRIWKH%RDUGRI'LUHFWRUVWRWKH
country or countries he or she represents or on such other missions as the President may
request for the Bank.

(C)

(b)
Full-time Directors and Alternates resident in London may participate in
VXFKPHGLFDOSHQVLRQUHWLUHPHQWDQGRWKHUEHQH¿WVDVPD\EHHVWDEOLVKHGIRUWKHVWDII
of the Bank. Directors and Alternates who are not full-time or who are not resident in
/RQGRQVKDOOSDUWLFLSDWHLQVXFKPHGLFDOSHQVLRQUHWLUHPHQWDQGRWKHUEHQH¿WVDVVKDOO
be agreed with the President on a case-by-case basis with a view to ensuring that the
EHQH¿WVDYDLODEOHWRWKRVH'LUHFWRUVDQG$OWHUQDWHVDUHUHDVRQDEOHRQFHGXHDFFRXQW
has been taken of how much time he or she and his or her Alternate will devote to the
business of the Bank.

(a)
The Bank shall bear the cost of remuneration of any four people in respect
of each Directorship. If a Directorship chooses that its Director and his or her Alternate
shall be among those four, they shall receive a remuneration for the time of service
rendered to the Bank at such annual rates as shall be determined from time to time
by the Board of Governors. Remuneration as determined shall continue until changed
by the Board of Governors. Such remuneration shall be prorated, in accordance with
such provisions as the Board of Directors shall from time to time approve, according
to the time spent by the Director or Alternate in the service of the Bank, as evidenced
E\VXFKGHWDLOHGFHUWL¿FDWLRQVQHFHVVDU\WRHVWDEOLVKWKHH[DFWSHULRGVRIVHUYLFHIRUWKH
Bank. Remuneration shall be paid in accordance with the established procedures of the
Bank.

(B)

2I¿FHVHUYLFHV

Conditions of service - President

Conditions of service - Vice President(s)

Code of Conduct
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At its inaugural meeting the Board of Governors shall adopt, and may from time to
time revise, a Code of Conduct concerning inter alia personal investment holdings and
transactions which shall be binding on all Directors, their Alternates and temporary
$OWHUQDWHVWKH3UHVLGHQWDQG9LFH3UHVLGHQW V DQGRI¿FHUVDQGVWDIIRIWKH%DQN

Section 7:

The salary, and any other terms of remuneration, and any allowances, and the
WHUPRIRI¿FHWKHDXWKRULW\DQGIXQFWLRQVRIWKH9LFH3UHVLGHQW V VKDOOEHGHWHUPLQHGE\
the Board of Directors and included in his or her contract(s). The Vice President(s) may
participate in such medical, pension, retirement and other plans as may be established
for the staff of the Bank.

Section 6:

The salary, and any other terms of remuneration, and any allowances of the
President shall be determined by the Board of Governors on recommendation of the
Board of Directors and shall be included in his or her contract. The President may
participate in such medical, pension, retirement and other plans as may be established
for the staff of the Bank.

Section 5:

The Bank shall provide, subject to the provisions of sub-section B of this section,
VXFK VHFUHWDULDO DQG RWKHU VWDII VHUYLFHV RI¿FH VSDFH DQG RWKHU IDFLOLWLHV DV PD\ EH
necessary for the performance of the duties of the Directors and their Alternates.

'

(e)
In the interest of the Bank other appropriate arrangements consistent
with the By-Laws and their purposes may be made in individual cases, as determined
by the Board of Directors.

(d)
The term “full-time” shall be deemed to mean full-time service for the
Bank, excepting absences provided for by (a) of this sub-section and occasional other
SHULRGVRIDEVHQFHIURPWKHSULQFLSDORI¿FHRIWKH%DQN7KH³UHDVRQDEOHDOORZDQFH´
for expenses referred to in C (a) (i) above shall include appropriate costs of travel and
transportation and shall be based on the established policies and ceilings established by
the Bank.

(c)
Any Director or Alternate Director shall be entitled in accordance with
guidelines established by the Bank, to reimbursement of reasonable expenses which in
WKHRSLQLRQRIWKH%DQNZHUHLQFXUUHGE\KLPRUKHULQFRQQHFWLRQZLWKRI¿FLDO%DQN
business.
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Delegation of powers

Special representation of members at meetings of the Board of

Vacant directorships

Audits and budget

Application for membership of the Bank

Suspension of a member
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Amendments to the By-Laws
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Section 16:

Before any member is suspended from membership of the Bank, the matter shall
be considered by the Board of Directors, inter alia after a proposal by the President. The
3UHVLGHQWVKDOOLQIRUPWKHPHPEHUVXI¿FLHQWO\LQDGYDQFHRIWKHFRPSODLQWDJDLQVWLW
and shall give the member reasonable time to explain its case orally and in writing.
The Board of Directors shall recommend to the Board of Governors whatever action it
FRQVLGHUVDSSURSULDWH7KHPHPEHUVKDOOEHQRWL¿HGRIWKHUHFRPPHQGDWLRQDQGRIWKH
date on which the matter is to be considered by the Board of Governors, and it shall be
given reasonable time in which to present its case orally and in writing before the Board
of Governors. Any member may waive this right.

Section 15:

When submitting an application to the Board of Governors, with a
recommendation that the applicant country be admitted to membership, the Board of
Directors, inter alia after a report, in consultation with the applicant country, by the
President, shall recommend to the Board of Governors the number of shares of capital
stock to be subscribed and such other conditions as, in the opinion of the Board of
Directors, the Board of Governors may wish to prescribe.

Section 14:

(b)
The President shall prepare an annual administrative budget to be
presented to the Board of Directors for approval. The budget, as approved, shall be
presented to the Board of Governors at its next annual meeting. Notwithstanding the
above provision, the President shall submit to the Board of Directors for approval,
not later than 3 months after the inaugural meeting of the Board of Governors, the
DGPLQLVWUDWLYHEXGJHWRIWKH%DQNIRULWV¿UVW¿QDQFLDO\HDURIRSHUDWLRQV

(a)
The accounts of the Bank shall be audited in accordance with generally
accepted accounting principles at least once a year by independent external auditors
of international reputation chosen by the Board of Directors on the basis of a proposal
by the President, and on the basis of this audit the Board of Directors shall submit to
the Board of Governors for approval at its annual meeting a statement of accounts,
LQFOXGLQJDJHQHUDOEDODQFHVKHHWDQGDVWDWHPHQWRISUR¿WDQGORVV$VHSDUDWH¿QDQFLDO
statement shall be submitted for the operations of any Special Fund.

Section 13:

The Board of Governors may amend these By-Laws at any of its sessions or by
taking a vote without a meeting, in accordance with the provisions of Section 10 of the
Rules of Procedure of the Board of Governors.

Report of the Board of Directors

Financial year


7KH¿QDQFLDO\HDURIWKH%DQNVKDOOEHJLQRQ-DQXDU\DQGHQGRQ'HFHPEHU
of each year, except if the entry into force of the Agreement is later than 1 January,
ZKHQWKH¿QDQFLDO\HDUVKDOOEHJLQRQWKHGDWHRIHQWU\LQWRIRUFHDQGVKDOOHQGRQ
December of the same year.

Section 12:

At each annual meeting of the Board of Governors, the Board of Directors shall
submit an annual report on the operations and policies of the Bank, including a separate
report on the activities of any Special Funds of the Bank, established or accepted in
accordance with Article 18 of the Agreement.

Section 11:

(b)
When a new Director is elected, the Alternate of the former Director
VKDOOFRQWLQXHLQRI¿FHXQWLOKHRUVKHLVUHDSSRLQWHGRUDVXFFHVVRUWRKLPRUKHULV
appointed.

(a)
When a new Director has to be elected because of a vacancy arising
in terms of paragraph 5 of Article 26 of the Agreement, the President shall notify the
members which elected the former Director of the existence of the vacancy. The President
may convene a meeting of the Governors of such countries for the exclusive purpose
of electing a new Director; or he or she may request that candidates be nominated and
conduct the election by any rapid means of communication. Successive ballots shall
be cast, in accordance with the principles of Annex B of the Agreement, until one of
the candidates receives an absolute majority of the votes cast; and after each ballot the
candidate with the smallest number of votes shall be dropped from the next ballot.

Section 10:

Whenever the Board of Directors is to consider a matter particularly affecting
a member which has no Director or Alternate of its own nationality, the member
shall be promptly informed by rapid means of communication of the date set for its
FRQVLGHUDWLRQDQGVKDOOKDYHWKHULJKWWRVHQGDUHSUHVHQWDWLYHWRWKHPHHWLQJ1R¿QDO
action shall be taken by the Board of Directors, nor any question affecting the member
submitted to the Board of Governors, until the member has been offered a reasonable
opportunity to present its views and to be heard at a meeting of the Board of Directors
of which the member has had reasonable notice. Any member, so electing, may waive
this provision.

Section 9:
Directors

(b)
The President shall conduct, under the direction of the Board of Directors,
the current business of the Bank. The Board of Directors shall establish conditions
(including provision for reporting), procedures and thresholds pursuant to which the
President may submit various types of matters to it for consideration under an expedited
procedure.

(a)
The Board of Directors is authorized by the Board of Governors to
exercise all the powers of the Bank, with the exception of those expressly reserved
to the Board of Governors by paragraph 2 of Article 24 and other provisions of the
Agreement, and subject to these By-Laws. The Board of Directors shall not take any
action pursuant to powers delegated by the Board of Governors which is inconsistent
with any action taken by the Board of Governors.

Section 8:
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'H¿QLWLRQV

“Board” refers to the Board of Governors.

“Member” means a member of the Bank.

(h)

Meetings

Attendance at meetings

Agenda for meetings of the Board
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(d)
When a special meeting is called the agenda shall be limited to the items
communicated by the President.
(e)
In the course of any meeting of the Board, the Board may modify, add
to, or eliminate items from the agenda.

(c)
The agenda, as well as any supplementary list, shall be submitted to the
%RDUGIRUDSSURYDODWWKH¿UVWEXVLQHVVVHVVLRQRIHDFKPHHWLQJE\WKH&KDLUPDQRIWKH
Board.

(b)
Additional subjects may be placed on the agenda for any meeting of
Governors by any Governor provided that he or she shall give notice thereof to the
3UHVLGHQWDWOHDVW¿IWHHQ  GD\VSULRUWRWKHGDWHRIWKHPHHWLQJ7KH3UHVLGHQWVKDOO
give notice of such additional items through a supplementary list to be communicated
to members within 48 hours of receipt of such notice from a Governor.

(a)
Under the direction of the Board of Directors, the President shall prepare
an agenda for each meeting of the Board of Governors and transmit such agenda to
members together with, or in advance of, the notice of the meeting.

Section 4:

(b)
The Chairman of the Board, in consultation with the Board of Directors,
may invite observers to attend any meeting of the Board.

(a)
The Directors and their Alternates may attend any meeting of the
Board and participate therein. However, a Director and his or her Alternate shall not
be entitled to vote, unless he or she shall be entitled to vote as a temporary Alternate or
Governor.

Section 3:


I
([FHSW DV RWKHUZLVH VSHFL¿FDOO\ GLUHFWHG E\ WKH %RDUG WKH 3UHVLGHQW
together with the Chairman of the Board, and in co-operation with the host country,
shall have charge of all arrangements for the holding of meetings of the Board.

(e)
The Board may order the temporary adjournment of any meeting and its
resumption at a later date.

(d)
Two thirds of the Governors shall constitute a quorum for any meeting
of the Board, provided such majority represents not less than two thirds of the total
voting power of the members. Any meeting of the Board of Governors at which there is
no quorum may be adjourned by a majority of the Governors present. Any meeting of
the Board of Governors at which there is no quorum may be postponed from day to day
for a maximum of two (2) days by decision of a majority of the Governors present. No
notice need be given of any such postponed meeting.

(c)
The Secretary shall notify all members, by the most rapid possible
means of communication reasonably available, of the date and place of each meeting
RIWKH%RDUG6XFKQRWL¿FDWLRQVPXVWEHGLVSDWFKHGDWOHDVWIRUW\¿YH  GD\VSULRU
to the date of any annual meeting and thirty (30) days prior to the date of a special
PHHWLQJ,QFDVHRIHPHUJHQF\QRWL¿FDWLRQE\WHOH[IDFVLPLOHRURWKHUUDSLGPHDQVRI
FRPPXQLFDWLRQWHQ  GD\VSULRUWRWKHGDWHVHWIRUWKHPHHWLQJVKDOOEHVXI¿FLHQW

(b)
The Board may, in addition, hold special meetings when it so decides
or when called by the Board of Directors pursuant to paragraph 1 of Article 25 of the
Agreement.

(a)
The Board shall hold an annual meeting at such date and place as the
Board shall determine; provided, however, that the Board of Directors may change the
date and place of such annual meeting when special circumstances or reasons arise to
justify such action.

Section 2:


L
³6HFUHWDU\´ PHDQV WKH 6HFUHWDU\ *HQHUDO RI WKH %DQN RU DQ RI¿FLDO
GHVLJQDWHGE\WKH3UHVLGHQWWRVHUYHLQWKH6HFUHWDU\*HQHUDO¶VDEVHQFH

“Agenda” refers to the list of items to be considered at a meeting.

(g)

(f)
“By-Laws” refers to the By-Laws of the European Bank for Reconstruction
and Development.

(e)
“Agreement” refers to the Agreement Establishing the European Bank
for Reconstruction and Development.

(d)
“President” refers to the President of the Bank or to a Vice-President
when he or she is acting in place of the President.


F
³'LUHFWRU´ H[FHSW ZKHUH RWKHUZLVH VSHFL¿HG LQFOXGHV WKH $OWHUQDWH
when such Alternate is acting for a Director.

(b)

(a)
“Governor”, except when the Governor is acting as the Chairman or
Vice-Chairman of an annual meeting under Section 6, includes the Alternate or a
Temporary Alternate when such Alternate is acting for a Governor.

6HFWLRQ
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Representation of members

Chairman and Vice-Chairmen

Secretary

Committees

Voting
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(b)
At any meeting of the Board, the vote of any member must be cast
in person by the Governor, his or her Alternate, or in their absence, by a formally
designated Temporary Alternate appointed by a member for the purpose of attending
and voting at the Board when both the Governor and his or her Alternate are absent.

(a)
Except as otherwise expressly provided in the Agreement, all decisions
of the Board shall be made by a majority of the voting power of the members voting. At
any meeting the Chairman may ascertain the sense of the meeting in lieu of a formal
vote but a formal vote shall be taken whenever requested by any Governor; in this event
the written text of the proposal to be voted upon shall be distributed to the Governors.

Section 9:

The Board may at any meeting establish such committees as may be necessary
or appropriate to facilitate its work and such committees shall report to the Board.

Section 8:

The Secretary General of the Bank shall serve as Secretary of the Board.

Section 7:

(c)
The Chairman, or the Vice-Chairman acting as Chairman, may not vote,
but his or her Alternate or Temporary Alternate Governor may vote in his or her place.

(b)
At the end of each annual meeting the Board shall elect one of its
Governors to be Chairman and two other Governors to be Vice-Chairmen, and they
shall serve in their respective positions until the end of the next annual meeting of the
Board. In the absence of the Chairman, the Vice-Chairman designated by the Chairman
shall act in his or her place.

(a)
At the beginning of its inaugural meeting the Board, under the
chairmanship of the Governor for the host country, shall elect one of its Governors to
be Chairman and two other Governors to be Vice-Chairmen and they shall serve in
WKHLUUHVSHFWLYHSRVLWLRQVXQWLOWKHHQGRIWKH¿UVWDQQXDOPHHWLQJRIWKH%RDUG,QWKH
absence of the Chairman, the Vice-Chairman designated by the Chairman shall act in
his or her place.

Section 6:

At each meeting of the Board, the Secretary shall submit a list of the Governors,
Alternates, or Temporary Alternates of the members whose appointment has been
RI¿FLDOO\FRPPXQLFDWHGWRWKH%DQN

Section 5:

(f)
In exceptional cases the President, under the direction of the Board of
Directors, may include at any time additional items in the draft agenda for any meeting
of the Board of Governors. The President shall notify each Governor of such additional
items as quickly as possible.

Voting without meeting

Record of proceedings
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The Board shall keep a summary record of its proceedings which shall be
DYDLODEOHWRDOOPHPEHUVDQGNHSWRQ¿OHDWWKH%DQN

Section 11:

(b)
In compliance with such a request, votes shall reach the Bank within
such period as may be determined by the Board of Directors. Upon the expiration of
that period, the President shall report the votes to the Board of Directors which shall
record the results of the voting in applying the provisions of paragraphs 1 and 2 of
Article 29 of the Agreement as if a meeting of the Board had been held. The President
shall communicate the results to all Governors. Unless replies are received from not
less than two thirds of the Governors, representing not less than two thirds of the voting
power, the proposals shall lapse.


D
:KHQHYHUWKH%RDUGRI'LUHFWRUVFRQVLGHUVWKDWWKHGHFLVLRQRQDVSHFL¿F
question which is for the Board to determine should not be postponed until the next
annual meeting of the Board and does not warrant the calling of a special meeting of the
Board, the Board of Directors shall promptly transmit to each Governor the proposals
relating to that question with a request for a vote on such proposals.

Section 10:
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Authority of these Rules

'H¿QLWLRQV

“President” refers to the President of the Bank.

(c)

“Agenda” refers to the list of items to be considered at a meeting.

Meetings
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(c)
Except in special circumstances when notice of a meeting shall be given
as soon as possible, the Secretary shall notify the Directors and their Alternates of
meetings at least three (3) working days in advance of each meeting.

(b)
Meetings of the Board shall be called by the President as the business
of the Bank may require. The Board may be called into session at any time by the
President on his own initiative. The President shall call the Board at any time at the
written request of any Director. In exceptional circumstances, and in the absence or
incapacity of both the President and the First Vice-President, the Secretary may call a
meeting upon the request of at least three (3) Directors.

(a)
The President, or, in the absence of the President, the First Vice-President,
or in the absence of both, the Vice-President so designated by the President, shall act as
Chairman of the Board. In the event of their absence from any meeting, the Board shall
select a Director as Chairman.

Section 3:


K
³6HFUHWDU\´ PHDQV WKH 6HFUHWDU\ *HQHUDO RI WKH %DQN RU DQ RI¿FLDO
GHVLJQDWHGE\WKH3UHVLGHQWWRVHUYHLQWKH6HFUHWDU\*HQHUDO¶VDEVHQFH

(g)
“Chairman” refers to the person acting as Chairman of the meetings of
the Board of Directors pursuant to Section 3(a).

(f)

(e)
“By-laws” refers to the By-laws of the European Bank for Reconstruction
and Development.

(d)
“Agreement” refers to the Agreement Establishing the European Bank
for Reconstruction and Development.

“Board” refers to the Board of Directors.

(b)

(a)
“Director”, except for a Director acting as Chairman under Section
3(a), includes the Alternate or a temporary Alternate, as the case may be, when such
Alternate is acting for a Director.

6HFWLRQ

These Rules of Procedure of the Board of Directors, hereinafter called “Rules”,
are adopted pursuant to paragraph 4 of Article 25 of the Agreement, to Article 28 of the
Agreement, and to Section 8 of the By-laws.

Section 1:

Rules of Procedure of the Board of Directors

Agenda for meetings
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(f)
Documents for discussion in the Board shall be submitted to Directors at
least twenty one (21) calendar days before the schedule discussion, except that documents
FRQWDLQLQJ FRPPHUFLDOO\ FRQ¿GHQWLDO LQIRUPDWLRQ RU RWKHU FDWHJRULHV RI GRFXPHQWV
which the Board had decided to handle under expedited procedures, shall be submitted
to the Directors at least ten (10) working days before the scheduled discussion.

(e)
Any item of the Agenda for a meeting, consideration of which has not been
completed at that meeting, shall, unless the Board decides otherwise, be automatically
included at the beginning of the Agenda for the next meeting.

(d)
Matters not on the Agenda for a meeting may be considered at that
meeting unless a Director or the Chairman objects thereto.

(c)
The Board may postpone discussion or decision of any agenda item for
such period as it deems appropriate.

(b)
If any Director shall so request, action by the Board on any matter,
whether or not included on the Agenda for the particular meeting, shall be postponed
not more than once for a minimum of two (2) working days.

(a)
An Agenda for each meeting of the Board shall be prepared by the
President, or on his instructions, and a copy of such Agenda shall be given to each
Director and his or her Alternate at least three (3) working days before such meeting. In
the case of a meeting called in special circumstances, the Agenda shall be given to each
Director at least twenty four hours before such meeting. Any matter upon which the
Board has power to act shall be included on the Agenda for any meeting of the Board,
if any Director so requests.

Section 4:

(g)
At the request of the President or any Director, meetings may be held in
Executive Session which shall be attended only by the Directors and their Alternates, the
President, Vice-President(s), the Secretary, and, with the approval of the Board, granted
VHSDUDWHO\ IRU HDFK ([HFXWLYH 6HVVLRQ VXFK RWKHU SHUVRQV DV DUH VSHFL¿FDOO\ QDPHG
without prejudice to the provisions of paragraph 3 of Article 28 of the Agreement.

(f)
In addition to the Directors and their Alternates, the President, VicePresident(s), and the Secretary, meetings of the Board shall be open to attendance only
E\VXFKPHPEHUVRIWKH%DQN¶VVWDIIDVWKH3UHVLGHQWPD\GHVLJQDWHUHSUHVHQWDWLYHVRI
members appointed under paragraph 3 of the Article 28 of the Agreement, and such
other persons as the Board may invite.

(e)
A majority of the Directors shall constitute a quorum for any meeting of
the Board, provided such majority represents not less than two-thirds of the total voting
power of the members.


G
7KH%RDUGVKDOOPHHWDWWKHSULQFLSDORI¿FHRIWKH%DQNXQOHVVLWGHFLGHV
that a particular meeting shall be held elsewhere.
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Voting

Notice to Directors

Directors may vote only in person.

Secretary

Minutes

71

(d)
Any Director may require that his or her views be recorded in the
summary record of the proceedings of the meeting.

(c)
The minutes shall contain: (i) the names of attendees; (ii) a record of the
approval of the minutes of the previous meeting; (iii) titles of the agenda items; and (iv)
agreements and decisions reached.

(b)
The draft minutes and summary record of the proceedings shall be
circulated to all Directors as soon as possible, and not later than forty eight (48) hours
after meetings. They shall be presented to the Board for approval within a reasonable
period of time.

(a)
The Secretary shall be responsible for the preparation of minutes and a
summary record of the proceedings of the meetings of the Board.

Section 8:

The Secretary General shall act as Secretary of the Board.

Section 7:

(c)
The giving of any notice or the delivery of any document which is required
by these Rules to be given or delivered to any Director or his or her Alternate may be
waived by the Director in writing, by any reasonable rapid means of communication, or
in person, at any time.

(b)
Whenever any document is required by these Rules to be delivered to a
'LUHFWRURUKLVRUKHU$OWHUQDWHLWVKDOOEHGHHPHGWRKDYHEHHQVXI¿FLHQWO\GHOLYHUHGLI
LWLVGHSRVLWHGGXULQJUHJXODUEXVLQHVVKRXUVRIWKH%DQNDWWKHRI¿FHRIWKH'LUHFWRU
LQWKHSULQFLSDORI¿FHRIWKH%DQNRUDVSURYLGHGIRUPHHWLQJVHOVHZKHUHFDOOHGXQGHU
Section 3(d) above.

(a)
Any notice required by these Rules to be given to a Director or his or
KHU$OWHUQDWHVKDOOEHGHHPHGWRKDYHEHHQVXI¿FLHQWO\JLYHQZKHQLWVKDOOKDYHEHHQ
delivered in writing, by telephone, or in person during regular business hours of the
%DQNDWWKHRI¿FHRIWKH'LUHFWRULQWKHSULQFLSDORI¿FHRIWKH%DQNRUDVSURYLGHGIRU
meetings elsewhere called under Section 3(d) above.

Section 6:

(b)

(a)
The Chairman shall ordinarily ascertain and announce to the meeting
the sense of the meeting with regard to any matter and the Board shall be deemed to
have acted in accordance with the announcement by the Chairman without the necessity
of taking a formal vote. A Director dissenting from the decision of the Board may
require that his or her views be recorded in the summary record of the proceedings of
the meeting. Any Director may request a formal vote to be taken in accordance with the
provisions of paragraph 3 of Article 29 of the Agreement.

Section 5:

Publicity

Amendments

Committees

72

(These Rules were adopted by the Board of Directors on 18-19 April 1991. Sections 5, 8
and 9 were amended by the Board of Directors on 19 September 2006.)

The Board may establish such committees as may be appropriate to facilitate its
work to the extent authorised by the Board of Governors. Such committees shall report
to the Board.

Section 11:

These Rules may be amended by a majority of the Directors, representing not
less than two thirds of the voting power, at any meeting provided at least then (10) days
notice of the proposed amendment has been given to the Directors in writing.

Section 10:

The minutes shall be published. The summary records of the proceedings of
WKH%RDUGDUHFRQ¿GHQWLDODQGVKDOOQRWEHSXEOLVKHGH[FHSWZKHQWKH%RDUGGHFLGHVWR
authorise the President to arrange for suitable publicity on any matter relating thereto.
7KH%RDUGVKDOOGHYHORSVSHFLDOSURFHGXUHVWRDVVXUHWKHFRQ¿GHQWLDOLW\RIFRPPHUFLDO
transactions.

Section 9:

(e)
The Secretary shall be responsible for the custody of the minutes,
summary records of the proceedings and other documents relating to proceedings of
the Board and shall be the only person authorised to certify copies thereof.
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Use of terms

means

the

European

Bank

for

Reconstruction

and
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K
³2I¿FHUV´ PHDQV WKH 3UHVLGHQW WKH 9LFH3UHVLGHQW DQG RWKHU SHUVRQV
DSSRLQWHGE\WKH3UHVLGHQWWREH2I¿FHUVRIWKH%DQN

(g)
“Members of Delegations” means alternates, advisers, technical experts
and secretaries of delegations of Representatives of Members;

(f)
“Representatives of Members” means heads of delegations of Members
participating in meetings convened by the Bank other than meetings of the Governors
or the Board of Directors;

(e)
“Premises of the Bank” means the land, buildings and parts of building,
LQFOXGLQJDFFHVVIDFLOLWLHVXVHGIRUWKH2I¿FLDO$FWLYLWLHVRIWKH%DQN

(d)
the terms “Member”, “President”, “Vice-President”, “Governor”,
“Alternate Governor”, “Temporary Alternate Governor”, “Director”, “Alternate
Director” and “Temporary Alternate Director” have the same meaning as in the
Agreement Establishing the Bank, its By-laws or Rules of Procedure;

(c)
“Government” means the Government of the United Kingdom of Great
Britain and Northern Ireland (the “United Kingdom”);

(b)
“Bank”
Development;

(a)
“Agreement Establishing the Bank” means the Agreement Establishing
the European Bank for Reconstruction and Development signed in Paris on 29th May
1990, and any amendments thereto;

For the purpose of this Agreement:

Article 1:

Have agreed as follows:


'HVLULQJWRGH¿QHWKHVWDWXVSULYLOHJHVDQGLPPXQLWLHVLQWKH8QLWHG.LQJGRP
of the Bank and persons connected therewith;


1RWLQJWKDW$UWLFOHRIWKDW$JUHHPHQWSURYLGHVWKDWWKH3ULQFLSDO2I¿FHRI
the European Bank for Reconstruction and Development shall be located in London;

Having regard to the Agreement Establishing the European Bank for
Reconstruction and Development;

The Government of the United Kingdom of Great Britain and Northern Ireland
and the European Bank for Reconstruction and Development;

Between the Government of the United Kingdom of Great Britain and Northern
Ireland and the European Bank for Reconstruction And Development

Headquarters Agreement

Interpretation

Judicial personality
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(a)
to the extent that the Bank shall have expressly waived any such
immunity in any particular case or in any written document;



:LWKLQWKHVFRSHRILWVRI¿FLDODFWLYLWLHVWKH%DQNVKDOOHQMR\LPPXQLW\
from jurisdiction, except that the immunity of the Bank shall not apply:

Immunity from Judicial Proceedings

to institute legal proceedings.

(c)
Article 4:

to acquire, and dispose of, immovable and movable property; and

to contract;
(b)

(a)

The Bank shall possess full legal personality and, in particular, the full legal
capacity:

Article 3:

2
This Agreement shall be regarded as implementing and supplementing
certain of the provisions of the Agreement Establishing the Bank and shall not be
regarded as modifying or derogating from the provisions of that Agreement, particularly
Chapter VIII thereof.

1
This Agreement shall be interpreted in the light of the primary objective
RIHQDEOLQJWKH%DQNIXOO\DQGHI¿FLHQWO\WRGLVFKDUJHLWVUHVSRQVLELOLWLHVLQWKH8QLWHG
.LQJGRPDQGWRIXO¿OLWVSXUSRVHDQGIXQFWLRQV

Article 2:

(l)
“Persons Connected with the Bank” means Governors, Alternate
Governors, Temporary Alternate Governors, Representatives of Members, Members
of Delegations, Directors, Alternate Directors, Temporary Alternate Directors, the
3UHVLGHQW WKH 9LFH3UHVLGHQWV 2I¿FHUV DQG (PSOR\HHV RI WKH %DQN DQG H[SHUWV
performing missions for the Bank.


N
³2I¿FLDO $FWLYLWLHV RI WKH %DQN´ LQFOXGHV DOO DFWLYLWLHV XQGHUWDNHQ
SXUVXDQWWRWKH$JUHHPHQW(VWDEOLVKLQJWKH%DQNDQGDOODFWLYLWLHVDSSURSULDWHWRIXO¿O
its purpose and functions under Articles 1 and 2 of that Agreement, or undertaken in
exercise of its powers under Article 20 of that Agreement including its administrative
activities; and

(j)
“Archives of the Bank” includes all records, correspondence, documents,
PDQXVFULSWV VWLOO DQG PRYLQJ SLFWXUHV DQG ¿OPV VRXQG UHFRUGLQJV FRPSXWHU
programmes and written materials, video tapes or discs, and discs or tapes containing
data belonging to, or held by, the Bank;

(i)
“Employees of the Bank” means the staff of the Bank excluding those
staff both recruited locally and assigned to hourly rates of pay;
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7KH3UHPLVHVRIWKH3ULQFLSDO2I¿FHRIWKH%DQN

Inviolability of the Premises of the Bank

75



1RRI¿FLDORIWKH*RYHUQPHQWRUSHUVRQH[HUFLVLQJDQ\SXEOLFDXWKRULW\
whether administrative, judicial, military, or police, shall enter the Premises of the
Bank except with the consent of and under conditions approved by the President.
6XFKFRQVHQWPD\EHDVVXPHGLQWKHFDVHRI¿UHRURWKHUGLVDVWHUVUHTXLULQJSURPSW
protective action. The Bank and the Government shall agree under what circumstances
DQGLQZKDWPDQQHUDQ\VXFKRI¿FLDOPD\HQWHUWKH3UHPLVHVRIWKH%DQNZLWKRXWWKH
SULRUFRQVHQWRIWKH%DQNLQFRQQHFWLRQZLWK¿UHSUHYHQWLRQVDQLWDU\UHJXODWLRQVRU
emergencies.

1
The Premises of the Bank shall be inviolable, and shall be under the
control and authority of the Bank which may establish any regulations necessary for the
exercise of its functions therein.

Article 6:

2
The Government shall not dispose of or seek to dispose of all or any part
of the Premises of the Bank without the consent of the Bank.

1
The Government shall do its utmost to meet the requirements of the Bank
in the selection, negotiation and acquisition of the Premises of the Bank. In particular,
but without limitation, the Government shall assist the Bank in the acquisition (by gift,
lease, hire or purchase thereof) of such premises as may be selected by the Bank, in
consultation with the Government, as the Premises of the Bank.

$UWLFOH

2
The property and assets of the Bank shall, wheresoever located and
by whomsoever held, be immune from all forms of restraint, seizure, attachment or
H[HFXWLRQH[FHSWXSRQWKHGHOLYHU\RI¿QDOMXGJPHQWDJDLQVWWKH%DQN

(f)
in respect of any counter-claim directly connected with court
proceedings initiated by the Bank.

(e)
in respect of the enforcement of an arbitration award made
against the Bank as a result of an express submission to arbitration by or on behalf of
the Bank; or
Protection of the Premises of the Bank

Public utilities and services in the Premises of the Bank

76

2
Any preferential rates or tariffs which may be granted to diplomatic
missions in the United Kingdom for supplies of the utilities and services mentioned
in paragraph 1 of this Article shall also be accorded to the Bank if compatible with
international conventions, regulations and arrangements to which the Government is a
party.

1
The Government shall do its utmost to ensure that the Bank shall be
provided with the necessary public utilities and services, including, but not limited
to, electricity, water, sewerage, gas, post, telephone, telegraph, local transportation,
GUDLQDJH FROOHFWLRQ RI UHIXVH DQG ¿UH SURWHFWLRQ DQG WKDW VXFK SXEOLF XWLOLWLHV DQG
services shall be supplied on reasonable terms. In case of any interruption or threatened
interruption of any of the said utilities and services, the Government shall consider the
needs of the Bank of equal importance to those of diplomatic missions and shall take
steps to ensure that the operations of the Bank are not prejudiced.

Article 8:

3
The Bank shall take all reasonable steps to ensure that the amenities of
the land in the vicinity of the Premises of the Bank are not prejudiced by any use made
by the Bank of those Premises.

2
If so requested by the Bank, the Government shall, in consultation with
the Commissioner of Metropolitan Police and the Bank, develop policies and procedures
so that unauthorized entry of any person shall be prevented, order on the Premises
of the Bank shall be preserved, and uninvited persons shall be removed from those
Premises.

1
The Government is under a special duty to take all appropriate measures
to protect the Premises of the Bank against any intrusion or damage and to prevent any
disturbance of the peace of the Bank or impairment of its dignity.

Article 7:

5
Without prejudice to the terms of this Agreement, the Bank shall prevent
the Premises of the Bank from becoming a refuge from justice for persons subject to
extradition or deportation, or who are avoiding arrest or service of legal process under
the law of the United Kingdom.

4
No service (other than service by post) or execution of any legal process
or any ancillary act such as the seizure of private property shall be permitted by the
Government to take place within the Premises of the Bank except with the express
consent of and under conditions approved by the President.

(c)
in respect of a civil action by a third party for damage arising
IURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ2I¿FHURUDQ(PSOR\HHRIWKH%DQNDFWLQJRQ
behalf of the Bank;

(d)
in respect of a civil action relating to death or personal injury
caused by an act or omission in the United Kingdom;

3
The Bank shall allow duly authorized representatives of public utilities
to inspect, repair, maintain, reconstruct, and relocate utilities, conduits, mains and
sewers within the Premises of the Bank and its facilities.

(b)
in respect of civil action arising out of the exercise of its powers
to borrow money, to guarantee obligations and to buy or sell or underwrite the sale of
any securities;
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Flag and emblem

Immunity of property and inviolability of Archives of the Bank

Communications and publications

The Archives of the Bank shall be inviolable.

Exemption from taxation

77

2
The Bank shall be granted relief from rates, or any other local taxes or
duties or rates in substitution therefor or in addition thereto, levied on the Premises
of the Bank with the exception of the proportion which, as in the case of diplomatic
missions, represents a charge for public services. The rates, or any other local taxes or
duties or rates levied in substitution therefor or in addition thereto, referred to in this
SDUDJUDSKVKDOOLQWKH¿UVWLQVWDQFHEHSDLGE\WKH*RYHUQPHQWZKLFKVKDOOUHFRYHU
from the Bank the proportion which represents a charge for public services.



:LWKLQWKHVFRSHRILWV2I¿FLDO$FWLYLWLHVWKH%DQNLWVSURSHUW\DVVHWV
LQFRPHDQGSUR¿WVVKDOOEHH[HPSWIURPDOOSUHVHQWDQGIXWXUHGLUHFWWD[HVLQFOXGLQJ
income tax, capital gains tax and corporation tax.

Article 12:

3
The Bank shall have the right to use codes and to dispatch and receive
RI¿FLDOFRUUHVSRQGHQFHDQGRWKHURI¿FLDOFRPPXQLFDWLRQVE\FRXULHURULQVHDOHGEDJV
which shall have immunities and privileges not less favourable than those accorded to
diplomatic couriers and bags.

2
The Government shall permit and protect unrestricted communication
RQWKHSDUWRIWKH%DQNIRUDOOWKH2I¿FLDO$FWLYLWLHVRIWKH%DQNDQGQRFHQVRUVKLS
VKDOOEHDSSOLHGWRWKHRI¿FLDOFRUUHVSRQGHQFHDQGRWKHURI¿FLDOFRPPXQLFDWLRQVRIWKH
Bank.



7KH %DQN VKDOO HQMR\ LQ WKH 8QLWHG .LQJGRP IRU LWV RI¿FLDO
communications and the transfer of all its documents treatment not less advantageous
to the Bank than the most favourable treatment accorded by the Government to any
international organization, in the matter of priorities, rates and surcharges on mails,
cables, radiograms, telefax, telephone and other forms of communications, and press
rates for information to the press and radio, and in this respect the Government, in
the exercise of any regulatory function, shall have regard to the particular needs of
the Bank for telecommunications and the most advanced commercial communications
technology.

Article 11:

2

1
The property and assets of the Bank, wheresoever located and by
ZKRPVRHYHUKHOGVKDOOEHLPPXQHIURPVHDUFKUHTXLVLWLRQFRQ¿VFDWLRQH[SURSULDWLRQ
and any other form of interference or taking or foreclosure by executive or legislative
action.

Article 10:


7KH%DQNVKDOOEHHQWLWOHGWRGLVSOD\LWVÀDJDQGHPEOHPRQWKH3UHPLVHVRIWKH
Bank and on the means of transport of the Bank and of its President.

Article 9:

Exemption from customs and indirect taxes

Resale

78

2
The duties and taxes to be paid shall be calculated on the basis of the rate
prevailing and the value of the goods on the date on which the goods change hands or
are made over to other uses.

1
Goods which have been acquired or imported under Article 13 shall not
be sold, given away, hired out or otherwise disposed of in the United Kingdom unless
the Government has been informed beforehand and the relevant duties and taxes paid.

Article 14:

6
The Bank shall also be exempt from any indirect taxes which may be
introduced in the future in the United Kingdom where the Agreement Establishing the
Bank provides for such an exemption. The Bank and the Government shall consult as
to the method for implementing such exemption.

5
The Bank shall have exemption from excise duty on spirits of United
.LQJGRP RULJLQ SXUFKDVHG LQ WKH 8QLWHG .LQJGRP IRU WKH SXUSRVH RI RI¿FLDO
entertainment to the extent that such exemption is accorded to diplomatic missions.
Documentation signed by or on behalf of the President shall be conclusive evidence that
DQ\SXUFKDVHLVIRUWKHSXUSRVHRIRI¿FLDOHQWHUWDLQPHQW

4
The Bank shall be accorded a refund of duty (whether of customs or
H[FLVH DQG9DOXH$GGHG7D[SDLGRQWKHLPSRUWDWLRQRIK\GURFDUERQRLOV DVGH¿QHGLQ
Section 1 of the Hydrocarbon Oil Duties Act 1979) purchased by it and necessary for
WKHH[HUFLVHRILWV2I¿FLDO$FWLYLWLHV

3
The Bank shall be exempt from car tax and Value Added Tax on any
RI¿FLDOYHKLFOHVDQGVKDOOEHDFFRUGHGDUHIXQGRI9DOXH$GGHG7D[SDLGRQDQ\RWKHU
JRRGVDQGVHUYLFHVZKLFKDUHVXSSOLHGIRUWKH2I¿FLDO$FWLYLWLHVRIWKH%DQN

2
The Bank shall have exemption from prohibitions and restrictions on
importation or exportation in the case of goods which are imported or exported by the
%DQNDQGDUHQHFHVVDU\IRULWV2I¿FLDO$FWLYLWLHVDQGLQWKHFDVHRIDQ\SXEOLFDWLRQVRI
the Bank imported or exported by it.

1
The Bank shall have exemption from duties (whether of customs or
excise) and taxes on importation and exportation of goods which are imported and
H[SRUWHGE\RURQEHKDOIRIWKH%DQNDQGDUHQHFHVVDU\IRULWV2I¿FLDO$FWLYLWLHVRURQ
the importation or exportation of any publications of the Bank imported and exported
by it or on its behalf. Documentation signed by or on behalf of the President shall be
FRQFOXVLYHHYLGHQFHDVWRWKHQHFHVVLW\RIDQ\VXFKJRRGVIRUWKH2I¿FLDO$FWLYLWLHVRI
the Bank.

Article 13:
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Privileges and immunities for Persons Connected with the Bank

Persons Connected with the Bank shall:

I

EH DFFRUGHG LQYLRODELOLW\ IRU DOO WKHLU RI¿FLDO SDSHUV DQG

79

3
In addition to the privileges and immunities set out in paragraph 2,
'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQNDQGH[SHUWVXQGHU
FRQWUDFWORQJHUWKDQPRQWKVVKDOODWWKHWLPHRI¿UVWWDNLQJXSWKHLUSRVWLQWKH8QLWHG
Kingdom, be exempt from duties (whether of customs or excise) and other such taxes
and charges (except payments for services) in respect of import of their furniture and
personal effects (including one motor car each), and the furniture and personal effects of
members of their family forming part of their household, which are in their ownership
or possession or already ordered by them and intended for their personal use or for their
HVWDEOLVKPHQW6XFKJRRGVVKDOOQRUPDOO\EHLPSRUWHGZLWKLQVL[PRQWKVRIWKH¿UVW
entry of such person into the United Kingdom; an extension of this period will however
EHJUDQWHGZKHUHMXVWL¿HG,IVXFKSHUVRQVRQWKHWHUPLQDWLRQRIWKHLUIXQFWLRQVH[SRUW
goods to which this paragraph applies, they shall be exempt from any duty or other
charge which may be imposed by reason of such export (except payment for services).
The privileges referred to in this paragraph shall be subject to the conditions governing
the disposal of goods imported into the United Kingdom free of duty and to the general
restrictions applied in the United Kingdom to all imports and exports.



documents.

(e)
be given, together with members of their families forming part
of their households, the same repatriation facilities in times of international crises as
RI¿FLDOVRIFRPSDUDEOHUDQNRIGLSORPDWLFPLVVLRQVDQG

(d)
have the same freedom of movement in the territory of the
United Kingdom (subject to its laws and regulations concerning zones entry into which
is prohibited or regulated for reasons of national security), and the same treatment in
UHVSHFWRIWUDYHOOLQJIDFLOLWLHVDVLVJHQHUDOO\DFFRUGHGWRRI¿FLDOVRIFRPSDUDEOHUDQN
of diplomatic missions;

(c)
be exempt, together with members of their families forming part
of their households, from national service obligations;

(b)
be exempt, together with members of their family forming part
of their households, from immigration restrictions and alien registration and from
registration formalities for the purposes of immigration control;

(a)
be immune from jurisdiction and legal process, including arrest
and detention, even after termination of their mission or service, in respect of acts
SHUIRUPHG E\ WKHP LQ WKHLU RI¿FLDO FDSDFLW\ LQFOXGLQJ ZRUGV ZULWWHQ RU VSRNHQ E\
them; this immunity shall not apply, however, to civil liability in the case of damage
DULVLQJIURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ\VXFKSHUVRQ

2

1
The Government undertakes to authorize the entry into the United
Kingdom without delay, and without charge for visas, of Persons Connected with the
Bank, and members of their families forming part of their households.

Article 15:

be immune from arrest and detention, and from seizure

Income tax

80

2
In the event that the Bank operates a system for the payment of pensions
RUDQQXLWLHVWRIRUPHU2I¿FHUVDQG(PSOR\HHVRIWKH%DQNWKHSURYLVLRQVRISDUDJUDSK
1 of this Article shall not apply to such pensions or annuities.



7KH'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQN
VKDOO EH VXEMHFW WR DQ LQWHUQDO HIIHFWLYH WD[ LPSRVHG E\ WKH %DQN IRU LWV EHQH¿W RQ
salaries and emoluments paid by the Bank. From the date on which this tax is applied
such salaries and emoluments shall be exempt from United Kingdom income tax, but
the Government shall retain the right to take these salaries and emoluments into account
for the purpose of assessing the amount of taxation to be applied to income from other
sources.

Article 16:

7
The privileges and immunities in this Article shall not apply to
Representatives of the United Kingdom nor the members of their delegations.

6
The privileges and immunities set out in paragraphs 2(b), 2(c), 2(e), 3,
4 and 5 shall not apply to Persons Connected with the Bank who are nationals of the
United Kingdom and the privileges and immunities set out in paragraphs 2(e), 3, 4 and
5 shall not apply to Persons Connected with the Bank who are permanent residents of
the United Kingdom.

5
In addition to the privileges and immunities set out in paragraph 2, the
3UHVLGHQWDQG¿YH  9LFH3UHVLGHQWVVKDOOHQMR\WKHVDPHSULYLOHJHVDQGLPPXQLWLHVDV
are accorded to diplomatic agents, in accordance with international law supplemented
by practice in the United Kingdom.

(b)
The provisions of this Article in respect of Governors, Alternate
Governors, Temporary Alternate Governors, Directors, Alternate Directors, Temporary
Alternate Directors and Representatives of Members shall be applicable irrespective of
the relations existing between the Governments which those persons represent and the
Government of the United Kingdom, and are without prejudice to any special immunities
to which such persons may otherwise be entitled.

(iii)
of their personal baggage.

(ii)
have the same customs facilities as regards their personal
baggage as are accorded to diplomatic agents; and

(i)
have the right to use codes and to receive documents or
correspondence by special courier or diplomatic bag;

4
(a)
In addition to the privileges and immunities set out in paragraph
2, Governors, Alternate Governors, and Representatives of Members shall:
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Opportunity to take employment

Objects of immunities, privileges and exemptions: Waiver

81

2
Privileges and immunities accorded to Representatives of Members
and members of Delegations under Article 15 are provided in order to assure complete
independence in the exercise of their functions, and may be waived by the member
concerned.

1
The immunities, privileges and exemptions conferred under this
Agreement are granted in the interests of the Bank. The Board of Directors may waive
to such extent and upon such conditions as it may determine any of the immunities,
privileges and exemptions conferred under this Agreement in cases where such action
would, in its opinion, be appropriate in the best interests of the Bank. The President shall
have the right and duty to waive any immunity, privilege or exemption in respect of any
2I¿FHURU(PSOR\HHRIWKH%DQNRUH[SHUWSHUIRUPLQJVHUYLFHVIRUWKH%DQNRWKHUWKDQ
the President or a Vice-President, where, in his or her opinion, the immunity, privilege
or exemption would impede the course of justice and can be waived without prejudice to
the interests of the Bank. In similar circumstances and under the same conditions, the
Board of Directors shall have the right and the duty to waive any immunity, privilege or
exemption in respect of the President and each Vice-President.

Article 19:

2
The spouses and members of the family forming part of the household of
WKRVH'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQNDQGH[SHUWV
performing services for the Bank shall be accorded opportunity to take employment in
the United Kingdom.

Article 18:

Co-operation

0RGL¿FDWLRQ

Settlement of disputes

82

1
Any dispute between the Government and the Bank concerning the
interpretation or application of this Agreement, which is not settled by negotiation
RURWKHUDJUHHGPRGHRIVHWWOHPHQWVKDOOEHUHIHUUHGIRU¿QDOGHFLVLRQWRDQDUELWUDO
tribunal of three arbitrators, to be constituted for each individual case in the following
way. Within two months of the receipt of the request for arbitration, the Bank and
the Government each shall appoint one member of the tribunal. The two members so
appointed shall then select a third arbitrator who is not a national of the United Kingdom.
That third arbitrator shall be President of the tribunal.

Article 23:

At the request either of the Government or of the Bank, consultation shall take
SODFHUHVSHFWLQJWKHLPSOHPHQWDWLRQPRGL¿FDWLRQRUH[WHQVLRQRIWKLV$JUHHPHQW$Q\
XQGHUVWDQGLQJPRGL¿FDWLRQRUH[WHQVLRQPD\EHJLYHQHIIHFWE\DQ([FKDQJHRI1RWHV
between authorized representatives of the Government and of the President.

$UWLFOH

2
Nothing in this Agreement shall affect the right of the Government to
take precautions necessary for the security of the United Kingdom. If the Government
considers it necessary to apply the preceding sentence, it shall approach the Bank as
rapidly as circumstances allow in order to determine by mutual agreement the measures
necessary to protect the interests of the Bank. The Bank shall collaborate to avoid any
prejudice to the security of the United Kingdom.

1
The Bank shall co-operate at all times with the appropriate authorities
of the United Kingdom in order to prevent any abuse of the immunities, privileges,
exemptions and facilities provided for in this Agreement.

Article 21:



7KH*RYHUQPHQWVKDOOLVVXHWRDOO2I¿FHUVDQG(PSOR\HHVRIWKH%DQN
RQQRWL¿FDWLRQRIWKHLUDSSRLQWPHQWDFDUGEHDULQJWKHSKRWRJUDSKRIWKHKROGHUDQG
LGHQWLI\LQJKLPRUKHUDVDQ2I¿FHURU(PSOR\HHRIWKH%DQN

1RWL¿FDWLRQRIDSSRLQWPHQWV&DUGV



7KH%DQNVKDOOQRWHPSOR\DVDQ2I¿FHURU(PSOR\HHRIWKH%DQNDQ\
person who is present in the United Kingdom at the time of such employment without
taking all reasonable steps to ascertain that such person is not present in the United
Kingdom in violation of the relevant immigration laws or is not subject to a prohibition
thereunder from taking up employment in the United Kingdom. If the Government
determines that any person employed by the Bank was at the time of taking up his
employment in violation of the immigration laws or was subject to such a prohibition,
the Bank and the Government shall consult with a view to agreeing on the appropriate
remedy, including, where appropriate, termination of such employment.

$UWLFOH


7KH%DQNVKDOOLQIRUPWKH*RYHUQPHQWZKHQDQ2I¿FHURU(PSOR\HH
of the Bank or an expert performing services for the Bank takes up or relinquishes his
or her duties. Furthermore, the Bank shall from time to time send to the Government
D OLVW RI DOO VXFK 2I¿FHUV (PSOR\HHV RI WKH %DQN DQG H[SHUWV ,W VKDOO LQ HDFK FDVH
indicate whether or not the individual concerned is a national of the United Kingdom or
permanently resident in the United Kingdom.

Social security

From the date on which the Bank establishes or joins a social security scheme,
WKH 'LUHFWRUV $OWHUQDWH 'LUHFWRUV 2I¿FHUV DQG (PSOR\HHV RI WKH %DQN VKDOO ZLWK
respect to services rendered for the Bank be exempt from the provisions of any social
security scheme established by the United Kingdom.

Article 17:
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This Agreement shall enter into force on signature.

Final provisions, entry into force and termination

John Major

Jacques Attali

83

For the Government of the United
Kingdom of Great Britain and
Northern Ireland

For the European Bank for
Reconstruction and Development

Done in duplicate at London on the 15th day of April 1991.

In witness whereof, the respective representatives, duly authorized thereto, have
signed this Agreement.

2
This Agreement may be terminated by agreement between the
*RYHUQPHQWDQGWKH%DQN,QWKHHYHQWRIWKH3ULQFLSDO2I¿FHRIWKH%DQNEHLQJPRYHG
from the territory of the United Kingdom, this Agreement shall cease to be in force
after the period reasonably required for such transfer and the disposal of the property of
the Bank in the United Kingdom.

1

Article 24:

4
The costs of the tribunal shall be shared equally between the Bank and
the Government, unless the tribunal decides otherwise.



7KH GHFLVLRQV RI WKH WULEXQDO VKDOO EH ¿QDO DQG ELQGLQJ 7KH WULEXQDO
shall adopt its own rules of procedure, and in this respect shall be guided by the Rules
of Procedure for Arbitration Proceedings of the International Centre for Settlement of
Investment Disputes established by the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, done at Washington D.C. on
18th March 1965.



,IZLWKLQWKUHHPRQWKVIURPWKHGDWHRIQRWL¿FDWLRQRIWKHUHTXHVWIRU
arbitration, the necessary appointments have not been made, either the Government
or the Bank may, in the absence of any other agreement, invite the President of the
International Court of Justice to make the necessary appointments. If the President is
a national of the United Kingdom or if he is otherwise prevented from discharging the
said function, the Vice-President shall be invited to make the necessary appointments.
If the Vice-President is a national of the United Kingdom or if he too is prevented from
discharging the said function, the member of the International Court of Justice next
in seniority who is not a national of the United Kingdom shall be invited to make the
necessary appointments.

Agreement between the
International Committee of the Red Cross and the
Swiss Federal Council to determine the legal status of
the Committee in Switzerland, 1993
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Article 5
Immunity from legal process and execution

30-04-1993 Article, International Review of the Red Cross, No. 293

Full text of the headquarters agreement, signed 19 March 1993, between the ICRC and
the government of Switzerland.

the amount invoiced for one same and single purchase exceeds five hundred Swiss francs.

purchase tax shall be granted only for purchases intended for the official use of the Committee, and in so far as

2. The ICRC shall be exempt from indirect federal, cantonal and communal taxation. Exemption from federal

Article 3

Inviolability of premises

the Committee and which is occupied by its services, and to income derived therefrom.

taxation. With regard to immovable property, however, such exemption shall apply only to that which is owned by

1. The ICRC, its assets, income and other property shall be exempt from direct federal, cantonal and communal

Fiscal position

The Swiss Federal Council guarantees the ICRC independence and freedom of action.

Freedom of action of the ICRC

Article 2

Statutes of the International Red Cross and Red Crescent Movement.

Article 6

execution, expropriation or requisition.

functions are laid down in the Geneva Conventions of 1949 and the Additional Protocols of 1977 and in the

purposes, wherever they may be and by whomsoever they may be held, shall be immune from any measure of

International Committee of the Red Cross (hereinafter referred to as the Committee or the ICRC), whose

2. The buildings or parts of buildings, the adjoining ground and the assets owned by the ICRC or used by it for its

g) in respect of execution of a settlement by arbitration pursuant to Article 22 of the present agreement.

f) in respect of a counter-claim directly related to principal proceedings brought by the ICRC; and

paragraph 1, of the present agreement;

e) in respect of a dispute between the ICRC and the pension fund or provident fund referred to in Article 10,

of its staff;

d) in respect of seizure, by court order, of salaries, wages and other emoluments owed by the ICRC to a member

The Federal Council recognizes the international juridical personality and the legal capacity in Switzerland of the

Personality

Article 1

I. STATUS, PRIVILEGES AND IMMUNITIES OF THE ICRC

have agreed on the following provisions:

in a headquarters agreement,

wishing to determine the legal status of the Committee in Switzerland and, to that end, to regulate their relations

on the other,

c) in respect of a dispute, on relations of service, between the Committee and its staff, former staff or their rightful

the Swiss Federal Council,
claimants;

it or circulating on its behalf;

b) in respect of civil liability proceedings brought against the ICRC for damage caused by any vehicle belonging to

authorized representative;

a) in so far as this immunity is formally waived, in a specific case, by the President of the ICRC or his duly

1. In the conduct of its business, the ICRC shall enjoy immunity from legal process and execution, except:

and

on the one hand,

The International Committee of the Red Cross,

be inviolable at all times, wherever they may be.

The archives of the ICRC and, in general, all documents and data media belonging to it or in its possession shall

Inviolability of archives

Article 4

waive this right of inviolability.

express consent of the Committee. Only the President or his duly authorized representative shall be competent to

Agreement between the International Committee of the Red
Cross and the Swiss Federal Council to determine the legal
status of the Committee in Switzerland

International Committee of the Red Cross

The buildings or parts of buildings and the adjoining ground used for the purposes of the ICRC, by whomsoever
they may be owned, shall be inviolable. No agent of the Swiss public authority may enter them without the
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b) inviolability for all papers and documents.
Article 12
Privileges and immunities granted to staff not of Swiss nationality

Article 8

Free disposal of funds

The Committee may receive, hold, convert and transfer funds of any kind, gold, any currency, specie and other

b) be immune, together with their spouses and relatives dependent on them, from immigration restrictions and

1. The ICRC shal l enjoy for its official communications treatment not less favourable than that accorded to the

1. In a limited number of cases, leave of absence from military service (leave for foreign countries) may be
granted to Swiss staff holding executive office at ICRC headquarters; persons granted such leave shall be
dispensed from compulsory training service, inspections and shooting practice.

the ICRC itself with regard to their movable property. Funds set up after the entry into force of the present

authorities.

Military service of Swiss staff

agreement shall enjoy the same privileges and immunities, subject to the agreement of the competent Federal

devoted to its official purposes, shall be given the benefit of the same exemptions, privileges and immunities as

2. Funds and foundations, with or without separate legal status, administered under the auspices of the ICRC and

Article 14

driven by them or in the event of offences under federa l road traffic regulations punishable by fine.

exemptions, privileges and immunities as the ICRC itself with regard to its movable property.

event of civil liability proceedings brought against them for damage caused by any vehicle belonging to them or

the members of the Committee or ICRC staff shall, with or without separate legal status, be accorded the same

The persons referred to in Article 11 of the present agreement shall not enjoy immunity from legal process in the

Exceptions to immunity from legal process and execution

Article 13

contributions and unemployment and accident insurance contributions.

c) remain subject to the law on old-age and survivors'insurance and continue to pay AVS/AI/APG [4 ]

facilities as are accorded to officials of the international organizations;

d) be given, together with their relatives dependent on them and their domestic staff, the same repatriation

and in other countries as are accorded to officials of the other international organizations;

c) be accorded the same privileges in respect of exchange and transfer facilities for their assets in Switzerland

1. Any pension fund or provident fund established by the ICRC and officially operating on behalf of the President,

Pension fund

Article 10

PTT. [3 ]

4. Operation of telecommunication installations must be coordinated from the technical standpoint with the Swiss

communications of the ICRC.

3. No censorship shall be applied to the duly authenticated official correspondence and other official

identified courier or bags which shall have the same privileges and immunities as diplomatic couriers and bags.

2. The ICRC shall have the right to dispatch and receive its correspondence, including data media, by duly

Convention of 6 November 1982. [2 ]

aliens'registration;

a) be exempt from national service obligations in Switzerland;

Communications

international organizations in Switzerland, to the extent compatible with the International Telecommunication

shall:

Article 9

In addition to the privileges and immunities mentioned in Article 11, ICRC staff who are not of Swiss nationality

acts performed in the exercise of their functions;

such organizations and of special Missions of foreign States. [1 ]

securities, and may dispose of them freely both within Switzerland and in its relations with other countries.

a) immunity from legal process, even when they are no longer in office, in respect of words spoken or written and

13 November 1985 on the customs privileges of international organizations, of the States in their relations with

enjoy the following privileges and immunities:

The President and the members of the Committee, and ICRC staff and experts, irrespective of nationality, shall

Customs position

The customs clearance of articles intended for the official use of the ICRC shall be governed by the Ordinance of

and experts

Article 7

Privileges and immunities granted to the President and the members of the Committee and to ICRC staff

Article 11

4. If necessary, the exemptions mentioned above may be applied by way of reimbursement at the request of the

ICRC and in accordance with a procedure to be determined by the ICRC and the competent Swiss authorities.

II. PRIVILEGES AND IMMUNITIES GRANTED TO PERSONS SERVING THE ICRC IN AN OFFICIAL
CAPACITY

3. The ICRC shall be exempt from all federal, cantonal and communal charges which do not represent charges

for specific services rendered.
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The Federal Department of Foreign Affairs is the Swiss authority which is entrusted with the execution of this

Entry, stay and departure

1. Any divergence of opinion concerning the application or interpretation of this agreement which has not been

Identity cards

Article 19

immunities provided for in this agreement.

secure the observance of police regulations and prevent any abuse in connection with the privileges and

The ICRC and the Swiss authorities shall cooperate at all times to facilitate the proper administration of justice,

Prevention of abuses

Article 18

post held.

indicating for each person the date of birth, nationality, residence in Switzerland or in another country, and the

Committee and staff of the ICRC who are assigned to the organization's headquarters on a lasting basis,

2. The ICRC shall transmit regularly to the Federal Department of Foreign Affairs a list of the members of the

cantonal and communal authorities.

by the Federal Department of Foreign Affairs and the ICRC, shall serve to identif y the holder vis-à-vis all federal,

Committee and each staff member, an identity card bearing the photograph of the holder. This card, authenticated

Article 23

7. The arbitration award shall be binding on the parties to the dispute.

6. The tribunal shall lay down its own procedure.

5. The tribunal shall he seized of a dispute by either party by petition.

is unavailable, by the Vice-President, or if he in turn is unavailable, by the longest-serving member of the Court.

at the request of the members of the tribunal, by the President of the International Court of Justice or, if the latter

4. In the event of disagreement between the members on the choice of chairman, the chairman shall be chosen,

3. The members so appointed shall choose their chairman.

2. The Swiss Federal Council and the ICRC shall each appoint one member of the tribunal.

composed of three members, including the chairman thereof.

settled by direct negotiations between the parties may be submitted by either party to an arbitral tribunal

Settlement of disputes

Article 17

1. The Federal Department of Foreign Affairs shall give the ICRC, for the President, each member of the

Article 22

from Swiss territory of persons, irrespective of their nationality, serving the ICRC in an official capacity.

agreement.

Execution

Article 16

The Swiss authorities shall take all necessary measures to facilitate the entry into, the stay in, and the departure

Article 21

IV. FINAL PROVISIONS

acts or omissions of the ICRC or its staff.

Switzerland shall not incur, by reason of the activity of the ICRC on its territory any international responsibility for

Non-responsibility of Switzerland

Article 20

III. NON-RESPONSIBILITY OF SWITZERLAND

immunity has not been waived under the provisions of Article 15.

b) disputes involving any ICRC staff member who by reason of his or her official position enjoys immunity, if such

character;

a) disputes arising out of contracts to which the ICRC is or becomes party and other disputes of a private law

The ICRC shall make provision for appropriate modes of settlement of:

Disputes of a private nature

Committee members.

ICRC. The Assembly of the Committee shall have the power to waive the immunity of the President or of the

that such immunity would impede the course of justice and could be waive without prejudice to the interests of the

2. The President of the ICRC must waive the immunity of staff member or expert in any case where he considers

and the complete independence of the persons concerned in discharging their duties.

benefits on those concerned. They are established solely to ensure, at all times, the free functioning of the ICRC

1. The privileges and immunities provided for in the present agreement are not designed to confer any personal

Object of immunities

Article 15

the institution to continue its work even during a period of mobilization.

3. Finally, a limited number of dispensations from active service will be granted to ICRC staff in order to enable

them favourable consideration.

the Federal Department of Foreign Affairs for trans-mission to the Federal Military Department, which will give

providing all due reasons and counter-signed by the staff member concerned, may be submitted by the ICRC to

2. For the other Swiss staff of the ICRC, applications for dispensation from or rescheduling of training service,
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4. Old-age, survivors', disability and loss of earnings insurance (ed.).

René Felber

Department of Foreign Affairs

The President:

Cornelio Sommaruga

The Head of the Federal

Committee of the Red Cross

3. PTT - Post, Telegraph and Telephones (ed.)

2. RS 0.784.16

1. RS 631.145.0

Notes

For the Swiss Federal Council

For the International

Done at Berne, on 19 March 1993, in two copies in French.

The present agreement enters into force on the date of its signature.

Entry into force

Article 25

The present agreement may be denounced by either party, giving two years'notice in writing.

Denunciation

Article 24

Last update: 30-11-10

2. In this event, the two parties shall consult each other concerning the amendments to be made to its provisions.

1. The present agreement may be revised at the request of either party.

Revision

Constitutive Act of the African Union, 2000
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29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

The President of the People's Democratic Republic of Algeria
The President of the Republic of Angola
The President of the Republic of Benin
The President of the Republic of Botswana
The President of Burkina Faso
The President of the Republic of Burundi
The President of the Republic of Cameroon
The President of the Republic of Cape Verde
The President of the Central African Republic
The President of the Republic of Chad
The President of the Islamic Federal Republic of the Comoros
The President of the Republic of the Congo
The President of the Republic of Cote d'Ivoire
The President of the Democratic Republic of Congo
The President of the Republic of Djibouti
The President of the Arab Republic of Egypt
The President of the State of Eritrea
The Prime Minister of the Federal Democratic Republic of Ethiopia
The President of the Republic of Equatorial Guinea
The President of the Gabonese Republic
The President of the Republic of The Gambia
The President of the Republic of Ghana
The President of the Republic of Guinea
The President of the Republic of Guinea Bissau
The President of the Republic of Kenya
The Prime Minister of Lesotho
The President of the Republic of Liberia
The Leader of the 1st of September Revolution of the Great Socialist People's
Libyan Arab Jamahiriya
The President of the Republic of Madagascar
The President of the Republic of Malawi
The President of the Republic of Mali
The President of the Islamic Republic of Mauritania
The Prime Minister of the Republic of Mauritius
The President of the Republic of Mozambique
The President of the Republic of Namibia
The President of the Republic of Niger
The President of the Federal Republic of Nigeria
The President of the Republic of Rwanda
The President of the Sahrawi Arab Democratic Republic

We, Heads of State and Government of the Member States of the Organization of African
Unity (OAU):

CONSTITUTIVE ACT OF THE AFRICAN UNION

1

The President of the Republic of Sao Tome and Principe
The President of the Republic of Senegal
The President of the Republic of Seychelles
The President of the Republic of Sierra Leone
The President of the Republic of Somalia
The President of the Republic of South Africa
The President of the Republic of Sudan
The King of Swaziland
The President of the United Republic of Tanzania
The President of the Togolese Republic
The President of the Republic of Tunisia
The President of the Republic of Uganda
The President of the Republic of Zambia
The President of the Republic of Zimbabwe

GUIDED by our common vision of a united and strong Africa and by the need to build a
partnership between governments and all segments of civil society, in particular women,
youth and the private sector in order to strengthen solidarity and cohesion among our
peoples;

CONVINCED of the need to accelerate the process of implementing the Treaty
establishing the African Economic Community in order to promote the socio-economic
development of Africa and to face more effectively the challenges posed by
globalization;

DETERMINED to take up the multifaceted challenges that confront our continent and
peoples in the light of the social, economic and political changes taking place in the
world;

CONSIDERING that since its inception, the Organization of African Unity has played a
determining and invaluable role in the liberation of the continent, the affirmation of a
common identity and the process of attainment of the unity of our Continent and has
provided a unique framework for our collective action in Africa and in our relations with
the rest of the world;

RECALLING the heroic struggles waged by our peoples and our countries for political
independence, human dignity and economic emancipation;

CONSIDERING the principles and objectives stated in the Charter of the Organization of
African Unity and the Treaty establishing the African Economic Community;

INSPIRED by the noble ideals which guided the founding fathers of our Continental
Organization and generations of Pan-Africanists in their determination to promote unity,
solidarity, cohesion and cooperation among the peoples of Africa and African States;

40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
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Article 1
Definitions

"OAU" means the Organization of African Unity;

"Member State" means a Member State of the Union;

"Executive Council" means the Executive Council of Ministers of the Union;

"Court " means the Court of Justice of the Union;

"Council" means the Economic, Social and Cultural Council of the Union;

Establish the necessary conditions which enable the continent to play its rightful
role in the global economy and in international negotiations;
Promote sustainable development at the economic, social and cultural levels as
well as the integration of African economies;

(j)

Promote and protect human and peoples' rights in accordance with the African
Charter on Human and Peoples' Rights and other relevant human rights
instruments;

Promote democratic principles and institutions, popular participation and good
governance;

Promote peace, security, and stability on the continent;

Encourage international cooperation, taking due account of the Charter of the
United Nations and the Universal Declaration of Human Rights;

Promote and defend African common positions on issues of interest to the
continent and its peoples;

(i)

(h)

(g)

"Charter" means the Charter of the OAU;

(e)

(d)

Accelerate the political and socio-economic integration of the continent;

Defend the sovereignty, territorial integrity and independence of its Member
States;

(b)

(c)

Achieve greater unity and solidarity between the African counties and the peoples
of Africa;

(a)

The objectives of the Union shall be to:

Article 3
Objectives

The African Union is hereby established in accordance with the provisions of this Act.

Article 2
Establishment

'Union" means the African Union established by the present Constitutive Act.

(f)

"Committee" means a Specialized Technical Committee of the Union;

4

"Parliament" means the Pan-African Parliament of the Union;

"Assembly" means the Assembly of Heads of State and Government of the Union;

"AEC" means the African Economic Community;

"Act" means the present Constitutive Act;

In this Constitutive Act:

HAVE AGREED AS FOLLOWS:

RECALLING the Declaration which we adopted at the Fourth Extraordinary Session of
our Assembly in Sirte, the Great Socialist People's Libyan Arab Jamahiriya, on 9.9. 99, in
which we decided to establish an African Union, in conformity with the ultimate
objectives of the Charter of our Continental Organization and the Treaty establishing the
African Economic Community;

FURTHER DETERMINED to take all necessary measures to strengthen our common
institutions and provide them with the necessary powers and resources to enable them
discharge their respective mandates effectively;

DETERMINED to promote and protect human and peoples' rights, consolidate
democratic institutions and culture, and to ensure good governance and the rule of law;

CONSCIOUS of the fact that the scourge of conflicts in Africa constitutes a major
impediment to the socio-economic development of the continent and of the need to
promote peace, security and stability as a prerequisite for the implementation of our
development and integration agenda;

3
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Coordinate and harmonize policies between existing and future Regional
Economic Communities for the gradual attainment of the objectives of the Union;

Advance the development of the continent by promoting research in all fields, in
particular in science and technology;

Work with relevant international partners in the eradication of preventable
diseases and the promotion of good health on the continent.

(l)

(m)

(n)

Participation of the African peoples in the activities of the Union;

Establishment of a common defence policy for the African Continent;

Peaceful resolution of conflicts among Member States of the Union through such
appropriate means as may be decided upon by the Assembly;

Prohibition of the use of force or threat to use force among Member States of the
Union;

Non-interference by any Member State in the internal affairs of another;

The right of the Union to intervene in a Member State pursuant to a decision of
the Assembly in respect of grave circumstances, namely war crimes, genocide and
crimes against humanity;

Peaceful co-existence of Member States and their right to live in peace and
security;

The right of Member States to request intervention from the Union in order to
restore peace and security;

Promotion of self-reliance within the framework of the Union;

(d)

(e)

(f)

(g)

(h)

(i)

(j)

(k)

Respect of borders existing on achievement of independence;

(b)

(c)

Sovereign equality and interdependence among Member States of the Union;

(a)

The Union shall function in accordance with the following principles:

Article 4
Principles

Promote cooperation in all fields of human activity to raise the living standards of
African peoples;

(k)

5

Promotion of social justice to ensure balanced economic development;

(n)

The Assembly of the Union;
The Executive Council;
The Pan-African Parliament;
The Court of Justice;
The Commission;
The Permanent Representatives Committee;
The Specialized Technical Committees;
The Economic, Social and Cultural Council;
The Financial Institutions;

The Assembly shall meet at least once a year in ordinary session. At the request
of any Member State and on approval by a two-thirds majority of the Member
States, the Assembly shall meet in extraordinary session.

The Assembly shall be the supreme organ of the Union.

2.
3.

The Assembly shall be composed of Heads of States and Government or their
duly accredited representatives.

Article 6
The Assembly

Other organs that the Assembly may decide to establish.

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

The organs of the Union shall be:

Article 5
Organs of the Union

Condemnation and rejection of unconstitutional changes of governments.

1.

2,

1.

(p)

Respect for the sanctity of human life, condemnation and rejection of impunity
and political assassination, acts of terrorism and subversive activities;

Respect for democratic principles, human rights, the rule of law and good
governance;

(m)

(o)

Promotion of gender equality;

(l)

6
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1.

Determine the common policies of the Union;

Receive, consider and take decisions on reports and recommendations
from the other organs of the Union;

Consider requests for Membership of the Union;

Establish any organ of the Union;

Monitor the implementation of policies and decisions of the Union as well
as ensure compliance by all Member States;

Adopt the budget of the Union;

Give directives to the Executive Council on the management of conflicts,
war and other emergency situations and the restoration of peace;

(a)

(b)

(c)

(d)

(e)

(f)

(g)

The functions of the Assembly shall be to:

Article 9
Powers and Functions of the Assembly

Article 12
Rules of Procedure of the Executive Council

Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Executive Council.

The Executive Council shall take its decisions by consensus or, failing which, by
a two-thirds majority of the Member States. However, procedural matters,
including the question of whether a matter is one of procedure or not, shall be
decided by a simple majority.

Article 11
Decisions of the Executive Council

1.

The Executive Council shall co-ordinate and take decisions on policies in areas of
common interest to the Member States, including the following:

Article 13
Functions of the Executive Council

The Executive Council shall adopt its own Rules of Procedure.

2.

1.

Council shall meet at least twice a year in ordinary session. It shall also meet in
an extra-ordinary session at the request of any Member State and upon approval
by two-thirds of all Member States.

2.

Article 8
Rules of Procedure of the Assembly

The Assembly shall adopt its own Rules of Procedure.

The Executive Council shall be composed of the Ministers of Foreign Affairs or
such other Ministers or Authorities as are designated by the Governments of
Member States.

1.

Article 10
The Executive Council

Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Assembly.

The Assembly may delegate any of its powers and functions to any organ of the
Union.

Appoint the Chairman of the Commission and his or her deputy or
deputies and Commissioners of the Commission and determine their
functions and terms of office.

(i)

2.

2.

Appoint and terminate the appointment of the judges of the Court of
Justice;

(h)

The Assembly shall take its decisions by consensus or, failing which, by a twothirds majority of the Member States of the Union. However, procedural matters,
including the question of whether a matter is one of procedure or not, shall be
decided by a simple majority.

Article 7
Decisions of the Assembly

The Office of the Chairman of the Assembly shall be held for a period of one year
by a Head of State or Government elected after consultations among the Member
States.

8

1.

4.

7
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Food, agricultural and animal resources, livestock production and forestry;
Water resources and irrigation;

Environmental protection, humanitarian action and disaster response and
relief;

Transport and communications;

Insurance;

Education, culture, health and human resources development;

Science and technology;

Nationality, residency and immigration matters;

Social security, including the formulation of mother and child care
policies, as well as policies relating to the disabled and the handicapped;

(c)
(d)

(e)

(f)

(g)

(h)

(i)

(j)

(k)

1.

The Executive Council may delegate any of its powers and functions mentioned
in paragraph 1 of this Article to the Specialized Technical Committees established
under Article 14 of this Act.

3.

The Committee on Rural Economy and Agricultural Matters;

The Committee on Monetary and Financial Affairs;

(a)

(b)

There is hereby established the following Specialized Technical Committees,
which shall be responsible to the Executive Council:

Article 14
The Specialized Technical Committees
Establishment and Composition

The Executive Council shall be responsible to the Assembly. It shall consider
issues referred to it and monitor the implementation of policies formulated by the
Assembly.

2.

Establishment of a system of African awards, medals and prizes.

Energy, industry and mineral resources;

(b)

(l)

Foreign trade;

(a)

9

Article 15
Functions of the Specialized Technical Committees

The Specialized Technical Committees shall be composed of Ministers or senior
officials responsible for sectors falling within their respective areas of
competence.

The Assembly shall, whenever it deems appropriate, restructure the existing
Committees or establish other Committees.

Submit to the Executive Council either on its own initiative or at the request of
the Executive Council, reports and recommendations on the implementation of
the provision of this Act; and
Carry out any other functions assigned to it for the purpose of ensuring the
implementation of the provisions of this Act.

(d)

(e)

1.

Ensure the coordination and harmonization of projects and programmes of the
Union;

(c)

Subject to any directives given by the Executive Council, each Committee shall
meet as often as necessary and shall prepare its rules of procedure and submit

Article 16
Meetings

Ensure the supervision, follow-up and the evaluation of the implementation of
decisions taken by the organs of the Union;

Prepare projects and programmes of the Union and submit in to the Executive
Council;

(b)

(a)

Each Committee shall within its field of competence:

3.

2.

The Committee on Health, Labour and Social Affairs; and

(f)

The Committee on Education, Culture and Human Resources.

The Committee on Transport, Communications and Tourism;

(e)

(g)

The Committee on Industry, Science and Technology, Energy, Natural
Resources and Environment;

The Committee on Trade, Customs and Immigration Matters;

(d)

(c)

10
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The composition, powers, functions and organization of the Pan-African
Parliament shall be defined in a protocol relating thereto.

2.

The statute, composition and functions of the Court of Justice shall be defined in a
protocol relating thereto.

2.

There shall be established a Commission of the Union, which shall be the
Secretariat of the Union.

The Commission shall be composed of the Chairman, his or her deputy or
deputies and the Commissioners. They shall be assisted by the necessary staff for
the smooth functioning of the Commission.

The structure, functions and regulations of the Commission shall be determined
by the Assembly.

2.

3.

Article 20
The Commission

The African Central Bank;
The African Monetary Fund;
The African Investment Bank.

1.

(a)
(b)
(c)

The Union shall have the following financial institutions, whose rules and regulations
shall be defined in protocols relating thereto:

Article 19
The Financial Institutions

A Court of Justice of the Union shall be established;

1.

Article 18
The Court of Justice

In order to ensure the full participation of African peoples in the development and
economic integration of the continent, a Pan-African Parliament shall be
established.

1.

Article 17
The Pan-African Parliament

them to the Executive Council for approval.

11

2.

1.

Furthermore, any Member State that fails to comply with the decisions and
policies of the Union may be subjected to other sanctions, such as the denial of
transport and communications links with other Member States, and other
measures of a political and economic nature to be determined by the Assembly.

2.

There may be established such other offices of the Union as the Assembly may,
on the recommendation of the Executive Council, determine.

The Headquarters of the Union shall be in Addis Ababa in the Federal Democratic
Republic of Ethiopia.

Article 24
The Headquarters of the Union

The Assembly shall determine the appropriate sanctions to be imposed on any
Member State that defaults in the payment of its contributions to the budget of the
Union in the following manner: denial of the right to speak at meetings, to vote, to
present candidates for any position or post within the Union or to benefit from any
activity or commitments therefrom.

Article 23
Imposition of Sanctions

The functions, powers, composition and organization of the Economic, Social and
Cultural Council shall be determined by the Assembly.

The Economic, Social and Cultural Council shall be an advisory organ composed
of different social and professional groups of the Member States of the Union.

Article 22
The Economic, Social and Cultural Council

The Permanent Representatives Committee shall be charged with the responsibility
of preparing the work of the Executive Council and acting on the Executive
Council's instructions. It may set up such sub-committees or working groups as it
may deem necessary.

There shall be established a Permanent Representatives Committee. It shall be
composed of Permanent Representatives to the Union and other Plenipotentiaries of
Member States.

1.

2.

1.

2.

1.

Article 21
The Permanent Representatives Committee

12
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Any African State may, at any time after the entry into force of this Act, notify the
Chairman of the Commission of its intention to accede to this Act and to be
admitted as a member of the Union.

The Chairman of the Commission shall, upon receipt of such notification,
transmit copies thereof to all Member States. Admission shall be decided by a
simple majority of the Member States. The decision of each Member State shall
be transmitted to the Chairman of the Commission who shall, upon receipt of the

1.

2.

Article 29
Admission to Membership

This Act shall enter into force thirty (30) days after the deposit of the instruments of
ratification by two-thirds of the Member States of the OAU.

Article 28
Entry into Force

Any Member State of the OAU acceding to this Act after its entry into force shall
deposit the instrument of accession with the Chairman of the Commission.

The instruments of ratification shall be deposited with the Secretary-General of
the OAU.

2.

3.

This Act shall be open to signature, ratification and accession by the Member
States of the OAU in accordance with their respective constitutional procedures.

1.

Article 27
Signature, Ratification and Accession

The Court shall be seized with matters of interpretation arising from the application or
implementation of this Act. Pending its establishment, such matters shall be submitted to
the Assembly of the Union, which shall decide by a two-thirds majority.

4.

3.

2.

1.

2.

1.

Amendments or revisions shall be adopted by the Assembly by consensus or,
failing which, by a two-thirds majority and submitted for ratification by all
Member States in accordance with their respective constitutional procedures.
They shall enter into force thirty (30) days after the deposit of the instruments of
ratification with the Chairman of the Commission by a two-thirds majority of the
Member States.

The Assembly, upon the advice of the Executive Council, shall examine these
proposals within a period of one year following notification of Member States, in
accordance with the provisions of paragraph 2 of this Article.

Proposals for amendment or revision shall be submitted to the Chairman of the
Commission who shall transmit same to Member States within thirty (30) days of
receipt thereof.

Any Member State may submit proposals for the amendment or revision of this
Act.

Article 32
Amendment and Revision

During the period of one year referred to in paragraph 1 of this Article, any
Member State wishing to withdraw from the Union shall comply with the
provisions of this Act and shall be bound to discharge its obligations under this
Act up to the date of its withdrawal.

Any State which desires to renounce its membership shall forward a written
notification to the Chairman of the Commission, who shall inform Member States
thereof. At the end of one year from the date of such notification, if not
withdrawn, the Act shall cease to apply with respect to the renouncing State,
which shall thereby cease to belong to the Union.

Article 31
Cessation of Membership

Governments which shall come to power through unconstitutional means shall not be
allowed to participate in the activities of the Union.

Article 30
Suspension

The working languages of the Union and all its institutions shall be, if possible, African
languages, Arabic, English, French and Portuguese.

Article 26
Interpretation

required number of votes, communicate the decision to the State concerned.

14

Article 25
Working Languages
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Upon the entry into force of this Act, all necessary measures shall be undertaken
to implement its provisions and to ensure the establishment of the organs provided
for under the Act in accordance with any directives or decisions which may be
adopted in this regard by the Parties thereto within the transitional period
stipulated above.

Pending the establishment of the Commission, the OAU General Secretariat shall
be the interim Secretariat of the Union.

3.

4.

Done at Lomé, Togo, this 11th day of July, 2000.

IN WITNESS WHEREOF, WE have adopted this Act.

This Act, drawn up in four (4) original texts in the Arabic, English, French and
Portuguese languages, all four (4) being equally authentic, shall be deposited with
the Secretary-General of the OAU and, after its entry into force, with the
Chairman of the Commission who shall transmit a certified true copy of the Act to
the Government of each signatory State. The Secretary-General of the OAU and
the Chairman of the Commission shall notify all signatory States of the dates of
the deposit of the instruments of ratification or accession and shall upon entry into
force of this Act register the same with the Secretariat of the United Nations.

The provisions of this Act shall take precedence over and supersede any
inconsistent or contrary provisions of the Treaty establishing the African
Economic Community.

2.

5.

This Act shall replace the Charter of the Organization of African Unity.
However, the Charter shall remain operative for a transitional period of one year
or such further period as may be determined by the Assembly, following the entry
into force of the Act, for the purpose of enabling the OAU/AEC to undertake the
necessary measures regarding the devolution of its assets and liabilities to the
Union and all matters relating thereto.

1.

Article 33
Transitional Arrangements and Final Provisions

15
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the granting of privileges, immunities and facilities;

the granting of financial subsidies and the provision of other support measures.

a.

b.

This Act regulates, in the sphere of host state policy:

AS 2007 6637
1
SR 101
2
BBl 2006 8017

1

The Confederation may grant privileges, immunities and facilities to the following
institutional beneficiaries:

1

Art. 2

Section 1: Beneficiaries

Chapter 2: Privileges, Immunities and Facilities

Privileges, immunities, facilities, and financial subsidies arising under international
law or other federal statutes are unaffected.

2

1

Art. 1

Chapter 1: Subject Matter

The Federal Assembly of the Swiss Confederation,
on the basis of Article 54 paragraph 1, of the Federal Constitution,1
and having considered the Dispatch to Parliament of the Federal Council dated
13 Semptember 2006,2
decrees:

of 22 June 2007 (Status as at 1 January 2008)

("Host State Act", "HSA")

Federal Act
on the Privileges, Immunities and Facilities and the
Financial Subsidies granted by Switzerland as a Host State

English is not an official language of the Swiss Confederation. This translation is
provided for information purposes only and has no legal force.
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consular posts;

d.
e.

arbitration tribunals;

l.
m. other international bodies.

independent commissions;
international courts;

i.
k.

secretariats or other bodies established under an international treaty;

h.
j.

special missions;
international conferences;

g.

eminent persons carrying out an international mandate;
individuals entitled to accompany one of the individual beneficiaries referred
to in letters a or b, including private household employees.

b.
c.

2

1

Content

exemption from direct taxes;
exemption from indirect taxes;
exemption from customs duties and other import taxes;
freedom to acquire, receive, hold, transfer and convert funds, currencies,
cash and other movable property;

d.
e.
f.

immunity from legal proceedings and the enforcement of judgments;

b.
c.

inviolability of the person, premises, property, archives, documents, correspondence and diplomatic bag;

a.

The privileges and immunities include:

Art. 3

Section 2: Content, Scope of Application and Duration

individuals who, whether on a permanent or a temporary basis, are called to
act in an official capacity at one of the institutional beneficiaries referred to
in paragraph 1 above;

a.

The Confederation may grant privileges, immunities and facilities to the following
natural persons ("individual beneficiaries"):

2

diplomatic missions;

c.

permanent missions or other representations to intergovernmental organisations;

quasi-governmental international organisations;

b.

International Organisations

f.

intergovernmental organisations;
international institutions;

a.

192.12
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exemption from all personal services, from all public service and from all
military duties or obligations of any kind.

j.

the procedures for access to the employment market for the individual beneficiaries referred to in Article 2, paragraph 2, letters a and c above;

the right to use a flag and an emblem;

the right to issue laissez passer and to have them accepted as travel documents by the Swiss authorities;

facilities of registration of vehicles.

a.

b.

c.

d.

The facilities include:

exemption from Swiss entry and residence requirements;

i.

Scope of application

the beneficiary’s legal status and the importance of its role in international
relations.

b.

3

The Federal Council shall issue regulations on entry into Switzerland, residence
and work for the individual beneficiaries referred to in Article 2, paragraph 2, subject to what is permissible under international law.

5

Exemption from customs duties and other import taxes may be granted to all the
beneficiaries referred to in Article 2.

4

Exemption from indirect taxes may be granted to all beneficiaries referred to in
Article 2 above. However, individual beneficiaries within the meaning of Article 2
paragraph 2 shall be exempted from value added tax and mineral oil tax only if they
hold diplomatic status.

3

Exemption from direct taxes may be granted to all the beneficiaries referred to in
Article 2 above. However, in the case of individual beneficiaries within the meaning
of Article 2, paragraph 2 who are Swiss nationals, the exemption shall be granted
only if the institutional beneficiary to which they are called has adopted an internal
tax system of its own, provided that this condition is in accordance with international law.

2

international law, Switzerland’s international obligations, and international
practice;

a.

The personal and material scope of application of the privileges, immunities and
facilities shall be determined case by case in the light of:

1

Art. 4

The Federal Council may accord additional facilities of a more minor nature than
those set out in paragraph 2 above.

3

2

freedom of communication, movement and travel;

exemption from the Swiss social security system;

h.

192.12

g.
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Duration

International Organisations

General requirements

its presence in Switzerland is of special interest to Switzerland.

d.

enjoys international recognition in the international legal order, and in particular under an international treaty, a resolution of an intergovernmental organisation or a policy document adopted by a group of States.

c.

it operates in two or more States.

c.

4

a.

it is convened under the aegis of an intergovernmental organisation, an international institution, a quasi-governmental international organisation, a secretariat or any other body established by an international treaty, under the
aegis of Switzerland or at the initiative of a group of States; and

An international conference may be accorded privileges, immunities and facilities if:

International conferences

it has structures similar to those of an intergovernmental organisation; and

b.

Art. 9

a majority of its members are states, organisations governed by public law,
or entities performing functions of a governmental nature;

a.

A quasi-governmental international organisation may be accorded privileges, immunities and facilities if:

Quasi-governmental international organisations

performs functions of a governmental nature or functions typically assigned
to an intergovernmental organisation; and

b.

Art. 8

has structures similar to those of an intergovernmental organisation;

a.

An international institution may be accorded privileges, immunities and facilities if
it:

International institutions

its carries out activities in the sphere of international relations; and

Art. 7

its purposes are not for profit and are of international utility;

c.

it has its headquarters or a branch in Switzerland or carries out activities in
Switzerland;

b.

a.

An institutional beneficiary may be accorded privileges, immunities and facilities if:

Art. 6

Section 3: Requirements for Granting Privileges, Immunities and Facilities

The duration of privileges, immunities and facilities may be limited.

Art. 5

192.12
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Independent commissions

International courts

Arbitration tribunals

5

Any other international body may by way of exception be accorded privileges,
immunities and facilities if:

Other international bodies

the parties to the arbitration referred to in letter a above can show a particular need for the arbitration tribunal to sit in Switzerland.

b.

Art. 14

it is established under an arbitration clause in an international treaty or under
an agreement between the subjects of international law who are parties to the
arbitration; and

a.

An arbitration tribunal may be accorded privileges, immunities and facilities if:

Art. 13

An international court may be accorded privileges, immunities and facilities if it is
established under an international treaty or by a resolution of an intergovernmental
organisation or of an international institution.

Art. 12

the granting of privileges, immunities and facilities contributes substantially
to the fulfilment of its mandate.

e.

its mandate is to examine an issue of importance to the international community;

c.

its mandate is limited in time; and

it enjoys broad political and financial support among the international community;

b.

d.

its legitimacy derives from a resolution of an intergovernmental organisation
or of an international institution, or if it was established by a group of States
or by Switzerland;

a.

An independent commission may be accorded privileges, immunities and facilities
if:

Art. 11

Eminent persons carrying out an international mandate

is resident in Switzerland for the duration of the mandate and was not habitually resident in Switzerland prior to its commencement;
does not engage in any gainful activity; and

c.
d.

Acquisition of land and buildings

6

Entry in the land register of an acquisition of land or buildings within the meaning
of paragraph 1 above is conditional on approval having been given in accordance
with paragraph 3 above.

4

The Department shall consult the relevant authority in the canton concerned and
verify that the acquirer is an institutional beneficiary within the meaning of Article 2
paragraph 1, and that the acquisition is for official purposes. It shall then issue a
ruling. Approval of the application is conditional on the necessary authorisations,
i.e. building permits and safety clearance being obtained from the competent authorities.

3

The acquirer must submit an application to the Federal Department of Foreign
Affairs ("the Department") and a copy of the same to the relevant authority in the
canton concerned.

2

Institutional beneficiaries, within the meaning of Article 2 paragraph 1, may acquire land and buildings for the purposes of their official activities. The area of the
property concerned must not exceed what is necessary for those purposes.

1

Art. 16

Chapter 3: Acquisition of Land and Buildings for Official Purposes

needs to be in Switzerland for the purposes of the mandate.

is a foreign national;

b.

e.

executes a mandate that is limited in time and conferred by an intergovernmental organisation, an international institution or a group of States;

a.

An eminent person carrying out an international mandate may by way of exception
be accorded privileges, immunities and facilities if he or she:

Art. 15

it has wide recognition at the international level; and
the granting of privileges, immunities and facilities contributes substantially
to the fulfilment of its mandate.

d.

it plays a key role in an important area of international relations;

it works closely with one or more intergovernmental organisations or international institutions based in Switzerland or with States in carrying out tasks
which are normally the responsibility of those intergovernmental organisations, international institutions or States;

International Organisations

c.

b.

Secretariats or other bodies established by international treaty

Art. 10

A secretariat or other body may be accorded privileges, immunities and facilities if it
is established under an international treaty which assigns to it certain tasks with a
view to the implementation of that treaty.

a.

192.12

a majority of participants represent States, intergovernmental organisations,
international institutions, quasi-governmental international organisations,
secretariats or other bodies established by international treaty.

192.12
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Definitions

192.12

Purposes

further Swiss bids to play host to the beneficiaries referred to in Article 2;

promote activities in the area of host state policy.

c.

d.

associations and foundations whose activities serve the purposes set out in
Article 18.

c.

grants to the institutional beneficiaries referred to in Article 2 paragraph 1,
either directly or via the Building Foundation for International Organisations
(FIPOI) in Geneva, interest-free building loans repayable within 50 years;

financial contributions to international conferences in Switzerland;

b.

c.

7

financial subsidies on a one-off or recurring basis;

a.

Financial subsidies and other support measures provided by the Confederation may
take the form of:

Modalities

international non-governmental organisations (Chapter 5);

b.

Art. 20

the beneficiaries referred to in Article 2;

a.

Financial subsidies and other support measures may be granted to:

Beneficiaries

promote the reputation of Switzerland as a host state;

b.

Art. 19

facilitate the installation, work, integration and security in Switzerland of the
beneficiaries referred to in Article 19;

a.

The aim of financial subsidies and other support measures is in particular to:

Art. 18
Finance

Conditions, procedures and detailed rules

Principles

8

3
4

SR 120
SR 642.11

INGOs are not eligible for the privileges, immunities and facilities contemplated
by this Act.

4

INGOs may be entitled to benefits provided for under other federal acts, in particular the tax exemption provided for under the Federal Act of 14 December 1990 on
Direct Federal Taxation4 and the simplified procedures for the hiring of foreign
personnel provided for under Swiss legislation.

3

The Confederation may facilitate the establishment or the activities of an INGO in
Switzerland subject to the applicable law. It may accord an INGO the financial
subsidies and other support measures provided for under this Act.

2

International non-governmental organisations (INGOs) may establish themselves
in Switzerland in accordance with Swiss law.

1

Art. 24

Chapter 5: International Non-Governmental Organisations

The Federal Council shall lay down the conditions, procedures and detailed rules for
the granting of financial subsidies and other support measures.

Art. 23

The funds necessary to implement this Act will be provided for in the budget. A
guarantee credit will be sought in the case of a commitment for which funding
extends beyond a single budget year.

Art. 22

Due compensation to the cantons

Chapter 4: Financial Subsidies and other Support Measures

instructions to the relevant police authorities to implement further security
measures going beyond those already adopted by Switzerland to meet its security obligations under international law in the Federal Act of 21 March
19973 on Measures to Safeguard Internal Security.

f.

The Confederation may pay due compensation to the cantons for tasks they carry out
under Article 20 letter f that do not fall within their competence under the Federal
Constitution.

the creation of associations or foundations governed by private law and participation in such associations or foundations;

e.

Art. 21

A change of use is deemed an acquisition for these purposes.

one-off or recurring subsidies in-kind such as personnel, premises or equipment;

International Organisations

d.

192.12

Land and buildings for official purposes are buildings or parts of buildings together
with the curtilage thereof which are used for the purpose of carrying out the official
activities of the institutional beneficiary.

3

2

The acquisition of land and buildings is understood to be any acquisition of a title
to a building, part of a building or a piece of land, a right of habitation or a usufruct
to a building or a part thereof, or the acquisition of other rights which confer on the
holder equivalent status to that of owner, such as a long-term lease of land or buildings if the terms of such lease go beyond the scope of practice in civil matters.

1

Art. 17
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Definition

whose members are natural persons of different nationalities or legal persons
formed in accordance with the national laws of different States;

which is genuinely active in several States;

whose objectives are charitable or in the public interest within the meaning
of Article 56, letter g, of the Federal Act of 14 December 19905 on Direct
Federal Taxation;

which operates in conjunction with an intergovernmental organisation or international institution, for example by having observer status at such organisation or institution; and

whose presence in Switzerland is of special interest to Switzerland.

b.

c.

d.

e.

f.

5

2

1

Granting of privileges, immunities and facilities and of financial
subsidies and other support measures

grant the financial subsidies and adopt the other support measures within the
limit of the relevant budget appropriations.

b.

the status of Swiss employees of institutional beneficiaries within the meaning of Article 2 paragraph 1, for the purposes of Swiss social insurance;

the granting of financial subsidies and other support measures, subject to the
budgetary prerogative of the Federal Assembly;

cooperation with neighbouring States in the area of host state policy.

c.

d.

e.

9

the tax treatment of beneficiaries within the meaning of Article 2;

b.

SR 642.11

the granting of privileges, immunities and facilities;

a.

The Federal Council may enter into international treaties concerning:

grant the privileges, immunities and facilities;

a.

The Federal Council shall:

Art. 26

Chapter 6: Powers

with the legal form of an association or a foundation formed in accordance
with Swiss law;

192.12

a.

An INGO, for the purposes of this Act, is an organisation:

Art. 25

Host State Act

to grant financial subsidies of limited duration, to fund international conferences in Switzerland and to provide subsidies in-kind of limited duration in
accordance with Article 20;
to instruct the relevant police authorities to implement further security
measures in accordance with Article 20, letter f.

b.

c.

Terms of employment of individual beneficiaries

to grant privileges, immunities and facilities of limited duration;

a.

Settlement of private-law disputes in cases of immunity from legal
and enforcement proceedings

10

If the privileges, immunities and facilities entail any exception to the tax law of the
canton in which the beneficiary is based, the Federal Council’s decision shall be
taken in consultation with the canton in question.

2

Before entering into any agreement to grant privileges, immunities and facilities
for a duration of not less than one year or unlimited in time, the Federal Council
shall consult with the canton in which the beneficiary is based and with the
neighbouring cantons.

1

Participation of the cantons

disputes involving staff of the institutional beneficiary who enjoy immunity
by reason of their official capacity, unless that immunity is waived.

b.

Art. 29

disputes arising out of contracts to which the institutional beneficiary may
be a party and of other private-law disputes;

a.

When entering into a headquarters agreement with an institutional beneficiary within
the meaning of Article 2 paragraph 1, the Federal Council shall ensure that the
beneficiary adopt appropriate measures with a view to the satisfactory settlement of:

Art. 28

The Federal Council shall, in particular, lay down the basic pay and working
conditions of the private household employees referred to in Article 2 paragraph 2,
as well as the social security arrangements for such employees in the event of illness, accident, invalidity or unemployment, insofar as permissible under international law.

2

The Federal Council may issue standard contracts of employment or otherwise
regulate the conditions of employment in Switzerland of the individual beneficiaries
referred to in Article 2 paragraph 2, insofar as permissible under international law. It
may, in particular, set minimum wages.

1

International Organisations

The Federal Council may delegate to the Department the power:

Art. 27

3
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Information

the financial subsidies and other support measures accorded and the beneficiaries thereof.

Compliance with the terms of the privileges, immunities and
facilities

b.

Art. 31

Suspension, withdrawal and recovery of financial subsidies and
other support measures

Implementing provisions

The Federal Council shall enact the implementing provisions.

6

SR 138.1

11

It may delegate administrative responsibilities in the area of host state policy to
private legal entities.

3

It may implement the present Act in association with the cantons or private legal
entities.

2

1

Art. 33

Chapter 7: Final Provisions

The Federal Council or, if within its remit, the Department, may suspend or withdraw financial subsidies and other support measures or demand the full or partial
reimbursement of subsidies already provided, if the beneficiary, despite having been
issued a notice to comply, fails to fulfil its tasks as foreseen or only partly fulfils its
tasks.

Art. 32

The Federal Council may delegate to the Department the power to revoke the
privileges, immunities and facilities granted to an individual beneficiary.

2

The Federal Council shall monitor compliance with the terms of the privileges,
immunities and facilities granted and shall take the measures necessary if it finds
instances of abuse. It may, where appropriate, rescind the relevant agreements or
revoke the privileges, immunities and facilities granted.

1

the nature and extent of the privileges, immunities and facilities accorded,
and the beneficiaries thereof;

a.

The Department may provide information to anybody demonstrating a particular
interest in:

Art. 30

The cantons shall participate, within the meaning of the Federal Act of 22 December 19996 on the Participation of the Cantons in the Foreign Policy of the Confederation, in the negotiation of international treaties in the area of host state policy.

3

Host State Act

Repeal and amendment of current law

International Organisations

Coordination with the Foreign Nationals Act of 16 December 2005
(FNA)7

12

7
8

SR 142.20. This amendment is inserted in the said Federal Act
BRB of 7 December 2007 (AS 2007 6649)

Commencement date: 1 January 20088

The Federal Council shall determine the commencement date.

2

Referendum and commencement

This Act is subject to an optional referendum.

1

Art. 36

…

Art. 98 para. 2

On the commencement of this Act or of the FNA, whichever is later, or on the simultaneous commencement of both, Chapter II number 2 of the Annex to this Act will
become redundant and Article 98, paragraph 2, FNA is worded as follows:

Art. 35

The repeal and amendment of the current law is regulated in the Annex.

Art. 34
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9
10
11
12
13

…

13

[AS 1956 1137]
[AS 2002 1902]
[AS 2000 2979]
SR 120. This amendment is inserted in the said Federal Act.
[BS 1 121; AS 1949 221, 1987 1665, 1988 332, 1990 1587 Art. 3 para. 2, 1991 362
No. II 11 1034 No. III, 1995 146, 1999 1111 2262 Annex No. 1, 2000 1891 No. IV 2,
2002 685 No. I 1 701 No. I 1 3988 Annex No. 3, 2003 4557 Annex No. II 2, 2004 1633
No. I 1 4655 No. I 1, 2005 5685 Annex No. 2, 2006 979 Art. 2 No. 1 1931 Art. 18
No. 1 2197 Annex No. 3 3459 Annex No. 1 4745 Annex No. 1, 2007 359 Annex No. 1.
AS 2007 5437 Annex No. I]

Art. 25 para. 1 let. f

2. Federal Act of 26 March
on the Residence and Permanent Settlement of Foreign Nationals

…

Art. 5 para. 1 let. b

1. Federal Act of 21 March 199712
on Measures to Safeguard Internal Security

14

14
15
16
17

…

SR 211.412.41. These amendments are inserted in the said Federal Act.
SR 616.1. This amendment is inserted in the said Federal Act.
SR 641.20. This amendment is inserted in the said Federal Act.
SR 641.61. This amendment is inserted in the said Federal Act.

Art. 17 para. 1 let. g and h

6. Mineral Oil Tax Act of 21 June 199617

…

Art. 90 para. 2 let. a

5. Value Added Tax Act of 2 September 199916

...

4. Subsidies Act of 5 October 199015

The following Federal Acts are amended as follows:

Federal Act of 23 June 200011 on Financial Aid to the Building Foundation
for International Organisations (FIPOI) in Geneva.

3.

Repealed

Art. 16 para. 2

…

Art. 7a

…

Art. 7 let. h

Art. 2 para. 4 let. a

Federal Act of 5 October 200110 on Participation and Financial Aid in relation to the Foundation for the International Red Cross and Red Crescent Museum;

2.

International Organisations

3. Federal Act of 16 December 198314
on the Acquisition of Real Estate in Switzerland by Non-Residents
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II

Federal Decree of 30 September 19559 on Agreements with International
Organisations on their Legal Status in Switzerland;

Annex
(Art. 34)
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1.

The following Federal Acts and Federal Decrees are repealed:

I

Repeal and amendment of current law

Host State Act
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18
19
20
21

…

SR 642.11. These amendments are inserted in the said Federal Act.
SR 642.14. These amendments are inserted in the said Federal Act.
SR 642.21. This amendment is inserted in the said Federal Act.
SR 831.10. This amendment is inserted in the said Federal Act.

Art. 1a para. 4 let. b

10. Federal Act of 20 December 194621
on the Old-Age and Survivors Insurance

…

Art. 28 para. 2

9. Federal Act of 13 October 196520 on Withholding Tax

…

Art. 23 para. 1 let. h

…

Art. 4a

15

192.12

8. Federal Act of 14 December 199019 on the Harmonisation of Direct
Taxation at Cantonal and Communal Levels

…

Art. 56 let. i

…

Art. 15 para. 1

7. Federal Act of 14 December 199018
on Direct Federal Taxation

Host State Act
International Organisations

16

22
23
24

…

SR 832.10. This amendment is inserted in the said Federal Act.
SR 832.20. This amendment is inserted in the said Federal Act.
SR 837.0. This amendment is inserted in the said Federal Act.

Art. 2a

13. Unemployment Insurance Act of 25 June 198224

…

Art. 1a para. 2

12. Federal Act of 20 March 198123 on Accident Insurance

…

Art. 3 para. 2

11. Federal Act of 18 March 199422 on Health Insurance
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Subject matter

the conditions of entry, residence and work on Swiss territory for individual
beneficiaries;

the procedure for the acquisition of land and buildings by institutional beneficiaries;

the rules governing the granting of financial subsidies and other support
measures.

b.

c.

d.

Meaning of permanent mission or other representation
to intergovernmental organisations

AS 2007 6657
1
SR 192.12

1

A permanent mission or other representation to intergovernmental organisations
means in particular:

Art. 2

The conditions of entry, residence and work for private household employees are
laid down in a separate ordinance.

2

the scope of the privileges, immunities and facilities which may be granted
to the different types of institutional beneficiary concerned;

a.

This Ordinance lays down the implementing rules for the HSA. It determines in
particular:

1

Art. 1

Chapter 1: Subject Matter and Definitions

The Swiss Federal Council,
on the basis of Article 33 of the Host State Act of 22 June 20071 (‘HSA’),
decrees:

of 7 December 2007 (Status as at 1 January 2008)

(Host State Ordinance, HSO)

Ordinance
to the Federal Act on the Privileges, Immunities and
Facilities and the Financial Subsidies
granted by Switzerland as a Host State

English is not an official language of the Swiss Confederation. This translation is
provided for information purposes only and has no legal force.

192.121

the permanent delegations of intergovernmental organisations at intergovernmental organisations;
observer bureaux.

c.
d.

temporary missions composed of representatives of a State and of non-State
representatives in connection with the exercise of Swiss good offices.

c.

Meaning of members of local staff

2

2
3
4
5

SR 0.191.2
SR 0.191.01
SR 0.191.02
SR 0.191.2

Members of local staff are persons employed by a State to perform official duties
within the meaning of the Vienna Convention of 18 April 19613 on Diplomatic
Relations, the Vienna Convention of 24 April 19634 on Consular Relations, or the
Convention of 8 December 19695 on Special Missions, but who do not form part of
the transferable staff of the sending State. These persons may be nationals of the
sending State or of another State. They generally perform the duties of service staff
within the meaning of the aforementioned Conventions but may also perform other
duties referred to in those Conventions.

Art. 5

A principal individual beneficiary is an individual beneficiary as referred to in
Article 2 paragraph 2 letters a and b, HSA.

Meaning of principal individual beneficiary

temporary missions composed of representatives of States in connection
with meetings between two or more States in accordance with Article 18 of
the Convention of 8 December 1969 on Special Missions;

b.

Art. 4

temporary missions composed of representatives of a State sent to Switzerland in accordance with Article 2 of the Convention of 8 December 1969 on
Special Missions;

a.

A special mission within the meaning of the Convention of 8 December 19692 on
Special Missions includes:

Meaning of special mission

the permanent representations to the Conference on Disarmament;

b.

Art. 3

the permanent missions to the United Nations Office or to other intergovernmental organisations, including the permanent missions to the World
Trade Organization;

International Organisations

a.
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General provisions

192.121

international institutions;

diplomatic missions;

consular posts;

permanent missions or other representations to intergovernmental organisations;

special missions;

international conferences;

secretariats or other bodies established under an international treaty;

independent commissions;

international courts;

arbitration tribunals.

b.

c.

d.

e.

f.

g.

h.

i.

j.

k.

Quasi-governmental international organisations

6
7
8

SR 0.191.01
SR 0.191.02
SR 0.191.2

3

Quasi-governmental international organisations are accorded some or all of the
following privileges, immunities and facilities:

Art. 7

Privileges, immunities and facilities are granted to independent commissions for
the scheduled duration of their activity. The granting of privileges, immunities and
facilities may be extended for a limited period if the circumstances so warrant, in
particular if the independent commission’s mandate is extended or if it requires
additional time to draw up and publish its report.

5

Special missions are governed in particular by the Convention of 8 December
19698 on Special Missions.

4

Consular posts are governed in particular by the Vienna Convention of 24 April
19637 on Consular Relations.

3

Diplomatic missions and permanent missions or other representations to intergovernmental organisations are governed in particular by the Vienna Convention of
18 April 19616 on Diplomatic Relations.

2

intergovernmental organisations;

a.

The following institutional beneficiaries are accorded all of the privileges, immunities and facilities set out in Article 3 HSA in accordance with international law and
international practice:

1

Art. 6

Chapter 2:
Scope of Privileges, Immunities and Facilities
Section 1: Institutional Beneficiaries

Host State Act

d.

Principles

4

All questions relating to a determination as to whether an individual is genuinely
engaged in official duties, an authorisation to accompany a principal individual
beneficiary, the scope of privileges, immunities and facilities that apply, and all
other questions concerning the legal status in Switzerland of individual beneficiaries,
are resolved in accordance with diplomatic practice between the FDFA and the
institutional beneficiary concerned and without the individual beneficiary being
involved in any way.

3

In the case of the individuals referred to in Article 2, paragraph 2 letters a and b
HSA, the privileges, immunities and facilities are conditional on the FDFA having
established that those individuals are genuinely engaged in official duties. In the
case of the persons referred to in Article 2 paragraph 2, letter c HSA, they are conditional on the authorisation granted them by the FDFA to accompany the principal
individual beneficiary.

2

The privileges, immunities and facilities accorded to individual beneficiaries are
granted in the interest of the institutional beneficiaries concerned and not that of the
individuals themselves. Their purpose is not to confer any benefit on individuals but
to enable the institutional beneficiaries to carry out their work effectively.

1

Art. 9

Section 2: Individual Beneficiaries

Subject to any special provisions contained in a headquarters agreement entered
into with the Federal Council or in any other international treaty to which Switzerland is party, other international bodies may be hosted by an intergovernmental
organisation or by an international institution only with the consent of the Federal
Department of Foreign Affairs (FDFA).

3

In determining the scope of the privileges, immunities and facilities to be accorded
in each case, the Federal Council shall take into account in particular the structure of
the body concerned and its connections to the intergovernmental organisations,
international institutions, or States with which it works, as well as its role in international relations and its international prominence.

2

Other international bodies may be accorded all of the privileges, immunities and
facilities set out in Article 3 HSA.

1

Other international bodies

exemption from indirect taxes;
freedom to acquire, receive, hold, transfer and convert funds, currencies,
cash and other movable assets.

c.

Art. 8

inviolability of archives;
exemption from direct taxes;

b.

International Organisations

a.
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Scope of privileges, immunities and facilities

192.121

Categories of individual beneficiary

representatives of the organisation’s members;

experts and all other persons acting in an official capacity for these institutional beneficiaries;

d.

e.

prosecutors, deputy prosecutors, and prosecution service staff;

registrars, deputy registrars, and registry staff;

defence counsel, witnesses and victims;

arbitrators;

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to e.

b.

c.

d.

e.

f.

members of diplomatic staff;

members of administrative and technical staff;

members of service staff;

consular officers;

consular employees;

a.

b.

c.

d.

e.

5

In the case of diplomatic missions, consular posts, permanent missions and other
representations to intergovernmental organisations, and special missions, the categories of individual beneficiary are in particular the following:

3

judges;

a.

In the case of international courts and arbitration tribunals, the categories of individual beneficiary, in addition to the categories specified in paragraph 1 above, are
in particular the following:

2

other officials;

c.

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to e.

high-ranking officials;

b.

f.

members of senior management;

a.

In the case of intergovernmental organisations, international institutions, international conferences, secretariats or other bodies established under an international
treaty, independent commissions and other international bodies, the categories of
individual beneficiary are in particular the following:

1

Art. 11

The scope of the privileges, immunities and facilities accorded to individuals who,
whether on a permanent or a temporary basis, are called to act in an official capacity
at any of the institutional beneficiaries referred to in Article 6 paragraph 1 is determined on the basis of the category of staff to which they belong in accordance with
international law and international practice. Individuals shall be assigned to the
different categories provided for under international law.

Art. 10

Host State Act

Individuals who are called to act in an official capacity
at a quasi-governmental international organisation

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to f.

members of local staff;

International Organisations

exemption from taxes on lump sums received on any grounds from a pension scheme or other provident fund, as at the time of such payment; the tax
exemption does not however cover income earned on such sums or assets in
which they are invested, or pensions and annuities paid to former staff by the
quasi-governmental international organisation concerned;
exemption from Swiss entry and residence requirements.

b.

c.

Individuals who are called to act in an official capacity at other
international bodies

Eminent persons carrying out an international mandate

Duration of privileges, immunities and facilities granted
to individual beneficiaries

6

Privileges, immunities and facilities are granted to individual beneficiaries for the
duration of their official duties.

1

Art. 15

Eminent persons carrying out an international mandate may be accorded all of the
privileges, immunities and facilities set out in Article 3 HSA. The Federal Council
shall determine the scope of the privileges, immunities and facilities according to the
circumstances of each particular case.

Art. 14

The scope of the privileges, immunities and facilities accorded to individuals who,
whether on a permanent or a temporary basis, are called to act in an official capacity
at other international bodies shall be determined on the basis of the privileges,
immunities and facilities that the Federal Council shall grant to the other international body concerned, pursuant to Article 8 above, and on the basis of the category
of staff to which they belong.

Art. 13

Members of the general assembly, foundation board, executive board or other
governing body of a quasi-governmental international organisation may be granted
immunity from criminal, civil and administrative proceedings for acts performed in
their official capacity as well as inviolability for their documents.

2

exemption from direct taxes on the salaries, emoluments and allowances
paid to them by the quasi-governmental international organisation;

a.

Individuals who, whether on a permanent or a temporary basis, are called to act in
an official capacity at a quasi-governmental international organisation and who are
not Swiss nationals are accorded some or all of the following privileges and immunities for the duration of their service:

1

Art. 12

g.

f.

192.121

253

192.121

Entry requirements

Residence requirements

Employment requirements

7

Institutional beneficiaries are entitled, in accordance with international law, to
determine the terms of employment of their staff.

1

Art. 18

Individual beneficiaries holding a legitimation card issued by the FDFA are exempted from the obligation to register with their cantonal residents registry. They
may however register voluntarily.

4

The legitimation card issued by the FDFA serves as a residence permit for Switzerland, certifies the holder’s privileges and immunities, and exempts him or her from
any visa requirement for the duration of his or her function.

3

The immigration authority of the canton concerned shall issue a standard residence
permit in accordance with the applicable law to persons called to act in an official
capacity at institutional beneficiaries who are entitled only to exemption from taxes,
and to persons entitled to accompany them.

2

The FDFA shall issue legitimation cards to members of the staff of institutional
beneficiaries established in Switzerland who are entitled to privileges and immunities and to persons entitled to accompany such persons. It shall determine the different types of legitimation card to be issued and the conditions attaching thereto.

1

Art. 17

A request must be made to the FDFA by the institutional beneficiary concerned in
order for the individual beneficiary to be allowed take up his or her duties.

2

When crossing the border to take up his or her duties, an individual beneficiary
must be in possession of a recognised identity document and, where applicable, a
visa.

1

Art. 16

Chapter 3: Entry, Residence and Employment Requirements

The FDFA shall determine case by case whether, at the end of the period of service
and in accordance with international practice, to accord a limited extension of time
(courtesy period) in order to give those concerned time to make arrangements for
their departure.

4

Privileges, immunities and facilities accorded to private household employees
come to an end one month after the end of their employment even if a dispute with
the former employer in relation to the employment remains unresolved.

3

Privileges, immunities and facilities accorded to accompanying persons expire at
the same time as those accorded to the person they accompany, unless otherwise
provided for in this Ordinance (Chapter 3).

2

Host State Act

International Organisations

Social security

Accompanying persons

the same-sex partner of the principal individual beneficiary if the partnership
has been registered in Switzerland or under an equivalent foreign provision
or if the partner is treated by the institutional beneficiary concerned as an official partner or as a dependent;
the cohabiting partner of the principal individual beneficiary (which within
the meaning of Swiss law is a person of the opposite sex not married to the
principal individual beneficiary) if the cohabiting partner is treated by the institutional beneficiary concerned as an official partner or as a dependent;
the unmarried children up to the age of 25 of the principal individual beneficiary;
the unmarried children up to the age of 25 of the spouse, or of the same-sex
partner, or of the cohabiting partner, if officially in that person’s care.

b.

c.

d.
e.

8

The following persons may, by way of exception, be authorised by the FDFA to
accompany a principal individual beneficiary if they live together in the same
household; they shall be issued with a legitimation card but shall not be accorded
privileges, immunities or facilities:

2

the spouse of the principal individual beneficiary;

a.

The following persons are entitled to accompany the principal individual beneficiary and enjoy the same privileges, immunities and facilities if living together in the
same household:

1

Art. 20

Insofar as the institutional beneficiary as employer is not, under international law,
subject to obligatory Swiss social security legislation and the members of the staff of
the institutional beneficiary are not subject to that legislation, the institutional beneficiary shall determine the social protection arrangements for its staff in accordance
with international law and shall operate a social security scheme of its own.

Art. 19

Members of the local staff of diplomatic missions, of consular posts, of permanent
missions or other representations to intergovernmental organisations, and of special
missions, are subject to Swiss employment law irrespective of their nationality and
of their place of residence at the time of engagement. Any choice-of-law clause
providing for the application of the law of a foreign State shall have effect only to
the extent permitted under Swiss law.

3

Members of diplomatic missions, of consular posts, of permanent missions or other
representations to intergovernmental organisations and of special missions who are
Swiss nationals or are permanently resident in Switzerland at the commencement of
their function are subject to Swiss employment law. Any choice-of-law clause
providing for the application of the law of a foreign State shall have effect only to
the extent permitted under Swiss law.

2
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the cohabiting partner of the principal individual beneficiary if the cohabiting partner is not recognised by the institutional beneficiary concerned as an
official partner or as a dependent but the application for a residence permit is
nonetheless submitted by the institutional beneficiary and the relationship
can be shown to be long-standing;

the unmarried children over the age of 25 of the principal individual beneficiary if they are in his or her sole care;

the unmarried children over the age of 25 of the spouse, or of the same-sex
partner, or of the cohabiting partner, if they are in the principal individual
beneficiary's sole care;

the ascendants of the principal individual beneficiary or of his or her spouse,
same-sex partner, or cohabiting partner within the meaning of paragraph 1, if
they are in the principal individual beneficiary's sole care;

in exceptional cases, other persons in the sole care of the principal individual
beneficiary if it is not possible for them to be entrusted to the care of a third
party in the country of origin (cases of force majeure).

b.

c.

d.

e.

f.

Access to employment for persons called to act in an official
capacity

9

SR 0.191.02

9

Persons who are called to act in an official capacity at an institutional beneficiary
must as rule perform their official duties on a full-time basis. This is without prejudice to the special provisions governing honorary consuls under the Vienna Convention of 24 April 19639 on Consular Relations, and those governing persons whose

1

Art. 21

The FDFA shall determine case by case whether a person wishing to accompany a
principal individual beneficiary satisfies the requirements of this article. All questions arising therefrom shall be resolved in accordance with diplomatic practice
between the FDFA and the institutional beneficiary concerned and without the
individual beneficiary being involved in any way.

5

Authorisation for the persons referred to in this Article to accompany a principal
individual beneficiary must be sought prior to the entry into Switzerland of such
persons.

4

Private household employees may be authorised by the FDFA to accompany a
principal individual beneficiary if they satisfy the requirements laid down in the
separate ordinance on entry, residence and work requirements referred to in Article 1
paragraph 2.

3

the same-sex partner of the principal individual beneficiary if he or she is not
recognised by the institutional beneficiary concerned as an official partner or
as a dependent but the application for a residence permit is nonetheless submitted by the institutional beneficiary and the relationship can be shown to
be long-standing, and if it is not possible for the couple to register their partnership under Swiss law or under the law of another State;

192.121

a.

Host State Act
International Organisations

Facilitated access to employment for persons entitled to accompany
the principal individual beneficiary

10

the spouse of the principal individual beneficiary within the meaning of Article 20 paragraph 1 letter a;
the same-sex partner of the principal individual beneficiary within the meaning of Article 20 paragraph 1 letter b;
the cohabiting partner of the principal individual beneficiary within the
meaning of Article 20 paragraph 1 letter c;
the unmarried children of the principal individual beneficiary, within the
meaning of Article 20 paragraph 1 letter d if they entered Switzerland as
authorised accompanying persons before the age of 21; they are entitled to
facilitated access to employment until the age of 25, after which they must
take the necessary steps to ensure that their residence and employment situations are in accordance with the legislation governing the residence and establishment of non-nationals;

a.
b.
c.
d.

The following persons have facilitated access to employment in Switzerland for the
duration of the function of the principal individual beneficiary if they are entitled, in
accordance with Article 20 paragraph 1, to accompany the principal individual
beneficiary and if they are living in Switzerland and in the same household as the
principal individual beneficiary:

1

Art. 22

Persons who are called to act in an official capacity at an institutional beneficiary
who engage in a secondary gainful activity do not enjoy privileges or immunities of
any kind in respect of that activity. In particular, they have no immunity from criminal, civil and administrative proceedings or from execution of any judgment or
sentence arising in relation to the secondary gainful activity. Such persons are subject to Swiss law in relation to the secondary gainful activity, in particular Swiss
social security legislation, and to tax in Switzerland on earnings from the activity,
unless otherwise provided for under a bilateral convention on double taxation or on
social security.

4

Teaching a specialised subject may, in particular, constitute an acceptable secondary activity, but any activity of a commercial nature, inter alia, shall be deemed
incompatible with the performance of the person’s official duties.

3

Persons who are called to act in an official capacity at an institutional beneficiary
may, by way of exception, be authorised by the relevant cantonal authorities to carry
out a secondary gainful activity for up to ten hours a week, provided that they are
living in Switzerland and the activity concerned is not incompatible with the performance of their official duties. The decision of the cantonal authorities shall be
taken in agreement with the FDFA.

2

duties are limited to a specific mandate, such as lawyers engaged in proceedings
before international courts or arbitration tribunals.
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the unmarried children of the spouse, same-sex partner or cohabiting partner,
within the meaning of Article 20 paragraph 1 letter e if they entered Switzerland as authorised accompanying persons before the age of 21; they are entitled to facilitated access to employment until the age of 25, after which they
must take the necessary steps to ensure that their residence and employment
situations are in accordance with the legislation governing the residence and
establishment of non-nationals.

192.121

The Granting of Privileges, Immunities and Facilities

a.

11

special missions, persons called to act in an official capacity at such special
missions, and persons entitled to accompany such persons;

The FDFA is empowered to grant privileges, immunities and facilities and to enter
into international agreements for that purpose, where the duration of the institutional
beneficiary’s activity does not exceed one year to:

2

Without prejudice to the privileges, immunities and facilities arising directly under
international law, the Federal Council shall determine case by case the privileges,
immunities and facilities to be granted to institutional beneficiaries and persons who
are called to act in an official capacity at such institutions, to eminent persons carrying out an international mandate, and to the persons referred to in Article 20.

1

Art. 23

Chapter 4:
Procedures for Granting Privileges, Immunities and Facilities

The further implementation rules shall be laid down by the FDFA with the agreement of the Federal Office for Migration.

5

Persons within the scope of paragraph 1 who engage in gainful activity in Switzerland are subject to Swiss law in relation to that activity. In particular, they enjoy no
privileges or immunities and are subject to Swiss social security legislation and to
tax in Switzerland on the earnings from the gainful activity unless otherwise provided for under a bilateral convention on double taxation or on social security.

4

Persons within the scope of paragraph 1 who engage in gainful activity shall, on
submission of a contract of employment, an offer of employment, or a declaration to
the effect that they intend to engage in a self-employed activity together with a
description of that activity, be issued by the cantonal authority concerned with a
special residence permit, known as a ‘Ci permit’, in place of their legitimation card.
A self-employed activity may be carried out only after the Ci permit-holder has been
authorised by the competent authorities to carry out the profession or occupation in
question.

3

To facilitate their access to employment, the FDFA shall, on request, issue to the
persons referred to in paragraph 1 a document certifying to potential employers that
the individual concerned is not subject to the quota on foreign workers, or to the
principle of priority recruitment areas, or to labour market regulations (principle of
priority preference for residents, and ex ante vetting of pay and conditions).

2

e.

Host State Act

Modalities

international conferences, persons called to act in an official capacity at such
international conferences, and persons entitled to accompany such persons.

International Organisations

international institutions;
quasi-governmental international organisations;
secretariats or other bodies established under an international treaty;
international courts;
arbitration tribunals.

b.
c.
d.
e.
f.

12

The privileges, immunities and facilities of eminent persons carrying out an international mandate are granted by way of a unilateral decision of the Federal Council.

4

independent commissions;

c.

other international bodies.

b.
d.

special missions;
international conferences;

a.

The privileges, immunities and facilities of the following institutional beneficiaries, of the persons who are called to act in an official capacity at such institutional
beneficiaries, and of the persons entitled to accompany such persons are granted by
way of a unilateral decision of the Federal Council or of the FDFA or by way of an
agreement to that effect entered into between the Federal Council or the FDFA and
the institutional beneficiary concerned:

3

intergovernmental organisations;

a.

The privileges, immunities and facilities of the following institutional beneficiaries, of the persons called to act in an official capacity at such institutional beneficiaries, and of the persons entitled to accompany such persons are granted by way of an
agreement to that effect entered into between the Federal Council and the institutional beneficiary concerned:

2

Diplomatic missions, consular posts, and permanent missions or other representations to intergovernmental organisations, the members of such representations and
persons entitled to accompany such members become automatically entitled in
accordance with international law and international practice to privileges, immunities and facilities on being authorised by the FDFA to establish themselves in Switzerland.

1

Art. 24

b.
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Procedure

the draft contract of acquisition indicating the mode of acquisition (sale, gift,
long-term lease, etc.);

the purpose of acquisition (residence of head of mission, secretariat of representation, head office of organisation, etc.);

a description of the property, to include in particular the area of the land and
of the building; in the case of a vacant site or a proposed extension of an existing building, the area proposed to be built upon must also be indicated;

a list of the properties in Switzerland already owned by the institutional
beneficiary, a description of such properties including in particular the area
of the land and buildings concerned and the use of same.

a.

b.

c.

d.

The application must include the following particulars and documents:

Decision

Financial powers

2

a.

13

shall decide on one-off financial subsidies and in-kind subsidies not exceeding CHF 3 million;

The FDFA:

The Federal Council shall decide on financial subsidies and other support measures
with a foreseeable cost exceeding CHF 3 million in the case of a one-off measure, or
CHF 2 million per annum in the case of a recurring measure.

1

Art. 27

Chapter 6:
Financial Subsidies and other Support Measures

The FDFA shall issue its decision after receiving the opinion of the canton concerned.

Art. 26

The FDFA may impose conditions in respect of an acquisition of property. In
particular, it may require reciprocity if the acquiring party is a foreign State acquiring a property for the official needs of its diplomatic mission, consular posts, or
permanent missions to intergovernmental organisations in Switzerland.

4

The net habitable area of any building intended for residential use may not as a rule
exceed 200 m2.

3

2

Any application for permission to acquire land or buildings shall be submitted to
the FDFA by the acquiring party or its agent, with a copy to be sent to the competent
authority in the canton concerned.

1

Art. 25

Chapter 5: Acquisition of Land and Buildings for Official Purposes

Host State Act

may fund international conferences in Switzerland;

Procedure for granting subsidies and other support measures

14

10

be the authority responsible for implementing the agreements on privileges,
immunities, facilities, and financial subsidies and other support measures,
without prejudice to the specific powers of other federal bodies;
regulate the details of the implementation of this Ordinance without prejudice to the specific powers of other federal bodies;

b.

c.

SR 642.11

negotiate the agreements to be entered into pursuant to the HSA or this Ordinance, in consultation with the bodies concerned;

a.

In addition to the powers provided for in the specific provisions of this Ordinance,
the FDFA shall:

1

Art. 30

Chapter 8: Powers of the FDFA

International non-governmental organisations (INGOs) wishing to benefit from the
measures provided for under federal legislation, in particular the tax exemption
provided for by the Federal Act of 14 December 199010 on Direct Federal Taxation
and the facilitated employment of foreign staff provided for under Swiss legislation,
must satisfy the relevant statutory requirements and submit an application to the
competent authority designated by the relevant statute.

Art. 29

Chapter 7: International Non-Governmental Organisations

The procedure for the payment of due compensation to the cantons for the cost of
giving effect to Article 20, letter f, HSA is laid down in agreements to be entered
into with each canton concerned. The FDFA shall be authorised to enter into such
agreements. It indicates in the agreement that, where applicable, the relevant credits
are subject to approval by Parliament.

2

The procedure for granting financial subsidies and other support measures is laid
down in respect of each appropriation during the authorisation process.

1

Art. 28

may enter into international treaties to that end.

c.
d.

shall decide on recurring financial subsidies and in-kind subsidies of a
maximum duration of 4 years and not exceeding CHF 2 million per annum;

International Organisations

b.

192.121

257

determine case by case whether a person is to be deemed an ‘individual
beneficiary’ within the meaning of Article 2 paragraph 2 letters a and c HSA
and issue the appropriate legitimation cards to eligible persons;

determine the length of the courtesy period that may be allowed to an individual beneficiary at the end of his or her period of service;

direct the Federal Security Service to instruct the relevant police authorities
to implement the further security measures referred to in Article 20 letter f
HSA;

enter into the bilateral agreements necessary to secure for the members of
the diplomatic missions, the permanent missions or other representations to
intergovernmental organisations and of the consular posts of Switzerland
abroad the same privileges, immunities and facilities as are accorded to foreign representations of the same category in Switzerland.

e.

f.

g.

h.

Amendment of current legislation

Commencement

This Ordinance comes into force on 1 January 2008.

Art. 32

The amendment of current legislation is regulated in the Annex.

Art. 31

Chapter 9: Final Provisions

15

The FDFA shall adopt rules regulating its own internal allocation of responsibilities.

2

supervise compliance with the terms of the privileges, immunities and facilities; to this effect it shall take all appropriate measures in accordance with
international practice; on finding an instance of abuse it may revoke a natural person’s privileges, immunities and facilities where such a measure is
proportionate with the objectives;

192.121

d.

Host State Act
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SR 120.72. The following amendment is inserted in the said Ordinance.
SR 142.209. The following amendment is inserted in the said Ordinance.
SR 142.204. The following amendment is inserted in the said Ordinance.
SR 172.220.111.3. The following amendment is inserted in the said Ordinance.

Art. 88 para. 2

4. Federal Staff Ordinance of 3 July 200114

…

Art. 21 para. 1 let. c

3. Ordinance of 24 October 200713 on Entry and Visa Procedure

…

Art. 13 para. 1 let. b

2. Ordinance of 24 October 200712 on Fees under the Federal Act
on Foreign Nationals

…

Art. 6 para. 1 let. d

Annex
(Art. 31)

International Organisations

1. Ordinance of 27 June 200111 on Security Matters subject
to Federal Powers

The following Ordinances are amended as follows:

Amendment of Current Legislation
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Art. 5 para. 2 let. g

…
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…

SR 211.412.411. The following amendments are inserted in the said Ordinance.
SR 235.21. The following amendments are inserted in the said Ordinance.
SR 631.01. The following amendment is inserted in the said Ordinance.

Art. 6 para. 2
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…
SR 631.145.0. The following amendments are inserted in the said Ordinance.
SR 641.201. The following amendments are inserted in the said Ordinance.

Art. 27a

…

Art. 23 para. 2

Repealed

Art. 21

…

Art. 20 para. 1 and 1bis

…

7. Customs Ordinance of 1 November 200617

Art. 19a let. a

…

…

…

Expression replaced

Art. 3 let. v and w

Art. 4 para. 1

9. Ordinance of 29 March 200019 to the Federal Act on Value Added
Tax

…

Art. 18a

…

Art. 1 para. 1bis

…

Expression replaced

8. Ordinance of 13 November 198518 on the Customs Privileges of the
International Organisations, of States in their Relations with such
Organisations and of the Special Missions of Foreign States

192.121

…

Art. 1 para. 2

6. Ordinance of 7 June 200416 on the Ordipro Information System of
the Federal Department for Foreign Affairs

…

Art. 15 para. 2

…

Art. 5 para. 3 let. a
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Switzerland by Non-Residents
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SR 831.101. The following amendments are inserted in the said Ordinance.

Art. 1b let. a, b and c

14. Ordinance of 31 October 194724 on the Old-Age and
Survivors’ Insurance

…

Art. 63 let. d and e

13. Radio and Television Ordinance of 9 March 200723

…

Art. 16 let. j

12. Ordinance of 14 June 200222 on Telecommunications Installations

…
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SR 832.102. The following amendments are inserted in the said Ordinance.
SR 832.202. The following amendment is inserted in the said Ordinance.

Art. 3 para. 1, 3 and 5

16. Ordinance of 20 December 198226 on Accident Insurance

Art. 7 para. 6

Art. 6

Art. 42 para. 3ter
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15. Ordinance of 27 June 199525 on Health Insurance
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Vehicles for Road Traffic Purposes

…

Art. 26 para. 1 let. b, c and d

10. Mineral Oil Tax Ordinance of 20 November 199620
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UNITED by a common desire and collective will to live in a
region of lasting peace, security and stability, sustained

INSPIRED by and united under One Vision, One Identity and
One Caring and Sharing Community;

MINDFUL of the existence of mutual interests and
interdependence among the peoples and Member States of
ASEAN which are bound by geography, common objectives
and shared destiny;

RECALLING the decisions to establish an ASEAN Charter in
the Vientiane Action Programme, the Kuala Lumpur
Declaration on the Establishment of the ASEAN Charter and
the Cebu Declaration on the Blueprint of the ASEAN Charter;

NOTING with satisfaction the significant achievements and
expansion of ASEAN since its establishment in Bangkok
through the promulgation of The ASEAN Declaration;

WE, THE PEOPLES of the Member States of the
Association of Southeast Asian Nations (ASEAN), as
represented by the Heads of State or Government of Brunei
Darussalam, the Kingdom of Cambodia, the Republic of
Indonesia, the Lao People’s Democratic Republic, Malaysia,
the Union of Myanmar, the Republic of the Philippines, the
Republic of Singapore, the Kingdom of Thailand and the
Socialist Republic of Viet Nam:

PREAMBLE

CHARTER OF THE
ASSOCIATION OF SOUTHEAST ASIAN NATIONS

2

AND TO THIS END, the Heads of State or Government of
the Member States of ASEAN, assembled in Singapore on
the historic occasion of the 40th anniversary of the founding
of ASEAN, have agreed to this Charter.

HEREBY DECIDE to establish, through this Charter, the
legal and institutional framework for ASEAN,

COMMITTED to intensifying community building through
enhanced regional cooperation and integration, in particular
by establishing an ASEAN Community comprising the
ASEAN Security Community, the ASEAN Economic
Community and the ASEAN Socio-Cultural Community, as
provided for in the Bali Declaration of ASEAN Concord II;

CONVINCED of the need to strengthen existing bonds of
regional solidarity to realise an ASEAN Community that is
politically cohesive, economically integrated and socially
responsible in order to effectively respond to current and
future challenges and opportunities;

RESOLVED to ensure sustainable development for the
benefit of present and future generations and to place the
well-being, livelihood and welfare of the peoples at the centre
of the ASEAN community building process;

ADHERING to the principles of democracy, the rule of law
and good governance, respect for and protection of human
rights and fundamental freedoms;

RESPECTING the fundamental importance of amity and
cooperation, and the principles of sovereignty, equality,
territorial integrity, non-interference, consensus and unity in
diversity;

economic growth, shared prosperity and social progress, and
to promote our vital interests, ideals and aspirations;

263
3

7.
To strengthen democracy, enhance good governance and
the rule of law, and to promote and protect human rights and
fundamental freedoms, with due regard to the rights and
responsibilities of the Member States of ASEAN;

6.
To alleviate poverty and narrow the development gap
within ASEAN through mutual assistance and cooperation;

5.
To create a single market and production base which is
stable, prosperous, highly competitive and economically
integrated with effective facilitation for trade and investment in
which there is free flow of goods, services and investment;
facilitated movement of business persons, professionals,
talents and labour; and freer flow of capital;

4.
To ensure that the peoples and Member States of ASEAN
live in peace with the world at large in a just, democratic and
harmonious environment;

3.
To preserve Southeast Asia as a Nuclear Weapon-Free
Zone and free of all other weapons of mass destruction;

2.
To enhance regional resilience by promoting greater
political, security, economic and socio-cultural cooperation;

1.
To maintain and enhance peace, security and stability
and further strengthen peace-oriented values in the region;

The Purposes of ASEAN are:

ARTICLE 1
PURPOSES

CHAPTER I
PURPOSES AND PRINCIPLES

4

15. To maintain the centrality and proactive role of ASEAN as
the primary driving force in its relations and cooperation with its
external partners in a regional architecture that is open,
transparent and inclusive.

14. To promote an ASEAN identity through the fostering of
greater awareness of the diverse culture and heritage of the
region; and

13. To promote a people-oriented ASEAN in which all sectors
of society are encouraged to participate in, and benefit from,
the process of ASEAN integration and community building;

12. To strengthen cooperation in building a safe, secure and
drug-free environment for the peoples of ASEAN;

11. To enhance the well-being and livelihood of the peoples
of ASEAN by providing them with equitable access to
opportunities for human development, social welfare and
justice;

10. To develop human resources through closer cooperation
in education and life-long learning, and in science and
technology, for the empowerment of the peoples of ASEAN and
for the strengthening of the ASEAN Community;

9.
To promote sustainable development so as to ensure the
protection of the region’s environment, the sustainability of its
natural resources, the preservation of its cultural heritage and
the high quality of life of its peoples;

8.
To respond effectively, in accordance with the principle of
comprehensive security, to all forms of threats, transnational
crimes and transboundary challenges;
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non-interference in the internal affairs of ASEAN
Member States;

respect for the right of every Member State to lead
its national existence free from external
interference, subversion and coercion;

enhanced consultations on matters
affecting the common interest of ASEAN;

(e)

(f)

(g)

5

reliance on peaceful settlement of disputes;

(d)

seriously

renunciation of aggression and of the threat or use
of force or other actions in any manner inconsistent
with international law;

shared commitment and collective responsibility in
enhancing regional peace, security and prosperity;

(b)

(c)

respect for the independence, sovereignty, equality,
territorial integrity and national identity of all ASEAN
Member States;

(a)

2.
ASEAN and its Member States shall act in accordance
with the following Principles:

1.
In pursuit of the Purposes stated in Article 1, ASEAN and
its Member States reaffirm and adhere to the fundamental
principles contained in the declarations, agreements,
conventions, concords, treaties and other instruments of
ASEAN.

ARTICLE 2
PRINCIPLES

adherence to multilateral trade rules and ASEAN’s
rules-based regimes for effective implementation of
economic commitments and progressive reduction
towards elimination of all barriers to regional
economic integration, in a market-driven economy.

(n)

6

the centrality of ASEAN in external political,
economic, social and cultural relations while
remaining actively engaged, outward-looking,
inclusive and non-discriminatory; and

respect for the different cultures, languages and
religions of the peoples of ASEAN, while
emphasising their common values in the spirit of
unity in diversity;
(m)

(l)

abstention from participation in any policy or activity,
including the use of its territory, pursued by any
ASEAN Member State or non-ASEAN State or any
non-State actor, which threatens the sovereignty,
territorial integrity or political and economic stability
of ASEAN Member States;

upholding the United Nations Charter and
international
law,
including
international
humanitarian law, subscribed to by ASEAN Member
States;

(j)

(k)

respect for fundamental freedoms, the promotion
and protection of human rights, and the promotion
of social justice;

adherence to the rule of law, good governance, the
principles of democracy and constitutional
government;

(i)

(h)
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The Member States of ASEAN are Brunei Darussalam, the
Kingdom of Cambodia, the Republic of Indonesia, the Lao
People’s Democratic Republic, Malaysia, the Union of
Myanmar, the Republic of the Philippines, the Republic of
Singapore, the Kingdom of Thailand and the Socialist Republic
of Viet Nam.

ASEAN, as an inter-governmental organisation, is hereby
conferred legal personality.

7

ARTICLE 4
MEMBER STATES

ARTICLE 3
LEGAL PERSONALITY OF ASEAN

2.

8

Admission shall be based on the following criteria:

1.
The procedure for application and admission to ASEAN
shall be prescribed by the ASEAN Coordinating Council.

ARTICLE 6
ADMISSION OF NEW MEMBERS

3.
In the case of a serious breach of the Charter or noncompliance, the matter shall be referred to Article 20.

2.
Member States shall take all necessary measures,
including the enactment of appropriate domestic legislation, to
effectively implement the provisions of this Charter and to
comply with all obligations of membership.

1.
Member States shall have equal rights and obligations
under this Charter.

ARTICLE 5
RIGHTS AND OBLIGATIONS

CHAPTER III
MEMBERSHIP

CHAPTER II
LEGAL PERSONALITY
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recognition by all ASEAN Member States;

agreement to be bound and to abide by the Charter;
and

ability and willingness to carry out the obligations of
Membership.

(b)

(c)

(d)

9

4.
An applicant State shall be admitted to ASEAN upon
signing an Instrument of Accession to the Charter.

3.
Admission shall be decided by consensus by the ASEAN
Summit, upon the recommendation of the ASEAN Coordinating
Council.

location in the recognised geographical region of
Southeast Asia;

(a)

2.

deliberate, provide policy guidance and take
decisions on key issues pertaining to the realisation
of the objectives of ASEAN, important matters of
interest to Member States and all issues referred to
it by the ASEAN Coordinating Council, the ASEAN
Community Councils and ASEAN Sectoral
Ministerial Bodies;
instruct the relevant Ministers in each of the
Councils concerned to hold ad hoc inter-Ministerial
meetings, and address important issues concerning
ASEAN that cut across the Community Councils.
Rules of procedure for such meetings shall be
adopted by the ASEAN Coordinating Council;
address emergency situations affecting ASEAN by
taking appropriate actions;
decide on matters referred to it under Chapters VII
and VIII;

(b)

(c)

(d)

(e)

10

be the supreme policy-making body of ASEAN;

(a)

The ASEAN Summit shall:

1.
The ASEAN Summit shall comprise the Heads of State or
Government of the Member States.

ARTICLE 7
ASEAN SUMMIT

CHAPTER IV
ORGANS
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convened, whenever necessary, as special or ad
hoc meetings to be chaired by the Member State
holding the ASEAN Chairmanship, at venues to be
agreed upon by ASEAN Member States.

(b)

ARTICLE 8
ASEAN COORDINATING COUNCIL

held twice annually, and be hosted by the Member
State holding the ASEAN Chairmanship; and

(a)

ASEAN Summit Meetings shall be:

appoint the Secretary-General of ASEAN, with the
rank and status of Minister, who will serve with the
confidence and at the pleasure of the Heads of
State or Government upon the recommendation of
the ASEAN Foreign Ministers Meeting.

(g)

2.

coordinate the implementation of agreements and
decisions of the ASEAN Summit;

coordinate with the ASEAN Community Councils to
enhance policy coherence, efficiency and
cooperation among them;

(b)

(c)

11

prepare the meetings of the ASEAN Summit;

(a)

The ASEAN Coordinating Council shall:

1.
The ASEAN Coordinating Council shall comprise the
ASEAN Foreign Ministers and meet at least twice a year.

3.

authorise the establishment and the dissolution of
Sectoral Ministerial Bodies and other ASEAN
institutions; and

(f)

12

3.
Each Member State shall designate its national
representation for each ASEAN Community Council meeting.

2.
Each ASEAN Community Council shall have under its
purview the relevant ASEAN Sectoral Ministerial Bodies.

1.
The ASEAN Community Councils shall comprise the
ASEAN Political-Security Community Council, ASEAN
Economic Community Council, and ASEAN Socio-Cultural
Community Council.

ARTICLE 9
ASEAN COMMUNITY COUNCILS

3.
The ASEAN Coordinating Council shall be supported by
the relevant senior officials.

undertake other tasks provided for in this Charter or
such other functions as may be assigned by the
ASEAN Summit.

(h)

consider the report of the Secretary-General on the
functions and operations of the ASEAN Secretariat
and other relevant bodies;

(f)

approve the appointment and termination of the
Deputy
Secretaries-General
upon
the
recommendation of the Secretary-General; and

consider the annual report of the Secretary-General
on the work of ASEAN;

(e)

(g)

coordinate the reports of the ASEAN Community
Councils to the ASEAN Summit;

(d)
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coordinate the work of the different sectors under its
purview, and on issues which cut across the other
Community Councils; and

submit reports and recommendations to the ASEAN
Summit on matters under its purview.

(b)

(c)

1.

13

strengthen cooperation in their respective fields in
support of ASEAN integration and community
building; and

(c)

respective

implement the agreements and decisions of the
ASEAN Summit under their respective purview;

their

(b)

with

function in accordance
established mandates;

(a)

ASEAN Sectoral Ministerial Bodies shall:

ARTICLE 10
ASEAN SECTORAL MINISTERIAL BODIES

6.
Each ASEAN Community Council shall be supported by
the relevant senior officials.

5.
Each ASEAN Community Council shall meet at least
twice a year and shall be chaired by the appropriate Minister
from the Member State holding the ASEAN Chairmanship.

ensure the implementation of the relevant decisions
of the ASEAN Summit;

(a)

4.
In order to realise the objectives of each of the three
pillars of the ASEAN Community, each ASEAN Community
Council shall:

submit reports and recommendations to their
respective Community Councils.

2.

participate in meetings of the ASEAN Summit, the
ASEAN Community Councils, the ASEAN

(c)

14

facilitate
and
monitor
progress
in
the
implementation of ASEAN agreements and
decisions, and submit an annual report on the work
of ASEAN to the ASEAN Summit;

carry out the duties and responsibilities of this high
office in accordance with the provisions of this
Charter and relevant ASEAN instruments, protocols
and established practices;
(b)

(a)

The Secretary-General shall:

1.
The Secretary-General of ASEAN shall be appointed by
the ASEAN Summit for a non-renewable term of office of five
years, selected from among nationals of the ASEAN Member
States based on alphabetical rotation, with due consideration to
integrity, capability and professional experience, and gender
equality.

ARTICLE 11
SECRETARY-GENERAL OF ASEAN
AND ASEAN SECRETARIAT

2.
Each ASEAN Sectoral Ministerial Body may have under
its purview the relevant senior officials and subsidiary bodies to
undertake its functions as contained in Annex 1. The Annex
may be updated by the Secretary-General of ASEAN upon the
recommendation
of
the
Committee
of
Permanent
Representatives without recourse to the provision on
Amendments under this Charter.

(d)

269

be

the

Chief

6.

(a)

15

two Deputy Secretaries-General who will serve a
non-renewable term of three years, selected from
among nationals of the ASEAN Member States
based on alphabetical rotation, with due
consideration
to
integrity,
qualifications,
competence, experience and gender equality; and

The four Deputy Secretaries-General shall comprise:

5.
The four Deputy Secretaries-General shall be of different
nationalities from the Secretary-General and shall come from
four different ASEAN Member States.

4.
The Secretary-General shall be assisted by four Deputy
Secretaries-General with the rank and status of Deputy
Ministers. The Deputy Secretaries-General shall be
accountable to the Secretary-General in carrying out their
functions.

also

recommend the appointment and termination of the
Deputy Secretaries-General to the ASEAN
Coordinating Council for approval.

(e)

3.
The Secretary-General shall
Administrative Officer of ASEAN.

present the views of ASEAN and participate in
meetings with external parties in accordance with
approved policy guidelines and mandate given to
the Secretary-General; and

(d)

Coordinating Council, and ASEAN Sectoral
Ministerial Bodies and other relevant ASEAN
meetings;

two Deputy Secretaries-General who will serve a
term of three years, which may be renewed for
another three years. These two Deputy SecretariesGeneral shall be openly recruited based on merit.

(c)

(b)

(a)

refrain from any action which might reflect on their
position as ASEAN Secretariat officials responsible
only to ASEAN.

not seek or receive instructions from any
government or external party outside of ASEAN;
and

uphold the highest standards of integrity, efficiency,
and competence in the performance of their duties;

The Secretary-General and the staff shall:

16

2.
The Permanent Representatives collectively constitute a
Committee of Permanent Representatives, which shall:

1.
Each ASEAN Member State shall appoint a Permanent
Representative to ASEAN with the rank of Ambassador based
in Jakarta.

ARTICLE 12
COMMITTEE OF PERMANENT REPRESENTATIVES
TO ASEAN

9.
Each ASEAN Member State undertakes to respect the
exclusively ASEAN character of the responsibilities of the
Secretary-General and the staff, and not to seek to influence
them in the discharge of their responsibilities.

8.

7.
The ASEAN Secretariat shall comprise the SecretaryGeneral and such staff as may be required.

(b)
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coordinate with ASEAN National Secretariats and
other ASEAN Sectoral Ministerial Bodies;

liaise with the Secretary-General of ASEAN and the
ASEAN Secretariat on all subjects relevant to its
work;

facilitate ASEAN cooperation with external partners;
and

perform such other functions as may be determined
by the ASEAN Coordinating Council.

(b)

(c)

(d)

(e)

be the repository of information on all ASEAN
matters at the national level;

coordinate the implementation of ASEAN decisions
at the national level;

coordinate and support the national preparations of
ASEAN meetings;

promote ASEAN identity and awareness at the
national level; and

(b)

(c)

(d)

(e)

17

serve as the national focal point;

(a)

Each ASEAN Member State shall establish an ASEAN National
Secretariat which shall:

ARTICLE 13
ASEAN NATIONAL SECRETARIATS

support the work of the ASEAN Community
Councils and ASEAN Sectoral Ministerial Bodies;

(a)
ARTICLE 14
ASEAN HUMAN RIGHTS BODY

contribute to ASEAN community building.

18

2.
The ASEAN Foundation shall be accountable to the
Secretary-General of ASEAN, who shall submit its report to the
ASEAN Summit through the ASEAN Coordinating Council.

1.
The ASEAN Foundation shall support the SecretaryGeneral of ASEAN and collaborate with the relevant ASEAN
bodies to support ASEAN community building by promoting
greater awareness of the ASEAN identity, people-to-people
interaction, and close collaboration among the business sector,
civil society, academia and other stakeholders in ASEAN.

ARTICLE 15
ASEAN FOUNDATION

2.
This ASEAN human rights body shall operate in
accordance with the terms of reference to be determined by the
ASEAN Foreign Ministers Meeting.

1.
In conformity with the purposes and principles of the
ASEAN Charter relating to the promotion and protection of
human rights and fundamental freedoms, ASEAN shall
establish an ASEAN human rights body.

(f)
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1.
ASEAN shall enjoy in the territories of the Member States
such immunities and privileges as are necessary for the
fulfilment of its purposes.
2.
The immunities and privileges shall be laid down in
separate agreements between ASEAN and the host Member
State.
ARTICLE 18
IMMUNITIES AND PRIVILEGES OF THE SECRETARYGENERAL OF ASEAN AND STAFF OF THE ASEAN
SECRETARIAT

1.
ASEAN may engage with entities which support the
ASEAN Charter, in particular its purposes and principles. These
associated entities are listed in Annex 2.

2.
Rules of procedure and criteria for engagement shall be
prescribed by the Committee of Permanent Representatives
upon the recommendation of the Secretary-General of ASEAN.

3.
Annex 2 may be updated by the Secretary-General of
ASEAN upon the recommendation of the Committee of
Permanent Representatives without recourse to the provision
on Amendments under this Charter.
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ARTICLE 17
IMMUNITIES AND PRIVILEGES OF ASEAN

ARTICLE 16
ENTITIES ASSOCIATED WITH ASEAN

20

1. The Permanent Representatives of the Member States to
ASEAN and officials of the Member States participating in
official ASEAN activities or representing ASEAN in the Member

ARTICLE 19
IMMUNITIES AND PRIVILEGES OF THE PERMANENT
REPRESENTATIVES AND OFFICIALS ON ASEAN DUTIES

2. The immunities and privileges under this Article shall be
laid down in a separate ASEAN agreement.

1. The Secretary-General of ASEAN and staff of the ASEAN
Secretariat participating in official ASEAN activities or
representing ASEAN in the Member States shall enjoy such
immunities and privileges as are necessary for the independent
exercise of their functions.

CHAPTER VI
IMMUNITIES AND PRIVILEGES

CHAPTER V
ENTITIES ASSOCIATED WITH ASEAN
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2. The immunities and privileges of the Permanent
Representatives and officials on ASEAN duties shall be
governed by the 1961 Vienna Convention on Diplomatic
Relations or in accordance with the national law of the ASEAN
Member State concerned.

States shall enjoy such immunities and privileges as are
necessary for the exercise of their functions.

22

2.
In the implementation of economic commitments, a
formula for flexible participation, including the ASEAN Minus X
formula, may be applied where there is a consensus to do so.

1.
Each ASEAN Community Council shall prescribe its own
rules of procedure.

ARTICLE 21
IMPLEMENTATION AND PROCEDURE

4.
In the case of a serious breach of the Charter or noncompliance, the matter shall be referred to the ASEAN Summit
for decision.

3.
Nothing in paragraphs 1 and 2 of this Article shall affect
the modes of decision-making as contained in the relevant
ASEAN legal instruments.

2.
Where consensus cannot be achieved, the ASEAN
Summit may decide how a specific decision can be made.

1.
As a basic principle, decision-making in ASEAN shall be
based on consultation and consensus.

ARTICLE 20
CONSULTATION AND CONSENSUS

CHAPTER VII
DECISION-MAKING
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2.
Disputes which do not concern the interpretation or
application of any ASEAN instrument shall be resolved

1.
Disputes relating to specific ASEAN instruments shall be
settled through the mechanisms and procedures provided for in
such instruments.

ARTICLE 24
DISPUTE SETTLEMENT MECHANISMS IN SPECIFIC
INSTRUMENTS

2.
Parties to the dispute may request the Chairman of
ASEAN or the Secretary-General of ASEAN, acting in an exofficio capacity, to provide good offices, conciliation or
mediation.

1.
Member States which are parties to a dispute may at any
time agree to resort to good offices, conciliation or mediation in
order to resolve the dispute within an agreed time limit.

ARTICLE 23
GOOD OFFICES, CONCILIATION AND MEDIATION

2.
ASEAN shall maintain and establish dispute settlement
mechanisms in all fields of ASEAN cooperation.
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2.
Any Member State affected by non-compliance with the
findings, recommendations or decisions resulting from an

1.
The Secretary-General of ASEAN, assisted by the
ASEAN Secretariat or any other designated ASEAN body,
shall
monitor
the
compliance
with
the
findings,
recommendations or decisions resulting from an ASEAN
dispute settlement mechanism, and submit a report to the
ASEAN Summit.

ARTICLE 27
COMPLIANCE

When a dispute remains unresolved, after the application of the
preceding provisions of this Chapter, this dispute shall be
referred to the ASEAN Summit, for its decision.

ARTICLE 26
UNRESOLVED DISPUTES

Where not otherwise specifically provided, appropriate dispute
settlement mechanisms, including arbitration, shall be
established for disputes which concern the interpretation or
application of this Charter and other ASEAN instruments.

ARTICLE 25
ESTABLISHMENT OF DISPUTE SETTLEMENT
MECHANISMS

3.
Where not otherwise specifically provided, disputes which
concern the interpretation or application of ASEAN economic
agreements shall be settled in accordance with the ASEAN
Protocol on Enhanced Dispute Settlement Mechanism.

ARTICLE 22
GENERAL PRINCIPLES

1.
Member States shall endeavour to resolve peacefully all
disputes in a timely manner through dialogue, consultation and
negotiation.

peacefully in accordance with the Treaty of Amity and
Cooperation in Southeast Asia and its rules of procedure.

CHAPTER VIII
SETTLEMENT OF DISPUTES
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4.
The ASEAN Secretariat shall operate in accordance with
the financial rules and procedures determined by the ASEAN
Coordinating Council upon the recommendation of the
Committee of Permanent Representatives.

3.
The Secretary-General shall prepare the annual
operational budget of the ASEAN Secretariat for approval by
the ASEAN Coordinating Council upon the recommendation of
the Committee of Permanent Representatives.

2.
The operational budget of the ASEAN Secretariat shall be
met by ASEAN Member States through equal annual
contributions which shall be remitted in a timely manner.

1.
The ASEAN Secretariat shall be provided with the
necessary financial resources to perform its functions
effectively.

ARTICLE 30
OPERATIONAL BUDGET AND FINANCES
OF THE ASEAN SECRETARIAT

3.
Financial accounts shall be subject to internal and
external audits.

2.
ASEAN shall observe sound financial management
policies and practices and budgetary discipline.

1.
ASEAN shall establish financial rules and procedures in
accordance with international standards.

ARTICLE 29
GENERAL PRINCIPLES

ARTICLE 28
UNITED NATIONS CHARTER PROVISIONS AND
OTHER RELEVANT INTERNATIONAL PROCEDURES

Unless otherwise provided for in this Charter, Member States
have the right of recourse to the modes of peaceful settlement
contained in Article 33(1) of the Charter of the United Nations or
any other international legal instruments to which the disputing
Member States are parties.

CHAPTER IX
BUDGET AND FINANCE

ASEAN dispute settlement mechanism, may refer the matter to
the ASEAN Summit for a decision.

275

the ASEAN Coordinating Council;

the three ASEAN Community Councils;

where appropriate, the relevant ASEAN Sectoral
Ministerial Bodies and senior officials; and

the Committee of Permanent Representatives.

(b)

(c)

(d)

(e)

ensure the centrality of ASEAN;

(b)
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actively promote and enhance the interests and wellbeing of ASEAN, including efforts to build an ASEAN
Community through policy initiatives, coordination,
consensus and cooperation;

(a)

The Member State holding the Chairmanship of ASEAN shall:

ARTICLE 32
ROLE OF THE CHAIRMAN OF ASEAN

the ASEAN Summit and related summits;

(a)

2.
ASEAN shall have, in a calendar year, a single
Chairmanship by which the Member State assuming the
Chairmanship shall chair:

1.
The Chairmanship of ASEAN shall rotate annually, based
on the alphabetical order of the English names of Member
States.

ARTICLE 31
CHAIRMAN OF ASEAN

CHAPTER X
ADMINISTRATION AND PROCEDURE

represent ASEAN in strengthening and promoting
closer relations with external partners; and
carry out such other tasks and functions as may be
mandated.

(d)

(e)
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The working language of ASEAN shall be English.

ARTICLE 34
WORKING LANGUAGE OF ASEAN

ASEAN and its Member States shall adhere to existing
diplomatic protocol and practices in the conduct of all activities
relating to ASEAN. Any changes shall be approved by the
ASEAN Coordinating Council upon the recommendation of the
Committee of Permanent Representatives.

ARTICLE 33
DIPLOMATIC PROTOCOL AND PRACTICES

ensure an effective and timely response to urgent
issues or crisis situations affecting ASEAN, including
providing its good offices and such other arrangements
to immediately address these concerns;

(c)
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ASEAN shall have an anthem.
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ARTICLE 40
ASEAN ANTHEM

The eighth of August shall be observed as ASEAN Day.

ARTICLE 39
ASEAN DAY

The ASEAN emblem shall be as shown in Annex 4.

ARTICLE 38
ASEAN EMBLEM

The ASEAN flag shall be as shown in Annex 3.

ARTICLE 37
ASEAN FLAG

The ASEAN motto shall be: "One Vision, One Identity, One
Community"

ARTICLE 36
ASEAN MOTTO

ASEAN shall promote its common ASEAN identity and a sense
of belonging among its peoples in order to achieve its shared
destiny, goals and values.

ARTICLE 35
ASEAN IDENTITY

CHAPTER XI
IDENTITY AND SYMBOLS
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7.
ASEAN may conclude agreements with countries or subregional, regional and international organisations and
institutions. The procedures for concluding such agreements

6.
The ASEAN Foreign Ministers Meeting shall ensure
consistency and coherence in the conduct of ASEAN’s external
relations.

5.
The strategic policy directions of ASEAN’s external
relations shall be set by the ASEAN Summit upon the
recommendation of the ASEAN Foreign Ministers Meeting.

4.
In the conduct of external relations of ASEAN, Member
States shall, on the basis of unity and solidarity, coordinate and
endeavour to develop common positions and pursue joint
actions.

3.
ASEAN shall be the primary driving force in regional
arrangements that it initiates and maintain its centrality in
regional cooperation and community building.

2.
The external relations of ASEAN shall adhere to the
purposes and principles set forth in this Charter.

1.
ASEAN shall develop friendly relations and mutually
beneficial dialogue, cooperation and partnerships with countries
and sub-regional, regional and international organisations and
institutions.

CONDUCT OF EXTERNAL RELATIONS

ARTICLE 41

EXTERNAL RELATIONS

CHAPTER XII
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2.
External parties may be invited to ASEAN meetings or
cooperative activities without being conferred any formal status,
in accordance with the rules of procedure.

2.
In relations with the external partners, the Country
Coordinators shall, inter alia:

be supported by the relevant ASEAN Committees in
Third Countries and International Organisations.

(c)
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1.
ASEAN Committees in Third Countries may be
established in non-ASEAN countries comprising heads of
diplomatic missions of ASEAN Member States. Similar
Committees may be established relating to international
organisations. Such Committees shall promote ASEAN’s
interests and identity in the host countries and international
organisations.

ARTICLE 43
ASEAN COMMITTEES IN THIRD COUNTRIES
AND INTERNATIONAL ORGANISATIONS

co-chair relevant meetings between ASEAN and
external partners; and

(b)
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Non-ASEAN Member States and relevant inter-governmental
organisations may appoint and accredit Ambassadors to ASEAN.
The ASEAN Foreign Ministers Meeting shall decide on such
accreditation.

ARTICLE 46
ACCREDITATION OF NON-ASEAN MEMBER STATES TO
ASEAN

2.
The ASEAN Coordinating Council shall decide on the
participation of ASEAN in other sub-regional, regional,
international organisations and institutions.

1.
ASEAN may seek an appropriate status with the United
Nations system as well as with other sub-regional, regional,
international organisations and institutions.

ARTICLE 45
RELATIONS WITH THE UNITED NATIONS SYSTEM AND
OTHER INTERNATIONAL ORGANISATIONS AND
INSTITUTIONS

1.
In conducting ASEAN’s external relations, the ASEAN
Foreign Ministers Meeting may confer on an external party the
formal status of Dialogue Partner, Sectoral Dialogue Partner,
Development Partner, Special Observer, Guest, or other status
that may be established henceforth.

1.
Member States, acting as Country Coordinators, shall
take turns to take overall responsibility in coordinating and
promoting the interests of ASEAN in its relations with the
relevant Dialogue Partners, regional and international
organisations and institutions.

represent ASEAN and enhance relations on the
basis of mutual respect and equality, in conformity
with ASEAN’s principles;

ARTICLE 44
STATUS OF EXTERNAL PARTIES

ARTICLE 42
DIALOGUE COORDINATOR

(a)

2.
The ASEAN Foreign Ministers Meeting shall determine
the rules of procedure of such Committees.

shall be prescribed by the ASEAN Coordinating Council in
consultation with the ASEAN Community Councils.
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3.
Amendments to the Charter agreed to by consensus by
the ASEAN Summit shall be ratified by all Member States in
accordance with Article 47.

2.
Proposed amendments to the Charter shall be submitted
by the ASEAN Coordinating Council by consensus to the
ASEAN Summit for its decision.

1.
Any Member State may propose amendments to the
Charter.

ARTICLE 48
AMENDMENTS

4.
This Charter shall enter into force on the thirtieth day
following the date of deposit of the tenth instrument of
ratification with the Secretary-General of ASEAN.

3.
Instruments of ratification shall be deposited with the
Secretary-General of ASEAN who shall promptly notify all
Member States of each deposit.

1.
This Charter shall be signed by all ASEAN Member
States.
2.
This Charter shall be subject to ratification by all ASEAN
Member States in accordance with their respective internal
procedures.

ARTICLE 47
SIGNATURE, RATIFICATION, DEPOSITORY AND ENTRY
INTO FORCE

CHAPTER XIII
GENERAL AND FINAL PROVISIONS
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3.
Headings and titles used throughout the Charter shall
only be for the purpose of reference.

2.
Any dispute arising from the interpretation of the Charter
shall be settled in accordance with the relevant provisions in
Chapter VIII.

1.
Upon the request of any Member State, the interpretation
of the Charter shall be undertaken by the ASEAN Secretariat in
accordance with the rules of procedure determined by the
ASEAN Coordinating Council.

ARTICLE 51
INTERPRETATION OF THE CHARTER

This Charter may be reviewed five years after its entry into
force or as otherwise determined by the ASEAN Summit.

ARTICLE 50
REVIEW

Unless otherwise provided for in this Charter, the ASEAN
Coordinating Council shall determine the terms of reference
and rules of procedure and shall ensure their consistency.

ARTICLE 49
TERMS OF REFERENCE AND RULES OF PROCEDURE

4.
An amendment shall enter into force on the thirtieth day
following the date of deposit of the last instrument of ratification
with the Secretary-General of ASEAN.
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The assets and funds of the Organisation shall be vested in the
name of ASEAN.

ARTICLE 55
ASEAN ASSETS

This Charter shall be registered by the Secretary-General of
ASEAN with the Secretariat of the United Nations, pursuant to
Article 102, paragraph 1 of the Charter of the United Nations.

ARTICLE 54
REGISTRATION OF THE ASEAN CHARTER

The signed original text of this Charter in English shall be
deposited with the Secretary-General of ASEAN, who shall
provide a certified copy to each Member State.

ARTICLE 53
ORIGINAL TEXT

2.
In case of inconsistency between the rights and
obligations of ASEAN Member States under such instruments
and this Charter, the Charter shall prevail.

1.
All treaties, conventions, agreements, concords,
declarations, protocols and other ASEAN instruments which
have been in effect before the entry into force of this Charter
shall continue to be valid.

ARTICLE 52
LEGAL CONTINUITY

Responsibility of international organizations:
Texts and titles of draft articles 1 to 67 adopted by the
Drafting Committee of the International Law
Commission on second reading in 2011
(A/CN.4/L.778)
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(b)
“rules of the organization” means, in particular, the constituent instruments,
decisions, resolutions and other acts of the international organization adopted in accordance
with those instruments, and established practice of the organization;

(a)
“international organization” means an organization established by a treaty or
other instrument governed by international law and possessing its own international legal
personality. International organizations may include as members, in addition to States,
other entities;

For the purposes of the present draft articles:

1.
The conduct of an organ or agent of an international organization in the performance
of functions of that organ or agent shall be considered an act of that organization under
international law, whatever position the organ or agent holds in respect of the organization.

Article 6
Conduct of organs or agents of an international organization

Chapter II
Attribution of conduct to an international organization

The characterization of an act of an international organization as internationally
wrongful is governed by international law.

constitutes a breach of an international obligation of that organization.

is attributable to that organization under international law; and

Article 2
Use of terms

(b)

(a)

There is an internationally wrongful act of an international organization when
conduct consisting of an action or omission:

Article 4
Elements of an internationally wrongful act of an international
organization

Every internationally wrongful act of an international organization entails the
international responsibility of that organization.

Article 3
Responsibility of an international organization for its internationally
wrongful acts

Chapter I
General principles

Part Two
The internationally wrongful act of and international
organization

(d)
“agent of an international organization” means an official or other person or
entity, other than an organ, who is charged by the organization with carrying out, or helping
to carry out, one of its functions, and thus through whom the organization acts.

(c)
“organ of an international organization” means any person or entity which
has that status in accordance with the rules of the organization;

Article 5
Characterization of an act of an international organization as
internationally wrongful

2

A/CN.4/L.778

2.
The present draft articles also apply to the international responsibility of a State for
an internationally wrongful act in connection with the conduct of an international
organization.

1.
The present draft articles apply to the international responsibility of an international
organization for an internationally wrongful act.

Article 1
Scope of the present draft articles

Part One
Introduction

Responsibility of international organizations

A/CN.4/L.778

Original: English and French

Distr.: Limited
30 May 2011

Texts and titles of draft articles 1 to 67 adopted by the Drafting
Committee on second reading in 2011

Responsibility of international organizations

Sixty-third session
Geneva, 26 April–3 June and 4 July–12 August 2011

International Law Commission

General Assembly

United Nations
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An act of an international organization does not constitute a breach of an
international obligation unless the organization is bound by the obligation in question at the
time the act occurs.

Article 11
International obligation in force for an international organization

2.
Paragraph 1 includes the breach of any international obligation that may arise for an
international organization towards its members under the rules of the organization.

1.
There is a breach of an international obligation by an international organization
when an act of that international organization is not in conformity with what is required of
it by that obligation, regardless of the origin or character of the obligation concerned.

Article 10
Existence of a breach of an international obligation

Chapter III
Breach of an international obligation

Conduct which is not attributable to an international organization under draft articles
6 to 8 shall nevertheless be considered an act of that organization under international law if
and to the extent that the organization acknowledges and adopts the conduct in question as
its own.

Article 9
Conduct acknowledged and adopted by an international organization
as its own

The conduct of an organ or agent of an international organization shall be considered
an act of that organization under international law if the organ or agent acts in an official
capacity and within the overall functions of that organization, even if the conduct exceeds
the authority of that organ or agent or contravenes instructions.

Article 8
Excess of authority or contravention of instructions

The conduct of an organ of a State or an organ or agent of an international
organization that is placed at the disposal of another international organization shall be
considered under international law an act of the latter organization if the organization
exercises effective control over that conduct.

Article 7
Conduct of organs of a State or organs or agents of an international
organization placed at the disposal of another international
organization

2.
The rules of the organization apply in the determination of the functions of its
organs and agents.

3

A/CN.4/L.778

4

A/CN.4/L.778

the act would be internationally wrongful if committed by that organization.

An international organization which directs and controls a State or another
international organization in the commission of an internationally wrongful act by the State
or the latter organization is internationally responsible for that act if:

Article 15
Direction and control exercised over the commission of an
internationally wrongful act

(b)

(a)
the former organization does so with knowledge of the circumstances of the
internationally wrongful act; and

An international organization which aids or assists a State or another international
organization in the commission of an internationally wrongful act by the State or the latter
organization is internationally responsible for doing so if:

Article 14
Aid or assistance in the commission of an internationally wrongful act

Chapter IV
Responsibility of an international organization in connection
with the act of a State or another international organization

2.
In such a case, the breach extends over the entire period starting with the first of the
actions or omissions of the series and lasts for as long as these actions or omissions are
repeated and remain not in conformity with the international obligation.

1.
The breach of an international obligation by an international organization through a
series of actions and omissions defined in aggregate as wrongful occurs when the action or
omission occurs which, taken with the other actions or omissions, is sufficient to constitute
the wrongful act.

Article 13
Breach consisting of a composite act

3.
The breach of an international obligation requiring an international organization to
prevent a given event occurs when the event occurs and extends over the entire period
during which the event continues and remains not in conformity with that obligation.

2.
The breach of an international obligation by an act of an international organization
having a continuing character extends over the entire period during which the act continues
and remains not in conformity with that obligation.

1.
The breach of an international obligation by an act of an international organization
not having a continuing character occurs at the moment when the act is performed, even if
its effects continue.

Article 12
Extension in time of the breach of an international obligation

GE.11-61425
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the act would be internationally wrongful if committed by that organization.

This Chapter is without prejudice to the international responsibility of the State or
international organization which commits the act in question, or of any other State or
international organization.

Article 19
Effect of this Chapter

Without prejudice to draft articles 14 to 17, the international responsibility of an
international organization that is a member of another international organization also arises
in relation to an act of the latter under the conditions set out in draft articles 61 and 62 for
States that are members of an international organization.

Article 18
Responsibility of an international organization member of another
international organization

3.
Paragraphs 1 and 2 apply whether or not the act in question is internationally
wrongful for the member States or international organizations to which the decision or
authorization is addressed.

2.
An international organization incurs international responsibility if it circumvents one
of its international obligations by authorizing member States or international organizations
to commit an act that would be internationally wrongful if committed by the former
organization and the act in question is committed because of that authorization.

1.
An international organization incurs international responsibility if it circumvents one
of its international obligations by adopting a decision binding member States or
international organizations to commit an act that would be internationally wrongful if
committed by the former organization.

Article 17
Circumvention of international obligations through decisions and
authorizations addressed to members

(b)
the coercing international organization does so with knowledge of the
circumstances of the act.

(a)
the act would, but for the coercion, be an internationally wrongful act of the
coerced State or international organization; and

An international organization which coerces a State or another international
organization to commit an act is internationally responsible for that act if:

Article 16
Coercion of a State or another international organization

(b)

(a)
the former organization does so with knowledge of the circumstances of the
internationally wrongful act; and

5
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(b)

1.
The wrongfulness of an act of an international organization not in conformity with
an international obligation of that organization is precluded if the act is due to force
majeure, that is, the occurrence of an irresistible force or of an unforeseen event, beyond
the control of the organization, making it materially impossible in the circumstances to
perform the obligation.

Article 23
Force majeure

3.
Countermeasures may not be taken by an international organization against a
member State or international organization in response to a breach of an international
obligation under the rules of the organization unless such countermeasures are provided for
by those rules.

(c)
no appropriate means are available for otherwise inducing compliance with
the obligations of the responsible State or international organization concerning cessation of
the breach and reparation.

and

the conditions referred to in paragraph 1 are met;
the countermeasures are not inconsistent with the rules of the organization;

(a)

2.
Subject to paragraph 3, an international organization may not take countermeasures
against a responsible member State or international organization unless:

1.
Subject to paragraphs 2 and 3, the wrongfulness of an act of an international
organization not in conformity with an international obligation towards a State or another
international organization is precluded if and to the extent that the act constitutes a
countermeasure taken in accordance with the substantive and procedural conditions
required by international law, including those set forth in Chapter II of Part Four for
countermeasures taken against another international organization.

Article 22
Countermeasures

The wrongfulness of an act of an international organization is precluded if and to the
extent that the act constitutes a lawful measure of self-defence under international law.

Article 21
Self-defence

Valid consent by a State or an international organization to the commission of a
given act by another international organization precludes the wrongfulness of that act in
relation to that State or the former organization to the extent that the act remains within the
limits of that consent.

Article 20
Consent

Chapter V
Circumstances precluding wrongfulness
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Paragraph 1 does not apply if:

the organization has assumed the risk of that situation occurring.

Paragraph 1 does not apply if:

the act in question is likely to create a comparable or greater peril.

the organization has contributed to the situation of necessity.

Nothing in this Chapter precludes the wrongfulness of any act of an international
organization which is not in conformity with an obligation arising under a peremptory norm
of general international law.

Article 26
Compliance with peremptory norms

(b)

(a)
the international obligation in question excludes the possibility of invoking
necessity; or

2.
In any case, necessity may not be invoked by an international organization as a
ground for precluding wrongfulness if:

(b)
does not seriously impair an essential interest of the State or States towards
which the international obligation exists, or of the international community as a whole.

(a)
is the only means for the organization to safeguard against a grave and
imminent peril an essential interest of its member States or of the international community
as a whole, when the organization has, in accordance with international law, the function to
protect the interest in question; and

1.
Necessity may not be invoked by an international organization as a ground for
precluding the wrongfulness of an act not in conformity with an international obligation of
that organization unless the act:

Article 25
Necessity

(b)

(a)
the situation of distress is due, either alone or in combination with other
factors, to the conduct of the organization invoking it; or

2.

1.
The wrongfulness of an act of an international organization not in conformity with
an international obligation of that organization is precluded if the author of the act in
question has no other reasonable way, in a situation of distress, of saving the author’s life or
the lives of other persons entrusted to the author’s care.

Article 24
Distress

(b)

(a)
the situation of force majeure is due, either alone or in combination with
other factors, to the conduct of the organization invoking it; or

2.
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the question of compensation for any material loss caused by the act in

to cease that act, if it is continuing;

1.
The responsible international organization is under an obligation to make full
reparation for the injury caused by the internationally wrongful act.

Article 31
Reparation

(b)
to offer appropriate assurances and guarantees of non-repetition, if
circumstances so require.

(a)

The international organization responsible for the internationally wrongful act is
under an obligation:

Article 30
Cessation and non-repetition

The legal consequences of an internationally wrongful act under this Part do not
affect the continued duty of the responsible international organization to perform the
obligation breached.

Article 29
Continued duty of performance

The international responsibility of an international organization which is entailed by
an internationally wrongful act in accordance with the provisions of Part Two involves
legal consequences as set out in this Part.

Article 28
Legal consequences of an internationally wrongful act

Chapter I
General principles

Part Three
Content of the international responsibility of an international
organization

(b)
question.

(a)
compliance with the obligation in question, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

The invocation of a circumstance precluding wrongfulness in accordance with this
Chapter is without prejudice to:

Article 27
Consequences of invoking a circumstance precluding wrongfulness
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is not materially impossible;

(b)
does not involve a burden out of all proportion to the benefit deriving from
restitution instead of compensation.

(a)

An international organization responsible for an internationally wrongful act is
under an obligation to make restitution, that is, to re-establish the situation which existed
before the wrongful act was committed, provided and to the extent that restitution:

Article 35
Restitution

Full reparation for the injury caused by the internationally wrongful act shall take
the form of restitution, compensation and satisfaction, either singly or in combination, in
accordance with the provisions of this Chapter.

Article 34
Forms of reparation

Chapter II
Reparation for injury

2.
This Part is without prejudice to any right, arising from the international
responsibility of an international organization, which may accrue directly to any person or
entity other than a State or an international organization.
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2.
Satisfaction may consist in an acknowledgement of the breach, an expression of
regret, a formal apology or another appropriate modality.

1.
The obligations of the responsible international organization set out in this Part may
be owed to one or more States, to one or more other organizations, or to the international
community as a whole, depending in particular on the character and content of the
international obligation and on the circumstances of the breach.

2.
The members of a responsible international organization shall take all the
appropriate measures that may be required by the rules of the organization in order to
enable the organization to fulfil its obligations under this Chapter.

1.
The responsible international organization shall take all appropriate measures in
accordance with its rules to ensure that its members provide it with the means for
effectively fulfilling its obligations under this Chapter.

Article 40
Ensuring the fulfilment of the obligation to make reparation

In the determination of reparation, account shall be taken of the contribution to the
injury by wilful or negligent action or omission of the injured State or international
organization or of any person or entity in relation to whom reparation is sought.

Article 39
Contribution to the injury

2.
Interest runs from the date when the principal sum should have been paid until the
date the obligation to pay is fulfilled.

1.
Interest on any principal sum due under this Chapter shall be payable when
necessary in order to ensure full reparation. The interest rate and mode of calculation shall
be set so as to achieve that result.

Article 38
Interest

3.
Satisfaction shall not be out of proportion to the injury and may not take a form
humiliating to the responsible international organization.

1.
The international organization responsible for an internationally wrongful act is
under an obligation to give satisfaction for the injury caused by that act insofar as it cannot
be made good by restitution or compensation.

Article 33
Scope of international obligations set out in this Part
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2.
The compensation shall cover any financially assessable damage including loss of
profits insofar as it is established.

1.
The responsible international organization may not rely on its rules as justification
for failure to comply with its obligations under this Part.

Article 37
Satisfaction

1.
The international organization responsible for an internationally wrongful act is
under an obligation to compensate for the damage caused thereby, insofar as such damage
is not made good by restitution.

Article 32
Relevance of the rules of the organization

2.
Paragraph 1 is without prejudice to the applicability of the rules of an international
organization to the relations between the organization and its member States and
organizations.

Article 36
Compensation

A/CN.4/L.778

2.
Injury includes any damage, whether material or moral, caused by the internationally
wrongful act of an international organization.
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The injured State or international organization may specify in particular:

that State or the former international organization individually;

(b)
a group of States or international organizations including that State or the
former international organization, or the international community as a whole, and the
breach of the obligation:

(a)

A State or an international organization is entitled as an injured State or an injured
international organization to invoke the responsibility of another international organization
if the obligation breached is owed to:

Article 43
Invocation of responsibility by an injured State or international
organization

Chapter I
Invocation of the responsibility of an international
organization

Article 46
Loss of the right to invoke responsibility

Part Four
The implementation of the international responsibility of an
international organization

the injured State or international organization has validly waived the claim;

Where several States or international organizations are injured by the same
internationally wrongful act of an international organization, each injured State or
international organization may separately invoke the responsibility of the international
organization for the internationally wrongful act.

Article 47
Plurality of injured States or international organizations

(b)
the injured State or international organization is to be considered as having,
by reason of its conduct, validly acquiesced in the lapse of the claim.

(a)

The responsibility of an international organization may not be invoked if:

2.
When the rule of exhaustion of local remedies applies to a claim, an injured State or
international organization may not invoke the responsibility of another international
organization if any available and effective remedy has not been exhausted.

what form reparation should take in accordance with the provisions of Part

3.
This draft article is without prejudice to the other consequences referred to in this
Part and to such further consequences that a breach to which this Chapter applies may entail
under international law.

(b)

1.
An injured State may not invoke the responsibility of an international organization if
the claim is not brought in accordance with any applicable rule relating to the nationality of
claims.

Three.

(a)
the conduct that the responsible international organization should take in
order to cease the wrongful act, if it is continuing;

2.

1.
An injured State or international organization which invokes the responsibility of
another international organization shall give notice of its claim to that organization.

Article 44
Notice of claim by an injured State or international organization

2.
No State or international organization shall recognize as lawful a situation created
by a serious breach within the meaning of draft article 41, nor render aid or assistance in
maintaining that situation.

12

specially affects that State or that international organization; or

(ii)
is of such a character as radically to change the position of all the other States
and international organizations to which the obligation is owed with respect to the
further performance of the obligation.

(i)

Article 45
Admissibility of claims

11
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1.
States and international organizations shall cooperate to bring to an end through
lawful means any serious breach within the meaning of draft article 41.

Article 42
Particular consequences of a serious breach of an obligation under this
Chapter

2.
A breach of such an obligation is serious if it involves a gross or systematic failure
by the responsible international organization to fulfil the obligation.

1.
This Chapter applies to the international responsibility which is entailed by a serious
breach by an international organization of an obligation arising under a peremptory norm of
general international law.

Article 41
Application of this Chapter

Chapter III
Serious breaches of obligations under peremptory norms of
general international law
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Paragraphs 1 and 2:

5.
The requirements for the invocation of responsibility by an injured State or
international organization under draft articles 44, 45, paragraph 2, and 46 apply to an
invocation of responsibility by a State or international organization entitled to do so under
paragraphs 1 to 4.

(b)
performance of the obligation of reparation in accordance with Part Three, in
the interest of the injured State or international organization or of the beneficiaries of the
obligation breached.

14

2.
Countermeasures may not be taken by an injured State or international organization
which is a member of a responsible international organization against that organization in
response to a breach of an international obligation under the rules of the organization unless
such countermeasures are provided for by those rules.

(c)
no appropriate means are available for otherwise inducing compliance with
the obligations of the responsible international organization concerning cessation of the
breach and reparation.

(b)

(a)
cessation of the internationally wrongful act, and assurances and guarantees
of non-repetition in accordance with draft article 30; and

the conditions referred to in draft article 51 are met;
the countermeasures are not inconsistent with the rules of the organization;

(a)

1.
Subject to paragraph 2, an injured State or international organization which is a
member of a responsible international organization may not take countermeasures against
that organization unless:

Article 52
Conditions for taking countermeasures by members of an international
organization

4.
Countermeasures shall, as far as possible, be taken in such a way as to limit their
effects on the exercise by the responsible international organization of its functions.

3.
Countermeasures shall, as far as possible, be taken in such a way as to permit the
resumption of performance of the obligations in question.

2.
Countermeasures are limited to the non-performance for the time being of
international obligations of the State or international organization taking the measures
towards the responsible international organization.

1.
An injured State or an injured international organization may only take
countermeasures against an international organization which is responsible for an
internationally wrongful act in order to induce that organization to comply with its
obligations under Part Three.

Article 51
Object and limits of countermeasures

Chapter II
Countermeasures

This Chapter is without prejudice to the entitlement that a person or entity other than
a State or an international organization may have to invoke the international responsibility
of an international organization.

Article 50
Scope of this Chapter

and

13
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4.
A State or an international organization entitled to invoke responsibility under
paragraphs 1 to 3 may claim from the responsible international organization:

3.
An international organization other than an injured international organization is
entitled to invoke the responsibility of another international organization in accordance with
paragraph 4 if the obligation breached is owed to the international community as a whole
and safeguarding the interest of the international community as a whole underlying the
obligation breached is within the functions of the international organization invoking
responsibility.

2.
A State other than an injured State is entitled to invoke the responsibility of an
international organization in accordance with paragraph 4 if the obligation breached is
owed to the international community as a whole.

1.
A State or an international organization other than an injured State or international
organization is entitled to invoke the responsibility of another international organization in
accordance with paragraph 4 if the obligation breached is owed to a group of States or
international organizations, including the State or organization that invokes responsibility,
and is established for the protection of a collective interest of the group.

Article 49
Invocation of responsibility by a State or an international organization
other than an injured State or international organization

(b)
are without prejudice to any right of recourse that the State or international
organization providing reparation may have against the other responsible States or
international organizations.

(a)
do not permit any injured State or international organization to recover, by
way of compensation, more than the damage it has suffered;

3.

2.
Subsidiary responsibility may be invoked insofar as the invocation of the primary
responsibility has not led to reparation.

1.
Where an international organization and one or more States or other international
organizations are responsible for the same internationally wrongful act, the responsibility of
each State or organization may be invoked in relation to that act.

Article 48
Responsibility of an international organization and one or more States
or international organizations
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other obligations under peremptory norms of general international law.

(c)

(d)

Before taking countermeasures, an injured State or international organization shall:

the internationally wrongful act has ceased; and

4.
Paragraph 3 does not apply if the responsible international organization fails to
implement the dispute settlement procedures in good faith.

(b)
the dispute is pending before a court or tribunal which has the authority to
make decisions binding on the parties.

(a)

3.
Countermeasures may not be taken, and if already taken must be suspended without
undue delay if:

2.
Notwithstanding paragraph 1 (b), the injured State or international organization may
take such urgent countermeasures as are necessary to preserve its rights.

(b)
notify the responsible international organization of any decision to take
countermeasures and offer to negotiate with that organization.

(a)
call upon the responsible international organization, in accordance with draft
article 44, to fulfil its obligations under Part Three;

1.

Article 55
Conditions relating to resort to countermeasures

Countermeasures must be commensurate with the injury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question.

Article 54
Proportionality of countermeasures

(b)
to respect any inviolability of organs or agents of the responsible
international organization and of the premises, archives and documents of that organization.

(a)
under any dispute settlement procedure applicable between it and the
responsible international organization;

2.
An injured State or international organization taking countermeasures is not relieved
from fulfilling its obligations:

obligations for the protection of human rights;

obligations of a humanitarian character prohibiting reprisals;

(b)

(a)
the obligation to refrain from the threat or use of force as embodied in the
Charter of the United Nations;

15
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the act would be internationally wrongful if committed by that State.

the act would be internationally wrongful if committed by that State.
2.
An act by a State member of an international organization done in accordance with
the rules of the organization does not as such engage the international responsibility of that
State under the terms of this draft article.

(b)

(a)
that State does so with knowledge of the circumstances of the internationally
wrongful act; and

1.
A State which directs and controls an international organization in the commission
of an internationally wrongful act by the latter is internationally responsible for that act if:

Article 59
Direction and control exercised by a State over the commission of an
internationally wrongful act by an international organization

2.
An act by a State member of an international organization done in accordance with
the rules of the organization does not as such engage the international responsibility of that
State under the terms of this draft article.

(b)

(a)
the State does so with knowledge of the circumstances of the internationally
wrongful act; and

1.
A State which aids or assists an international organization in the commission of an
internationally wrongful act by the latter is internationally responsible for doing so if:

Article 58
Aid or assistance by a State in the commission of an internationally
wrongful act by an international organization

Part Five
Responsibility of a State in connection with the conduct of an
international organization

This Chapter does not prejudice the right of any State or international organization,
entitled under draft article 49, paragraphs 1 to 3, to invoke the responsibility of another
international organization, to take lawful measures against that organization to ensure
cessation of the breach and reparation in the interest of the injured State or organization or
of the beneficiaries of the obligation breached.

Article 57
Measures taken by States or international organizations other than an
injured State or organization

Countermeasures shall be terminated as soon as the responsible international
organization has complied with its obligations under Part Three in relation to the
internationally wrongful act.

1.

Countermeasures shall not affect:

Article 56
Termination of countermeasures
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Article 53
Obligations not affected by countermeasures
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the coercing State does so with knowledge of the circumstances of the act.

it has led the injured party to rely on its responsibility.

This Part is without prejudice to the international responsibility of the international
organization which commits the act in question, or of any State or other international
organization.

Article 63
Effect of this Part

2.
Any international responsibility of a State under paragraph 1 is presumed to be
subsidiary.

(b)

18

These draft articles are without prejudice to the Charter of the United Nations.

Article 67
Charter of the United Nations

These draft articles are without prejudice to any question of the individual
responsibility under international law of any person acting on behalf of an international
organization or a State.

1.
A State member of an international organization is responsible for an internationally
wrongful act of that organization if:

it has accepted responsibility for that act towards the injured party; or

Article 66
Individual responsibility

Article 62
Responsibility of a State member of an international organization for
an internationally wrongful act of that organization

(a)

The applicable rules of international law continue to govern questions concerning
the responsibility of an international organization or a State for an internationally wrongful
act to the extent that they are not regulated by these draft articles.

2.
Paragraph 1 applies whether or not the act in question is internationally wrongful for
the international organization.

These draft articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the
international responsibility of an international organization, or of a State in connection with
the conduct of an international organization, are governed by special rules of international
law. Such special rules of international law may be contained in the rules of the
organization applicable to the relations between an international organization and its
members.

Article 64
Lex specialis

Part Six
General provisions

Article 65
Questions of international responsibility not regulated by these draft
articles

17
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1.
A State member of an international organization incurs international responsibility
if, by taking advantage of the fact that the organization has competence in relation to the
subject-matter of one of the State’s international obligations, it circumvents that obligation
by causing the organization to commit an act that, if committed by the State, would have
constituted a breach of the obligation.

Article 61
Circumvention of international obligations of a State member of an
international organization

(b)

(a)
the act would, but for the coercion, be an internationally wrongful act of the
coerced international organization; and

A State which coerces an international organization to commit an act is
internationally responsible for that act if:

Article 60
Coercion of an international organization by a State
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Before turning to the article by article discussion, I might add that the Committee
considered matters of translation into all the languages of the United Nations, in order to align the
various linguistic texts with the English original. I will not dwell on such matters today. However,

Mr. Chairman,

This is an historic moment for the International Law Commission. Today’s report
signifies the drawing to a close of the Commission’s work on the subject of international
responsibility, which was among the original topics selected in 1949 for consideration by the
Commission. This work has been the subject of the Commission’s attention for nearly 60 years
and is unquestionably one of its most important contributions to the codification and progressive
development of international law. Following the successful conclusion in 2001 of the articles on
State responsibility, the Commission turned its attention to the question of the responsibility of
international organizations, which has kept it busy for the better part of the last decade.
The Commission was particularly fortunate to have had at its disposal the services of
extremely well qualified and experienced Special Rapporteurs who have put much of their energy
and intellectual talent into conceptualizing and developing the international regime of
responsibility for States and now for international organizations. The present Special Rapporteur,
Prof. Giorgio Gaja, is no exception and has joined a select list of Special Rapporteurs who have
made their mark on the contemporary understanding of international law. On behalf of the
Drafting Committee, I wish to express my deep appreciation to the Special Rapporteur for his full
cooperation and the efficient manner in which he approached the second reading of the draft
articles. His mastery of the subject greatly facilitated the task of the Drafting Committee. I also
wish to express my appreciation to the members of the Committee for their cooperation and their
constructive manner, as well as the good spirit in which they discussed the articles. Furthermore, I
wish to thank the Secretariat for its valuable assistance.

Mr. Chairman,

The Drafting Committee held 11 meetings from 29 April to 19 May on this topic. I am
pleased to report that the Committee was able to complete the second reading of a set of 67 draft
articles on the responsibility of international organizations, and decided to submit its report to the
Plenary with the recommendation that the draft articles be adopted by the Commission, on second
reading.

It is my pleasure, today, to introduce the second report of the Drafting Committee for the
sixty-third session of the Commission. This report, which deals with the topic “Responsibility of
international organizations”, is contained in document A/CN.4/L.778. The Committee had before
it the entire set of draft articles on the responsibility of international organizations, as adopted on
first reading, together with the recommendations of the Special Rapporteur contained in his
eighth report, the suggestions made during the Plenary debate and the comments received from
Governments and international organizations.

Mr. Chairman,

3 June 2011
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Draft article 2 pertains to the use of terms. The version being proposed for consideration
at second reading contains the definitions of four phrases, as opposed to three in the first reading
text.
Subparagraphs (a) and (b), defining “international organization” and “rules of the
organization”, respectively, have been retained in the version adopted on first reading, save for

Mr. Chairman,

Draft article 2

The title of draft article 1 remains “Scope of the present draft articles”.

Draft article 1 pertains to the scope of the draft articles. Paragraph 1 was adopted as
formulated on first reading, with the exception that the concluding phrase “act that is wrongful
under international law” has been refined to “internationally wrongful act”.
The Drafting Committee refined paragraph 2 so as to more closely reflect the scope of the
draft articles. In particular, it sought a formula which took into account the fact that the draft
articles, in draft articles 60 [59] and 61 [60], also covered the scenario of State responsibility for
acts committed by an international organization which were not wrongful acts of that
organization. Various formulations were considered. At the same time, the formulation of the
paragraph had to also cover the situation envisaged in draft article 62 [61] where a State is
responsible not for its own wrongful acts, but for those of an international organization. The
Committee drew inspiration from the title of Part Five by reformulating the concluding phrase of
the paragraph as “…for an internationally wrongful act in connection with the conduct of an
international organization”.
The Committee also considered including a specific mention to Part Five but decided
against doing so since, although the provisions relating to State responsibility are grouped in Part
Five, it is not only that Part which applies to State responsibility. Other Parts, such as Parts One
and Six would also be relevant. The Committee considered linguistic options for trying to capture
the manner in which the draft articles deal with the responsibility of States, including using terms
such as “relates to”, “refers to”, “concerns”, but without success. Accordingly, it decided to retain
the more general reference to the drafting articles applying to State responsibility.
The Committee further resorted to the indefinite article “an” (instead of “the
internationally wrongful act”) so as to align the formulation with that adopted in paragraph 1.

Mr. Chairman,

Draft article 1

The Drafting Committee retained the title for Part One as “Introduction”. It is constituted
of two draft articles.

Part One - Introduction

The draft articles on the responsibility of international organizations, as adopted by the
Drafting Committee, are structured into six parts.

Mr. Chairman,

through you, Mr. Chairman, I will request the members of the Commission who still notice some
discrepancies in other language versions of the articles to inform the Secretariat.
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The title of draft article 2 remains “Use of terms”.

3

the insertion of the word “international” before the first reference to “organization” in
subparagraph (b). This was done for the sake of consistency in how the articles refer to
international organizations. The same technical refinement has been made in a number of places
throughout the draft articles. On subparagraph (b), the Drafting Committee also decided not to
accept a suggestion to emphasize those rules which are part of international law, out of
recognition that there also existed other rules of an organization which were not necessarily rules
of international law, but which were nonetheless relevant to the draft articles, for example, in
determining competence or the grant of consent. Nor did it consider it appropriate to include a
hierarchy of rules, since such hierarchy could vary by international organization.
The main issues in this draft article, therefore, pertained to new subparagraph (c) and
subparagraph (d). Subparagraph (c) was introduced in order to provide a definition of the phrase
“organ of an international organization”. This was done on basis of the Special Rapporteur’s
proposal which was inspired by article 4, paragraph 2, of the 2001 articles on the responsibility of
States. The word “means” was resorted to, as opposed to “includes”, so as to align with the
definition for “agents”. The Drafting Committee also considered a proposal which sought to
establish a more substantive definition of an organ, as opposed to a renvoi to the rules of the
organization. Under that proposal the definition would have been rendered as “…person or entity
through whom the organization acts and who is charged by the organization with carrying out, or
helping to carry out, one of its functions”. The Committee decided to retain the formulation in the
more general terms proposed by the Special Rapporteur, out of recognition that the concept of
“organ” has a different connotation for various international organizations. Individuals or entities
which might not be captured by a definition of “organ” under the rules of an international
organization, could nonetheless be considered an “agent” if the terms of subparagraph (d) are
satisfied.
Subparagraph (d) defines the concept of “agent of an international organization”. Two
changes were made to the first reading text. First, the words “of an international organization”
were added after “agent”, so as align with the formula adopted in new subparagraph (c). The
second change involved bringing the provision more into line with the broader definition of the
International Court of Justice in the Reparation for Injuries Advisory Opinion, by adding the
reference to “who is charged by the organization with carrying out, or helping to carry out, one of
its functions”. The reference to “through whom the organization acts” was moved to the end of
the subparagraph and rendered as “thus, through whom the organization acts”. The word “thus”
serves to indicate that this is not a cumulative requirement, but rather a further specification of the
requirement of “carrying out, or helping to carry out, one of its functions”, as the Court stated in
its Opinion.
The reference to “person or entity” is included out of recognition of the practice of
international organizations delegating their functions to other persons or entities, such as other
organizations or companies.
The Committee also considered the related issue of whether to avoid an overlap between
the category of “organ” and “agent”, through the inclusion of the phrase “other than an organ”.
While the Committee recognized that there may be situations where persons or entities, under the
rules of the organization, enjoy both the designation of organ and agent, it made sense to draw a
distinction between the two in the draft articles since reference is made, for example in draft
articles 6 [5] to 8 [7], to “organ or agent”. The combined effect with subparagraph (c) then is that
whatever the rules of the organization considers to be an organ is an “organ” for purpose of the
draft articles. Everyone or everything else who is charged by the organization with carrying out,
or helping to carry out, one of its functions, is an “agent” for purposes of the draft articles.
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As already mentioned, draft article 5 is new. It arose out of the discussion held in the
context of draft article 64 [63] on the principle of lex specialis, and in particular whether that
provision could be interpreted as implying that if an act is lawful under the rules of an
international organization then it would necessarily be lawful under international law. As a matter
of policy, the Drafting Committee felt that the draft articles should not allow for such an
interpretation.
Accordingly, new draft article 5 deals with the characterization of an act of an
international organization as internationally wrongful. It adopts, with the necessary modification,
the formulation of the first sentence of article 3 of the 2001 articles on State responsibility, and
establishes the principle that it is international law that decides whether an act of an international
organization is wrongful or not.
The Drafting Committee did not, however, include the second sentence of the
corresponding provision in the 2001 articles on State responsibility since it felt that it was not
possible to make an analogous assertion along the lines that such characterization could not be
affected by the rules of the organization, because the position taken in the draft articles was that
the rules of the organization could include rules of international law which may be relevant to the
characterization of an act as being internationally wrongful. While the Committee attempted to
capture this nuance by modifying the language of the provision, including through a proposal to
make reference to the “internal law” of the organization, it was unable to find a satisfactory
reformulation. Accordingly, it settled for the text currently before you, with the understanding
that the question of the interaction with the rules of the organization was best left for further
explanation in the commentary (which will include a cross-reference to the material covered in
the commentary to draft article 10 [9]).
The Drafting Committee agreed to have the provision early in the draft articles, in a
similar location to the equivalent article in the State responsibility articles. Initially, it considered

Draft article 5

Other than a technical refinement to change the second reference to “the international
organization”, in both draft articles 3 and 4, to “that organization”, the texts and titles of those
two draft articles were adopted without substantive change to the first reading versions. It might
be mentioned that the Drafting Committee did take into account a suggestion that had been made
by a State to include the requirement of the causation of damage in draft article 4. However, the
Committee decided against this since it was not clear how it could be justified that such element
would be required for acts committed by international organizations, but not for those committed
by States (since the 2001 articles made no such reference).

Mr. Chairman,

Draft articles 3 and 4

Chapter I of Part Two continues to be entitled “General principles” and is constituted of
three draft articles, including the only new draft article introduced during the second reading.

I now draw your attention to Part Two of the draft articles, the title of which has been
retained as “The internationally wrongful act of an international organization”. The Part is made
up of five chapters.

Mr. Chairman,

Part Two
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The Drafting Committee noted that many of the comments on draft article 7 [6] were
addressed to the commentaries. The Committee considered a proposal made by a State to

Mr. Chairman,

Draft article 7 [6]

The title of draft article 6 [5] has been changed to “Conduct of organs or agents of an
international organization” which was considered clearer, and corresponds to the 2001 articles on
State responsibility.

Paragraph 2 was also refined through an amendment of the opening phrase which now
reads “[t]he rules of the organization apply in the determination”. This was done to make it
clearer that the rules of the organization are not the exclusive basis for determining the functions
of the organ or agent, a point that is made in the commentary, but which was not clear in the first
reading version of the draft articles. On the one hand, the international organization should not be
allowed to rely on the fact that the attribution of functions to an agent went beyond its rules to
deny the attribution of the conduct of the agent to it. On the other hand, it was recognized that the
rules of the organization would normally apply in the determination of the functions of its organs
and agents. The shift from “shall apply to” to “apply in” is intended to indicate this nuance in the
meaning of the provision.

The Committee took into account a suggestion that it be specified that the conduct in
question be undertaken under the instruction and control of the organization, or in an official
capacity. However, it decided not to include such an element out of concern not to create the
impression of establishing an additional requirement. The issue has been resolved through an
amendment to draft article 8 [7].

Draft article 6 [5] covers the issue of the conduct of organs or agents of an international
organization. The provision has been retained largely in the form adopted on first reading, with
some drafting suggestions. In paragraph 1, the word “as” in “as an act” of the first reading
version, was deleted to align the text closer to the 2001 articles on State responsibility.

Mr. Chairman,

Draft article 6 [5]

Chapter II continues to consist of four draft articles. The title adopted on first reading,
namely “Attribution of conduct to an international organization” was retained.

Mr. Chairman,

Chapter II

The title of draft article 5 is “Characterization of an act of an international organization as
internationally wrongful”, which is based on that of article 3 of the 2001 articles on State
responsibility.

the proposed new provision as a second paragraph to draft article 4, but decided to include it as a
separate provision since it dealt with a different set of issues to those covered by draft article 4.

Copyright © United Nations
2011

6

Chapter III also continues to consist of four draft articles. The title adopted on first
reading, namely “Breach of an international obligation” was retained.

Mr. Chairman,

Chapter III

*****

The title of draft article 9 [8] remains “Conduct acknowledged and adopted by an
international organization as its own”.

Draft article 9 [8] concerns the question of conduct acknowledged and adopted by an
international organization as its own. The provision elicited no changes other than the technical
refinement of replacing the phrase “the preceding draft articles” with “draft articles 6 to 8” and
deleting the second reference to “international” before “organization”, for reasons mentioned
earlier.

Mr. Chairman,

Draft article 9 [8]

The title of draft article 8 [7] remains “Excess of authority or contravention of
instructions”.

Draft article 8 [7] has been amended through the deletion of the indefinite article “an”
before “agent of an international organization” so as to harmonize it with the formula adopted
throughout the draft articles. The Committee further decided to replace the first reading reference
to “in that capacity” with “in an official capacity and within the overall functions of that
organization”. The word “and” was included so as to make it clear that these are two distinct
issues. This new qualifier was introduced in order to align the text with the practice of
international organizations, even though there existed the concern in the Drafting Committee that
this would unnecessarily limit the ability of victims to seek recourse against international
organizations. On this latter point, the view of the Committee was that the question of the
wrongful conduct of an international organization, if any, for failure to control its organs or
agents, was a matter for draft article 6 [5].
In the concluding clause, the phrase “even though” has been changed to “even if”, which
is the formulation used in the corresponding article of the 2001 articles on State responsibility.

Mr. Chairman,

Draft article 8 [7]

The title of draft article 7 [6] was amended to read “Conduct of organs of a State or
organs or agents of an international organization placed at the disposal of another international
organization”, in order to align it closer with the text.

introduce a qualification that the organs placed at the disposal of the international organization
were being used to carry out its functions. The Committee did not consider it necessary to specify
this in the draft article The draft article was, accordingly, adopted in the version adopted on first
reading.
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The texts and titles of draft articles 11 [10], 12 [11] and 13 [12] were adopted in the same
versions as on first reading, with minor technical adjustments. In draft article 11 [10], the second
“international” before “organization” was deleted, in line with the practice already described.
Similarly, in draft article 12 [11], paragraph 2, the concluding reference to “the international
obligation” has been replaced by “that obligation”. There is also no longer a comma between the
words “wrongful” and “occurs” in paragraph 1 of draft article 13 [12].

Mr. Chairman,

Draft articles 11 [10], 12 [11] and 13 [12]

The title of draft article 10 [9] remains “Existence of a breach of an international
obligation”.

Draft article 10 [9] deals with the existence of a breach of an international obligation. As
regards paragraph 1, the Drafting Committee took note of a suggestion made by an international
organization that it make it clearer in the draft article that breaches of the rules of an organization
are not as such breaches of international law. The Committee considered making this nuance
clearer by replacing “international obligation” with “obligation under international law”, but
decided against it as it would have meant introducing such a change in other draft articles which
could have led to unnecessary a contrario interpretations arising from the difference between the
present draft articles and those on State responsibility. The commentary will clarify that what is
meant by “international obligation” are obligations arising under international law. The
Committee further focused on amending the concluding clause which in the first reading version
read “regardless of its origin and character”. In particular, the Committee considered the use of
the pronoun “its” to be confusing, and decided to reformulate the phrase as “regardless of the
origin or character of the obligation concerned”. The earlier version “origin and character” has
been rendered as “origin or character”, so as to align with the formulation in the 2001 articles on
State responsibility.
The matter was also considered in paragraph 2, where the Drafting Committee changed
the phrase “breach of an international obligation” to “breach of any international obligation” so as
to suggest that by no means all obligations that may arise under the rules of the organization
would be international obligations. The Committee further discussed alternative formulations for
the words “that may arise”, including “on the basis of”, “under”, and “arising out of”. However, it
decided to retain the first reading formulation as an indication that, while the rules of the
organization might not per se be rules of international law, they nonetheless may serve as the
basis of obligations which arise under international law.
The Drafting Committee also introduced the phrase “for an international organization
towards its members”, after “international obligation that may arise” as a reminder that the rules
of the organization constrain the organization primarily in it relations with its members.
Obligations in relation to non-members arising out of the rules of the organization are not likely
to be obligations under international law. In short, the phrase serves to confirm what is also said
in draft article 32 [31] (and what is implied in draft article 5), namely that the rules of the
organization cannot be relied upon as a way of justifying the non-application or modification of
rules of international law which would otherwise be applicable to the organization.

Mr. Chairman,

Draft article 10 [9]

*****
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The central issue for the Drafting Committee, as in the Plenary debate, was whether the
provision should, in principle, extend to cover circumvention through recommendations. If you
recall, the Special Rapporteur had proposed to delete paragraph 2 of the first reading text entirely,
so as to limit the draft article to responsibility for binding decisions. The Committee also had
before it an intermediate proposal which retained the first reading text, including paragraph 2, but
deleted references to the organization incurring responsibility for the recommendations it adopts,
leaving the concept of responsibility for authorizations. The Committee also had before it a
proposal that included the element of a recommendation causing members to commit such an act.
It, however, decided not to pursue such approach, preferring instead to base itself on the proposal
to limit responsibility for non-binding acts to authorizations granted by an organization. The view

I now draw your attention to draft article 17 [16], which was the subject of some
discussion in the Drafting Committee. As you can see, the provision has been significantly
restructured. Before describing the draft article paragraph by paragraph, allow me to dispose of
one matter. The Special Rapporteur had proposed making the provision subject to what is now
draft articles 14 [13] to 16 [15] by including a phrase to that effect at the beginning of what was
paragraph 1. This would serve to remove any overlap between those provisions and draft article
17 [16] (which had been pointed out in some of the comments received) and would make it clear
that draft article 17 [16] was an additional basis for establishing responsibility. The Drafting
Committee decided that such precision was strictly not necessary, and that it could be explained
in the commentary.

Mr. Chairman,

Draft article 17 [16]

Before proceeding to draft article 17 [16], allow me to state for the record that the
Drafting Committee did consider, under draft article 14 [13], the question of whether the element
of intention should be added to that of “knowledge of the circumstances of the act”. The
commentary to the corresponding article in the State responsibility articles makes reference to the
element of intention, and the issue was whether the same thing should be done in the commentary
to draft article 14 [13]. The Special Rapporteur, in the commentary to the first reading text, had
declined to reproduce the reference to the criterion of intention out of concern that this would
give rise to a discrepancy with the draft article, which does not include such element. While there
was support in the Drafting Committee for the inclusion of the criterion of intention in the draft
article, the Committee decided against doing this as it would imply a reorientation of the concept
of responsibility being employed, which could also have implications for the 2001 articles on
State responsibility.

Chapter IV of Part One is entitled “Responsibility of an international organization in
connection with the act of a State or another international organization” and is constituted of six
draft articles. The Drafting Committee decided to make no changes to the texts and titles of draft
articles 14 [13], 15 [14], 16 [15], 18 [17] and 19 [18] as adopted on first reading, other than a
technical refinement in subparagraphs (a) of draft articles 14 [13] and 15 [14], replacing the
words “that organization” with “the former organization”. Accordingly, draft article 17 [16] was
the only draft article in this Chapter that was the subject of modification.

Mr. Chairman,

Chapter IV

296
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Draft article 21 [20] on self-defense was discussed at some length in the Drafting
Committee, with a view to providing the Special Rapporteur with guidance for the preparation of
the commentary. After considering some tentative proposals for refining the text including by
replacing “constitutes” with “may be regarded as”, “may amount to” and “is”, the Committee
decided to retain the provision as proposed on first reading, while recognizing that the situation it
provided for was, to some extent, theoretical, and not analogous to that raised in the context of
States. This is admitted through the inclusion in the first reading text, and retained at second

Draft article 21 [20]

Chapter V is the final chapter of Part One. Its title remains “Circumstances precluding
wrongfulness”. Of the eight draft articles in the chapter, the Drafting Committee made changes
only to two. Accordingly, it adopted the texts and titles of draft articles 20 [19], 23 [22], 24 [23],
26 [25] and 27 [26] without change to the first reading version. The Drafting Committee
discussed draft article 21 [20], without making changes, and modifications were introduced in
draft articles 22 [21] and 25 [24].

Mr. Chairman,

Chapter V

The title of draft article 17 [16] has been amended to read “Circumvention of
international obligations through decisions and authorizations addressed to members”, so as to
more closely reflect the content of the provision. The new formula has the additional benefit of
being similar to the titles for draft articles 14 [13], 15 [14] and 16 [15].

of the Committee was that different organizations ascribed different meanings (and legal
consequences) to the notion of “recommendations”. Regardless of such variety in approaches,
what mattered was whether by making a recommendation the organization was, in effect,
authorizing its members to act in a particular manner. In other words, the concept of
“authorization” included within it those types of recommendations which constrained members of
the organization to act in a certain manner. This will be explained further in the commentary.
Working on that understanding, the Drafting Committee adopted a provision similar to
that adopted on first reading, with the key difference being that the concept of “circumvention” is
given greater prominence by being located at the beginning of the formulation adopted for both
paragraphs 1 and 2.
Paragraph 1, therefore, maintains the thrust of that adopted on first reading establishing
international responsibility for an international organization arising from the adoption of a
decision binding on its members. Paragraph 2 extends this to circumvention of an international
obligation of an international organization by authorizing its members to commit the act which
would be wrongful for the organization if it had committed the act. The additional concept,
previously in subparagraph (b) in former paragraph 2, of the act actually having been performed,
has been retained and strengthened by linking it to the authorization in the new words “and the
act in question is committed because of that authorization”. The idea is of abuse by the
international organization of its separate legal personality.
Paragraph 3 is retained substantially in the form adopted on first reading. The only
changes introduced were to reflect the members being referred to in the plural, and to delete the
reference to recommendations. The Drafting Committee also decided to replace the word
“directed” with “addressed”, which is used in the title, so that the final clause now reads “to
which the decision or authorization is addressed”.

Mr. Chairman,

Draft article 25 [24]
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Draft article 22 [21] deals with the characterization of the resort to countermeasures as a
circumstance precluding wrongfulness. As in the Plenary debate, this provision was the subject of
some debate in the Drafting Committee. As will be described shortly, the Committee decided to
retain, in large part, the version adopted on first reading in a more elaborate manner. The main
problem, which the Committee confronted, related to former paragraph 2, and in particular the
possibility of the taking of countermeasures by an international organization against one of its
members. The Drafting Committee accepted the working hypothesis suggested during the Plenary
debate that it was possible to distinguish between countermeasures taken against a member for
breaches of obligations unrelated to membership, and those against a member for obligations
binding on it because of its membership, even if such distinction was not always easy to draw in
practice. The focus of the Committee’s consideration thus was on seeking to qualify the
possibility of countermeasures taken by an international organization against its members. One of
the options considered was to convert paragraph 2 into a without prejudice clause, but such
proposal did not garner sufficient support within the Committee. Instead the Committee decided
to structure the provision in line with the hypothesis just referred to.
Paragraph 1 establishes the general scenario of countermeasures taken against nonmember States. The Drafting Committee retained the text in the version adopted on first reading..
Paragraph 1 applies subject to the exceptional rules in paragraph 2 and new paragraph 3.
Paragraph 2 covers the situation where countermeasures are taken against a member State
or international organizations for the breach of an obligation unrelated to the State’s or
organization’s membership. As a policy matter, the Drafting Committee was of the view that,
even if a dispute concerned an obligation unrelated to membership, there were institutional
reasons for limiting the possibility of countermeasures, so as to preserve the relationship between
the organization and its member. Paragraph 2, therefore, presents several criteria, which have
been retained from the first reading text, with some drafting refinements. The criterion now found
in subparagraph (a) was in the chapeau of the first reading text, and has been moved down into
the list, to make the text clearer.
Paragraph 3, in turn, deals with the final scenario of countermeasures being taken against
a member in response to a breach of an obligation arising as a consequence of membership.
Given the legal complexity that such scenario implies, the Drafting Committee felt it necessary to
limit the possibility of the taking of countermeasures in such context to only where they are
expressly permitted by the rules of the organization. The Committee decided to further restrict the
provision by making it clear that what is being referred to is an obligation arising for the
wrongdoing member State or international organization under the rules of the organization. In
such cases, whether countermeasures are possible would be a matter for the rules of the
organization. If the obligation on the member arises from other rules of international law, then
paragraph 2 would apply. This relationship between the two paragraphs is signified by the
qualifying phrase inserted at the beginning of paragraph 2, “subject to paragraph 3”.

Draft article 22 [21]

The title of draft article 21 [20] remains “Self-defence”.

reading, of the words “and to the extent that” which do not appear in the corresponding provision
in the 2001 articles on State responsibility.

297
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Chapter I of Part Three continues to be entitled “General principles” and is constituted of
six draft articles, of which the texts and titles of the first four, namely draft articles 28 [27] to 31
[30] were adopted without any change to the first reading formulation.

Chapter I

I wish to now turn to Part Three of the draft articles, the title of which has been retained
as “Content of the international responsibility of an international organization”. The Part is made
up of three chapters.

Mr. Chairman,

Part Three

The title of draft article 25 [24] remains “Necessity”.

Draft article 25 [24] concerns the invocation of necessity as a circumstance precluding
wrongfulness. The Drafting Committee retained the first reading formulation with refinements in
subparagraphs (a) and (b) of paragraph 1. In particular, the Committee amended the scope of
subparagraph (a) so as to add to the list of essential interests being safeguarded by the
international organization the “interest of its member States”. If you recall, the first reading
version was limited to the safeguarding against a grave an imminent peril an essential interest of
the international community as a whole. The Committee was of the view that the first reading
version potentially excluded many international organizations whose functions did not involve
protecting the interest of the international community as a whole. In addition, a comma was
inserted after “international community as a whole” and the final clause of subparagraph (a) was
changed from “the function to protect that interest” to “the function to protect the interest in
question”, by way of making the provision clearer.
A change was introduced in subparagraph (b) through the addition of the word
“international” before “obligation”. There was a concern in the Committee that the introduction
of a reference to the interests of the members of the international organization in subparagraph (a)
meant that subparagraph (b) was no longer in balance with (a). The Drafting Committee felt that
making reference to an “international obligation” helped clarify that that part of the subparagraph
was referring to the interests of the State or States, including non-member States, against which
the circumstance precluding wrongfulness was being invoked.
The Committee further considered but rejected a proposal to also refer to the interests of
the international organization itself, in subparagraph (b), on the grounds that such interests were
not provided for in subparagraph (a). The rationale is that international organizations do not have
“essential interests” on which they can base an invocation of necessity as a circumstance
precluding wrongfulness, or on which they can rely to prevent another entity from invoking
necessity against them. The Committee decided to retain this policy, which was agreed to during
the first reading, since changing it would have meant broadening the concept of “essential
interest”.
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Draft article 32 [31] has its roots in the corresponding provision in the 2001 articles on
State responsibility. Paragraph 1 corresponds to article 32 of the 2001 articles, and establishes the
position that the responsible international organization cannot, as a general proposition, rely on its
rules as a justification for failure to comply with its obligations under Part Two. The rules of the
organization are not opposable to non-member States or organizations unless those third States or
organizations have accepted them as governing their relations with the international organization
or they apply as a matter of customary international law. Unless the latter conditions exist, the
rules of the international organization cannot be relied upon to justify the breach of an
international obligation owed to those entities.
The Commission had, during the first reading, accepted the view that this did not fully
reflect the prevailing position and that, in the relations between the international organization and
its members, the organization’s rules may indeed derogate from what is provided in paragraph 1.
This flows from draft article 10 [9] where it is recognized that some rules of the organization may
give rise to obligations under international law. Paragraph 2, accordingly, is addressed only to the
situation of the relations between the international organization and its members, and recognizes
that the rules of the organization may play a role in the operation of Part Three.
During its consideration of draft article 32 [31], the Drafting Committee considered a
proposal to include a general statement of principle as to the applicability of the rules of the
organization corresponding to that in article 3 of the 2001 articles, but decided to consider this at
a later stage. As I have already mentioned, the Committee subsequently did insert a new
provision as draft article 5, which replicated the first part of article 3 of the 2001 articles. It,
however, refrained from saying anything about the characterization by the rules of the
organization of an act as wrongful or not, out of recognition that international law and the rules of
the international organization are to some extent intertwined in the relations between members
and the organization, and that the rules of the organization could apply as part of international
law.
The Drafting Committee decided to keep draft article 32 [31] as being applicable to the
specific situation of the content of international responsibility as provided for in Part Three.
The Drafting Committee made no change to paragraph 1. The Committee considered a
proposal to insert “as such” after “may not rely on its rules” as an indication of the nuanced role
that the rules of the organization play. However, the Committee decided against doing so since it
could suggest that there may be situations where the rules of the organization could apply to nonmembers, which is not the case.
As regards paragraph 2, the Drafting Committee decided to replace the concluding
clause, which read in the first reading text “of the responsibility of the organization towards its
member States and organizations”, with “to the relations between the organization and its
member States and organizations”. This was done to make the provision clearer, and to convey
the idea that paragraph 2 is only carving out an exception to paragraph 1 for purposes of the
present Part of the draft articles.

Draft article 32 [31]

As already mentioned, draft article 31 [30], which remains entitled “Reparation”, was
adopted without change.

As regards draft article 31 [30], the Drafting Committee considered the possibility of
replacing the reference “caused by the internationally wrongful act”, with “caused by its
internationally wrongful act” but decided against it for fear of inadvertently changing the concept.
The Committee further agreed to reflect in the commentary the point that international
organizations can negotiate bilateral agreements to regulate the form and extent of reparation as a
means of mitigating the possible impact of the requirement of full reparation.
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Draft article 40 [39] concerns the question of the fulfillment of the obligation to make
reparation. If you recall, the Special Rapporteur presented a revised text in his eighth report
which combined that adopted on first reading, slightly revised and presented as a new paragraph
1, together with a further text proposed during the debate on the first reading text in 2009 but
which had not been adopted by the Drafting Committee. That provision was included as a new
paragraph 2 in the Special Rapporteur’s proposal.
The Drafting Committee noted that this course of action had been supported in the
Plenary, and, therefore, agreed to work on that basis. The Committee accepted a suggestion to

Draft article 40 [39]

Chapter II of Part Three, which continues to be entitled “Reparation for injury”, is
constituted of seven draft articles. The Drafting Committee adopted text and titles of draft articles
34 [33] to 39 [38] without change to the first reading formulation. Therefore, in this Chapter, I
will only discuss draft article 40 [39], which has been modified.

Mr. Chairman,

Chapter II

Part”.

The title of draft article 33 [32] remains “Scope of international obligations set out in this

*****
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Draft article 45 [44] deals with the admissibility of claims. The text adopted is
substantially that agreed to on first reading. The only modifications made are the inclusion of the
definite article “the” before “nationality of claims” at the end of the first paragraph. In the second
paragraph, the reference in the first line to “[w]hen a rule requiring” has been replaced by
“[w]hen the rule of”. Furthermore, the clause “provided by that organization” towards the end of
paragraph 2 was deleted. The Drafting Committee considered refining that phrase to “provided by
the rules of that organization”, but felt that that would be too restrictive since it is possible, for
example, for an international organization to simply not assert its immunities. It is not clear that
such possibility would necessarily be undertaken in accordance with the rules of the organization.
At the same time, there was a concern that the reference to “provided by the rules of that
organization” could be read as being discretionary which is not what is intended. The solution
was to delete the reference, which also had the benefit of aligning the text with the State
responsibility articles.

Draft article 45 [44]

Chapter I, which continues to be entitled “Invocation of the responsibility of an
international obligation”, is constituted of 8 draft articles. The text and titles of draft articles 43
[42], 44 [43], 46 [45] and 47 [46] were adopted without change to the first reading formulations.
Modifications were introduced in draft articles 45 [44], 48 [47] to 50 [49].

Chapter I

I propose now to turn to Part Four of the draft articles, which remains entitled “The
implementation of the international responsibility of an international organization”. The Part
continues to be divided into two chapters.

Mr. Chairman,

Part Four

The last chapter of Part Three is Chapter III, which continues to be entitled “Serious
breaches of obligations under peremptory norms of general international law”. The texts and titles
of draft articles 41 [40] and 42 [41] were adopted by the Drafting Committee without change.

Mr. Chairman,

Chapter III

Draft article 33 [32]

Draft article 33 [32] deals with the question of the scope of international obligations set
out in Part Three. The only change introduced was in paragraph 1, in the manner in which the
possible groupings of States and international organizations is described. One suggestion was to
render the phrase in the first reading text “to one or more other organizations, to one or more
States, or to the international community as a whole” as “to a State or another international
organization, to several States or international organizations, or to the international community as
a whole”, which is closer to the formulation in draft article 47 [46] as well as that employed in the
2001 articles on State responsibility. The Drafting Committee felt that the proposal added an
unnecessary element of imprecision and preferred to work on the basis of the first reading
formulation. Other ideas were to add “or combination thereof” or “singularly or jointly” to
suggest that there are multiple possible combinations of groupings that are envisaged, but neither
proposal garnered sufficient support in the Committee.The Committee settled for “to one or more
States, to one or more other organizations, or to the international community as a whole”, which
is the first reading text with the reference to States and international organizations reversed as it is
the practice to refer to States first..

The title of draft article 40 [39] is “Ensuring the fulfillment of the obligation to make
reparation”. This is an amended version of the first reading title. The earlier reference to
“effective performance” has been replaced by “fulfillment” so as to align the title with the text of
the draft article. Furthermore, the first reading phrase “obligation of reparation” has now been
refined to “obligation to make reparation”.

reverse the order of the paragraphs in order to present the obligation on the international
organization first, and then draft article 39 as adopted on first reading, which deals with the
obligations of members of the organization, appears now as paragraph 2.
.

The earlier version of the title of draft article 32 [31] was “Irrelevance of the rules of the
organization”. After considering various options for amending the title, the Committee settled on
inverting the title so as to read “relevance” since paragraph 2 was less about the “irrelevance” of
the rules and more about their “relevance” in relation to Part Three. The title of draft article 32
[31] was thus amended to read “Relevance of the rules of the organization”. In doing so, it should
be noted, for the record, that the Committee was not reversing the position of the State
responsibility articles, but was rather reflecting the operation, in the context of the responsibility
of international organizations, of the exception in paragraph 2 in relation to the general
proposition in paragraph 1.
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Draft article 49 [48] concerns the question of the invocation of responsibility by a State
or an international organization other than an injured State or international organization. The
Drafting Committee focused its consideration on paragraph 3. It added the words “as a whole”
after “international community”, so as to align the text with the standard phrase “international

Draft article 49 [48]

The title of draft article 48 [47] has been revised to now read “Responsibility of an
international organization and one or more States or international organizations”. This was done
to more clearly align the title with the text of paragraph 1.

Draft article 48 [47] deals with the situation where there exists a plurality of responsible
States or international organizations. In paragraph 1, the Drafting Committee once again
considered the manner in which the collectivity of entities was expressed. In this case, it
recognized that the formula used in some of the previous draft articles was not appropriate here
since this draft article dealt with the situation where one international organization is responsible
together with one or more States or international organizations. Accordingly, it retained the
formulation as adopted on first reading with the minor refinement of adding the word
“international” before “organizations” in the first line, and deleting “international” before
“organization” in the last line.
Regarding paragraph 2, the Committee took note of the Special Rapporteur’s intention to
clarify in the commentary the question of the sequencing of the invocation of subsidiary
responsibility in relation to that of primary responsibility. It will be made clear that having a
temporal sequence is not a rigid requirement. The Committee considered a proposal to try say as
much in the text itself by replacing “has not led to reparation” with “does not lead to reparation”
or “has not resulted in reparation”, but decided to retain the first reading formulation.
The first reading version included a reference to what is now draft article 62 [61]. The
Committee considered different formulations for that cross-reference, including “as in the case
provided for in”, but eventually decided to delete it since it implied that subsidiary responsibility
was provided for in other draft articles. It was also not strictly necessary to provide an example in
the text of the draft article, and as a general policy, the Drafting Committee preferred to avoid
forward cross-references.

Draft article 48 [47]
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Draft article 52 [51] pertains to the conditions for the taking of countermeasures by
members of an international organization. The Drafting Committee modified the provision in
order to align it with what was decided in connection with draft article 22 [21]. In particular, it
introduced the same distinction drawn there, namely between obligations which arise generally
for members of an international organization independently of the rules of the organization and
those which are based on the rules of the organization. This necessitated the inclusion of an

Draft article 52 [51]

Chapter II continues to be entitled “Countermeasures”. It is constituted of 7 draft articles.
The text and titles of draft articles 51 [50], 54 [53], 55 [54] and 56 [55] were adopted without
change to the first reading formulations, except for the addition of the words “of
countermeasures” in the title of draft article 54 [53], so that it now reads “Proportionality of
countermeasures”. Modifications were introduced in draft articles 52 [51], 53 [52] and 57 [56],
which I will now discuss.

Mr. Chairman,

The title of draft article 50 [49] was similarly modified to read “Scope of this Chapter”.
Chapter II

Draft article 50 [49] concerns the scope of Chapter I. If you recall, the first reading
version presented the provision as describing the scope of the entire Part Three. The Drafting
Committee focused on whether this saving clause applied also to Chapter II of the Part, dealing
with “countermeasures”. The sense was that it did not, since draft article 50 [49] dealt with the
entitlement to invoke the responsibility. Making it applicable to the entire Part implied a
recognition of the right of persons or entities other than a State or international organization to
take countermeasures, which was not what was intended by the provision. This will be made clear
in the commentary. Accordingly, the Committee decided to limit the provision by replacing
“Part” with “Chapter”.

Draft article 50 [49]

The title of draft article 49 [48] remains “Invocation of responsibility by a State or an
international organization other than an injured State or international organization”.

As already discussed in the context of my introduction to draft article 45 [44], paragraph
5 of draft article 49 [48] limits the requirements for the invocation of responsibility by interested
non-injured States or international organizations by excluding the applicability of the nationality
of claims rule for such types of claims. The Drafting Committee recalled that there had been a
suggestion in the Plenary to make this clearer, but considered the first reading formulation to be
satisfactory, and, therefore, decided to retain paragraph 5 as adopted on first reading.

Turning to draft article 47 [46], the Committee considered proposals for refining the text
by way of finding a better formula for expressing the possible combinations of States and
international organizations which may be injured by the same internationally wrongful act. This
included using the word “plurality” which is in the title. As already mentioned, the Committee
decided not to make any changes to the text or title, noting that the question of the potential
constellations of arrangements was covered by the phrase “each injured State or international
organization may separately”.

Draft article 47 [46]

The title of draft article 45 [44] remains “Admissibility of claims”.

community as a whole”. The Drafting Committee further considered a proposal to word the final
clause of the paragraph 3 as “and such invocation is within the powers and functions of the
international organization invoking responsibility”. However, there was opposition in the
Committee to introduce the concept of “powers” in the draft articles, and the Committee settled
for replacing “is included among the functions” with “is within the functions”, which it felt was
clearer. The present formulation therefore allows an international organization which has the task
to promote a certain interest to invoke the responsibility for breaches of obligations in the area
covered by that interest.

It should be noted that, in the case of the invocation of responsibility by a State or
international organization other than an injured State or organization, under draft article 49 [48],
paragraph 5, only paragraph 2 of draft article 45 [44] is applicable. In other words, in such cases,
there would be no nationality of claims requirement.
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Draft article 53 [52] concerns the types of obligations which are not affected by
countermeasures. The provision was adopted substantially with the same formulation as adopted
on first reading with the following modifications.
Concerning, paragraph 1, subparagraph (b), the Drafting Committee took into account the
comment made by Governments and in the Plenary that the reference to “fundamental human
rights” was not in line with the contemporary practice of referring to human rights. After some
discussion, the Committee decided to delete the word “fundamental”, so as to now render the
phrase as “protection of human rights” on the understanding that it will be explained in the
commentary that, in doing so, the Committee did not intend to widen the scope of draft article 53
[52], thereby commensurately limiting the possibility of the taking of countermeasures. Instead, it
was introducing the change merely by way of resorting to the more contemporary way of
referring to human rights, including in the Commission’s own work elsewhere.
Concerning paragraph 2, subparagraph (a), the Drafting Committee decided to simplify
the text by replacing the phrase in the first reading text, “the injured State or international
organization” with the pronoun “it”.
The Drafting Committee further considered a suggestion received from an international
organization to redraft paragraph 2, subparagraph (b), so as to reflect the privileges and
immunities of international organizations. It, however, declined to do so because it did not feel
that it was the function of subparagraph (b) to list the types of privileges and immunities which
international organizations enjoy. Rather the concern was to exclude from the ambit of
countermeasures the issues for which international organizations might be most vulnerable
through the taking of countermeasures. The proposed change could also not be accepted because
not all international organizations falling within the scope of the draft articles enjoy privileges
and immunities to the same degree. The Committee considered changing the word “any” to “the”,
but decided against it since it suggested that there is a general rule that all the organs and agents
enjoy immunities and privileges, which is not the case. Some organizations have no immunities at
all. It will be explained in the commentary that the word “any” means wherever such privileges
and immunities exist.
The only change made to subparagraph (b) was to change “agents” to “organs or agents”,
as a consequence of the introduction of the new definition of “organs of an international
organization” in draft article 2.

Draft article 53 [52]

The Drafting Committee considered different options for the title of draft article 52 [51],
including “countermeasures by members of an international organization”. The Committee settled
for “Conditions for taking countermeasures by members of an international organization”.

additional paragraph, with the former scenario captured in paragraph 1, and the latter in new
paragraph 2. This two-tiered arrangement is established by making paragraph 1 subject to new
paragraph 2.
As regards the chapeau in paragraph 1, in addition to the introduction of the qualifying
clause at the beginning already referred to, the Drafting Committee moved the reference, in the
first reading version, to “under the conditions set out in the present chapter” down as new
subparagraph (a) and redrafted it as “the conditions referred to in draft article 51 are met”. This
was done to align the text with what was adopted in draft article 22 [21].
Subparagraph (b) retains the text of former subparagraph (a).
Subparagraph (c) is based on the first reading version of subparagraph (b), but has been
rewritten in order to follow the formulation adopted in paragraph 2(c) of draft article 22 [21].
As already mentioned, paragraph 2 is new. The formulation that you have before you is
based on that adopted for paragraph 3 of draft article 22 [21], with some necessary adjustments.
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Draft article 58 [57] provides for State responsibility when the State aids or assists an
international organization in the commission of an internationally wrongful act. Other than a
drafting refinement to subparagraph (a) modifying “that State” to “the State”, the Drafting
Committee retained the text of the first reading provision as new paragraph 1 of draft article 58
[57].
The focus of the discussion in the Drafting Committee was what is now presented as a
new paragraph 2. The Committee took note of the fact that several Governments had called upon
the Commission to draw a clearer distinction between participation in the decision-making
process within an international organization, as distinct from aiding or assisting the organization
in the commission of an internationally wrongful act. While this issue was raised in the Special
Rapporteur’s eighth report in the context of a possible clarification in the commentary, the
Committee nonetheless decided to include an indication in the text of the draft article itself.
As was done in the context of countermeasures, the Drafting Committee drew a basic
conceptual distinction between member States acting qua members and member States acting in a
capacity other than a member. It felt that the possibility of responsibility for aid or assistance in

Draft article 58 [57]

I turn now to Part Five of the draft articles, the title of which was changed to
“Responsibility of a State in connection with the conduct of an international organization”. The
Part contains six draft articles. The text and title of draft article 60 [59] was adopted without
change. Modifications were introduced in draft articles 58 [57], 59 [58], 61 [60], 62 [61] and 63
[62], which I will now introduce.

Mr. Chairman,

Part Five

The title of draft article 57 [56] has been amended to now read “Measures taken by States
or international organizations other than an injured State or organization” to more closely track
the content of the draft article.

Draft article 57 [56] is a without prejudice clause dealing with measures taken by a State
or international organization other than an injured State or organization. It finds its origin in the
corresponding provision of the 2001 articles on State responsibility. The Drafting Committee
focused on improving the formulation of the text without making changes in substance.
The reference in the first reading text to “is without prejudice to the right” has been
refined to “does not prejudice the right”. Furthermore, the words “responsibility of an
international organization” now appears as “responsibility of another international organization”.
Similarly, the phrase “measures against the latter international organizations” has been refined to
“measures against that organization”. Finally, the words “injured party” are now presented as
“injured State or organization”. Such changes were also introduced to bring the draft article closer
into line with the formulation of the corresponding provision in the 2001 articles on State
responsibility.

Draft article 57 [56]

The title of draft article 53 [52] remains “Obligations not affected by countermeasures”.
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As regards draft article 60 [59], I wish to record the fact that the Drafting Committee
expressly decided not to include a second paragraph along the lines of what was done in draft
articles 58 [57] and 59 [58]. The Committee felt that the possibility of recognizing that coercion
may be taken in accordance with the rules of an international organization was unacceptable as a

Draft article 60 [59]

The title of draft article 59 [58] remains “Direction and control exercised by a State over
the commission of an internationally wrongful act by an international organization”.

Draft article 59 [58] concerns the question of State responsibility for direction and control
exercised by a State over the commission of an internationally wrongful act. As with draft article
58 [57], the Drafting Committee retained the provision as adopted on first reading as paragraph 1,
also with the technical refinement in subparagraph (a), replacing “that State” with “the State”.
The Committee also decided to repeat paragraph 2 from draft article 58 [57] as new paragraph 2
for draft article 59 [58], as the same considerations apply.

Draft article 59 [58]

The title of draft article 58 [57] remains “Aid or assistance by a State in the commission
of an internationally wrongful act by an international organization”.

the commission of an internationally wrongful act by an international organization should be
restricted to the latter scenario.
One possibility considered by the Drafting Committee was to include a general saving
clause, possibly in draft articles 62 [61] or 63 [62], stating that nothing in the Part implied that the
responsibility of a State arose simply because of a State’s membership in the organization.
However, this proposal did not find favour in the Committee since its effect on draft articles 61
[60] and 62 [61] was not clear. As a matter of presentation, the Committee preferred to deal with
the issue early in Part Five so as to give an accurate presentation of the scope of draft articles 58
[57] and 59 [58], by including a second paragraph in both those draft articles.
The new paragraph 2 accordingly seeks to limit the possibility of a member State being
held responsible for the aid or assistance granted to an international organization in the
commission of an internationally wrongful act. Such responsibility would not arise in situations
where the State is acting as a member in accordance with the rules of the organization, for
example, when voting or otherwise participating in the affairs of the organization.
The commentary will make it clear that, while such restriction applies to responsibility
derived from the commission of a wrongful act by the organization (i.e. in the context of aid or
assistance to that organization or direction and control exercised over it), it does not affect the
State’s responsibility for its own actions. In other words, the provision does not mean that a State
member of an Organization no longer incurs responsibility for the breach of its own international
obligations arising from its participation in the activities of the organization. For example, a State
voting within an organization in favour of the commission of an act which amounts to a genocide
continues to be responsible under international law on its own accord. To the extent that such
vote was taken in accordance with the rules of the organization, that State would not in addition
be considered responsible for aiding or assisting the organization in the commission of the act in
question.
Such concern about preserving the obligations of the member State under international
law is captured by the formula “[a]n act of a member State…does not as such engage the
international responsibility of that State” which suggests that it may do so in another capacity.
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Draft article 62 [61] concerns the question of the responsibility of a State member of an
international organization for the internationally wrongful act of the organization. The Drafting

Draft article 62 [61]

The title of draft article 61 [60] was amended several times and now reads
“Circumvention of international obligations of a State member of an international organization”.
This was done in order to align the title closer to the content of the draft article.

Draft article 61 [60] concerns the question of the responsibility of a member State for
circumvention of one of its international obligations. As you can see, the Drafting Committee
adopted a reformulated version of paragraph 1.
First, the Special Rapporteur had proposed the inclusion at the beginning of a qualifying
clause subjecting draft article 61 [60] to what are now draft articles 58 [57] to 60 [59], so as to
limit any overlap between the provisions. However, the proposal was subsequently withdrawn as
it had not garnered enough support in the Plenary. The Drafting Committee proceeded to
reformulate paragraph 1 on the basis of the version adopted on first reading. In particular, the
Committee decided on a formula that would move the phrase “by taking advantage of the fact that
the organization has competence in relation to the subject-matter of one of the State’s
international obligations” earlier in the text.
Further changes included resorting to the word “circumvents” to replace “seeking to
avoid complying with” so as to align the provision with the formulation adopted in draft article 17
[16]; and replacing the reference to “prompting” with “causing”, which was considered clearer.
The Drafting Committee further considered the question of the criterion of intention. It
considered a proposal to include the words “seeks to” before “circumvent” so as to highlight the
necessary intention that would be required. However, the Committee decided not to adopt such
language since it was ambiguous and could be interpreted as allowing for inchoate responsibility
for merely seeking to circumvent, without actually succeeding. The Committee further considered
proposals for making this clearer by including the terms “intentionally”, “deliberately”,
“purposefully” or “is able to” before “circumvents”, but decided against doing so. Instead, the
Committee did not include any such qualifiers so as not to be perceived as changing the concept
of responsibility being employed in the draft articles. Nonetheless, it understood the requirement
of intention as being implicit in the words “circumvents” and “caused”. Not including one of
those qualifiers further had the benefit of having a text which emphasized the commission of the
act of circumvention by taking advantage of the fact that the organization has competence. This
will be explained in the commentary.
No change was made to paragraph 2.
The Drafting Committee also considered a proposal to include a further paragraph along
the lines of new paragraph 2, which was included in draft articles 58 [57] and 59 [58], but decided
against doing so as it would limit the practical impact of draft article 61 [60].

Draft article 61 [60]

As already indicated, the text and title of draft article 60 [59] was adopted in the same
form as that adopted on first reading, with the exception of drafting refinements in subparagraph
(a) to replace “that international organization” with “the coerced international organization” and
in subparagraph (b) to replace “that State” with “the coercing State”.

matter of policy. The provision, therefore, makes no distinction between acts of coercion
undertaken qua member and those by member States acting in a different capacity.
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The Drafting Committee introduced three drafting refinements to the first reading
version, namely introducing the definite article “the” before “international responsibility, and the
inclusion of “State or” before “other international organization” at the end, so as to align the
provision with draft article 19 [18]. As a consequence of the latter inclusion of the reference to
the responsibility of a State,the Committee further decided to suppress the phrase “under other
provisions of these draft articles” so as to avoid the implication that State responsibility was dealt
with by provisions other than those in Part Five.

Part.

Draft article 63 [62]

The title of draft article 62 [61] has been slightly amended to read “Responsibility of a
State member of an international organization for an internationally wrongful act of that
organization”.

Committee based itself on the first reading formulation and made some amendments by way of
taking into account some of the comments received.
As regards the chapeau of paragraph 1, the Drafting Committee decided, in line with
what it did in previous draft articles, to delete the qualifying clause “[w]ithout prejudice to
articles [58 to 61]”. It recognized that this would leave a measure of overlap with those draft
articles, but found this to be generally tolerable.
In subparagraph (a), the Drafting Committee took into account a recommendation that it
be made clear in the text that acceptance needs to operate vís-a-vís the State or international
organization invoking responsibility, since acceptance could be a matter internal to the
organization. The Committee decided to add the phrase “towards the injured party” at the end of
subparagraph (a) to clarify the point.
The Committee considered several proposals to clarify subparagraph (b). First, it
considered the possibility of emphasizing the element of conduct as the basis for the reliance by
saying “[i]t has by its conduct led”, but decided to cover the point in the commentary. Another
proposal was to replace the word “led” by “induced” or “caused”, however, none of these
suggestions were carried by the Committee.
With regard to paragraph 2, the Drafting Committee took note of suggestions that it be
emphasized that the responsibility which was contemplated therein, namely subsidiary
responsibility, was exceptional in nature. It decided to emphasize this in the text by changing the
opening clause “[t]he international responsibility” to “[a]ny international responsibility”. The
commentary will also cover this point. The Committee further refined the text of paragraph 2 by
replacing the phrase, in the English text, “which is entailed in accordance with” with “under” so
as to align the English with the French text. The Drafting Committee further understood
paragraph 2 as implying that the responsibility of a member State arose in a residual manner, so
as to be subsidiary to that of the international organization itself. The invocation of such
responsibility takes place in accordance with draft article 48 [47], paragraph 2. That the
responsibility of the international organization remains unaffected is clarified in draft article 63
[62].
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Draft article 64 [63] deals with the lex specialis principle. The Drafting Committee did
not accept a proposal to include language to the effect that, regardless of the application of the lex
specialis provision, there should always be a responsible subject, as it felt that such a general
proposition could not be sustained. The Committee also did not accept a proposal to add a
provision recognizing the principle of speciality, by requiring that the special characteristics of an
organization be taken into account.
The Drafting Committee accordingly limited itself to refining the first reading text. Two
modifications were introduced. The phrase “or a State for an internationally wrongful act of an
international organization” is now rendered as “or of a State in connection with the conduct of an
international organization”, so as to align the text with the title of Part Five. The second change
was to break what was a single lengthy sentence into two sentences after the words “are governed
by special rules of international law”. The second sentence deals with the rules of the
organization.
The Committee considered a proposal to expand the scope of the new second sentence to
indicate that it was not just the rules applicable in the relations between the organization and its
members that were being considered, although it would primarily be those rules that were
relevant. This would leave it open for some rules of the organization to also apply in the relations
between the organization and third States or organizations. This proposal was not, however,
accepted out of concern that it would allow room for an interpretation that the rules of the
international organization would always trump general rules of international law. The Committee
was of the view that, to the extent that the rules of the organization were relevant in the relations
with third States or organizations, this would be not qua special rules, but would arise either in
the context of the application of general rules (for example, in the determination of the validity of
consent) or where the third State or organization had accepted the rules of the organization as
binding on it. In the latter case, the basis for applicability would be the acceptance by the State
and not the lex specialis rule.
The focus then was on breaking the provision into two sentences for ease of reading, but
without necessarily making any substantive changes. The formula that was agreed upon, and
which is before you, uses the phrase “special rules of international law” to make it explicit that it
is that quality, namely that they are rules of international law, that is significant. Furthermore the
phrase “may be contained in” serves to indicate that not all such rules of the organization operate
as special rules. It was further decided to refine the words “between the international organization
and its members” as “between an international organization and its members”.
As a consequence of this discussion, the Drafting Committee considered the possibility of
including a statement of principle that an organization cannot rely upon its internal rules to avoid
its international responsibility, following a similar statement contained in article 3 of the 2001
articles on State responsibility and further to its discussion in the context of draft article 32 [31].
This idea was subsequently implemented, in a revised form, as new draft article 5, which I
introduced earlier in my statement.

Draft article 64 [63]

I turn now to the last Part of the draft articles, namely Part Six, which continues to be
entitled “General provisions”. The Drafting Committee considered a proposal to adopt the title
“Miscellaneous provisions”, but decided against it. The text and titles of draft articles 65 [64] to
67 [66] were adopted without change to the first reading formulations. Modifications were
introduced only in draft article 64 [63]. I will, however, also make some comments for the record
on some of the issues raised in the context of draft article 67 [66].
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This concludes my introduction of the second report of the Drafting Committee this year.
It is my sincere hope that the Plenary will be in a position to adopt the draft articles on the
responsibility of international organizations, on second reading, as presented.

Mr. Chairman,

Draft article 67 [66] is a saving clause preserving the Charter of the United Nations. As
already alluded to, the Drafting Committee decided to retain the formulation of the draft article,
and its title, as adopted on first reading. It understood that the provision should not be interpreted
as meaning that the United Nations, as an international organization, was exempt from the draft
articles.
Furthermore, the Committee considered a proposal to include a reference to the draft
articles having to be interpreted in conformity with the Charter, as can be found in the
commentary to the equivalent provision in the 2001 articles on State responsibility. It, however,
decided against recommending such clarification in either the provision itself or the commentary
because it felt that it was easier to sustain such an assertion in the context of State responsibility
than in that of the responsibility of international organizations. Contrary to States, international
organizations are not capable of becoming parties to the Charter of the United Nations, and as
such cannot become members of the Organization. Nor are they necessarily bound by the
provisions of the Charter or even the decisions of the organs of the United Nations. The
preference, therefore, was for a provision that merely preserved the Charter of the United Nations
without taking a position on whether or not it is binding on international organizations generally.
A proposal to make this clearer by adding the words “to any obligations arising under” before
“the Charter of the United Nations”, did not succeed in the Committee, out of concern that
modifying the formulation as had been adopted in the 2001 articles on State responsibility could
have unintended consequences.

Draft article 67 [66]
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COUNCIL
OF EUROPE

The European Court of Human Rights, sitting on 2 May 2007 as a Grand
Chamber composed of:
Mr C.L. ROZAKIS, President,
Mr J.-P. COSTA,
Sir Nicolas BRATZA,
Mr B.M. ZUPANI,
Mr P. LORENZEN,
Mr I. CABRAL BARRETO,
Mr M. PELLONPÄÄ,
Mr A.B. BAKA,
Mr K. TRAJA,
Mrs S. BOTOUCHAROVA,
Mr M. UGREKHELIDZE,
Mrs A. MULARONI,
Mrs E. FURA-SANDSTRÖM,
Mrs A. GYULUMYAN,
Mr E. MYJER,
Ms D. JOIEN,
Mr D. POPOVI, judges,
and Mr M. O'BOYLE, Deputy Registrar,
Having regard to the above applications lodged on 28 September 2000
and 28 September 2001, respectively

Application no. 71412/01
by Agim BEHRAMI and Bekir BEHRAMI
against France
and
Application no. 78166/01
by Ruzhdi SARAMATI
against France, Germany and Norway

AS TO THE ADMISSIBILITY OF

DECISION

GRAND CHAMBER

COUR EUROPÉENNE DES DROITS DE L’HOMME
EUROPEAN COURT OF HUMAN RIGHTS

CONSEIL
DE L’EUROPE

BEHRAMI AND BEHRAMI v. FRANCE and
SARAMATI V. FRANCE, GERMANY AND NORWAY - DECISION

The abbreviations used are explained in the text but also listed in alphabetical order in the
Appendix to this decision.

1

1. Mr Agim Behrami, was born in 1962 and his son, Mr Bekir Behrami,
was born in 1990. Both are of Albanian origin. Mr Agim Behrami
complained on his own behalf, and on behalf of his deceased son, Gadaf
Behrami born in 1988. These applicants live in the municipality of
Mitrovica in Kosovo, Republic of Serbia. They were represented by Mr
Gazmend Nushi, a lawyer with the Council for the Defence of Human
Rights and Freedoms, an organisation based in Pristina, Kosovo. Mr
Saramati was born in 1950. He is also of Albanian origin living in Kosovo.
He was represented by Mr Hazer Susuri of the Criminal Defence Resource
Centre, Kosovo. At the oral hearing in the cases, the applicants were further
represented by Mr Keir Starmer, QC and Mr Paul Troop as Counsel,
assisted by Ms Nuala Mole, Mr David Norris and Mr Ahmet Hasolli, as
Advisers.
The French Government were represented by their Agents, Mr R.
Abraham, Mr J.-L. Florent and, subsequently, Ms Edwige Belliard, assisted

THE FACTS1

Having regard to the decision of 13 June 2006 by which the Chamber of
the Second Section to which the cases had originally been assigned
relinquished its jurisdiction in favour of the Grand Chamber, none of the
parties having objected to relinquishment (Article 30 of the Convention and
Rule 72 of the Rules of Court),
Having regard to the agreement of the parties to the Saramati case to the
appointment of a common interest judge (Judge Costa) pursuant to Rule 30
of the Rules of Court,
Having regard to the parties' written and oral submissions and noting the
agreement of Germany not to make oral submissions following the
applicant's request to withdraw his case against that State (paragraphs 64-65
of the decision below),
Having regard to the written submissions of the United Nations requested
by the Court, the comments submitted by the Governments of the Denmark,
Estonia, Greece, Poland, Portugal and of the United Kingdom as well as
those of the German Government accepted as third party submissions, all
under Rule 44(2) of the Rules of Court,
Having regard to the oral submissions in both applications at a hearing
on 15 November 2006,
Having decided to join its examination of both applications pursuant to
Rule 42 § 1 of the Rules of Court,
Having deliberated on 15 November 2006 and on 2 May 2007, decides as
follows:

2
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2. The conflict between Serbian and Kosovar Albanian forces during
1998 and 1999 is well documented. On 30 January 1999, and following a
decision of the North Atlantic Council (“NAC”) of the North Atlantic
Treaty Organisation (“NATO”), NATO announced air strikes on the
territory of the then Federal Republic of Yugoslavia (“FRY”) should the
FRY not comply with the demands of the international community.
Negotiations took place between the parties to the conflict in February and
March 1999. The resulting proposed peace agreement was signed by the
Kosovar Albanian delegation but not by the Serbian delegation. The NAC
decided on, and on 23 March 1999 the Secretary General of NATO
announced, the beginning of air strikes against the FRY. The air strikes
began on 24 March 1999 and ended on 8 June 1999 when the FRY troops
agreed to withdraw from Kosovo. On 9 June 1999 “KFOR”, the FRY and
the Republic of Serbia signed a “Military Technical Agreement” (“MTA”)
by which they agreed on FRY withdrawal and the presence of an
international security force following an appropriate UN Security Council
Resolution (“UNSC Resolution”).
3. UNSC Resolution 1244 of 10 June 1999 provided for the
establishment of a security presence (KFOR) by “Member States and
relevant international institutions”, “under UN auspices”, with “substantial
NATO participation” but under “unified command and control”. NATO predeployment to The Former Yugoslav Republic of Macedonia allowed
deployment of significant forces to Kosovo by 12 June 1999 (in accordance
with OPLAN 10413, NATO's operational plan for the UNSC Resolution
1244 mission called “Operation Joint Guardian”). By 20 June FRY
withdrawal was complete. KFOR contingents were grouped into four
multinational brigades (“MNBs”) each of which was responsible for a
specific sector of operations with a lead country. They included MNB
Northeast (Mitrovica) and MNB Southeast (Prizren), led by France and
Germany, respectively. Given the deployment of Russian forces after the
arrival of KFOR, a further agreement on 18 June 1999 (between Russia and
the United States) allocated various areas and roles to the Russian forces.
4. UNSC Resolution 1244 also decided on the deployment, under UN
auspices, of an interim administration for Kosovo (UNMIK) and requested
the Secretary General (“SG”), with the assistance of relevant international

I. RELEVANT BACKGROUND TO THE CASES

by Ms Anne-Françoise Tissier and by Mr Mostafa Mihraje, advisers, all of
the legal directorate of the Ministry of Foreign Affairs.
The German Government were represented by Dr Hans-Jörg Behrens,
Deputy Agent and Professor Dr. Christian Tomuschat, Counsel. The
Norwegian Government were represented by their Agents, Mr Rolf Einar
Fife and Ms Therese Steen, assisted by Mr Torfinn Rislaa Arnsten, Adviser.
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5. On 11 March 2000 eight boys were playing in the hills in the
municipality of Mitrovica. The group included two of Agim Behrami's sons,
Gadaf and Bekim Behrami. At around midday, the group came upon a
number of undetonated cluster bomb units (“CBUs”) which had been
dropped during the bombardment by NATO in 1999 and the children began
playing with the CBUs. Believing it was safe, one of the children threw a
CBU in the air: it detonated and killed Gadaf Behrami. Bekim Behrami was
also seriously injured and taken to hospital in Pristina (where he later had
eye surgery and was released on 4 April 2000). Medical reports submitted
indicate that he underwent two further eye operations (on 7 April and 22
May 2000) in a hospital in Bern, Switzerland. It is not disputed that Bekim
Behrami was disfigured and is now blind.
6. UNMIK police investigated. They took witness statements from, inter
alia, the boys involved in the incident and completed an initial report.
Further investigation reports dated 11, 12 and 13 March 2000 indicated,
inter alia, that UNMIK police could not access the site without KFOR
agreement; reported that a French KFOR officer had accepted that KFOR
had been aware of the unexploded CBUs for months but that they were not a
high priority; and pointed out that the detonation site had been marked out
by KFOR the day after the detonation. The autopsy report confirmed Gadaf
Behrami's death from multiple injuries resulting from the CBU explosion.
The UNMIK Police report of 18 March 2000 concluded that the incident
amounted to “unintentional homicide committed by imprudence”.
7. By letter dated 22 May 2000 the District Public Prosecutor wrote to
Agim Behrami to the effect that the evidence was that the CBU detonation
was an accident, that criminal charges would not be pursued but that Mr
Behrami had the right to pursue a criminal prosecution within eight days of
the date of that letter. On 25 October 2001 Agim Behrami complained to the
Kosovo Claims Office (“KCO”) that France had not respected UNSC
Resolution 1244. The KCO forwarded the complaint to the French Troop

II THE CIRCUMSTANCES OF THE BEHRAMI CASE

organisations, to establish it and to appoint a Special Representative to the
SG (“SRSG”) to control its implementation. UNMIK was to coordinate
closely with KFOR. UNMIK comprised four pillars corresponding to the
tasks assigned to it. Each pillar was placed under the authority of the SRSG
and was headed by a Deputy SRSG. Pillar I (as it was at the relevant time)
concerned humanitarian assistance and was led by UNHCR before it was
phased out in June 2000. A new Pillar I (police and justice administration)
was established in May 2001 and was led directly by the UN, as was Pillar
II (civil administration). Pillar III, concerning democratisation and
institution building, was led by the Organisation for Security and Cooperation in Europe (“OSCE”) and Pillar IV (reconstruction and economic
development) was led by the European Union.
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8. On 24 April 2001 Mr Saramati was arrested by UNMIK police and
brought before an investigating judge on suspicion of attempted murder and
illegal possession of a weapon. On 25 April 2001 that judge ordered his pretrial detention and an investigation into those and additional charges. On 23
May 2001 a prosecutor filed an indictment and on 24 May 2001 the District
Court ordered his detention to be extended. On 4 June 2001 the Supreme
Court allowed Mr Saramati's appeal and he was released.
9. In early July 2001 UNMIK police informed him by telephone that he
had to report to the police station to collect his money and belongings. The
station was located in Prizren in the sector assigned to MNB Southeast, of
which the lead nation was Germany. On 13 July 2001 he so reported and
was arrested by UNMIK police officers by order of the Commander of
KFOR (“COMKFOR”), who was a Norwegian officer at the time.
10. On 14 July 2001 detention was extended by COMKFOR for 30 days.
11. On 26 July 2001, and in response to a letter from Mr Saramati's
representatives taking issue with the legality of his detention, KFOR Legal
Adviser advised that KFOR had the authority to detain under the UNSC
Resolution 1244 as it was necessary “to maintain a safe and secure
environment” and to protect KFOR troops. KFOR had information
concerning Mr Saramati's alleged involvement with armed groups operating
in the border region between Kosovo and the Former Yugoslav Republic of
Macedonia and was satisfied that Mr Saramati represented a threat to the
security of KFOR and to those residing in Kosovo.
12. On 26 July 2001 the Russian representative in the UNSC referred to
“the arrest of Major Saramati, the Commander of a Kosovo Protection
Corps Brigade, accused of undertaking activities threatening the
international presence in Kosovo”.
13. On 11 August 2001 Mr Saramati's detention was again extended by
order of COMKFOR. On 6 September 2001 his case was transferred to the
District Court for trial, the indictment retaining charges of, inter alia,
attempted murder and the illegal possession of weapons and explosives. By
letter dated 20 September 2001, the decision of COMKFOR to prolong his
detention was communicated to his representatives.
14. During each trial hearing from 17 September 2001 to 23 January
2002 Mr Saramati's representatives requested his release and the trial court

III. THE CIRCUMSTANCES OF THE SARAMATI CASE

Contributing Nation Claims Office (TCNCO”). By letter of 5 February 2003
that TCNCO rejected the complaint stating, inter alia, that the UNSC
Resolution 1244 had required KFOR to supervise mine clearing operations
until UNMIK could take over and that such operations had been the
responsibility of the UN since 5 July 1999.
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18. The prohibition on the unilateral use of force by States, together with
its counterpart principle of collective security, mark the dividing line
between the classic concept of international law, characterised by the right
to have recourse to war (ius ad bellum) as an indivisible part of State
sovereignty, and modern international law which recognises the prohibition
on the use of force as a fundamental legal norm (ius contra bellum).
19. More particularly, the ius contra bellum era of public international
law is accepted to have begun (at the latest, having regard, inter alia, to the
Kellog-Briand Pact signed in 1928) with the end of the First World War and
with the constitution of the League of Nations. The aim of this organisation
of universal vocation was maintaining peace through an obligation not to
resort to war (First recital and Article 11 of the Covenant of the League of
Nations) as well as through universal systems of peaceful settlement of
disputes (Articles 12-15 of the Covenant) and of collective security (Article
16 of the Covenant). It is argued by commentators that, by that stage,
customary international law prohibited unilateral recourse to the use of force
unless in self-defence or as a collective security measure (for example, R.
Kolb, “Ius Contra Bellum – Le Droit international relatif au maintien de la
paix”, Helbing and Lichtenhahn, Bruylant, 2003, pp. 60-68).
20. The UN succeeded the League of Nations in 1946. The primary
objective of the UN was to maintain international peace and security (First
recital and Article 1 § 1 of the Charter) and this was to be achieved through
two complimentary actions. The first, often described as “positive peace”
(the Preamble to the Charter as well as Article 2 § 3, Chapter VI, Chapter
IX-X and certain measures under Article 41 of Chapter VII), aimed at the
suppression of the causes of dispute and the building of sustainable peace.

A. The prohibition on the unilateral use of force and its collective
security counterpart

IV. RELEVANT LAW AND PRACTICE

responded that, although the Supreme Court had so ruled in June 2001, his
detention was entirely the responsibility of KFOR.
15. On 3 October 2001 a French General was appointed to the position
of COMKFOR.
16. On 23 January 2002 Mr Saramati was convicted of attempted murder
under Article 30 § 2(6) of the Criminal Code of Kosovo in conjunction with
Article 19 of the Criminal Code of the FRY. He was acquitted on certain
charges and certain charges were either rejected or dropped. Mr Saramati
was transferred by KFOR to the UNMIK detention facilities in Prishtina.
17. On 9 October 2002 the Supreme Court of Kosovo quashed Mr
Saramati's conviction and his case was sent for re-trial. His release from
detention was ordered. A re-trial has yet to be fixed.
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7. Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any state
or shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures
under Chapter VII.”

...

5. All Members shall give the United Nations every assistance in any action it takes
in accordance with the present Charter, and shall refrain from giving assistance to any
state against which the United Nations is taking preventive or enforcement action.

...

Article 2

...

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and to bring about by
peaceful means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a
breach of the peace;

The Purposes of the United Nations are:

Article 1

BEHRAMI AND BEHRAMI v. FRANCE and
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Accordingly, our respective Governments, ..., have agreed to the present Charter of
the United Nations and do hereby establish an international organisation to be known
as the United Nations.

The notion of a “threat to the peace” within the meaning of Article 39
has evolved to include internal conflicts which threaten to “spill over” or

“The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or decide
what measures shall be taken in accordance with Articles 41 and 42, to maintain or
restore international peace and security.”

23. Chapter VII is entitled “Action with respect to threats to the peace,
breaches of the peace and acts of aggression”. Article 39 provides:

- to employ international machinery for the promotion of the economic and social
advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE
AIMS

“The Members of the United Nations agree to accept and carry out the decisions of
the [UNSC] in accordance with the present Charter.”

Article 25 provides:

2. In discharging these duties the [UNSC] shall act in accordance with the Purposes
and Principles of the [UN]. The specific powers granted to the [UNSC] for the
discharge of these duties are laid down in Chapters VI, VII, VIII, and XII. ...”

“1. In order to ensure prompt and effective action by the [UN], its Members confer
on the [UNSC] primary responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this responsibility the [UNSC]
acts on their behalf.

22. Chapter V deals with the UNSC and Article 24 outlines its
“Functions and Powers” as follows:

8

- to ensure, by the acceptance of principles and the institution of methods, that
armed force shall not be used, save in the common interest, and

- to unite our strength to maintain international peace and security, and

- to practice tolerance and live together in peace with one another as good
neighbours, and

AND FOR THESE ENDS

- to promote social progress and better standards of life in larger freedom,

- to establish conditions under which justice and respect for the obligations arising
from treaties and other sources of international law can be maintained, and

- to reaffirm faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of nations large and small,
and

- to save succeeding generations from the scourge of war, which twice in our
lifetime has brought untold sorrow to mankind, and

“WE THE PEOPLES OF THE UNITED NATIONS DETERMINED

21. The Preamble as well as Articles 1 and 2, in so far as relevant,
provide as follows:

B. The Charter of the UN, 1945

The second type of action, “negative peace”, was founded on the Preamble,
Article 2 § 4 and most of the Chapter VII measures and amounted to the
prohibition of the unilateral use of force (Article 2 § 4) in favour of
collective security implemented by a central UN organ (the UNSC) with the
monopoly on the right to use force in conflicts identified as threatening
peace. Two matters were essential to this peace and security mechanism: its
“collective” nature (States had to act together against an aggressor identified
by the UNSC) as well as its “universality” (competing alliances were
considered to undermine the mechanism so that coercive action by regional
organisations was subjected to the universal system by Article 53 of the
Charter).
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The Members of the United Nations shall join in affording mutual assistance in
carrying out the measures decided upon by the Security Council.”

Article 49

Such decisions shall be carried out by the Members of the United Nations directly
and through their action in the appropriate international agencies of which they are
members.

The action required to carry out the decisions of the Security Council for the
maintenance of international peace and security shall be taken by all the Members of
the United Nations or by some of them, as the Security Council may determine.

“Article 48

24. Articles 43-45 provide for the conclusion of agreements between
member states and the UNSC for the former to contribute to the latter land
and air forces necessary for the purpose of maintaining international peace
and security. No such agreements have been concluded. There is,
consequently, no basis in the Charter for the UN to oblige Member States to
contribute resources to Chapter VII missions. Articles 46-47 provide for the
UNSC to be advised by a Military Staff Committee (comprising military
representatives of the permanent members of the UNSC) on, inter alia,
military requirements for the maintenance of international peace and
security and on the employment and command of forces placed at the
UNSC's disposal. The MSC has had very limited activity due to the absence
of Article 43 agreements.
25. Chapter VII continues:

42. Should the Security Council consider that measures provided for in Article 41
would be inadequate or have proved to be inadequate, it may take such action by air,
sea, or land forces as may be necessary to maintain or restore international peace and
security. Such action may include demonstrations, blockade, and other operations by
air, sea, or land forces of Members of the United Nations.”

“41. The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air, postal, telegraphic,
radio, and other means of communication, and the severance of diplomatic relations.”

concern serious violations of fundamental international (often humanitarian)
norms. Large scale cross border displacement of refugees can also render a
threat international (Article 2(7) of the UN Charter; and, for example, R.
Kolb, “Ius Contra Bellum – Le Droit international relatif au maintien de la
paix”, Helbing and Lichtenhahn, Bruylant, 2003, pp. 60-68; and “Yugoslav
Territory, United Nations Trusteeship or Sovereign State? Reflections on
the current and Future Legal Status of Kosovo”, Zimmermann and Stahn,
NJIL 70, 2001, p. 437).
Articles 41 and 42 read as follows:
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“In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.”

26. This Article reads as follows:

C. Article 103 of the Charter
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2. There is an internationally wrongful act of an international organization when
conduct consisting of an action or omission:

“1. Every internationally wrongful act of an international organization entails the
international responsibility of the international organization.

29. Article 3 of these draft Articles adopted in 2003 during the 55th
session of the ILC is entitled “General principles” and it reads as follows
(see the Report of the ILC, General Assembly Official Records, 55th
session, Supplement No. 10 A/58/10 (2003):

1. Draft Articles on the Responsibility of International Organisations

28. Article 13 of the UN Charter provided that the UN General
Assembly should initiate studies and make recommendations for the
purpose of, inter alia, encouraging the progressive development of
international law and its codification. On 21 November 1947, the General
Assembly adopted Resolution 174(II) establishing the ILC and approving its
Statute.

D. The International Law Commission (“ILC”)

27. The ICJ considers Article 103 to mean that the Charter obligations of
UN member states prevail over conflicting obligations from another
international treaty, regardless of whether the latter treaty was concluded
before or after the UN Charter or was only a regional arrangement
(Nicaragua v. United States of America, ICJ Reports, 1984, p. 392, at § 107.
See also Kadi v. Council and Commission, § 183, judgment of the Court of
First Instance of the European Communities (“CFI”) of 21 September 2005
(under appeal) and two more recent judgments of the CFI in the same vein:
Yusuf and Al Barakaat v. Council and Commission, 21 September 2005, §§
231, 234, 242-243 and 254 as well as Ayadi v. Council, 12 July 2006, §
116). The ICJ has also found Article 25 to mean that UN member states'
obligations under a UNSC Resolution prevail over obligations arising under
any other international agreement (Orders of 14 April 1992 (provisional
measures), Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v United States of America and Libyan Arab Jamahiriya v
United Kingdom), ICJ Reports, 1992, p. 16,§ 42 and p. 113, § 39,
respectively).
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32. The report noted that it would be difficult to attribute to the UN
action resulting from contingents operating under national rather than UN
command and that in joint operations, international responsibility would be
determined, absent an agreement, according to the degree of effective
control exercised by either party in the conduct of the operation. It
continued:

As has been held by several scholars, when an organ or agent is placed at the
disposal of an international organization, the decisive question in relation to
attribution of a given conduct appears to be who has effective control over the conduct
in question.”

Attribution of conduct to the contributing State is clearly linked with the retention of
some powers by that State over its national contingent and thus on the control that the
State possesses in the relevant respect.

Practice relating to peacekeeping forces is particularly significant in the present
context because of the control that the contributing State retains over disciplinary
matters and criminal affairs. This may have consequences with regard to attribution of
conduct. ...

“When an organ of a State is placed at the disposal of an international organization,
the organ may be fully seconded to that organization. In this case the organ's conduct
would clearly be attributable only to the receiving organization. ... Article 5 deals with
the different situation in which the lent organ or agent still acts to a certain extent as
organ of the lending State or as organ or agent of the lending organization. This
occurs for instance in the case of military contingents that a State placed at the
disposal of the [UN] for a peacekeeping operation, since the State retains disciplinary
powers and criminal jurisdiction over the members of the national contingent. In this
situation the problem arises whether a specific conduct of the lent organ or agent has
to be attributed to the receiving organization or to the lending State or organization. ...

31. The ILC Commentary on Article 5, in so far as relevant, provides:

“The conduct of an organ of a State or an organ or agent of an international
organisation that is placed at the disposal of another international organisation shall be
considered under international law an act of the latter organisation if the organisation
exercises effective control over that conduct.”

30. Article 5 of the draft Articles adopted in 2004 during the 56th session
of the ILC is entitled “Conduct of organs or agents placed at the disposal of
an international organisation by a State or another international
organisation” and reads as follows (see the Report of the ILC, General
Assembly Official Records, 56th session, Supplement No. 10 A/59/10
(2004) and Report of the Special Rapporteur on the Responsibility of
International Organisations, UN, Official Documents, A/CN.4/541, 2 April
2004):

(b) Constitutes a breach of an international obligation of that international
organization.

(a) Is attributable to the international organization under international law; and
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“What has been held with regard to joint operations ... should also apply to
peacekeeping operations, insofar as it is possible to distinguish in their regard areas of
effective control respectively pertaining to the [UN] and the [TCN]. While it is
understandable that, for the sake of efficiency of military operations, the [UN] insists
on claiming exclusive command and control over peacekeeping forces, attribution of
conduct should also in this regard be based on a factual criterion.”
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36. Following the agreement by the FRY that its troops would withdraw
from Kosovo and the consequent suspension of air operations against the
FRY, the MTA was signed between “KFOR” and the Governments of the
FRY and the Republic of Serbia on 9 June 1999 which provided for the

F. The MTA of 9 June 1999

“1. Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States Parties to successive treaties relating to the same subject matter
shall be determined in accordance with the following paragraphs.”

35. Article 30 is entitled “Application of successive treaties relating to
the same subject matter” and its first paragraph reads as follows:

E. The Vienna Convention on the Law of Treaties

Article 6 addresses the situation in which an organ of a State is put at the
disposal of another, so that the organ may act temporarily for the latter's
benefit and under its authority. In such a case, the organ, originally that of
one State, acts exclusively for the purposes of and on behalf of another State
and its conduct is attributed to the latter State alone.

“The conduct of an organ placed at the disposal of a State by another State shall be
considered an act of the former State under international law if the organ is acting in
the exercise of elements of the governmental authority of the State at whose disposal
it is placed.”

34. Article 6 if these draft Articles is entitled “Conduct of organs placed
at the disposal of a State by another State” and it reads as follows (Report of
the ILC, General Assembly Official Records, 56th session, Supplement No.
10 (A/56/10)):

2. Draft Articles on State Responsibility

33. As regards UN peacekeeping forces (namely, those directly
commanded by the UN and considered subsidiary organs of the UN), the
Report quoted the UN's legal counsel as stating that the acts of such
subsidiary organs were in principle attributable to the organisation and, if
committed in violation of an international obligation, entailed the
international responsibility of the organisation and its liability in
compensation. This, according to the Report, summed up the UN practice in
respect of several UN peacekeeping missions referenced in the Report.
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Welcoming the general principles on a political solution to the Kosovo crisis
adopted on 6 May 1999 (S/1999/516, annex 1 to this resolution) and welcoming also

...

Determined to resolve the grave humanitarian situation in Kosovo ... and to provide
for the safe and free return of all refugees and displaced persons to their homes,

Regretting that there has not been full compliance with the requirements of these
resolutions,

Recalling its [previous relevant] resolutions ...,

“Bearing in mind the purposes and principles of the Charter of the United Nations,
and the primary responsibility of the Security Council for the maintenance of
international peace and security,

41. The Resolution reads, in so far as relevant, as follows:

G. The UNSC Resolution 1244 of 10 June 1999

38. Article V provided that COMKFOR would provide the authoritative
interpretation of the MTA and the security aspects of the peace settlement it
supported.
39. Appendix B set out in some detail the breadth and elements of the
envisaged security role of KFOR in Kosovo. Paragraph 3 provided that
neither the international security force nor its personnel would be “liable for
any damages to public or private property that they may cause in the course
of duties related to the implementation of this agreement”.
40. The letter of 10 June 1999 from NATO submitting the MTA to the
SG of the UN and the latter's letter onwards to the UNSC, described the
MTA as having been signed by the “NATO military authorities”.

“The State governmental authorities of the [FRY] and the Republic of Serbia
understand and agree that the international security force (“KFOR”) will deploy
following the adoption of the UNSC [Resolution] ... and operate without hindrance
within Kosovo and with the authority to take all necessary action to establish and
maintain a secure environment for all citizens of Kosovo and otherwise carry out its
mission. They further agree to comply with all of the obligations of this Agreement
and to facilitate the deployment and operation of this force.”

37. Paragraph 2 of Article I provided for the cessation of hostilities and
the withdrawal of FRY forces and, further, that:

“under United Nations auspices of effective international civil and security
presences. The Parties note that the [UNSC] is prepared to adopt a resolution, which
has been introduced, regarding these measures.”

phased withdrawal of FRY forces and the deployment of international
presences. Article I (entitled “General Obligations”) noted that it was an
agreement for the deployment in Kosovo:
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10. Authorizes the Secretary-General, with the assistance of relevant international
organizations, to establish an international civil presence in Kosovo in order to
provide an interim administration for Kosovo under which the people of Kosovo can
enjoy substantial autonomy within the [FRY], and which will provide transitional
administration while establishing and overseeing the development of provisional

...

(g) Conducting border monitoring duties as required;

(f) Supporting, as appropriate, and coordinating closely with the work of the
international civil presence;

(e) Supervising de-mining until the international civil presence can, as appropriate,
take over responsibility for this task;

...

9. Decides that the responsibilities of the international security presence to be
deployed and acting in Kosovo will include:

...

7. Authorizes Member States and relevant international organizations to establish
the international security presence in Kosovo as set out in point 4 of annex 2 with all
necessary means to fulfil its responsibilities under paragraph 9 below;

6. Requests the Secretary-General to appoint, in consultation with the Security
Council, a Special Representative to control the implementation of the international
civil presence, and further requests the Secretary-General to instruct his Special
Representative to coordinate closely with the international security presence to ensure
that both presences operate towards the same goals and in a mutually supportive
manner;

5. Decides on the deployment in Kosovo, under United Nations auspices, of
international civil and security presences, with appropriate equipment and personnel
as required, and welcomes the agreement of the [FRY] to such presences;

...

Determined to ensure the safety and security of international personnel and the
implementation by all concerned of their responsibilities under the present resolution,
and acting for these purposes under Chapter VII of the Charter of the United Nations,

Determining that the situation in the region continues to constitute a threat to
international peace and security,

...

the acceptance by the [FRY] of the principles set forth in points 1 to 9 of the paper
presented in Belgrade on 2 June 1999 (S/1999/649, annex 2 to this resolution), and the
[FRY's] agreement to that paper,
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4. The international security presence with substantial [NATO] participation must
be deployed under unified command and control and authorized to establish a safe
environment for all people in Kosovo and to facilitate the safe return to their homes of
all displaced persons and refugees.

“... 3. Deployment in Kosovo under [UN] auspices of effective international civil
and security presences, acting as may be decided under Chapter VII of the Charter,
capable of guaranteeing the achievement of common objectives.

42. Annex 1 listed the general principles on a political solution to the
Kosovo crisis adopted by the G-8 Foreign Ministers on 6 May 1999. Annex
2 comprised nine principles (guiding the resolution of the crisis presented in
Belgrade on 2 June 1999 to which the FRY had agreed) including:

21. Decides to remain actively seized of the matter.”

20. Requests the Secretary-General to report to the Council at regular intervals on
the implementation of this resolution, including reports from the leaderships of the
international civil and security presences, the first reports to be submitted within 30
days of the adoption of this resolution;

19. Decides that the international civil and security presences are established for an
initial period of 12 months, to continue thereafter unless the Security Council decides
otherwise;

...

(k) Assuring the safe and unimpeded return of all refugees and displaced persons to
their homes in Kosovo;

(j) Protecting and promoting human rights;

(i) Maintaining civil law and order, including establishing local police forces and
meanwhile through the deployment of international police personnel to serve in
Kosovo;

...

(d) Transferring, as these institutions are established, its administrative
responsibilities while overseeing and supporting the consolidation of Kosovo's local
provisional institutions and other peace-building activities;

(c) Organizing and overseeing the development of provisional institutions for
democratic and autonomous self-government pending a political settlement, including
the holding of elections;

(b) Performing basic civilian administrative functions where and as long as required;

11. Decides that the main responsibilities of the international civil presence will
include: ...

democratic self-governing institutions to ensure conditions for a peaceful and normal
life for all inhabitants of Kosovo;
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5. Establishment of an interim administration for Kosovo as a part of the
international civil presence ..., to be decided by the Security Council of the [UN]. The
interim administration to provide transitional administration while establishing and
overseeing the development of provisional democratic self-governing institutions to
ensure conditions for a peaceful and normal life for all inhabitants in Kosovo. ...”
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46. This Regulation was adopted on 18 August 2000 by the SRSG to
implement the Joint Declaration of 17 August 2000 on the status of KFOR
and UNMIK and their personnel, and the privileges and immunities to
which they are entitled. It was deemed to enter into force on 10 June 1999.
KFOR personnel were to be immune from jurisdiction before the courts
in Kosovo in respect of any administrative, civil or criminal act committed
by them in Kosovo and such personnel were to be “subject to the exclusive
jurisdiction of their respective sending States” (section 2 of the Regulation).
UNMIK personnel were also to be immune from legal process in respect of
words spoken and all acts performed by them in their official capacity
(section 3). The SG could waive the immunity of UNMIK personnel and
requests to waive jurisdiction over KFOR personnel were to be referred to
the relevant national commander (section 6).

I. Regulation No. 2000/47 on the Status, Privileges and Immunities of
KFOR and UNMIK and their Personnel in Kosovo

44. Following Russia's involvement in Kosovo after the deployment of
KFOR troops, an Agreement was concluded as to the basis on which
Russian troops would participate in KFOR. Russian troops would operate in
certain sectors according to a command and control model annexed to the
agreement: all command arrangements would preserve the principle of unity
of command and, while the Russian contingent was to be under the political
and military control of the Russian Government, COMKFOR had authority
to order NATO forces to execute missions refused by Russian forces.
45. Its command and control annex described the link between the
UNSC and the NAC as one of “Consultation/Interaction” and between the
NAC and COMKFOR as one of “operational control”.

H. Agreed Points on Russian Participation in KFOR (18 June 1999)

43. While this Resolution used the term “authorise”, that term and the
term “delegation” are used interchangeably. Use of the term “delegation” in
the present decision refers to the empowering by the UNSC of another
entity to exercise its function as opposed to “authorising” an entity to carry
out functions which it could not itself perform.
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“KFOR contingents are grouped into four multinational brigades. KFOR troops
come from 35 NATO and non-NATO countries. Although brigades are responsible
for a specific area of operations, they all fall “under the unified command and control”
(UN SC Resolution 1244, Annex 2, para. 4) of [COMKFOR] from NATO. “Unified
command and control” is a military term of art which only encompasses a limited
form of transfer of power over troops. [TCNs] have therefore not transferred “full
command” over their troops. When [TCNs] contribute troops to a NATO-led
operation they usually transfer only the limited powers of “operational control” and/or
“operational command”. These powers give the NATO commander the right to give
orders of an operational nature to the commanders of the respective national units.
The national commanders must implement such orders on the basis of their own
national authority. NATO commanders may not give other kinds of orders (e.g. those
affecting the personal status of a soldier, including taking disciplinary measures) and
NATO commanders, in principle, do not have the right to give orders to individual
soldiers ... . In addition, [TCNs] always retain the power to withdraw their soldiers at
any moment. The underlying reason for such a rather complex arrangement is the
desire of [TCNs] to preserve as much political responsibility and democratic control
over their troops as is compatible with the requirements of military efficiency. This
enables states to do the utmost for the safety of their soldiers, to preserve their

50. The relevant parts of paragraph 14 of the Opinion read:

K. European Commission for Democracy through Law (“the Venice
Commission”), Opinion on human rights in Kosovo: Possible
establishment of review mechanisms (no. 280/2004, CDL-AD
(2004) 033)

47. Referring to UNSC Resolution 1244 and UNMIK Regulation No.
2000/47, the SOP was intended as a guide. The KCO would adjudicate
claims relating to the overall administration of military operations in
Kosovo by KFOR in accordance with Annex A to the SOP. It would also
determine whether the matter was against a TCN, in which case the claim
would be forwarded to that TCN.
48. TCNs were responsible for adjudicating claims that arose from their
own activities in accordance with their own rules and procedures. While
there was at that time no approved policy for processing and paying claims
that arose out of KFOR operations in Kosovo, TCNs were encouraged to
process claims (through TCN Claims Offices – “TCNCOs”) in accordance
with Annex B which provided guidelines on the claims procedure. While
the adjudication of claims against a TCN was purely a “national matter for
the TCN concerned”, the payment of claims in a fair manner was considered
to further the rule of law, enhance the reputation of KFOR and to serve the
interests of force protection for KFOR.
49. Annex C provided guidelines for the structure and procedures before
the Kosovo Appeals Commission (from the KCO or from a TCNCO).

J. NATO/KFOR (unclassified) HQ KFOR Main Standing Operating
Procedures (“SOP”), March 2003
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1. Detention

L. Detention and De-mining in Kosovo

discipline according to national custom and rules, to maintain constitutional
accountability and, finally, to preserve the possibility to respond to demands from the
national democratic process concerning the use of their soldiers.”
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52. Landmines and unexploded ordinance (from the NATO
bombardment of early 1999) posed a significant problem in post-conflict
Kosovo, a problem exacerbated by the relative absence of local knowledge
given the large scale displacement of the population during the conflict. The
UN Mine Action Service (UNMAS) was the primary UN body charged with
monitoring de-mining developments in general.
53. On 12 June 1999 the SG delivered his operational plan for the civil
mission in Kosovo to the UNSC (Doc. No. S/1999/672). In outlining the
structure of UNMIK, he noted that mine action was dealt with under
humanitarian affairs (the former Pillar I of UNMIK) and that UNMIK had
been tasked to establish, as soon as possible, a mine action centre. The UN
Mine Action Coordination Centre (“UNMACC”: used interchangeably with
“UNMIK MACC”) opened its office in Kosovo on 17 June 1999 and it was
placed under the direction of the Deputy SRSG of Pillar I. Pending the
transfer of responsibility for mine action to UNMACC, in accordance with
the UNSC Resolution 1244, KFOR acted as the de facto coordination
centre. The SG's detailed report on UNMIK of 12 July 1999 (Doc No.
S/1999/779) confirmed that UNMACC would plan mine action activities
and act as the point of coordination between the mine action partners
including KFOR, UN agencies, NGOs and commercial companies”.
54. On 24 August 1999 the Concept Plan for UNMIK Mine Action
Programme (“MAP”) was published in a document entitled “UNMIK
MACC, Office of the Deputy SRSG (Humanitarian Affairs)”. It confirmed
that the UN, through UNMAS, the SRSG and the Deputy SRSG of Pillar I
of UNMIK retained “overall responsibility” for the MAP in terms of
providing policy guidance, identifying needs and priorities, coordinating
with UN and non-UN partners as well as member states, and defining the
overall operational plan and structure. The MAP was an “integral
component of UNMIK”. As to the role of UNMIK MACC, it was

2. De-mining

51. A letter from COMKFOR to the OSCE of 6 September 2001
described how COMKFOR authorised detention: each case was reviewed
by KFOR staff, the MNB commander and by a review panel at KFOR HQ,
before being authorised by COMKFOR based on KFOR/OPS/FRAGO997
(superseded by COMKFOR Detention Directive 42 in October 2001).
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KFOR's report for August 1999 (submitted to the UNSC by the SG's
letter of 15 September 1999) confirmed that KFOR worked closely with
UNMACC which had been “set up jointly” by KFOR and the UN. KFOR's
subsequent monthly reports (submitted to the UNSC by the SG) noted that
KFOR worked closely with UNMAS and UNMACC and emphasised that
the eradication of the CBU threat was a priority for MNBs, the aim being to

“Upon entry into Kosovo and prior to establishment of UNMACC, KFOR organized
a Mines Action Centre, which has since been augmented by [UN] personnel and has
now become UNMACC. This is now ... charged by the [UN] with de-mining the
region. It accomplishes this task using civilian contracted de-mining teams. KFOR is
principally conducting mission-essential mine and unexploded ordnance clearance,
including clearance of essential civilian infrastructure and public buildings.”

57. On 5 October 1999 that Deputy SRSG wrote to COMKFOR noting
paragraph 9(e) of UNSC Resolution 1244, attaching the Concept Plan,
confirming that “we are now in a position to officially assume responsibility
for mine action in Kosovo” and underlining the critical need for UNMIK
and KFOR to co-operate and to work closely together.
58. The report of KFOR for July 1999 (submitted to the UNSC by the
SG's letter of 10 August 1999) explained that KFOR worked closely with
UNMAS and had “jointly established” UNMACC. The report continued:

“...KFOR will only clear mines/CBUs when deemed essential to the conduct of the
mission and to maintain freedom of movement. KFOR does not wish to undertake demining, which is the responsibility of UNMACC and the NGOs. However, there is
growing pressure for KFOR to dispose of NATO munitions. Therefore it has been
decided that KFOR will do more to reduce the threat without amending its policy by
marking the perimeter of each of the CBU footprints ... MNBs are to conduct these
tasks against a priority list co-ordinated with UNMACC and UNMIK regional offices.
The intent is to mark all known areas by 10 October 1999”.

underlined that, since the UN did not intend to implement the mine action
activities in Kosovo itself, it would rely on a variety of operators including
UN agencies, KFOR contingents, NGOs and commercial companies. Those
operators had to be accredited, supported and co-ordinated to ensure they
worked in a coherent and integrated manner. Accordingly, a key factor in
the execution of the MAP was the integration and coordination of all demining activities through an appropriately structured UNMIK MACC which
would, inter alia, act as the “focal point and coordination mechanism for all
mine activities in Kosovo”. The Concept Plan went on to define the nature
of the problem and the consequent phases and priorities for mine clearance.
55. Accordingly, on 24 August 1999 a memorandum was sent by the
Deputy SRSG of Pillar I to the SRSG, requesting that, since the Concept
Plan had been approved, it should also be forwarded to KFOR “along with
an appropriate annotation that UNMIK have now assumed the responsibility
for humanitarian mine action in Kosovo”.
56. KFOR Directive on CBU Marking (KFOR/OPS/FRAGO 300) was
adopted on 29 August 1999 and provided:
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63. Messrs Behrami invoked Article 2 of the Convention as regards the
impugned inaction of KFOR troops. Mr Saramati relied on Articles 5, 6 and
13 as regards his detention by, and on the orders of, KFOR. The President
of the Court agreed that the parties' submissions to the Grand Chamber
could be limited to the admissibility of the cases.

THE LAW

61. Agim Behami complained under Article 2, on his own behalf and on
behalf of his son Gadaf Behrami, about the latter's death and Bekir Behrami
complained about his serious injury. They submitted that the incident took
place because of the failure of French KFOR troops to mark and/or defuse
the un-detonated CBUs which those troops knew to be present on that site.
62. Mr Saramati complained under Article 5 alone, and in conjunction
with Article 13 of the Convention, about his extra-judicial detention by
KFOR between 13 July 2001 and 26 January 2002. He also complained
under Article 6 § 1 that he did not have access to court and about a breach
of the respondent States' positive obligation to guarantee the Convention
rights of those residing in Kosovo.

COMPLAINTS

“At the beginning of August 1999, the MACC had de facto taken full control of the
mine action programme, although formally it still fell under KFOR's responsibility. ...
This was followed, on 24 August, by UNMIK's approval of the [Concept Plan]. ...
[which] coincided with a Memo being sent by ... DSRSG (24 August) to ... SRSG ...
[T]hat request was followed up with a letter dated 5 October 1999 from [Deputy
SRSG] to General Jackson, [COMKFOR], .... Through this letter the formal handing
over from the military to the civilian sector of the mine action programme for Kosovo
took place, as mandated in [UNSC Resolution] 1244; although, in reality, this had
already taken place towards the end of August.”

mark and clear as many areas as possible before the first snow (report Nos.
S/1999/868, S/1999/982, S/1999/1062, S/1999/1185 and S/1999/1266).
59. By letter dated 6 April 2000 to COMKFOR, the Deputy SRSG drew
the latter's attention to recent CBU explosions involving deaths and asked
for the latter's personal support to ensure KFOR continued to support the
mine clearance project by marking CBU sites as a matter of urgency and
providing any further information they had.
60. In 2001 UNMAS commissioned an external evaluation of its mine
action programme in Kosovo for the period mid-1999–2001. The report,
entitled “An evaluation of the United Nations Mine Action Programme in
Kosovo 1999-2001”, commented as follows:
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66. The applicants maintained that there was a sufficient jurisdictional
link, within the meaning of Article 1 of the Convention, between them and
the respondent States and that their complaints were compatible ratione
loci, personae and materiae with its provisions.
67. The respondent and third party States disagreed.
The respondent Governments essentially contended that the applications
were incompatible ratione loci and personae with the provisions of the
Convention because the applicants did not fall within their jurisdiction

A. The issue to be examined by the Court

II. THE CASES AGAINST FRANCE AND NORWAY

64. In arguing that he fell within the jurisdiction of, inter alia, Germany,
Mr Saramati initially maintained that a German KFOR officer had been
involved in his arrest in July 2001 and he also referred to the fact that
Germany was the lead nation in MNB Southeast. In their written
submissions to the Grand Chamber, the German Government indicated that,
despite detailed investigations, they had not been able to establish any
involvement of a German KFOR officer in Mr Saramati's arrest.
Mr Saramati responded that, while German KFOR involvement was his
recollection and while he had made that submission in good faith, he was
unable to produce any objective evidence in support. He therefore accepted
the contrary submission of Germany and, further, that German KFOR
control of the relevant sector was of itself an insufficient factual nexus to
bring him within the jurisdiction of Germany. By letter of 2 November 2006
he requested the Court to allow him to withdraw his case against Germany,
which State did not therefore make oral submissions at the subsequent
Grand Chamber hearing.
65. The Court considers reasonable the grounds for Mr Saramati's
request. There being two remaining respondent States in this case also
disputing, inter alia, that Mr Saramati fell within their jurisdiction as well as
the compatibility of his complaints, the Court does not find that respect for
human rights requires a continued examination of Mr Saramati's case
against Germany (Article 37 § 1 in fine of the Convention) and it should
therefore be struck out as against that State.
In such circumstances, the President of the Court has accepted the
submissions of the German Government as third party observations under
Rule 44 § 2 of the Rules of Court. References hereunder to the respondent
States do not therefore include Germany and it is referred to below as a third
party.

I. WITHDRAWAL OF THE SARAMATI CASE AGAINST GERMANY
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within the meaning of Article 1 of the Convention. They further maintained
that, in accordance with the “Monetary Gold principle” (Monetary Gold
Removed from Rome in 1943, ICJ Reports 1954), this Court could not
decide the merits of the case as it would be determining the rights and
obligations of non-Contracting Parties to the Convention.
The French Government also submitted that the cases were inadmissible
under Article 35 § 1 mainly because the applicants had not exhausted
remedies available to them, although they accepted that issues of
jurisdiction and compatibility had to be first examined. While the
Norwegian Government responded to questions during the oral hearing as to
the remedies available to Mr Saramati, they did not argue that his case was
inadmissible under Article 35 § 1 of the Convention.
The third party States submitted in essence that the respondent States had
no jurisdiction loci or personae. The UN, intervening as a third party in the
Behrami case at the request of the Court, submitted that, while de-mining
fell within the mandate of UNMACC created by UNMIK, the absence of
the necessary CBU location information from KFOR meant that the
impugned inaction could not be attributed to UNMIK.
68. Accordingly, much of these submissions concerned the question of
whether the applicants fell within the extra-territorial “jurisdiction” of the
respondent States within the meaning of Article 1 of the Convention, the
compatibility ratione loci of the complaints and, consequently, the decision
in Bankovi and Others v. Belgium and 16 Other Contracting States ((dec.)
[GC], no. 52207/99, ECHR 2001 XII) as well as related jurisprudence of
this Court (Drozd and Janousek v. France and Spain, judgment of 26 June
1992, Series A no. 240; Loizidou v. Turkey, judgment of 18 December 1996,
Reports 1996 VI, § 56; Cyprus v. Turkey [GC], no. 25781/94, ECHR 2001IV; Issa and Others v. Turkey, no. 31821/96, 16 November 2004; Ilacu and
Others v. Moldova and Russia [GC], no. 48787/99, ECHR 2004-VII;
Öcalan v. Turkey [GC], no. 46221/99, ECHR 2005-IV; and No. 23276/04,
Hussein v. Albania and Others, (dec.) 14 March 2006).
In this respect, it was significant for the applicants in the Behrami case
that, inter alia, France was the lead nation in MNB Northeast and Mr
Saramati underlined that French and Norwegian COMKFOR issued the
relevant detention orders. The respondent (as well as third party) States
disputed their jurisdiction ratione loci arguing, inter alia, that the applicants
were not on their national territory, that it was the UN which had overall
effective control of Kosovo, that KFOR controlled Mr Saramati and not the
individual COMKFORs and that the applicants were not resident in the
“legal space” of the Convention.
69. The Court recalls that Article 1 requires Contracting Parties to
guarantee Convention rights to individuals falling with their “jurisdiction”.
This jurisdictional competence is primarily territorial and, while the notion
of compatibility ratione personae of complaints is distinct, the two concepts
can be inter-dependent (Bankovi and Others, cited above, at § 75 and
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73. The applicants maintained that KFOR (as opposed to the UN or
UNMIK) was the relevant responsible organisation in both cases.

B. The applicants' submissions

Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi (Bosphorus
Airways) v. Ireland [GC], no. 45036/98, §§ 136 and 137, ECHR 2005-VI).
In the present case, the Court considers, and indeed it was not disputed, that
the FRY did not “control” Kosovo (within the meaning of the word in the
above-cited jurisprudence of the Court concerning northern Cyprus) since
prior to the relevant events it had agreed in the MTA, as it was entitled to do
as the sovereign power (Bankovi and Others, cited above, at §§ 60 and 71
and further references therein; Shaw, International Law, 1997, 4th Edition,
p. 462, Nguyen Quoc Dinh, Droit International Public, 1999, 6th Edition,
pp. 475-478; and Dixon, International Law, 2000, 4th Edition, pp. 133135), to withdraw its own forces in favour of the deployment of
international civil (UNMIK) and security (KFOR) presences to be further
elaborated in a UNSC Resolution, which Resolution had already been
introduced under Chapter VII of the UN Charter (see Article 1 of the MTA,
paragraph 36 above).
70. The following day, 10 June 1999, UNSC Resolution 1244 was
adopted. KFOR was mandated to exercise complete military control in
Kosovo. UNMIK was to provide an interim international administration and
its first Regulation confirmed that the authority vested in it by the UNSC
comprised all legislative and executive power as well as the authority to
administer the judiciary (UNMIK Regulation 1999/1 and see also UNMIK
Regulation 2001/9). While the UNSC foresaw a progressive transfer to the
local authorities of UNMIK's responsibilities, there is no evidence that
either the security or civil situation had relevantly changed by the dates of
the present events. Kosovo was, therefore, on those dates under the effective
control of the international presences which exercised the public powers
normally exercised by the Government of the FRY (Bankovi and Others,
cited above, at § 71).
71. The Court therefore considers that the question raised by the present
cases is, less whether the respondent States exercised extra-territorial
jurisdiction in Kosovo but far more centrally, whether this Court is
competent to examine under the Convention those States' contribution to the
civil and security presences which did exercise the relevant control of
Kosovo.
72. Accordingly, the first issue to be examined by this Court is the
compatibility ratione personae of the applicants' complaints with the
provisions of the Convention. The Court has summarised and examined
below the parties' submissions relevant to this question.
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The MTA and UNSC Resolution 1244 provided that KFOR, on which
UNMIK relied to exist, controlled and administered Kosovo in a manner
equivalent to that of a State. In addition, KFOR was responsible for demining and the applicants referred in support to KFOR's duties outlined in
the MTA, in UNSC Resolution 1244, in FRAGO300, in the UNSG reports
to the UNSC (which indicated that UNMACC had been “set up jointly” by
KFOR and the UN to co-ordinate de-mining (see the SG reports cited at
paragraph 58 above) and in a report of the International Committee of the
Red Cross (“Explosive Remnants of War, Cluster Bombs and Landmines in
Kosovo”, Geneva, August 2000, revised June 2001). Since KFOR had been
aware of the unexploded ordinance and controlled the site, it should have
excluded the public. Moreover, NATO had initially dropped the cluster
bombs. Their oral submissions endorsed the UN submissions to the effect
that, if UNMACC had responsibility for co-ordinating de-mining, KFOR
retained direct responsibility for supporting de-mining which was “critical”
to the success of the clearance operation. Mr Saramati's detention was
clearly a security matter for KFOR (citing the KFOR documents referred to
at paragraph 51 above).
74. The impugned acts involved the responsibility ratione personae of
France, in the Behrami case, as well as Norway in the Saramati case.
75. In the first place, France had voted in the NAC in favour of
deploying an international force to Kosovo.
76. Secondly, the French contingent's control of MNB Northeast was a
relevant jurisdictional link in the Behrami case. While Germany was the
lead nation in MNB Southeast, the applicants considered that that was, of
itself, an insufficient jurisdictional link in the Saramati case.
77. Thirdly, neither the acts nor omissions of KFOR soldiers were
attributable to the UN or NATO. KFOR was a NATO-led multinational
force made up of NATO and non-NATO troops (from 10-14 States)
allegedly under “unified” command and control. KFOR was not established
as a UN force or organ, in contrast to other peacekeeping forces and to
UNMIK and UNMACC under direct UN command. If KFOR had been
such a UN force (with the prefix “UN”), it would have had a UN
Commander in Chief, troops would not have accepted instructions from
TCNs and all personnel would have had UN immunities. On the contrary,
NATO and other States were authorised to establish the security mission in
Kosovo under “unified command and control”. However, this was a “term
of art” (the Venice Commission, cited at paragraph 50 above): since there
was no operational command link between the UNSC and NATO and since
the TCNs retained such significant power, there was no unified chain of
command from the UNSC so that neither the acts nor the omissions of
KFOR troops could be attributed to NATO or to the UN (relying, in
addition, on detailed academic publications).
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As to the link between KFOR and the UNSC, the applicants referred to
the Attachment to the Agreement on Russian Participation (paragraph 45
above) which described that link as one of “consultation/interaction”.
As to the input of TCNs, the applicants noted that KFOR troops
(including COMKFOR) were directly answerable to their national
commanders and fell exclusively within the jurisdiction of their TCN: the
rules of engagement were national; troops were disciplined by national
command; deployment decisions were national; the troops were financed by
the States; individual TCNCOs had been set up; TCNs retained disciplinary,
civil and criminal jurisdiction over troops for their actions in Kosovo
(UNMIK Regulation 2000/47 and HQ KFOR Main SOP, paragraphs 47-49
above) and, since a British court considered itself competent to examine a
case about the actions of British KFOR in Kosovo, individual State
accountability was feasible (Bici & Anor v Ministry of Defence [2004]
EWHC 786); and it was national commanders who decided on the waiver of
the immunity of KFOR troops whereas the SG so decided for UNMIK
personnel. It was disingenuous to accept that KFOR troops were subject to
the exclusive control of their TCN and yet deny that they fell within their
jurisdiction. There was no TCN/UN agreement or a Status of Forces
Agreement (“SOFA”) between the UN and the FRY.
78. Fourthly, as regards Mr Saramati's case, final decisions on detention
lay with COMKFOR who decided without reference to NATO high
command or other TCN's and he was not accountable to, nor reliant on,
NATO for those decisions. Since the ordering of detention was a separate
exercise of jurisdiction by each COMKFOR, this case was distinguishable
from the case of Hess v. the United Kingdom (28 May 1975, Decisions and
Reports no. 2, p. 72).
79. Fifthly, and alternatively, KFOR did not have a separate legal
personality and could not be a subject of international law or bear
international responsibility for the acts or omissions of its personnel.
80. Even if this Court were to consider that the relevant States were
executing an international (UN/NATO) mandate, this would not absolve
them from their Convention responsibility for two alternative reasons. In the
first place, Article 103 of the UN Charter would have applied to relieve
States of their Convention responsibilities only if UNSC Resolution 1244
required them to act in a manner which breached the Convention which was
not the case: there was no conflict between the demands of that Resolution
and the Convention. Secondly, the Convention permitted States to transfer
sovereign power to an international organisation to pursue common goals if
it was necessary to comply with international legal obligations and if the
organisation imposing the obligation provided substantive and procedural
protection “equivalent” to that of the Convention (Bosphorus, cited above, §
155): neither NATO nor KFOR provided such protection.
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82. The Government argued that the term “jurisdiction” in Article 1 was
closely linked to the notion of a State's competence ratione personae. In
addition, and according to the ILC, the criterion by which the responsibility
of an international organisation was engaged in respect of acts of agents at
its disposal was the overall effective, as opposed to exclusive, control of the
agent by the organisation (paragraphs 30-33 above).
83. The French contingent was placed at the disposal of KFOR which,
from a security point of view, exercised effective control in Kosovo. KFOR
was an international force under unified command, as could be seen from
numerous constituent and applying instruments, over which the French
State did not exercise any authority. The MNBs were commanded by an
officer from a lead nation, the latter was commanded by COMKFOR who
was in turn commanded, through the NATO chain of command, by the
UNSC. Operational control of the forces was that of COMKFOR, strategic
control was exercised by Supreme Allied Commander Europe of NATO
(“SACEUR”) and political control was exercised by the NAC of NATO
and, finally, by the UNSC. Decisions and acts were therefore taken in the
name of KFOR and the French contingent acted at all times according to the
OPLAN devised and controlled by NATO. KFOR was therefore an
application of the peace-keeping operations authorised by the UNSC whose
resolutions formed the legal basis for NATO to form and command KFOR.
In such circumstances, the acts of the national contingents could not be
imputed to a State but rather to the UN which exercised overall effective
control of the territory.
84. The lack of jurisdiction ratione personae of France was confirmed
by the following. In the first place, reference was made to the immunities of
KFOR and UNMIK and to the special remedies put in place for obtaining
damages which were adapted to the particular context of the international
mission of KFOR (paragraphs 46-49 above). Secondly, if the Parliamentary
Assembly of the Council of Europe (“PACE”) recommended (Resolution
1417 (2005) of 25 January 2005) the creation of a human rights' court in
Kosovo, it could not have considered that Convention Contracting Parties
already exercised Article 1 jurisdiction there. Thirdly, the Committee for the

1. The French Government

C. The submissions of the respondent States

81. Finally, and as to the respondent States' arguments, their submissions
on the Monetary Gold principle were fundamentally misconceived. In
addition, it would be inconsistent with the object and purpose of the
Convention to accept that States should be deterred from participating in
peacekeeping missions by the recognition of this Court's jurisdiction in the
present cases.
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85. The case was incompatible ratione personae as Mr Saramati was not
within the jurisdiction of the respondent States.
86. The legal framework for KFOR detention was the MTA, UNSC
Resolution 1244, OPLAN 10413, KFOR Rules of Engagement, FRAGO997
replaced (in October 2001) by COMKFOR Detention Directive 42.
87. The command structure was hierarchical under unified command
and control: each TCN transferred authority over their contingents to the
NATO chain of command to ensure the attainment of the common KFOR
objective. That chain of command ran from COMKFOR (appointed every 6
months with NATO approval), through a NATO chain of command to the
NAC of NATO and onward to the UNSC which had overall authority and
control. In all operational matters, no national military chain of command
existed between Norway and COMKFOR so that the former could not
instruct COMKFOR nor could COMKFOR deviate from NATO orders. All
MNBs and their lead countries were fully within the KFOR chain of
command. The present case was distinguishable from the above-cited
Bosphorus case since no TCN had any sovereign rights over or in Kosovo.
88. KFOR was therefore a cohesive military force under the authority of
the UNSC which monitored the discharge of the mandate through the SG
reports. This constituted, with the civilian presence (UNMIK), a
comprehensive UN administration of which national contributions were
building blocks and not autonomous units.
89. The monitoring systems in place confirmed this: as noted above, the
UNSC received feedback via the SG from KFOR and UNMIK; it was
UNMIK which submitted a report to the UN Human Rights Committee on
the human rights situation in Kosovo (Concluding Observations of the
Human Rights Committee: Serbia and Montenegro, 12 August 2004,
CCPR/CO/81/SEMO) and this Government also referred to the PACE, CPT
and the Venice Commission positions relied on by the French Government
(paragraph 84 above).

2. The Norwegian Government

Prevention of Torture, Inhuman and Degrading Treatment (“the CPT”)
concluded agreements with KFOR and UNMIK in May 2006 as it
considered that Kosovo did not fall under the several jurisdiction of
Contracting States. Fourthly, the Venice Commission, in its above-cited
Opinion, did not consider that the jurisdiction of Convention States, or
therefore of this Court, extended to Kosovo. Fifthly, any recognition of this
Court's jurisdiction would involve judging the actions of non-Contracting
States contrary to the Monetary Gold principle (judgment cited above).
Sixthly, the ILC draft Articles on State Responsibility (paragraph 34 above)
meant that the French contingent's acts and omissions (carried out under the
authority of NATO and on behalf of KFOR) were not imputable to France.
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91. In these submissions, the States also explained the necessarily
evolved nature of modern peacekeeping missions, developed in response to
growing demand. That the UN was the controlling umbrella was consistent
with UNMIK and KFOR having independent command and control
structures and applied regardless of whether KFOR was a traditionally
established UN security presence under direct UN operational command or
whether, as in the present cases, the UNSC had authorised an organisation
or States to implement its security functions. The structure adopted in the
present cases maintained the necessary integrity, effectiveness and centrality
of the mandate (Report of the Panel on United Nations Peace Operations
(the “Brahami report”, A/55/305-S/2000/809). The security presence acted
under UN auspices and action was taken by, and on behalf of, the
international structures established by the UNSC and not by, or on behalf
of, any TCN. Neither the status of “lead nation” of a MNB and its
consequent control of a sector of Kosovo nor the nationality of the French
and Norwegian COMKFOR could detach those States from their
international mandate.
92. As to the de-mining and detention mandates, UNSC Resolution 1244
authorised KFOR to use all necessary means to secure, inter alia, the
environment, public safety and, until UNMIK could take over
responsibility, de-mining. That Resolution also authorized KFOR to carry
out security assessments related to arms smuggling (to the Former Yugoslav
Republic of Macedonia) and to detain persons according to detention
directives and orders adopted under unified command.
93. Referring to the above-cited Bosphorus judgment, they noted that
neither of the respondent States exercised sovereignty in Kosovo and none
had handed over sovereign powers over Kosovo to an international
organisation.
94. There were important sub-issues in the case including liability for
involvement in a UN peacekeeping mission and the link between a regional
instrument and international peacekeeping mission authorised by an
organisation of universal vocation. In this context, they underlined the
serious repercussions which the recognition of TCN jurisdiction would have
including deterring TCN participation in, and undermining the coherence
and therefore effectiveness of, such peacekeeping missions.
95. Finally, the applicants' suggestion, that the impugned action and
inaction constituted a sufficient jurisdictional link between the States and
the applicants, was misconceived. The applicants had also confused the

3. Joint (oral) submissions of France and Norway

90. Finally, this Government underlined the serious repercussions of
extending Article 1 to cover peacekeeping missions and, notably, the
possibility of deterring States from participating in such missions and of
making already complex peacekeeping missions unworkable due to
overlapping and perhaps conflicting national or regional standards.

28

426

29

96. The applicants did not fall within the jurisdiction of the respondent
States and the applications were therefore inadmissible as incompatible
ratione personae.
97. The cases raised fundamental issues as to the scope of the
Convention as a regional instrument and its application to acts of the
international peace-keeping forces authorised under Chapter VII of the UN
Charter. 192 States had vested the UNSC (including all Convention
Contracting States) with primary responsibility for the maintenance of
international peace and security (Article 24 of the UN Charter) and, in
fulfilling that function, it had the authority to make binding decisions
(Article 25) which prevailed over other international obligations (Article
103). The UNSC could lay down the necessary framework for civil and
military assistance and, in the case of Kosovo, this was UNSC Resolution
1244. The central question was, therefore, whether personnel contributed by
TCNs were also exercising jurisdiction on behalf of the TCN.
98. In the first place, even if the most relevant recognised instance of
extra-territorial jurisdiction was the notion (developed in the above-cited
jurisprudence concerning Northern Cyprus and the subsequent Issa case) of
“effective overall control”, the TCNs could not have exercised such control
since the relevant TCN personnel acted in fulfilment of UNMIK and KFOR
functions. UNMIK exercised virtually all governmental powers in Kosovo
and was answerable, via the SRSG and SG, to the UNSC. Its staff were
employed by the UN. The “unified command and control” structure of
KFOR, a coherent multinational force established under UNSC Resolution
1244 and falling under a single line of command under the authority of
COMKFOR, rendered untenable the proposition of individual TCN liability
for the acts or inaction of their troops carried out in the exercise of
international authority.
99. Secondly, States put personnel at the disposal of the UN in Kosovo
to pursue the purposes and principles of the UN Charter. A finding of “no
jurisdiction” would not leave the applicants in a human rights' vacuum, as

1. The Government of Denmark

D. The submissions of the third parties

legal personality of international structures (such as NATO and the UN) and
that of their member states. Even if KFOR did not have separate legal
personality, it was under the control of the UN, which did. Neither the
retention of disciplinary control by TCN's nor the Venice Commission
Opinion relied upon by the applicants was inconsistent with the
international operational control of such an operation by NATO through
KFOR.
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103. There was no jurisdictional link between Mr Saramati and the
respondents because, inter alia, the agents of the respondents acted on
behalf of UNMIK and KFOR.
104. Ultimate responsibility for Kosovo lay with the UN since effective
control of Kosovo was exercised by UNMIK and KFOR pursuant to UNSC
Resolution 1244. The UNSC retained overall responsibility and delegated
the implementation of the Resolution's objectives to certain international
actors all the while monitoring the discharge of mandates. KFOR retained,
and operated under the principle of, “unified command and control”: neither
the national contingents nor COMKFOR had roles other than their
international mandate under UNSC Resolution 1244 and none exercised
sovereign powers, a fact not changed by the retention by TCNs of criminal
and disciplinary competence over soldiers. The UNSC, via the SG and the
SRSG, continued to be the guiding and legal authority for UNMIK. In short,
both presences were international, coherent and comprehensive structures
admitting of no national instruction.
105. These submissions as to the unity of the UN operation were
confirmed by secondary legislation in Kosovo: if UNMIK took care to

3. The German Government's written submissions

102. The impugned action and inaction were regulated by UNSC
Resolution 1244 adopted under Chapter VII of the UN Charter and the
States were thereby fulfilling an obligation which fell within the scope of,
and complied with, that Resolution in a manner which complied with
international human rights standards as prescribed in the UN Charter. Even
if there was a conflict between a State's UN and other treaty obligations, the
former took precedent (Articles 25 and 103 of the UN Charter).

2. The Government of Estonia

they suggested, given the steps being taken by those international presences
to promote human rights' protection.
100. Thirdly, the Convention had to be interpreted and applied in the
light of international law, in particular, on the responsibility of international
organisations for organs placed at their disposal. Referring to the ongoing
work of the ILC in this respect (paragraphs 30-33 above), they noted that
that work so far had demonstrated no basis for holding a State responsible
for peacekeeping forces placed at the disposal of the UNSC acting under
Chapter VII, under unified command and control, within the mandate
outlined and in execution of orders from that command structure.
101. Finally, if there were specific inadequacies in human rights'
protection in Kosovo, these should be dealt with within the UN context.
Seeking to address those deficiencies through this Court risked deterring
States from participating in UN peacekeeping missions and undermining the
coherence and effectiveness of such missions.

30

427

31

109. The legal basis for the civil and military presence in Kosovo was
UNSC Resolution 1244. KFOR formed part, and acted in Kosovo under the
direction, of a multinational framework formed by the UN and NATO. Even
assuming that KFOR (along with UNMIK) exercised effective control in
Kosovo, that presence was under the control of the UN and/or NATO and
once the TCNs stayed within the relevant mandate they did not exercise any
individual control or jurisdiction in Kosovo. Referring to the Opinion of the
Venice Commission (cited at paragraph 50 above), the Government

4. The Greek Government

ensure in its regulations human rights' protection and monitoring, that
implied that the Convention control mechanisms did not apply. In addition,
the Human Rights Committee of the UN regarded the inhabitants of Kosovo
as falling under the jurisdiction of UNMIK (see paragraph 89 above).
106. This Court could not review acts of the UN, not least since Article
103 of the UN Charter established the primacy of the UN legal order. The
above-cited Bosphorus case could be distinguished since the impugned
actions of the Irish authorities took place on Irish territory over which they
were deemed to have had full and effective control (relying on the abovecited judgment of Ilacu and Others, §§ 312-33 and Assanidze v. Georgia
[GC], no. 71503/01, §§ 19-142, ECHR 2004-II) whereas none of the present
respondent States enjoyed any sovereign rights or authority over the
territory of Kosovo (the above cited Opinion of the Venice Commission and
Resolution of PACE). Any determination by this Court of a complaint
against UNMIK/KFOR would also breach the Monetary Gold principle
(cited at paragraph 67 above).
107. Even if the respondent States were found to have “jurisdiction”, the
impugned act could not be imputed to those States and, in this respect, the
actual command structure was clearly determinative. Having regard to
Article 6 of the ILC draft Articles on Responsibility of States for
international wrongful acts, Article 5 of the ILC draft Articles on the
Responsibility of International Organisations and the report of the Special
Rapporteur to the ILC as regards the latter (see paragraphs 30-33 above),
any damage caused by UN peacekeeping forces acting within their mandate
would be attributable to the UN.
108. Finally, the difficulties to which post-conflict situations gave rise
had to be recalled, notably the fact that full human rights' protection was not
possible in such a reconstructive context. If TCNs feared their several
liability if standards fell below those of the Convention, they might restrain
from participating in such missions which would run counter to the spirit of
the Convention and its jurisprudence which supported international cooperation and the proper functioning of international organisations (the
above-cited cases of Bankovi and Others, at § 62, Ilacu and Others, at §
332 and Bosphorus, at § 150).
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112. The applicants did not fall within the jurisdiction of the respondent
States so the question of the attribution of actions to those States did not
arise (Bankovi and Others decision, at § 75).
113. UNSC Resolution 1244 was adopted under Chapter VII of the UN
Charter and, according to Article 103 of that Charter, the obligations of
members states of the UN under that Resolution took priority over other
international treaty obligations.
The administration of Kosovo was in the hands of the UN, via UNMIK
and the SRSG, and that administration was not subject to the Convention.
UNMIK was an international civil presence created by the UN in Kosovo
answerable, via the SRSG, to the UNSC on its tasks set out in UNSC
Resolution 1244. UNMIK was responsible for the civil administration of
Kosovo and was therefore responsible for human rights matters. As to demining in particular, responsibility was that of UNMACC: regard was had
to the terms of UNSC Resolution 1244, to the establishment of UNMACC
and its taking de facto and then formal control of de-mining in August and
October 1999, respectively. UNMACC being an agency of the UN, any
allegation about de-mining could not engage the responsibility of France.
KFOR was a multinational and international security presence so that at
no time did any respondent State exercise effective overall control over a
part of Kosovo. The MNBs comprised contingents from many TCNs
(including substantial contingents from States not parties to the Convention
and from outside Europe) and were answerable to an overall commander
(“unified command and control”). Even if a State was a “lead nation” of a
MNB which controlled a particular sector, that gave that State no degree of
control or authority over the inhabitants or territory of Kosovo. Neither

6. The Government of the United Kingdom

110. A State could not be held responsible for the activities of KFOR or
UNMIK, those entities acted under the authority of the UN pursuant to
UNSC Resolution 1244 and the UN could not be held accountable under the
Convention. In providing resources and personnel to the UN (with a legal
personality distinct from its member states), TCNs were not exercising
governmental authority in Kosovo. The complaints were therefore
incompatible ratione personae.
111. A finding that States were severally liable for participating in
peacekeeping and democracy-building missions would have a devastating
effect on such missions notably as regards the States' willingness to
participate in such missions which result would run counter to the values of
the UN Charter, the Statute of the Council of Europe and the Convention.

5. The Polish Government

concluded that any action/inaction of KFOR was attributable to the UN
and/or NATO and not to the respondent States.
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117. They adopted the observations of the UK Government.

7. The Government of Portugal.

KFOR as a whole nor the TCNs exercised control over any part of Kosovo:
UNMIK was tasked with civil administration and with human rights matters
and KFOR did not control that administration in a manner comparable to
the Turkish forces identified by the Court as regards Northern Cyprus (see
cases cited at paragraph 68 above).
114. Accordingly, the effect of UNSC Resolution 1244 was that, at the
relevant time, the UNSC exercised the powers of government in Kosovo
through an international administration supported by an international
security presence to which the respondent States and other non-Contracting
States had provided troops.
None of the respondent States were therefore in a position to secure the
rights and freedoms defined in Article 1 of the Convention to any of the
inhabitants of Kosovo. None were asserting sovereign authority but rather
international authority through an international security presence mandated
by the UNSC and acting pursuant to powers conferred by a binding Chapter
VII decision. This conclusion was reinforced by the above-cited Hess case.
The present case could be distinguished from the situation in R (Al-Skeini)
v. Secretary of State for Defence ([2005] EWCA Ci 1609) where a
contingent in an international operation had exclusive control of a place of
detention.
In addition, while the duty under Article 1 was indivisible (Bankovi and
Others, at § 75), the respondent States had neither the power nor the
responsibility to secure the rights and freedoms defined in Article 1 since
that responsibility was specifically vested in UNMIK.
115. The application raised fundamental questions about the relationship
between the Convention (a regional treaty and “constitutional instrument of
European public order”) and the universal system for the maintenance of
international peace in which the Council of Europe played an important
part. To superimpose that regional human rights' structure upon a peace
keeping force established by the universal organisation would be
inappropriate as a matter of principle and run counter to the ordre public to
which the Court frequently referred and, further, risked causing serious
difficulties to Contracting States in participating in UN and other
multinational peacekeeping operations outside the territories of the
Convention States.
116. To avoid this result, Article 1 should be interpreted to mean that,
where officials from States act together within the scope of an international
operation authorised by the UN, they are not exercising sovereign
jurisdiction but that of the international authority, so that their acts did not
bring those affected within the jurisdiction of the States or engage the
Convention responsibility of those States.
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118. The UN outlined the respective mandates and responsibilities of
UNMIK and KFOR as set out in UNSC Resolution 1244. The mandate
adopted by the UNSC was an expression of the will of the member states to
grant a UN organ authority, as opposed to a duty, to act: it was not an
obligation of result. In executing the mandate, the UN operation retained,
unless otherwise specified, discretion to determine implementation
including timing and priorities. The UN recalled the relevant provisions of
UNSC Resolution 1244 which outlined the main responsibilities of the civil
and security presences, noting that the general and at time “imprecise”
mandate was, for the most part, left to be concretised and agreed upon in the
realities of their daily operations.
In addition, it was important to understand the legal status of UNMIK
and its relationship to KFOR. UNMIK was a subsidiary organ of the UN
endowed with all-inclusive legislative and administrative powers in Kosovo
including the administration of justice (UNMIK Regulation 1999/1, at
paragraph 70 above), it was headed by a SRSG and reported directing to the
UNSC via the SG. KFOR was established as an equal presence but with a
separate mandate and control structure: it was a NATO led operation
authorised by the UNSC under unified command and control. There was no
formal or hierarchical relationship between the two presences nor was the
military in any way accountable to the civil presence. However, both were
required to co-ordinate and operate in a mutually supportive manner
towards the same goals.
119. As to de-mining in particular, paragraph 9(e) of UNSC Resolution
1244 (according responsibility for de-mining to KFOR but expressly
leaving for determination by the two presences how that task would be
transferred to UNMIK) and paragraph 11(k) (entrusting UNMIK with
ensuring the safe and unimpeded return of persons to their homes)
constituted the mandate for the UNMIK MAP. On 17 June 1999 UNMACC
was established as the focal point and co-ordination mechanism for all mine
action activities in Kosovo (the Concept Plan, paragraph 54 above). To
fulfil these functions it depended largely on close co-operation with all demining partners and, notably, KFOR. Responsibility for de-mining was de
facto assumed by UNMACC in August 1999 although it was not until
October 1999 that UNMIK officially informed KFOR (letter from the
Deputy SRSG at paragraph 57 above). However, this did not relieve KFOR
of its residual and continuous responsibility to support de-mining activities
and, in particular, to identify, mark and report on the location of CBU sites.
KFOR's continuing responsibilities for de-mining activities were set out in
the Concept Plan and, more particularly, in the NATO OPLAN 10413
(paragraph 3 above). One of KFOR's most important tasks was information
sharing and marking strike sites. Indeed, according to FRAGO300
(paragraph 56 above), KFOR had decided to increase its commitment to
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123. The respondent and third party States argued that it made no
difference whether it was KFOR or UNMIK which had the mandate to
detain (the Saramati case) and to de-mine (the Behrami case) since both

1. The entity with the mandate to detain and to de-mine

121. The Court has adopted the following structure in its decision set out
below. It has, in the first instance, established which entity, KFOR or
UNMIK, had a mandate to detain and de-mine, the parties having disputed
the latter point. Secondly, it has ascertained whether the impugned action of
KFOR (detention in Saramati) and inaction of UNMIK (failure to de-mine
in Behrami) could be attributed to the UN: in so doing, it has examined
whether there was a Chapter VII framework for KFOR and UNMIK and, if
so, whether their impugned action and omission could be attributed, in
principle, to the UN. The Court has used the term “attribution” in the same
way as the ILC in Article 3 of its draft Articles on the Responsibility of
International Organisations (see paragraph 29 above). Thirdly, the Court has
then examined whether it is competent ratione personae to review any such
action or omission found to be attributable to the UN.
122. In so doing, the Court has borne in mind that it is not its role to
seek to define authoritatively the meaning of provisions of the UN Charter
and other international instruments: it must nevertheless examine whether
there was a plausible basis in such instruments for the matters impugned
before it (mutatis mutandis, Brannigan and McBride v. the United Kingdom,
judgment of 26 May 1993, Series A no. 258-B, § 72).
It also recalls that the principles underlying the Convention cannot be
interpreted and applied in a vacuum. It must also take into account relevant
rules of international law when examining questions concerning its
jurisdiction and, consequently, determine State responsibility in conformity
and harmony with the governing principles of international law of which it
forms part, although it must remain mindful of the Convention's special
character as a human rights treaty (Article 31 § 3 (c) of the Vienna
Convention on the Law of Treaties of 23 May 1969; Al-Adsani v. the United
Kingdom [GC], no. 35763/97, § 55, ECHR 2001-XI; and the above-cited
decision of Bankovi and Others, at § 57).

E. The Court's assessment

CBU site marking. Accordingly, UNMIK's responsibility for de-mining was
dependant on accurate information being available on locations and, since
UNMACC was unaware of the location of the unmarked CBUs relevant to
the present case, it took no action to de-mine.
120. In sum, while the de-mining operation would have fallen within
UNMACCs mandate, in the absence of the necessary location information
from KFOR, the impugned inaction could not be attributed to UNMIK.
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were international structures established by, and answerable to, the UNSC.
The applicants maintained that KFOR had the mandate to both detain and
de-mine and that the nature and structure of KFOR was sufficiently
different to UNMIK as to engage the respondent States individually.
124. Having regard to the MTA (notably paragraph 2 of Article 1),
UNSC Resolution 1244 (paragraph 9 as well as paragraph 4 of Annex 2 to
the Resolution) as confirmed by FRAGO997 and later COMKFOR
Detention Directive 42 (see paragraph 51 above), the Court considers it
evident that KFOR's security mandate included issuing detention orders.
125. As regards de-mining, the Court notes that Article 9(e) of UNSC
Resolution 1244 provided that KFOR retained responsibility for supervising
de-mining until UNMIK could take over, a provision supplemented by, as
pointed out by the UN to the Court, Article 11(k) of the Resolution. The
report of the SG to the UNSC of 12 June 1999 (paragraph 53 above)
confirmed that this activity was a humanitarian one (former Pillar I of
UNMIK) so UNMIK was to establish UNMACC pending which KFOR
continued to act as the de facto coordination centre. When UNMACC began
operations, it was therefore placed under the direction of the Deputy SRSG
of Pillar I. The UN submissions to this Court, the above-cited Evaluation
Report, the Concept Plan, FRAGO 300 and the letters of the Deputy SRSG
of August and October 1999 to KFOR (paragraphs 55 and 57 above)
confirm, in the first place, that the mandate for supervising de-mining was
de facto and de jure taken over by UNMACC, created by UNMIK, at the
very latest, by October 1999 and therefore prior to the detonation date in the
Behrami case and, secondly, that KFOR remained involved in de-mining as
a service provider whose personnel therefore acted on UNMIK's behalf.
126. The Court does not find persuasive the parties' arguments to the
contrary. Whether, as noted by the applicants and the UN respectively,
NATO had dropped the CBUs or KFOR had failed to secure the site and
provide information thereon to UNMIK, this would not alter the mandate of
UNMIK. The reports of the SG to the UNSC (53 above) cited by the
applicants may have referred to UNMACC as having been set up jointly by
KFOR and the UN, but this described the provision of assistance to UNMIK
by the previous de facto co-ordination centre (KFOR): it was therefore
transitional assistance which accorded with KFOR's general obligation to
support UNMIK (paragraphs 6 and 9(f) of UNSC Resolution 1244) and
such assistance in the field did not change UNMIK's mandate. The report of
the International Committee of the Red Cross relied upon by the applicants,
indicated (at p. 23) that mine clearance in Kosovo was coordinated by
UNMACC which in turn fell under the aegis of UNMIK. Finally, even if
KFOR support was, as a matter of fact, essential to the continued presence
of UNMIK (the applicants' submission), this did not alter the fact that the
Resolution created separate and distinct presences, with different mandates
and responsibilities and, importantly, without any hierarchical relationship
or accountability between them (UN submissions, paragraph 118 above).
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128. As the first step in the application of Chapter VII, the UNSC
Resolution 1244 referred expressly to Chapter VII and made the necessary
identification of a “threat to international peace and security” within the
meaning of Article 39 of the Charter (paragraph 23 above). The UNSC
Resolution 1244, inter alia, recalled the UNSC's “primary responsibility”
for the “maintenance of international peace and security”. Being
“determined to resolve the grave humanitarian situation in Kosovo” and to
“provide for the safe and free return of all refugees and displaced persons to
their homes”, it determined that the “situation in the region continues to
constitute a threat to international peace and security” and, having expressly
noted that it was acting under Chapter VII, it went on to set out the solutions
found to the identified threat to peace and security.
129. The solution adopted by UNSC Resolution 1244 to this identified
threat was, as noted above, the deployment of an international security force
(KFOR) and the establishment of a civil administration (UNMIK).
In particular, that Resolution authorised “Member States and relevant
international organisations” to establish the international security presence
in Kosovo as set out in point 4 of Annex 2 to the Resolution with all
necessary means to fulfil its responsibilities listed in Article 9. Point 4 of
Annex 2 added that the security presence would have “substantial [NATO]
participation” and had to be deployed under “unified command and
control”. The UNSC was thereby delegating to willing organisations and
members states (see paragraph 43 as regards the meaning of the term
“delegation” and paragraph 24 as regards the voluntary nature of this State
contribution) the power to establish an international security presence as
well as its operational command. Troops in that force would operate
therefore on the basis of UN delegated, and not direct, command. In
addition, the SG was authorised (Article 10) to establish UNMIK with the
assistance of “relevant international organisations” and to appoint, in
consultation with the UNSC, a SRSG to control its implementation (Articles
6 and 10 of the UNSC Resolution). The UNSC was thereby delegating civil
administration powers to a UN subsidiary organ (UNMIK) established by
the SG. Its broad mandate (an interim administration while establishing and
overseeing the development of provisional self-government) was outlined in
Article 11 of the Resolution.
130. While the Resolution referred to Chapter VII of the Charter, it did
not identify the precise Articles of that Chapter under which the UNSC was

(a) The Chapter VII foundation for KFOR and UNMIK

2. Can the impugned action and inaction be attributed to the UN?

127. Accordingly, the Court considers that issuing detention orders fell
within the security mandate of KFOR and that the supervision of de-mining
fell within UNMIK's mandate.
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132. While Chapter VII constituted the foundation for the abovedescribed delegation of UNSC security powers, that delegation must be
sufficiently limited so as to remain compatible with the degree of
centralisation of UNSC collective security constitutionally necessary under
the Charter and, more specifically, for the acts of the delegate entity to be
attributable to the UN (as well as Chesterman, de Wet, Friedrich, Kolb and
Sarooshi all cited above, see Gowlland-Debbas “The Limits of Unilateral
Enforcement of Community Objectives in the Framework of UN Peace
Maintenance” EIL (2000) Vol 11, No. 2 369-370; Niels Blokker, “Is the
authorisation Authorised? Powers and Practice of the UN Security Council

(b) Can the impugned action be attributed to KFOR?

acting and the Court notes that there are a number of possible bases in
Chapter VII for this delegation by the UNSC: the non-exhaustive Article 42
(read in conjunction with the widely formulated Article 48), the nonexhaustive nature of Article 41 under which territorial administrations could
be authorised as a necessary instrument for sustainable peace; or implied
powers under the Charter for the UNSC to so act in both respects based on
an effective interpretation of the Charter. In any event, the Court considers
that Chapter VII provided a framework for the above-described delegation
of the UNSC's security powers to KFOR and of its civil administration
powers to UNMIK (see generally and inter alia, White and Ulgen, “The
Security Council and the Decentralised Military Option: Constitutionality
and Function”, Netherlands Law Review 44, 1997, 386; Sarooshi, “The
United Nations and the Development of Collective Security: The Delegation
by the UN Security Council of its Chapter VII powers”, Oxford University
(1999); Chesterman, “Just War or Just Peace: Humanitarian Intervention
and International Law”, (2002) Oxford University Press, pp. 167-169 and
172); Zimmermann and Stahn, cited above; De Wet, “The Chapter VII
Powers of the United Nations Security Council”, 2004, pp. 260-265;
Wolfrum “International Administration in Post-Conflict Situations by the
United Nations and other International Actors”, Max Planck UNYB Vol. 9
(2005), pp. 667-672; Friedrich, “UNMIK in Kosovo: struggling with
Uncertainty”, Max Planck UNYB 9 (2005) and the references cited therein;
and Prosecutor v. Duško Tadi, Decision of 2.10.95, Appeals Chamber of
ICTY, §§ 35-36).
131. Whether or not the FRY was a UN member state at the relevant
time (following the dissolution of the former Socialist Federal Republic of
Yugoslavia), the FRY had agreed in the MTA to these presences. It is true
that the MTA was signed by “KFOR” the day before the UNSC Resolution
creating that force was adopted. However, the MTA was completed on the
express basis of a security presence “under UN auspices” and with UN
approval and the Resolution had already been introduced before the UNSC.
The Resolution was adopted the following day, annexing the MTA and no
international forces were deployed until the Resolution was adopted.
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to Authorise the Use of Force by “Coalition of the Able and Willing”, EJIL
(2000), Vol. 11 No. 3; pp. 95-104 and Meroni v. High Authority Case 9/56,
[1958] ECR 133).
Those limits strike a balance between the central security role of the
UNSC and two realities of its implementation. In the first place, the absence
of Article 43 agreements which means that the UNSC relies on States
(notably its permanent members) and groups of States to provide the
necessary military means to fulfil its collective security role. Secondly, the
multilateral and complex nature of such security missions renders necessary
some delegation of command.
133. The Court considers that the key question is whether the UNSC
retained ultimate authority and control so that operational command only
was delegated. This delegation model is now an established substitute for
the Article 43 agreements never concluded.
134. That the UNSC retained such ultimate authority and control, in
delegating its security powers by UNSC Resolution 1244, is borne out by
the following factors.
In the first place, and as noted above, Chapter VII allowed the UNSC to
delegate to “Member States and relevant international organisations”.
Secondly, the relevant power was a delegable power. Thirdly, that
delegation was neither presumed nor implicit, but rather prior and explicit in
the Resolution itself. Fourthly, the Resolution put sufficiently defined limits
on the delegation by fixing the mandate with adequate precision as it set out
the objectives to be attained, the roles and responsibilities accorded as well
as the means to be employed. The broad nature of certain provisions (see the
UN submissions, paragraph 118 above) could not be eliminated altogether
given the constituent nature of such an instrument whose role was to fix
broad objectives and goals and not to describe or interfere with the detail of
operational implementation and choices. Fifthly, the leadership of the
military presence was required by the Resolution to report to the UNSC so
as to allow the UNSC to exercise its overall authority and control
(consistently, the UNSC was to remain actively seized of the matter, Article
21 of the Resolution). The requirement that the SG present the KFOR report
to the UNSC was an added safeguard since the SG is considered to
represent the general interests of the UN.
While the text of Article 19 of UNSC Resolution 1244 meant that a veto
by one permanent member of the UNSC could prevent termination of the
relevant delegation, the Court does not consider this factor alone sufficient
to conclude that the UNSC did not retain ultimate authority and control.
135. Accordingly, UNSC Resolution 1244 gave rise to the following
chain of command in the present cases. The UNSC was to retain ultimate
authority and control over the security mission and it delegated to NATO
(in consultation with non-NATO member states) the power to establish, as
well as the operational command of, the international presence, KFOR.
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NATO fulfilled its command mission via a chain of command (from the
NAC, to SHAPE, to SACEUR, to CIC South) to COMKFOR, the
commander of KFOR. While the MNBs were commanded by an officer
from a lead TCN, the latter was under the direct command of COMKFOR.
MNB action was to be taken according to an operational plan devised by
NATO and operated by COMKFOR in the name of KFOR.
136. This delegation model demonstrates that, contrary to the applicants'
argument at paragraph 77 above, direct operational command from the
UNSC is not a requirement of Chapter VII collective security missions.
137. However, the applicants made detailed submissions to the effect
that the level of TCN control in the present cases was such that it detached
troops from the international mandate and undermined the unity of
operational command. They relied on various aspects of TCN involvement
including that highlighted by the Venice Commission (paragraph 50 above)
and noted KFOR's legal personality separate to that of the TCNs.
138. The Court considers it essential to recall at this point that the
necessary (see paragraph 24 above) donation of troops by willing TCNs
means that, in practice, those TCNs retain some authority over those troops
(for reasons, inter alia, of safety, discipline and accountability) and certain
obligations in their regard (material provision including uniforms and
equipment). NATO's command of operational matters was not therefore
intended to be exclusive, but the essential question was whether, despite
such TCN involvement, it was “effective” (ILC Report cited at paragraph 32
above).
139. The Court is not persuaded that TCN involvement, either actual or
structural, was incompatible with the effectiveness (including the unity) of
NATO's operational command. The Court does not find any suggestion or
evidence of any actual TCN orders concerning, or interference in, the
present operational (detention) matter. Equally there is no reason to consider
that the TCN structural involvement highlighted by the applicants
undermined the effectiveness of NATO's operational control. Since TCN
troop contributions are in law voluntary, the continued level of national
deployment is equally so. That TCNs provided materially for their troops
would have no relevant impact on NATO's operational control. It was not
argued that any NATO rules of engagement imposed would not be
respected. National command (over own troops or a sector in Kosovo) was
under the direct operational authority of COMKFOR. While individual
claims might potentially be treated differently depending on which TCN
was the source of the alleged problem (national commanders decided on
whether immunity was to be waived, TCNs had exclusive jurisdiction in (at
least) disciplinary and criminal matters, certain TCNs had put in place their
own TCNCOs and at least one TCN accepted civil jurisdiction (the abovecited Bici case)), it has not been explained how this, of itself, could
undermine the effectiveness or unity of NATO command in operational
matters. The Court does not see how the failure to conclude a SOFA
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144. It is therefore the case that the impugned action and inaction are, in
principle, attributable to the UN. It is, moreover, clear that the UN has a
legal personality separate from that of its member states (The Reparations

3. Is the Court competent ratione personae?

142. In contrast to KFOR, UNMIK was a subsidiary organ of the UN.
Whether it was a subsidiary organ of the SG or of the UNSC, whether it had
a legal personality separate to the UN, whether the delegation of power by
the UNSC to the SG and/or UNMIK also respected the role of the UNSC
for which Article 24 of the Charter provided, UNMIK was a subsidiary
organ of the UN institutionally directly and fully answerable to the UNSC
(see ILC report at paragraph 33 above). While UNMIK comprised four
pillars (three of which were at the time led by UNHCR, the OSCE and the
EU), each pillar was under the authority of a Deputy SRSG, who reported to
the SRSG who in turn reported to the UNSC (Article 20 of UNSC
Resolution 1244).
143. Accordingly, the Court notes that UNMIK was a subsidiary organ
of the UN created under Chapter VII of the Charter so that the impugned
inaction was, in principle, “attributable” to the UN in the same sense.

(c) Can the impugned inaction be attributed to UNMIK?

between the UN and the host FRY could affect, as the applicants suggested,
NATO's operational command. That COMKFOR was charged (the
applicants at paragraph 78 above) exclusively with issuing detention orders
amounts to a division of labour and not a break in a unified command
structure since COMKFOR acted at all times as a KFOR officer answerable
to NATO through the above-described chain of command.
140. Accordingly, even if the UN itself would accept that there is room
for progress in co-operation and command structures between the UNSC,
TCNs and contributing international organisations (see, for example,
Supplement to an Agenda for Peace: Position paper of the SG on the
Occasion of the 50th Anniversary of the UN, A/50/60 - S/1995/1; the
Brahami report, cited above; UNSC Resolutions 1327 (2000) and 1353
(2001); and Reports of the SG of 1 June and 21 December 2001 on the
Implementation of the Recommendations of the Special Committee on
Peacekeeping Operations and the Panel on UN Peace Operations (A/55/977,
A/56/732)), the Court finds that the UNSC retained ultimate authority and
control and that effective command of the relevant operational matters was
retained by NATO.
141. In such circumstances, the Court observes that KFOR was
exercising lawfully delegated Chapter VII powers of the UNSC so that the
impugned action was, in principle, “attributable” to the UN within the
meaning of the word outlined at paragraphs 29 and 121 above.
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case, ICJ Reports 1949) and that that organisation is not a Contracting Party
to the Convention.
145. In its Bosphorus judgment (cited above, §§152-153), the Court held
that, while a State was not prohibited by the Convention from transferring
sovereign power to an international organisation in order to pursue
cooperation in certain fields of activity, the State remained responsible
under Article 1 of the Convention for all acts and omissions of its organs,
regardless of whether they were a consequence of the necessity to comply
with international legal obligations, Article 1 making no distinction as to the
rule or measure concerned and not excluding any part of a State's
“jurisdiction” from scrutiny under the Convention. The Court went on,
however, to hold that where such State action was taken in compliance with
international legal obligations flowing from its membership of an
international organisation and where the relevant organisation protected
fundamental rights in a manner which could be considered at least
equivalent to that which the Convention provides, a presumption arose that
the State had not departed from the requirements of the Convention. Such
presumption could be rebutted, if in the circumstances of a particular case, it
was considered that the protection of Convention rights was manifestly
deficient: in such a case, the interest of international cooperation would be
outweighed by the Convention's role as a “constitutional instrument of
European public order” in the field of human rights (ibid., §§ 155-156).
146. The question arises in the present case whether the Court is
competent ratione personae to review the acts of the respondent States
carried out on behalf of the UN and, more generally, as to the relationship
between the Convention and the UN acting under Chapter VII of its Charter.
147. The Court first observes that nine of the twelve original signatory
parties to the Convention in 1950 had been members of the UN since 1945
(including the two Respondent States), that the great majority of the current
Contracting Parties joined the UN before they signed the Convention and
that currently all Contracting Parties are members of the UN. Indeed, one of
the aims of this Convention (see its preamble) is the collective enforcement
of rights in the Universal Declaration of Human Rights of the General
Assembly of the UN. More generally, it is further recalled, as noted at
paragraph 122 above, that the Convention has to be interpreted in the light
of any relevant rules and principles of international law applicable in
relations between its Contracting Parties. The Court has therefore had
regard to two complementary provisions of the Charter, Articles 25 and 103,
as interpreted by the International Court of Justice (see paragraph 27 above).
148. Of even greater significance is the imperative nature of the
principle aim of the UN and, consequently, of the powers accorded to the
UNSC under Chapter VII to fulfil that aim. In particular, it is evident from
the Preamble, Articles 1, 2 and 24 as well as Chapter VII of the Charter that
the primary objective of the UN is the maintenance of international peace
and security. While it is equally clear that ensuring respect for human rights
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represents an important contribution to achieving international peace (see
the Preamble to the Convention), the fact remains that the UNSC has
primary responsibility, as well as extensive means under Chapter VII, to
fulfil this objective, notably through the use of coercive measures. The
responsibility of the UNSC in this respect is unique and has evolved as a
counterpart to the prohibition, now customary international law, on the
unilateral use of force (see paragraphs 18-20 above).
149. In the present case, Chapter VII allowed the UNSC to adopt
coercive measures in reaction to an identified conflict considered to threaten
peace, namely UNSC Resolution 1244 establishing UNMIK and KFOR.
Since operations established by UNSC Resolutions under Chapter VII of
the UN Charter are fundamental to the mission of the UN to secure
international peace and security and since they rely for their effectiveness
on support from member states, the Convention cannot be interpreted in a
manner which would subject the acts and omissions of Contracting Parties
which are covered by UNSC Resolutions and occur prior to or in the course
of such missions, to the scrutiny of the Court. To do so would be to interfere
with the fulfilment of the UN's key mission in this field including, as argued
by certain parties, with the effective conduct of its operations. It would also
be tantamount to imposing conditions on the implementation of a UNSC
Resolution which were not provided for in the text of the Resolution itself.
This reasoning equally applies to voluntary acts of the respondent States
such as the vote of a permanent member of the UNSC in favour of the
relevant Chapter VII Resolution and the contribution of troops to the
security mission: such acts may not have amounted to obligations flowing
from membership of the UN but they remained crucial to the effective
fulfilment by the UNSC of its Chapter VII mandate and, consequently, by
the UN of its imperative peace and security aim.
150. The applicants argued that the substantive and procedural
protection of fundamental rights provided by KFOR was in any event not
“equivalent” to that under the Convention within the meaning of the Court's
Bosphorus judgment, with the consequence that the presumption of
Convention compliance on the part of the respondent States was rebutted.
151. The Court, however, considers that the circumstances of the present
cases are essentially different from those with which the Court was
concerned in the Bosphorus case. In its judgment in that case, the Court
noted that the impugned act (seizure of the applicant's leased aircraft) had
been carried out by the respondent State authorities, on its territory and
following a decision by one of its Ministers (§ 137 of that judgment). The
Court did not therefore consider that any question arose as to its
competence, notably ratione personae, vis-à-vis the respondent State
despite the fact that the source of the impugned seizure was an EC Council
Regulation which, in turn, applied a UNSC Resolution. In the present cases,
the impugned acts and omissions of KFOR and UNMIK cannot be
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Declares, by a majority, inadmissible the application of Behrami and
Behrami and the remainder of the Saramati application against France
and Norway.

Decides, unanimously, to strike the Saramati application against
Germany out of its list of cases.

For these reasons, the Court

153. In light of the above conclusion, the Court considers that it is not
necessary to examine the remaining submissions of the parties on the
admissibility of the application including on the competence ratione loci of
the Court to examine complaints against the respondent States about extraterritorial acts or omissions, on whether the applicants had exhausted any
effective remedies available to them within the meaning of Article 35 § 1 of
the Convention and on whether the Court was competent to consider the
case given the principles established by the above-cited Monetary Gold
judgment (the above-cited cited Bankovi and Others decision, at § 83).

4. Remaining admissibility issues

attributed to the respondent States and, moreover, did not take place on the
territory of those States or by virtue of a decision of their authorities. The
present cases are therefore clearly distinguishable from the Bosphorus case
in terms both of the responsibility of the respondent States under Article 1
and of the Court's competence ratione personae.
There exists, in any event, a fundamental distinction between the nature
of the international organisation and of the international cooperation with
which the Court was there concerned and those in the present cases. As the
Court has found above, UNMIK was a subsidiary organ of the UN created
under Chapter VII and KFOR was exercising powers lawfully delegated
under Chapter VII of the Charter by the UNSC. As such, their actions were
directly attributable to the UN, an organisation of universal jurisdiction
fulfilling its imperative collective security objective.
152. In these circumstances, the Court concludes that the applicants'
complaints must be declared incompatible ratione personae with the
provisions of the Convention.
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- CBU: Cluster Bomb Unit
- CFI: Court of First Instance of the European Communities
- CIC SOUTH: Commander in Chief of Allied Forces Southern Europe
- COMKFOR: Commander of KFOR
- CPT: Committee for the Prevention of Torture and Inhuman and Degrading
Treatment, Council of Europe
- DSRSG – Deputy Special Representative to the Secretary General, UN
- EU: European Union
- FRAGO: Fragmentary Order
- FRY: Federal Republic of Yugoslavia
- ICJ: International Court of Justice
- ICTY: International Criminal Tribunal for the former Yugoslavia
- ILC: International Law Commission
- KCO: Kosovo Claims Office
- KFOR: Kosovo Force
- MAP : Mine Action Programme
- MNB : Multinational Brigade
- MTA: Military Technical Agreement
- NAC: North Atlantic Council, NATO
- NATO: North Atlantic Treaty Organisation
- OPLAN: Operational Plan
- OSCE: Organisation for Security and Co-operation in Europe
- PACE: Parliamentary Assembly, Council of Europe
- SACEUR: Supreme Allied Commander Europe, NATO
- SG: Secretary General, UN
- SHAPE – Supreme Headquarters Allied Powers Europe, NATO
- SOFA: Status of Forces Agreement
- SOP: Standing Operating Procedures
- SRSG: Special Representative to the Secretary General, UN
- TCN: Troop Contributing Nation
- TCNCO: Troop Contributing Nation Claims' Office
- UN: United Nations
- UNHCR: United Nations High Commissioner for Refugees
- UNMACC: United Nations Mine Action Co-ordination Centre
- UNMAS: United Nations Mine Action Service
- UNMIK: United Nations Interim Administration Mission in Kosovo
- UNICEF: United Nations Children's Fund
- UNPROFOR: United Nations Protection Force
- UNSC: United Nations Security Council
- UNTAC: United Nations Transitional Administration for Cambodia
- UNTAES: United Nations Transitional Administration for Eastern Slavonia
- UNTAET: United Nations Transitional Administration for East Timor
- Venice Commission – European Commission for Democracy through Law,
Council of Europe
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1.

Community law – Principles – Fundamental rights – Taking into consideration the European
Convention on Human Rights

(Art. 220 EC; Council Regulation No 881/2002)

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Community measure giving effect to resolutions of the United Nations Security Council –
Indirect review of the lawfulness of decisions of the Security Council – Unacceptable

(Arts 60 EC, 301 EC and 308 EC; Council Regulation No 881/2002)

Acts of the institutions – Choice of legal basis – Regulation imposing restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban

(Arts 60 EC, 301 EC and 308 EC; Art. 3 EU)

Acts of the institutions – Choice of legal basis – Community measures concerning
objectives under the EU Treaty in the sphere of external relations – Article 308 EC – Not
permissible

(Arts 57(2) EC, 60 EC, 133 EC and 301 EC; Council Regulation No 881/2002)

Acts of the institutions – Choice of legal basis – Regulation imposing restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban

Summary of the Judgment

(Common foreign and security policy (CFSP) – Restrictive measures taken against persons and
entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban – United Nations
– Security Council – Resolutions adopted under Chapter VII of the Charter of the United Nations –
Implementation in the Community – Common Position 2002/402/CFSP – Regulation (EC) No
881/2002 – Measures against persons and entities included in a list drawn up by a body of the
United Nations – Freezing of funds and economic resources – Committee of the Security Council
created by paragraph 6 of Resolution 1267 (1999) of the Security Council (Sanctions Committee) –
Inclusion of those persons and entities in Annex I to Regulation (EC) No 881/2002 – Actions for
annulment – Competence of the Community – Joint legal basis of Articles 60 EC, 301 EC and 308
EC – Fundamental rights – Right to respect for property, right to be heard and right to effective
judicial review)

Commission of the European Communities

and

Council of the European Union

v

Yassin Abdullah Kadi and Al Barakaat International Foundation
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Page 1 of 56

1.

Having regard to the purpose and subject-matter of that regulation, it cannot be considered
that the regulation relates specifically to international trade in that it is essentially intended
to promote, facilitate or govern trade, and it could not, therefore, be based on the powers of
the Community in the sphere of the common commercial policy. A Community measure
falls within the competence in the field of the common commercial policy provided for in
Article 133 EC only if it relates specifically to international trade in that it is essentially
intended to promote, facilitate or govern trade and has direct and immediate effects on
trade in the products concerned. Nor can that regulation be regarded as falling within the
ambit of the provisions of the EC Treaty on free movement of capital and payments, in so

Interpreting Article 301 EC as building a procedural bridge between the Community and the
European Union, so that it must be construed as broadly as the relevant Community
competences, including those relating to the common commercial policy and the free
movement of capital, threatens to reduce the ambit and, therefore, the practical effect of
that provision, for, having regard to its actual wording, the subject of that provision is the
adoption of potentially very diverse measures affecting economic relations with third
countries which, therefore, by necessary inference, must not be limited to spheres falling
within other material powers of the Community such as those in the domain of the common
commercial policy or of the free movement of capital. Moreover, that interpretation finds no
support in the wording of Article 301 EC, which confers a material competence on the
Community the scope of which is, in theory, autonomous in relation to that of other
Community competences.

To accept the interpretation of Articles 60 EC and 301 EC that it is enough for the restrictive
measures laid down by Resolution 1390 (2002) of the United Nations Security Council and
given effect by Regulation No 881/2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban to be directed at persons or entities present in a third
country or associated with one in some other way, would give those provisions an
excessively broad meaning and would fail to take any account at all of the requirement,
imposed by their very wording, that the measures decided on the basis of those provisions
must be taken against third countries.

(Art. 231 EC)

Actions for annulment – Judgment annulling a measure – Effects – Limitation by the Court –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

10.

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

8.

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

7.

9.

Public international law – Charter of the United Nations – Resolutions of the Security
Council adopted under the Charter of the United Nations

6.

(Arts 220 EC, 307 EC; Art. 6(1) EU)
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3.

2.

Regulation No 881/2002 imposing certain specific restrictive measures directed against
certain persons and entities associated with Usama bin Laden, the Al-Qaeda network and
the Taliban, inasmuch as it imposes restrictive measures of an economic and financial
nature, plainly falls within the ambit ratione materiae of Articles 60 EC and 301 EC. Since
those articles do not, however, provide for any express or implied powers of action to

Article 308 EC is designed to fill the gap where no specific provisions of the Treaty confer
on the Community institutions express or implied powers to act, if such powers appear none
the less to be necessary to enable the Community to carry out its functions with a view to
attaining one of the objectives laid down by the Treaty.

(see paras 197-204)

Likewise, Article 3 EU, in particular its second paragraph, cannot supply a base for any
widening of Community powers beyond the objects of the Community.

In addition, Article 308 EC, being an integral part of an institutional system based on the
principle of conferred powers, cannot serve as a basis for widening the scope of Community
powers beyond the general framework created by the provisions of the EC Treaty as a
whole and, in particular, by those defining the tasks and the activities of the Community.

The coexistence of the Union and the Community as integrated but separate legal orders,
and the constitutional architecture of the pillars, as intended by the framers of the Treaties
now in force, constitute considerations of an institutional kind militating against any
extension of that bridge to articles of the EC Treaty other than those with which it explicitly
creates a link.

Recourse to Article 308 EC demands that the action envisaged should, on the one hand,
relate to the ‘operation of the common market’ and, on the other, be intended to attain ‘one
of the objectives of the Community’. That latter concept, having regard to its clear and
precise wording, cannot on any view be regarded as including the objectives of the CFSP.

While it is correct to consider that a bridge has been constructed between the actions of the
Community involving economic measures under Articles 60 EC and 301 EC and the
objectives of the EU Treaty in the sphere of external relations, including the CFSP, neither
the wording of the provisions of the EC Treaty nor the structure of the latter provides any
foundation for the view that that bridge extends to other provisions of the EC Treaty, in
particular to Article 308 EC

The view that Article 308 EC allows, in the special context of Articles 60 EC and 301 EC,
the adoption of Community measures concerning not one of the objectives of the
Community but one of the objectives under the EU Treaty in the sphere of external
relations, including the common foreign and security policy (the CFSP), runs counter to the
very wording of Article 308 EC.

(see paras 168, 176-178, 183, 185, 187-191, 193)

5.

4.

impose such measures on addressees in no way linked to the governing regime of a third
country such as those to whom that regulation applies, that lack of power, attributable to the
limited ambit ratione personae of those provisions, may be made good by having recourse
to Article 308 EC as a legal basis for that regulation in addition to the first two provisions
providing a foundation for that measure from the point of view of its material scope,
provided, however, that the other conditions to which the applicability of Article 308 EC is
subject have been satisfied.

far as it prohibits the transfer of economic resources to individuals in third countries. With
regard, first of all, to Article 57(2) EC, the restrictive measures at issue do not fall within one
of the categories of measures listed in that provision. Next, so far as Article 60(1) EC is
concerned, that provision cannot furnish the basis for the regulation in question either, for
its ambit is determined by that of Article 301 EC. As regards, finally, Article 60(2) EC, this
provision does not include any Community competence to that end, given that it does no
more than enable the Member States to take, on certain exceptional grounds, unilateral
measures against a third country with regard to capital movements and payments, subject
to the power of the Council to require a Member State to amend or abolish such measures.

Fundamental rights form an integral part of the general principles of law whose observance

(see paras 281-282, 286-288)

Any judgment given by the Community judicature deciding that a Community measure
intended to give effect to such a resolution is contrary to a higher rule of law in the
Community legal order would not entail any challenge to the primacy of that resolution in
international law.

With regard to a Community act which, like Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, is intended to give effect to a
resolution adopted by the Security Council under Chapter VII of the Charter of the United
Nations, it is not for the Community judicature, under the exclusive jurisdiction provided for
by Article 220 EC, to review the lawfulness of such a resolution adopted by an international
body, even if that review were to be limited to examination of the compatibility of that
resolution with jus cogens, but rather to review the lawfulness of the implementing
Community measure.

The Community is based on the rule of law, inasmuch as neither its Member States nor its
institutions can avoid review of the conformity of their acts with the basic constitutional
charter, the Treaty, which established a complete system of legal remedies and procedures
designed to enable the Court of Justice to review the legality of acts of the institutions. An
international agreement cannot affect the allocation of powers fixed by the Treaties or,
consequently, the autonomy of the Community legal system, observance of which is
ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220 EC,
jurisdiction that forms part of the very foundations of the Community.

(see paras 211, 213, 216, 222, 225-227, 229-230)

Implementing such measures through the use of a Community instrument does not go
beyond the general framework created by the provisions of the EC Treaty as a whole,
because by their very nature they offer a link to the operation of the common market, that
link constituting another condition for the application of Article 308 EC. If economic and
financial measures such as those imposed by the regulation were imposed unilaterally by
every Member State, the multiplication of those national measures might well affect the
operation of the common market.

The objective pursued by the contested regulation being to prevent persons associated with
Usama bin Laden, the Al-Qaeda network or the Taliban from having at their disposal any
financial or economic resources, in order to impede the financing of terrorist activities, it
may be made to refer to one of the objectives of the Community for the purpose of Article
308 EC. Inasmuch as they provide for Community powers to impose restrictive measures of
an economic nature in order to implement actions decided on under the common foreign
and security policy, Articles 60 EC and 301 EC are the expression of an implicit underlying
objective, namely, that of making it possible to adopt such measures through the efficient
use of a Community instrument. That objective may be regarded as constituting an
objective of the Community for the purpose of Article 308 EC.
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6.

In the exercise of its power to adopt Community measures taken on the basis of Articles 60
EC and 301 EC, in order to give effect to resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations, the Community must attach special
importance to the fact that, in accordance with Article 24 of the Charter of the United
Nations, the adoption by the Security Council of resolutions under Chapter VII of the
Charter constitutes the exercise of the primary responsibility with which that international
body is invested for the maintenance of peace and security at the global level, a
responsibility which, under Chapter VII, includes the power to determine what and who
poses a threat to international peace and security and to take the measures necessary to

The Community must respect international law in the exercise of its powers and a measure
adopted by virtue of those powers must be interpreted, and its scope limited, in the light of
the relevant rules of international law.

(see paras 283-285, 299, 303-304, 306-308, 326)

The Community judicature must, therefore, in accordance with the powers conferred on it
by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of all
Community acts in the light of the fundamental rights forming an integral part of the general
principles of Community law, including review of Community measures which, like the
regulation at issue, are designed to give effect to the resolutions adopted by the Security
Council under Chapter VII of the Charter of the United Nations.

It is not a consequence of the principles governing the international legal order under the
United Nations that any judicial review of the internal lawfulness of the Regulation No
881/2002 imposing certain specific restrictive measures directed against certain persons
and entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban in the
light of fundamental freedoms is excluded by virtue of the fact that that measure is intended
to give effect to a resolution of the Security Council adopted under Chapter VII of the
Charter of the United Nations. Such immunity from jurisdiction for a Community measure,
as a corollary of the principle of the primacy at the level of international law of obligations
under the Charter of the United Nations, especially those relating to the implementation of
resolutions of the Security Council adopted under Chapter VII of that Charter, cannot find a
basis in the EC Treaty. Article 307 EC may in no circumstances permit any challenge to the
principles that form part of the very foundations of the Community legal order, which include
the principles of liberty, democracy and respect for human rights and fundamental freedoms
enshrined in Article 6(1) EU as a foundation of the Union. If Article 300(7) EC, providing that
agreements concluded under the conditions set out therein are to be binding on the
institutions of the Community and on Member States, were applicable to the Charter of the
United Nations, it would confer on the latter primacy over acts of secondary Community law.
That primacy at the level of Community law would not, however, extend to primary law, in
particular to the general principles of which fundamental rights form part.

The obligations imposed by an international agreement cannot have the effect of
prejudicing the constitutional principles of the EC Treaty, which include the principle that all
Community acts must respect fundamental rights, that respect constituting a condition of
their lawfulness which it is for the Court to review in the framework of the complete system
of legal remedies established by the Treaty.

the Court ensures. For that purpose, the Court draws inspiration from the constitutional traditions
common to the Member States and from the guidelines supplied by international
instruments for the protection of human rights on which the Member States have
collaborated or to which they are signatories. In that regard, the European Convention for
the Protection of Human Rights and Fundamental Freedoms has special significance.
Respect for human rights is therefore a condition of the lawfulness of Community acts, and
measures incompatible with respect for human rights are not acceptable in the Community.
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8.

7.

Observance of the obligation to communicate the grounds on which the name of a person
or entity is included in the list forming Annex I to Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban is necessary both to enable the
persons to whom restrictive measures are addressed to defend their rights in the best
possible conditions and to decide, with full knowledge of the relevant facts, whether there is
any point in their applying to the Community judicature and also to put the latter fully in a

The principle of effective judicial protection is a general principle of Community law
stemming from the constitutional traditions common to the Member States, which has been
enshrined in Articles 6 and 13 of the European Convention on Human Rights, this principle
having furthermore been reaffirmed by Article 47 of the Charter of fundamental rights of the
European Union.

(see paras 334, 338-339, 341-342, 345, 348)

Nevertheless, the rights of the defence, in particular the right to be heard, were patently not
respected, for neither the regulation at issue nor Common Position 2002/402 concerning
restrictive measures against Usama bin Laden, members of the Al-Qaeda organisation and
the Taliban and other individuals, groups, undertakings and entities associated with them,
to which that regulation refers, provides for a procedure for communicating the evidence
justifying the inclusion of the names of the persons concerned in Annex I to that regulation
and for hearing those persons, either at the same time as that inclusion or later and,
furthermore, the Council neither communicated to the appellants the evidence used against
them to justify the restrictive measures imposed on them nor afforded them the right to be
informed of that evidence within a reasonable period after those measures were enacted.

So far as concerns the rights of the defence, in particular the right to be heard, with regard
to restrictive measures such as those imposed by Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, the Community authorities
cannot be required to communicate, before the name of a person or entity is included for
the first time in the list of persons or entities concerned by those measures, the grounds on
which that inclusion is based. Such prior communication would be liable to jeopardise the
effectiveness of the freezing of funds and resources imposed by that regulation. Nor, for
reasons also connected to the objective pursued by that regulation and to the effectiveness
of the measures provided by the latter, were the Community authorities bound to hear the
appellants before their names were included for the first time in the list set out in Annex I to
that regulation. In addition, with regard to a Community measure intended to give effect to a
resolution adopted by the Security Council in connection with the fight against terrorism,
overriding considerations to do with safety or the conduct of the international relations of the
Community and of its Member States may militate against the communication of certain
matters to the persons concerned and, therefore, against their being heard on those
matters.

(see paras 291, 293-294, 298)

The Charter of the United Nations does not, however, impose the choice of a
predetermined model for the implementation of resolutions adopted by the Security Council
under Chapter VII, since they are to be given effect in accordance with the procedure
applicable in that respect in the domestic legal order of each Member of the United Nations.
The Charter of the United Nations leaves the Members of the United Nations a free choice
among the various possible models for transposition of those resolutions into their domestic
legal order.

maintain or restore them.
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10.

9.

Annulment of that regulation with immediate effect would thus be capable of seriously and
irreversibly prejudicing the effectiveness of the restrictive measures imposed by the
regulation and which the Community is required to implement, because in the interval
preceding its replacement by a new regulation the appellants might take steps seeking to

In so far as a regulation such as Regulation No 881/2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with Usama
bin Laden, the Al-Qaeda network and the Taliban must be annulled so far as concerns the
appellants, by reason of breach of principles applicable in the procedure followed when the
restrictive measures introduced by that regulation were adopted, it cannot be excluded that,
on the merits of the case, the imposition of those measures on the appellants may for all
that prove to be justified.

(see paras 361, 363, 366, 368-370)

Thus, the imposition of the restrictive measures laid down by that regulation in respect of a
person or entity, by including him or it in the list contained in its Annex I, constitutes an
unjustified restriction of the right to property, for that regulation was adopted without
furnishing any guarantee enabling that person or entity to put his or its case to the
competent authorities, in a situation in which the restriction of property rights must be
regarded as significant, having regard to the general application and actual continuation of
the restrictive measures affecting him or it.

The applicable procedures must, however, afford the person or entity concerned a
reasonable opportunity of putting his or its case to the competent authorities, as required by
Article 1 of Protocol No 1 to the European Convention on Human Rights.

With reference to an objective of public interest as fundamental to the international
community as the fight by all means, in accordance with the Charter of the United Nations,
against the threats to international peace and security posed by acts of terrorism, the
freezing of the funds, financial assets and other economic resources of the persons
identified by the Security Council or the Sanctions Committee as being associated with
Usama bin Laden, members of the Al-Qaeda organisation and the Taliban cannot per se be
regarded as inappropriate or disproportionate. In this respect, the restrictive measures
imposed by Regulation No 881/2002 imposing certain specific restrictive measures directed
against certain persons and entities associated with Usama bin Laden, the Al-Qaeda
network and the Taliban constitute restrictions of the right to property which may, in
principle, be justified.

The importance of the aims pursued by a Community act is such as to justify negative
consequences, even of a substantial nature, for some operators, including those who are in
no way responsible for the situation which led to the adoption of the measures in question,
but who find themselves affected, particularly as regards their property rights.

(see paras 335-337, 349, 351)

French Republic, represented by G. de Bergues, E. Belliard and S. Gasri, acting as Agents,

Kingdom of Spain, represented by J. Rodríguez Cárcamo, acting as Agent, with an address for
service in Luxembourg,

supported by

defendant at first instance,

Council of the European Union, represented by M. Bishop, E. Finnegan and E. Karlsson, acting
as Agents,

the other parties to the proceedings being:

appellants,

Al Barakaat International Foundation, established in Spånga (Sweden), represented by L.
Silbersky and T. Olsson, advokater,

Yassin Abdullah Kadi, residing in Jeddah (Saudi Arabia), represented by I. Brownlie QC, D.
Anderson QC and P. Saini, Barrister, instructed by G. Martin, Solicitor, with an address for service
in Luxembourg,

TWO APPEALS under Article 56 of the Statute of the Court of Justice, lodged on 17 and 21
November 2005, respectively,

In Joined Cases C-402/05 P and C-415/05 P,

(Common foreign and security policy (CFSP) – Restrictive measures taken against persons and
entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban – United Nations
– Security Council – Resolutions adopted under Chapter VII of the Charter of the United Nations –
Implementation in the Community – Common Position 2002/402/CFSP – Regulation (EC) No
881/2002 - Measures against persons and entities included in a list drawn up by a body of the
United Nations – Freezing of funds and economic resources – Committee of the Security Council
created by paragraph 6 of Resolution 1267 (1999) of the Security Council (Sanctions Committee) –
Inclusion of those persons and entities in Annex I to Regulation (EC) No 881/2002 – Actions for
annulment – Competence of the Community – Joint legal basis of Articles 60 EC, 301 EC and 308
EC – Fundamental rights – Right to respect for property, right to be heard and right to effective
judicial review)

JUDGMENT OF THE COURT (Grand Chamber)3 September 2008 (*)

(see paras 373-374, 376)

prevent measures freezing funds from being applied to them again. In those circumstances,
Article 231 EC will be correctly applied in maintaining the effects of the contested
regulation, so far as concerns the appellants, for a period that may not exceed three months
running from the date of delivery of this judgment.

position in which it may carry out the review of the lawfulness of the Community measure in
question which is its duty under the EC Treaty.

Given that those persons or entities were not informed of the evidence adduced against
them and having regard to the relationship between the rights of the defence and the right
to an effective legal remedy, they have also been unable to defend their rights with regard
to that evidence in satisfactory conditions before the Community judicature and the latter is
not able to undertake the review of the lawfulness of that regulation in so far as it concerns
those persons or entities, with the result that it must be held that their right to an effective
legal remedy has also been infringed.
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2

1

Judgment

By those judgments the Court of First Instance rejected the actions brought by Mr Kadi and Al
Barakaat against Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with Usama bin
Laden, the Al-Qaeda network and the Taliban, and repealing Council Regulation (EC) No
467/2001 prohibiting the export of certain goods and services to Afghanistan, strengthening the

Council and Commission [2005] ECR II-3533 (‘Yusuf and Al Barakaat’) (together, ‘the judgments
under appeal’).

ECR II-3649 (‘Kadi’) and Case T-306/01 Yusuf and Al Barakaat International Foundation v

By their appeals, Mr Kadi (C-402/05 P) and Al Barakaat International Foundation (‘Al Barakaat’)
(C-415/05 P) seek to have set aside the judgments of the Court of First Instance of the European
Communities of 21 September 2005 in Case T-315/01 Kadi v Council and Commission [2005]

gives the following

and 23 January 2008 (C-415/05 P),

after hearing the Opinion of the Advocate General at the sitting on 16 January 2008 (C-402/05 P)

having regard to the written procedure and further to the hearing on 2 October 2007,

Registrar: J. Swedenborg, Administrator,

Advocate General: M. Poiares Maduro,

composed of: V. Skouris, President, C.W.A. Timmermans (Rapporteur), A. Rosas and K. Lenaerts,
Presidents of Chambers, J.N. Cunha Rodrigues, R. Silva de Lapuerta, K. Schiemann,
J. Makarczyk, P. Kris, P. Lindh, J.-C. Bonichot, T. von Danwitz and A. Arabadjiev, Judges,

THE COURT (Grand Chamber),

intervener at first instance,

United Kingdom of Great Britain and Northern Ireland, represented by R. Caudwell, E.
Jenkinson and S. Behzadi-Spencer, acting as Agents, assisted by C. Greenwood QC and A.
Dashwood, Barrister, with an address for service in Luxembourg,

intervener on appeal,

French Republic, represented by G. de Bergues, E. Belliard and S. Gasri, acting as Agents,

supported by:

defendant at first instance,

Commission of the European Communities, represented by C. Brown, J. Enegren and P.J.
Kuijper, acting as Agents, with an address for service in Luxembourg,

interveners on appeal,

Kingdom of the Netherlands, represented by H.G. Sevenster and M. de Mol, acting as Agents,
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In accordance with Article 39 of the Charter of the United Nations:

7

By virtue of Article 48(2) of the Charter of the United Nations, the decisions of the Security Council
for the maintenance of international peace and security ‘shall be carried out by the Members of the
United Nations directly and through their action in the appropriate international agencies of which
they are members’.
Article 103 of the Charter of the United Nations states that ‘[i]n the event of a conflict between the
obligations of the Members of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the present Charter shall prevail’.

10

‘The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to its decisions, and it may call upon the Members of the United Nations to
apply such measures. These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.’

Article 41 of the Charter of the United Nations is worded as follows:

9

8

Articles 39, 41 and 48 of the Charter of the United Nations form part of Chapter VII thereof,
headed ‘Action with respect to threats to the peace, breaches of the peace, and acts of
aggression’.

6

‘The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security.’

Article 25 of the Charter of the United Nations provides that ‘[t]he Members of the United Nations
agree to accept and carry out the decisions of the Security Council in accordance with the present
Charter’.

2.
In discharging these duties the Security Council shall act in accordance with the Purposes
and Principles of the United Nations. The specific powers granted to the Security Council for the
discharge of these duties are laid down in Chapters VI, VII, VIII, and XII.’

‘1.
In order to ensure prompt and effective action by the United Nations, its Members confer on
the Security Council primary responsibility for the maintenance of international peace and security,
and agree that in carrying out its duties under this responsibility the Security Council acts on their
behalf.

Under Article 24(1) and (2) of the Charter of the United Nations:

Under Article 1(1) and (3) of the Charter of the United Nations, signed at San Francisco (United
States of America) on 26 June 1945, the purposes of the United Nations are inter alia ‘[t]o maintain
international peace and security’ and ‘[t]o achieve international cooperation in solving international
problems of an economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as to
race, sex, language, or religion’.

5

4

3

Legal context

flight ban and extending the freeze of funds and other financial resources in respect of the Taliban of
Afghanistan (OJ 2002 L 139, p. 9, ‘the contested regulation’), in so far as that act relates to them.
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The background to the disputes has been set out in paragraphs 10 to 36 of Kadi and in
paragraphs 10 to 41 of Yusuf and Al Barakaat.

For the purposes of this judgment it may be summarised as follows.

On 15 October 1999 the Security Council adopted Resolution 1267 (1999), in which it, inter alia,
condemned the fact that Afghan territory continued to be used for the sheltering and training of
terrorists and planning of terrorist acts, reaffirmed its conviction that the suppression of
international terrorism was essential for the maintenance of international peace and security and
deplored the fact that the Taliban continued to provide safe haven to Usama bin Laden and to
allow him and others associated with him to operate a network of terrorist training camps from
territory held by the Taliban and to use Afghanistan as a base from which to sponsor international
terrorist operations.

In the second paragraph of the resolution the Security Council demanded that the Taliban should
without further delay turn Usama bin Laden over to appropriate authorities in a country where he
has been indicted, or to appropriate authorities in a country where he will be arrested and
effectively brought to justice. In order to ensure compliance with that demand, paragraph 4(b) of
Resolution 1267 (1999) provides that all the States must, in particular, ‘freeze funds and other
financial resources, including funds derived or generated from property owned or controlled
directly or indirectly by the Taliban, or by any undertaking owned or controlled by the Taliban, as
designated by the Committee established by paragraph 6 below, and ensure that neither they nor
any other funds or financial resources so designated are made available, by their nationals or by
any persons within their territory, to or for the benefit of the Taliban or any undertaking owned or
controlled, directly or indirectly, by the Taliban, except as may be authorised by the Committee on
a case-by-case basis on the grounds of humanitarian need’.

In paragraph 6 of Resolution 1267 (1999), the Security Council decided to establish, in
accordance with rule 28 of its provisional rules of procedure, a committee of the Security Council
composed of all its members (‘the Sanctions Committee’), responsible in particular for ensuring
that the States implement the measures imposed by paragraph 4, designating the funds or other
financial resources referred to in paragraph 4 and considering requests for exemptions from the
measures imposed by paragraph 4.

Taking the view that action by the Community was necessary in order to implement Resolution
1267 (1999), on 15 November 1999 the Council adopted Common Position 1999/727/CFSP
concerning restrictive measures against the Taliban (OJ 1999 L 294, p. 1).

Article 2 of that Common Position prescribes the freezing of funds and other financial resources
held abroad by the Taliban under the conditions set out in Security Council Resolution 1267
(1999).

On 14 February 2000, on the basis of Articles 60 EC and 301 EC, the Council adopted Regulation
(EC) No 337/2000 concerning a flight ban and a freeze of funds and other financial resources in
respect of the Taliban of Afghanistan (OJ 2000 L 43, p. 1).

On 19 December 2000 the Security Council adopted Resolution 1333 (2000), demanding, inter
alia, that the Taliban should comply with Resolution 1267 (1999), and, in particular, that they
should cease to provide sanctuary and training for international terrorists and their organisations
and turn Usama bin Laden over to appropriate authorities to be brought to justice. The Security

11

12

13

14

15

16

17

18

19

Background to the disputes
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In the same provision, the Security Council instructed the Sanctions Committee to maintain an
updated list, based on information provided by the States and regional organisations, of the
individuals and entities designated as associated with Usama bin Laden, including those in the AlQaeda organisation.
In paragraph 23 of Resolution 1333 (2000), the Security Council decided that the measures
imposed, inter alia, by paragraph 8 were to be established for 12 months and that, at the end of
that period, it would decide whether to extend them for a further period on the same conditions.
Taking the view that action by the European Community was necessary in order to implement that
resolution, on 26 February 2001 the Council adopted Common Position 2001/154/CFSP
concerning additional restrictive measures against the Taliban and amending Common Position
96/746/CFSP (OJ 2001 L 57, p. 1).
Article 4 of that common position provides:

21

22

23

24

Article 1 of Regulation No 467/2001 defines what is meant by ‘funds’ and ‘freezing of funds’.

27

2.
No funds or other financial resources shall be made available, directly or indirectly, to or for
the benefit of, persons, entities or bodies designated by the Taliban Sanctions Committee and

‘1.
All funds and other financial resources belonging to any natural or legal person, entity or
body designated by the ... Sanctions Committee and listed in Annex I shall be frozen.

Under Article 2 of Regulation No 467/2001:

The third recital in the preamble to that regulation states that the measures provided for by
Resolution 1333 (2000) ‘fall under the scope of the Treaty and, therefore, notably with a view to
avoiding distortion of competition, Community legislation is necessary to implement the relevant
decisions of the Security Council as far as the territory of the Community is concerned’.

26

28

On 6 March 2001, on the basis of Articles 60 EC and 301 EC, the Council adopted Regulation
(EC) No 467/2001 prohibiting the export of certain goods and services to Afghanistan,
strengthening the flight ban and extending the freeze of funds and other financial resources in
respect of the Taliban of Afghanistan, and repealing Regulation No 337/2000 (OJ 2001 L 67, p. 1).

25

‘Funds and other financial assets of Usama bin Laden and individuals and entities associated with
him, as designated by the Sanctions Committee, will be frozen, and funds or other financial
resources will not be made available to Usama bin Laden and individuals or entities associated
with him as designated by the Sanctions Committee, under the conditions set out in [Resolution
1333 (2000)].’

Accordingly, paragraph 8(c) of Resolution 1333 (2000) provides that the States are, inter alia, ‘[t]o
freeze without delay funds and other financial assets of Usama bin Laden and individuals and
entities associated with him as designated by the [Sanctions Committee], including those in the AlQaeda organisation, and including funds derived or generated from property owned or controlled
directly or indirectly by Usama bin Laden and individuals and entities associated with him, and to
ensure that neither they nor any other funds or financial resources are made available, by their
nationals or by any persons within their territory, directly or indirectly for the benefit of Usama bin
Laden, his associates or any entities owned or controlled, directly or indirectly, by Usama bin
Laden or individuals and entities associated with him including the Al-Qaeda organisation’.

20

Council decided, in particular, to strengthen the flight ban and freezing of funds imposed under
Resolution 1267 (1999).
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By Commission Regulation (EC) No 2062/2001 of 19 October 2001 amending, for the third time,
Regulation No 467/2001 (OJ 2001 L 277, p. 25), Mr Kadi’s name was added, with others, to Annex
I.

By Commission Regulation (EC) No 2199/2001 of 12 November 2001 amending, for the fourth
time, Regulation No 467/2001 (OJ 2001 L 295, p. 16), the name Al Barakaat was added, with
others, to Annex I.

On 16 January 2002 the Security Council adopted Resolution 1390 (2002), which lays down the
measures to be directed against Usama bin Laden, members of the Al-Qaeda network and the
Taliban and other associated individuals, groups, undertakings and entities. Paragraphs 1 and 2 of
that resolution provide, in essence, for the continuance of the measures freezing funds imposed by
paragraphs 4(b) of Resolution 1267 (1999) and 8(c) of Resolution 1333 (2000). In accordance with
paragraph 3 of Resolution 1390 (2002), those measures were to be reviewed by the Security
Council 12 months after their adoption, at the end of which period the Council would either allow
those measures to continue or decide to improve them.

Taking the view that action by the Community was necessary in order to implement that
resolution, on 27 May 2002 the Council adopted Common Position 2002/402/CFSP concerning
restrictive measures against Usama bin Laden, members of the Al-Qaeda organisation and the
Taliban and other individuals, groups, undertakings and entities associated with them and
repealing Common Positions 96/746, 1999/727, 2001/154 and 2001/771/CFSP (OJ 2002 L 139, p.
4). Article 3 of that Common Position prescribes, inter alia, the continuation of the freezing of the
funds and other financial assets or economic resources of the individuals, groups, undertakings
and entities referred to in the list drawn up by the Sanctions Committee in accordance with
Security Council Resolutions 1267 (1999) and 1333 (2000).

33

34

35

‘Barakaat International Foundation, Box 4036, Spånga, Stockholm, Sweden; Rinkebytorget
1, 04, Spånga, Sweden’.

–

32

‘Al-Qadi, Yasin (A.K.A. Kadi, Shaykh Yassin Abdullah; A.K.A. Kahdi, Yasin), Jeddah, Saudi
Arabia’, and

On 17 October and 9 November 2001 the Sanctions Committee published two new additions to its
summary list, including in particular the names of the following entity and person:

31

–

On 8 March 2001 the Sanctions Committee published a first consolidated list of the entities which
and the persons who must be subjected to the freezing of funds pursuant to Security Council
Resolutions 1267 (1999) and 1333 (2000) (see the Committee’s press release AFG/131 SC/7028
of 8 March 2001). That list has since been amended and supplemented several times. The
Commission has in consequence adopted various regulations pursuant to Article 10 of Regulation
No 467/2001, in which it has amended or supplemented Annex I to that regulation.

30

Sweden;

On 20 December 2002 the Security Council adopted Resolution 1452 (2002), intended to facilitate
the implementation of counter-terrorism obligations. Paragraph 1 of that resolution provides for a
number of derogations from and exceptions to the freezing of funds and economic resources
imposed by Resolutions 1267 (1999) and 1390 (2002) which may be granted by the Member
States on humanitarian grounds, on condition that the Sanctions Committee gives its consent.
On 17 January 2003 the Security Council adopted Resolution 1455 (2003), intended to improve
the implementation of the measures imposed in paragraphs 4(b) of Resolution 1267 (1999), 8(c) of
Resolution 1333 (2000) and 1 and 2 of Resolution 1390 (2002). In accordance with paragraph 2 of
Resolution 1455 (2003), those measures are again to be improved after 12 months or earlier if
necessary.
Taking the view that action by the Community was necessary in order to implement Resolution
1452 (2002), on 27 February 2003 the Council adopted Common Position 2003/140/CFSP
concerning exceptions to the restrictive measures imposed by Common Position 2002/402 (OJ
2003 L 53, p. 62). Article 1 of Common Position 2003/140 provides that, when implementing the
measures set out in Article 3 of Common Position 2002/402, the Community is to provide for the
exceptions permitted by that resolution (2002).
On 27 March 2003 the Council adopted Regulation (EC) No 561/2003 amending, as regards

42

43

44

‘Al-Qadi, Yasin (alias KADI, Shaykh Yassin Abdullah; alias KAHDI, Yasin), Jeddah, Saudi
Arabia’.

Stockholm,

–

Spånga,

‘Al Barakaat International Foundation; Box
Rinkebytorget 1, 04, Spånga, Sweden’, and

–

4036,

Annex I to the contested regulation contains the list of persons, groups and entities affected by
the freezing of funds imposed by Article 2 of that regulation. That list includes, inter alia, the names
of the following entity and persons:

3.
No economic resources shall be made available, directly or indirectly, to, or for the benefit of,
a natural or legal person, group or entity designated by the Sanctions Committee and listed in
Annex I, so as to enable that person, group or entity to obtain funds, goods or services.’

2.
No funds shall be made available, directly or indirectly, to, or for the benefit of, a natural or
legal person, group or entity designated by the Sanctions Committee and listed in Annex I.

‘1.
All funds and economic resources belonging to, or owned or held by, a natural or legal
person, group or entity designated by the Sanctions Committee and listed in Annex I shall be
frozen.

Under Article 2 of Regulation No 881/2002:

41

40

39

Article 1 of Regulation No 881/2002 defines ‘funds’ and ‘freezing of funds’ in terms which are
essentially identical to those used in Article 1 of Regulation No 467/2001.

38

Annex I to Regulation No 467/2001 contains the list of persons, entities and bodies affected by
the freezing of funds imposed by Article 2. Under Article 10(1) of Regulation No 467/2001, the
Commission was empowered to amend or supplement Annex I on the basis of determinations
made by either the Security Council or the Sanctions Committee.

29

According to the fourth recital in the preamble to that regulation, the measures laid down by, inter
alia, Resolution 1390 (2002) fall within the scope of the Treaty and, ‘therefore, notably with a view
to avoiding distortion of competition, Community legislation is necessary to implement the relevant
decisions of the Security Council as far as the territory of the Community is concerned’.

37

3.
Paragraphs 1 and 2 shall not apply to funds and financial resources for which the Taliban
Sanctions Committee has granted an exemption. Such exemptions shall be obtained through the
competent authorities of the Member States listed in Annex II.’

On 27 May 2002 the Council adopted the contested regulation on the basis of Articles 60 EC, 301
EC and 308 EC.

36
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listed in Annex I.
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46

intended exclusively for payment of reasonable professional fees and reimbursement
of incurred expenses associated with the provision of legal services;

(ii)

In this connection, it first rejected, in Yusuf and Al Barakaat, paragraphs 112 to 116, the argument
that the acts in question affected individuals, who were moreover nationals of a Member State,
whereas Articles 60 EC and 301 EC authorised the Council to take measures against third
countries only.
In paragraph 115 of that judgment, the Court of First Instance held that, just as economic or
financial sanctions may legitimately be directed specifically at the rulers of a third country, rather
than at the country as such, they may be directed at the persons or entities associated with those
rulers or directly or indirectly controlled by them, wherever they may be.
According to paragraph 116, that interpretation, which is not contrary to the letter of Article 60 EC
or Article 301 EC, is justified both by considerations of effectiveness and by humanitarian
concerns.

54

55

56

By applications lodged at the Registry of the Court of First Instance, Mr Kadi and Al Barakaat both
brought actions seeking annulment of Regulation No 467/2001, the former seeking annulment also

The actions before the Court of First Instance and the judgments under appeal

…’

3.
Funds released and transferred within the Community in order to meet expenses or
recognised by virtue of this Article shall not be subject to further restrictive measures pursuant to
Article 2.

The competent authority shall also inform other Member States whether the request for such an
exception has been granted.

The competent authority listed in Annex II shall promptly notify both the person that made the
request, and any other person, body or entity known to be directly concerned, in writing, whether
the request has been granted.

In paragraph 107 of that judgment, the Court of First Instance found it appropriate to take such a
step, even though the ground of challenge had become devoid of purpose because of the repeal of
that regulation by the contested regulation, for it considered that the grounds on which it dismissed
that claim formed part of the premisses of its reasoning concerning the legal basis of the latter
regulation, thenceforth the sole subject of the action for annulment.

53

2.
Any person wishing to benefit from the provisions referred to in paragraph 1 shall address its
request to the relevant competent authority of the Member State as listed in Annex II.

In Yusuf and Al Barakaat, the Court of First Instance at the outset dismissed the applicants’ claim
alleging that there was no legal basis for Regulation No 467/2001.

In the contested judgments, the Court of First Instance first of all considered whether the Council
was competent to adopt the contested regulation on the legal basis of Articles 60 EC, 301 EC and
308 EC, taking the view, in paragraph 61 of Kadi, that that was a matter of public policy which
could therefore be raised by the Community judicature of its own motion.

52

51

For its part, Al Barakaat based its claims on three grounds of annulment: the first alleges that the
Council was incompetent to adopt the contested regulation, the second alleges infringement of
Article 249 EC and the third alleges breach of its fundamental rights.

50

As regards the Council’s competence concerning the adoption of the contested regulation

In support of his claims, Mr Kadi put forward in his application before the Court of First Instance
three grounds of annulment alleging, in essence, breaches of his fundamental rights. The first
alleges breach of the right to be heard, the second, breach of the right to respect for property and
of the principle of proportionality, and the third, breach of the right to effective judicial review.

In the judgments under appeal, the Court of First Instance decided as a preliminary point that
each action must be regarded as being directed thenceforth against the Council alone, supported
by the Commission and the United Kingdom, and the sole object of each must be considered to be
a claim for annulment of the contested regulation, in so far as it concerned the respective
applicants (Kadi, paragraph 58, and Yusuf and Al Barakaat, paragraph 77).

By orders of the President of the First Chamber of the Court of First Instance, the United Kingdom
of Great Britain and Northern Ireland was given leave to intervene in support of the forms of order
sought by the defendants at first instance.
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in the case of a determination under point (a)(iv), the Sanctions Committee has
approved the determination.

(i) in the case of a determination under point (a)(i), (ii) or (iii), the Sanctions Committee has
not objected to the determination within 48 hours of notification; or

(c)

(ii)

such determination has been notified to the Sanctions Committee; and

necessary for extraordinary expenses; and

(b)

(iv)

(iii) intended exclusively for payment of fees or service charges for the routine holding or
maintenance of frozen funds or frozen economic resources; or

necessary to cover basic expenses, including payments for foodstuffs, rent or
mortgage, medicines and medical treatment, taxes, insurance premiums, and public
utility charges;

any of the competent authorities of the Member States, as listed in Annex II, has
determined, upon a request made by an interested natural or legal person, that these funds
or economic resources are:

(a)

(i)

Article 2 shall not apply to funds or economic resources where:

1.

‘Article 2a

In accordance with Article 1 of Regulation No 561/2003, the following article is to be inserted in
the contested regulation:

of Regulation No 2062/2001 and the latter annulment also of Regulation No 2199/2001, in so far as
those measures concern them. During the proceedings before the Court of First Instance, the
appellants amended their claims and pleas in law, so as to refer thenceforth to the contested
regulation, in so far as that measure concerns them.

exceptions to the freezing of funds and economic resources, Regulation (EC) No 881/2002 (OJ 2003 L
82, p. 1). In the fourth recital in the preamble to that regulation, the Council states that it is
necessary, in view of Resolution 1452 (2002), to adjust the measures imposed by the Community.
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It found, in particular, that that regulation was intended to enforce what are known as ‘smart’
sanctions of a new kind, a feature of which is that there is nothing at all to link the sanctions to the
territory or the governing regime of a third country, for after the collapse of the Taliban regime the
measures at issue, as provided for by Resolution 1390 (2002), were aimed directly at Usama bin
Laden, the Al-Qaeda network and the persons and entities associated with them.

According to the Court of First Instance, in the light of the wording of Articles 60 EC and 301 EC,
and especially of the expressions ‘as regards the third countries concerned’ and ‘with one or more
third countries’ appearing there, it is not possible to have recourse to those articles to impose that
new kind of sanction. They in fact authorise only the adoption of measures against a third country,
which may include the rulers of such a country and the individuals and entities associated with
them or controlled by them, directly or indirectly. When, however, the regime targeted by those
measures has disappeared, there no longer exists a sufficient link between those individuals or
entities and the third country concerned.

The Court of First Instance held, secondly, that the Council had rightly considered that Article 308
EC did not on its own constitute an adequate legal basis for the adoption of the contested
regulation (Kadi, paragraphs 98 to 121, and Yusuf and Al Barakaat, paragraphs 134 to 157).

In that regard it decided that the fight against international terrorism, particularly by the imposition
of economic and financial sanctions, such as the freezing of funds, in respect of individuals and
entities suspected of contributing to the funding of terrorism, cannot be made to refer to one of the
objects which Articles 2 EC and 3 EC expressly entrust to the Community (Kadi, paragraph 116,
and Yusuf and Al Barakaat, paragraph 152).

According to the Court of First Instance, the measures provided for by the contested regulation
could not be authorised by the object of establishing a common commercial policy (Article 3(1)(b)
EC), since the Community’s commercial relations with a third country are not at issue in a situation
such as that in the cases before it. Nor could the objective of creating a system ensuring that
competition in the internal market is not distorted (Article 3(1)(g) EC) be validly relied on, for in any
event the elements presented to the Court of First Instance provided no grounds for considering
that the contested regulation actually helps to avoid the risk of impediments to the free movement
of capital or of appreciable distortion of competition.

The Court of First Instance held, thirdly, that the Council was competent to adopt the contested
regulation which sets in motion in the Community the economic and financial sanctions provided
for by Common Position 2002/402, on the joint basis of Articles 60 EC, 301 EC and 308 EC (Kadi,
paragraph 135, and Yusuf and Al Barakaat, paragraph 170).

On this point, the Court of First Instance considered that account had to be taken of the bridge,
explicitly established at the time of the revision caused by the Maastricht Treaty, between
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In paragraphs 184 to 188 of that judgment the Court of First Instance rejected that plea.
In paragraph 186 of that judgment, it held that the contested regulation unarguably had general
application within the meaning of the second paragraph of Article 249 EC, since it prohibits anyone
to make available funds or economic resources to certain persons.
The Court of First Instance added that the fact that those persons are expressly named in Annex I
to the regulation, so that they appear to be directly and individually concerned by it, within the
meaning of the fourth paragraph of Article 230 EC, in no way affects the general nature of that
prohibition which is effective erga omnes, as is made clear, in particular, by Article 11 of the
regulation.

70
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As regards, last, the pleas alleging, in both cases, breach of the applicants’ fundamental rights,
the Court of First Instance considered it appropriate to consider, in the first place, the relationship
between the international legal order under the United Nations and the domestic or Community
legal order, and also the extent to which the exercise by the Community and its Member States of
their powers is bound by resolutions of the Security Council adopted under Chapter VII of the
Charter of the United Nations. This consideration would effectively determine the scope of the
review of lawfulness, particularly having regard to fundamental rights, which that court must carry
out in respect of the Community acts giving effect to such resolutions. It is only if it should find that
they fall within the scope of its judicial review and that they are capable of leading to annulment of
the contested regulation that the Court of First Instance would have to rule on those alleged
breaches (Kadi, paragraphs 178 to 180, and Yusuf and Al Barakaat, paragraphs 228 to 230).
Examining first the relationship between the international legal order under the United Nations and
the domestic legal orders or the Community legal order, the Court of First Instance ruled that, from
the standpoint of international law, the Member States, as Members of the United Nations, are
bound to respect the principle of the primacy of their obligations ‘under the Charter’ of the United
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Concerning respect of certain fundamental rights

In Yusuf and Al Barakaat, the Court of First Instance then went on to examine a plea raised only
in the case giving rise to that judgment, alleging that the contested regulation, in so far as it directly
prejudiced the rights of individuals and prescribed the imposition of individual sanctions, had no
general application and therefore contravened Article 249 EC. That regulation could not, as a
result, be understood to be a regulation, but rather a bundle of individual decisions.

69

Observance of Article 249 EC

Under Articles 60 EC and 301 EC, action by the Community is in actual fact, according to the
Court of First Instance, action by the Union, the implementation of which finds its basis in the
Community pillar after the Council has adopted a common position or a joint action under the
CFSP (Kadi, paragraph 125, and Yusuf and Al Barakaat, paragraph 161).

With regard, next, to the challenge to the legal basis of the contested regulation, the Court of First
Instance first held, that, as the Council and the Commission have maintained, Articles 60 EC and
301 EC did not constitute in themselves a sufficient legal basis for that regulation (Kadi,
paragraphs 92 to 97, and Yusuf and Al Barakaat, paragraphs 128 to 133).

59
68

Finally, in paragraphs 122 and 123 of that judgment, it rejected the argument that those measures
were disproportionate to the objective pursued by Articles 60 EC and 301 EC.

58

According to the Court of First Instance, Articles 60 EC and 301 EC are wholly special provisions
of the EC Treaty, in that they expressly contemplate situations in which action by the Community
may prove to be necessary in order to achieve not one of the objects of the Community as fixed by
the EC Treaty but rather one of the objectives specifically assigned to the European Union by
Article 2 EU, namely, the implementation of a common foreign and security policy (‘CFSP’) (Kadi,
paragraph 124, and Yusuf and Al Barakaat, paragraph 160).

Community actions imposing economic sanctions under Articles 60 EC and 301 EC and the objectives
of the Treaty on European Union in the sphere of external relations (Kadi, paragraph 123, and
Yusuf and Al Barakaat, paragraph 159).

Next, in Yusuf and Al Barakaat, paragraphs 117 to 121, the Court of First Instance rejected the
argument that the measures at issue in that case were not intended to interrupt or reduce
economic relations with a third country but to combat international terrorism and, more particularly,
Usama bin Laden.
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According to the Court of First Instance, that obligation of the Member States to respect the
principle of the primacy of obligations undertaken by virtue of the Charter of the United Nations is
not affected by the EC Treaty, for it is an obligation arising from an agreement concluded before
the Treaty, and so falling within the scope of Article 307 EC. What is more, Article 297 EC is
intended to ensure that that principle is observed (Kadi, paragraphs 185 to 188, and Yusuf and Al
Barakaat, paragraphs 235 to 238).

The Court of First Instance concluded that resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations are binding on all the Member States of the
Community which must therefore, in that capacity, take all measures necessary to ensure that
those resolutions are put into effect and may, and indeed must, leave unapplied any provision of
Community law, whether a provision of primary law or a general principle of Community law, that
raises any impediment to the proper performance of their obligations under that Charter (Kadi,
paragraphs 189 and 190, and Yusuf and Al Barakaat, paragraphs 239 and 240).

However, according to the Court of First Instance, the mandatory nature of those resolutions
stemming from an obligation under international law does not bind the Community, for the latter is
not, as such, directly bound by the Charter of the United Nations, not being a Member of the
United Nations, or an addressee of the resolutions of the Security Council, or the successor to the
rights and obligations of the Member States for the purposes of public international law (Kadi,
paragraph 192, and Yusuf and Al Barakaat, paragraph 242).

Nevertheless, that mandatory force binds the Community by virtue of Community law (Kadi,
paragraph 193, and Yusuf and Al Barakaat, paragraph 243).

In that regard, the Court of First Instance referring, by analogy, to Joined Cases 21/72 to 24/72
International Fruit Company and Others [1972] ECR 1219, paragraph 18, in particular, held that, in
so far as under the EC Treaty the Community has assumed powers previously exercised by
Member States in the area governed by the Charter of the United Nations, the provisions of that
Charter have the effect of binding the Community (Kadi, paragraph 203, and Yusuf and Al
Barakaat, paragraph 253).

In the following paragraph in those judgments, the Court of First Instance concluded, first, that the
Community may not infringe the obligations imposed on its Member States by the Charter of the
United Nations or impede their performance and, second, that in the exercise of its powers it is
bound, by the very Treaty by which it was established, to adopt all the measures necessary to
enable its Member States to fulfil those obligations.

Being thus called upon, in the second place, to determine the scope of the review of legality,
especially in the light of fundamental rights, that it must carry out concerning Community measures
giving effect to resolutions of the Security Council, such as the contested regulation, the Court of
First Instance first recalled, in Kadi, paragraph 209, and Yusuf and Al Barakaat, paragraph 260,
that, according to case-law, the European Community is based on the rule of law, inasmuch as
neither its Member States nor its institutions can avoid review of the question whether their acts
are in conformity with the basic constitutional charter, the EC Treaty, which established a complete
system of legal remedies and procedures designed to enable the Court of Justice to review the
legality of acts of the institutions.

In Kadi, paragraph 212, and Yusuf and Al Barakaat, paragraph 263, the Court of First Instance
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It must be recognised that such a limitation of jurisdiction is necessary as a corollary to the
principles identified above, in the Court’s examination of the relationship between the
international legal order under the United Nations and the Community legal order.
As has already been explained, the resolutions of the Security Council at issue were
adopted under Chapter VII of the Charter of the United Nations. In these circumstances,
determining what constitutes a threat to international peace and security and the measures
required to maintain or re-establish them is the responsibility of the Security Council alone
and, as such, escapes the jurisdiction of national or Community authorities and courts,
subject only to the inherent right of individual or collective self-defence mentioned in Article
51 of the Charter.
Where, acting pursuant to Chapter VII of the Charter of the United Nations, the Security
Council, through its Sanctions Committee, decides that the funds of certain individuals or
entities must be frozen, its decision is binding on the members of the United Nations, in
accordance with Article 48 of the Charter.

219

220

The institutions and the United Kingdom ask the Court as a matter of principle to decline
all jurisdiction to undertake such indirect review of the lawfulness of those resolutions which,
as rules of international law binding on the Member States of the Community, are mandatory
for the Court as they are for all the Community institutions. Those parties are of the view,
essentially, that the Court’s review ought to be confined, on the one hand, to ascertaining
whether the rules on formal and procedural requirements and jurisdiction imposed in this
case on the Community institutions were observed and, on the other hand, to ascertaining
whether the Community measures at issue were appropriate and proportionate in relation to
the resolutions of the Security Council which they put into effect.
218

‘217

In paragraphs 217 to 225 of Kadi, drawn up in terms identical to those of paragraphs 268 to 276
of Yusuf and Al Barakaat, the Court of First Instance held as follows:

The Court of First Instance inferred therefrom that the applicants’ challenging of the internal
lawfulness of the contested regulation implied that the Court of First Instance should undertake a
review, direct or indirect, of the lawfulness of the resolutions put into effect by that regulation in the
light of fundamental rights as protected by the Community legal order (Kadi, paragraphs 215 and
216, and Yusuf and Al Barakaat, paragraphs 266 and 267).

85
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In that situation, the Community acted, according to the Court of First Instance, under
circumscribed powers leaving it no autonomous discretion in their exercise, so that it could, in
particular, neither directly alter the content of the resolutions at issue nor set up any mechanism
capable of giving rise to such alteration (Kadi, paragraph 214, and Yusuf and Al Barakaat,
paragraph 265).

In that connection the Court of First Instance recalled, in Kadi, paragraph 213, and Yusuf and Al
Barakaat, paragraph 264, that the contested regulation, adopted in the light of Common Position
2002/402, constitutes the implementation at Community level of the obligation placed on the
Member States of the Community, as Members of the United Nations, to give effect, if appropriate
by means of a Community act, to the sanctions against Usama bin Laden, members of the AlQaeda network and the Taliban and other associated individuals, groups, undertakings and
entities, which have been decided and later strengthened by several resolutions of the Security
Council adopted under Chapter VII of the Charter of the United Nations.
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considered, however, that the question arising in the cases before it was whether there exist any
structural limits, imposed by general international law or by the EC Treaty itself, on that judicial
review.

Nations, enshrined in Article 103 thereof, which means, in particular, that the obligation, laid down in
Article 25 of the Charter, to carry out the decisions of the Security Council prevails over any other
obligation they may have entered into under an international agreement (Kadi, paragraphs 181 to
184, and Yusuf and Al Barakaat, paragraphs 231 to 234).
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First, such jurisdiction would be incompatible with the undertakings of the Member States
under the Charter of the United Nations, especially Articles 25, 48 and 103 thereof, and also
with Article 27 of the Vienna Convention on the Law of Treaties [concluded in Vienna on 25
May 1969].

Second, such jurisdiction would be contrary to provisions both of the EC Treaty, especially
Articles 5 EC, 10 EC, 297 EC and the first paragraph of Article 307 EC, and of the Treaty on
European Union, in particular Article 5 EU, in accordance with which the Community
judicature is to exercise its powers on the conditions and for the purposes provided for by the
provisions of the EC Treaty and the Treaty on European Union. It would, what is more, be
incompatible with the principle that the Community’s powers and, therefore, those of the
Court of First Instance, must be exercised in compliance with international law (Case
C-286/90 Poulsen and Diva Navigation [1992] ECR I-6019, paragraph 9, and Case

222
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In this connection, it must be noted that the Vienna Convention on the Law of Treaties,
which consolidates the customary international law and Article 5 of which provides that it is
to apply “to any treaty which is the constituent instrument of an international organisation and
to any treaty adopted within an international organisation”, provides in Article 53 for a treaty
to be void if it conflicts with a peremptory norm of general international law (jus cogens),
defined as “a norm accepted and recognised by the international community of States as a
whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character”. Similarly, Article
64 of the Vienna Convention provides that: “If a new peremptory norm of general
international law emerges, any existing treaty which is in conflict with that norm becomes

In paragraphs 227 to 231 of Kadi, drawn up in terms identical to those of paragraphs 278 to 282
of Yusuf and Al Barakaat, the Court of First Instance held as follows:

88

‘227

In Kadi, paragraph 226, and Yusuf and Al Barakaat, paragraph 277, the Court of First Instance
found that it was, none the less, empowered to check, indirectly, the lawfulness of the resolutions
of the Security Council in question with regard to jus cogens, understood as a body of higher rules
of public international law binding on all subjects of international law, including the bodies of the
United Nations, and from which no derogation is possible.

It must therefore be considered that the resolutions of the Security Council at issue fall, in
principle, outside the ambit of the Court’s judicial review and that the Court has no authority
to call in question, even indirectly, their lawfulness in the light of Community law. On the
contrary, the Court is bound, so far as possible, to interpret and apply that law in a manner
compatible with the obligations of the Member States under the Charter of the United
Nations.’

225
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It has to be added that, with particular regard to Article 307 EC and to Article 103 of the
Charter of the United Nations, reference to infringements either of fundamental rights as
protected by the Community legal order or of the principles of that legal order cannot affect
the validity of a Security Council measure or its effect in the territory of the Community (see,
by analogy, Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125, paragraph 3;
Case 234/85 Keller [1986] ECR 2897, paragraph 7, and Joined Cases 97/87 to 99/87 Dow
Chemical Ibérica and Others v Commission [1989] ECR 3165, paragraph 38).
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C-162/96 Racke [1998] ECR I-3655, paragraph 45).

In light of the considerations set out in paragraphs 193 to 204 above, the claim that the
Court of First Instance has jurisdiction to review indirectly the lawfulness of such a decision
according to the standard of protection of fundamental rights as recognised by the
Community legal order, cannot be justified either on the basis of international law or on the
basis of Community law.
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International law thus permits the inference that there exists one limit to the principle that
resolutions of the Security Council have binding effect: namely, that they must observe the
fundamental peremptory provisions of jus cogens. If they fail to do so, however improbable
that may be, they would bind neither the Member States of the United Nations nor, in
consequence, the Community.
The indirect judicial review carried out by the Court in connection with an action for
annulment of a Community act adopted, where no discretion whatsoever may be exercised,
with a view to putting into effect a resolution of the Security Council may therefore, highly
exceptionally, extend to determining whether the superior rules of international law falling
within the ambit of jus cogens have been observed, in particular, the mandatory provisions
concerning the universal protection of human rights, from which neither the Member States
nor the bodies of the United Nations may derogate because they constitute “intransgressible
principles of international customary law” (Advisory Opinion of the International Court of
Justice of 8 July 1996, The Legality of the Threat or Use of Nuclear Weapons, Reports 1996,
p. 226, paragraph 79; see also, to that effect, Advocate General Jacobs’s Opinion in Case
C-84/95 Bosphorus [1996] ECR I-3953, paragraph 65).’

230
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In Kadi, paragraph 238, and Yusuf and Al Barakaat, paragraph 289, the Court of First Instance
decided that such was not the case, measured by the standard of universal protection of the
fundamental rights of the human person covered by jus cogens.
In Kadi, paragraphs 239 and 240, and Yusuf and Al Barakaat, paragraphs 290 and 291, the Court
of First Instance held that the exemptions to and derogations from the obligation to freeze funds
provided for in the contested regulation as a result of its amendment by Regulation No 561/2003,
itself putting into effect Resolution 1452 (2002), show that it is neither the purpose nor the effect of
that measure to submit the persons entered in the summary list to inhuman or degrading
treatment.
In Kadi, paragraphs 243 to 251, and Yusuf and Al Barakaat, paragraphs 294 to 302, the Court of
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Firstly, with particular regard to the alleged breach of the fundamental right to respect for property,
the Court of First Instance considered, in Kadi, paragraph 237, and Yusuf and Al Barakaat,
paragraph 288, that it fell to be assessed whether the freezing of funds provided for by the
contested regulation, as amended by Regulation No 561/2003, and, indirectly, by the resolutions of
the Security Council put into effect by those regulations, infringed the applicant’s fundamental
rights.

Those principles are binding on the Members of the United Nations as well as on its
bodies. Thus, under Article 24(2) of the Charter of the United Nations, the Security Council,
in discharging its duties under its primary responsibility for the maintenance of international
peace and security, is to act “in accordance with the Purposes and Principles of the United
Nations”. The Security Council’s powers of sanction in the exercise of that responsibility
must therefore be wielded in compliance with international law, particularly with the purposes
and principles of the United Nations.
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Furthermore, the Charter of the United Nations itself presupposes the existence of
mandatory principles of international law, in particular, the protection of the fundamental
rights of the human person. In the preamble to the Charter, the peoples of the United
Nations declared themselves determined to “reaffirm faith in fundamental human rights, in
the dignity and worth of the human person”. In addition, it is apparent from Chapter I of the
Charter, headed “Purposes and Principles”, that one of the purposes of the United Nations is
to encourage respect for human rights and for fundamental freedoms.

228

void and terminates”.
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The Court of First Instance concluded in Kadi, paragraph 259, that the Council was not obliged to
hear the applicant on the subject of his inclusion in the list of persons and entities affected by the
sanctions, in the context of the adoption and implementation of the contested regulation and, in
Yusuf and Al Barakaat, paragraph 329, that the Council was not obliged to hear the applicants
before the contested regulation was adopted.

With regard, second, to breach of the applicants’ alleged right to be heard by the Sanctions
Committee in connection with their inclusion in the summary list, the Court of First Instance held in
paragraph 261 of Kadi and paragraph 306 of Yusuf and Al Barakaat that no such right was
provided for by the Security Council’s resolutions at issue.

It further held in Yusuf and Al Barakaat, paragraph 307, that no mandatory rule of public
international law requires a prior hearing for the persons concerned in circumstances such as
those of the case in point.
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‘In this instance, as is apparent from the preliminary observations above on the relationship
between the international legal order under the United Nations and the Community legal order, the
Community institutions were required to transpose into the Community legal order resolutions of
the Security Council and decisions of the Sanctions Committee that in no way authorised them, at
the time of actual implementation, to provide for any Community mechanism whatsoever for the
examination or re-examination of individual situations, since both the substance of the measures in
question and the mechanisms for re-examination (see paragraphs 262 et seq. …) fell wholly within
the purview of the Security Council and its Sanctions Committee. As a result, the Community
institutions had no power of investigation, no opportunity to check the matters taken to be facts by
the Security Council and the Sanctions Committee, no discretion with regard to those matters and
no discretion either as to whether it was appropriate to adopt sanctions vis-à-vis the applicants.
The principle of Community law relating to the right to be heard cannot apply in such
circumstances, where to hear the person concerned could not in any case lead the institution to
review its position.’

As regards, secondly, the alleged breach of the right to be heard, and more particularly, first, the
applicants’ alleged right to be heard by the Community institutions before the contested regulation
had been adopted, the Court of First Instance held as follows in paragraph 258 of Kadi, to which
paragraph 328 of Yusuf and Al Barakaat corresponds, mutatis mutandis:
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In dealing with that action, the Court carries out a complete review of the lawfulness of the
contested regulation with regard to observance by the institutions of the rules of jurisdiction
and the rules of external lawfulness and the essential procedural requirements which bind
their actions.

Lastly, with regard to the plea alleging breach of the right to effective judicial review, the Court of
First Instance found as follows in paragraphs 278 to 285 of Kadi, drawn up in terms essentially
identical to those of paragraphs 333 to 340 of Yusuf and Al Barakaat:

103

279

Having regard to those considerations, the Court of First Instance held in Kadi, paragraph 276,
and Yusuf and Al Barakaat, paragraph 330, that the applicants’ plea alleging breach of the right to
be heard must be rejected.
102

In the circumstances of this case, the applicant has been able to bring an action for
annulment before the Court of First Instance under Article 230 EC.

The Court of First Instance held, in addition, that in circumstances such as those of the cases in
point, in which what is at issue is a temporary precautionary measure restricting the availability of
the applicants’ property, observance of the fundamental rights of the persons concerned does not
require the facts and evidence adduced against them to be communicated to them, once the
Security Council or its Sanctions Committee is of the view that there are grounds concerning the
international community’s security that militate against it (Kadi, paragraph 274, and Yusuf and Al
Barakaat, paragraph 320).
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‘278

The Court of First Instance added that it is open to the persons involved to bring an action for
judicial review based on domestic law, indeed even directly on the contested regulation and the
relevant resolutions of the Security Council which it puts into effect, against any wrongful refusal by
the competent national authority to submit their cases to the Sanctions Committee for reexamination (Kadi, paragraph 270, and Yusuf and Al Barakaat, paragraph 317).
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the re-examination of their case - with the result that those persons are dependent, essentially, on
the diplomatic protection afforded by the States to their nationals, is not to be deemed improper in
the light of the mandatory prescriptions of the public international order.

In Kadi, paragraph 268, and in Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
found that the fact, noted in the previous paragraph of both judgments, that the re-examination
procedure confers no right directly on the persons concerned themselves to be heard by the
Sanctions Committee - the only authority competent to give a decision, on a State’s petition, on

those resolutions set up a procedure enabling the persons concerned to present their case
at any time to the Sanctions Committee for review, through the Member State of their
nationality or that of their residence.

–

99

the resolutions of the Security Council at issue provide for a means of reviewing, after
certain periods, the overall system of sanctions;

–

Referring, in Kadi, paragraph 264, and in Yusuf and Al Barakaat, paragraph 311, to the
‘Guidelines of the [Sanctions] Committee for the conduct of its work’, as adopted by that committee
on 7 November 2002 and amended on 10 April 2003 (‘the Sanctions Committee’s Guidelines’),
and, in Kadi, paragraph 266, and Yusuf and Al Barakaat, paragraph 313, to various resolutions of
the Security Council, the Court of First Instance noted, in those paragraphs, the importance
attached by the Security Council, in so far as possible, to the fundamental rights of the persons
entered in the list, and especially to their right to be heard.

freezing of funds is a temporary precautionary measure which, unlike confiscation, does not
affect the very substance of the right of the persons concerned to property in their financial
assets but only the use thereof;

–
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the measures in question pursue an objective of fundamental public interest for the
international community, that is to say, the campaign against international terrorism, and the
United Nations are entitled to undertake protective action against the activities of terrorist
organisations;

The Court of First Instance observed, moreover, that although the resolutions of the Security
Council concerned and the subsequent regulations that put them into effect in the Community do
not provide for any right of audience for individual persons, they nevertheless set up a mechanism
for the re-examination of individual cases, by providing that the persons concerned may address a
request to the Sanctions Committee, through their national authorities, in order either to be
removed from the summary list or to obtain exemption from the freezing of funds (Kadi, paragraph
262, and Yusuf and Al Barakaat, paragraph 309).

97

First Instance held, in addition, that the freezing of funds did not constitute an arbitrary, inappropriate or
disproportionate interference with the right to private property of the persons concerned and could
not, therefore, be regarded as contrary to jus cogens, having regard to the following facts:

–
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Nor does it fall to the Court to verify that there has been no error of assessment of the facts
and evidence relied on by the Security Council in support of the measures it has taken or,
subject to the limited extent defined in paragraph 282 above, to check indirectly the
appropriateness and proportionality of those measures. It would be impossible to carry out
such a check without trespassing on the Security Council’s prerogatives under Chapter VII of
the Charter of the United Nations in relation to determining, first, whether there exists a
threat to international peace and security and, second, the appropriate measures for
confronting or settling such a threat. Moreover, the question whether an individual or
organisation poses a threat to international peace and security, like the question of what
measures must be adopted vis-à-vis the persons concerned in order to frustrate that threat,
entails a political assessment and value judgments which in principle fall within the exclusive
competence of the authority to which the international community has entrusted primary
responsibility for the maintenance of international peace and security.

It must thus be concluded that, to the extent set out in paragraph 284 above, there is no
judicial remedy available to the applicant, the Security Council not having thought it
advisable to establish an independent international court responsible for ruling, in law and on
the facts, in actions brought against individual decisions taken by the Sanctions Committee.’

284
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In this instance, the Court considers that the limitation of the applicant’s right of access to
a court, as a result of the immunity from jurisdiction enjoyed as a rule, in the domestic legal
order of the Member States of the United Nations, by resolutions of the Security Council
adopted under Chapter VII of the Charter of the United Nations, in accordance with the
relevant principles of international law (in particular Articles 25 and 103 of [that] Charter), is
inherent in that right as it is guaranteed by jus cogens.

Such a limitation is justified both by the nature of the decisions that the Security Council is
led to take under Chapter VII of the Charter of the United Nations and by the legitimate
objective pursued. In the circumstances of this case, the applicant’s interest in having a court

‘288

289

In this respect, the Court of First Instance found as follows in paragraphs 288 to 290 of Kadi,
drawn up in terms essentially identical to those of paragraphs 343 to 345 of Yusuf and Al
Barakaat:

On the other hand, as has already been observed in paragraph 225 above, it is not for the
Court to review indirectly whether the Security Council’s resolutions in question are
themselves compatible with fundamental rights as protected by the Community legal order.

283

105

In this action for annulment, the Court has moreover held that it has jurisdiction to review
the lawfulness of the contested regulation and, indirectly, the lawfulness of the resolutions of
the Security Council at issue, in the light of the higher rules of international law falling within
the ambit of jus cogens, in particular the mandatory prescriptions concerning the universal
protection of the rights of the human person.
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In Kadi, paragraph 268, and Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
held that any such lacuna in the judicial protection available to the applicant is not in itself contrary
to jus cogens.

Giving a decision pursuant to that review, the Court finds that it is not disputed that the
applicant is indeed one of the natural persons entered in the summary list on 19 October
2001.
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The Court also reviews the lawfulness of the contested regulation having regard to the
Security Council’s regulations which that act is supposed to put into effect, in particular from
the viewpoints of procedural and substantive appropriateness, internal consistency and
whether the regulation is proportionate to the resolutions.
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order the Council and/or the Commission to pay the costs in this appeal and those incurred
in the proceedings before the Court of First Instance.

–

order the appellant to pay the costs.

in consequence, reject the appeal; and

–
–

declare that none of the grounds of appeal put forward by the appellant is capable of
impugning the operative part of the judgment in Kadi, and replace the grounds of that
judgment with those proposed in its response;

In Case C-402/05 P the Commission contends that the Court should:

110

–

The Council contends in both cases that the Court should reject the appeal and order the
appellant to pay the costs.

order the Council and the Commission to pay the costs relating to the present appeal and to
the proceedings before the Court of First Instance.

declare the contested regulation null and void, and

–
–

set aside the judgment in Yusuf and Al Barakaat;
–

By its appeal, Al Barakaat claims that the Court should:

declare the contested regulation null and void, and

set aside in whole the judgment in Kadi;

–

–

By his appeal, Mr Kadi claims that the Court should:

Forms of order sought by the parties to the appeal

Consequently the Court of First Instance dismissed the pleas alleging breach of the right to
effective judicial review and, as a result, the actions in their entirety.

Last, the Court considers that, in the absence of an international court having jurisdiction to
ascertain whether acts of the Security Council are lawful, the setting-up of a body such as
the Sanctions Committee and the opportunity, provided for by the legislation, of applying at
any time to that committee in order to have any individual case re-examined, by means of a
procedure involving both the “petitioned government” and the “designating government” …,
constitute another reasonable method of affording adequate protection of the applicant’s
fundamental rights as recognised by jus cogens.’

109
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107
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290

hear his case on its merits is not enough to outweigh the essential public interest in the
maintenance of international peace and security in the face of a threat clearly identified by
the Security Council in accordance with the Charter of the United Nations. In this regard,
special significance must attach to the fact that, far from providing for measures for an
unlimited period of application, the resolutions successively adopted by the Security Council
have always provided a mechanism for re-examining whether it is appropriate to maintain
those measures after 12 or 18 months at most have elapsed …
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112
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order the appellant to pay the costs.

–

set aside that part of the judgments under appeal which deal with the question of jus
cogens, that is to say, paragraphs 226 to 231 of Kadi and paragraphs 277 to 281 of Yusuf
and Al Barakaat.

–

order the appellants to pay the costs;

dismiss the Commission’s contentions in relation to the first ground of each appeal,
upholding the judgments under appeal, and

order the Commission to pay the costs;

in the alternative, if the Court should set aside the judgment under appeal and,
consequently, annul Regulation No 881/2002, order the effects of that regulation to be
maintained, pursuant to Article 231 EC, until a new regulation is adopted replacing it.

–

–

–

–

order the appellants to pay the costs.

–

The grounds of challenge to the judgments under appeal

The Kingdom of the Netherlands, granted leave to intervene in support of the form of order sought
by the Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15
May 2006 (Case C-415/05 P), contends in both cases that the Court should dismiss the appeal,
with the proviso that there should be substitution of the grounds with regard to the scope of the
review of legality or, alternatively, to the question whether norms of jus cogens have been
infringed.

reject the appellants’ appeals, allow the cross-appeal of the United Kingdom and carry out a
substitution of the grounds as regards the part of the judgments under appeal which
concerns jus cogens, and

–

The French Republic, granted leave to intervene in support of the forms of order sought by the
Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15 May
2006 (Case C-415/05 P), contends that the Court should:

reject the appellants’ appeals in their entirety and uphold in their entirety the judgments
under appeal, and

–

The Kingdom of Spain, granted leave to intervene in support of the forms of order sought by the
Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15 May
2006 (Case C-415/05 P), contends that the Court should:

dismiss the appeals, and

–

The United Kingdom has brought a cross-appeal contending that the Court should:

reject the appeal in its entirety, and

–

In Case C-415/05 P the Commission contends that the Court should:
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In its cross-appeal the United Kingdom puts forward a single ground relating to the error of law
allegedly committed by the Court of First Instance in concluding in the judgments under appeal
that it was competent to consider whether the Security Council’s resolutions at issue were
compatible with the rules of jus cogens.

118

That plea falls into three parts.
In the first part Mr Kadi maintains that the Court of First Instance erred in law in ruling that Articles
60 EC and 301 EC could be regarded as constituting a partial legal basis for the contested
regulation. Furthermore, the Court of First Instance did not explain how those provisions, which
can provide a basis only for measures against third countries, could be envisaged, together with
Article 308 EC, as the legal basis of the contested regulation, when the latter contains only
restrictive measures directed against individuals and non-State entities.
In the second part, Mr Kadi asserts that, if Articles 60 EC and 301 EC were nevertheless to be
held to constitute a partial legal basis for the contested regulation, the Court of First Instance erred
in law because it misconstrued Article 301 EC and its function as a ‘bridge’, for that article in no
circumstances includes the power to take measures intended to attain an objective of the EU
Treaty.
In the third part, Mr Kadi argues that the Court of First Instance erred in law by interpreting Article
308 EC in such a way that that article might provide a legal basis for legislation for which the
necessary powers have not been provided in the EC Treaty and which was not necessary in order
to attain one of the Community’s objectives. In Kadi, paragraphs 122 to 134, the Court of First
Instance wrongly assimilated the objectives of the two integrated but separate legal orders
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125

By his first ground of appeal Mr Kadi claims that the Court of First Instance erred in law when it
held, in paragraph 135 of Kadi, that it was possible for the contested regulation to be adopted on
the joint basis of Articles 60 EC, 301 EC and 308 EC.

Arguments of the parties

Concerning the grounds of appeal relating to the legal basis of the contested regulation

The parties and the Advocate General having been heard in this regard, it is appropriate, on
account of the connection between them, to join the present cases for the purposes of the
judgment, in accordance with Article 43 of the Rules of Procedure of the Court.

By order of 13 November 2007 the President of the Court ordered the name of Ahmed Ali Yusuf
to be struck from the Court’s register in response to his abandonment of the appeal that he had
brought jointly with Al Barakaat in Case C-415/05 P.

122

121
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Al Barakaat puts forward three grounds of appeal, the first alleging lack of any legal basis for the
contested regulation, the second infringement of Article 249 EC and the third infringement of
certain of its fundamental rights.

117

Concerning the appeals

Mr Kadi puts forward two grounds of appeal, the first alleging lack of any legal basis for the
contested regulation and the second concerning breach of several rules of international law by the
Court of First Instance and the consequences of that breach as regards the assessment of his
arguments relating to the infringement of certain of his fundamental rights which he pleaded before
the Court of First Instance.

116
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For its part, the United Kingdom maintains that Article 308 EC was used as a means of
supplementing the instrumental powers provided for by Articles 60 EC and 301 EC, those articles
not constituting, therefore, a partial legal basis for the contested regulation. The Kingdom of Spain
raises in essence the same line of argument.

With regard to the second part of that ground of appeal, the Council maintains that the raison
d’être of the bridge provided for in Article 301 EC is precisely to give it the power to adopt
measures intended to attain an objective of the EU Treaty.

The Kingdom of Spain, the French Republic and the United Kingdom maintain that it is Article 308
EC, and not Articles 60 EC and 301 EC, that enabled the adoption of restrictive measures aimed
at individuals and non-State entities, so enlarging the ambit of those two articles.

So far as the third part of Mr Kadi’s first ground of appeal is concerned, the Council argues that
the whole point of the bridge provided by Article 301 EC is, exceptionally, to use those powers
conferred on the Community to impose economic and financial sanctions for the purpose of
attaining an objective of the CFSP, and so of the Union, rather than a Community objective.

The United Kingdom and the Member States intervening in the appeal broadly support that
position.

The United Kingdom clarifies its position by stating that, in its view, the action provided for by the
contested regulation can be regarded as contributing to the attainment, not of an objective of the
Union but of an objective of the Community, namely, the implicit and purely instrumental objective
underlying Articles 60 EC and 301 EC of providing effective means of giving effect, exclusively by
way of coercive economic measures, to acts adopted under the power conferred upon the Union
by Title V of the EU Treaty.

According to that Member State, when attainment of that instrumental objective requires forms of
economic coercion going beyond the powers specifically conferred on the Council by Articles 60
EC and 301 EC, it is appropriate to have recourse to Article 308 EC to supplement those powers.

The Commission, having declared that it had reconsidered its point of view, argues, primarily, that
Articles 60 EC and 301 EC, having regard to their wording and context, constituted in themselves
appropriate and sufficient legal bases for the adoption of the contested regulation.

In this connection the Commission raises the following arguments:

128
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132

133

134

135
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the wording of Article 301 EC is sufficiently broad to cover economic sanctions against
individuals – provided that they are present in or otherwise associated with a third country.

The Council and the French Republic contest the first part of Mr Kadi’s first ground of appeal,
arguing inter alia that the reference to Articles 60 EC and 301 EC in the legal basis of the
contested regulation is warranted by the fact that those provisions enact restrictive measures
whose ambit was to be extended, by means of recourse to Article 308 EC, to persons or non-State
entities that were not, therefore, covered by those two articles.

127

–

Furthermore, such a view is, to his mind, incompatible with the principle of conferred powers laid
down in Article 5 EC. It follows from paragraphs 28 to 35 of Opinion 2/94 of 28 March 1996 (ECR
I-1759) that the fact that an objective is mentioned in the Treaty on European Union cannot make
good the lack of that objective in the list of the objectives of the EC Treaty.

126

constituted by the Union and the Community and thus misinterpreted the limitations of Article 308 EC.
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The Commission maintains that the measures at issue fall within the ambit of the common
commercial policy, having regard to the effect on trade of measures prohibiting the movement of
economic resources, and even that those measures constitute provisions relating to the free
movement of capital, since they involve the prohibition of transferring economic resources to
individuals in third countries.
The Commission also argues that it is clear from Article 56(1) and (2) EC that movements of
capital and payments between the Community and third countries fall within Community
competence, the Member States being able to adopt sanction measures only within the framework
of Article 60(2) EC and not of Article 58(l)(b) EC.
In consequence, the Commission believes that recourse may not be had to Article 308 EC for the
adoption of the contested regulation, since power to act is provided for in Articles 60 EC and 301
EC. The Commission, referring in particular to Case C-94/03 Commission v Council [2006] ECR
I-1, paragraph 35, argues that those articles provide the basis for the main or predominant
component of the contested regulation, in relation to which other components such as the freezing
of the assets of persons who are both nationals of Member States of the Union and associated
with a foreign terrorist group are merely secondary.
Alternatively, the Commission contends that, before resorting to Article 308 EC, it is necessary to
examine the applicability of the articles of the EC Treaty dealing with the common commercial
policy and the free movement of capital and payments.
In the further alternative, it maintains that, if Article 308 EC were to be held to be the legal basis of
the contested regulation, it would be the sole legal basis, for recourse to that provision must be
based on the consideration that action by the Community is necessary in order to attain one of the
objectives of the Community and not, as the Court of First Instance held, the objectives of the EU
Treaty in the sphere of external relations, in this case the CFSP.
The Community objectives involved in this instance are the common commercial policy,
mentioned in Article 3(1)(b) EC, and the free movement of capital, referred to by implication in
Article 3(1)(c) EC, read in conjunction with the relevant provisions of the EC Treaty, namely those
contained in Article 56 EC relating to the free movement of capital to and from third countries. The
measures at issue, producing effects on trade, regardless of the fact that they were adopted in
pursuit of foreign policy objectives, fall within the ambit of those Community objectives.
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Article 301 EC puts in place a procedural bridge between the Community and the Union, but
seeks neither to increase nor to reduce the ambit of Community competence. As a result,
that provision has to be interpreted as broadly as the relevant Community powers.

the fact that similar words are used in Article 41 of the Charter of the United Nations and in
Article 301 EC shows that the authors of that latter provision clearly intended to provide a
platform for the implementation by the Community of all measures adopted by the Security
Council that call for action by the Community;

137

–

–

The expression ‘economic relations’ covers a vast range of activities. Any economic sanction, even
directed at a third country, such as an embargo, directly affects the individuals concerned
and the country only indirectly. The wording of Article 301 EC, especially the term ‘in part’,
does not call for a partial measure to be directed against a particular section of the countries
in question, such as the government. Allowing, as it does, the Community to break off
completely economic relations with all countries, that provision must also authorise it to
interrupt economic relations with a limited number of individuals in a limited number of
countries;
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unlike Article 41 of the Charter of the United Nations, Article 301 EC is specifically
concerned with the interruption of economic relations ‘with one or more third countries’, with
the result that no argument can be drawn from the similarity of the wording of those two
provisions;

Article 301 EC is not just a procedural provision. It institutes a specific legal basis and
procedure and clearly confers material competence upon the Community;

the measures imposed by the contested regulation do not concern commercial relations
between the Community and third countries, and cannot, therefore, rely on the objective of
the common commercial policy;

–

–

–

The Commission’s alternative argument is also challenged by both Mr Kadi and the Kingdom of
Spain and the French Republic.

Recourse to Articles 133 EC or 57(2) EC is not permitted, given that the measures laid down by
the contested regulation do not concern commercial relations with third countries and do not fall
within the category of movements of capital referred to in Article 57(2) EC.

Nor can it be argued that the contested regulation is designed to attain any Community objectives
within the meaning of Article 308 EC. The objective of the free movement of capital is excluded, for
application of the measure freezing funds provided for by that regulation is not capable of giving
rise to any credible and serious danger of divergence between Member States. The objective of
the common commercial policy is not relevant either, given that the freezing of the funds of an
individual in no way linked to the government of a third country does not concern trade with such a
country and does not pursue an objective of commercial policy.

If the submission it principally advances should be accepted, the Commission asks the Court, for
reasons of legal certainty and for the sake of the proper performance of the obligations undertaken
vis-à-vis the United Nations, to consider as definitive the effects of the contested regulation as a
whole, pursuant to Article 231 EC.

In the same situation, the Kingdom of Spain and the French Republic have also made a request
to that effect.

145
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147

148

the Court of First Instance correctly held that those measures do not help to avoid the risk of
obstacles to the free movement of capital and that Article 60(2) EC cannot be used as the
basis for restrictive measures aimed at individuals or entities. That provision concerning only
measures against third countries, the measures at issue could have been adopted only
pursuant to Article 58(1)(b) EC.

unlike the ‘smart’ sanctions in question, a total embargo is essentially directed against the
rulers of a third country on whom such a measure is designed to exert pressure, and only
indirectly against economic operators in the country concerned, so that it cannot be argued
that all sanctions, including embargoes, are primarily directed at individuals;

–

–

it is an extensive interpretation of Articles 60 EC and 301 EC misconstruing the radically
different and new nature of what are known as the ‘smart’ sanctions in question, in that they
are no longer linked to any third country, and a hazardous interpretation, for those articles
were introduced at a time when such a link was a feature of sanctions;

–

Mr Kadi, the Kingdom of Spain, the French Republic and the United Kingdom, contest the view
principally put forward by the Commission, objecting as follows:
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With regard to that second complaint, the United Kingdom too takes the view that it has no
bearing on the appeal brought by Al Barakaat, given that, as held in paragraph 1 of the operative
part of the judgment under appeal, the Court of First Instance found that there was no longer any
need to adjudicate on the legality of Regulation No 467/2001.
As to the rest, the arguments raised by the Kingdom of Spain, the French Republic, the United
Kingdom and the Commission, are, in substance, the same as those raised by those parties in
connection with Mr Kadi’s appeal.
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With regard, first, to the challenges made by Al Barakaat to paragraphs 112, 113, 115 and 116 of
Yusuf and Al Barakaat, it must be held that those paragraphs relate to the legal basis of
Regulation No 467/2001.
Now, that regulation has been repealed and replaced by the contested regulation. Moreover, as
indicated by the Court of First Instance in Yusuf and Al Barakaat, paragraph 77, without challenge
from Al Barakaat in its appeal, the sole object of the action before the Court of First Instance, after

158
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Findings of the Court

Finally, the Council is of the view that the applicant’s complaint concerning the efficiency and
proportionality of the sanctions provided for by that regulation is irrelevant to the issue of the
appropriateness of the legal basis of the regulation.

The Council also argues that the Court of First Instance was entitled to find that recourse to Article
308 EC as an additional legal basis for the contested regulation was justified, given that that article
serves only to enable the extension of the economic and financial sanctions already provided for in
Articles 60 EC and 301 EC to individuals and entities not sufficiently linked to any given third
country.

155

154

The Council counters that the Court of First Instance was right to rule, in paragraph 161 of Yusuf
and Al Barakaat, that, by reason of the bridge supplied by Articles 60 EC and 301 EC, sanctions
laid down on the basis of those provisions, as a result of the adoption of a common position or of a
joint action under the CFSP providing for the interruption or reduction of the economic relations of
the Community with one or more third countries, are intended to attain the CFSP objective pursued
by those acts of the Union.

Second, Al Barakaat criticises the Court of First Instance for finding, in paragraphs 112, 113, 115
and 116 of that judgment, that sanctions decided on against individuals for the purpose of
influencing economic relations with one or more third countries are covered by the provisions of
Articles 60 EC and 301 EC, and that that interpretation is justified both by considerations of
effectiveness and by humanitarian concerns.

152

153

In its view, the Court of First Instance erred in law when it held, in paragraphs 160 and 164 of that
judgment, that Articles 60 EC and 301 EC are not concerned solely with the performance of an
action by the Community but may also concern one of the objectives specifically assigned to the
Union by Article 2 EU, namely, the implementation of the CFSP.

Al Barakaat’s first ground of challenge is that the Court of First Instance held in paragraphs 158 to
170 of Yusuf and Al Barakaat that it was possible for the contested regulation to be adopted on the
joint basis of Articles 60 EC, 301 EC and 308 EC.

In contrast, Mr Kadi objects to those requests, claiming that the contested regulation constitutes a
serious breach of fundamental rights. In any case, an exception must be made for persons who,
like the applicant, have already brought an action against the regulation.
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In point of fact, that expression refers to the possible limitation of the scope ratione materiae or
personae of the measures that might, by definition, be taken under that provision. It has, however,
no effect on the necessary status of the persons to whom those measures might be addressed
and cannot, therefore, warrant extending the application of the measures to such persons who are
in no way linked to the governing regime of a third country and who, by the same token, do not fall
within the ambit of that provision.
The Commission’s argument relating to the similarity of the words used in Article 41 of the Charter
of the United Nations and in Article 301 EC, from which it deduces that the latter provision
constitutes a platform for the implementation by the Community of all measures adopted by the
Security Council that call for action by the Community, cannot succeed either.
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In those circumstances, those claims cannot in any case lead to the setting aside of that judgment
and must therefore be regarded as immaterial.

In any event, the considerations of Yusuf and Al Barakaat to which those claims relate, treated by
the Court of First Instance as premisses of its reasoning with regard to the legal basis of the
contested regulation, are reproduced in later paragraphs of that judgment and in Kadi and will be
examined during the assessment of the grounds of appeal challenging those paragraphs.

There is, therefore, no reason to examine those heads of claim in so far as they relate to the legal
basis of Regulation No 467/2001.

It is appropriate to rule in the second place on the merits of the principal argument put forward by
the Commission, that Articles 60 EC and 301 EC, in the light of their wording and context, are in
themselves an appropriate and sufficient legal base for the contested regulation.

That argument is directed against paragraphs 92 to 97 of Kadi and paragraphs 128 to 133 of
Yusuf and Al Barakaat, in which the Court of First Instance ruled to the contrary.

That argument must be rejected.

The Court of First Instance in fact rightly ruled that, having regard to the wording of Articles 60 EC
and 301 EC, especially to the expressions ‘as regards the third countries concerned’ and ‘with one
or more third countries’ used there, those provisions concern the adoption of measures vis-à-vis
third countries, since that concept may include the rulers of such a country and also individuals
and entities associated with or controlled, directly or indirectly, by them.

The restrictive measures provided for by Resolution 1390 (2002), which the contested regulation
was intended to put into effect, are measures notable for the absence of any link to the governing
regime of a third country. Following the collapse of the Taliban regime, those measures were
aimed directly at Usama bin Laden, the Al-Qaeda network and the persons and entities associated
with them, as they appear in the summary list. They do not, therefore, as such, fall within the ambit
of Articles 60 EC and 301 EC.

To accept the interpretation of Articles 60 EC and 301 EC proposed by the Commission, that it is
enough for the restrictive measures at issue to be directed at persons or entities present in a third
country or associated with one in some other way, would give those provisions an excessively
broad meaning and would fail to take any account at all of the requirement, imposed by their very
wording, that the measures decided on the basis of those provisions must be taken against third
countries.

In addition, the essential purpose and object of the contested regulation is to combat international
terrorism, in particular to cut it off from its financial resources by freezing the economic funds and
resources of persons or entities suspected of involvement in activities linked to terrorism, and not
to affect economic relations between the Community and each of the third countries where those
persons or entities are, always supposing, moreover, that their place of residence is known.

The restrictive measures provided for by Resolution 1390 (2002) and put into effect by the
contested regulation cannot be considered to be measures intended to reduce economic relations
with each of those third countries, or, indeed, with certain Member States of the Community, in
which are to be found persons or entities whose names are included in the list reproduced in
Annex I to that regulation.
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Moreover, that interpretation finds no support in the wording of Article 301 EC, which confers a
material competence on the Community the scope of which is, in theory, autonomous in relation to
that of other Community competences.
It is necessary to examine in the third place the alternative argument raised by the Commission
that, if it was not possible for the contested regulation to be adopted on the sole legal basis of
Articles 60 EC and 301 EC, recourse to Article 308 EC would not be justified, for that latter
provision is, in particular, applicable only if no other provision of the EC Treaty confers the powers
necessary to adopt the measure concerned. The restrictive measures imposed by the contested
regulation fall within the Community’s powers of action, in particular its powers in the sphere of the
common commercial policy and free movement of capital.
In this connection, the Court of First Instance held, in paragraphs 100 of Kadi and 136 of Yusuf
and Al Barakaat, that no specific provision of the EC Treaty provides for the adoption of measures
of the kind laid down in the contested regulation relating to the campaign against international
terrorism and, more particularly, to the imposition of economic and financial sanctions, such as the
freezing of funds, in respect of individuals and entities suspected of contributing to the funding of
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That interpretation of Article 301 EC threatens to reduce the ambit and, therefore, the practical
effect of that provision, for, having regard to its actual wording, the subject of that provision is the
adoption of potentially very diverse measures affecting economic relations with third countries
which, therefore, by necessary inference, must not be limited to spheres falling within other
material powers of the Community such as those in the domain of the common commercial policy
or of the free movement of capital.

The Commission’s argument that Article 301 EC builds a procedural bridge between the
Community and the European Union, so that it must be interpreted as broadly as the relevant
Community competences, including those relating to the common commercial policy and the free
movement of capital, must also be rejected.

What is more, in other respects the ambit of Article 41 of the Charter of the United Nations does
not coincide with that of Article 301 EC, for the first provision enables the adoption of a series of
measures other than those referred to by the second, including measures of a fundamentally
different nature from those intended to interrupt or reduce economic relations with third countries,
such as the breaking off of diplomatic relations.
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Article 301 EC specifically refers to the interruption of economic relations ‘with one or more third
countries’, whereas such an expression is not used in Article 41 of the Charter of the United
Nations.

Nor can the argument supported by the Commission be justified by the expression ‘in part’
appearing in Article 301 EC.

171

Al Barakaat had adjusted its claims for relief and pleas in law to the contested regulation, was
annulment of that latter regulation, in so far as it concerns that applicant.

174
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With regard to its essential purpose and object, as explained in paragraph 169 above, the
contested regulation is intended to combat international terrorism and it provides to that end a
series of restrictive measures of an economic and financial kind, such as freezing the economic
funds and resources of persons or entities suspected of contributing to the funding of international
terrorism.

Having regard to that purpose and object, it cannot be considered that the regulation relates
specifically to international trade in that it is essentially intended to promote, facilitate or govern
trade.

Furthermore, although that regulation may indeed produce effects on international trade, it is
plainly not its purpose to give rise to direct and immediate effects of that nature.

The contested regulation could not, therefore, be based on the powers of the Community in the
sphere of the common commercial policy.

On the other hand, according to the Commission, in so far as the contested regulation prohibits
the transfer of economic resources to individuals in third countries, it falls within the ambit of the
provisions of the EC Treaty on free movement of capital and payments.

That assertion too must be rejected.

With regard, first of all, to Article 57(2) EC, the restrictive measures imposed by the contested
regulation do not fall within one of the categories of measures listed in that provision.

Nor can Article 60(1) EC furnish the basis for the contested regulation, for its ambit is determined
by that of Article 301 EC.

As has earlier been held in paragraph 167 above, that latter provision is not concerned with the
adoption of restrictive measures such as those at issue, which are notable for the absence of any
link to the governing regime of a third country.

As regards, finally, Article 60(2) EC, this provision does not include any Community competence
to that end, given that it does no more than enable the Member States to take, on certain
exceptional grounds, unilateral measures against a third country with regard to capital movements
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Giulia andERSA [2005] ECR I-3785, paragraph 75 and the case-law there cited).

A Community measure falls within the competence in the field of the common commercial policy
provided for in Article 133 EC only if it relates specifically to international trade in that it is
essentially intended to promote, facilitate or govern trade and has direct and immediate effects on
trade in the products concerned (see, inter alia, Case C-347/03 Regione autonoma Friuli-Venezia
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According to the Court’s settled case-law, the choice of legal basis for a Community measure
must rest on objective factors which are amenable to judicial review, including, in particular, the
aim and the content of the measure (see, inter alia, Case C-440/05 Commission v Council [2007]
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ECR I-9097, paragraph 61 and the case-law there cited).

That conclusion must be upheld.
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Likewise, Article 3 EU, referred to by the Court of First Instance in paragraphs 126 to 128 of Kadi
and 162 to 164 of Yusuf and Al Barakaat, in particular its second paragraph, cannot supply a base

In addition, Article 308 EC, being an integral part of an institutional system based on the principle
of conferred powers, cannot serve as a basis for widening the scope of Community powers beyond
the general framework created by the provisions of the EC Treaty as a whole and, in particular, by
those defining the tasks and the activities of the Community (Opinion 2/94, paragraph 30).

Furthermore, the coexistence of the Union and the Community as integrated but separate legal
orders, and the constitutional architecture of the pillars, as intended by the framers of the Treaties
now in force, referred to by the Court of First Instance in paragraphs 120 of Kadi and 156 of Yusuf
and Al Barakaat, constitute considerations of an institutional kind militating against any extension
of the bridge to articles of the EC Treaty other than those with which it explicitly creates a link.

That latter concept, having regard to its clear and precise wording, cannot on any view be
regarded as including the objectives of the CFSP.
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Recourse to that provision demands that the action envisaged should, on the one hand, relate to
the ‘operation of the common market’ and, on the other, be intended to attain ‘one of the objectives
of the Community’.
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With specific regard to Article 308 EC, if the position of the Court of First Instance were to be
accepted, that provision would allow, in the special context of Articles 60 EC and 301 EC, the
adoption of Community measures concerning not one of the objectives of the Community but one
of the objectives under the EU Treaty in the sphere of external relations, including the CFSP.

198

The inevitable conclusion is that such a view runs counter to the very wording of Article 308 EC.

In point of fact, while it is correct to consider, as did the Court of First Instance, that a bridge has
been constructed between the actions of the Community involving economic measures under
Articles 60 EC and 301 EC and the objectives of the EU Treaty in the sphere of external relations,
including the CFSP, neither the wording of the provisions of the EC Treaty nor the structure of the
latter provides any foundation for the view that that bridge extends to other provisions of the EC
Treaty, in particular to Article 308 EC.
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In this regard it must be held that the judgments under appeal are indeed vitiated by an error of
law.

In those paragraphs, the Court of First Instance ruled that it was possible for the contested
regulation to be adopted on the joint basis of Articles 60 EC, 301 EC and 308 EC, on the ground
that, by reason of the bridge explicitly established between Community actions imposing economic
sanctions under Articles 60 EC and 301 EC, on the one hand, and the objectives of the EU Treaty
in the sphere of external relations, on the other, recourse to Article 308 EC in the particular context
envisaged by the two former articles is justified in order to attain such objectives, in this instance
the objective of the CFSP pursued by the contested regulation, that is to say, the campaign
against international terrorism and its funding.
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In the fourth place it is appropriate to examine the claims directed by Mr Kadi, in the second and
third parts of his first ground of appeal, against paragraphs 122 to 135 of Kadi, by Al Barakaat
against paragraphs 158 to 170 of Yusuf and Al Barakaat, and the Commission’s criticisms of those
same paragraphs of the judgments under appeal.
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and payments, subject to the power of the Council to require a Member State to amend or abolish such
measures.

international terrorism, where no connection whatsoever has been established with the governing
regime of a third State, with the result that the first condition for the applicability of Article 301 EC
was satisfied in the case in point.
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The effect of that error in law on the validity of the judgments under appeal will be considered
later, after the evaluation of the other claims raised against the explanations given in those
judgments concerning the possibility of including Article 308 EC in the legal basis of the contested
regulation jointly with Articles 60 EC and 301 EC.

Those other claims may be divided into two categories.

The first category includes, in particular, the first part of Mr Kadi’s first ground of appeal, in which
he argues that the Court of First Instance erred in law when it accepted that it was possible for
Article 308 EC to supplement the legal basis of the contested regulation formed by Articles 60 EC
and 301 EC. In his submission, those two latter articles cannot form the legal basis, even in part, of
the contested regulation because, according to the interpretation given by the Court of First
Instance itself, measures directed against persons or entities in no way linked to the governing
regime of a third country - the only persons to whom the contested regulation is addressed - do
not fall within the ambit of those articles.

That criticism may be compared with that made by the Commission, to the effect that, if it were to
be held that recourse to Article 308 EC could be allowed, it would have to be as the sole legal
basis, and not jointly with Articles 60 EC and 301 EC.

The second category includes the Commission’s criticisms of the Court of First Instance’s
decision, in paragraphs 116 and 121 of Kadi and 152 and 157 of Yusuf and Al Barakaat, that, for
the purposes of the application of Article 308 EC, the objective of the contested regulation, namely,
according to the Court of First Instance, the fight against international terrorism, and more
particularly the imposition of economic and financial sanctions, such as the freezing of funds, in
respect of individuals and entities suspected of contributing to the funding of terrorism, cannot be
made to refer to one of the objects which the EC Treaty entrusts to the Community.

The Commission maintains in this respect that the implementing measures imposed by the
contested regulation in the area of economic and financial sanctions fall, by their very nature,
within the scope of the objects of the Community, that is to say, first, the common commercial
policy and, second, the free movement of capital.

With regard to that first category of claims, it is to be borne in mind that Article 308 EC is designed
to fill the gap where no specific provisions of the Treaty confer on the Community institutions
express or implied powers to act, if such powers appear none the less to be necessary to enable
the Community to carry out its functions with a view to attaining one of the objectives laid down by
the Treaty (Opinion 2/94, paragraph 29).

The Court of First Instance correctly held that Article 308 EC could be included in the legal basis
of the contested regulation, jointly with Articles 60 EC and 301 EC.

The contested regulation, inasmuch as it imposes restrictive measures of an economic and
financial nature, plainly falls within the ambit ratione materiae of Articles 60 EC and 301 EC.

To that extent, the inclusion of those articles in the legal basis of the contested regulation was
therefore justified.

Furthermore, those provisions are part of the extension of a practice based, before the
introduction of Articles 60 EC and 301 EC by the Maastricht Treaty, on Article 113 of the EC Treaty
(now, after amendment, Article 133 EC) (see, to that effect, Case C-70/94 Werner [1995] ECR
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for any widening of Community powers beyond the objects of the Community.
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With regard to the other conditions for the applicability of Article 308 EC, the second category of
claims will now be considered.

218

The objective pursued by the contested regulation may be made to refer to one of the objectives
of the Community for the purpose of Article 308 EC, with the result that the adoption of that
regulation did not amount to disregard of the scope of Community powers stemming from the
provisions of the EC Treaty as a whole.

Contrary to what the Court of First Instance held in paragraphs 116 of Kadi and 152 of Yusuf and
Al Barakaat, that objective can be made to refer to one of the objects which the EC Treaty entrusts
to the Community. The judgments under appeal are therefore vitiated by an error of law on this
point also.
223

225

The objective pursued by the contested regulation is immediately to prevent persons associated
with Usama bin Laden, the Al-Qaeda network or the Taliban from having at their disposal any
financial or economic resources, in order to impede the financing of terrorist activities (Case
C-117/06 Möllendorf and Möllendorf-Niehuus [2007] ECR I-8361, paragraph 63).
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In this regard it may be recalled that, as explained in paragraph 203 above, Article 308 EC, being
an integral part of an institutional system based on the principle of conferred powers, cannot serve
as a basis for widening the scope of Community powers beyond the general framework created by
the provisions of the EC Treaty as a whole.

The United Kingdom takes the view that the purely instrumental specific objective of the contested
regulation, namely, the introduction of coercive economic measures, must be distinguished from
the underlying CFSP objective of maintaining international peace and security. That specific
objective contributes to the implicit Community objective underlying Articles 60 EC and 301 EC,
which is to supply effective means to put into effect, solely by coercive economic measures, acts
adopted under the CFSP.
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That objective falls within the scope of the objectives of the Community for the purpose of Article
308 EC, in particular those relating to the common commercial policy and the free movement of
capital.

220

The Commission maintains that, although Common Position 2002/402, which the contested
regulation is intended to put into effect, pursues the objective of the campaign against international
terrorism, an objective covered by the CFSP, that regulation must be considered to lay down an
implementing measure intended to impose economic and financial sanctions.

The claims in that first category must therefore be rejected as unfounded.
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Since Articles 60 EC and 301 EC do not, however, provide for any express or implied powers of
action to impose such measures on addressees in no way linked to the governing regime of a third
country such as those to whom the contested regulation applies, that lack of power, attributable to
the limited ambit ratione materiae of those provisions, could be made good by having recourse to
Article 308 EC as a legal basis for that regulation in addition to the first two provisions providing a
foundation for that measure from the point of view of its material scope, provided, however, that
the other conditions to which the applicability of Article 308 EC is subject had been satisfied.
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I-3189, paragraphs 8 to 10, and Case C-124/95 Centro-Com [1997] ECR I-81, paragraphs 28 and 29),
which consisted of entrusting to the Community the implementation of actions decided on in the
context of European political cooperation and involving the imposition of restrictive measures of an
economic nature in respect of third countries.
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That objective may be regarded as constituting an objective of the Community for the purpose of
Article 308 EC.

That interpretation is supported by Article 60(2) EC. Although the first paragraph thereof provides
the power, within strict limits, for Member States to take unilateral measures against a third country
with regard to capital movements and payments, that power may, as provided for by that
paragraph, be exercised only so long as Community measures have not been taken pursuant to
paragraph 1 of that article.

Implementing restrictive measures of an economic nature through the use of a Community
instrument does not go beyond the general framework created by the provisions of the EC Treaty
as a whole, because such measures by their very nature offer a link to the operation of the
common market, that link constituting another condition for the application of Article 308 EC, as set
out in paragraph 200 above.

If economic and financial measures such as those imposed by the contested regulation,
consisting of the, in principle generalised, freezing of all the funds and other economic resources
of the persons and entities concerned, were imposed unilaterally by every Member State, the
multiplication of those national measures might well affect the operation of the common market.
Such measures could have a particular effect on trade between Member States, especially with
regard to the movement of capital and payments, and on the exercise by economic operators of
their right of establishment. In addition, they could create distortions of competition, because any
differences between the measures unilaterally taken by the Member States could operate to the
advantage or disadvantage of the competitive position of certain economic operators although
there were no economic reasons for that advantage or disadvantage.

The Council’s statement in the fourth recital in the preamble to the contested regulation that
Community legislation was necessary ‘notably with a view to avoiding distortion of competition’ is
shown, therefore, to be relevant in this connection.

At this point it is appropriate to rule on the effect of the errors of law, recorded in paragraphs 196
and 223 above, on the validity of the judgments under appeal.

It is to be borne in mind that, according to case-law, if the grounds of a judgment of the Court of
First Instance reveal an infringement of Community law but its operative part appears well founded
on other legal grounds the appeal must be dismissed (see, in particular, Case C-167/04 P JCB
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Clearly the conclusion reached by the Court of First Instance in paragraphs 135 of Kadi and 158
of Yusuf and Al Barakaat concerning the legal basis of the contested regulation, that is to say, that
the Council was competent to adopt that regulation on the joint basis of Articles 60 EC, 301 EC
and 308 EC, appears justified on other legal grounds.

Although, as held in paragraphs 196 to 204 above, the inclusion of Article 308 EC in the legal
basis of the contested regulation cannot be justified by the fact that that measure pursued an
objective covered by the CFSP, that provision could nevertheless be held to provide a foundation
for the regulation because, as shown in paragraphs 225 to 231 above, that regulation could
legitimately be regarded as designed to attain an objective of the Community and as, furthermore,
linked to the operation of the common market within the meaning of Article 308 EC. Moreover,
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Service v Commission [2006] ECR I-8935, paragraph 186 and the case-law cited).

Inasmuch as they provide for Community powers to impose restrictive measures of an economic
nature in order to implement actions decided on under the CFSP, Articles 60 EC and 301 EC are
the expression of an implicit underlying objective, namely, that of making it possible to adopt such
measures through the efficient use of a Community instrument.
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Al Barakaat maintains that it is wrong not to consider the person whose funds are frozen as the
addressee of the act concerned, because the implementation of the decision must reasonably be
founded on a legal measure directed against the person in possession of the resources.
What is more, according to that appellant, it is contradictory to state, on the one hand, in
paragraph 112 of Yusuf and Al Barakaat, that the measures at issue were restrictive measures
directly affecting individuals or organisations and, on the other, in paragraph 188 of that judgment,
that those measures were not addressed to those individuals or organisations, but rather
constituted a kind of implementing measure addressed to other persons.
The Kingdom of Spain, the United Kingdom, the Council and the Commission broadly endorse the
analysis of the Court of First Instance.
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The Court of First Instance rightly held in paragraphs 184 to 188 of Yusuf and Al Barakaat that the
fact that the persons and entities who are the subject of the restrictive measures imposed by the
contested regulation are expressly named in Annex I thereto, so that they appear to be directly and
individually concerned by it, within the meaning of the fourth paragraph of Article 230 EC, does not
mean that that act is not of general application within the meaning of the second paragraph of
Article 249 EC or that it is not to be classified as a regulation.
In fact, while it is true that the contested regulation imposes restrictive measures on the persons
and entities whose names appear in the exhaustive list that constitutes Annex I thereto, a list
which is, moreover, regularly amended by the removal or addition of names, so that it is kept in
line with the summary list, the fact remains that the persons to whom it is addressed are
determined in a general and abstract manner.
The contested regulation, like Resolution 1390 (2002) which it is designed to put into effect, lays
down a prohibition, worded exceptionally broadly, of making available funds and economic
resources to those persons or entities (see, to that effect, Möllendorf and Möllendorf-Niehuus,
paragraphs 50 to 55).
As the Court of First Instance quite rightly held in paragraphs 186 and 188 of Yusuf and Al
Barakaat, that prohibition is addressed to whoever might actually hold the funds or economic
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Findings of the Court

By its second ground of appeal Al Barakaat complains that the Court of First Instance held, in
paragraph 188 of Yusuf and Al Barakaat, that the contested regulation satisfies the condition of
general application laid down in Article 249 EC, given that it is addressed in a general and abstract
manner to all persons who might actually hold funds belonging to one or more persons mentioned
in the Annex to the regulation.

Arguments of the parties

Concerning the ground of appeal relating to infringement of Article 249 EC

Accordingly, the grounds of appeal directed against the judgments under appeal inasmuch as by
the latter the Court of First Instance decided that Articles 60 EC, 301 EC and 308 EC constituted
the legal basis of the contested regulation must be dismissed in their entirety as unfounded.
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adding Article 308 EC to the legal basis of the contested regulation enabled the European Parliament to
take part in the decision-making process relating to the measures at issue which are specifically
aimed at individuals whereas, under Articles 60 EC and 301 EC, no role is provided for that
institution.
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In paragraph 60 of that judgment, the Court decided that a transaction such as that registration is
prohibited under Article 2(3) of the contested regulation if, in consequence of that transaction, an
economic resource would be made available to a person entered in that list, which would enable
that person to obtain funds, goods or services.

In the light of the foregoing, Al Barakaat’s ground of appeal relating to infringement of Article 249
EC must also be dismissed as unfounded.
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In the first part of his second ground of appeal, Mr Kadi maintains that inasmuch as the judgment
in Kadi takes a view, first, of the relationships between the United Nations and the members of that
organisation and, second, of the procedure for the application of resolutions of the Security
Council, it is vitiated by errors of law as regards the interpretation of the principles of international
law concerned, which gave rise to other errors of law in the assessment of the pleas in law relating
to breach of certain of the applicant’s specific fundamental rights.

That part contains five claims.

By his first claim, Mr Kadi argues that in paragraphs 183 and 184 of the judgment the Court of
First Instance erred in law in confusing the question of the primacy of the States’ obligations under
the Charter of the United Nations, enshrined in Article 103 thereof, with the related but separate
question of the binding effect of decisions of the Security Council laid down in Article 25 of that
Charter.

By his second claim, Mr Kadi complains that the Court of First Instance erred in law when, in
paragraphs 217 to 225 of that judgment, it took as its premiss that, like obligations under treaty
law, resolutions adopted by virtue of Chapter VII of the Charter of the United Nations must
automatically form part of the sphere of law and competence of the members of the United
Nations.

By the third claim, Mr Kadi alleges that the Court of First Instance erred in law when it held, in
paragraphs 212 to 225 and 283 and 284 of that judgment, that it had no power enabling it to
review the lawfulness of resolutions of the Security Council adopted by virtue of Chapter VII of the
Charter of the United Nations.

By the fourth claim, Mr Kadi maintains that the reasoning of the Court of First Instance in
paragraphs 225 to 232 of that judgment on the subject of jus cogens displays considerable
incoherence, in so far as, if it must prevail, the principle that resolutions of the Security Council
may not be the subject of judicial review and in support of this enjoy immunity from jurisdiction
would have to apply generally, and the matters covered by jus cogens would not then constitute an
exception to that principle.
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The heads of claim concerning the part of the judgments under appeal relating to the limits of the
review by the Community judicature, in the light of fundamental rights, of the internal lawfulness of
the contested regulation

Concerning the grounds of appeal relating to infringement of certain fundamental rights

That is how that prohibition falls to be applied in circumstances such as those of the case giving
rise to the judgment in Möllendorf and Möllendorf-Niehuus, which concerned the question whether
the contested regulation forbids the final registration of the transfer of ownership of real property in
a land register following the conclusion of a contract of sale if one of the purchasers is a natural
person appearing in the list in Annex I to the regulation.
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resources in question.
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Furthermore, he states that that head of claim is not a new ground of appeal but a development of
the fundamental proposition, raised in the notice of appeal, that the Community is bound, when it
decides to act by legislative means to give effect to a resolution of the Security Council, to ensure,
as a condition of the lawfulness of the legislation it intends thus to introduce, that that legislation
should observe the minimum criteria in the field of human rights.
By the first part of its third ground of appeal, Al Barakaat criticises the Court of First Instance’s
preliminary observations in Yusuf and Al Barakaat on the relationship between the international
legal order under the United Nations and the domestic legal order or the Community legal order
and on the extent of the review of lawfulness which the Court of First Instance had to carry out.
A resolution of the Security Council, binding per se in public international law, can have legal
effect vis-à-vis persons in a State only if it has been implemented in accordance with the law in
force.
In this appellant’s view, there are no legal grounds for inferring the existence of special treatment
or of an exception with regard to implementation of resolutions of the Security Council to the effect
that a Community regulation intended to carry out such implementation need not accord with
Community rules on the adoption of regulations.
Conversely, the French Republic, the Kingdom of the Netherlands, the United Kingdom and the
Council approve, in essence, the analysis made in that connection by the Court of First Instance in
the judgments under appeal and endorse the conclusion drawn therefrom that, so far as concerns
the internal lawfulness of the contested regulation, the latter, inasmuch as it puts into effect
resolutions adopted by the Security Council pursuant to Chapter VII of the Charter of the United
Nations, in principle escapes all review by the Community judicature, even concerning observance
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So long as the law of the United Nations offers no adequate protection for those whose claim that
their fundamental rights have been infringed, there must be a review of the measures adopted by
the Community in order to give effect to resolutions of the Security Council. According to Mr Kadi,
the re-examination procedure before the Sanctions Committee, based on diplomatic protection,
does not afford protection of human rights equivalent to that guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4
November 1950 (‘the ECHR’), as demanded by the European Court of Human Rights in
Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland of 30 June 2005, Reports of
Judgments and Decisions 2005-VI, § 155.
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Mr Kadi submits that that line of argument, an alternative to the arguments based on international
law, is raised in case the Court should hold that there is a conflict between the objectives of faithful
implementation of resolutions of the Security Council and the principles of due process or judicial
protection.

In his reply, referring to Bosphorus, Mr Kadi maintains, in addition, that Community law requires
all Community legislative measures to be subject to the judicial review carried out by the Court,
which also concerns observance of fundamental rights, even if the origin of the measure in
question is an act of international law such as a resolution of the Security Council.
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By the fifth claim, Mr Kadi argues that the fact that the Security Council has not established an
independent international court responsible for ruling, in law and on the facts, on actions brought
against individual decisions taken by the Sanctions Committee, does not mean that the Member
States have no lawful power, by adopting reasonable measures, to improve the finding of facts
underlying the imposition of sanctions and the identification of the persons affected by them, or
that the Member States are prohibited from creating an appropriate legal remedy by reason of the
latitude they enjoy in the performance of their obligations.
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The Commission takes the view that, given that, according to Article 24(2) of the Charter of the
United Nations, the Security Council is bound by the purposes and principles of the United
Nations, including, according to Article 1(3) of the Charter, the development of human rights and
their promotion, an act adopted by that body in breach of human rights, including the fundamental
rights of the individuals at issue, might be regarded as having been adopted ultra vires and,
therefore, as not binding on the Community.

In the Commission’s view, however, the Court of First Instance was right to hold that the
Community judicature cannot in principle review the validity of a resolution of the Security Council
in the light of the purposes and principles of the United Nations.

If, nevertheless, the Court were to accept that it could carry out such a review, the Commission
argues that the Court, as the judicature of an international organisation other than the United
Nations, could express itself on this question only if the breach of human rights was particularly
flagrant and glaring, referring here to Racke.
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The United Kingdom has brought a cross-appeal in this connection, seeking to have set aside the
parts of the judgments under appeal dealing with jus cogens, viz., paragraphs 226 to 231 of Kadi
and 277 to 281 of Yusuf and Al Barakaat.
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The Commission maintains that two reasons may justify not giving effect to an obligation to
implement resolutions of the Security Council such as those at issue, whose strict terms leave the
Community authorities no discretion in their implementation; they are, first, the case in which the
resolution concerned is contrary to jus cogens and, second, the case in which that resolution falls
outside the ambit of or violates the purposes and principles of the United Nations and was
therefore adopted ultra vires.

A norm may be classified as jus cogens only when no derogation from it is possible. The rights
invoked in the cases in point – the right to a fair hearing and the fight to respect for property – are,
however, subject to limitations and exceptions.
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Further, the French Republic, the Kingdom of the Netherlands, the United Kingdom and the
Commission consider that the Court of First Instance erred in law when it ruled that the
fundamental rights at issue in these cases fell within the scope of jus cogens.
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For their part, the French Republic and the Kingdom of the Netherlands suggest that the Court
should undertake a replacement of grounds, claiming that Mr Kadi’s and Al Barakaat’s pleas in law
relating to jus cogens should be dismissed by reason of the absolute lack of jurisdiction of the
Community judicature to carry out any review of resolutions of the Security Council, even in the
light of jus cogens.

They argue that the judgments under appeal, by allowing an exception in that regard, but without
identifying its legal basis, in particular under the provisions of the Treaty, are inconsistent,
inasmuch as the arguments excluding in a general manner the exercise of judicial review by the
Community judicature of resolutions of the Security Council also militate against the recognition of
powers to carry out such a review solely in the light of jus cogens.
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However, unlike the Court of First Instance, those parties take the view that no review of the
internal lawfulness of resolutions of the Security Council may be carried out by the Community
judicature. They therefore complain that the Court of First Instance decided that such review was
possible in the light of jus cogens.
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of fundamental rights, and so for that reason enjoys immunity from jurisdiction.
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In addition, the United Kingdom is of the view that Mr Kadi’s arguments that the lawfulness of any
legislation adopted by the Community institutions in order to give effect to a resolution of the
Security Council remains subject, by virtue of Community law, to full review by the Court,
regardless of its origin, constitute a new ground of appeal because they were put forward for the
first time in that appellant’s reply. That Member State submits that in accordance with Articles 42
(2) and 118 of the Rules of Procedure, those arguments must therefore be rejected.
In the alternative, the United Kingdom maintains that the special status of resolutions adopted
under Chapter VII of the Charter of the United Nations, as a result of the interaction of Articles 25,
48 and 103 of that Charter, recognised by Article 297 EC, implies that action taken by a Member
State to perform its obligations with a view to maintaining international peace and security is
protected against any action founded on Community law. The primacy of those obligations clearly
extends to principles of Community law of a constitutional nature.
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In point of fact, as Mr Kadi has stated, that is an additional argument supplementing the ground of
appeal set out earlier, at least implicitly, in the notice of appeal and closely connected to that
ground, to the effect that the Community, when giving effect to a resolution of the Security Council,
was bound to ensure, as a condition of the lawfulness of the legislation it intended thus to
introduce, that that legislation should observe the minimum criteria in the field of human rights
(see, to that effect, inter alia, the order in Case C-430/00 P Dürbeck v Commission [2001] ECR
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The Court will now consider the heads of claim in which the appellants complain that the Court of
First Instance, in essence, held that it followed from the principles governing the relationship
between the international legal order under the United Nations and the Community legal order that
the contested regulation, since it is designed to give effect to a resolution adopted by the Security

I-8547, paragraph 17).

Before addressing the substance of the question, the Court finds it necessary to reject the
objection of inadmissibility raised by the United Kingdom in respect of the line of argument put
forward by Mr Kadi in his reply, to the effect that the lawfulness of any legislation adopted by the
Community institutions, including an act intended to give effect to a resolution of the Security
Council remains subject, by virtue of Community law, to full review by the Court, regardless of its
origin.
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Findings of the Court

That Member State maintains that, in Bosphorus, the Court did not declare that it had jurisdiction
to determine the validity of a regulation intended to give effect to a resolution of the Security
Council adopted under Chapter VII of the Charter of the United Nations, but did no more than
interpret the regulation concerned for the purpose of determining whether a measure laid down by
that regulation had to be applied by the authorities of a Member State in a given case. The French
Republic essentially agrees with that interpretation of Bosphorus.

With regard to the guidance given in Bosphorus, the Commission maintains that, in contrast to the
case giving rise to that judgment, the question of the lawfulness and possible nullity of the
resolution in question could arise with regard to the contested regulation if the Court were to rule
that the Community may not implement a binding resolution of the Security Council because the
standards applied by that body in the sphere of human rights, especially in respect of the right to
be heard, are insufficient.
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That is not, in the Commission’s view, the case here, owing to the existence of the re-examination
procedure before the Sanctions Committee and because it must be supposed that the Security
Council had weighed the requirements of international security at issue against the fundamental
rights concerned.
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It follows from all those considerations that the obligations imposed by an international agreement
cannot have the effect of prejudicing the constitutional principles of the EC Treaty, which include
the principle that all Community acts must respect fundamental rights, that respect constituting a
condition of their lawfulness which it is for the Court to review in the framework of the complete
system of legal remedies established by the Treaty.

In this regard it must be emphasised that, in circumstances such as those of these cases, the
review of lawfulness thus to be ensured by the Community judicature applies to the Community act
intended to give effect to the international agreement at issue, and not to the latter as such.

With more particular regard to a Community act which, like the contested regulation, is intended to
give effect to a resolution adopted by the Security Council under Chapter VII of the Charter of the
United Nations, it is not, therefore, for the Community judicature, under the exclusive jurisdiction
provided for by Article 220 EC, to review the lawfulness of such a resolution adopted by an
international body, even if that review were to be limited to examination of the compatibility of that
resolution with jus cogens.

However, any judgment given by the Community judicature deciding that a Community measure
intended to give effect to such a resolution is contrary to a higher rule of law in the Community
legal order would not entail any challenge to the primacy of that resolution in international law.

The Court has thus previously annulled a decision of the Council approving an international
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I-5659, paragraph 73 and case-law cited).

It is also clear from the case-law that respect for human rights is a condition of the lawfulness of
Community acts (Opinion 2/94, paragraph 34) and that measures incompatible with respect for
human rights are not acceptable in the Community (Case C-112/00 Schmidberger [2003] ECR

and Others [2007] ECR I-5305, paragraph 29 and case-law cited).

In addition, according to settled case-law, fundamental rights form an integral part of the general
principles of law whose observance the Court ensures. For that purpose, the Court draws
inspiration from the constitutional traditions common to the Member States and from the guidelines
supplied by international instruments for the protection of human rights on which the Member
States have collaborated or to which they are signatories. In that regard, the ECHR has special
significance (see, inter alia, Case C-305/05 Ordre des barreaux francophones et germanophone
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It is also to be recalled that an international agreement cannot affect the allocation of powers
fixed by the Treaties or, consequently, the autonomy of the Community legal system, observance
of which is ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220
EC, jurisdiction that the Court has, moreover, already held to form part of the very foundations of
the Community (see, to that effect, Opinion 1/91 [1991] ECR I-6079, paragraphs 35 and 71, and
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Case C-459/03 Commission v Ireland [2006] ECR I-4635, paragraph 123 and case-law cited).

In this connection it is to be borne in mind that the Community is based on the rule of law,
inasmuch as neither its Member States nor its institutions can avoid review of the conformity of
their acts with the basic constitutional charter, the EC Treaty, which established a complete system
of legal remedies and procedures designed to enable the Court of Justice to review the legality of
acts of the institutions (Case 294/83 Les Verts v Parliament [1986] ECR 1339, paragraph 23).

It must therefore be considered whether, as the Court of First Instance held, as a result of the
principles governing the relationship between the international legal order under the United
Nations and the Community legal order, any judicial review of the internal lawfulness of the
contested regulation in the light of fundamental freedoms is in principle excluded, notwithstanding
the fact that, as is clear from the decisions referred to in paragraphs 281 to 284 above, such
review is a constitutional guarantee forming part of the very foundations of the Community.
In this respect it is first to be borne in mind that the European Community must respect
international law in the exercise of its powers (Poulsen and Diva Navigation, paragraph 9, and
Racke, paragraph 45), the Court having in addition stated, in the same paragraph of the first of
those judgments, that a measure adopted by virtue of those powers must be interpreted, and its
scope limited, in the light of the relevant rules of international law.
Moreover, the Court has held that the powers of the Community provided for by Articles 177 EC to
181 EC in the sphere of cooperation and development must be exercised in observance of the
undertakings given in the context of the United Nations and other international organisations (Case
C-91/05 Commission v Council [2008] ECR I-0000, paragraph 65 and case-law cited).
Observance of the undertakings given in the context of the United Nations is required just as
much in the sphere of the maintenance of international peace and security when the Community
gives effect, by means of the adoption of Community measures taken on the basis of Articles 60
EC and 301 EC, to resolutions adopted by the Security Council under Chapter VII of the Charter of
the United Nations.
In the exercise of that latter power it is necessary for the Community to attach special importance
to the fact that, in accordance with Article 24 of the Charter of the United Nations, the adoption by
the Security Council of resolutions under Chapter VII of the Charter constitutes the exercise of the
primary responsibility with which that international body is invested for the maintenance of peace
and security at the global level, a responsibility which, under Chapter VII, includes the power to
determine what and who poses a threat to international peace and security and to take the
measures necessary to maintain or restore them.
Next, it is to be noted that the powers provided for in Articles 60 EC and 301 EC may be
exercised only in pursuance of the adoption of a common position or joint action by virtue of the
provisions of the EC Treaty relating to the CFSP which provides for action by the Community.
Although, because of the adoption of such an act, the Community is bound to take, under the EC
Treaty, the measures necessitated by that act, that obligation means, when the object is to
implement a resolution of the Security Council adopted under Chapter VII of the Charter of the
United Nations, that in drawing up those measures the Community is to take due account of the
terms and objectives of the resolution concerned and of the relevant obligations under the Charter
of the United Nations relating to such implementation.
Furthermore, the Court has previously held that, for the purposes of the interpretation of the
contested regulation, account must also be taken of the wording and purpose of Resolution
1390 (2002) which that regulation, according to the fourth recital in the preamble thereto, is
designed to implement (Möllendorf and Möllendorf-Niehuus, paragraph 54 and case-law cited).
It must however be noted that the Charter of the United Nations does not impose the choice of a
particular model for the implementation of resolutions adopted by the Security Council under
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agreement after considering the internal lawfulness of the decision in the light of the agreement in
question and finding a breach of a general principle of Community law, in that instance the general
principle of non-discrimination (Case C-122/95 Germany v Council [1998] ECR I-973).

Council under Chapter VII of the Charter of the United Nations affording no latitude in that respect, could
not be subject to judicial review of its internal lawfulness, save with regard to its compatibility with
the norms of jus cogens, and therefore to that extent enjoyed immunity from jurisdiction.
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Admittedly, the Court has previously recognised that Article 234 of the EC Treaty (now, after
amendment, Article 307 EC) could, if the conditions for application have been satisfied, allow
derogations even from primary law, for example from Article 113 of the EC Treaty on the common
commercial policy (see, to that effect, Centro-Com, paragraphs 56 to 61).

It is true also that Article 297 EC implicitly permits obstacles to the operation of the common
market when they are caused by measures taken by a Member State to carry out the international
obligations it has accepted for the purpose of maintaining international peace and security.

Those provisions cannot, however, be understood to authorise any derogation from the principles
of liberty, democracy and respect for human rights and fundamental freedoms enshrined in Article
6(1) EU as a foundation of the Union.

Article 307 EC may in no circumstances permit any challenge to the principles that form part of
the very foundations of the Community legal order, one of which is the protection of fundamental
rights, including the review by the Community judicature of the lawfulness of Community measures
as regards their consistency with those fundamental rights.

Nor can an immunity from jurisdiction for the contested regulation with regard to the review of its
compatibility with fundamental rights, arising from the alleged absolute primacy of the resolutions
of the Security Council to which that measure is designed to give effect, find any basis in the place
that obligations under the Charter of the United Nations would occupy in the hierarchy of norms
within the Community legal order if those obligations were to be classified in that hierarchy.

Article 300(7) EC provides that agreements concluded under the conditions set out in that article
are to be binding on the institutions of the Community and on Member States.

Thus, by virtue of that provision, supposing it to be applicable to the Charter of the United Nations,
the latter would have primacy over acts of secondary Community law (see, to that effect, Case
C-308/06 Intertanko and Others [2008] ECR I-0000, paragraph 42 and case-law cited).

That primacy at the level of Community law would not, however, extend to primary law, in
particular to the general principles of which fundamental rights form part.

That interpretation is supported by Article 300(6) EC, which provides that an international
agreement may not enter into force if the Court has delivered an adverse opinion on its
compatibility with the EC Treaty, unless the latter has previously been amended.

301

302

303

304

305

306

307

308

309

In addition and in any event, the question of the Court’s jurisdiction to rule on the lawfulness of the
contested regulation has arisen in fundamentally different circumstances.
As noted above in paragraphs 281 to 284, the review by the Court of the validity of any
Community measure in the light of fundamental rights must be considered to be the expression, in
a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty
as an autonomous legal system which is not to be prejudiced by an international agreement.
The question of the Court’s jurisdiction arises in the context of the internal and autonomous legal
order of the Community, within whose ambit the contested regulation falls and in which the Court
has jurisdiction to review the validity of Community measures in the light of fundamental rights.
It has in addition been maintained that, having regard to the deference required of the Community
institutions vis-à-vis the institutions of the United Nations, the Court must forgo the exercise of any
review of the lawfulness of the contested regulation in the light of fundamental rights, even if such
review were possible, given that, under the system of sanctions set up by the United Nations,
having particular regard to the re-examination procedure which has recently been significantly
improved by various resolutions of the Security Council, fundamental rights are adequately
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In the instant case it must be declared that the contested regulation cannot be considered to be
an act directly attributable to the United Nations as an action of one of its subsidiary organs
created under Chapter VII of the Charter of the United Nations or an action falling within the
exercise of powers lawfully delegated by the Security Council pursuant to that chapter.

By contrast, in paragraph 151 of Behrami and Behrami v. France and Saramati v. France,
Germany and Norway, the European Court of Human Rights stated that in the case leading to its
judgment in Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland, concerning a
seizure measure carried out by the authorities of the respondent State on its territory following a
decision by one of its ministers, it had recognised its competence, notably ratione personae, vis-àvis the respondent State, despite the fact that the source of the contested measure was a
Community regulation taken, in its turn, pursuant to a resolution of the Security Council.
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While, in certain cases before it the European Court of Human Rights has declined jurisdiction
ratione personae, those cases involved actions directly attributable to the United Nations as an
organisation of universal jurisdiction fulfilling its imperative collective security objective, in particular
actions of a subsidiary organ of the UN created under Chapter VII of the Charter of the United
Nations or actions falling within the exercise of powers lawfully delegated by the Security Council
pursuant to that chapter, and not actions ascribable to the respondent States before that court,
those actions not, moreover, having taken place in the territory of those States and not resulting
from any decision of the authorities of those States.
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What is more, such immunity from jurisdiction for a Community measure like the contested
regulation, as a corollary of the principle of the primacy at the level of international law of
obligations under the Charter of the United Nations, especially those relating to the implementation
of resolutions of the Security Council adopted under Chapter VII of the Charter, cannot find a basis
in the EC Treaty.
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In this respect, it is to be found that, as the European Court of Human Rights itself has noted,
there exists a fundamental difference between the nature of the measures concerned by those
decisions, with regard to which that court declined jurisdiction to carry out a review of consistency
with the ECHR, and the nature of other measures with regard to which its jurisdiction would seem
to be unquestionable (see Behrami and Behrami v. France and Saramati v. France, Germany and
Norway of 2 May 2007, not yet published in the Reports of Judgments and Decisions, §151).
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It follows from all those considerations that it is not a consequence of the principles governing the
international legal order under the United Nations that any judicial review of the internal lawfulness
of the contested regulation in the light of fundamental freedoms is excluded by virtue of the fact
that that measure is intended to give effect to a resolution of the Security Council adopted under
Chapter VII of the Charter of the United Nations.

It has however been maintained before the Court, in particular at the hearing, that the Community
judicature ought, like the European Court of Human Rights, which in several recent decisions has
declined jurisdiction to review the compatibility of certain measures taken in the implementing of
resolutions adopted by the Security Council under Chapter VII of the Charter of the United Nations,
to refrain from reviewing the lawfulness of the contested regulation in the light of fundamental
freedoms, because that regulation is also intended to give effect to such resolutions.
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Chapter VII of the Charter, since they are to be given effect in accordance with the procedure applicable
in that respect in the domestic legal order of each Member of the United Nations. The Charter of
the United Nations leaves the Members of the United Nations a free choice among the various
possible models for transposition of those resolutions into their domestic legal order.
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It follows that there is no longer any need to examine the heads of claim directed against that part
of the judgments under appeal relating to review of the contested regulation in the light of the rules
of international law falling within the ambit of jus cogens and that it is, therefore, no longer
necessary to examine the United Kingdom’s cross-appeal on this point either.
Furthermore, given that in the latter part of the judgments under appeal, relating to the specific
fundamental rights invoked by the appellants, the Court of First Instance confined itself to
examining the lawfulness of the contested regulation in the light of those rules alone, when it was
its duty to carry out an examination, in principle a full examination, in the light of the fundamental
rights forming part of the general principles of Community law, the latter part of those judgments
must also be set aside.
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In this connection it may be observed, first of all, that if in fact, as a result of the Security Council’s
adoption of various resolutions, amendments have been made to the system of restrictive
measures set up by the United Nations with regard both to entry in the summary list and to
removal from it [see, in particular, Resolutions 1730 (2006) of 19 December 2006, and 1735
(2006) of 22 December 2006], those amendments were made after the contested regulation had
been adopted so that, in principle, they cannot be taken into consideration in these appeals.

In any event, the existence, within that United Nations system, of the re-examination procedure
before the Sanctions Committee, even having regard to the amendments recently made to it,
cannot give rise to generalised immunity from jurisdiction within the internal legal order of the
Community.

Indeed, such immunity, constituting a significant derogation from the scheme of judicial protection
of fundamental rights laid down by the EC Treaty, appears unjustified, for clearly that reexamination procedure does not offer the guarantees of judicial protection.

In that regard, although it is now open to any person or entity to approach the Sanctions
Committee directly, submitting a request to be removed from the summary list at what is called the
‘focal’ point, the fact remains that the procedure before that Committee is still in essence
diplomatic and intergovernmental, the persons or entities concerned having no real opportunity of
asserting their rights and that committee taking its decisions by consensus, each of its members
having a right of veto.

The Guidelines of the Sanctions Committee, as last amended on 12 February 2007, make it plain
that an applicant submitting a request for removal from the list may in no way assert his rights
himself during the procedure before the Sanctions Committee or be represented for that purpose,
the Government of his State of residence or of citizenship alone having the right to submit
observations on that request.

Moreover, those Guidelines do not require the Sanctions Committee to communicate to the
applicant the reasons and evidence justifying his appearance in the summary list or to give him
access, even restricted, to that information. Last, if that Committee rejects the request for removal
from the list, it is under no obligation to give reasons.

It follows from the foregoing that the Community judicature must, in accordance with the powers
conferred on it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of
all Community acts in the light of the fundamental rights forming an integral part of the general
principles of Community law, including review of Community measures which, like the contested
regulation, are designed to give effect to the resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations.

The Court of First Instance erred in law, therefore, when it held, in paragraphs 212 to 231 of Kadi
and 263 to 282 of Yusuf and Al Barakaat, that it followed from the principles governing the
relationship between the international legal order under the United Nations and the Community
legal order that the contested regulation, since it is designed to give effect to a resolution adopted
by the Security Council under Chapter VII of the Charter of the United Nations affording no latitude
in that respect, must enjoy immunity from jurisdiction so far as concerns its internal lawfulness
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In this regard, in the light of the actual circumstances surrounding the inclusion of the appellants’
names in the list of persons and entities covered by the restrictive measures contained in Annex I
to the contested regulation, it must be held that the rights of the defence, in particular the right to
be heard, and the right to effective judicial review of those rights, were patently not respected.
According to settled case-law, the principle of effective judicial protection is a general principle of
Community law stemming from the constitutional traditions common to the Member States, which
has been enshrined in Articles 6 and 13 of the ECHR, this principle having furthermore been
reaffirmed by Article 47 of the Charter of fundamental rights of the European Union, proclaimed on
7 December 2000 in Nice (OJ 2000 C 364, p. 1) (see, to this effect, Case C-432/05 Unibet [2007]
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It is appropriate to examine, first, the claims made by Mr Kadi and Al Barakaat with regard to the
breach of the rights of the defence, in particular the right to be heard, and of the right to effective
judicial review, caused by the measures for the freezing of funds as they were imposed on the
appellants by the contested regulation.
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ECR I-5425, paragraphs 462 and 463), it must be held in this instance that the effectiveness of
judicial review, which it must be possible to apply to the lawfulness of the grounds on which, in
these cases, the name of a person or entity is included in the list forming Annex I to the contested
regulation and leading to the imposition on those persons or entities of a body of restrictive

C-205/02 P to C-208/02 P and C-213/02 P Dansk Rørindustri and Others v Commission [2005]

In addition, having regard to the Court’s case-law in other fields (see, inter alia, Case 222/86
Heylens and Others [1987] ECR 4097, paragraph 15, and Joined Cases C-189/02 P, C-202/02 P,

ECR I-2271, paragraph 37).

In the circumstances, the Court considers that the actions for annulment of the contested
regulation brought by the appellants are ready for judgment and that it is necessary to give final
judgment in them.

As provided in the second sentence of the first paragraph of Article 61 of the Statute of the Court
of Justice, the latter, when it quashes the decision of the Court of First Instance, may give final
judgment in the matter where the state of proceedings so permits.
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The appellants’ grounds of appeal are therefore well founded on that point, with the result that the
judgments under appeal must be set aside in this respect.
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According to the Commission, so long as under that system of sanctions the individuals or entities
concerned have an acceptable opportunity to be heard through a mechanism of administrative
review forming part of the United Nations legal system, the Court must not intervene in any way
whatsoever.
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Concerning the actions before the Court of First Instance

save with regard to its compatibility with the norms of jus cogens.
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In addition, with regard to a Community measure intended to give effect to a resolution adopted
by the Security Council in connection with the fight against terrorism, overriding considerations to
do with safety or the conduct of the international relations of the Community and of its Member
States may militate against the communication of certain matters to the persons concerned and,
therefore, against their being heard on those matters.

However, that does not mean, with regard to the principle of effective judicial protection, that
restrictive measures such as those imposed by the contested regulation escape all review by the
Community judicature once it has been claimed that the act laying them down concerns national
security and terrorism.

In such a case, it is none the less the task of the Community judicature to apply, in the course of
the judicial review it carries out, techniques which accommodate, on the one hand, legitimate
security concerns about the nature and sources of information taken into account in the adoption
of the act concerned and, on the other, the need to accord the individual a sufficient measure of
procedural justice (see, to that effect, the judgment of the European Court of Human Rights in
Chahal v. United Kingdom of 15 November 1996, Reports of Judgments and Decisions 1996-V, §
131).

In the circumstances, the inevitable conclusion is, first of all, that neither the contested regulation
nor Common Position 2002/402 to which the former refers provides for a procedure for
communicating the evidence justifying the inclusion of the names of the persons concerned in
Annex I to that regulation and for hearing those persons, either at the same time as that inclusion
or later.
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It must, therefore, be held that the contested regulation, in so far as it concerns the appellants,
was adopted without any guarantee being given as to the communication of the inculpatory
evidence against them or as to their being heard in that connection, so that it must be found that
that regulation was adopted according to a procedure in which the appellants’ rights of defence
were not observed, which has had the further consequence that the principle of effective judicial
protection has been infringed.
It follows from all the foregoing considerations that the pleas in law raised by Mr Kadi and Al
Barakaat in support of their actions for annulment of the contested regulation and alleging breach
of their rights of defence, especially the right to be heard, and of the principle of effective judicial
protection, are well founded.
Second, the Court will now examine the plea raised by Mr Kadi with regard to breach of the right
to respect for property entailed by the freezing measures imposed on him by virtue of the
contested regulation.
According to settled case-law, the right to property is one of the general principles of Community
law. It is not, however, absolute, but must be viewed in relation to its function in society.
Consequently, the exercise of the right to property may be restricted, provided that those
restrictions in fact correspond to objectives of public interest pursued by the Community and do not
constitute, in relation to the aim pursued, a disproportionate and intolerable interference, impairing
the very substance of the right so guaranteed (see, in particular, Regione autonoma Friuli-Venezia
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In order to attain the objective pursued by that regulation, such measures must, by their very
nature, take advantage of a surprise effect and, as the Court has previously stated, apply with
immediate effect (Möllendorf and Möllendorf-Niehuus, paragraph 63).
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The Court cannot, therefore, do other than find that it is not able to undertake the review of the
lawfulness of the contested regulation in so far as it concerns the appellants, with the result that it
must be held that, for that reason too, the fundamental right to an effective legal remedy which
they enjoy has not, in the circumstances, been observed.

As the Court of First Instance stated in paragraph 308 of Yusuf and Al Barakaat, such prior
communication would be liable to jeopardise the effectiveness of the freezing of funds and
resources imposed by that regulation.
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In addition, given the failure to inform them of the evidence adduced against them and having
regard to the relationship, referred to in paragraphs 336 and 337 above, between the rights of the
defence and the right to an effective legal remedy, the appellants were also unable to defend their
rights with regard to that evidence in satisfactory conditions before the Community judicature, with
the result that it must be held that their right to an effective legal remedy has also been infringed.

349

So far as concerns the rights of the defence, in particular the right to be heard, with regard to
restrictive measures such as those imposed by the contested regulation, the Community
authorities cannot be required to communicate those grounds before the name of a person or
entity is entered in that list for the first time.
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Nor were the Community authorities bound to hear the appellants before their names were
included for the first time in the list set out in Annex I to that regulation, for reasons also connected
to the objective pursued by the contested regulation and to the effectiveness of the measures
provided by the latter.

Because the Council neither communicated to the appellants the evidence used against them to
justify the restrictive measures imposed on them nor afforded them the right to be informed of that
evidence within a reasonable period after those measures were enacted, the appellants were not
in a position to make their point of view in that respect known to advantage. Therefore, the
appellants’ rights of defence, in particular the right to be heard, were not respected.
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It is not indeed denied that no information was supplied in that connection to the appellants,
whether in Regulation No 467/2001 as amended by Regulations Nos 2062/2001 and 2199/2001,
their names being mentioned for the first time in a list of persons, entities or bodies to whom and to
which a measure freezing funds applies, in the contested regulation or at some later stage.
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Observance of that obligation to communicate the grounds is necessary both to enable the
persons to whom restrictive measures are addressed to defend their rights in the best possible
conditions and to decide, with full knowledge of the relevant facts, whether there is any point in
their applying to the Community judicature (see, to that effect, Heylens and Others, paragraph 15),
and to put the latter fully in a position in which it may carry out the review of the lawfulness of the
Community measure in question which is its duty under the EC Treaty.
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Last, it must be stated that that infringement has not been remedied in the course of these
actions. Indeed, given that, according to the fundamental position adopted by the Council, no
evidence of that kind may be the subject of investigation by the Community judicature, the Council
has adduced no evidence to that effect.

It has next to be pointed out that the Council at no time informed the appellants of the evidence
adduced against them that allegedly justified the inclusion of their names for the first time in Annex
I to the contested regulation and, consequently, the imposition of the restrictive measures laid
down by the latter.
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measures, means that the Community authority in question is bound to communicate those grounds to
the person or entity concerned, so far as possible, either when that inclusion is decided on or, at
the very least, as swiftly as possible after that decision in order to enable those persons or entities
to exercise, within the periods prescribed, their right to bring an action.
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In the case in point, the restrictive measures laid down by the contested regulation contribute to
the implementation, at Community level, of the restrictive measures decided on by the Security
Council against Usama bin Laden, members of the Al-Qaeda organisation and the Taliban and
other individuals, groups, undertakings and entities associated with them.

With reference to an objective of general interest as fundamental to the international community
as the fight by all means, in accordance with the Charter of the United Nations, against the threats
to international peace and security posed by acts of terrorism, the freezing of the funds, financial
assets and other economic resources of the persons identified by the Security Council or the
Sanctions Committee as being associated with Usama bin Laden, members of the Al-Qaeda
organisation and the Taliban cannot per se be regarded as inappropriate or disproportionate (see,
to that effect, Bosphorus, paragraph 26, and the judgment of the European Court of Human Rights
in Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland, § 167).
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It follows from all the foregoing that the contested regulation, so far as it concerns the appellants,
must be annulled.
However, the annulment to that extent of the contested regulation with immediate effect would be
capable of seriously and irreversibly prejudicing the effectiveness of the restrictive measures
imposed by the regulation and which the Community is required to implement, because in the
interval preceding its replacement by a new regulation Mr Kadi and Al Barakaat might take steps
seeking to prevent measures freezing funds from being applied to them again.
Furthermore, in so far as it follows from this judgment that the contested regulation must be
annulled so far as concerns the appellants, by reason of breach of principles applicable in the
procedure followed when the restrictive measures introduced by that regulation were adopted, it
cannot be excluded that, on the merits of the case, the imposition of those measures on the

372

373

374

The plea raised by Mr Kadi that his fundamental right to respect for property has been infringed is
therefore well founded.
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It must therefore be held that, in the circumstances of the case, the imposition of the restrictive
measures laid down by the contested regulation in respect of Mr Kadi, by including him in the list
contained in Annex I to that regulation, constitutes an unjustified restriction of his right to property.

370

As the Court has already held in connection with another Community system of restrictive
measures of an economic nature also giving effect to resolutions adopted by the Security Council
under Chapter VII of the Charter of the United Nations, the importance of the aims pursued by a
Community act is such as to justify negative consequences, even of a substantial nature, for some
operators, including those who are in no way responsible for the situation which led to the adoption
of the measures in question, but who find themselves affected, particularly as regards their
property rights (see, to that effect, Bosphorus, paragraphs 22 and 23).

The contested regulation, in so far as it concerns Mr Kadi, was adopted without furnishing any
guarantee enabling him to put his case to the competent authorities, in a situation in which the
restriction of his property rights must be regarded as significant, having regard to the general
application and actual continuation of the freezing measures affecting him.

369

361

It is to be borne in mind in this respect that the applicable procedures must also afford the person
concerned a reasonable opportunity of putting his case to the competent authorities. In order to
ascertain whether this condition, which constitutes a procedural requirement inherent in Article 1 of
Protocol No 1 to the ECHR, has been satisfied, a comprehensive view must be taken of the
applicable procedures (see, to that effect, the judgment of the European Court of Human Rights in
Jokela v. Finland of 21 May 2002, Reports of Judgments and Decisions 2002-IV, § 45 and caselaw cited, and § 55).
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In this respect, according to the case-law of the European Court of Human Rights, there must
also exist a reasonable relationship of proportionality between the means employed and the aim
sought to be realised. The Court must determine whether a fair balance has been struck between
the demands of the public interest and the interest of the individuals concerned. In so doing, the
Court recognises that the legislature enjoys a wide margin of appreciation, with regard both to
choosing the means of enforcement and to ascertaining whether the consequences of
enforcement are justified in the public interest for the purpose of achieving the object of the law in
question [see, to that effect, in particular, European Court of Human Rights, judgment in J.A. Pye
(Oxford) Ltd. and J.A. Pye (Oxford) Land Ltd. v. United Kingdom of 30 August 2007, Reports of
Judgments and Decisions 2007-0000, §§ 55 and 75].
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In addition, it must be considered whether, when that regulation was applied to Mr Kadi, his right
to property was respected in the circumstances of the case.
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The question therefore arises whether that restriction of the exercise of Mr Kadi’s right to property
can be justified.

359

It must therefore be found that the restrictive measures imposed by the contested regulation
constitute restrictions of the right to property which might, in principle, be justified.
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That freezing measure constitutes a temporary precautionary measure which is not supposed to
deprive those persons of their property. It does, however, undeniably entail a restriction of the
exercise of Mr Kadi’s right to property that must, moreover, be classified as considerable, having
regard to the general application of the freezing measure and the fact that it has been applied to
him since 20 October 2001.
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It is further to be noted that the resolutions of the Security Council to which the contested
regulation is intended to give effect provide for a mechanism for the periodic re-examination of the
general system of measures they enact and also for a procedure enabling the persons concerned
at any time to submit their case to the Sanctions Committee for re-examination, by means of a
request that may now be made direct to the Committee at what is called the ‘focal’ point.

Next, it falls to be examined whether the freezing measure provided by the contested regulation
amounts to disproportionate and intolerable interference impairing the very substance of the
fundamental right to respect for the property of persons who, like Mr Kadi, are mentioned in the list
set out in Annex I to that regulation.
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In order to assess the extent of the fundamental right to respect for property, a general principle of
Community law, account is to be taken of, in particular, Article 1 of the First Additional Protocol to
the ECHR, which enshrines that right.

On this point, it is also to be taken into consideration that the contested regulation, in the version
amended by Regulation No 561/2003, adopted following Resolution 1452 (2002), provides, among
other derogations and exemptions, that, on a request made by an interested person, and unless
the Sanctions Committee expressly objects, the competent national authorities may declare the
freezing of funds to be inapplicable to the funds necessary to cover basic expenses, including
payments for foodstuffs, rent, medicines and medical treatment, taxes or public utility charges. In
addition, funds necessary for any ‘extraordinary expense’ whatsoever may be unfrozen, on the
express authorisation of the Sanctions Committee.
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Giulia and ERSA, paragraph 119 and case-law cited; see also, to that effect in the context of a system
of restrictive measures, Bosphorus, paragraph 21).
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In those circumstances, Article 231 EC will be correctly applied in maintaining the effects of the
contested regulation, so far as concerns the appellants, for a period that may not exceed three
months running from the date of delivery of this judgment.

376

Because Mr Kadi and Al Barakaat’s appeals must be upheld and because the contested
regulation must be annulled in so far as it concerns the appellants, the Council and the
Commission must each be ordered to pay, in addition to their own costs, half of those incurred by
Mr Kadi and Al Barakaat, both at first instance and in the present proceedings, in accordance with
the forms of order sought to that effect by the appellants.

The United Kingdom of Great Britain and Northern Ireland is to bear its own costs both at first
instance and in the appeals.

The Kingdom of Spain, the French Republic and the Kingdom of the Netherlands are to bear their
own costs relating to the appeals.
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379
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Annuls Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, and repealing Council
Regulation (EC) No 467/2001 prohibiting the export of certain goods and services to
Afghanistan, strengthening the flight ban and extending the freeze of funds and other
financial resources in respect of the Taliban of Afghanistan, in so far as it concerns
Mr Kadi and the Al Barakaat International Foundation;

Orders the effects of Regulation No 881/2002 to be maintained, so far as concerns Mr
Kadi and the Al Barakaat International Foundation, for a period that may not exceed
three months running from the date of delivery of this judgment;

Orders the Council of the European Union and the Commission of the European

3.

4.

T-306/01 Yusuf and Al Barakaat International Foundation v Council and Commission;

Sets aside the judgments of the Court of First Instance of the European Communities
of 21 September 2005 in Case T-315/01 Kadi v Council and Commission and Case

2.

1.

On those grounds, the Court (Grand Chamber) hereby:

Under the first paragraph of Article 122 of the Rules of Procedure, where the appeal is well
founded and the Court of Justice itself gives final judgment in the case, it is to make a decision as
to costs. Under Article 69(2) of the Rules of Procedure, applicable to appeal proceedings by virtue
of Article 118 thereof, the unsuccessful party is to be ordered to pay the costs if they have been
applied for in the successful party’s pleadings. The first paragraph of Article 69(4) provides that the
Member States which have intervened in the proceedings are to bear their own costs.

377

Costs

Having regard to those considerations, the effects of the contested regulation, in so far as it
includes the names of the appellants in the list forming Annex I thereto, must, by virtue of Article
231 EC, be maintained for a brief period to be fixed in such a way as to allow the Council to
remedy the infringements found, but which also takes due account of the considerable impact of
the restrictive measures concerned on the appellants’ rights and freedoms.
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appellants may for all that prove to be justified.
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Orders the Kingdom of Spain, the French Republic and the Kingdom of the
Netherlands to bear their own costs.

6.

* Languages of the case: English and Swedish.

Signatures

Orders the United Kingdom of Great Britain and Northern Ireland to bear its own costs
both at first instance and in these appeals;

5.

Communities each to pay, in addition to their own costs, half of those incurred by Mr Kadi
and Al Barakaat International Foundation both at first instance and in these appeals;
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I.

INTRODUCTION

/...

6.
Our ability to fulfil that promise depends on how well we can learn the
lessons of the Organization’s successes and failures in these first years of the
post-cold-war age. Most of the ideas in "An Agenda for Peace" have proved
themselves. A few have not been taken up. The purpose of the present position
paper, however, is not to revise "An Agenda for Peace" nor to call into question

5.
All this confirms that we are still in a time of transition. The end of
the cold war was a major movement of tectonic plates and the after-shocks
continue to be felt. But even if the ground beneath our feet has not yet
settled, we still live in a new age that holds great promise for both peace and
development.

4.
Since the Security Council Summit the pace has accelerated. There have
been dramatic changes in both the volume and the nature of the United Nations
activities in the field of peace and security. New and more comprehensive
concepts to guide those activities, and their links with development work, are
emerging. Old concepts are being modified. There have been successes and there
have been failures. The Organization has attracted intense media interest,
often laudatory, more often critical, and all too often focused on only one or
two of the many peace-keeping operations in which it is engaged, overshadowing
other major operations and its vast effort in the economic, social and other
fields.

3.
Subsequent discussion of "An Agenda for Peace" in the General Assembly, in
the Security Council and in Member States’ parliaments established that there
was general support for the recommendations I had put forward. That discussion,
and the new process initiated in 1994 for the elaboration of "An Agenda for
Development" (see A/48/935), have also served to advance international consensus
on the crucial importance of economic and social development as the most secure
basis for lasting peace.

2.
In submitting my recommendations on how to improve the Organization’s
capacity to maintain peace and security, I said that the search for improved
mechanisms and techniques would be of little significance unless the new spirit
of commonality that had emerged, of which the Summit was such a clear
manifestation, was "propelled by the will to take the hard decisions demanded by
this time of opportunity" (ibid., para. 6).

1.
On 31 January 1992, the Security Council met for the first time at the
level of heads of State or Government. The cold war had ended. It was a time
of hope and change and of rising expectations for - and of - the United Nations.
The members of the Council asked me to prepare an "analysis and recommendations
on ways of strengthening and making more efficient within the framework and
provisions of the Charter the capacity of the United Nations for preventive
diplomacy, for peacemaking and for peace-keeping" (see S/23500). Five months
later, in June 1992, I submitted my report entitled "An Agenda for Peace"
(A/47/277-S/24111). It dealt with the three problems the Council had requested
me to consider, to which I added the related concept of post-conflict
peace-building. It also touched on peace enforcement.
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QUANTITATIVE AND QUALITATIVE CHANGES

/...

11. Of the five peace-keeping operations that existed in early 1988, four
related to inter-state wars and only one (20 per cent of the total) to an
intra-state conflict. Of the 21 operations established since then, only 8 have
related to inter-state wars, whereas 13 (62 per cent) have related to
intra-state conflicts, though some of them, especially those in the former
Yugoslavia, have some inter-state dimensions also. Of the 11 operations
established since January 1992 all but 2 (82 per cent) relate to intra-state
conflicts.

10. One is the fact that so many of today’s conflicts are within States rather
than between States. The end of the cold war removed constraints that had
inhibited conflict in the former Soviet Union and elsewhere. As a result there
has been a rash of wars within newly independent States, often of a religious or
ethnic character and often involving unusual violence and cruelty. The end of
the cold war seems also to have contributed to an outbreak of such wars in
Africa. In addition, some of the proxy wars fuelled by the cold war within
States remain unresolved. Inter-state wars, by contrast, have become
infrequent.

9.
This increased volume of activity would have strained the Organization even
if the nature of the activity had remained unchanged. It has not remained
unchanged, however: there have been qualitative changes even more significant
than the quantitative ones.

8.
It is indisputable that since the end of the cold war there has been a
dramatic increase in the United Nations activities related to the maintenance of
peace and security. The figures speak for themselves. The following table
gives them for three dates: 31 January 1988 (when the cold war was already
coming to an end); 31 January 1992 (the date of the first Security Council
Summit); and today, on the eve of the fiftieth anniversary of the United
Nations.

II.

7.
The Organization’s half-century year will provide the international
community an opportunity to address these issues, and the related, major
challenge of elaborating "An Agenda for Development", and to indicate in a
comprehensive way the direction the Member States want the Organization to take.
The present position paper is offered as a contribution to the many debates I
hope will take place during 1995 and perhaps beyond, inside and outside the
intergovernmental bodies, about the current performance and future role of our
Organization.

structures and procedures that have been tested by time. Even less is it
intended to be a comprehensive treatise on the matters it discusses. Its
purpose is, rather, to highlight selectively certain areas where unforeseen, or
only partly foreseen, difficulties have arisen and where there is a need for the
Member States to take the "hard decisions" I referred to two and a half years
ago.
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Projected.

1

Sanctions regimes
imposed by the Security
Council
a/

-

Countries in which the
United Nations had
undertaken electoral
activities in the
preceding 12 months

230.4

26
United Nations budget
for peace-keeping
operations (on an annual
basis) (millions of
United States dollars)

1 516

Countries contributing
military and police
personnel

35

9 570

International civilian
personnel deployed

Civilian police deployed

Military personnel
deployed

-

5

Classical
Multifunctional

5

Total

Peace-keeping operations
deployed

15

As at
31 January 1988

2

6

1 689.6

56

2 206

155

11 495

4

7

11

13

53

As at
31 January 1992

7

21

/...

3 610.0 a/

76

2 260

2 130

73 393

8

9

17

28

78

As at
16 December 1994

Some statistics on United Nations activities related
to peace and security, 1988 to 1994

Disputes and conflicts
in which the United
Nations was actively
involved in preventive
diplomacy or peacemaking
in the preceding 12
months

Table.

Security Council
resolutions adopted in
the preceding 12 months
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18. A second qualitative change is the use of United Nations forces to protect
humanitarian operations. Humanitarian agencies endeavour to provide succour to
civilian victims of war wherever they may be. Too often the warring parties
make it difficult or impossible for them to do so. This is sometimes because of
the exigencies of war but more often because the relief of a particular
population is contrary to the war aims of one or other of the parties. There is
also a growing tendency for the combatants to divert relief supplies for their
own purposes. Because the wars are intra-state conflicts, the humanitarian

17. It must also be recognized that the vast increase in field deployment has
to be supported by an overburdened Headquarters staff that resource constraints
have held at levels appropriate to an earlier, far less demanding, time.

16. I cannot praise too highly or adequately express my gratitude and
admiration for the courage and sacrifice of United Nations personnel, military
and civil, in this new era of challenge to peace and security. The conditions
under which they serve are often extremely harsh. Many have given their lives.
Many must persevere despite the loss of family members and friends.

15. Peace-keeping in such contexts is far more complex and more expensive than
when its tasks were mainly to monitor cease-fires and control buffer zones with
the consent of the States involved in the conflict. Peace-keeping today can
involve constant danger.

14. The latter are tasks that demand time and sensitivity. The United Nations
is, for good reasons, reluctant to assume responsibility for maintaining law and
order, nor can it impose a new political structure or new state institutions.
It can only help the hostile factions to help themselves and begin to live
together again. All too often it turns out that they do not yet want to be
helped or to resolve their problems quickly.

13. Another feature of such conflicts is the collapse of state institutions,
especially the police and judiciary, with resulting paralysis of governance, a
breakdown of law and order, and general banditry and chaos. Not only are the
functions of government suspended, its assets are destroyed or looted and
experienced officials are killed or flee the country. This is rarely the case
in inter-state wars. It means that international intervention must extend
beyond military and humanitarian tasks and must include the promotion of
national reconciliation and the re-establishment of effective government.

12. The new breed of intra-state conflicts have certain characteristics that
present United Nations peace-keepers with challenges not encountered since the
Congo operation of the early 1960s. They are usually fought not only by regular
armies but also by militias and armed civilians with little discipline and with
ill-defined chains of command. They are often guerrilla wars without clear
front lines. Civilians are the main victims and often the main targets.
Humanitarian emergencies are commonplace and the combatant authorities, in so
far as they can be called authorities, lack the capacity to cope with them. The
number of refugees registered with the Office of the United Nations High
Commissioner for Refugees (UNHCR) has increased from 13 million at the end of
1987 to 26 million at the end of 1994. The number of internally displaced
persons has increased even more dramatically.
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22. Fourthly, these multifunctional peace-keeping operations have highlighted
the role the United Nations can play after a negotiated settlement has been
implemented. It is now recognized that implementation of the settlement in the
time prescribed may not be enough to guarantee that the conflict will not
revive. Coordinated programmes are required, over a number of years and in
various fields, to ensure that the original causes of war are eradicated. This
involves the building up of national institutions, the promotion of human
rights, the creation of civilian police forces and other actions in the

21. The negotiated settlements involved not only military arrangements but also
a wide range of civilian matters. As a result, the United Nations found itself
asked to undertake an unprecedented variety of functions: the supervision of
cease-fires, the regroupment and demobilization of forces, their reintegration
into civilian life and the destruction of their weapons; the design and
implementation of de-mining programmes; the return of refugees and displaced
persons; the provision of humanitarian assistance; the supervision of existing
administrative structures; the establishment of new police forces; the
verification of respect for human rights; the design and supervision of
constitutional, judicial and electoral reforms; the observation, supervision and
even organization and conduct of elections; and the coordination of support for
economic rehabilitation and reconstruction.

20. A third change has been in the nature of United Nations operations in the
field. During the cold war United Nations peace-keeping operations were largely
military in character and were usually deployed after a cease-fire but before a
settlement of the conflict in question had been negotiated. Indeed one of their
main purposes was to create conditions in which negotiations for a settlement
could take place. In the late 1980s a new kind of peace-keeping operation
evolved. It was established after negotiations had succeeded, with the mandate
of helping the parties implement the comprehensive settlement they had
negotiated. Such operations have been deployed in Namibia, Angola, El Salvador,
Cambodia and Mozambique. In most cases they have been conspicuously successful.

19. This has led, in Bosnia and Herzegovina and in Somalia, to a new kind of
United Nations operation. Even though the use of force is authorized under
Chapter VII of the Charter, the United Nations remains neutral and impartial
between the warring parties, without a mandate to stop the aggressor (if one can
be identified) or impose a cessation of hostilities. Nor is this peace-keeping
as practised hitherto, because the hostilities continue and there is often no
agreement between the warring parties on which a peace-keeping mandate can be
based. The "safe areas" concept in Bosnia and Herzegovina is a similar case.
It too gives the United Nations a humanitarian mandate under which the use of
force is authorized, but for limited and local purposes and not to bring the war
to an end.

agencies often have to undertake their tasks in the chaotic and lawless
conditions described above. In some, but not all, such cases the resulting
horrors explode on to the world’s television screens and create political
pressure for the United Nations to deploy troops to facilitate and protect the
humanitarian operations. While such images can help build support for
humanitarian action, such scenes also may create an emotional environment in
which effective decision-making can be far more difficult.
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INSTRUMENTS FOR PEACE AND SECURITY

Preventive diplomacy and peacemaking

/...

27. Experience has shown that the greatest obstacle to success in these
endeavours is not, as is widely supposed, lack of information, analytical
capacity or ideas for United Nations initiatives. Success is often blocked at
the outset by the reluctance of one or other of the parties to accept United

26. It is evidently better to prevent conflicts through early warning, quiet
diplomacy and, in some cases, preventive deployment than to have to undertake
major politico-military efforts to resolve them after they have broken out. The
Security Council’s declaration of 31 January 1992 (S/23500) mandated me to give
priority to preventive and peacemaking activities. I accordingly created a
Department of Political Affairs to handle a range of political functions that
had previously been performed in various parts of the Secretariat. That
Department has since passed through successive phases of restructuring and is
now organized to follow political developments worldwide, so that it can provide
early warning of impending conflicts and analyse possibilities for preventive
action by the United Nations, as well as for action to help resolve existing
conflicts.

A.

25. Perceived shortcomings in the United Nations performance of the tasks
entrusted to it have recently, however, seemed to incline Member States to look
for other means, especially, but not exclusively, where the rapid deployment of
large forces is required. It is thus necessary to find ways of enabling the
United Nations to perform better the roles envisaged for it in the Charter.

24. The United Nations does not have or claim a monopoly of any of these
instruments. All can be, and most of them have been, employed by regional
organizations, by ad hoc groups of States or by individual States, but the
United Nations has unparalleled experience of them and it is to the United
Nations that the international community has turned increasingly since the end
of the cold war. The United Nations system is also better equipped than
regional organizations or individual Member States to develop and apply the
comprehensive, long-term approach needed to ensure the lasting resolution of
conflicts.

23. The United Nations has developed a range of instruments for controlling and
resolving conflicts between and within States. The most important of them are
preventive diplomacy and peacemaking; peace-keeping; peace-building;
disarmament; sanctions; and peace enforcement. The first three can be employed
only with the consent of the parties to the conflict. Sanctions and
enforcement, on the other hand, are coercive measures and thus, by definition,
do not require the consent of the party concerned. Disarmament can take place
on an agreed basis or in the context of coercive action under Chapter VII.

III.

political field. As I pointed out in "An Agenda for Development" (A/48/935),
only sustained efforts to resolve underlying socio-economic, cultural and
humanitarian problems can place an achieved peace on a durable foundation.
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33. The United Nations can be proud of the speed with which peace-keeping has
evolved in response to the new political environment resulting from the end of
the cold war, but the last few years have confirmed that respect for certain
basic principles of peace-keeping are essential to its success. Three

B.

32. Two solutions are possible. The first is to include in the regular budget
a contingency provision, which might be in the range of $25 million
per biennium, for such activities. The second would be to enlarge the existing
provision for unforeseen and extraordinary activities and to make it available
for all preventive and peacemaking activities, not just those related to
international peace and security strictly defined.

31. The second problem relates to the establishment and financing of small
field missions for preventive diplomacy and peacemaking. Accepted and
well-tried procedures exist for such action in the case of peace-keeping
operations. The same is required in the preventive and peacemaking field.
Although special envoys can achieve much on a visiting basis, their capacity is
greatly enhanced if continuity can be assured by the presence on the ground of a
small support mission on a full-time basis. There is no clear view amongst
Member States about whether legislative authority for such matters rests with
the Security Council or the General Assembly, nor are existing budgetary
procedures well-geared to meet this need.

30. The first is the difficulty of finding senior persons who have the
diplomatic skills and who are willing to serve for a while as special
representative or special envoy of the Secretary-General. As a result of the
streamlining of the senior levels of the Secretariat, the extra capacity that
was there in earlier years no longer exists.

29. There are also two practical problems that have emerged in this field.
Given Member States’ frequently expressed support for preventive diplomacy and
peacemaking, I take this opportunity to recommend that early action be taken to
resolve them.

28. Collectively Member States encourage the Secretary-General to play an
active role in this field; individually they are often reluctant that he should
do so when they are a party to the conflict. It is difficult to know how to
overcome this reluctance. Clearly the United Nations cannot impose its
preventive and peacemaking services on Member States who do not want them.
Legally and politically their request for, or at least acquiescence in, United
Nations action is a sine qua non. The solution can only be long-term. It may
lie in creating a climate of opinion, or ethos, within the international
community in which the norm would be for Member States to accept an offer of
United Nations good offices.

Nations help. This is as true of inter-state conflicts as it is of internal
ones, even though United Nations action on the former is fully within the
Charter, whereas in the latter case it must be reconciled with Article 2,
paragraph 7.
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Overall political direction, which belongs to the Security Council;

/...

(b) Executive direction and command, for which the Secretary-General is
responsible;

(a)

38. As regards command and control, it is useful to distinguish three levels of
authority:

37. In peace-keeping, too, a number of practical difficulties have arisen
during the last three years, especially relating to command and control, to the
availability of troops and equipment, and to the information capacity of
peace-keeping operations.

36. International problems cannot be solved quickly or within a limited time.
Conflicts the United Nations is asked to resolve usually have deep roots and
have defied the peacemaking efforts of others. Their resolution requires
patient diplomacy and the establishment of a political process that permits,
over a period of time, the building of confidence and negotiated solutions to
long-standing differences. Such processes often encounter frustrations and
set-backs and almost invariably take longer than hoped. It is necessary to
resist the temptation to use military power to speed them up. Peace-keeping and
the use of force (other than in self-defence) should be seen as alternative
techniques and not as adjacent points on a continuum, permitting easy transition
from one to the other.

35. In both cases, existing peace-keeping operations were given additional
mandates that required the use of force and therefore could not be combined with
existing mandates requiring the consent of the parties, impartiality and the
non-use of force. It was also not possible for them to be executed without much
stronger military capabilities than had been made available, as is the case in
the former Yugoslavia. In reality, nothing is more dangerous for a
peace-keeping operation than to ask it to use force when its existing
composition, armament, logistic support and deployment deny it the capacity to
do so. The logic of peace-keeping flows from political and military premises
that are quite distinct from those of enforcement; and the dynamics of the
latter are incompatible with the political process that peace-keeping is
intended to facilitate. To blur the distinction between the two can undermine
the viability of the peace-keeping operation and endanger its personnel.

34. There are three aspects of recent mandates that, in particular, have led
peace-keeping operations to forfeit the consent of the parties, to behave in a
way that was perceived to be partial and/or to use force other than in
self-defence. These have been the tasks of protecting humanitarian operations
during continuing warfare, protecting civilian populations in designated safe
areas and pressing the parties to achieve national reconciliation at a pace
faster than they were ready to accept. The cases of Somalia and Bosnia and
Herzegovina are instructive in this respect.

particularly important principles are the consent of the parties, impartiality
and the non-use of force except in self-defence. Analysis of recent successes
and failures shows that in all the successes those principles were respected and
in most of the less successful operations one or other of them was not.

A/50/60
S/1995/1
English
Page 9

/...

41. Another important principle is unity of command. The experience in Somalia
has underlined again the necessity for a peace-keeping operation to function as
an integrated whole. That necessity is all the more imperative when the mission
is operating in dangerous conditions. There must be no opening for the parties
to undermine its cohesion by singling out some contingents for favourable and
others for unfavourable treatment. Nor must there be any attempt by
troop-contributing Governments to provide guidance, let alone give orders, to
their contingents on operational matters. To do so creates division within the
force, adds to the difficulties already inherent in a multinational operation
and increases the risk of casualties. It can also create the impression amongst
the parties that the operation is serving the policy objectives of the
contributing Governments rather than the collective will of the United Nations
as formulated by the Security Council. Such impressions inevitably undermine an
operation’s legitimacy and effectiveness.

40. Troop-contributing Governments, who are responsible to their parliaments
and electorates for the safety of their troops, are also understandably anxious
to be kept fully informed, especially when the operation concerned is in
difficulty. I have endeavoured to meet their concerns by providing them with
regular briefings and by engaging them in dialogue about the conduct of the
operation in question. Members of the Security Council have been included in
such meetings and the Council has recently decided to formalize them. It is
important that this should not lead to any blurring of the distinct levels of
authority referred to above.

39. There has been an increasing tendency in recent years for the Security
Council to micro-manage peace-keeping operations. Given the importance of the
issues at stake and the volume of resources provided for peace-keeping
operations, it is right and proper that the Council should wish to be closely
consulted and informed. Procedures for ensuring this have been greatly
improved. To assist the Security Council in being informed about the latest
developments I have appointed one of my Special Advisers as my personal
representative to the Council. As regards information, however, it has to be
recognized that, in the inevitable fog and confusion of the near-war conditions
in which peace-keepers often find themselves, as for example in Angola,
Cambodia, Somalia and the former Yugoslavia, time is required to verify the
accuracy of initial reports. Understandably, chiefs of mission have to be more
restrained than the media in broadcasting facts that have not been fully
substantiated.

The distinctions between these three levels must be kept constantly in mind in
order to avoid any confusion of functions and responsibilities. It is as
inappropriate for a chief of mission to take upon himself the formulation of
his/her mission’s overall political objectives as it is for the Security Council
or the Secretary-General in New York to decide on matters that require a
detailed understanding of operational conditions in the field.

(c) Command in the field, which is entrusted by the Secretary-General to
the chief of mission (special representative or force commander/chief military
observer).
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Post-conflict peace-building

52. The timing and modalities of the departure of the peace-keeping operation
and the transfer of its peace-building functions to others must therefore be
carefully managed in the fullest possible consultation with the Government
concerned. The latter’s wishes must be paramount; but the United Nations,
having invested much effort in helping to end the conflict, can legitimately
express views and offer advice about actions the Government could take to reduce
the danger of losing what has been achieved. The timing and modalities also

/...
/...

51. Even so, political elements who dislike the peace agreement concluded by
their Government (and the United Nations verification provided for therein) may
resent the United Nations presence and be waiting impatiently for it to leave.
Their concerns may find an echo among Member States who fear that the United
Nations is in danger of slipping into a role prejudicial to the sovereignty of
the country in question and among others who may be uneasy about the resource
implications of a long-term peace-building commitment.

50. The first situation is the easier to manage. The United Nations already
has an entrée. The parties have accepted its peacemaking and peace-keeping
role. The peace-keeping operation will already be mandated to launch various
peace-building activities, especially the all-important reintegration of former
combatants into productive civilian activities.

49. Two kinds of situation deserve examination. The first is when a
comprehensive settlement has been negotiated, with long-term political, economic
and social provisions to address the root causes of the conflict, and
verification of its implementation is entrusted to a multifunctional
peace-keeping operation. The second is when peace-building, whether preventive
or post-conflict, is undertaken in relation to a potential or past conflict
without any peace-keeping operation being deployed. In both situations the
essential goal is the creation of structures for the institutionalization of
peace.

48. The implementation of post-conflict peace-building can, however, be
complicated. It requires integrated action and delicate dealings between the
United Nations and the parties to the conflict in respect of which peacebuilding activities are to be undertaken.

47. The validity of the concept of post-conflict peace-building has received
wide recognition. The measures it can use - and they are many - can also
support preventive diplomacy. Demilitarization, the control of small arms,
institutional reform, improved police and judicial systems, the monitoring of
human rights, electoral reform and social and economic development can be as
valuable in preventing conflict as in healing the wounds after conflict has
occurred.

C.

the planning of future operations the possible need for an information capacity
should be examined at an early stage and the necessary resources included in the
proposed budget.
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46. An additional lesson from recent experience is that peace-keeping
operations, especially those operating in difficult circumstances, need an
effective information capacity. This is to enable them to explain their mandate
to the population and, by providing a credible and impartial source of
information, to counter misinformation disseminated about them, even by the
parties themselves. Radio is the most effective medium for this purpose. In
all operations where an information capacity, including radio, has been
provided, even if late in the day, it has been recognized to have made an
invaluable contribution to the operation’s success. I have instructed that in

45. Equipment and adequate training is another area of growing concern. The
principle is that contributing Governments are to ensure that their troops
arrive with all the equipment needed to be fully operational. Increasingly,
however, Member States offer troops without the necessary equipment and
training. In the absence of alternatives, the United Nations, under pressure,
has to procure equipment on the market or through voluntary contributions from
other Member States. Further time is required for the troops concerned to learn
to operate the equipment, which they are often encountering for the first time.
A number of measures can be envisaged to address this problem, for example, the
establishment by the United Nations of a reserve stock of standard peace-keeping
equipment, as has been frequently proposed, and partnerships between Governments
that need equipment and those ready to provide it.

44. In these circumstances, I have come to the conclusion that the United
Nations does need to give serious thought to the idea of a rapid reaction force.
Such a force would be the Security Council’s strategic reserve for deployment
when there was an emergency need for peace-keeping troops. It might comprise
battalion-sized units from a number of countries. These units would be trained
to the same standards, use the same operating procedures, be equipped with
integrated communications equipment and take part in joint exercises at regular
intervals. They would be stationed in their home countries but maintained at a
high state of readiness. The value of this arrangement would of course depend
on how far the Security Council could be sure that the force would actually be
available in an emergency. This will be a complicated and expensive
arrangement, but I believe that the time has come to undertake it.

43. As regards the availability of troops and equipment, problems have become
steadily more serious. Availability has palpably declined as measured against
the Organization’s requirements. A considerable effort has been made to expand
and refine stand-by arrangements, but these provide no guarantee that troops
will be provided for a specific operation. For example, when in May 1994 the
Security Council decided to expand the United Nations Assistance Mission for
Rwanda (UNAMIR), not one of the 19 Governments that at that time had undertaken
to have troops on stand-by agreed to contribute.

42. That said, commanders in the field are, as a matter of course, instructed
to consult the commanders of national contingents and make sure that they
understand the Security Council’s overall approach, as well as the role assigned
to their contingents. However, such consultations cannot be allowed to develop
into negotiations between the commander in the field and the troop-contributing
Governments, whose negotiating partner must always be the Secretariat in
New York.
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56. In those circumstances, the early warning responsibility has to lie with
United Nations Headquarters, using all the information available to it,
including reports of the United Nations Development Programme (UNDP) resident
coordinator and other United Nations personnel in the country concerned. When
analysis of that information gives warning of impending crisis, the
Secretary-General, acting on the basis of his general mandate for preventive
diplomacy, peacemaking and peace-building, can take the initiative of sending a
mission, with the Government’s agreement, to discuss with it measures it could
usefully take.

55. The more difficult situation is when post-conflict (or preventive)
peace-building activities are seen to be necessary in a country where the United
Nations does not already have a peacemaking or peace-keeping mandate. Who then
will identify the need for such measures and propose them to the Government? If
the measures are exclusively in the economic, social and humanitarian fields,
they are likely to fall within the purview of the resident coordinator. He or
she could recommend them to the Government. Even if the resident coordinator
has the capacity to monitor and analyse all the indicators of an impending
political and security crisis, however, which is rarely the case, can he or she
act without inviting the charge of exceeding his or her mandate by assuming
political functions, especially if the proposed measures relate to areas such as
security, the police or human rights?

54. It may also be necessary in such cases to arrange the transfer of
decision-making responsibility from the Security Council, which will have
authorized the mandate and deployment of the peace-keeping operation, to the
General Assembly or other inter-governmental bodies with responsibility for the
civilian peace-building activities that will continue. The timing of this
transfer will be of special interest to certain Member States because of its
financial implications. Each case has to be decided on its merits, the guiding
principle being that institutional or budgetary considerations should not be
allowed to imperil the continuity of the United Nations efforts in the field.

53. Most of the activities that together constitute peace-building fall within
the mandates of the various programmes, funds, offices and agencies of the
United Nations system with responsibilities in the economic, social,
humanitarian and human rights fields. In a country ruined by war, resumption of
such activities may initially have to be entrusted to, or at least coordinated
by, a multifunctional peace-keeping operation, but as that operation succeeds in
restoring normal conditions, the programmes, funds, offices and agencies can
re-establish themselves and gradually take over responsibility from the
peace-keepers, with the resident coordinator in due course assuming the
coordination functions temporarily entrusted to the special representative of
the Secretary-General.

need to take into account any residual verification for which the United Nations
remains responsible.
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Disarmament

/...

62. Micro-disarmament plays an important part in conjunction with all the other
techniques discussed in the present paper. The assembly, control and disposal
of weapons has been a central feature of most of the comprehensive peace

61. The contemporary significance of micro-disarmament is demonstrated by the
enormous proliferation of automatic assault weapons, anti-personnel mines and
the like. Competent authorities have estimated that billions of dollars are
being spent yearly on light weapons, representing nearly one third of the
world’s total arms trade. Many of those weapons are being bought, from
developed countries, by developing countries that can least afford to dissipate
their precious and finite assets for such purposes, and the volume of the trade
in light weapons is far more alarming than the monetary cost might lead one to
suspect.

60. These issues are of paramount importance both to the security of humankind
and to the release of economic, scientific and technological resources for peace
and human progress. In the present paper, however, devoted as it is to the
Organization’s recent experience in handling specific conflicts, I wish to
concentrate on what might be called "micro-disarmament". By this I mean
practical disarmament in the context of the conflicts the United Nations is
actually dealing with and of the weapons, most of them light weapons, that are
actually killing people in the hundreds of thousands.

59. I attach special importance to a successful conclusion of the forthcoming
conference of the parties to the Non-Proliferation Treaty. It is also of great
importance that the Chemical Weapons Convention enter into force as soon as
possible. The momentum in all these areas needs to be maintained. Ways have to
be found for reconciling transfer of technology with measures necessary to
prevent its misuse for military purposes.

58. Considerable progress has been made since January 1992. The moratorium on
nuclear testing continues to be largely observed. The Conference on Disarmament
has finally decided to begin negotiations on a comprehensive test-ban treaty.
The General Assembly has recommended the negotiation of a treaty to ban the
production of fissile material. Efforts are under way to strengthen the
Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction
(resolution 2826 (XXVI), annex), ratified by 131 countries, through development
of verification mechanisms. The Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction, 1/ has been signed by 159 countries, but has not yet entered into
force, pending ratification by the required 65 signatories. There have been
some important accessions to the Treaty on the Non-Proliferation of Nuclear
Weapons (resolution 2373 (XXII), annex).

57. At their Summit on 31 January 1992, the members of the Security Council
underscored their interest in and concern for disarmament, arms control and
non-proliferation, with special reference to weapons of mass destruction. They
committed themselves to taking concrete steps to enhance the effectiveness of
the United Nations in those areas.
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65. Progress since 1992 in the area of weapons of mass destruction and major
weapons systems must be followed by parallel progress in conventional arms,
particularly with respect to light weapons. It will take a long time to find
effective solutions. I believe strongly that the search should begin now, and I
intend to play my full part in this effort.

64. Secondly, there is the proliferation of anti-personnel mines. One of the
positive developments in recent years has been the attention this problem has
attracted. The international community has begun to address it. Current
efforts in the context of the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively
Injurious or to Have Indiscriminate Effects 2/ are giving priority to
anti-personnel mines and the General Assembly’s call for a moratorium on their
export has won much support from manufacturing countries. In addition, the
International Committee of the Red Cross (ICRC) is developing new protocols to
the Convention. Meanwhile work continues to try to deal with the approximately
110 million land-mines that have already been laid. This is an issue that must
continue to receive priority attention. I agree with the view that the Register
of Conventional Arms is important in these endeavours. In the wider context, it
is essential that the Register be developed into a universal and
non-discriminatory mechanism.

63. There are two categories of light weapons that merit special attention.
The first is small arms, which are probably responsible for most of the deaths
in current conflicts. The world is awash with them and traffic in them is very
difficult to monitor, let alone intercept. The causes are many: the earlier
supply of weapons to client States by the parties to the cold war, internal
conflicts, competition for commercial markets, criminal activity and the
collapse of governmental law and order functions (which both gives free rein to
the criminals and creates a legitimate reason for ordinary citizens to acquire
weapons for their own defence). A pilot advisory mission I dispatched to Mali
in August 1994 at the request of that country’s Government has confirmed the
exceptional difficulty of controlling the illicit flow of small arms, a problem
that can be effectively tackled only on a regional basis. It will take a long
time to find effective solutions. I believe strongly that the search should
begin now.

settlements in which the United Nations has played a peace-keeping role. As a
result, the Organization has an unrivalled experience in this field.
Micro-disarmament is equally relevant to post-conflict peace-building:
Nicaragua has shown what can be achieved through imaginative programmes to mop
up large numbers of small arms circulating in a country emerging from a long
civil war. Disarmament can also follow enforcement action, as has been
demonstrated in Iraq, where the United Nations Special Commission has played a
pioneering role in practical disarmament, in this case involving weapons of mass
destruction. All the sanctions regimes include an arms embargo and experience
has confirmed the difficulty of monitoring cross-border arms flows into
countries at war with their neighbours or within their own borders.
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Sanctions

/...

70. Sanctions, as is generally recognized, are a blunt instrument. They raise
the ethical question of whether suffering inflicted on vulnerable groups in the
target country is a legitimate means of exerting pressure on political leaders
whose behaviour is unlikely to be affected by the plight of their subjects.
Sanctions also always have unintended or unwanted effects. They can complicate
the work of humanitarian agencies by denying them certain categories of supplies
and by obliging them to go through arduous procedures to obtain the necessary
exemptions. They can conflict with the development objectives of the
Organization and do long-term damage to the productive capacity of the target
country. They can have a severe effect on other countries that are neighbours
or major economic partners of the target country. They can also defeat their
own purpose by provoking a patriotic response against the international
community, symbolized by the United Nations, and by rallying the population
behind the leaders whose behaviour the sanctions are intended to modify.

69. Experience has been gained by the United Nations of how to monitor the
application of sanctions and of the part regional organizations can in some
cases play in this respect. However, the task is complicated by the reluctance
of Governments, for reasons of sovereignty or economic self-interest, to accept
the deployment of international monitors or the international investigation of
alleged violations by themselves or their nationals. Measuring the impact of
sanctions is even more difficult because of the inherent complexity of such
measurement and because of restrictions on access to the target country.

68. The objectives for which specific sanctions regimes were imposed have not
always been clearly defined. Indeed they sometimes seem to change over time.
This combination of imprecision and mutability makes it difficult for the
Security Council to agree on when the objectives can be considered to have been
achieved and sanctions can be lifted. While recognizing that the Council is a
political body rather than a judicial organ, it is of great importance that when
it decides to impose sanctions it should at the same time define objective
criteria for determining that their purpose has been achieved. If general
support for the use of sanctions as an effective instrument is to be maintained,
care should be taken to avoid giving the impression that the purpose of imposing
sanctions is punishment rather than the modification of political behaviour or
that criteria are being changed in order to serve purposes other than those
which motivated the original decision to impose sanctions.

67. The Security Council’s greatly increased use of this instrument has brought
to light a number of difficulties, relating especially to the objectives of
sanctions, the monitoring of their application and impact, and their unintended
effects.

66. Under Article 41 of the Charter, the Security Council may call upon Member
States to apply measures not involving the use of armed force in order to
maintain or restore international peace and security. Such measures are
commonly referred to as sanctions. This legal basis is recalled in order to
underline that the purpose of sanctions is to modify the behaviour of a party
that is threatening international peace and security and not to punish or
otherwise exact retribution.
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To monitor application of the sanctions;

(d)
groups;

To ensure the delivery of humanitarian assistance to vulnerable

/...

(c) To measure their effects in order to enable the Security Council to
fine tune them with a view to maximizing their political impact and minimizing
collateral damage;

(b)

(a) To assess, at the request of the Security Council, and before
sanctions are imposed, their potential impact on the target country and on third
countries;

75. In order to address all the above problems, I should like to go beyond the
recommendation I made in 1992 and suggest the establishment of a mechanism to
carry out the following five functions:

74. In "An Agenda for Peace" I proposed that States suffering collateral damage
from the sanctions regimes should be entitled not only to consult the Security
Council but also to have a realistic possibility of having their difficulties
addressed. For that purpose I recommended that the Security Council devise a
set of measures involving the international financial institutions and other
components of the United Nations system that could be put in place to address
the problem. In response, the Council asked me to seek the views of the heads
of the international financial institutions. In their replies, the latter
acknowledged the collateral effects of sanctions and expressed the desire to
help countries in such situations, but they proposed that this should be done
under existing mandates for the support of countries facing negative external
shocks and consequent balance-of-payment difficulties. They did not agree that
special provisions should be made.

73. Secondly, there is an urgent need for action to respond to the expectations
raised by Article 50 of the Charter. Sanctions are a measure taken collectively
by the United Nations to maintain or restore international peace and security.
The costs involved in their application, like other such costs (e.g. for
peacemaking and peace-keeping activities), should be borne equitably by all
Member States and not exclusively by the few who have the misfortune to be
neighbours or major economic partners of the target country.

72. The first is to ensure that, whenever sanctions are imposed, provision is
made to facilitate the work of humanitarian agencies, work that will be all the
more needed as a result of the impact of sanctions on vulnerable groups. It is
necessary, for instance, to avoid banning imports that are required by local
health industries and to devise a fast track for the processing of applications
for exemptions for humanitarian activities.

71. To state these ethical and practical considerations is not to call in
question the need for sanctions in certain cases, but it illustrates the need to
consider ways of alleviating the effects described. Two possibilities are
proposed for Member States’ consideration.
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80. The experience of the last few years has demonstrated both the value that
can be gained and the difficulties that can arise when the Security Council
entrusts enforcement tasks to groups of Member States. On the positive side,
this arrangement provides the Organization with an enforcement capacity it would
not otherwise have and is greatly preferable to the unilateral use of force by

79. In Bosnia and Herzegovina, the Security Council has authorized Member
States, acting nationally or through regional arrangements, to use force to
ensure compliance with its ban on military flights in that country’s air space,
to support the United Nations forces in the former Yugoslavia in the performance
of their mandate, including defence of personnel who may be under attack, and to
deter attacks against the safe areas. The Member States concerned decided to
entrust those tasks to the North Atlantic Treaty Organization (NATO). Much
effort has been required between the Secretariat and NATO to work out procedures
for the coordination of this unprecedented collaboration. This is not
surprising given the two organizations’ very different mandates and approaches
to the maintenance of peace and security. Of greater concern, as already
mentioned, are the consequences of using force, other than for self-defence, in
a peace-keeping context.

78. In 1950, the Security Council authorized a group of willing Member States
to undertake enforcement action in the Korean peninsula. It did so again in
1990 in response to aggression against Kuwait. More recently, the Council has
authorized groups of Member States to undertake enforcement action, if
necessary, to create conditions for humanitarian relief operations in Somalia
and Rwanda and to facilitate the restoration of democracy in Haiti.

77. One of the achievements of the Charter of the United Nations was to empower
the Organization to take enforcement action against those responsible for
threats to the peace, breaches of the peace or acts of aggression. However,
neither the Security Council nor the Secretary-General at present has the
capacity to deploy, direct, command and control operations for this purpose,
except perhaps on a very limited scale. I believe that it is desirable in the
long term that the United Nations develop such a capacity, but it would be folly
to attempt to do so at the present time when the Organization is resourcestarved and hard pressed to handle the less demanding peacemaking and
peace-keeping responsibilities entrusted to it.

F.

76. Since the purpose of this mechanism would be to assist the Security
Council, it would have to be located in the United Nations Secretariat.
However, it should be empowered to utilize the expertise available throughout
the United Nations system, in particular that of the Bretton Woods institutions.
Member States will have to give the proposal their political support both at the
United Nations and in the intergovernmental bodies of the agencies concerned if
it is to be implemented effectively.

(e) To explore ways of assisting Member States that are suffering
collateral damage and to evaluate claims submitted by such States under
Article 50.
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COORDINATION
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84. This arrangement has been of value in a number of instances. It is
nevertheless necessary to maintain a clear understanding of who is responsible
for what. The Secretary-General has the mandate from the relevant
intergovernmental body and must remain in the lead. The members of the
"Friends" group have agreed to support the Secretary-General at his request. If
they take initiatives not requested by the Secretary-General, there is a risk of
duplication or overlapping of efforts, which can be exploited by recalcitrant
parties. Such initiatives can also raise questions in the intergovernmental

83. A new trend in recent years has been the establishment of informal groups
of Member States, created on an ad hoc basis to support the Secretary-General in
the discharge of peacemaking and peace-keeping mandates entrusted to him. They
are normally referred to as "Friends of the Secretary-General for ...". They
have no formal mandate from the General Assembly or the Security Council and
comprise States with a particular interest in the conflict in question. They
have material and diplomatic resources that can be used to support the
Secretary-General’s efforts. Their value to him is as a sounding-board, as a
source of ideas and comment and as a diplomatic instrument for bringing
influence to bear on the parties.

82. Governments are central to all the activities discussed in the present
position paper. It is they who authorize the activities and finance them. It
is they who provide directly the vast majority of the personnel required, as
well as most of the equipment. It is they who set the policies of the
specialized agencies of the United Nations system and of the regional
organizations. It is they whose continuing support, and, as necessary,
intervention with the parties, is essential if the Secretary-General is to
succeed in carrying out the mandates entrusted to him. It is they who are
parties, or at least one of the parties, to each conflict the United Nations is
trying to control and resolve.

81. Just as the United Nations does not claim a monopoly of the instruments
discussed above, neither can it alone apply them. All the efforts of the
Security Council, the General Assembly and the Secretary-General to control and
resolve conflicts need the cooperation and support of other players on the
international stage: the Governments that constitute the United Nations
membership, regional and non-governmental organizations, and the various funds,
programmes, offices and agencies of the United Nations system itself. If United
Nations efforts are to succeed, the roles of the various players need to be
carefully coordinated in an integrated approach to human security.

IV.

Member States without reference to the United Nations. On the other hand, the
arrangement can have a negative impact on the Organization’s stature and
credibility. There is also the danger that the States concerned may claim
international legitimacy and approval for forceful actions that were not in fact
envisaged by the Security Council when it gave its authorization to them.
Member States so authorized have in recent operations reported more fully and
more regularly to the Security Council about their activities.
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(e) Joint operations: the example is the United Nations Mission in Haiti,
the staffing, direction and financing of which are shared between the United
Nations and the Organization of American States (OAS). This arrangement has

(d) Co-deployment: United Nations field missions have been deployed in
conjunction with the Economic Community of West African States (ECOWAS) in
Liberia and with the Commonwealth of Independent States (CIS) in Georgia. If
those experiments succeed, they may herald a new division of labour between the
United Nations and regional organizations, under which the regional organization
carries the main burden but a small United Nations operation supports it and
verifies that it is functioning in a manner consistent with positions adopted by
the Security Council. The political, operational and financial aspects of the
arrangement give rise to questions of some delicacy. Member States may wish at
some stage to make an assessment, in the light of experience in Liberia and
Georgia, of how this model might be followed in the future;

(c) Operational support: the most developed example is the provision by
NATO of air power to support the United Nations Protection Force (UNPROFOR) in
the former Yugoslavia. For its part, the United Nations can provide technical
advice to regional organizations that undertake peace-keeping operations of
their own;

(b) Diplomatic support: the regional organization participates in the
peacemaking activities of the United Nations and supports them by diplomatic
initiatives (in a manner analogous to groups of "Friends" as described above)
and/or by providing technical input, as the Organization for Security and
Cooperation in Europe (OSCE) does, for instance, on constitutional issues
relating to Abkhazia. In the same way, the United Nations can support the
regional organization in its efforts (as it does for OSCE over
Nagorny Karabakh);

(a) Consultation: this has been well-established for some time. In some
cases it is governed by formal agreements and reports are made to the General
Assembly; in other cases it is less formal. The purpose is to exchange views on
conflicts that both the United Nations and the regional organization may be
trying to solve;

86. Cooperation between the United Nations and regional organizations takes a
number of forms. At least five can be identified:

85. As for regional organizations, Chapter VIII of the Charter defines the role
they can play in the maintenance of peace and security. They have much to
contribute. Since the Security Council Summit, the United Nations has extended
considerably its experience of working with regional organizations in this
field. On 1 August 1994, I convened a meeting in New York of the heads of a
number of such organizations with which the United Nations had recently
cooperated on the ground in peacemaking and peace-keeping. The meeting
permitted a useful exchange of views and it is my intention to hold further
meetings of this kind.

body that expects the Secretary-General to retain responsibility for the mandate
entrusted to him and to report to that body on his implementation of it.
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Such principles include:
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89. Non-governmental organizations also play an important role in all United
Nations activities discussed in the present paper. To date, 1,003
non-governmental organizations have been granted consultative status with the
United Nations and many of them have accredited representatives at United
Nations Headquarters in New York and/or the United Nations Office at Geneva.
The changed nature of United Nations operations in the field has brought
non-governmental organizations into a closer relationship with the United
Nations, especially in the provision of humanitarian relief in conflict
situations and in post-conflict peace-building. It has been necessary to devise
procedures that do not compromise their non-governmental status but do ensure
that their efforts are properly coordinated with those of the United Nations and
its programmes, funds, offices and agencies. Non-governmental organizations
have also had great success in mobilizing public support and funds for
humanitarian relief in countries affected by international or domestic conflict.

(d) Consistency by members of regional organizations who are also Member
States of the United Nations is needed in dealing with a common problem of
interest to both organizations, for example, standards for peace-keeping
operations.

(c) The division of labour must be clearly defined and agreed in order to
avoid overlap and institutional rivalry where the United Nations and a regional
organization are both working on the same conflict. In such cases it is also
particularly important to avoid a multiplicity of mediators;

(b) The primacy of the United Nations, as set out in the Charter, must be
respected. In particular, regional organizations should not enter into
arrangements that assume a level of United Nations support not yet submitted to
or approved by its Member States. This is an area where close and early
consultation is of great importance;

(a) Agreed mechanisms for consultation should be established, but need not
be formal;

88.

87. The capacity of regional organizations for peacemaking and peace-keeping
varies considerably. None of them has yet developed a capacity which matches
that of the United Nations, though some have accumulated important experience in
the field and others are developing rapidly. The United Nations is ready to
help them in this respect when requested to do so and when resources permit.
Given their varied capacity, the differences in their structures, mandates and
decision-making processes and the variety of forms that cooperation with the
United Nations is already taking, it would not be appropriate to try to
establish a universal model for their relationship with the United Nations.
Nevertheless it is possible to identify certain principles on which it should be
based.

worked, and it too is a possible model for the future that will need careful
assessment.
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95. As regards coordination in the field, the current practice when a
peace-keeping operation is deployed is to entrust this task to a special
representative of the Secretary-General. Cambodia, El Salvador and Mozambique
are successful examples, not least because of the cooperation extended to my
Special Representatives by the various other components of the United Nations
system.

94. Such coordination has to date proved difficult to achieve. Each of the
agencies concerned has its own intergovernmental legislative body and its own
mandate. In the past, there also has been insufficient interaction, in both
directions, between those responsible in the Secretariat for designing and
implementing peacemaking, peace-keeping and peace-building activities and the
international financial institutions, who often have an all-important say in
making sure that the necessary resources are available.

93. Improved coordination is equally necessary within the United Nations system
as a whole. The responsibilities involved in multifunctional peace-keeping
operations and in peace-building transcend the competence and expertise of any
one department, programme, fund, office or agency of the United Nations.
Short-term programmes are needed for cease-fires, demobilization, humanitarian
relief and refugee return; but it is the longer-term programmes that help
rebuild societies and put them back on the path of development. Short-term and
long-term programmes need to be planned and implemented in a coordinated way if
they are to contribute to the consolidation of peace and development. The
mechanism for ensuring a more effective and equitable application of sanctions,
which I have recommended earlier in the present position paper, will equally
require close coordination between a large number of players on the United
Nations stage.

92. In an international bureaucracy interdepartmental cooperation and
coordination come even less naturally than they do in a national environment.
It has required some effort to ensure that the above objectives are met. I have
entrusted the main responsibility in this regard to my Task Force on United
Nations Operations and to interdepartmental groups at the working level on each
major conflict where the organization is playing a peacemaking or peace-keeping
role.

91. The multifunctional nature of both peace-keeping and peace-building has
made it necessary to improve coordination within the Secretariat, so that the
relevant departments function as an integrated whole under my authority and
control. Proposals the Secretary-General makes to the General Assembly or the
Security Council on peace and security issues need to be based on coordinated
inputs from the Departments of Political Affairs, Peace-keeping Operations,
Humanitarian Affairs and Administration and Management and others. Guidance to
the field must similarly be coordinated, in order to ensure that chiefs of
missions do not receive conflicting instructions from different authorities
within the Secretariat.

90. Within the United Nations system there are three levels at which
coordination is required: within the United Nations Secretariat; between United
Nations Headquarters and the head offices of other funds, programmes, offices
and agencies of the United Nations system; and in the field.
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100. Peace-building is another activity that is critically dependent on Member
States’ readiness to make the necessary resources available. It can be a
long-term process and expensive - except in comparison with the cost of
peacemaking and peace-keeping if the conflict should recur. One lesson learned
in recent years is that, in putting together the peace-building elements in a
comprehensive settlement plan, the United Nations should consult the
international financial institutions in good time to ensure that the cost of
implementing the plan is taken into account in the design of the economic plans

99. Meanwhile, there is continuing damage to the credibility of the Security
Council and of the Organization as a whole when the Council adopts decisions
that cannot be carried out because the necessary troops are not forthcoming.
The continuing problems with regard to the safe areas in Bosnia and Herzegovina
and the expansion of UNAMIR in response to genocide in Rwanda are cases in
point. In the future it would be advisable to establish the availability of the
necessary troops and equipment before it is decided to create a new
peace-keeping operation or assign a new task to an existing one.

98. The financial crisis is particularly debilitating as regards peace-keeping.
The shortage of funds, in particular for reconnaissance and planning, for the
start-up of operations and for the recruitment and training of personnel imposes
severe constraints on the Organization’s ability to deploy, with the desired
speed, newly approved operations. Peace-keeping is also afflicted by Member
States’ difficulties in providing troops, police and equipment on the scale
required by the current volume of peace-keeping activity.

97. None of the instruments discussed in the present paper can be used unless
Governments provide the necessary financial resources. There is no other source
of funds. The failure of Member States to pay their assessed contributions for
activities they themselves have voted into being makes it impossible to carry
out those activities to the standard expected. It also calls in question the
credibility of those who have willed the ends but not the means - and who then
criticize the United Nations for its failures. On 12 October 1994, I put to the
Member States a package of proposals, ideas and questions on finance and
budgetary procedures that I believe can contribute to a solution (see
A/49/PV.28).

V.

96. For my part, I shall maintain my efforts in the Administrative Committee on
Coordination and in my bilateral relations with the executive heads of the
various funds, programmes, offices and agencies to achieve better coordination
within the United Nations system in the context of peace and security.
Governments of Member States can support those efforts. Many of the problems of
coordination arise from the mandates decreed for the agencies by discrete
intergovernmental bodies. As such, they defy the capacity for inter-Secretariat
coordination. I accordingly recommend that Governments instruct their
representatives in the various intergovernmental bodies to ensure that proper
coordination is recognized to be an essential condition for the Organization’s
success and that it is not made hostage to inter-institutional rivalry and
competition.
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105. There is no reason for frustration or pessimism. More progress has been
made in the past few years towards using the United Nations as it was designed
to be used than many could ever have predicted. The call to decision should be
a call to confidence and courage.

104. This is why the pages of the present paper reiterate the need for hard
decisions. As understanding grows of the challenges to peace and security, hard
decisions, if postponed, will appear in retrospect as having been relatively
easy when measured against the magnitude of tomorrow’s troubles.

103. The times call for thinking afresh, for striving together and for creating
new ways to overcome crises. This is because the different world that emerged
when the cold war ceased is still a world not fully understood. The changed
face of conflict today requires us to be perceptive, adaptive, creative and
courageous, and to address simultaneously the immediate as well as the root
causes of conflict, which all too often lie in the absence of economic
opportunities and social inequities. Perhaps above all it requires a deeper
commitment to cooperation and true multilateralism than humanity has ever
achieved before.

102. The present position paper, submitted to the Member States at the opening
of the United Nations fiftieth anniversary year, is intended to serve as a
contribution to the continuing campaign to strengthen a common capacity to deal
with threats to peace and security.

VI.

101. Compensation to Member States affected by sanctions on their neighbours or
economic partners will also be possible only if the richer Member States
recognize both the moral argument that such countries should not be expected to
bear alone costs resulting from action collectively decided upon by the
international community and the practical argument that such compensation is
necessary to encourage those States to cooperate in applying decisions taken by
the Security Council. I recognize that the sums involved will be large but I am
convinced that they must be made available if the Council is to continue to rely
on sanctions.

of the Government concerned. The problems in this area are aggravated by many
donors’ reluctance to finance crucial elements such as the conversion of
guerrilla movements into political parties, the creation of new police forces or
the provision of credit for the purchase of land in "arms for land" programmes.
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Many of the Panel’s recommendations relate to matters fully within the
purview of the Secretary-General, while others will need the approval and support of
the legislative bodies of the United Nations. I urge all Member States to join me in
considering, approving and supporting the implementation of those
recommendations. In this connection, I am pleased to inform you that I have
designated the Deputy Secretary-General to follow up on the report’s
recommendations and to oversee the preparation of a detailed implementation plan,
which I shall submit to the General Assembly and the Security Council.

I would be grateful if the Panel’s report, which has been transmitted to me in
the enclosed letter dated 17 August 2000 from the Chairman of the Panel, could be
brought to the attention of Member States. The Panel’s analysis is frank yet fair; its
recommendations are far-reaching yet sensible and practical. The expeditious
implementation of the Panel’s recommendations, in my view, is essential to make
the United Nations truly credible as a force for peace.

On 7 March 2000, I convened a high-level Panel to undertake a thorough
review of the United Nations peace and security activities, and to present a clear set
of specific, concrete and practical recommendations to assist the United Nations in
conducting such activities better in the future. I asked Mr. Lakhdar Brahimi, the
former Foreign Minister of Algeria, to chair the Panel, which included the following
eminent personalities from around the world, with a wide range of experience in the
fields of peacekeeping, peace-building, development and humanitarian assistance:
Mr. J. Brian Atwood, Ambassador Colin Granderson, Dame Ann Hercus,
Mr. Richard Monk, General Klaus Naumann (retd.), Ms. Hisako Shimura,
Ambassador Vladimir Shustov, General Philip Sibanda and Dr. Cornelio
Sommaruga.

Identical letters dated 21 August 2000 from the Secretary-General
to the President of the General Assembly and the President of the
Security Council

General Assembly
Fifty-fifth session
Item 87 of the provisional agenda*
Comprehensive review of the whole question of
peacekeeping operations in all their aspects

General Assembly
Security Council

United Nations
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(Signed ) Kofi A. Annan

I very much hope that the report of the Panel, in particular its Executive
Summary, will be brought to the attention of all the leaders who will be coming to
New York in September 2000 to participate in the Millennium Summit. That highlevel and historic meeting presents a unique opportunity for us to commence the
process of renewing the United Nations capacity to secure and build peace. I ask for
the support of the General Assembly and Security Council in converting into reality
the far-reaching agenda laid out in the report.
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Throughout these months, we have read and heard encouraging words from
Member States, large and small, from the South and from the North, stressing the
necessity for urgent improvement in the ways the United Nations addresses conflict

As we say in the report, we are aware that you are engaged in conducting a
comprehensive reform of the Secretariat. We thus hope that our recommendations fit
within that wider process, with slight adjustments if necessary. We realize that not
all of our recommendations can be implemented overnight, but many of them do
require urgent action and the unequivocal support of Member States.

The Panel engaged in intense discussion and debate. Long hours were devoted
to reviewing recommendations and supporting analysis that we knew would be
subject to scrutiny and interpretation. Over three separate three-day meetings in
New York, Geneva and then New York again, we forged the letter and the spirit of
the attached report. Its analysis and recommendations reflect our consensus, which
we convey to you with our hope that it serve the cause of systematic reform and
renewal of this core function of the United Nations.

Producing a review and recommendations for reform of a system with the
scope and complexity of United Nations peace operations, in only four months, was
a daunting task. It would have been impossible but for the dedication and hard work
of Dr. William Durch (with support from staff at the Stimson Center), Mr. Salman
Ahmed of the United Nations and the willingness of United Nations officials
throughout the system, including serving heads of mission, to share their insights
both in interviews and in often comprehensive critiques of their own organizations
and experiences. Former heads of peace operations and force commanders,
academics and representatives of non-governmental organizations were equally
helpful.

We also would like to pay tribute to Deputy Secretary-General Louise
Fréchette and Chef de Cabinet S. Iqbal Riza, who remained with us throughout our
meetings and who answered our many questions with unfailing patience and clarity.
They have given us much of their time and we benefited immensely from their
intimate knowledge of the United Nations present limitations and future
requirements.

iii

iv

(Signed ) Lakhdar Brahimi
Chairman of the Panel on United Nations Peace Operations

Finally, if I may be allowed to add a personal note, I wish to express my
deepest gratitude to each of my colleagues on this Panel. Together, they have
contributed to the project an impressive sum of knowledge and experience. They
have consistently shown the highest degree of commitment to the Organization and
a deep understanding of its needs. During our meetings and our contacts from afar,
they have all been extremely kind to me, invariably helpful, patient and generous,
thus making the otherwise intimidating task as their Chairman relatively easier and
truly enjoyable.

The Panel has full confidence that the official we suggest you designate to
oversee the implementation of our recommendations, both inside the Secretariat and
with Member States, will have your full support, in line with your conviction to
transform the United Nations into the type of twenty-first century institution it needs
to be to effectively meet the current and future threats to world peace.

The Panel on United Nations Peace Operations, which you convened in March
2000, was privileged to have been asked by you to assess the United Nations ability
to conduct peace operations effectively, and to offer frank, specific and realistic
recommendations for ways in which to enhance that capacity.

Mr. Brian Atwood, Ambassador Colin Granderson, Dame Ann Hercus, Mr.
Richard Monk, General (ret.) Klaus Naumann, Ms. Hisako Shimura, Ambassador
Vladimir Shustov, General Philip Sibanda, Dr. Cornelio Sommaruga and I accepted
this challenge out of deep respect for you and because each of us believes fervently
that the United Nations system can do better in the cause of peace. We admired
greatly your willingness to undertake past highly critical analyses of United Nations
operations in Rwanda and Srebrenica. This degree of self-criticism is rare for any
large organization and particularly rare for the United Nations.

situations. We urge them to act decisively to translate into reality those of our
recommendations that require formal action by them.
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Letter dated 17 August 2000 from the Chairman of the Panel on United Nations
Peace Operations to the Secretary-General

A/55/305
S/2000/809

500

III.

34

Summary of key recommendations on preventive action . . . . . . . . . . . . . . . . . .

83

E.

D.

C.

B.

A.

1.

Lack of standby systems to respond to unexpected or high-volume
surge demands . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Civilian specialists . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

128–132

127–145

126

Summary of key recommendations on civilian police personnel . . . . . . . . . . . .

117
118–126

Summary of key recommendations on military personnel . . . . . . . . . . . . . . . . .

Civilian police . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

102–117

101

Summary of key recommendations on mission leadership . . . . . . . . . . . . . . . . .

Military personnel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

92–101

91

Summary of key recommendation on determining deployment timelines . . . . .

Effective mission leadership . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

86–91

Defining what “rapid and effective deployment” entails . . . . . . . . . . . . . . . . . .

84–169

Summary of key recommendation on transitional civil administration . . . . . . .

75
76–83

Summary of key recommendation on information and strategic analysis . . . . .

The challenge of transitional civil administration . . . . . . . . . . . . . . . . . . . . . . .

65–75

64

Summary of key recommendations on clear, credible and achievable
mandates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Information-gathering, analysis and strategic planning capacities . . . . . . . . . .

56–64

55

Clear, credible and achievable mandates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

48–55

Summary of key recommendation on peacekeeping doctrine and strategy . . . .

47

Implications for peacekeeping doctrine and strategy . . . . . . . . . . . . . . . . . . . . .

35–47

Implications for peace-building strategy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Summary of key recommendations on peace-building . . . . . . . . . . . . . . . . . . . .

Un ited Nations capacities to deploy operations rapidly and effectively . . . . . . . . . .

H.

G.

F.

E.

D.

29–34

Implications for preventive action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

C.

15–28

Experience of the past . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

B.

10–14

Defining the elements of peace operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

9–83

A.

Doctrine, strategy and decision-making for peace operations . . . . . . . . . . . . . . . . . .

II.

1–8

v

22

21

21

20

20

17

17

16

16

15

14

14

13

13

12

11

10

10

9

8

6

6

5

3

2

2

1

viii

Executive Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The need for change . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Page

Paragraphs

I.

Contents

Report of the Panel on United Nations Peace Operations

A/55/305
S/2000/809

vi

A/55/305
S/2000/809

IV.

D.

C.

B.

A.

Summary of key recommendations on other structural adjustments in
the Department of Peacekeeping Operations . . . . . . . . . . . . . . . . . . . . . . .

Senior management . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Lessons Learned Unit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Field Administration and Logistics Division . . . . . . . . . . . . . . . . . . . . . . .

Military and Civilian Police Division . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

1.

Summary of key recommendation on structural adjustments in public
information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Operational support for public information . . . . . . . . . . . . . . . . . . . . . . . .

Structural adjustments needed outside the Department of Peacekeeping
Operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

4.

3.

2.

1.

238

235–238

234–245

233

231–233

229–230

226–228

219–225

218–233

217
Other structural adjustments required in the Department of Peacekeeping
Operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Summary of key recommendation on integrated mission planning and
support . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

197
198–217

Summary of key recommendations on funding Headquarters support for
peacekeeping operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Need and proposal for the establishment of Integrated Mission Task Forces . .

172–197

Staffing-levels and funding for Headquarters support for peacekeeping
operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

170–245

169

Summary of key recommendations on logistics support and expenditure
management . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

150
151–169

Logistics support, the procurement process and expenditure management . . .

Summary of key recommendation on rapidly deployable capacity for public
information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

145

Summary of key recommendations on civilian specialists . . . . . . . . . . . . .

146–150

141–145

Lack of a comprehensive staffing strategy for peace operations . . . . . . . .

139–140

137–138

136

133–135

Public information capacity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

6.

Headquarters resources and structure for planning and supporting peacekeeping
operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

G.

F.

4.

Obsolescence in the Field Service category . . . . . . . . . . . . . . . . . . . . . . . .

Penalizing field deployment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

3.

5.

Difficulties in attracting and retaining the best external recruits . . . . . . .
Shortages in administrative and support functions at the mid-to-senior
levels . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

2.

40

40

40

39

39

39

38

37

37

37

34

34

29

29

28

26

26

25

25

24

24

23

23

23

501

263

Summary of key recommendation on the timeliness of Internet-based public
information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Members of the Panel on United Nations Peac e Operations . . . . . . . . . . . . . . . . . . . . . . . . . . . .

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Summary of recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

I.

III.

265–280

259–264

Improving the timeliness of Internet-based public information . . . . . . . . . . . .

258

Summary of key recommendations on information technology tools in peace
operations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Challenges to implementation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

C.

252–258

Tools for knowledge management . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

251

B.

247–251

Information technology in peace operations: strategy and policy issues . . . . .

Summary of key recommendation on information technology strategy and
policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

A.

245
246–264

Peace operations and the information age . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

244–245

Summary of key recommendation on strengthening the Office of the
United Nations High Commissioner for Human Rights. . . . . . . . . . . . . . .

243

Peace operations support in the Office of the United Nations High
Commissioner for Human Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

239–243

Peace-building support in the Department o f Political Affairs . . . . . . . . .

Summary of key recommendations for peace-building support in the
Department of Political Affairs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

II.

Annexes

VI.

V.

3.

2.

vii

54

50

48

44

44

44

43

43

42

42

42

41

41

41

40

A/55/305
S/2000/809

viii

A/55/305
S/2000/809

It should have come as no surprise to anyone that some of the missions of the
past decade would be particularly hard to accomplish: they tended to deploy where
conflict had not resulted in victory for any side, where a military stalemate or
international pressure or both had brought fighting to a halt but at least some of the
parties to the conflict were not seriously committed to ending the confrontation. United
Nations operations thus did not deploy into post-conflict situations but tried to create
them. In such complex operations, peacekeepers work to maintain a secure local
environment while peacebuilders work to make that environment self-sustaining.

Experience of the past (paras. 15-28)

Each of the recommendations contained in the present report is designed to
remedy a serious problem in strategic direction, decision-making, rapid deployment,
operational planning and support, and the use of modern information technology.
Key assessments and recommendations are highlighted below, largely in the order in
which they appear in the body of the text (the numbers of the relevant paragraphs in
the main text are provided in parentheses). In addition, a summary of
recommendations is contained in annex III.

For preventive initiatives to succeed in reducing tension and averting conflict,
the Secretary-General needs clear, strong and sustained political support from
Member States. Furthermore, as the United Nations has bitterly and repeatedly
discovered over the last decade, no amount of good intentions can substitute for the
fundamental ability to project credible force if complex peacekeeping, in particular,
is to succeed. But force alone cannot create peace; it can only create the space in
which peace may be built. Moreover, the changes that the Panel recommends will
have no lasting impact unless Member States summon the political will to support
the United Nations politically, financially and operationally to enable the United
Nations to be truly credible as a force for peace.

The Secretary-General has asked the Panel on United Nations Peace
Operations, composed of individuals experienced in various aspects of conflict
prevention, peacekeeping and peace-building, to assess the shortcomings of the
existing system and to make frank, specific and realistic recommendations for
change. Our recommendations focus not only on politics and strategy but also and
perhaps even more so on operational and organizational areas of need.

The United Nations was founded, in the words of its Charter, in order “to save
succeeding generations from the scourge of war.” Meeting this challenge is the most
important function of the Organization, and to a very significant degree it is the
yardstick with which the Organization is judged by the peoples it exists to serve.
Over the last decade, the United Nations has repeatedly failed to meet the challenge,
and it can do no better today. Without renewed commitment on the part of Member
States, significant institutional change and increased financial support, the United
Nations will not be capable of executing the critical peacekeeping and peacebuilding tasks that the Member States assign to it in coming months and years.
There are many tasks which United Nations peacekeeping forces should not be
asked to undertake and many places they should not go. But when the United
Nations does send its forces to uphold the peace, they must be prepared to confront
the lingering forces of war and violence, with the ability and determination to defeat
them.
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The Panel concurs that consent of the local parties, impartiality and the use of
force only in self-defence should remain the bedrock principles of peacekeeping.
Experience shows, however, that in the context of intra-State/transnational conflicts,
consent may be manipulated in many ways. Impartiality for United Nations
operations must therefore mean adherence to the principles of the Charter: where
one party to a peace agreement clearly and incontrovertibly is violating its terms,
continued equal treatment of all parties by the United Nations can in the best
case result in ineffectiveness and in the worst may amount to complicity with evil.
No failure did more to damage the standing and credibility of United Nations
peacekeeping in the 1990s than its reluctance to distinguish victim from aggressor.

Implications for peacekeeping: the need for robust doctrine and realistic
mandates (paras. 48-64)

Among the changes that the Panel supports are: a doctrinal shift in the use of
civilian police and related rule of law elements in peace operations that emphasizes
a team approach to upholding the rule of law and respect for human rights and
helping communities coming out of a conflict to achieve national reconciliation;
consolidation of disarmament, demobilization, and reintegration programmes into
the assessed budgets of complex peace operations in their first phase; flexibility for
heads of United Nations peace operations to fund “quick impact projects” that make
a real difference in the lives of people in the mission area; and better integration of
electoral assistance into a broader strategy for the support of governance
institutions.

Furthermore, the Security Council and the General Assembly’s Special
Committee on Peacekeeping Operations, conscious that the United Nations will
continue to face the prospect of having to assist communities and nations in making
the transition from war to peace, have each recognized and acknowledged the key
role of peace-building in complex peace operations. This will require that the United
Nations system address what has hitherto been a fundamental deficiency in the way
it has conceived of, funded and implemented peace-building strategies and
activities. Thus, the Panel recommends that the Executive Committee on Peace and
Security (ECPS) present to the Secretary-General a plan to strengthen the permanent
capacity of the United Nations to develop peace-building strategies and to
implement programmes in support of those strategies.

The United Nations and its members face a pressing need to establish more
effective strategies for conflict prevention, in both the long and short terms. In this
context, the Panel endorses the recommendations of the Secretary-General with
respect to conflict prevention contained in the Millennium Report (A/54/2000) and
in his remarks before the Security Council’s second open meeting on conflict
prevention in July 2000. It also encourages the Secretary-General’s more frequent
use of fact-finding missions to areas of tension in support of short-term crisispreventive action.

Implications for preventive action and peace-building: the need for strategy and
support (paras. 29-47)

Only such an environment offers a ready exit to peacekeeping forces, making
peacekeepers and peacebuilders inseparable partners.
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The Panel recommends that a new information-gathering and analysis entity be
created to support the informational and analytical needs of the Secretary-General

New headquarters capacity for information management and strategic analysis
(paras. 65-75)

Member States that do commit formed military units to an operation should be
invited to consult with the members of the Security Council during mandate
formulation; such advice might usefully be institutionalized via the establishment of
ad hoc subsidiary organs of the Council, as provided for in Article 29 of the Charter.
Troop contributors should also be invited to attend Secretariat briefings of the
Security Council pertaining to crises that affect the safety and security of mission
personnel or to a change or reinterpretation of the mandate regarding the use of
force.

The current practice is for the Secretary-General to be given a Security
Council resolution specifying troop levels on paper, not knowing whether he will be
given the troops and other personnel that the mission needs to function effectively,
or whether they will be properly equipped. The Panel is of the view that, once
realistic mission requirements have been set and agreed to, the Council should leave
its authorizing resolution in draft form until the Secretary-General confirms that he
has received troop and other commitments from Member States sufficient to meet
those requirements.

The Secretariat must tell the Security Council what it needs to know, not what
it wants to hear, when recommending force and other resource levels for a new
mission, and it must set those levels according to realistic scenarios that take into
account likely challenges to implementation. Security Council mandates, in turn,
should reflect the clarity that peacekeeping operations require for unity of effort
when they deploy into potentially dangerous situations.

Moreover, United Nations peacekeepers — troops or police — who witness
violence against civilians should be presumed to be authorized to stop it, within
their means, in support of basic United Nations principles. However, operations
given a broad and explicit mandate for civilian protection must be given the specific
resources needed to carry out that mandate.

This means, in turn, that the Secretariat must not apply best-case planning
assumptions to situations where the local actors have historically exhibited worstcase behaviour. It means that mandates should specify an operation’s authority to
use force. It means bigger forces, better equipped and more costly but able to be a
credible deterrent. In particular, United Nations forces for complex operations
should be afforded the field intelligence and other capabilities needed to mount an
effective defence against violent challengers.

In the past, the United Nations has often found itself unable to respond
effectively to such challenges. It is a fundamental premise of the present report,
however, that it must be able to do so. Once deployed, United Nations peacekeepers
must be able to carry out their mandate professionally and successfully. This means
that United Nations military units must be capable of defending themselves, other
mission components and the mission’s mandate. Rules of engagement should be
sufficiently robust and not force United Nations contingents to cede the initiative to
their attackers.
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The Panel recommends that the United Nations standby arrangements system
(UNSAS) be developed further to include several coherent, multinational, brigadesize forces and the necessary enabling forces, created by Member States working in
partnership, in order to better meet the need for the robust peacekeeping forces that
the Panel has advocated. The Panel also recommends that the Secretariat send a
team to confirm the readiness of each potential troop contributor to meet the
requisite United Nations training and equipment requirements for peacekeeping
operations, prior to deployment. Units that do not meet the requirements must not be
deployed.

The Panel recommends that the United Nations define “rapid and effective
deployment capacity” as the ability to fully deploy traditional peacekeeping
operations within 30 days of the adoption of a Security Council resolution
establishing such an operation, and within 90 days in the case of complex
peacekeeping operations.

The first 6 to 12 weeks following a ceasefire or peace accord are often the
most critical ones for establishing both a stable peace and the credibility of a new
operation. Opportunities lost during that period are hard to regain.

Rapid deployment standards and “on-call” expertise (paras. 86-91 and 102-169)

The Panel believes it is essential to assemble the leadership of a new mission
as early as possible at United Nations Headquarters, to participate in shaping a
mission’s concept of operations, support plan, budget, staffing and Headquarters
mission guidance. To that end, the Panel recommends that the Secretary-General
compile, in a systematic fashion and with input from Member States, a
comprehensive list of potential special representatives of the Secretary-General
(SRSGs), force commanders, civilian police commissioners, their potential deputies
and potential heads of other components of a mission, representing a broad
geographic and equitable gender distribution.

Improved mission guidance and leadership (paras. 92-101)

The Panel proposes that EISAS be created by consolidating the existing
Situation Centre of the Department of Peacekeeping Operations (DPKO) with a
number of small, scattered policy planning offices, and adding a small team of
military analysts, experts in international criminal networks and information systems
specialists. EISAS should serve the needs of all members of ECPS.

The Panel’s proposed ECPS Information and Strategic Analysis Secretariat
(EISAS) would create and maintain integrated databases on peace and security
issues, distribute that knowledge efficiently within the United Nations system,
generate policy analyses, formulate long-term strategies for ECPS and bring
budding crises to the attention of the ECPS leadership. It could also propose and
manage the agenda of ECPS itself, helping to transform it into the decision-making
body anticipated in the Secretary-General’s initial reforms.

and the members of the Executive Committee on Peace and Security (ECPS).
Without such capacity, the Secretariat will remain a reactive institution, unable to
get ahead of daily events, and the ECPS will not be able to fulfil the role for which
it was created.
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The Panel also recommends that the Secretary-General be given authority, with
the approval of the Advisory Committee on Administrative and Budgetary
Questions (ACABQ) to commit up to $50 million well in advance of the adoption of
a Security Council resolution establishing a new operation once it becomes clear
that an operation is likely to be established.

Finally, the Panel recommends that the Secretariat radically alter the systems
and procedures in place for peacekeeping procurement in order to facilitate rapid
deployment. It recommends that responsibilities for peacekeeping budgeting and
procurement be moved out of the Department of Management and placed in DPKO.
The Panel proposes the creation of a new and distinct body of streamlined field
procurement policies and procedures; increased delegation of procurement authority
to the field; and greater flexibility for field missions in the management of their
budgets. The Panel also urges that the Secretary-General formulate and submit to the
General Assembly, for its approval, a global logistics support strategy governing the
stockpiling of equipment reserves and standing contracts with the private sector for
common goods and services. In the interim, the Panel recommends that additional
“start-up kits” of essential equipment be maintained at the United Nations Logistics
Base (UNLB) in Brindisi, Italy.

The Secretariat should also address, on an urgent basis, the needs: to put in
place a transparent and decentralized recruitment mechanism for civilian field
personnel; to improve the retention of the civilian specialists that are needed in
every complex peace operation; and to create standby arrangements for their rapid
deployment.

The Panel also calls upon Member States to establish enhanced national
“pools” of police officers and related experts, earmarked for deployment to United
Nations peace operations, to help meet the high demand for civilian police and
related criminal justice/rule of law expertise in peace operations dealing with intraState conflict. The Panel also urges Member States to consider forming joint
regional partnerships and programmes for the purpose of training members of the
respective national pools to United Nations civilian police doctrine and standards.

Parallel on-call lists of civilian police, international judicial experts, penal
experts and human rights specialists must be available in sufficient numbers to
strengthen rule of law institutions, as needed, and should also be part of UNSAS.
Pre-trained teams could then be drawn from this list to precede the main body of
civilian police and related specialists into a new mission area, facilitating the rapid
and effective deployment of the law and order component into the mission.

To support such rapid and effective deployment, the Panel recommends that a
revolving “on-call list” of about 100 experienced, well qualified military officers,
carefully vetted and accepted by DPKO, be created within UNSAS. Teams drawn
from this list and available for duty on seven days’ notice would translate broad,
strategic-level mission concepts developed at Headquarters into concrete operational
and tactical plans in advance of the deployment of troop contingents, and would
augment a core element from DPKO to serve as part of a mission start-up team.

504

Structural adjustments are also required in other elements of DPKO, in
particular to the Military and Civilian Police Division, which should be reorganized
into two separate divisions, and the Field Administration and Logistics Division
(FALD), which should be split into two divisions. The Lessons Learned Unit should
be strengthened and moved into the DPKO Office of Operations. Public information
planning and support at Headquarters also needs strengthening, as do elements in the
Department of Political Affairs (DPA), particularly the electoral unit. Outside the
Secretariat, the ability of the Office of the United Nations High Commissioner for
Human Rights to plan and support the human rights components of peace operations
needs to be reinforced.

The Panel recommends that Integrated Mission Task Forces (IMTFs) be
created, with staff from throughout the United Nations system seconded to them, to
plan new missions and help them reach full deployment, significantly enhancing the
support that Headquarters provides to the field. There is currently no integrated
planning or support cell in the Secretariat that brings together those responsible for
political analysis, military operations, civilian police, electoral assistance, human
rights, development, humanitarian assistance, refugees and displaced persons, public
information, logistics, finance and recruitment.

Establish Integrated Mission Task Forces for mission planning and support
(paras. 198-245)

xiv

The Panel believes that the above recommendations fall well within the bounds
of what can be reasonably demanded of the Organization’s Member States.
Implementing some of them will require additional resources for the Organization,
but we do not mean to suggest that the best way to solve the problems of the United
Nations is merely to throw additional resources at them. Indeed, no amount of
money or resources can substitute for the significant changes that are urgently
needed in the culture of the Organization.

We — the members of the Panel on United Nations Peace Operations — call
on the leaders of the world assembled at the Millennium Summit, as they renew
their commitment to the ideals of the United Nations, to commit as well to

Member States also acknowledge that they need to reflect on their working
culture and methods. It is incumbent upon Security Council members, for example,
and the membership at large to breathe life into the words that they produce, as did,
for instance, the Security Council delegation that flew to Jakarta and Dili in the
wake of the East Timor crisis in 1999, an example of effective Council action at its
best: res, non verba .

Furthermore, wide disparities in staff quality exist and those in the system are
the first to acknowledge it; better performers are given unreasonable workloads to
compensate for those who are less capable. Unless the United Nations takes steps to
become a true meritocracy, it will not be able to reverse the alarming trend of
qualified personnel, the young among them in particular, leaving the Organization.
Moreover, qualified people will have no incentive to join it. Unless managers at all
levels, beginning with the Secretary-General and his senior staff, seriously address
this problem on a priority basis, reward excellence and remove incompetence,
additional resources will be wasted and lasting reform will become impossible.

The Panel calls on the Secretariat to heed the Secretary-General’s initiatives to
reach out to the institutions of civil society; to constantly keep in mind that the
United Nations they serve is the universal organization. People everywhere are fully
entitled to consider that it is their organization, and as such to pass judgement on its
activities and the people who serve in it.

Headquarters and the field missions alike also need a substantive, global,
Peace Operations Extranet (POE), through which missions would have access to,
among other things, EISAS databases and analyses and lessons learned.
Challenges to implementation (paras. 265-2 80)

Modern, well utilized information technology (IT) is a key enabler of many of
the above-mentioned objectives, but gaps in strategy, policy and practice impede its
effective use. In particular, Headquarters lacks a sufficiently strong responsibility
centre for user-level IT strategy and policy in peace operations. A senior official
with such responsibility in the peace and security arena should be appointed and
located within EISAS, with counterparts in the offices of the SRSG in every United
Nations peace operation.

Adapting peace operations to the information age (paras. 246-264)

Consideration should be given to allocating a third Assistant Secretary-General
to DPKO and designating one of them as “Principal Assistant Secretary-General”,
functioning as the deputy to the Under-Secretary-General.

The Panel believes that a methodical management review of DPKO shou ld be
conducted but also believes that staff shortages in certain areas are plainly obvious.
For example, it is clearly not enough to have 32 officers providing military planning
and guidance to 27,000 troops in the field, nine civilian police staff to identify, vet
and provide guidance for up to 8,600 police, and 15 political desk officers for 14
current operations and two new ones, or to allocate just 1.25 per cent of the total
costs of peacekeeping to Headquarters administrative and logistics support.

xiii

A/55/305
S/2000/809

The total cost of DPKO and related Headquarters support offices for
peacekeeping does not exceed $50 million per annum, or roughly 2 per cent of total
peacekeeping costs. Additional resources for those offices are urgently needed to
ensure that more than $2 billion spent on peacekeeping in 2001 are well spent. The
Panel therefore recommends that the Secretary-General submit a proposal to the
General Assembly outlining the Organization’s requirements in full.

The Panel recommends that Headquarters support for peacekeeping be treated
as a core activity of the United Nations, and as such the majority of its resource
requirements should be funded through the regular budget of the Organization.
DPKO and other offices that plan and support peacekeeping are currently primarily
funded by the Support Account, which is renewed each year and funds only
temporary posts. That approach to funding and staff seems to confuse the temporary
nature of specific operations with the evident permanence of peacekeeping and other
peace operations activities as core functions of the United Nations, which is
obviously an untenable state of affairs.

Enhance Headquar ters capacity to plan and support peace operations
(paras. 170-197)
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While building consensus for the recommendations in the present report, we
have also come to a shared vision of a United Nations, extending a strong helping
hand to a community, country or region to avert conflict or to end violence. We see
an SRSG ending a mission well accomplished, having given the people of a country
the opportunity to do for themselves what they could not do before: to build and
hold onto peace, to find reconciliation, to strengthen democracy, to secure human
rights. We see, above all, a United Nations that has not only the will but also the
ability to fulfil its great promise, and to justify the confidence and trust placed in it
by the overwhelming majority of humankind.

strengthen the capacity of the United Nations to fully accomplish the mission which
is, indeed, its very raison d’être : to help communities engulfed in strife and to
maintain or restore peace.
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4.
In other words, the key conditions for the success
of future complex operations are political support,
rapid deployment with a robust force posture and a
sound peace-building strategy. Every recommendation
in the present report is meant, in one way or another, to
help ensure that these three conditions are met. The
need for change has been rendered even more urgent by
recent events in Sierra Leone and by the daunting

3.
For preventive initiatives to reduce tension and
avert conflict, the Secretary-General needs clear, strong
and sustained political support from Member States.
For peacekeeping to accomplish its mission, as the
United Nations has discovered repeatedly over the last
decade, no amount of good intentions can substitute for
the fundamental ability to project credible force.
However, force alone cannot create peace; it can only
create a space in which peace can be built.

2.
The Secretary-General has asked the Panel on
United Nations Peace Operations, composed of
individuals experienced in various aspects of conflict
prevention, peacekeeping and peace-building (Panel
members are listed in annex I), to assess the
shortcomings of the existing system and to make frank,
specific and realistic recommendations for change. Our
recommendations focus not only on politics and
strategy but also on operational and organizational
areas of need.

1.
The United Nations was founded, in the words of
its Charter, in order “to save succeeding generations
from the scourge of war.” Meeting this challenge is the
most important function of the Organization, and, to a
very significant degree, the yardstick by which it is
judged by the peoples it exists to serve. Over the last
decade, the United Nations has repeatedly failed to
meet the challenge; and it can do no better today.
Without significant institutional change, increased
financial support, and renewed commitment on the part
of Member States, the United Nations will not be
capable of executing the critical peacekeeping and
peace-building tasks that the Member States assign it in
coming months and years. There are many tasks which
the United Nations peacekeeping forces should not be
asked to undertake, and many places they should not
go. But when the United Nations does send its forces to
uphold the peace, they must be prepared to confront the
lingering forces of war and violence with the ability
and determination to defeat them.

I. The need for change

7.
In the present report, the Panel has addressed
itself to many compelling needs for change within the
United Nations system. The Panel views its
recommendations as the minimum threshold of change
needed to give the United Nations system the
opportunity to be an effective, operational, twenty-first
century institution. (Key recommendations are
summarized in bold type throughout the text; they are
also combined in a single summary in annex III.)

(b) The pivotal importance of clear, credible
and adequately resourced Security Council mandates;

1

(g) The critical need to improve Headquarters
planning (including contingency planning) for peace
operations;

(f) The need to build the United Nations
capacity to contribute to peace-building, both
preventive and post-conflict, in a genuinely integrated
manner;

(e) The essential importance of the United
Nations system adhering to and promoting international
human rights instruments and standards and
international humanitarian law in all aspects of its
peace and security activities;

(d) The need to have more effective collection
and assessment of information at United Nations
Headquarters, including an enhanced conflict early
warning system that can detect and recognize the threat
or risk of conflict or genocide;

2

8.
The blunt criticisms contained in the present
report reflect the Panel’s collective experience as well
as interviews conducted at every level of the system.
More than 200 people were either interviewed or
provided written input to the Panel. Sources included
the Permanent Missions of Member States, including
the Security Council members; the Special Committee
on Peacekeeping Operations; and personnel in peace
and security-related departments at United Nations
Headquarters in New York, in the United Nations
Office at Geneva, at the headquarters of the Office of
the United Nations High Commissioner for Human
Rights (OHCHR) and of the Office of the United
Nations High Commissioner for Refugees (UNHCR),
at the headquarters of other United Nations funds and

(k) The importance of holding individual
officials at Headquarters and in the field accountable
for their performance, recognizing that they need to be
given commensurate responsibility, authority and
resources to fulfil their assigned tasks.

(a) The essential responsibility of Member
States for the maintenance of international peace and
security, and the need to strengthen both the quality
and quantity of support provided to the United Nations
system to carry out that responsibility;

(c) A focus by the United Nations system on
conflict prevention and its early engagement, wherever
possible;

(j) The imperative to set and adhere to a high
standard of competence and integrity for both
Headquarters and field personnel, who must be
provided the training and support necessary to do their
jobs and to progress in their careers, guided by modern
management practices that reward meritorious
performance and weed out incompetence;

(i) The necessity to provide field missions with
high-quality leaders and managers who are granted
greater flexibility and autonomy by Headquarters,
within clear mandate parameters and with clear
standards of accountability for both spending and
results;

(h) The recognition that while the United
Nations has acquired considerable expertise in
planning, mounting and executing traditional
peacekeeping operations, it has yet to acquire the
capacity needed to deploy more complex operations
rapidly and to sustain them effectively;
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6.
The recommendations that the Panel presents
balance principle and pragmatism, while honouring the
spirit and letter of the Charter of the United Nations
and the respective roles of the Organization’s
legislative bodies. They are based on the following
premises:

5.
These changes — while essential — will have no
lasting impact unless the Member States of the
Organization take seriously their responsibility to train
and equip their own forces and to mandate and enable
their collective instrument, so that together they may
succeed in meeting threats to peace. They must
summon the political will to support the United
Nations politically, financially and operationally —
once they have decided to act as the United Nations —
if the Organization is to be credible as a force for
peace.

prospect of expanded United Nations operations in the
Democratic Republic of the Congo.
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12. Peacekeeping is a 50-year-old enterprise that has
evolved rapidly in the past decade from a traditional,
primarily military model of observing ceasefires and
force separations after inter-State wars, to incorporate a
complex model of many elements, military and

11. Peacemaking addresses conflicts in progress,
attempting to bring them to a halt, using the tools of
diplomacy and mediation. Peacemakers may be envoys
of Governments, groups of States, regional
organizations or the United Nations, or they may be
unofficial and non-governmental groups, as was the
case, for example, in the negotiations leading up to a
peace accord for Mozambique. Peacemaking may even
be the work of a prominent personality, working
independently.

10. United Nations peace operations entail three
principal
activities:
conflict
prevention
and
peacemaking; peacekeeping; and peace-building. Longterm conflict prevention addresses the structural
sources of conflict in order to build a solid foundation
for peace. Where those foundations are crumbling,
conflict prevention attempts to reinforce them, usually
in the form of a diplomatic initiative. Such preventive
action is, by definition, a low-profile activity; when
successful, it may even go unnoticed altogether.

A. Defining the elements of peace
operations

9.
The United Nations system — namely the
Member States, Security Council, General Assembly
and Secretariat — must commit to peace operations
carefully, reflecting honestly on the record of its
performance over the past decade. It must adjust
accordingly the doctrine upon which peace operations
are established; fine-tune its analytical and decisionmaking capacities to respond to existing realities and
anticipate future requirements; and summon the
creativity, imagination and will required to implement
new and alternative solutions to those situations into
which peacekeepers cannot or should not go.

II. Doctrine, strategy and decisionmaking for peace operations

programmes; at the World Bank and in every current
United Nations peace operation. (A list of references is
contained in annex II.)
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16. Those who favour focusing on the underlying
causes of conflicts argue that such crisis-related efforts
often prove either too little or too late. Attempted
earlier, however, diplomatic initiatives may be rebuffed
by a government that does not see or will not

15. The quiet successes of short-term conflict
prevention and peacemaking are often, as noted,
politically
invisible.
Personal
envoys
and
representatives of the Secretary-General (RSGs) or
special representatives of the Secretary-General
(SRSGs) have at times complemented the diplomatic
initiatives of Member States and, at other times, have
taken initiatives that Member States could not readily
duplicate. Examples of the latter initiatives (drawn
from peacemaking as well as preventive diplomacy)
include the achievement of a ceasefire in the Islamic
Republic of Iran-Iraq war in 1988, the freeing of the
last Western hostages in Lebanon in 1991, and
avoidance of war between the Islamic Republic of Iran
and Afghanistan in 1998.

B. Experience of the past

14. Essential complements to effective peacebuilding include support for the fight against
corruption, the implementation of humanitarian
demining
programmes,
emphasis
on
human
immunodeficiency virus/acquired immunodeficiency
syndrome (HIV/AIDS) education and control, and
action against other infectious diseases.

13. Peace-building is a term of more recent origin
that, as used in the present report, defines activities
undertaken on the far side of conflict to reassemble the
foundations of peace and provide the tools for building
on those foundations something that is more than just
the absence of war. Thus, peace-building includes but
is not limited to reintegrating former combatants into
civilian society, strengthening the rule of law (for
example, through training and restructuring of local
police, and judicial and penal reform); improving
respect for human rights through the monitoring,
education and investigation of past and existing abuses;
providing technical assistance for democratic
development (including electoral assistance and
support for free media); and promoting conflict
resolution and reconciliation techniques.

civilian, working together to build peace in the
dangerous aftermath of civil wars.
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19. Risks and costs for operations that must function
in such circumstances are much greater than for
traditional peacekeeping. Moreover, the complexity of
the tasks assigned to these missions and the volatility
of the situation on the ground tend to increase together.
Since the end of the cold war, such complex and risky
mandates have been the rule rather than the exception:
United Nations operations have been given reliefescort duties where the security situation was so

18. Since the end of the cold war, United Nations
peacekeeping has often combined with peace-building
in complex peace operations deployed into settings of
intra-State conflict. Those conflict settings, however,
both affect and are affected by outside actors: political
patrons; arms vendors; buyers of illicit commodity
exports; regional powers that send their own forces into
the fray; and neighbouring States that host refugees
who are sometimes systematically forced to flee their
homes. With such significant cross-border effects by
state and non-state actors alike, these conflicts are
often decidedly “transnational” in character.

17. Until the end of the cold war, United Nations
peacekeeping operations mostly had traditional
ceasefire-monitoring mandates and no direct peacebuilding responsibilities. The “entry strategy” or
sequence of events and decisions leading to United
Nations deployment was straightforward: war,
ceasefire, invitation to monitor ceasefire compliance
and deployment of military observers or units to do so,
while efforts continued for a political settlement.
Intelligence
requirements
were
also
fairly
straightforward and risks to troops were relatively low.
But traditional peacekeeping, which treats the
symptoms rather than sources of conflict, has no builtin exit strategy and associated peacemaking was often
slow to make progress. As a result, traditional
peacekeepers have remained in place for 10, 20, 30 or
even 50 years (as in Cyprus, the Middle East and
India/Pakistan). By the standards of more complex
operations, they are relatively low cost and politically
easier to maintain than to remove. However, they are
also difficult to justify unless accompanied by serious
and sustained peacemaking efforts that seek to
transform a ceasefire accord into a durable and lasting
peace settlement.

acknowledge a looming problem, or that may itself be
part of the problem. Thus, long-term preventive
strategies are a necessary complement to short-term
initiatives.
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22. A growing number of reports on such conflicts
have highlighted the fact that would-be spoilers have
the greatest incentive to defect from peace accords
when they have an independent source of income that
pays soldiers, buys guns, enriches faction leaders and
may even have been the motive for war. Recent history

21. As the United Nations soon discovered, local
parties sign peace accords for a variety of reasons, not
all of them favourable to peace. “Spoilers” — groups
(including signatories) who renege on their
commitments or otherwise seek to undermine a peace
accord
by
violence
—
challenged
peace
implementation in Cambodia, threw Angola, Somalia
and Sierra Leone back into civil war, and orchestrated
the murder of no fewer than 800,000 people in
Rwanda. The United Nations must be prepared to deal
effectively with spoilers if it expects to achieve a
consistent record of success in peacekeeping or peacebuilding in situations of intrastate/transnational
conflict.

20. It should have come as no surprise to anyone that
these missions would be hard to accomplish. Initially,
the 1990s offered more positive prospects: operations
implementing peace accords were time-limited, rather
than of indefinite duration, and successful conduct of
national elections seemed to offer a ready exit strategy.
However, United Nations operations since then have
tended to deploy where conflict has not resulted in
victory for any side: it may be that the conflict is
stalemated militarily or that international pressure has
brought fighting to a halt, but in any event the conflict
is unfinished. United Nations operations thus do not
deploy into post-conflict situations so much as they
deploy to create such situations. That is, they work to
divert the unfinished conflict, and the personal,
political or other agendas that drove it, from the
military to the political arena, and to make that
diversion permanent.

dangerous that humanitarian operations could not
continue without high risk for humanitarian personnel;
they have been given mandates to protect civilian
victims of conflict where potential victims were at
greatest risk, and mandates to control heavy weapons
in possession of local parties when those weapons were
being used to threaten the mission and the local
population alike. In two extreme situations, United
Nations operations were given executive law
enforcement and administrative authority where local
authority did not exist or was not able to function.
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25. A relatively less dangerous environment — just
two parties, committed to peace, with competitive but
congruent aims, lacking illicit sources of income, with
neighbours and patrons committed to peace — is a
fairly forgiving one. In less forgiving, more dangerous
environments — three or more parties, of varying
commitment to peace, with divergent aims, with
independent sources of income and arms, and with
neighbours who are willing to buy, sell and transit
illicit goods — United Nations missions put not only
their own people but peace itself at risk unless they
perform their tasks with the competence and efficiency
that the situation requires and have serious great power
backing.

24. Other variables that affect the difficulty of peace
implementation include, first, the sources of the
conflict. These can range from economics (e.g., issues
of poverty, distribution, discrimination or corruption),
politics (an unalloyed contest for power) and resource
and other environmental issues (such as competition
for scarce water) to issues of ethnicity, religion or gross
violations of human rights. Political and economic
objectives may be more fluid and open to compromise
than objectives related to resource needs, ethnicity or
religion. Second, the complexity of negotiating and
implementing peace will tend to rise with the number
of local parties and the divergence of their goals (e.g.,
some may seek unity, others separation). Third, the
level of casualties, population displacement and
infrastructure damage will affect the level of wargenerated grievance, and thus the difficulty of
reconciliation, which requires that past human rights
violations be addressed, as well as the cost and
complexity of reconstruction.

23. Neighbouring States can contribute to the
problem by allowing passage of conflict-supporting
contraband, serving as middlemen for it or providing
base areas for fighters. To counter such conflictsupporting neighbours, a peace operation will require
the active political, logistical and/or military support of
one or more great powers, or of major regional powers.
The tougher the operation, the more important such
backing becomes.

indicates that, where such income streams from the
export of illicit narcotics, gemstones or other highvalue commodities cannot be pinched off, peace is
unsustainable.
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29. United Nations peace operations addressed no
more than one third of the conflict situations of the
1990s. Because even much-improved mechanisms for
creation and support of United Nations peacekeeping
operations will not enable the United Nations system to
respond with such operations in the case of all conflict
everywhere, there is a pressing need for the United
Nations and its Member States to establish a more
effective system for long-term conflict prevention.
Prevention is clearly far more preferable for those who
would otherwise suffer the consequences of war, and is

C. Implications for preventive action

28. When complex peace operations do go into the
field, it is the task of the operation’s peacekeepers to
maintain a secure local environment for peacebuilding, and the peacebuilders’ task to support the
political, social and economic changes that create a
secure environment that is self-sustaining. Only such
an environment offers a ready exit to peacekeeping
forces, unless the international community is willing to
tolerate recurrence of conflict when such forces depart.
History has taught that peacekeepers and peacebuilders
are inseparable partners in complex operations: while
the peacebuilders may not be able to function without
the peacekeepers’ support, the peacekeepers have no
exit without the peacebuilders’ work.

27. It is equally importa nt, in this context, to judge
the extent to which local authorities are willing and
able to take difficult but necessary political and
economic decisions and to participate in the
establishment of processes and mechanisms to manage
internal disputes and pre-empt violence or the reemergence of conflict. These are factors over which a
field mission and the United Nations have little control,
yet such a cooperative environment is critical in
determining the successful outcome of a peace
operation.

26. It is vitally important that negotiators, the
Security Council, Secretariat mission planners, and
mission participants alike understand which of these
political-military environments they are entering, how
the environment may change under their feet once they
arrive, and what they realistically plan to do if and
when it does change. Each of these must be factored
into an operation’s entry strategy and, indeed, into the
basic decision about whether an operation is feasible
and should even be attempted.

5

31. To improve early United Nations focus on
potential new complex emergencies and thus shortterm conflict prevention, about two years ago the
Headquarters Departments that sit on the Executive
Committee on Peace and Security (ECPS) created the
Inter-Agency/Interdepartmental
Framework
for
Coordination, in which 10 departments, funds,
programmes and agencies now participate. The active
element, the Framework Team, meets at the Director
level monthly to decide on areas at risk, schedule
country (or situation) review meetings and identify
preventive measures. The Framework mechanism has
improved interdepartmental contacts but has not
accumulated knowledge in a structured way, and does
no strategic planning. This may have contributed to the
Secretariat’s difficulty in persuading Member States of
the advantages of backing their professed commitment
to both long- and short-term conflict prevention
measures with the requisite political and financial
support. In the interim, the Secretary-General’s annual
reports of 1997 and 1999 (A/52/1 and A/54/1) focused

30. The Panel wishes to commend the United Nations
ongoing internal Task Force on Peace and Security for
its work in the area of long-term prevention, in
particular the notion that development entities in the
United Nations system should view humanitarian and
development work through a “conflict prevention lens”
and make long-term prevention a key focus of their
work, adapting current tools, such as the common
country assessment and the United Nations
Development Assistance Framework (UNDAF), to that
end.

a less costly option for the international community
than military action, emergency humanitarian relief or
reconstruction after a war has run its course. As the
Secretary-General noted in his recent Millennium
Report (A/54/2000), “every step taken towards
reducing poverty and achieving broad-based economic
growth is a step toward conflict prevention”. In many
cases of internal conflict, “poverty is coupled with
sharp ethnic or religious cleavages”, in which minority
rights “are insufficiently respected [and] the
institutions of government are insufficiently inclusive”.
Long-term preventive strategies in such instances must
therefore work “to promote human rights, to protect
minority rights and to institute political arrangements
in which all groups are represented. … Every group
needs to become convinced that the state belongs to all
people”.
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recommendations

on
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(a) The Panel endorses the recommendations
of the Secretary-General with respect to conflict

34. Summary of
preventive action:

33. The second impediment to effective crisispreventive action is the gap between verbal postures
and financial and political support for prevention. The
Millennium Assembly offers all concerned the
opportunity to reassess their commitment to this area
and consider the prevention-related recommendations
contained in the Secretary-General’s Millennium
Report and in his recent remarks before the Security
Council’s second open meeting on conflict prevention.
There, the Secretary-General emphasized the need for
closer collaboration between the Security Council and
other principal organs of the United Nations on conflict
prevention issues, and ways to interact more closely
with non-state actors, including the corporate sector, in
helping to defuse or avoid conflicts.

32. At the heart of the question of short-term
prevention lies the use of fact-finding missions and
other key initiatives by the Secretary-General. These
have, however, usually met with two key impediments.
First, there is the understandable and legitimate
concern of Member States, especially the small and
weak among them, about sovereignty. Such concerns
are all the greater in the face of initiatives taken by
another Member State, especially a stronger neighbour,
or by a regional organization that is dominated by one
of its members. A state facing internal difficulties
would more readily accept overtures by the SecretaryGeneral because of the recognized independence and
moral high ground of his position and in view of the
letter and spirit of the Charter, which requires that the
Secretary-General offer his assistance and expects the
Member States to give the United Nations “every
assistance” as indicated, in particular, in Article 2 (5)
of the Charter. Fact-finding missions are one tool by
which the Secretary-General can facilitate the
provision of his good offices.

specifically on conflict prevention. The Carnegie
Commission on Preventing Deadly Conflict and the
United Nations Association of the United States of
America, among others, also have contributed valuable
studies on the subject. And more than 400 staff in the
United Nations have undergone systematic training in
“early warning” at the United Nations Staff College in
Turin.
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36. Peace-building support offices or United Nations
political offices may be established as follow-ons to
other peace operations, as in Tajikistan or Haiti, or as
independent initiatives, as in Guatemala or GuineaBissau. They help to support the consolidation of peace
in post-conflict countries, working with both
Governments and non-governmental parties and
complementing what may be ongoing United Nations
development activities, which strive to remain apart
from politics while nonetheless targeting assistance at
the sources of conflict.

35. The Security Council and the Ge neral Assembly’s
Special Committee on Peace-keeping Operations have
each recognized and acknowledged the importance of
peace-building as integral to the success of
peacekeeping operations. In this regard, on 29
December 1998 the Security Council adopted a
presidential statement that encouraged the SecretaryGeneral to “explore the possibility of establishing postconflict peace-building structures as part of efforts by
the United Nations system to achieve a lasting peaceful
solution to conflicts ...”. The Special Committee on
Peacekeeping Operations, in its own report earlier in
2000, stressed the importance of defining and
identifying elements of peace-building before they are
incorporated into the mandates of complex peace
operations, so as to facilitate later consideration by the
General Assembly of continuing support for key
elements of peace-building after a complex operation
draws to a close.

D. Implications for peace-building
strategy

(b) The Panel supports the SecretaryGeneral’s more frequent use of fact-finding
missions to areas of tension, and stresses Member
States’ obligations, under Article 2 (5) of the
Charter, to give “every assistance” to such activities
of the United Nations.

prevention contained in the Millennium Report and
in his remarks before the Security Council’s second
open meeting on conflict prevention in July 2000, in
particular his appeal to “all who are engaged in
conflict prevention and development — the United
Nations,
the
Bretton
Woods
institutions,
Governments and civil society organizations — [to]
address these challenges in a more integrated
fashion”;
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39. Third, United Nations civilian police monitors are
not peacebuilders if they simply document or attempt
to discourage by their presence abusive or other
unacceptable behaviour of local police officers — a
traditional and somewhat narrow perspective of
civilian police capabilities. Today, missions may
require civilian police to be tasked to reform, train and
restructure local police forces according to
international standards for democratic policing and
human rights, as well as having the capacity to respond
effectively to civil disorder and for self-defence. The
courts, too, into which local police officers bring
alleged criminals and the penal system to which the
law commits prisoners also must be politically
impartial and free from intimidation or duress. Where
peace-building missions require it, international
judicial experts, penal experts and human rights
specialists, as well as civilian police, must be available
in sufficient numbers to strengthen rule of law
institutions. Where justice, reconciliation and the fight

38. Second, “free and fair” elections should be
viewed as part of broader efforts to strengthen
governance institutions. Elections will be successfully
held only in an environment in which a population
recovering from war comes to accept the ballot over
the bullet as an appropriate and credible mechanism
through which their views on government are
represented. Elections need the support of a broader
process of democratization and civil society building
that includes effective civilian governance and a
culture of respect for basic human rights, lest elections
merely ratify a tyranny of the majority or be overturned
by force after a peace operation leaves.

37. Effective
peace-building
requires
active
engagement with the local parties, and that engagement
should be multidimensional in nature. First, all peace
operations should be given the capacity to make a
demonstrable difference in the lives of the people in
their mission area, relatively early in the life of the
mission. The head of mission should have authority to
apply a small percentage of mission funds to “quick
impact projects” aimed at real improvements in quality
of life, to help establish the credibility of a new
mission.
The
resident
coordinator/humanitarian
coordinator of the pre-existing United Nations country
team should serve as chief adviser for such projects in
order to ensure efficient spending and to avoid conflict
with other development or humanitarian assistance
programmes.
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42. Fifth, the disarmament, demobilization and
reintegration of former combatants — key to
immediate post-conflict stability and reduced
likelihood of conflict recurrence — is an area in which
peace-building makes a direct contribution to public
security and law and order. But the basic objective of
disarmament, demobilization and reintegration is not
met unless all three elements of the programme are
implemented. Demobilized fighters (who almost never
fully disarm) will tend to return to a life of violence if

41. Fourth, the human rights component of a peace
operation is indeed critical to effective peace-building.
United Nations human rights personnel can play a
leading role, for example, in helping to implement a
comprehensive programme for national reconciliation.
The human rights components within peace operations
have not always received the political and
administrative support that they require, however, nor
are their functions always clearly understood by other
components. Thus, the Panel stresses the importance of
training military, police and other civilian personnel on
human rights issues and on the relevant provisions of
international humanitarian law. In this respect, the
Panel commends the Secretary-General’s bulletin of 6
August 1999 entitled “Observance by United Nations
forces
of
international
humanitarian
law”
(ST/SGB/1999/13).

43. Disarmament, demobilization and reintegration
has been a feature of at least 15 peacekeeping
operations in the past 10 years. More than a dozen
United Nations agencies and programmes as well as
international and local NGOs, fund these programmes.
Partly because so many actors are involved in planning
or supporting disarmament, demobilization and
reintegration, it lacks a designated focal point within
the United Nations system.

40. While this team approach may seem self-evident,
the United Nations has faced situations in the past
decade where the Security Council has authorized the
deployment of several thousand police in a
peacekeeping operation but has resisted the notion of
providing the same operations with even 20 or 30
criminal justice experts. Further, the modern role of
civilian police needs to be better understood and
developed. In short, a doctrinal shift is required in how
the Organization conceives of and utilizes civilian
police in peace operations, as well as the need for an
adequately resourced team approach to upholding the
rule of law and respect for human rights, through
judicial, penal, human rights and policing experts
working together in a coordinated and collegial
manner.
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46. Nonetheless, a distinction should be made
between strategy formulation and the implementation
of such strategies, based upon a rational division of

45. DPA, the Department of Political Affairs, the
Department of Peacekeeping Operations (DPKO), the
Office for the Coordination of Humanitarian Affairs
(OCHA), the Department of Disarmament Affairs
(DDA), the Office of Legal Affairs (OLA), UNDP, the
United Nations Children’s Fund (UNICEF), OHCHR,
UNHCR, the Special Representative of the SecretaryGeneral for Children and Armed Conflict, and the
United Nations Security Coordinator are represented in
ECPS; the World Bank Group has been invited to
participate as well. ECPS thus provides the ideal forum
for the formulation of peace-building strategies.

44. Effective peace-building also re quires a focal
point to coordinate the many different activities that
building peace entails. In the view of the Panel, the
United Nations should be considered the focal point for
peace-building activities by the donor community. To
that end, there is great merit in creating a consolidated
and permanent institutional capacity within the United
Nations system. The Panel therefore believes that the
Under-Secretary-General for Political Affairs, in
his/her capacity as Convener of ECPS, should serve as
the focal point for peace-building. The Panel also
supports efforts under way by the Department of
Political Affairs (DPA) and the United Nations
Development Programme (UNDP) to jointly strengthen
United Nations capacity in this area, because effective
peace-building is, in effect, a hybrid of political and
development activities targeted at the sources of
conflict.

they find no legitimate livelihood, that is, if they are
not “reintegrated” into the local economy. The
reintegration element of disarmament, demobilization
and reintegration is voluntarily funded, however, and
that funding has sometimes badly lagged behind
requirements.
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against impunity require it, the Security Council should
authorize such experts, as well as relevant criminal
investigators and forensic specialists, to further the
work of apprehension and prosecution of persons
indicted for war crimes in support of United Nations
international criminal tribunals.
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(d) The
Panel
recommends
that
the
Executive Committee on Peace and Security discuss
and recommend to the Secretary-General a plan to
strengthen the permanent capacity of the United
Nations to develop peace-building strategies and to
implement programmes in support of those
strategies .

(c) The
Panel
recommends
that
the
legislative bodies consider bringing demobilization
and reintegration programmes into the assessed
budgets of complex peace operations for the first
phase of an operation in order to facilitate the rapid
disassembly of fighting factions and reduce the
likelihood of resumed conflict;

(b) The Panel recommends a doctrinal shift
in the use of civilian police, other rule of law
elements and human rights experts in complex
peace operations to reflect an increased focus on
strengthening rule of law institutions and improving
respect for human rights in post-conflict
environments;

(a) A small percentage of a mission’s firstyear budget should be made available to the
representative or special representative of the
Secretary-General leading the mission to fund quick
impact projects in its area of operations, with the
advice of the United Nations country team’s
resident coordinator;

47. Summary of key recommendations on peacebuilding:

labour among ECPS members. In the Panel's view,
UNDP has untapped potential in this area, and UNDP,
in cooperation with other United Nations agencies,
funds and programmes and the World Bank, are best
placed to take the lead in implementing peace-building
activities. The Panel therefore recommends that ECPS
propose to the Secretary-General a plan to strengthen
the capacity of the United Nations to develop peacebuilding strategies and to implement programmes in
support of those strategies. That plan should also
indicate the criteria for determining when the
appointment of a senior political envoy or
representative of the Secretary-General may be
warranted to raise the profile and sharpen the political
focus of peace-building activities in a particular region
or country recovering from conflict.
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50. Impartiality for such operations must therefore
mean adherence to the principles of the Charter and to
the objectives of a mandate that is rooted in those
Charter principles. Such impartiality is not the same as
neutrality or equal treatment of all parties in all cases
for all time, which can amount to a policy of
appeasement. In some cases, local parties consist not of
moral equals but of obvious aggressors and victims,

49. In the past, the United Nations has often found
itself unable to respond effectively to such challenges.
It is a fundamental premise of the present report,
however, that it must be able to do so. Once deployed,
United Nations peacekeepers must be able to carry out
their mandate professionally and successfully. This
means that United Nations military units must be
capable of defending themselves, other mission
components and the mission’s mandate. Rules of
engagement should not limit contingents to stroke-forstroke responses but should allow ripostes sufficient to
silence a source of deadly fire that is directed at United
Nations troops or at the people they are charged to
protect and, in particularly dangerous situations, should
not force United Nations contingents to cede the
initiative to their attackers.

48. The Panel concurs that consent of the local
parties, impartiality and use of force only in selfdefence should remain the bedrock principles of
peacekeeping. Experience shows, however, that in the
context of modern peace operations dealing with intraState/transnational
conflicts,
consent
may
be
manipulated in many ways by the local parties. A party
may give its consent to United Nations presence merely
to gain time to retool its fighting forces and withdraw
consent when the peacekeeping operation no longer
serves its interests. A party may seek to limit an
operation’s freedom of movement, adopt a policy of
persistent non-compliance with the provisions of an
agreement or withdraw its consent altogether.
Moreover, regardless of faction leaders’ commitment to
the peace, fighting forces may simply be under much
looser control than the conventional armies with which
traditional peacekeepers work, and such forces may
split into factions whose existence and implications
were not contemplated in the peace agreement under
the colour of which the United Nations mission
operates.

E. Implications for peacekeeping doctrine
and strategy
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52. Willingness of Member States to contribute
troops to a credible operation of this sort also implies a
willingness to accept the risk of casualties on behalf of
the mandate. Reluctance to accept that risk has grown
since the difficult missions of the mid-1990s, partly
because Member States are not clear about how to
define their national interests in taking such risks, and
partly because they may be unclear about the risks
themselves. In seeking contributions of forces,
therefore, the Secretary-General must be able to make
the case that troop contributors and indeed all Member
States have a stake in the management and resolution
of the conflict, if only as part of the larger enterprise of
establishing peace that the United Nations represents.
In so doing, the Secretary-General should be able to
give would-be troop contributors an assessment of risk
that describes what the conflict and the peace are
about, evaluates the capabilities and objectives of the
local parties, and assesses the independent financial

51. This means, in turn, that the Sec retariat must not
apply best-case planning assumptions to situations
where the local actors have historically exhibited
worst-case behaviour. It means that mandates should
specify an operation’s authority to use force. It means
bigger forces, better equipped and more costly, but able
to pose a credible deterrent threat, in contrast to the
symbolic
and
non-threatening
presence
that
characterizes traditional peacekeeping. United Nations
forces for complex operations should be sized and
configured so as to leave no doubt in the minds of
would-be spoilers as to which of the two approaches
the Organization has adopted. Such forces should be
afforded the field intelligence and other capabilities
needed to mount a defence against violent challengers.

and peacekeepers may not only be operationally
justified in using force but morally compelled to do so.
Genocide in Rwanda went as far as it did in part
because the international community failed to use or to
reinforce the operation then on the ground in that
country to oppose obvious evil. The Security Council
has since established, in its resolution 1296 (2000), that
the targeting of civilians in armed conflict and the
denial of humanitarian access to civilian populations
afflicted by war may themselves constitute threats to
international peace and security and thus be triggers for
Security Council action. If a United Nations peace
operation is already on the ground, carrying out those
actions may become its responsibility, and it should be
prepared.
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55. Summary
of
key
recommendation
on
peacekeeping doctrine and strategy: once deployed,
United Nations peacekeepers must be able to carry
out their mandates professionally and successfully
and be capable of defending themselves, other
mission components and the mission’s mandate,
with robust rules of engagement, against those who
renege on their commitments to a peace accord or
otherwise seek to undermine it by violence.

54. The Charter clearly encourages cooperation with
regional and subregional organizations to resolve
conflict and establish and maintain peace and security.
The United Nations is actively and successfully
engaged in many such cooperation programmes in the
field of conflict prevention, peacemaking, elections and
electoral assistance, human rights monitoring and
humanitarian work and other peace-building activities
in various parts of the world. Where peacekeeping
operations are concerned, however, caution seems
appropriate, because military resources and capability
are unevenly distributed around the world, and troops
in the most crisis-prone areas are often less prepared
for the demands of modern peacekeeping than is the
case elsewhere. Providing training, equipment,
logistical support and other resources to regional and
subregional organizations could enable peacekeepers
from all regions to participate in a United Nations
peacekeeping operation or to set up regional
peacekeeping operations on the basis of a Security
Council resolution.

53. The Panel recognizes that the United Nations
does not wage war. Where enforcement action is
required, it has consistently been entrusted to coalitions
of willing States, with the authorization of the Security
Council, acting under Chapter VII of the Charter.

resources at their disposal and the implications of those
resources for the maintenance of peace. The Security
Council and the Secretariat also must be able to win the
confidence of troop contributors that the strategy and
concept of operations for a new mission are sound and
that they will be sending troops or police to serve under
a competent mission with effective leadership.
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58. The Panel believes that the Secretariat must be
able to make a strong case to the Security Council that
requests for United Nations implementation of
ceasefires or peace agreements need to meet certain
minimum conditions before the Council commits
United Nations-led forces to implement such accords,
including the opportunity to have adviser-observers
present at the peace negotiations; that any agreement
be consistent with prevailing international human
rights standards and humanitarian law; and that tasks to
be undertaken by the United Nations are operationally
achievable — with local responsibility for supporting

57. The outlines of a possible United Nations peace
operation often first appear when negotiators working
toward a peace agreement contemplate United Nations
implementation of that agreement. Although peace
negotiators (peacemakers) may be skilled professionals
in their craft, they are much less likely to know in
detail the operational requirements of soldiers, police,
relief providers or electoral advisers in United Nations
field missions. Non-United Nations peacemakers may
have even less knowledge of those requirements. Yet
the Secretariat has, in recent years, found itself
required to execute mandates that were developed
elsewhere and delivered to it via the Security Council
with but minor changes.

56. As a political body, the Security Council focuses
on consensus-building, even though it can take
decisions with less than unanimity. But the
compromises required to build consensus can be made
at the expense of specificity, and the resulting
ambiguity can have serious consequences in the field if
the mandate is then subject to varying interpretation by
different elements of a peace operation, or if local
actors perceive a less than complete Council
commitment to peace implementation that offers
encouragement to spoilers. Ambiguity may also paper
over differences that emerge later, under pressure of a
crisis, to prevent urgent Council action. While it
acknowledges the utility of political compromise in
many cases, the Panel comes down in this case on the
side of clarity, especially for operations that will
deploy into dangerous circumstances. Rather than send
an operation into danger with unclear instructions, the
Panel urges that the Council refrain from mandating
such a mission.

F. Clear, credible and achievable
mandates
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61. There are several ways to diminish the likelihood
of such commitment gaps, including better
coordination and consultation between potential troop
contributors and the members of the Security Council
during the mandate formulation process. Troop
contributor advice to the Security Council might
usefully be institutionalized via the establishment of
ad hoc subsidiary organs of the Council, as provided
for in Article 29 of the Charter. Member States
contributing formed military units to an operation
should as a matter of course be invited to attend

60. Moreover, the Panel believes that until the
Secretary-General is able to obtain solid commitments
from Member States for the forces that he or she does
believe necessary to carry out an operation, it should
not go forward at all. To deploy a partial force
incapable of solidifying a fragile peace would first
raise and then dash the hopes of a population engulfed
in conflict or recovering from war, and damage the
credibility of the United Nations as a whole. In such
circumstances, the Panel believes that the Security
Council should leave in draft form a resolution that
contemplated sizeable force levels for a new
peacekeeping operation until such time as the
Secretary-General could confirm that the necessary
troop commitments had been received from Member
States.

59. In advising the Council on mission requirements,
the Secretariat must not set mission force and other
resource levels according to what it presumes to be
acceptable to the Council politically. By self-censoring
in that manner, the Secretariat sets up itself and the
mission not just to fail but to be the scapegoats for
failure. Although presenting and justifying planning
estimates according to high operational standards
might reduce the likelihood of an operation going
forward, Member States must not be led to believe that
they are doing something useful for countries in trouble
when — by under-resourcing missions — they are
more likely agreeing to a waste of human resources,
time and money.

them specified — and either contribute to addressing
the sources of conflict or provide the space required for
others to do so. Since competent advice to negotiators
may depend on detailed knowledge of the situation on
the ground, the Secretary-General should be preauthorized to commit funds from the Peacekeeping
Reserve Fund sufficient to conduct a preliminary site
survey in the prospective mission area.
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(b) The Security Council should leave in
draft form resolutions authorizing missions with
sizeable troop levels until such time as the
Secretary-General has firm commitments of troops
and other critical mission support elements,

(a) The Panel recommends that, before the
Security Council agrees to implement a ceasefire or
peace agreement with a United Nations-led
peacekeeping operation, the Council assure itself
that the agreement meets threshold conditions, such
as consistency with international human rights
standards and practicability of specified tasks and
timelines;

64. Summary of key recommendations on clear,
credible and achievable mandates:

63. However, the Panel is concerned about the
credibility and achievability of a blanket mandate in
this area. There are hundreds of thousands of civilians
in current United Nations mission areas who are
exposed to potential risk of violence, and United
Nations forces currently deployed could not protect
more than a small fraction of them even if directed to
do so. Promising to extend such protection establishes
a very high threshold of expectation. The potentially
large mismatch between desired objective and
resources available to meet it raises the prospect of
continuing disappointment with United Nations followthrough in this area. If an operation is given a mandate
to protect civilians, therefore, it also must be given the
specific resources needed to carry out that mandate.

62. Finally, the desire on the part of the SecretaryGeneral to extend additional protection to civilians in
armed conflicts and the actions of the Security Council
to give United Nations peacekeepers explicit authority
to protect civilians in conflict situations are positive
developments. Indeed, peacekeepers — troops or
police — who witness violence against civilians should
be presumed to be authorized to stop it, within their
means, in support of basic United Nations principles
and, as stated in the report of the Independent Inquiry
on Rwanda, consistent with “the perception and the
expectation of protection created by [an operation’s]
very presence” (see S/1999/1257, p. 51).

Secretariat briefings of the Security Council pertaining
to crises that affect the safety and security of the
mission’s personnel or to a change or reinterpretation
of a mission’s mandate with respect to the use of force.
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72. As a common service, EISAS would be of both
short-term and long-term value to ECPS members. It
would strengthen the daily reporting function of the
DPKO Situation Centre, generating all-source updates
67. Current Secretariat staffing levels and job
demands in the peace and security sector more or less
preclude departmental policy planning. Although most
ECPS members have policy or planning units, they
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71. Close affiliates of EISAS should include the
Strategic Planning Unit of the Office of the SecretaryGeneral; the Emergency Response Division of UNDP;
the Peace-building Unit (see paras. 239-243 below);
the Information Analysis Unit of OCHA (which
supports Relief Web); the New York liaison offices of
OHCHR and UNHCR; the Office of the United Nations
Security Coordinator; and the Monitoring, Database
and Information Branch of DDA. The World Bank
Group should be invited to maintain liaison, using
appropriate elements, such as the Bank’s Post-Conflict
Unit.

70. Additional staff would be required to give EISAS
expertise that does not exist elsewhere in the system or
that cannot be taken from existing structures. These
additions would include a head of the staff (at Director
level), a small team of military analysts, police experts
and highly qualified information systems analysts who
would be responsible for managing the design and
maintenance of EISAS databases and their accessibility
to both Headquarters and field offices and missions.

69. The bulk of EISAS should be formed by
consolidation of the various departmental units that are
assigned policy and information analysis roles related
to peace and security, including the Policy Analysis
Unit and the Situation Centre of DPKO; the Policy
Planning Unit of DPA; the Policy Development Unit
(or elements thereof) of OCHA; and the Media
Monitoring and Analysis Section of the Department of
Public Information (DPI).

68. The Secretary-General and the members of ECPS
need a professional system in the Secretariat for
accumulating knowledge about conflict situations,
distributing that knowledge efficiently to a wide user
base, generating policy analyses and formulating longterm strategies. That system does not exist at present.
The Panel proposes that it be created as the ECPS
Information and Strategic Analysis Secretariat, or
EISAS.

tend to be drawn into day-to-day issues. Yet without
significant knowledge generating and analytic capacity,
the Secretariat will remain a reactive institution unable
to get ahead of daily events, and ECPS will not be able
to fulfil the role for which it was created.

66. ECPS is one of four “sectoral” executive
committees established in the Secretary-General’s
initial reform package of early 1997 (see A/51/829,
sect. A). The Committees for Economic and Social
Affairs, Development Operations, and Humanitarian
Affairs were also established. OHCHR is a member of
all four. These committees were designed to “facilitate
more concerted and coordinated management” across
participating departments and were given “executive
decision-making as well as coordinating powers.”
Chaired by the Under-Secretary-General for Political
Affairs, ECPS has promoted greater exchange of
information
across
and
cooperation
between
departments, but it has not yet become the decisionmaking body that the 1997 reforms envisioned, which
its participants acknowledge.

65. A strategic approach by the United Nations to
conflict prevention, peacekeeping and peace-building
will require that the Secretariat’s key implementing
departments in peace and security work more closely
together. To do so, they will need sharper tools to
gather and analyse relevant information and to support
ECPS, the nominal high-level decision-making forum
for peace and security issues.

G. Information-gathering, analysis, and
strategic planning capacities

(d) The Secretariat must tell the Security
Council what it needs to know, not what it wants to
hear, when formulating or changing mission
mandates, and countries that have committed
military units to an operation should have access to
Secretariat briefings to the Council on matters
affecting the safety and security of their personnel,
especially those meetings with implications for a
mission’s use of force.

(c) Security Council resolutions should meet
the requirements of peacekeeping operations when
they deploy into potentially dangerous situations,
especially the need for a clear chain of command
and unity of effort;

including peace-building elements, from Member
States;
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75. Summary
of
key
recommendation
on
information and strategic analysis: the Secretary-

74. EISAS should create, maintain and draw upon
shared, integrated, databases that would eventually
replace the proliferated copies of code cables, daily
situation reports, daily news feeds and informal
connections with knowledgeable colleagues that desk
officers and decision makers alike currently use to keep
informed of events in their areas of responsibility. With
appropriate safeguards, such databases could be made
available to users of a peace operations Intranet (see
paras. 255 and 256 below). Such databases, potentially
available to Headquarters and field alike via
increasingly
cheap
commercial
broadband
communications services, would help to revolutionize
the manner in which the United Nations accumulates
knowledge and analyses key peace and security issues.
EISAS should also eventually supersede the
Framework for Coordination mechanism.

73. EISAS should be able to draw upon the best
available expertise — inside and outside the United
Nations system — to fine-tune its analyses with regard
to particular places and circumstances. It should
provide the Secretary-General and ECPS members with
consolidated assessments of United Nations and other
efforts to address the sources and symptoms of ongoing
and looming conflicts, and should be able to assess the
potential utility — and implications — of further
United Nations involvement. It should provide the
basic background information for the initial work of
the Integrated Mission Task Forces (ITMFs) that the
Panel recommends below (see paras. 198-217), be
established to plan and support the set up of peace
operations, and continue to provide analyses and
manage the information flow between mission and
Task Force once the mission has been established.

on mission activity and relevant global events. It could
bring a budding crisis to the attention of ECPS
leadership and brief them on that crisis using modern
presentation techniques. It could serve as a focal point
for timely analysis of cross-cutting thematic issues and
preparation of reports for the Secretary-General on
such issues. Finally, based on the prevailing mix of
missions, crises, interests of the legislative bodies and
inputs from ECPS members, EISAS could propose and
manage the agenda of ECPS itself, support its
deliberations and help to transform it into the decisionmaking body anticipated in the Secretary-General’s
initial reforms.
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78. Beyond such challenges lies the larger question of
whether the United Nations should be in this business
at all, and if so whether it should be considered an
element of peace operations or should be managed by
some other structure. Although the Security Council
may not again direct the United Nations to do
transitional civil administration, no one expected it to
do so with respect to Kosovo or East Timor either.
Intra-State conflicts continue and future instability is
hard to predict, so that despite evident ambivalence
about civil administration among United Nations
Member States and within the Secretariat, other such

77. These
operations
face
challenges
and
responsibilities that are unique among United Nations
field operations. No other operations must set and
enforce the law, establish customs services and
regulations, set and collect business and personal taxes,
attract foreign investment, adjudicate property disputes
and liabilities for war damage, reconstruct and operate
all public utilities, create a banking system, run schools
and pay teachers and collect the garbage — in a wardamaged society, using voluntary contributions,
because the assessed mission budget, even for such
“transitional administration” missions, does not fund
local administration itself. In addition to such tasks,
these missions must also try to rebuild civil society and
promote respect for human rights, in places where
grievance is widespread and grudges run deep.

76. Until mid-1999, the United Nations had
conducted just a small handful of field operations with
elements of civil administration conduct or oversight.
In June 1999, however, the Secretariat found itself
directed to develop a transitional civil administration
for Kosovo, and three months later for East Timor. The
struggles of the United Nations to set up and manage
those operations are part of the backdrop to the
narratives on rapid deployment and on Headquarters
staffing and structure in the present report.

H. The challenge of transitional civil
administration

General should establish an entity, referred to here
as the ECPS Information and Strategic Analysis
Secretariat (EISAS), that would support the
information and analysis needs of all members of
ECPS; for management purposes, it should be
administered by and report jointly to the heads of
DPA and DPKO.
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81. These missions’ tasks would have been much
easier if a common United Nations justice package had
allowed them to apply an interim legal code to which
mission personnel could have been pre-trained while
the final answer to the “applicable law” question was
being worked out. Although no work is currently under
way within Secretariat legal offices on this issue,
interviews with researchers indicate that some headway
toward dealing with the problem has been made outside
the United Nations system, emphasizing the principles,
guidelines, codes and procedures contained in several

80. Even if the choice of local legal code were clear,
however, a mission’s justice team would face the
prospect of learning that code and its associated
procedures well enough to prosecute and adjudicate
cases in court. Differences in language, culture, custom
and experience mean that the learning process could
easily take six months or longer. The United Nations
currently has no answer to the question of what such an
operation should do while its law and order team
inches up such a learning curve. Powerful local
political factions can and have taken advantage of the
learning period to set up their own parallel
administrations, and crime syndicates gladly exploit
whatever legal or enforcement vacuums they can find.

79. Meanwhile, there is a pressing issue in
transitional civil administration that must be addressed,
and that is the issue of “applicable law.” In the two
locales where United Nations operations now have law
enforcement responsibility, local judicial and legal
capacity was found to be non-existent, out of practice
or subject to intimidation by armed elements.
Moreover, in both places, the law and legal systems
prevailing prior to the conflict were questioned or
rejected by key groups considered to be the victims of
the conflicts.

missions may indeed be established in the future and
on an equally urgent basis. Thus, the Secretariat faces
an unpleasant dilemma: to assume that transitional
administration is a transitory responsibility, not prepare
for additional missions and do badly if it is once again
flung into the breach, or to prepare well and be asked
to undertake them more often because it is well
prepared. Certainly, if the Secretariat anticipates future
transitional administrations as the rule rather than the
exception, then a dedicated and distinct responsibility
centre for those tasks must be created somewhere
within the United Nations system. In the interim,
DPKO has to continue to support this function.
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84. Many observers have questioned why it takes so
long for the United Nations to fully deploy operations
following the adoption of a Security Council
resolution. The reasons are several. The United Nations
does not have a standing army, and it does not have a
standing police force designed for field operations.
There is no reserve corps of mission leadership: special
representatives of the Secretary-General and heads of
mission, force commanders, police commissioners,
directors of administration and other leadership
components are not sought until urgently needed. The
Standby Arrangements System (UNSAS) currently in
place for potential government-provided military,
police and civilian expertise has yet to become a
dependable supply of resources. The stockpile of
essential equipment recycled from the large missions of
the mid-1990s to the United Nations Logistics Base
(UNLB) at Brindisi, Italy, has been depleted by the
current surge in missions and there is as yet no
budgetary vehicle for rebuilding it quickly. The

III. United Nations capacities to deploy
operations rapidly and effectively

83. Summary
of
key
recommendation
on
transitional civil administration: the Panel
recommends that the Secretary-General invite a
panel of international legal experts, including
individuals with experience in United Nations
operations that have transitional administration
mandates, to evaluate the feasibility and utility of
developing an interim criminal code, including any
regional adaptations potentially required, for use by
such operations pending the re-establishment of
local rule of law and local law enforcement capacity.

82. Such research aims at a code that contains the
basics of both law and procedure to enable an operation
to apply due process using international jurists and
internationally agreed standards in the case of such
crimes as murder, rape, arson, kidnapping and
aggravated assault. Property law would probably
remain beyond reach of such a “model code”, but at
least an operation would be able to prosecute
effectively those who burned their neighbours’ homes
while the property law issue was being addressed.

dozen international conventions and declarations
relating to human rights, humanitarian law, and
guidelines for police, prosecutors and penal systems.
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87. The first six to 12 weeks following a ceasefire or
peace accord is often the most critical period for
establishing both a stable peace and the credibility of
the peacekeepers. Credibility and political momentum
lost during this period can often be difficult to regain.
Deployment timelines should thus be tailored
accordingly. However, the speedy deployment of
military, civilian police and civilian expertise will not
help to solidify a fragile peace and establish the
credibility of an operation if these personnel are not
equipped to do their job. To be effective, the missions’
personnel need materiel (equipment and logistics
support), finance (cash in hand to procure goods and
services) information assets (training and briefing), an
operational strategy and, for operations deploying into
uncertain circumstances, a military and political
“centre of gravity” sufficient to enable it to anticipate
and overcome one or more of the parties’ second
thoughts about taking a peace process forward.

86. The proceedings of the Security Council, the
reports of the Special Committee on Peacekeeping
Operations and input provided to the Panel by the field
missions, the Secretariat and the Member States all
agree on the need for the United Nations to
significantly strengthen capacity to deploy new field
operations rapidly and effectively. In order to
strengthen these capacities, the United Nations must
first agree on basic parameters for defining what
“rapidity” and “effectiveness” entail.

A. Defining what “rapid and effective
deployment” entails

85. In short, few of the basic building blocks are in
place for the United Nations to rapidly acquire and
deploy the human and material resources required to
mount any complex peace operation in the future.

peacekeeping procurement process may not adequately
balance its responsibilities for cost-effectiveness and
financial responsibility against overriding operational
needs for timely response and mission credibility. The
need for standby arrangements for the recruitment of
civilian personnel in substantive and support areas has
long been recognized but not yet implemented. And
finally, the Secretary-General lacks most of the
authority to acquire, hire and preposition the goods and
people needed to deploy an operation rapidly before
the Security Council adopts the resolution to establish
it, however likely such an operation may seem.
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90. Many Member States have argued against the
establishment of a standing United Nations army or
police force, resisted entering into reliable standby
arrangements, cautioned against the incursion of
financial expenses for building a reserve of equipment
or discouraged the Secretariat from undertaking
planning for potential operations prior to the SecretaryGeneral having been granted specific, crisis-driven
legislative authority to do so. Under these
circumstances, the United Nations cannot deploy
operations “rapidly and effectively” within the
timelines suggested. The analysis that follows argues

89. In order to meet these timelines, the Secretariat
would need one or a combination of the following:
(a) standing reserves of military, civilian police and
civilian
expertise,
materiel
and
financing;
(b) extremely reliable standby capacities to be called
upon on short notice; or (c) sufficient lead-time to
acquire these resources, which would require the
ability to foresee, plan for and initiate spending for
potential new missions several months ahead of time.
A number of the Panel’s recommendations are directed
at strengthening the Secretariat’s analytical capacities
and aligning them with the mission planning process in
order to help the United Nations be better prepared for
potential new operations. However, neither the
outbreak of war nor the conclusion of peace can always
be predicted well in advance. In fact, experience has
shown that this is often not the case. Thus, the
Secretariat must be able to maintain a certain generic
level of preparedness, through the establishment of
new standing capacities and enhancement of existing
standby capacities, so as to be prepared for unforeseen
demands.

88. Timelines for rapid and effective deployment will
naturally vary in accordance with the politico-military
situations that are unique to each post-conflict
environment. Nevertheless, the first step in enhancing
the United Nations capacity for rapid deployment must
begin with agreeing upon a standard towards which the
Organization should strive. No such standard yet exists.
The Panel thus proposes that the United Nations
develop the operational capabilities to fully deploy
“traditional” peacekeeping operations within 30 days
of the adoption of a Security Council resolution, and
complex peacekeeping operations within 90 days. In
the case of the latter, the mission headquarters should
be fully installed and functioning within 15 days.
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94. Factoring in the politics of selection makes the
process somewhat more understandable. Political
sensitivities about a new mission may preclude the

93. Given this critical role, the current United
Nations approach to recruiting, selecting, training and
supporting its mission leaders leaves major room for
improvement. Lists of potential candidates are
informally maintained. RSGs and SRSGs, heads of
mission,
force
commanders,
civilian
police
commissioners and their respective deputies may not
be selected until close to or even after adoption of a
Security Council resolution establishing a new mission.
They and other heads of substantive and administrative
components may not meet one another until they reach
the mission area, following a few days of introductory
meetings with Headquarters officials. They will be
given generic terms of reference that spell out their
overall roles and responsibilities, but rarely will they
leave Headquarters with mission-specific policy or
operational guidance in hand. Initially, at least, they
will determine on their own how to implement the
Security Council’s mandate and how to deal with
potential challenges to implementation. They must
develop a strategy for implementing the mandate while
trying to establish the mission’s political/military
centre of gravity and sustain a potentially fragile peace
process.

92. Effect ive, dynamic leadership can make the
difference between a cohesive mission with high
morale
and
effectiveness
despite
adverse
circumstances, and one that struggles to maintain any
of those attributes. That is, the tenor of an entire
mission can be heavily influenced by the character and
ability of those who lead it.

B. Effective mission leadership

91. Summary
of
key
recommendation
on
determining deployment timelines: the United
Nations should define “rapid and effective
deployment capacities” as the ability, from an
operational perspective, to fully deploy traditional
peacekeeping operations within 30 days after the
adoption of a Security Council resolution, and
within 90 days in the case of complex peacekeeping
operations.

that at least some of these circumstances must change
to make rapid and effective deployment possible.
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97. The Secretariat should, as a matter of standard
practice, provide mission leadership with strategic
guidance and plans for anticipating and overcoming
challenges to mandate implementation and, whenever
possible, formulate such guidance and plans together
with the mission leadership. The leadership should also
consult widely with the United Nations resident
country team and with NGOs working in the mission
area to broaden and deepen its local knowledge, which
is critical to implementing a comprehensive strategy
for transition from war to peace. The country team’s
resident coordinator should be included more
frequently in the formal mission planning process.

96. To facilitate early selection, the Panel
recommends that the Secretary-General compile, in a
systematic fashion, and with input from Member
States, a comprehensive list of potential SRSGs, force
commanders, police commissioners and potential
deputies, as well as candidates to head other
substantive components of a mission, representing a
broad geographic and equitable gender distribution.
Such a database would facilitate early identification
and selection of the leadership group.

95. Although political and geographic considerations
are legitimate, in the Panel’s view managerial talent
and experience must be accorded at least equal priority
in choosing mission leadership. Based on the personal
experiences of several of its members in leading field
operations, the Panel endorses the need to assemble the
leadership of a mission as early as possible, so that
they can jointly help to shape a mission’s concept of
operations, its support plan, its budget and its staffing
arrangements.

Secretary-General’s canvassing potential candidates
much before a mission has been established. In
selecting SRSGs, RSGs or other heads of mission, the
Secretary-General must consider the views of Security
Council members, the States within the region and the
local parties, the confidence of each of whom an
RSG/SRSG needs in order to be effective. The choice
of one or more deputy SRSGs may be influenced by
the need to achieve geographic distribution within the
mission’s leadership. The nationality of the force
commander, the police commissioner and their deputies
will need to reflect the composition of the military and
police components, and will also need to consider the
political sensitivities of the local parties.
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(b) The entire leadership of a mission should
be selected and assembled at Headquarters as early
as possible in order to enable their participation in
key aspects of the mission planning process, for
briefings on the situation in the mission area and to
meet and work with their colleagues in mission
leadership;

(a) The
Secretary-General
should
systematize the method of selecting mission leaders,
beginning with the compilation of a comprehensive
list of potential representatives or special
representatives of the Secretary-General, force
commanders, civilian police commissioners and
their deputies and other heads of substantive and
administrative
components,
within
a
fair
geographic and gender distribution and with input
from Member States;

101. Summary of key recommendations on mission
leadership:

100. Conversely, it is critical that field representatives
of United Nations agencies, funds and programmes
facilitate the work of an SRSG or RSG in his or her
role as the coordinator of all United Nations activities
in the country concerned. On a number of occasions,
attempts to perform this role have been hampered by
overly bureaucratic resistance to coordination. Such
tendencies do not do justice to the concept of the
United Nations family that the Secretary-General has
tried hard to encourage.

99. The Panel notes the precedent of appointing the
resident coordinator/humanitarian coordinator of the
team of United Nations agencies, funds and
programmes engaged in development work and
humanitarian assistance in a particular country as one
of the deputies to the SRSG of a complex peace
operation. In our view, this practice should be emulated
wherever possible.

98. The Panel believ es that there should always be at
least one member of the senior management team of a
mission with relevant United Nations experience,
preferably both in a field mission and at Headquarters.
Such an individual would facilitate the work of those
members of the management team from outside the
United Nations system, shortening the time they would
otherwise need to become familiar with the
Organization’s rules, regulations, policies and working
methods, answering the sorts of questions that predeployment training cannot anticipate.
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104. The five Permanent Members of the Security
Council are currently contributing far fewer troops to
United Nations-led operations, but four of the five have
contributed sizeable forces to the North Atlantic Treaty
Organization (NATO)-led operations in Bosnia and

103. The absence of detailed statistics on responses
notwithstanding, many Member States are saying “no”
to deploying formed military units to United Nationsled peacekeeping operations, far more often than they
are saying “yes”. In contrast to the long tradition of
developed countries providing the bulk of the troops
for United Nations peacekeeping operations during the
Organization’s first 50 years, in the last few years 77
per cent of the troops in formed military units deployed
in United Nations peacekeeping operations, as of endJune 2000, were contributed by developing countries.

102. The United Nations launched UNSAS in the mid1990s in order to enhance its rapid deployment
capabilities and to enable it to respond to the
unpredictable and exponential growth in the
establishment of the new generation of complex
peacekeeping operations. UNSAS is a database of
military, civilian police and civilian assets and
expertise indicated by Governments to be available, in
theory, for deployment to United Nations peacekeeping
operations at seven, 15, 30, 60 or 90 days’ notice. The
database currently includes 147,900 personnel from 87
Member States: 85,000 in military combat units;
56,700 in military support elements; 1,600 military
observers; 2,150 civilian police; and 2,450 other
civilian specialists. Of the 87 participating States, 31
have concluded memoranda of understanding with the
United Nations enumerating their responsibilities for
preparedness of the personnel concerned, but the same
memoranda also codify the conditional nature of their
commitment. In essence, the memorandum of
understanding confirms that States maintain their
sovereign right to “just say no” to a request from the
Secretary-General to contribute those assets to an
operation.

C. Military personnel

(c) The Secretariat should routinely provide
the mission leadership with strategic guidance and
plans for anticipating and overcoming challenges to
mandate implementation and, whenever possible,
should formulate such guidance and plans together
with the mission leadership.
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107. A number of developin g countries do respond to
requests for peacekeeping forces with troops who serve
with distinction and dedication according to very high
professional standards, and in accord with new
contingent-owned equipment (COE) procedures (“wet
lease” agreements) adopted by the General Assembly,
which provide that national troop contingents are to
bring with them almost all the equipment and supplies

106. Thus, the United Nations is facing a very serious
dilemma. A mission such as UNAMSIL would
probably not have faced the difficulties that it did in
spring 2000 had it been provided with forces as strong
as those currently keeping the peace as part of KFOR
in Kosovo. The Panel is convinced that NATO military
planners would not have agreed to deploy to Sierra
Leone with only the 6,000 troops initially authorized.
Yet, the likelihood of a KFOR-type operation being
deployed in Africa in the near future seems remote
given current trends. Even if the United Nations were
to attempt to deploy a KFOR-type force, it is not clear,
given current standby arrangements, where the troops
and equipment would come from.

105. Memories
of
peacekeepers
murdered
in
Mogadishu and Kigali and taken hostage in Sierra
Leone help to explain the difficulties Member States
are having in convincing their national legislatures and
public that they should support the deployment of their
troops to United Nations-led operations, particularly in
Africa. Moreover, developed States tend not to see
strategic national interests at stake. The downsizing of
national military forces and the growth in European
regional peacekeeping initiatives further depletes the
pool of well-trained and well-equipped military
contingents from developed countries to serve in
United Nations-led operations.

Herzegovina and Kosovo that provide a secure
environment in which the United Nations Mission in
Bosnia and Herzegovina (UNMIBH) and the United
Nations Interim Administration Mission in Kosovo
(UNMIK) can function. The United Kingdom also
deployed troops to Sierra Leone at a critical point in
the crisis (outside United Nations operational control),
providing a valuable stabilizing influence, but no
developed country currently contributes troops to the
most difficult United Nations-led peacekeeping
operations from a security perspective, namely the
United Nations Mission in Sierra Leone (UNAMSIL)
and the United Nations Organization Mission in the
Democratic Republic of the Congo (MONUC).
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110. A further step towards improving the current
situation would be to give the Secretary-General a
capability for assembling, on short notice, military
planners, staff officers and other military technical
experts, preferably with prior United Nations mission
experience, to liaise with mission planners at
Headquarters and to then deploy to the field with a core
element from DPKO to help establish a mission’s
military headquarters, as authorized by the Security
Council. Using the current Standby Arrangements
System, an “on-call list” of such personnel, nominated
by Member States within a fair geographic distribution
and carefully vetted and accepted by DPKO, could be
formed for this purpose and for strengthening ongoing
missions in times of crisis. Personnel assigned to this

109. This must stop. Troop-contributing countries that
cannot meet the terms of their memoranda of
understanding should so indicate to the United Nations,
and must not deploy. To that end, the Secretary-General
should be given the resources and support needed to
assess potential troop contributors’ preparedness prior
to deployment, and to confirm that the provisions of
the memoranda will be met.

108. Yet, the Secretary-General finds himself in an
untenable position. He is given a Security Council
resolution specifying troop levels on paper, but without
knowing whether he will be given the troops to put on
the ground. The troops that eventually arrive in theatre
may still be underequipped: Some countries have
provided soldiers without rifles, or with rifles but no
helmets, or with helmets but no flak jackets, or with no
organic transport capability (trucks or troops carriers).
Troops may be untrained in peacekeeping operations,
and in any case the various contingents in an operation
are unlikely to have trained or worked together before.
Some units may have no personnel who can speak the
mission language. Even if language is not a problem,
they may lack common operating procedures and have
differing interpretations of key elements of command
and control and of the mission’s rules of engagement,
and may have differing expectations about mission
requirements for the use of force.

required to sustain their troops. The United Nations
commits to reimburse troop contributors for use of
their equipment and to provide those services and
support not covered under the new COE procedures. In
return, the troop contributing nations undertake to
honour the memoranda of understanding on COE
procedures that they sign.
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113. Funding for a team's initial training would come
from the budget of the ongoing mission in which the
team is deployed for initial training, and funding for an
on-call deployment would come from the prospective
peacekeeping mission budget. The United Nations
would incur no costs for such personnel while they
were on on-call status in their home country as they
would be performing normal duties in their national

112. Upon Security Council authorization, one or more
of these teams could be called up for immediate duty.
They would travel to United Nations Headquarters for
refresher orientation and specific mission guidance, as
necessary, and interaction with the planners of the
Integrated Mission Task Force (see paras. 198-217
below) for that operation, before deploying to the field.
The teams’ mission would be to translate the broad
strategic-level concepts of the mission developed by
IMTF into concrete operational and tactical plans, and
to undertake immediate coordination and liaison tasks
in advance of the deployment of troop contingents.
Once deployed, an advance team would remain
operational until replaced by deploying contingents
(usually about 2 to 3 months, but longer if necessary,
up to a six-month term).

111. Personnel selected for inclusion in the on-call list
would be pre-qualified medically and administratively
for deployment worldwide, would participate in
advance training and would incur a commitment of up
to two years for immediate deployment within 7-days
notification. Every three months, the on-call list would
be updated with some 10 to 15 new personnel, as
nominated by Member States, to be trained during an
initial three-month period. With continuous updating
every three months, the on-call list would contain
about five to seven teams ready for short-notice
deployment. Initial team training would include at the
outset a pre-qualification and education phase (brief
one-week classroom and apprentice instruction in
United Nations systems), followed by a hands-on
professional development phase (deployment to an
ongoing United Nations peacekeeping operation as a
military observer team for about 10 weeks). After this
initial three-month team training period, individual
officers would then return to their countries and
assume an on-call status.

on-call list of about 100 officers would be at the rank
of Major to Colonel and would be treated, upon their
short-notice call-up, as United Nations military
observers, with appropriate modifications.
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116. To that end, the United Nations should establish
the minimum training, equipment and other standards
required for forces to participate in United Nations
peacekeeping operations. Member States with the
means to do so could form partnerships, within the
context of UNSAS, to provide financial, equipment,
training and other assistance to troop contributors from
less developed countries to enable them to reach and
maintain that minimum standard, with the goal that
each of the brigades so established should be of
comparably high quality and be able to call upon
effective levels of operational support. Such a
formation has been the objective of the Standing HighReadiness Brigade (SHIRBRIG) group of States, who
have also established a command-level planning
element that works together routinely. However, the

115. If United Nations military planners assess that a
brigade (approximately 5,000 troops) is what is
required to effectively deter or deal with violent
challenges to the implementation of an operation’s
mandate, then the military component of that United
Nations operation ought to deploy as a brigade
formation, not as a collection of battalions that are
unfamiliar with one another’s doctrine, leadership and
operational practices. That brigade would have to come
from a group of countries that have been working
together as suggested above to develop common
training and equipment standards, common doctrine,
and common arrangements for the operational control
of the force. Ideally, UNSAS should contain several
coherent such brigade-size forces, with the necessary
enabling forces, available for full deployment to an
operation within 30 days in the case of traditional
peacekeeping operations and within 90 days in the case
of complex operations.

117. Summary of key recommendations on military
personnel:

114. Such an emergency military field planning and
liaison staff capacity would not be enough, however, to
ensure force coherence. In our view, in order to
function as a coherent force the troop contingents
themselves should at least have been trained and
equipped according to a common standard,
supplemented by joint planning at the contingents’
command level. Ideally, they will have had the
opportunity to conduct joint training field exercises.
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118. Civilian police are second only to military forces
in numbers of international personnel involved in
United Nations peacekeeping operations. Demand for
civilian police operations dealing with intra-State
conflict is likely to remain high on any list of
requirements for helping a war-torn society restore
conditions for social, economic and political stability.

D. Civilian police

(d) The Panel recommends that a revolving
“on-call list” of about 100 military officers be
created in UNSAS to be available on seven days’
notice to augment nuclei of DPKO planners with
teams trained to create a mission headquarters for a
new peacekeeping operation.

(c) The Secretariat should, as a standard
practice, send a team to confirm the preparedness
of each potential troop contributor to meet the
provisions of the memoranda of understanding on
the requisite training and equipment requirements,
prior to deployment; those that do not meet the
requirements must not deploy;

(b) The Secretary-General should be given
the authority to formally canvass Member States
participating in UNSAS regarding their willingness
to contribute troops to a potential operation once it
appeared likely that a ceasefire accord or
agreement envisaging an implementing role for the
United Nations might be reached;

(a) Member States should be encouraged,
where appropriate, to enter into partnerships with
one another, within the context of the United
Nations Standby Arrangements System (UNSAS), to
form several coherent brigade-size forces, with
necessary enabling forces, ready for effective
deployment within 30 days of the adoption of a
Security
Council
resolution
establishing
a
traditional peacekeeping operation and within 90
days for complex peacekeeping operations;

proposed arrangement is not intended as a mechanism
for relieving some States from their responsibilities to
participate actively in United Nations peacekeeping
operations or for precluding the participation of smaller
States in such operations.
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armed forces. The Panel recommends that the
Secretary-General
outline
this
proposal
with
implementing details to the Member States for
immediate implementation within the parameters of the
existing Standby Arrangements System.
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122. The Panel therefore calls upon Member States to
establish national pools of serving police officers
(augmented, if necessary, by recently retired police
officers who meet the professional and physical
requirements) who are administratively and medically

121. Under the circumstances, the process of
identifying, securing the release of and training police
and related justice experts for mission service is often
time-consuming, and prevents the United Nations from
deploying a mission’s civilian police component
rapidly and effectively. Moreover, the police
component of a mission may comprise officers drawn
from up to 40 countries who have never met one
another before, have little or no United Nations
experience, and have received little relevant training or
mission-specific briefings, and whose policing
practices and doctrines may vary widely. Moreover,
civilian police generally rotate out of operations after
six months to one year. All of those factors make it
extremely difficult for missions’ civilian police
commissioners to transform a disparate group of
officers into a cohesive and effective force.

120. Whereas Member States may face domestic
political difficulties in sending military units to United
Nations peace operations, Governments tend to face
fewer political constraints in contributing their civilian
police to peace operations. However, Member States
still have practical difficulties doing so, because the
size and configuration of their police forces tend to be
tailored to domestic needs alone.

119. The Panel has accordingly argued (see paras. 39,
40 and 47 (b) above) for a doctrinal shift in the use of
civilian police in United Nations peace operations, to
focus primarily on the reform and restructuring of local
police forces in addition to traditional advisory,
training and monitoring tasks. This shift will require
Member States to provide the United Nations with even
more well-trained and specialized police experts, at a
time when they face difficulties meeting current
requirements. As of 1 August 2000, 25 per cent of the
8,641 police positions authorized for United Nations
operations remained vacant.

The fairness and impartiality of the local police force,
which civilian police monitor and train, is crucial to
maintaining a safe and secure environment, and its
effectiveness is vital where intimidation and criminal
networks continue to obstruct progress on the political
and economic fronts.
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125. The Panel believes that the Secretary-General
should be given a capability for assembling, on short
notice, senior civilian police planners and technical
experts, preferably with prior United Nations mission
experience, to liaise with mission planners at
Headquarters and to then deploy to the field to help
establish a mission’s civilian police headquarters, as
authorized by the Security Council, in a standby
arrangement that parallels the military headquarters oncall list and its procedures. Upon call-up, members of
the on-call list would have the same contractual and
legal status as other civilian police in United Nations
operations. The training and deployment arrangements
for members of the on-call list also could be the same
as those of its military counterpart. Furthermore, joint
training and planning between the military and civilian
police officers on the respective lists would further
enhance mission cohesion and cooperation across
components at the start-up of a new operation.

124. The Panel also recommends that Member States
designate a single point of contact within their
governmental structures to be responsible for
coordinating and managing the provision of police
personnel to United Nations peace operations.

123. The Panel believes that the cohesion of police
components would be further enhanced if policecontributing States were to develop joint training
exercises, and therefore recommends that Member
States, where appropriate, enter into new regional
training partnerships and strengthen existing ones. The
Panel also calls upon Member States in a position to do
so to offer assistance (e.g., training and equipment) to
smaller police-contributing States to maintain the
requisite level of preparedness, according to guidelines,
standard operating procedures and performance
standards promulgated by the United Nations.

ready for deployment to United Nations peace
operations, within the context of the United Nations
Standby Arrangements System. The size of the pool
will naturally vary with each country’s size and
capacity. The Civilian Police Unit of DPKO should
assist Member States in determining the selection
criteria and training requirements for police officers
within these pools, by identifying the specialities and
expertise required and issuing common guidelines on
the professional standards to be met. Once deployed in
a United Nations mission, civilian police officers
should serve for at least one year to ensure a minimum
level of continuity.
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127. To date, the Secretariat has been unable to
identify, recruit and deploy suitably qualified civilian
personnel in substantive and support functions either at
the right time or in the numbers required. Currently,
about 50 per cent of field positions in substantive areas
and up to 40 per cent of the positions in administrative
and logistics areas are vacant, in missions that were
established six months to one year ago and remain in
desperate need of the requisite specialists. Some of
those who have been deployed have found themselves
in positions that do not match their previous
experience, such as in the civil administration

E. Civilian specialists

(e) The Panel recommends that parallel
arrangements to recommendations (a), (b) and (c)
above be established for judicial, penal, human
rights and other relevant specialists, who with
specialist civilian police will make up collegial “rule
of law” teams.

(d) The Panel recommends that a revolving
on-call list of about 100 police officers and related
experts be created in UNSAS to be available on
seven days’ notice with teams trained to create the
civilian police component of a new peacekeeping
operation, train incoming personnel and give the
component greater coherence at an early date;

(c) Members States are encouraged to
designate a single point of contact within their
governmental structures for the provision of civilian
police to United Nations peace operations;

(b) Member States are encouraged to enter
into regional training partnerships for civilian
police in the respective national pools in order to
promote a common level of preparedness in
accordance with guidelines, standard operating
procedures and performance standards to be
promulgated by the United Nations;

(a) Member States are encouraged to each
establish a national pool of civilian police officers
that would be ready for deployment to United
Nations peace operations on short notice, within the
context of the United Nations standby arrangements
system;

126. Summary of key recommendations on civilian
police personnel:
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129. The Secretariat was again taken by surprise in
1999, when it had to staff missions with
responsibilities for governance in East Timor and
Kosovo. Few staff within the Secretariat, or within
United Nations agencies, funds or programmes possess
the technical expertise and experience required to run a
municipality or national ministry. Neither could
Member States themselves fill the gap immediately,
because they, too, had done no advance planning to
identify qualified and available candidates within their
national structures. Moreover, the understaffed
transitional administration missions themselves took
some time to even specify precisely what they required.
Eventually, a few Member States offered to provide
candidates (some at no cost to the United Nations) to

128. Each new complex task assigned to the new
generation of peacekeeping operations creates demands
that the United Nations system is not able to meet on
short notice. This phenomenon first emerged in the
early 1990s, with the establishment of the following
operations to implement peace accords: the United
Nations Transitional Authority in Cambodia (UNTAC),
the United Nations Observer Mission in El Salvador
(ONUSAL), the United Nations Angola Verification
Mission (UNAVEM) and the United Nations Operation
in Mozambique (ONUMOZ). The system struggled to
recruit experts on short notice in electoral assistance,
economic reconstruction and rehabilitation, human
rights monitoring, radio and television production,
judicial affairs and institution-building. By middecade, the system had created a cadre of individuals,
which had acquired on-the-job expertise in these areas,
hitherto not present in the system. However, for
reasons explained below, many of those individuals
have since left the system.

1. Lack of standby systems to respond to
unexpected or high-volume surge demands

components of the United Nations Transitional
Administration in East Timor (UNTAET) and UNMIK.
Furthermore, the rate of recruitment is nearly matched
by the rate of departure by mission personnel fed up
with the working conditions that they face, including
the short-staffing itself. High vacancy and turnover
rates foreshadow a disturbing scenario for the start-up
and maintenance of the next complex peacekeeping
operation, and hamper the full deployment of current
missions. Those problems are compounded by several
factors.
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132. A central Intranet-based roster should be created,
along the lines proposed above, that is accessible to
and maintained by the relevant members of ECPS. The
roster should include the names of their own staff
whom ECPS members would agree to release for
mission service. Some additional resources would be
required to maintain these rosters, but accepted
external candidates could be reminded automatically to
update their own records via the Internet, particularly
as regards availability, and they should be able to
access on-line briefing and training materials via the
Internet, as well. Field missions should be granted
access and delegated the authority to recruit candidates

131. No such roster currently exists. As a result, urgent
phone calls have to be made to Member States, United
Nations departments and agencies and the field
missions themselves to identify suitable candidates at
the last minute, and to then expect those candidates to
be in a position to drop everything overnight. Through
this method, the Secretariat has managed to recruit and
deploy at least 1,500 new staff over the last year, not
including the managed reassignments of existing staff
within the United Nations system, but quality control
has suffered.

130. In order to respond quickly, ensure quality control
and satisfy the volume of even foreseeable demands,
the Secretariat would require the existence and
maintenance of a roster of civilian candidates. The
roster (which would be distinct from UNSAS) should
include the names of individuals in a variety of fields,
who have been actively sought out (on an individual
basis or through partnerships with and/or the assistance
of the members of the United Nations family,
governmental,
intergovernmental
and
nongovernmental organizations), pre-vetted, interviewed,
pre-selected, medically cleared and provided with the
basic orientation material applicable to field mission
service in general, and who have indicated their
availability on short notice.

satisfy substantial elements of the demand. However,
the Secretariat did not fully avail itself of those offers,
partly to avoid the resulting lopsided geographic
distribution in the missions’ staffing. The idea of
individual Member States taking over entire sectors of
administration (sectoral responsibility) was also
floated, apparently too late in the process to iron out
the details. This idea is worth revisiting, at least for the
provision of small teams of civil administrators with
specialized expertise.
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135. Proposals are currently being formulated to
address this situation by enabling mission recruits who
have served for four years in the field to be offered
“continuing appointments”, whenever possible; unlike
current contracts, these would not be restricted to the
duration of a specific mission mandate. Such
initiatives, if adopted, would help to address the
problem for those who joined the field in mid-decade
and remain in the system. They might not, however, go
far enough to attract new recruits, who would generally
have to take up six-month to one-year assignments at a
time, without necessarily knowing if there would be a
position for them once the assignment had been

134. Thus, at least a percentage of the best external
recruits should be offered longer-term career prospects
beyond the limited-duration contracts that they are
currently offered, and some of them should be actively
recruited for positions in the Secretariat’s complex
emergency departments in order to increase the number
of Headquarters staff with field experience. A limited
number of mission recruits have managed to secure
positions at Headquarters, but apparently on an ad hoc
and individual basis rather than according to a
concerted and transparent strategy.

133. As ad hoc as the recruitment system has been, the
United Nations has managed to recruit some very
qualified and dedicated individuals for field
assignments throughout the 1990s. They have managed
ballots in Cambodia, dodged bullets in Somalia,
evacuated just in time from Liberia and came to accept
artillery fire in former Yugoslavia as a feature of their
daily life. Yet, the United Nations system has not yet
found a contractual mechanism to appropriately
recognize and reward their service by offering them
some job security. While it is true that mission recruits
are explicitly told not to harbour false expectations
about future employment because external recruits are
brought in to fill a “temporary” demand, such
conditions of service do not attract and retain the best
performers for long. In general, there is a need to
rethink
the
historically
prevailing
view
of
peacekeeping as a temporary aberration rather than a
core function of the United Nations.

2. Difficulties in attracting and retaining the best
external recruits

from the roster, in accordance with guidelines to be
promulgated by the Secretariat for ensuring fair
geographic and gender distribution.
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137. Headquarters staff who are familiar with the
rules, regulations and procedures do not readily deploy
to the field. Staff in both administrative and substantive
areas must volunteer for field duty and their managers
must agree to release them. Heads of departments often
discourage, dissuade and/or refuse to release their best
performers for field assignments because of shortages
of competent staff in their own offices, which they fear
temporary replacements cannot resolve. Potential
volunteers are further discouraged because they know
colleagues who were passed over for promotion
because they were “out of sight, out of mind.” Most
field operations are “non-family assignments” given
security considerations, another factor which reduces

4. Penalizing field deployment

136. Critical shortfalls in key administrative areas
(procurement, finance, budget, personnel) and in
logistics support areas (contracts managers, engineers,
information systems analysts, logistics planners)
plagued United Nations peace operations throughout
the 1990s. The unique and specific nature of the
Organization’s administrative rules, regulations and
internal procedures preclude new recruits from taking
on these administrative and logistics functions in the
dynamic conditions of mission start-up, without a
substantial amount of training. While ad hoc training
programmes for such personnel were initiated in 1995,
they have yet to be institutionalized because the most
experienced individuals, the would-be trainers, could
not be spared from their full-time line responsibilities.
In general, training and the production of user-friendly
guidance documents are the first projects to be set
aside when new missions have to be staffed on an
urgent basis. Accordingly, the updated version of the
1992 field administration handbook still remains in
draft form.

3. Shortages in administrative and support
functions at the mid- to senior-levels

completed. The thought of having to live in limbo for
four years might be inhibiting for some of the best
candidates, particularly for those with families, who
have ample alternative employment opportunities
(often with more competitive conditions of service).
Consideration should therefore be given to offering
continuing appointments to those external recruits who
have served with particular distinction for at least two
years in a peace operation.
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140. The most experienced and seasoned of the group
are now in limited supply, deployed in current
missions, and many are at or near retirement. Many of
those who remain lack the managerial skills or training
required to effectively run the key administrative
components of complex peace operations. Others’
technical knowledge is dated. Thus, the Field Service’s
composition no longer matches all or many of the
administrative and logistics support needs of the newer
generation of peacekeeping operations. The Panel

139. The Field Service is the only category of staff
within the United Nations designed specifically for
service in peacekeeping operations (and whose
conditions of service and contracts are designed
accordingly and whose salaries and benefits are paid
for entirely from mission budgets). It has lost much of
its value, however, because the Organization has not
dedicated enough resources to career development for
the Field Service Officers. This category was
developed in the 1950s to provide a highly mobile
cadre of technical specialists to support in particular
the military contingents of peacekeeping operations. As
the nature of the operations changed, so too did the
functions the Field Service Officers were asked to
perform. Eventually, some ascended through the ranks
by the late 1980s and early 1990s to assume managerial
functions in the administrative and logistics
components of peacekeeping operations.

5. Obsolescence in the Field Service category

138. The Office of Human Resources Management,
supported by a number of interdepartmental task
forces, has proposed a series of progressive reforms
that address some of these problems. They require
mobility within the Secretariat, and aim to encourage
rotation between Headquarters and the field by
rewarding
mission
service
during
promotion
considerations. They seek to reduce recruitment delays
and grant full recruitment authority to heads of
departments. The Panel feels it is essential that these
initiatives be approved expeditiously.

the numbers of volunteers. A number of the fieldoriented United Nations agencies, funds and
programmes (UNHCR, the World Food Programme
(WFP), UNICEF, the United Nations Population Fund
(UNFPA), UNDP) do have a number of potentially well
qualified candidates for peacekeeping service, but also
face resource constraints, and the staffing needs of
their own field operations generally take first priority.
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142. This staffing strategy should address the use of
United Nations Volunteers in peacekeeping operations,
on a priority basis. Since 1992, more than 4,000 United
Nations Volunteers have served in 19 different
peacekeeping operations. Approximately 1,500 United
Nations Volunteers have been assigned to new missions
in East Timor, Kosovo and Sierra Leone in the last 18
months alone, in civil administration, electoral affairs,
human rights, administrative and logistics support
roles. United Nations Volunteers have historically
proven to be dedicated and competent in their fields of
work. The legislative bodies have encouraged greater
use of United Nations Volunteers in peacekeeping
operations based on their exemplary past performance,
but using United Nations Volunteers as a form of cheap
labour risks corrupting the programme and can be
damaging to mission morale. Many United Nations
Volunteers work alongside colleagues who are making
three or four times their salary for similar functions.
DPKO is currently in discussion with the United
Nations Volunteers Programme on the conclusion of a
global memorandum of understanding for the use of

141. There is no comprehensive staffing strategy to
ensure the right mix of civilian personnel in any
operation. There are talents within the United Nations
system that must be tapped, gaps to be filled through
external recruitment and a range of other options that
fall in between, such as the use of United Nations
Volunteers, subcontracted personnel, commercial
services, and nationally-recruited staff. The United
Nations has turned to all of these sources of personnel
throughout the past decade, but on a case-by-case basis
rather than according to a global strategy. Such a
strategy is required to ensure cost-effectiveness and
efficiency, as well as to promote mission cohesion and
staff morale.

6. Lack of a comprehensive staffing strategy for
peace operations

therefore encourages the urgent revision of the Field
Service’s composition and raison d’être , to better
match the present and future demands of field
operations, with particular emphasis on mid- to seniorlevel managers in key administrative and logistics
areas. Staff development and training for this category
of personnel, on a continual basis, should also be
treated as a high priority, and the conditions of service
should be revised to attract and retain the best
candidates.
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(c) Conditions of service for externally
recruited civilian staff should be revised to enable

(b) The Field Service category of personnel
should be reformed to mirror the recurrent
demands faced by all peace operations, especially at
the mid- to senior-levels in the administrative and
logistics areas;

(a) The Secretariat should establish a central
Internet/Intranet-based roster of pre-selected
civilian candidates available to deploy to peace
operations on short notice. The field missions
should be granted access to and delegated authority
to recruit candidates from it, in accordance with
guidelines on fair geographic and gender
distribution to be promulgated by the Secretariat;

145. Summary of key recommendations on civilian
specialists:

144. The fact that responsibility for developing a
global staffing strategy and civilian standby
arrangements has rested solely within the Field
Administration and Logistics Division (FALD), acting
on its own initiative whenever there are a few moments
to spare, is itself an indication that the Secretariat has
not dedicated enough attention to this critical issue.
The staffing of a mission, from the top down, is
perhaps one of the most important building blocks for
successful mission execution. This subject should
therefore be accorded the highest priority by the
Secretariat’s senior management.

(d) DPKO should formulate a comprehensive
staffing strategy for peace operations, outlining,
among other issues, the use of United Nations
Volunteers, standby arrangements for the provision
of civilian personnel on 72 hours’ notice to facilitate
mission start-up, and the divisions of responsibility
among the members of the Executive Committee on
Peace and Security for implementing that strategy.

143. This strategy should also include, in particular,
detailed proposals for the establishment of a Civilian
Standby Arrangements System (CSAS). CSAS should
contain a list of personnel within the United Nations
system who have been pre-selected, medically cleared
and committed by their parent offices to join a mission
start-up team on 72 hours’ notice. The relevant
members of the United Nations family should be
delegated authority and responsibility, for occupational
groups within their respective expertise, to initiate
partnerships and memoranda of understanding with
intergovernmental and non-governmental organizations, for
the provision of personnel to supplement mission start-up
teams drawn from within the United Nations system.
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148. United Nations field operations also need to be
able to speak effectively to their own people, to keep
staff informed of mission policy and developments and
to build links between components and both up and
down the chain of command. New information
technology provides effective tools for such
communications, and should be included in the start-up
kits and equipment reserves at UNLB in Brindisi.

147. Field missions need competent spokespeople who
are integrated into the senior management team and
project its daily face to the world. To be effective, the
spokesperson must have journalistic experience and
instincts, and knowledge of how both the mission and
United Nations Headquarters work. He or she must
also enjoy the confidence of the SRSG and establish
good relationship with other members of the mission
leadership. The Secretariat must therefore increase its
efforts to develop and retain a pool of such personnel.

146. An
effective
public
information
and
communications capacity in mission areas is an
operational necessity for virtually all United Nations
peace operations. Effective communication helps to
dispel rumour, to counter disinformation and to secure
the cooperation of local populations. It can provide
leverage in dealing with leaders of rival groups,
enhance security of United Nations personnel and serve
as a force multiplier. It is thus essential that every
peace operation formulate public information campaign
strategies, particularly for key aspects of a mission’s
mandate, and that such strategies and the personnel
required to implement them be included in the very
first elements deployed to help start up a new mission.

F. Public information capacity

the United Nations to attract the most highly
qualified candidates, and to then offer those who
have served with distinction greater career
prospects;

United Nations Volunteers in peacekeeping operations.
It is essential that such a memorandum be part of a
broader comprehensive staffing strategy for peace
operations.
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152. The lead-times required for the United Nations to
provide field missions with basic equipment and
commercial services required for mission start-up and
full deployment are dictated by the United Nations
procurement process. That process is governed by the
Financial Regulations and Rules promulgated by the
General Assembly and the Secretariat’s interpretations
of those regulations and rules (known as “policies and
procedures” in United Nations parlance). The
regulations, rules, policies and procedures have been
translated into a roughly eight-step process that
Headquarters must follow to provide field missions
with the equipment and services it requires, as follows:

151. The depletion of the United Nations reserve of
equipment, long lead-times even for systems contracts,
bottlenecks in the procurement process and delays in
obtaining cash in hand to conduct procurement in the
field further constrain the rapid deployment and
effective functioning of missions that do actually
manage to reach authorized staffing levels. Without
effective logistics support, missions cannot function
effectively.

G. Logistics support, the procurement
process and expenditure management

150. Summary of key recommendation on rapidly
deployable capacity for public information:
additional resources should be devoted in mission
budgets to public information and the associated
personnel and information technology required to
get an operation’s message out and build effective
internal communications links.

149. Resources devoted to public information and the
associated personnel and information technology
required to get an operation’s message out and build
effective internal communications links, which now
infrequently exceed one per cent of a mission’s
operating budget, should be increased in accordance
with a mission’s mandate, size and needs.
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155. However, the wear and tear on light vehicles and
other items in post-war environments may sometimes
render the shipping and servicing costs more expensive
than selling off the item or cannibalizing it for parts
and then purchasing a new item altogether. Thus, the
United Nations has moved towards auctioning such
items in situ more frequently, although the Secretariat
is not authorized to use the funds acquired through this
process to purchase new equipment but must return it
to Member States. Consideration should be given to
enabling the Secretariat to use the funds acquired
through these means to purchase new equipment to be
held in reserve at Brindisi. Furthermore, consideration
should also be given to a general authorization for field
missions to donate, in consultation with the United
Nations resident coordinator, at least a percentage of

154. The United Nations launched the “start-up kit”
concept during the boom in peacekeeping operations in
the mid-1990s to partially address this problem. The
start-up kits contain the basic equipment required to
establish and sustain a 100-person mission
headquarters for the first 100 days of deployment, prepurchased, packaged and waiting and ready to deploy
at a moment’s notice at Brindisi. Assessed
contributions from the mission to which the kits are
deployed are then used to reconstitute new start-up
kits, and once liquidated a mission’s non-disposable
and durable equipment is returned to Brindisi and held
in reserve, in addition to the start-up kits.

153. Most governmental organizations and commercial
companies follow similar processes, though not all of
them take as long as that of the United Nations. For
example, this entire process in the United Nations can
take 20 weeks in the case of office furniture, 17 to
21 weeks for generators, 23 to 27 weeks for
prefabricated buildings, 27 weeks for heavy vehicles
and 17 to 21 weeks for communications equipment.
Naturally, none of these lead-times enable full mission
deployment within the timelines suggested if the
majority of the processes are commencing only after an
operation has been established.

Await production of the item.
Deliver the item to the mission.

8.

Award a contract and place an order for
production.

6.
7.

Present
cases
to
the
Headquarters
Committee on Contracts (HCC).

5.
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159. The General Assembly has taken a number of
steps to address this lead-time issue. The establishment
of the Peacekeeping Reserve Fund, which when fully

158. The United Nations has accordingly also moved
in that direction over the past few years, and has
concluded some 20 standing commercial systems
contracts for the provision of common equipment for
peace operations, particularly those required for
mission start-up and expansion. Under the systems
contracts, the United Nations has been able to cut down
lead-times considerably by selecting the vendors ahead
of time, and keeping them on standby for production
requests. Nevertheless, the production of light vehicles
under the current systems contract takes 14 weeks and
requires an additional four weeks for delivery.

157. There are, of course, limits to how much
equipment the United Nations can and should keep in
reserve at UNLB or elsewhere. Mechanical equipment
in storage needs to be maintained, which can be an
expensive proposition, and if not addressed properly
can result in missions receiving long awaited items that
are inoperable. Furthermore, the commercial and public
sectors at the national level have moved increasingly
towards “just-in-time” inventory and/or “just-in-time
delivery” because of the high opportunity costs of
keeping funds tied up in equipment that may not be
deployed for some time. Furthermore, the current pace
of technological advancements renders certain items,
such as communications equipment and information
systems hardware, obsolete within a matter of months,
let alone years.

156. Nonetheless, the existence of these start-up kits
and reserves of equipment appears to have greatly
facilitated the rapid deployment of the smaller
operations mounted in the mid-to-late 1990s. However,
the establishment and expansion of new missions has
now outpaced the closure of existing operations, so that
UNLB has been virtually depleted of the long lead-time
items required for full mission deployment. Unless one
of the large operations currently in place closes down
today and its equipment is all shipped to UNLB in
good condition, the United Nations will not have in
hand the equipment required to support the start-up and
rapid full deployment of a large mission in the near
future.

such equipment to reputable local non-governmental
organizations as a means of assisting the development
of nascent civil society.

27

162. The Secretariat should thus formulate a global
logistics support strategy to enable rapid and effective
mission deployment within the deployment timelines
proposed. That strategy should be formulated based on
a cost-benefit analysis of the appropriate level of long
lead-time items that should be kept in reserve and those
best acquired through standing contracts, factoring in
the cost of compressed delivery times, as required, to
support such a strategy. The substantive elements of the
peace and security departments would need to give
logistics planners an estimate of the number and types
of operations that might need to be established over
12 to 18 months. The Secretary-General should submit
periodically to the General Assembly, for its review
and approval, a detailed proposal for implementing that
strategy, which could entail considerable financial
implications.

161. At the same time, all of these developments are
only applicable after a Security Council resolution has
been adopted authorizing the establishment of a
mission or its advance elements. Unless some of these
measures are applied well in advance of the desired
date of mission deployment or are modified to help and
maintain a minimum reserve of equipment requiring
long lead-times to procure, the suggested targets for
rapid and effective deployment cannot be met.

160. In exceptional cases, the General Assembly, on
the advice of ACABQ, has granted the SecretaryGeneral authority to commit up to $200 million in
spending to facilitate the start-up of larger missions
(UNTAET,
UNMIK
and
MONUC),
pending
submission of the necessary detailed budget proposals,
which can take months of preparation. These are all
welcome developments and are indicative of the
Member
States’
support
for
enhancing
the
Organization’s rapid deployment capacities.

capitalized amounts to $150 million, provided a
standing pool of money from which to draw quickly.
The Secretary-General can seek the approval of the
Advisory Committee on Administrative and Budgetary
Questions (ACABQ) to draw up to $50 million from
the Fund to facilitate the start-up of a new mission or
for unforeseen expansion of an existing one. The Fund
is then replenished from the mission budgets once it
has been approved or increased. For commitment
requests in excess of $50 million, the General
Assembly’s approval is required.
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167. Statistics from th e Procurement Division indicate
that of the 184 purchase orders raised by Headquarters
in 1999 in support of peacekeeping operations, for
values of goods and services between US$ 200,000 and

166. The Panel supports measures that reduce
Headquarters micro-management of the field missions
and provide them with the authority and flexibility
required to maintain mission credibility and
effectiveness, while at the same time holding them
accountable. Where Headquarters’ involvement adds
real value, however, as with respect to standing
contracts, Headquarters should retain procurement
responsibility.

165. Well beyond mission start-up, the field missions
often wait for months to receive items that they need,
particularly when initial planning assumptions prove to
be inaccurate or mission requirements change in
response to new developments. Even if such items are
available locally, there are several constraints on local
procurement. First, field missions have limited
flexibility and authority, for example, to quickly
transfer savings from one line item in a budget to
another to meet unforeseen demands. Second, missions
are generally delegated procurement authority for no
more than $200,000 per purchase order. Purchases
above that amount must be referred to Headquarters
and its eight-step decision process (see para. 152
above).

164. The Secretary-General should be give n authority
to draw up to $50 million from the Peacekeeping
Reserve Fund, prior to the adoption of a Security
Council
resolution
authorizing
a
mission’s
establishment but with the approval of ACABQ, to
facilitate the rapid and effective deployment of
operations within the proposed timelines. The Fund
should be automatically replenished from assessed
contributions to the missions that used it. The
Secretary-General should request that the General
Assembly consider augmenting the size of the Fund,
should he determine that it had been depleted due to
the establishment of a number of missions in rapid
succession.

163. In the interim, the General Assembly should
authorize and approve a one-time expenditure for the
creation of three new start-up kits at Brindisi (for a
total of five), which would then automatically be
replenished from the budgets of the missions that drew
upon the kits.
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(b) The General Assembly should authorize
and approve a one-time expenditure to maintain at
least five mission start-up kits in Brindisi, which
should include rapidly deployable communications
equipment. The start-up kits should then be
routinely replenished with funding from the
assessed contributions to the operations that drew
on them;

(a) The Secretariat should prepare a global
logistics support strategy to enable rapid and
effective mission deployment within the timelines
proposed
and
corresponding
to
planning
assumptions established by the substantive offices
of the Department of Peacekeeping Operations;

169. Summary of key recommendations on logistics
support and expenditure management:

168. However, it is not entirely clear what real value
Headquarters involvement adds to the procurement
process for those goods and services that are not
covered under systems contracts or standing
commercial services contracts and are more readily
available locally at cheaper prices. In such instances, it
would make sense to delegate the authority to the field
to procure those items, and to monitor the process and
its financial controls through the audit mechanism.
Accordingly, the Secretariat should assign priority to
building capacity in the field to assume a higher level
of procurement authority as quickly as possible (e.g.,
through recruitment and training of the appropriate
field personnel and the production of user-friendly
guidance documents) for all goods and services that are
available locally and not covered under systems
contracts or standing commercial services contracts (up
to US$ 1 million, depending on mission size and
needs).

US$ 500,000, 93 per cent related to aircraft and
shipping services, motor vehicles and computers,
which were either handled through international
tenders or are currently covered under systems
contracts. Provided that systems contracts are activated
quickly and result in the timely provision of goods and
services, it appears that the Headquarters’ involvement
in those instances makes good sense. The systems
contracts and international tenders presumably enable
bulk purchases of items and services more cheaply than
would be possible locally, and in many instances
involve goods and services not available in the mission
areas at all.
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171. The Panel sees a clear need for increased
resources in support of peacekeeping operations. There
is particular need for increased resources in DPKO, the
primary department responsible for the planning and

170. Creating effective Headquarters support capacity
for peace operations means addressing the three issues
of quantity, structure and quality, that is, the number of
staff needed to get the job done; the organizational
structures and procedures that facilitate effective
support; and quality people and methods of work
within those structures. In the present section, the
Panel examines and makes recommendations on
primarily the first two issues; in section VI below, it
addresses the issue of personnel quality and
organizational culture.

IV. Headquarters resources and
structure for planning and
supporting peacekeeping
operations

(f) The Secretariat should increase the level
of procurement authority delegated to the field
missions (from $200,000 to as high as $1 million,
depending on mission size and needs) for all goods
and services that are available locally and are not
covered under systems contracts or standing
commercial services contracts.

(e) The Secretariat should conduct a review
of the policies and procedures governing the
management of financial resources in the field
missions with a view to providing field missions
with much greater flexibility in the management of
their budgets;

(d) The Secretariat should undertake a
review of the entire procurement policies and
procedures (with proposals to the General Assembly
for amendments to the Financial Rules and
Regulations, as required), to facilitate in particular
the rapid and full deployment of an operation
within the proposed timelines;

(c) The Secretary-General should be given
authority to draw up to US$ 50 million from the
Peacekeeping Reserve Fund once it became clear
that an operation was likely to be established, with
the approval of ACABQ but prior to the adoption of
a Security Council resolution;
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173. Table 4.1 lists the total budgets for peacekeeping
operations
from
mid-1996
through
mid-2001
(peacekeeping budget cycles run from July to June,
offset six months from the United Nations regular
budget cycle). It also lists total Headquarters costs in
support of peacekeeping, whether inside or outside of
DPKO, and whether funded from the regular budget or
the Support Account for Peacekeeping Operations (the
regular budget covers two years and its costs are
apportioned among Member States according to the
regular scale of assessment; the Support Account
covers one year — the intent being that Secretariat
staffing levels should ebb and flow with the level of
field operations — and its costs are apportioned
according to the peacekeeping scale of assessment).

172. Expenditures for Headquarters staffing and
related costs to plan and support all peacekeeping
operations in the field can be considered the United
Nations
direct,
non-field
support
costs
for
peacekeeping operations. They have not exceeded 6 per
cent of the total cost of peacekeeping operations in the
last half decade (see table 4.1). They are currently
closer to three per cent and will fall below two per cent
in the current peacekeeping budget year, based on
existing plans for expansion of some missions, such as
MONUC in the Democratic Republic of the Congo, the
full deployment of others, such as UNAMSIL in Sierra
Leone, and the establishment of a new operation in
Eritrea and Ethiopia. A management analyst familiar
with
the
operational
requirements
of
large
organizations, public or private, that operate substantial
field-deployed elements might well conclude that an
organization trying to run a field-oriented enterprise on
two per cent central support costs was undersupporting
its field people and very likely burning out its support
structures in the process.

A. Staffing-levels and funding for
Headquarters support for
peacekeeping operations

support of the United Nations’ most complex and highprofile field operations.
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under the new system, however, partly because the
Secretariat seems to have tailored its submissions to
what it thought the political market would bear.

rough estimate for full deployment of MONUC, for which
a budget has not yet been prepared.
Estimated.
Figures obtained from the Financial Controller of the
United Nations, including all posts in the Secretariat
(primarily in DPKO) funded through the regular biennium
budget and the Support Account; figures also factor in
what the costs would have been for in-kind contributions or
“gratis personnel” had they been fully funded.
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175. Until mid-decade, the Support Account was
calculated as 8.5 per cent of the total civilian staff costs
of peacekeeping operations, but it did not take into
consideration the costs of supporting civilian police
personnel and United Nations Volunteers, or the costs
of supporting private contractors or military troops.
The fixed-percentage approach was replaced by the
annual justification of every post funded by the
Support Account. DPKO staffing levels grew little

174. The Support Account funds 85 per cent of the
DPKO budget, or about $40 million annually. Another
$6 million for DPKO comes from the regular biennium
budget. This $46 million combined largely funds the
salaries and associated costs of DPKO’s 231 civilian,
military and police Professionals and 173 General
Service staff (but does not include the Mine Action
Service, which is funded through voluntary
contributions). The Support Account also funds posts
in other parts of the Secretariat engaged in
peacekeeping support, such as the Peacekeeping
Financing Division and parts of the Procurement
Division in the Department of Management, the Office
of Legal Affairs and DPI.

c

b

179. The Military and Civilian Police Division in
DPKO, headed by the United Nations Military Adviser,
has an authorized strength of 32 military officers and
nine civilian police officers. The Civilian Police Unit
has been assigned to support all aspects of United
Nations international police operations, from doctrinal
development through selection and deployment of

178. Member States and the Secretariat have long
recognized the need to define a baseline
staffing/funding level and a separate mechanism to
enable growth and retrenchment in DPKO in response
to changing needs. However, without a review of
DPKO staffing needs based on some objective
management and productivity criteria, an appropriate
baseline is difficult to define. While it is not in a
position to conduct such a methodical management
review of DPKO, the Panel believes that such a review
should be conducted. In the meantime, the Panel
believes that certain current staff shortages are plainly
obvious and merit highlighting.

177. Because the Support Account funds virtually all
of DPKO on a year-by-year basis, that Department and
the other offices funded by the Support Account have
no predictable baseline level of funding and posts
against which they can recruit and retain staff.
Personnel brought in from the field on Support
Account-funded posts do not know if those posts will
exist for them one year later. Given current working
conditions and the career uncertainty that Support
Account funding entails, it is impressive that DPKO
has managed to hold together at all.

176. Clearly, DPKO and the other Secretariat offices
supporting peacekeeping should expand and contract to
July 1996- July 1997- July 1998- July 1999July 2000- some degree in relation to the level of activity in the
a
June 1997 June 1998 June 1999 June 2000
June 2001
field, but to require DPKO to rejustify, every year,
seven out of eight posts in the Department is to treat it
Peacekeeping
as though it were a temporary creation and
budgets
1 260 911.7
812.9
1 417
2 582 b
peacekeeping a temporary responsibility of the
Related
Organization. Fifty-two years of operations would
Headquarters
argue otherwise and recent history would argue further
49.2
52.8
41.0
41.7
50.2
support costsc
that continuing preparedness is essential, even during
Headquarters:
downturns in field activity, because events are only
field cost ratio
3.90%
5.79%
5.05%
2.95%
1.94%
marginally predictable and staff capacity and
a
experience, once lost, can take a long time to rebuild,
Based on financing reports of the Secretary-General;
as DPKO has painfully learned in the past two years.
excluding missions completed by 30 June 2000; including

(Millions of United States dollars)

Table 4.1
Ratio of total Headquarters support costs to total
peacekeeping operations budgets, 1996-2001
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181. Table 4.2 contrasts the deployed strength of
military and police contingents with the authorized
strength of their respective Headquarters support staffs.
No national Government would send 27,000 troops into
the field with just 32 officers back home to provide
them with substantive and operational military
guidance. No police organization would deploy 8,000
police officers with only nine headquarters staff to
provide them with substantive and operational policing
support.

180. Eleven officers in the Military Adviser’s office
support the identification and rotation of military units
for all peacekeeping operations, and provide military
advice to the political officers in DPKO. DPKO’s
military officers are also supposed to find time to “train
the trainers” at the Member State level, to draft
guidelines, manuals and other briefing material, and to
work with FALD to identify the logistics and other
operational requirements of the military and police
components of field missions. However, under existing
staffing levels, the Training Unit consists of only five
military officers in total. Ten officers in the Military
Planning Service are the principal operational-level
military mission planners within DPKO; six more posts
have been authorized but have not yet all been filled.
These 16 planning officers combined represent the full
complement of military staff available to determine
force requirements for mission start-up and expansion,
participate in technical surveys and assess the
preparedness of potential troop contributors. Of the 10
military planners originally authorized, one was
assigned to draft the rules of engagement and directives
to force commanders for all operations. Only one
officer is available, part time, to manage the UNSAS
database.

officers into field operations. It can, at present, do little
more than identify personnel, attempt to pre-screen
them with visiting selection assistance teams (an effort
that occupies roughly half of the staff) and then see that
they get to the field. Moreover, there is no unit within
DPKO (or any other part of the United Nations system)
that is responsible for planning and supporting the rule
of law elements of an operation that in turn support
effective police work, whether advisory or executive.

0.1%

Headquarters: field
ratio
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183. The general shortage of staff means that in many
instances key personnel have no back-up, no way to
cover more than one shift in a day when a crisis occurs
six to 12 time zones away except by covering two
shifts themselves, and no way to take a vacation, get
sick or visit the mission without leaving their

182. The Office of Operations in DPKO, in which the
political Desk Officers or substantive focal points for
particular peacekeeping operations reside, is another
area that seems considerably understaffed. It currently
has 15 Professionals serving as the focal points for 14
current and two potential new peace operations, or less
than one officer per mission on average. While one
officer may be able to handle the needs of one or even
two smaller missions, this seems untenable in the case
of the larger missions, such as UNTAET in East Timor,
UNMIK in Kosovo, UNAMSIL in Sierra Leone and
MONUC in the Democratic Republic of the Congo.
Similar circumstances apply to the logistics and
personnel officers in DPKO’s Field Administration and
Logistics Division, and to related support personnel in
the Department of Management, the Office of Legal
Affairs, the Department of Public Information and
other offices which support their work. Table 4.3
depicts the total number of staff in DPKO and
elsewhere in the Secretariat dedicated, full-time, to
supporting the larger missions, along with their annual
mission budgets and authorized staffing levels.

0.1%

9

8 64

Civilian police

Authorized military strength as of 15 June 2000 and
civilian police as of 1 August 2000.

Headquarters

a

27 36
32

Peacekeeping
operations

Military personnel

Table 4.2
Ratio of military and civilian police staff at
Headquarters to military and civilian police
personnel in the fielda
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_______
6

political officer
civilian police
logistics coord.
civilian recruitment
specialist
1 finance specialist

1
2
1
1

4 718 police
1 000-plus international
civilians

$410 million
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184. Although there appears to be some duplication in
the functions performed by desk officers in DPKO and
their counterparts in the regional divisions of DPA,
closer examination suggests otherwise. The UNMIK
desk officer’s counterpart in DPA, for example, follows
developments in all of Southeastern Europe and the
counterpart in OCHA covers all of the Balkans plus
parts of the Commonwealth of Independent States.
While it is essential that the officers in DPA and
OCHA be given the opportunity to contribute what
they can, their efforts combined yield less than one

to

support

186. These competing demands are even more
pronounced for the Under-Secretary-General and
Assistant
Secretary-General
for
Peacekeeping
Operations.
The
Under-Secretary-General
and
Assistant Secretary-General provide advice to the
Secretary-General,
liaise
with
Member
State
delegations and capitals, and one or the other vets
every report on peacekeeping operations (40 in the first
half of 2000) submitted to the Secretary-General for his
approval and signature, prior to submission to the
legislative bodies. Since January 2000, the two have
briefed the Council in person over 50 times, in sessions
lasting up to three hours and requiring several hours of
staff preparation in the field and at Headquarters.
Coordination meetings take further time away from
substantive dialogue with the field missions, from field
visits, from reflection on ways to improve the United
Nations conduct of peacekeeping and from attentive
management.

185. The three Regional Directors in the Office of
Operations should be visiting the missions regularly
and engaging in a constant policy dialogue with the
SRSGs and heads of components on the obstacles that
Headquarters could help them overcome. Instead, they
are drawn into the processes that occupy their desk
officers’ time because the latter need the back-up.

officer

political officer
military
civilian police
logistics coord.
civilian recruitment
specialist
1 finance specialist
_______
8

1
3
1
1
1

5 537 military
500 military
observers

$535 million

MON UC
(Democratic Republic of the
Congo)

full-time-equivalent

political officer
military
civilian police
logistics coord.
civilian recruitment
specialist
1 finance specialist
_______
7

1
2
1
1
1

8 950 military
1 640 police
1 185 international
civilians

$540 million

UNTAET
(East Timor)

additional
UNMIK.

political officer
military
logistics coord.
finance specialist

_______
5

1
2
1
1

13 000 military

$465 million

UNAMSIL
(Sierra Leone)

backstopping duties largely uncovered. In the current
arrangements,
compromises
among
competing
demands are inevitable and support for the field may
suffer as a result. In New York, Headquarters-related
tasks, such as reporting obligations to the legislative
bodies, tend to get priority because Member States’
representatives press for action, often in person. The
field, by contrast, is represented in New York by an email, a cable or the jotted notes of a phone
conversation. Thus, in the war for a desk officer’s time,
field operations often lose out and are left to solve
problems on their own. Yet they should be accorded
first priority. People in the field face difficult
circumstances, sometimes life-threatening. They
deserve better, as do the staff at Headquarters who wish
to support them more effectively.

Total Headquarters
support staff

Professional staff at
Headquarters assigned
full-time to support the
operation

Current authorized
strength of key
components

Budget (estimated)
July 2000-June 2001

UNMIK
(Kosovo)

Table 4.3
Total staff assigned on a full-time basis to support complex peacekeeping operations established in 1999
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190. The responsibility for providing the people in the
field the goods and services they need to do their jobs
falls
primarily
on
FALD’s
Logistics
and
Communications Service (LCS). The job description of

189. The Member States must give the SecretaryGeneral some flexibility and the financial resources to
bring in the staff he needs to ensure that the credibility
of the Organization is not tarnished by its failure to
respond to emergencies as a professional organization
should. The Secretary-General must be given the
resources to increase the capacity of the Secretariat to
react immediately to unforeseen demands.

188. A few examples will illustrate FALD’s
pronounced staff shortages: the Staffing Section in
FALD’s Personnel Management and Support Service
(PMSS), which handles recruitment and travel for all
civilian personnel as well as travel for civilian police
and military observers, has just 10 professional
recruitment officers, four of whom have been assigned
to review and acknowledge the 150 unsolicited
employment applications that the office now receives
every day. The other six officers handle the actual
selection process: one full-time and one half-time for
Kosovo, one full-time and one half-time for East
Timor, and three to cover all other field missions
combined. Three recruitment officers are trying to
identify suitable candidates to staff two civil
administration missions that need hundreds of
experienced administrators across a multitude of fields
and disciplines. Nine to 12 months after they got under
way, neither UNMIK nor UNTAET is fully deployed.

187. The staff shortages faced by the substantive side
of DPKO may be exceeded by those in the
administrative and logistics support areas, particularly
in FALD. At this juncture, FALD provides support not
only to peacekeeping operations but also to other field
offices, such as the Office of the United Nations
Special Coordinator in the Occupied Territories
(UNSCO) in Gaza, the United Nations Verification
Mission in Guatemala (MINUGUA) and a dozen other
small offices, not to mention continuing involvement in
managing and reconciling the liquidation of terminated
missions. All of FALD adds approximately 1.25 per
cent to the total cost of peacekeeping and other field
operations. If the United Nations were to subcontract
the administrative and logistics support functions
performed by FALD, the Panel is convinced that it
would be hard pressed to find a commercial company
to take on the equivalent task for the equivalent fee.
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193. The
Panel
therefore
recommends
that
Headquarters support for peacekeeping be treated as a

192. The Panel also believes that peacekeeping should
cease to be treated as a temporary requirement and
DPKO a temporary organizational structure. It requires
a consistent and predictable baseline of funding to do
more than keep existing missions afloat. It should have
resources to plan for potential contingencies six
months to a year down the road; to develop managerial
tools to help missions perform better in the future; to
study the potential impact of modern technology on
different aspects of peacekeeping; to implement the
lessons learned from previous operations; and to
implement recommendations contained in the
evaluation reports of the Office of Internal Oversight
Services over the past five years. Staff should be given
the opportunity to design and conduct training
programmes for newly recruited staff at Headquarters
and in the field. They should finish the guidelines and
handbooks that could help new mission personnel do
their jobs more professionally and in accordance with
United Nations rules, regulations and procedures, but
that now sit half finished in a dozen offices all around
DPKO, because their authors are busy meeting other
needs.

191. Based on this cursory review alone and bearing in
mind that the total support cost for DPKO and related
Headquarters peacekeeping support offices does not
even exceed $50 million per annum, the Panel is
convinced that additional resources for that Department
and the others which support it would be an essential
investment to ensure that the over $2 billion the
Member States will spend on peacekeeping operations
in 2001 will be well spent. The Panel therefore
recommends a substantial increase in resources for this
purpose, and urge the Secretary-General to submit a
proposal to the General Assembly outlining the
Organization’s requirements in full.

one of the 14 logistics coordinators in LCS might help
to illustrate the workload that the entire Service
currently endures. This individual is the lead logistics
planner for the expansion of both the mission in the
Democratic Republic of Congo (MONUC) and for the
expansion of the United Nations Interim Force in
Lebanon (UNIFIL) in Lebanon. The same individual is
also responsible for drafting the logistics policies and
procedures for the critical United Nations Logistics
Base in Brindisi and for coordinating the preparation of
the entire Service’s annual budget submissions.
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197. Summary of key recommendations on funding
headquarters support for peacekeeping operations:

196. Such a direct method of providing for surge
capacity should replace the current, annual, post-bypost justification required for the Support Account
submissions. The Secretary-General should be given
the flexibility to determine how such funds should best
be utilized to meet a surge in activity, and emergency
recruitment measures should apply in such instances so
that temporary posts associated with surge
requirements could be filled immediately.

195. To fund above-average or “surge” activity levels,
consideration should be given to a simple percentage
charge against missions whose budgets carry
peacekeeping operations spending above the baseline
level. For example, the roughly $2.6 billion in
peacekeeping activity estimated for the current budget
year exceeds the $1.4 billion hypothetical baseline by
$1.2 billion. A one per cent surcharge on that $1.2
billion would yield an additional $12 million to enable
Headquarters to deal effectively with that increase. A
two per cent surcharge would yield $24 million.

194. The specific allocation of resources should be
determined according to a professional and objective
review of requirements, but gross levels should reflect
historical experience of peacekeeping. One approach
would be to calculate the regular budget baseline for
Headquarters support of peacekeeping as a percentage
of the average cost of peacekeeping over the preceding
five years. The resulting baseline budget would reflect
the expected level of activity for which the Secretariat
should be prepared. Based on the figures provided by
the Controller (see table 4.1), the average for the last
five years (including the current budget year) is $1.4
billion. Pegging the baseline at five per cent of the
average cost would yield, for example, a baseline
budget of $70 million, roughly $20 million more than
the current annual Headquarters support budget for
peacekeeping.

core activity of the United Nations, and as such that the
majority of its resource requirements be funded
through the mechanism of the regular biennial
programme budget of the Organization. Pending the
preparation of the next regular budget, it recommends
that the Secretary-General approach the General
Assembly as soon as possible with a request for an
emergency supplemental increase to the last Support
Account submission.
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199. DPKO’s Office of Operations is responsible for
pulling together an overall concept of operations for
new peacekeeping missions. In this regard, it bears a
heavy dual burden for political analysis and for internal
coordination with the other elements of DPKO that are
responsible for military and civilian police matters,
logistics, finance and personnel. But each of these
other elements has a separate organizational reporting
chain, and many of them, in fact, are physically
scattered across several different buildings. Moreover,

198. There is currently no integrated planning or
support cell in DPKO in which those responsible for
political analysis, military operations, civilian police,
electoral assistance, human rights, development,
humanitarian assistance, refugees and displaced
persons, public information, logistics, finance and
personnel recruitment, among others, are represented.
On the contrary, as described above, DPKO has no
more than a handful of officers dedicated full-time to
planning and supporting even the large complex
operations, such as those in Sierra Leone (UNAMSIL),
Kosovo (UNMIK) and East Timor (UNTAET). In the
case of a political peace mission or peace-building
office, these functions are discharged within DPA, with
equally limited human resources.

B. Need and proposal for the
establishment of Integrated Mission
Task Forces

(c) Pending the preparation of the next
regular budget submission, the Panel recommends
that the Secretary-General approach the General
Assembly with a request for an emergency
supplemental increase to the Support Account to
allow
immediate
recruitment
of
additional
personnel, particularly in DPKO.

(b) Headquarters support for peacekeeping
should be treated as a core activity of the United
Nations, and as such the majority of its resource
requirements for that purpose should be funded
through the mechanism of the regular biennium
programme budget of the Organization;

(a) The Panel recommends a substantial
increase in resources for Headquarters support of
peacekeeping operations, and urges the SecretaryGeneral to submit a proposal to the General
Assembly outlining his requirements in full;
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203. This concept builds upon but considerably
extends the cooperative measures contained in the
guidelines for implementing the “lead” department
concept that DPKO and DPA agreed to in June 2000, in

202. The missions should not feel the need to build
their own contact networks. They should know exactly
who to turn to for the answers and support that they
need, especially in the critical early months when a
mission is working towards full deployment and coping
with daily crises. Moreover, they should be able to
contact just one place for those answers, an entity that
includes all of the backstopping people and expertise
for the mission, drawn from an array of Headquarters
elements that mirrors the functions of the mission
itself. The Panel would call that entity an Integrated
Mission Task Force (IMTF).

201. Reversing the perspective, once an operation has
been deployed, SRSGs in the field have overall
coordinating authority for United Nations activities in
their mission area but have no single working-level
focal point at Headquarters that can address all of their
concerns quickly. For example, the desk officer or
his/her regional director in DPKO fields political
questions for peacekeeping operations but usually
cannot directly respond to queries about military,
police, humanitarian, human rights, electoral, legal or
other elements of an operation, and they do not
necessarily have a ready counterpart in each of those
areas. A mission impatient for answers will eventually
find the right primary contacts themselves and may do
so in dozens of instances, building its own networks
with different parts of the Secretariat and relevant
agencies.

200. Collaboration across divisions, departments and
agencies does occur, but relies too heavily on personal
networks and ad hoc support. There are task forces
convened for planning major peacekeeping operations,
pulling together various parts of the system, but they
function more as sounding boards than executive
bodies. Moreover, current task forces tend to meet
infrequently or even disperse once an operation has
begun to deploy, and well before it has fully deployed.

DPA, UNDP, OCHA, UNHCR, OHCHR, DPI, and
several other departments, agencies, funds and
programmes have an increasingly important role to
play in planning for any future operation, especially
complex operations, and need to be formally included
in the planning process.
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206. Size and composition would match the nature and
the phase of the field activity being supported. Crisisrelated preventive action would require well informed
political support that would keep a United Nations
envoy apprised of political evolution within the region
and other factors key to the success of his or her effort.
Peacemakers working to end a conflict would need to
know more about peacekeeping and peace-building

205. Leadership and the lead department concept have
posed some problems in the past when the principal
focus of United Nations presence on the ground has
changed from political to peacekeeping or vice versa,
causing not only a shift in the field’s primary
Headquarters contact but a shift in the whole
Headquarters supporting cast. As the Panel sees the
IMTF working, the supporting cast would remain
substantially the same during and after such transitions,
with additions or subtractions as the nature of the
operation changed but with no changes in core Task
Force personnel for those functions that bridge the
transition. IMTF leadership would pass from one
member of the group to another (e.g., from a DPKO
regional director or political officer to his or her DPA
counterpart).

204. ECPS or a designated subgroup thereof should
collectively determine the general composition of an
IMTF, which the Panel envisages forming quite early
in a process of conflict prevention, peacemaking,
prospective peacekeeping or prospective deployment of
a peace-building support office. That is, the notion of
integrated, one-stop support for United Nations peaceand-security field activities should extend across the
whole range of peace operations, with the size,
substantive composition, meeting venue and leadership
matching the needs of the operation.

a joint departmental meeting chaired by the SecretaryGeneral. The Panel would recommend, for example,
that DPKO and DPA jointly determine the leader of
each new Task Force but not necessarily limit their
choice to the current staff of either Department. There
may be occasions when the existing workloads of the
regional directors or political officers in either
department preclude them from taking on the role fulltime. In those instances, it might be best to bring in
someone from the field for this purpose. Such
flexibility, including the flexibility to assign the task to
the most qualified person for the job, would require the
approval of funding mechanisms to respond to surge
demands, as recommended above.
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210. Each Task Force member should be authorized to
serve not only as a liaison between the Task Force and
his or her home base but as its key working-level
decision maker for the mission in question. The leader
of the IMTF — reporting to the Assistant SecretaryGeneral for Operations of DPKO in the case of
peacekeeping operations, and the relevant Assistant
Secretary-General of DPA in the case of peacemaking
efforts, peace-building support offices and special
political missions — should in turn have line authority

209. Task Force members should be formally seconded
to IMTF for such duration by their home division,
department, agency, fund or programme. That is, an
IMTF should be much more than a coordinating
committee or task force of the type now set up at
Headquarters. It should be a temporary but coherent
staff created for a specific purpose, able to be increased
or decreased in size or composition in response to
mission needs.

208. IMTFs created to plan potential peace operations
could also begin as virtual bodies. As an operation
seemed more likely to go forward, the Task Force
should assume physical form, with all of its members
co-located in one space, prepared to work together as a
team on a continuing basis for as long as needed to
bring a new mission to full deployment. That period
may be up to six months, assuming that the rapid
deployment reforms recommended in paragraphs 84169 above have been implemented.

207. An IMTF of the sort just described could be a
“virtual” body, meeting periodically but not physically
co-located, its members operating from their workday
offices and tied together by modern information
technology. To support their work, each should feed as
well as have access to the data and analyses created
and placed on the United Nations Intranet by EISAS,
the ECPS Information and Strategic Analysis
Secretariat proposed in paragraphs 65 to 75 above.

options, so that their potential and their limitations are
both reflected in any peace accord that would involve
United Nations implementation. Adviser-observers
from the Secretariat working with the peacemaker
would be affiliated with the IMTF that supports the
negotiations, and keep it posted on progress. The IMTF
leader could, in turn, serve as the peacemaker’s routine
contact point at Headquarters, with rapid access to
higher echelons of the Secretariat for answers to
sensitive political queries.
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213. IMTFs offer a flexible approach to dealing with
time-critical,
resource-intensive
but
ultimately
temporary requirements to support mission planning,
start-up and initial sustainment. The concept borrows
heavily from the notion of “matrix management”, used
extensively by large organizations that need to be able
to assign the necessary talent to specific projects
without reorganizing themselves every time a project
arises. Used by such diverse entities as the RAND
Corporation and the World Bank, it gives each staff
member a permanent “home” or “parent” department
but allows — indeed, expects — staff to function in
support of projects as the need arises. A matrix
management approach to Headquarters planning and
support of peace operations would allow departments,
agencies, funds and programmes — internally
organized as suits their overall needs — to contribute
staff to coherent, interdepartmental/inter-agency task
forces built to provide that support.

212. The Panel is not in a position to suggest “lead”
offices for each potential component of a peace
operation but believes that ECPS should think through
this issue collectively and assign one of its members
responsibility for maintaining a level of preparedness
for each potential component of a peace operation
other than the military, police and judicial, and
logistics/administration areas, which should remain
DPKO’s responsibility. The designated lead agency
should be responsible for devising generic concepts of
operations, job descriptions, staffing and equipment
requirements, critical path/deployment timetables,
standard databases, civilian standby arrangements and
rosters of other potential candidates for that
component, as well as for participation in the IMTFs.

211. For the United Nations system to be prepared to
contribute staff to an IMTF, responsibility centres for
each major substantive component of peace operations
need to be established. Departments and agencies need
to agree in advance on procedures for secondment and
on their support for the IMTF concept, in writing if
necessary.

over his or her Task Force members for the period of
their secondment, and should serve as the first level of
contact for the peace operations for all aspects of their
work. Matters related to long-term policy and strategy
should be dealt with at the Assistant SecretaryGeneral/Under-Secretary-General level in ECPS,
supported by EISAS.
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217. Summary
of
key
recommendation
on
integrated
mission
planning
and
support:
Integrated Mission Task Forces (IMTFs), with
members seconded from throughout the United
Nations system, as necessary, should be the
standard vehicle for mission-specific planning and
support. IMTFs should serve as the first point of
contact for all such support, and IMTF leaders

216. It should also be noted that in order for the IMTF
concept to work effectively, its members must be
physically co-located during the planning and initial
deployment phases. This will not be possible at present
without major adjustments to current office space
allocations in the Secretariat.

215. While the regional directors of DPKO (and DPA
in those cases where they were appointed as IMTF
heads) would be in charge of overseeing fewer
missions than at present, they would actually be
managing a larger number of staff, such as those
seconded full-time from the Military and Civilian
Police Advisers’ Offices, FALD (or its successor
divisions) and other departments, agencies, funds and
programmes, as required. The size of the IMTFs will
also depend on the amount of additional resources
provided, without which participating entities would
not be in a position to second their staff on a full-time
basis.

214. The IMTF structure could have significant
implications for how DPKO’s Office of Operations is
currently structured, and in effect would supplant the
Regional Divisions structure. For example, the larger
operations, such as those in Sierra Leone, East Timor
and Kosovo, each would warrant separate IMTFs,
headed by Director-level officers. Other missions, such
as the long-established “traditional” peacekeeping
operations in Asia and the Middle East, might be
grouped into another IMTF. The number of IMTFs that
could be formed would largely depend on the amount
of additional resources allocated to DPKO, DPA and
related departments, agencies, funds and programmes.
As the number of IMTFs increased, the organizational
structure of the Office of Operations would become
flatter. There could be similar implications for the
Assistant Secretaries-General of DPA, to whom the
heads of the IMTFs would report during the
peacemaking phase or when setting up a large peacebuilding support operation either as a follow-on
presence to a peacekeeping operation or as a separate
initiative.
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220. Military and civilian police officers in DPKO
serve for three years because the United Nations
requires that they be on active duty. If they wish to
remain longer and would even leave their national
military or police services to do so, United Nations
personnel policy precludes their being hired into their
previous position. Hence the turnover rate in the
military and police offices of DPKO is high. Since
lessons learned in Headquarters practice are not
routinely captured, since comprehensive training
programmes for new arrivals are non-existent and since
user-friendly manuals and standard operating
procedures remain half-complete, high turnover means
routine loss of institutional memory that takes months
of on-the-job learning to replace. Current staff
shortages also mean that military and civilian police
officers find themselves assigned to functions that do
not necessarily match their expertise. Those who have
specialized in operations (J3) or plans (J5) might find
themselves engaged in quasi-diplomatic work or
functioning as personnel and administration officers
(J1), managing the continual turnover of people and
units in the field, to the detriment of their ability to
monitor operational activity in the field.

219. All civilian police officials interviewed at
Headquarters and in the field expressed frustration with
having police functions in DPKO included in a military
reporting chain. The Panel agrees that there seems to
be little administrative or substantive value added in
this arrangement.

1. Military and Civilian Police Division

218. The IMTF concept would strengthen the capacity
of DPKO’s Office of Operations to function as a real
focal point for all aspects of a peacekeeping operation.
However, structural adjustments are also required in
other elements of DPKO, in particular to the Military
and Civilian Police Division, FALD and the Lessons
Learned Unit.

C. Other structural adjustments required
in the Department of Peacekeeping
Operations

should have temporary line authority over seconded
personnel, in accordance with agreements between
DPKO, DPA and other contributing departments,
programmes, funds and agencies.
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224. Civilian police in the field are increasingly
involved in the restructuring and reform of local police
forces, and the Panel has recommended a doctrinal
shift that would make such activities a primary focus
for civilian police in future peace operations (see paras.

223. To ensure a minimum of continuity of DPKO’s
military and civilian police capacity, the Panel
recommends that a percentage of the added positions in
these two units be reserved for military and civilian
police personnel who have prior United Nations
experience and have recently left their national
services, to be appointed as regular staff members. This
would follow the precedent set in the Logistics and
Communications Service of FALD, which includes a
number of former military officers.

222. The Panel recommends that the Military and
Police Division be separated into two separate entities,
one for the military and the other for the civilian
police. The Military Adviser’s Office of DPKO should
be enlarged and restructured to correspond more
closely to the way in which the military headquarters in
United Nations peacekeeping operations are structured,
so as to provide more effective support to the field and
better informed military advice to senior officials in the
Secretariat. The Civilian Police Unit should also be
provided with substantial additional resources, and
consideration should be given to upgrading the rank
and level of the Civilian Police Adviser.

221. DPKO’s lack of continuity in these areas may
also explain why, after over 50 years of deploying
military observers to monitor ceasefire violations,
DPKO still does not have a standard database that
could be provided to military observers in the field to
document ceasefire violations and generate statistics.
At present, if one wanted to know how many violations
had occurred over a six-month period in a particular
country where an operation is deployed, someone
would have to physically count each one in the paper
copies of the daily situation reports for that period.
Where such databases do exist, they have been created
by the missions themselves on an ad hoc basis. The
same applies to the variety of crime statistics and other
information common to most civilian police missions.
Technological advances have also revolutionized the
way in which ceasefire violations and movements in
demilitarized zones and removal of weapons from
storage sites can be monitored. However, there is no
one in DPKO’s Military and Civilian Police Division
currently assigned to addressing these issues.
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227. Procurement efficiency could be enhanced by
delegating peacekeeping budgeting and presentation,
allotment issuance and procurement authority to DPKO
for a two-year trial period, with the corresponding
transfer of posts and staff. In order to ensure
accountability and transparency, DM should retain
authority for accounts, assessment of Member States
and treasury functions. It should also retain its overall

226. FALD does not have the authority to finalize and
present the budgets for the field operations that it
plans, nor to actually procure the goods and services
they need. That authority rests with the Peacekeeping
Financing and Procurement Divisions of DM. All
Headquarters-based
procurement
requests
are
processed by the 16 Support Account-funded
procurement officers in the Procurement Division, who
prepare the larger contracts (roughly 300 in 1999) for
presentation to the Headquarters Committee on
Contracts, negotiate and award contracts for goods and
services not procured locally by the field missions, and
formulate United Nations policies and procedures for
both global and local mission procurement. The
combination of staffing constraints and the extra steps
entailed in this process appears to contribute to the
procurement delays reported by field missions.

2. Field Administration and Logistics Division

225. The Panel therefore recommends that a new,
separate unit be established in DPKO, staffed with the
requisite experts in criminal law, specifically for the
purpose of providing advice to the Civilian Police
Adviser’s Office on those rule of law issues that are
critical to the effective use of civilian police in peace
operations. This unit should also work closely with the
Office of the United Nations High Commissioner for
Human Rights in Geneva, the Office for Drug Control
and Crime Prevention in Vienna, and other parts of the
United Nations system that focus on the reform of rule
of law institutions and respect for human rights.

39, 40 and 47 (b) above). However, to date, the
Civilian Police Unit formulates plans and requirements
for the police components of peace operations without
the benefit of the requisite legal advice on local
judicial structures, criminal laws, codes and procedures
in effect in the country concerned. This is vital
information for civilian police planners, yet it is not a
function for which resources have hitherto been
allocated from the Support Account, either to OLA,
DPKO or any other department in the Secretariat.
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230. The Panel feels that this function is in urgent
need of enhancement and recommends that it be
located where it can work closely with and contribute
effectively to ongoing operations as well as mission
planning and doctrine/guidelines development. The
Panel suggests that this might best be in the Office of
Operations, which will oversee the functions of the
Integrated Mission Task Forces that the Panel has
proposed to integrate Headquarters planning and
support for peace operations (see paras. 198-217
above). Located in an element of DPKO that will
routinely incorporate representatives from many
departments and agencies, the unit could serve as the
peace operations “learning manager” for all of those

229. All are agreed on the need to exploit cumulating
field experience but not enough has been done to
improve the system’s ability to tap that experience or to
feed it back into the development of operational
doctrine, plans, procedures or mandates. The work of
DPKO’s existing Lessons Learned Unit does not seem
to have had a great deal of impact on peace operations
practice, and the compilation of lessons learned seems
to occur mostly after a mission has ended. This is
unfortunate because the peacekeeping system is
generating new experience — new lessons — on a
daily basis. That experience should be captured and
retained for the benefit of other current operators and
future operations. Lessons learned should be thought of
as a facet of information management that contributes
to improving operations on a daily basis. Post-action
reports would then be just one part of a larger learning
process, the capstone summary rather than the principal
objective of the entire process.

3. Lessons Learned Unit

228. Furthermore, to avoid allegations of impropriety
that may arise from having those responsible for
budgeting and procurement working in the same
division as those identifying the requirements, the
Panel recommends that FALD be separated into two
divisions: one for Administrative Services, in which
the personnel, budget/finance and procurement
functions would reside, and the other for Integrated
Support
Services
(e.g.,
logistics,
transport,
communications).

policy setting and monitoring role, as it has in the case
of recruitment and administration of field personnel,
authority and responsibility, which are already
delegated to DPKO.
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(d) The
Under-Secretary-General
for
Management should delegate authority and
responsibility for peacekeeping-related budgeting
and procurement functions to the Under-Secretary-

(c) A new unit should be established in
DPKO and staffed with the relevant expertise for
the provision of advice on criminal law issues that
are critical to the effective use of civilian police in
United Nations peace operations;

(b) The Military Adviser’s Office in DPKO
should be restructured to correspond more closely
to the way in which the military field headquarters
in United Nations peacekeeping operations are
structured;

(a) The current Military and Civilian Police
Division should be restructured, moving the
Civilian Police Unit out of the military reporting
chain. Consideration should be given to upgrading
the rank and level of the Civilian Police Adviser;

233. Summary of key recommendations on other
structural adjustments in DPKO:

232. In the light of the various staff increases and
structural adjustments proposed in the preceding
sections, the Panel believes that there is a strong case
to be made for the Department to be provided with a
third Assistant Secretary-General. The Panel further
believes that one of the three Assistant SecretariesGeneral should be designated as a “Principal Assistant
Secretary-General” and function as deputy to the
Under-Secretary-General.

231. There are currently two Assistant SecretariesGeneral in DPKO: one for the Office of Operations and
the other for the Office of Logistics, Management and
Mine Action (FALD and the Mine Action Service). The
Military Adviser, who concurrently serves as the
Director of the Military and Civilian Police Division,
currently reports to the Under-Secretary-General for
Peacekeeping Operations through one of the two
Assistant Secretaries-General or directly to the UnderSecretary-General, depending on the nature of the issue
concerned.

4. Senior management

entities, maintaining and updating the institutional
memory that missions and task forces alike could draw
upon for problem solving, best practices and practices
to avoid.
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235. Unlike military, civilian police, mine action,
logistics, telecommunications and other mission
components, no unit at Headquarters has specific line
responsibility for the operational requirements of
public information components in peace operations.
The most concentrated responsibility for missionrelated public information rests with the Office of the
Spokesman of the Secretary General and the respective
spokespersons and public information offices in the
missions
themselves.
At
Headquarters,
four
professional officers in the Peace and Security Section,
nested within the Promotion and Planning Service of
the Public Affairs Division in DPI, are responsible for
producing publications, developing and updating web
site content on peace operations, and dealing with other
issues ranging from disarmament to humanitarian
assistance. While the Section produces and manages
information about peacekeeping, it has had little
capacity to create doctrine, strategy or standard
operating procedures for public information functions
in the field, other than on a sporadic and ad hoc basis.

1. Operational support for public information

234. Public information planning and support at
Headquarters needs strengthening, as do elements in
DPA that support and coordinate peace-building
activities and provide electoral support. Outside the
Secretariat, the ability of the Office of the United
Nations High Commissioner for Human Rights to plan
and support the human rights components of peace
operations needs to be reinforced.

D. Structural adjustments needed outside
the Department of Peacekeeping
Operations

(f) Consideration should be given to
increasing the number of Assistant SecretariesGeneral in DPKO from two to three, with one of the
three designated as the “Principal Assistant
Secretary-General” and functioning as the deputy
to the Under-Secretary-General.

(e) The Lessons Learned Unit should be
substantially enhanced and moved into a revamped
DPKO Office of Operations;

General for Peacekeeping Operations for a two-year
trial period;
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240. DPA’s nascent Peace-building Support Unit is one
such activity. In his capacity as Convener of ECPS and
focal point for peace-building strategies, the UnderSecretary-General for Political Affairs must be able to
coordinate the formulation of such strategies with the
members of ECPS and other elements of the United
Nations system, particularly those in the development
and humanitarian fields given the cross-cutting nature
of peace-building itself. To do so, the Secretariat is
assembling voluntary funds from a number of donors

239. The Department of Political Affairs (DPA) is the
designated focal point for United Nations peacebuilding efforts and currently has responsibility for
setting up, supporting and/or advising peace-building
offices and special political missions in a dozen
countries, plus the activities of five envoys and
representatives of the Secretary-General who have been
given peacemaking or conflict prevention assignments.
Regular budget funds that support these activities
through the next calendar year are expected to fall $31
million or 25 per cent below need. Such assessed
funding is in fact relatively rare in peace-building,
where most activities are funded by voluntary
donations.

2. Peace-building support in the Department of
Political Affairs

238. Summary of key recommendation
on
structural adjustments in public information: a unit
for operational planning and support of public
information in peace operations should be
established, either within DPKO or within a new
Peace and Security Information Service in DPI
reporting directly to the Under-Secretary-General
for Communication and Public Information.

237. Wherever the function is located, it should
anticipate public information needs and the technology
and people to meet them, set priorities and standard
field operating procedures, provide support in the startup phase of new missions, and provide continuing
support and guidance through participation in the
Integrated Mission Task Forces.

236. The DPI Peace and Security Section is being
expanded
somewhat
through
internal
DPI
redeployment of staff, but it should either be
substantially expanded and made operational or the
support function should be moved into DPKO, with
some of its officers perhaps seconded from DPI.
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(a) The Panel supports the Secretariat’s
effort to create a pilot Peace-building Unit within
DPA in cooperation with other integral United
Nations elements, and suggests that regular
budgetary support for the unit be revisited by the

243. Summary of key recommendations for peacebuilding support in the Department of Political
Affairs:

242. DPA’s Electoral Assistance Division (EAD) also
relies on voluntary money to meet growing demand for
its technical advice, needs assessment missions and
other activities not directly involving electoral
observation. As of June 2000, 41 requests for
assistance were pending from Member States but the
trust fund supporting such “non-earmarked” activities
held just 8 per cent of the funding required to meet
current requests through the end of calendar year 2001.
So, as demand surges for a key element of democratic
institution-building endorsed by the General Assembly
in its resolution 46/137, EAD staff must first raise the
programme funds needed to do their jobs.

241. DPA’s executive office supports some of the
operational efforts for which it is responsible, but it is
neither designed nor equipped to be a field support
office. FALD also provides support to some of the field
missions managed by DPA, but neither those missions’
budgets nor DPA’s budget allocate additional resources
to FALD for this purpose. FALD attempts to meet the
demands of the smaller peace-building operations but
acknowledges that the larger operations make severe,
high-priority demands on its current staffing. Thus the
needs of smaller missions tend to suffer. DPA has had
satisfactory experience with support from the United
Nations Office of Project Services (UNOPS), a fiveyear-old spin-off from UNDP that manages
programmes and funds for many clients within the
United Nations system, using modern management
practices and drawing all of its core funding from a
management charge of up to 13 per cent. UNOPS can
provide logistics, management and recruitment support
for smaller missions fairly quickly.

for a three-year pilot project in support of the unit. As
the planning for this pilot unit evolves, the Panel urges
DPA to consult with all stakeholders in the United
Nations system that can contribute to its success, in
particular UNDP, which is placing renewed emphasis
on democracy/governance and other transition-related
areas.
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245. Summary
of
key
recommendation
on
strengthening the Office of the United Nations High
Commissioner for Human Rights: the Panel
recommends substantially enhancing the field
mission planning and preparation capacity of the
Office of the United Nations High Commissioner for
Human Rights, with funding partly from the

244. OHCHR needs to be more closely involved in
planning and executing the elements of peace
operations that address human rights, especially
complex operations. At present, OHCHR has
inadequate resources to be so involved or to provide
personnel for service in the field. If United Nations
operations are to have effective human rights
components, OHCHR should be able to coordinate and
institutionalize human rights field work in peace
operations; second personnel to Integrated Mission
Task Forces in New York; recruit human rights field
personnel; organize human rights training for all
personnel in peace operations, including the law and
order components; and create model databases for
human rights field work.

3. Peace operations support in the Office of the
United Nations High Commissioner for Human
Rights

(c ) To relieve demand on FALD and the
executive office of DPA, and to improve support
services rendered to smaller political and peacebuilding field offices, the Panel recommends that
procurement, logistics, staff recruitment and other
support services for all such smaller, non-military
field missions be provided by the United Nations
Office for Project Services (UNOPS).

(b) The Panel recommends that regular
budget resources for Electoral Assistance Division
programmatic expenses be substantially increased
to meet the rapidly growing demand for its services,
in lieu of voluntary contributions;

membership if the pilot programme works well. The
programme should be evaluated in the context of
guidance the Panel has provided in paragraph 46
above, and if considered the best available option
for strengthening United Nations peace-building
capacity it should be presented to the SecretaryGeneral as per the recommendation contained in
paragraph 47 (d) above;
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248. When the United Nations deploys a mission into
the field, it is critical that its elements be able to
exchange data easily. All complex peace operations
bring together many different actors: agencies, funds,
and programmes from throughout the United Nations
system, as well as the Departments of the Secretariat;
mission recruits who are new to the United Nations
system; on occasion, regional organizations; frequently,
bilateral aid agencies; and always, dozens to hundreds
of humanitarian and development NGOs. All of them
need a mechanism that makes it easier to share
information and ideas efficiently, the more so because

247. The problem of IT strategy and policy is bigger
than peace operations and extends to the entire United
Nations system. That larger IT context is generally
beyond the Panel’s mandate, but the larger issues
should not preclude the adoption of common IT user
standards for peace operations and for the Headquarters
units that give support to them. FALD’s
Communications Service can provide the satellite links
and the local connectivity upon which missions can
build effective IT networks and databases, but a better
strategy and policy needs to be developed for the user
community to help it take advantage of the technology
foundations that are now being laid.

A. Information technology in peace
operations: strategy and policy issues

246. Threaded through many parts of the present
report are references to the need to better link the peace
and
security
system
together;
to
facilitate
communications and data sharing; to give staff the
tools that they need to do their work; and ultimately to
allow the United Nations to be more effective at
preventing conflict and helping societies find their way
back from war. Modern, well utilized information
technology (IT) is a key enabler of many of these
objectives. The present section notes the gaps in
strategy, policy and practice that impede the United
Nations
effective
use
of
IT,
and
offers
recommendations to bridge them.

V. Peace operations and the
information age

regular budget and partly from peace operations
mission budgets.
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251. Summary
of
key
recommendation
on
information technology strategy and policy:
Headquarters peace and security departments need
a responsibility centre to devise and oversee the
implementation of common information technology
strategy and training for peace operations, residing
in
EISAS.
Mission
counterparts
to
that
responsibility centre should also be appointed to

250. The irony of distributed and decentralized data
systems is that they need such common standards to
function. Common solutions to common IT problems
are difficult to produce at higher levels — between
substantive components of an operation, between
substantive offices at Headquarters, or between
Headquarters and the rest of the United Nations
system — in part because existing operational
information systems policy formulation is scattered.
Headquarters lacks a sufficiently strong responsibility
centre for user-level IT strategy and policy in peace
operations, in particular. In government or industry,
such responsibility would rest with a “Chief
Information Officer”. The Panel believes the United
Nations needs someone at Headquarters, most usefully
in EISAS, to play such a role, supervising development
and implementation of IT strategy and user standards.
He or she should also develop and oversee IT training
programmes, both field manuals and hands-on
training — the need for which is substantial and not to
be underestimated. Counterparts in the SRSG’s office
in each field mission should oversee implementation of
the common IT strategy and supervise field training,
both complementing and building on the work of
FALD and the Information Technology Services
Division (ITSD) in the Department of Management in
providing basic IT structures and services.

249. Poorly planned and poorly integrated IT can pose
obstacles to such cooperation. When there are no
agreed standards for data structure and interchange at
the application level, the “interface” between the two is
laborious manual recoding, which tends to defeat the
purposes of investing in a networked and computerheavy working environment. The consequences can
also be more serious than wasted labour, ranging from
miscommunication of policy to a failure to “get the
word” on security threats or other major changes in the
operational environment.

each is but the small tip of a very large bureaucratic
iceberg with its own culture, working methods and
objectives.
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254. Computer simulations can be powerful learning
tools for mission personnel and for the local parties.
Simulations can, in principle, be created for any
component of an operation. They can facilitate group
problem-solving and reveal to local parties the

253. Current examples of GIS applications can be seen
in the humanitarian and reconstruction work done in
Kosovo since 1998. The Humanitarian Community
Information Centre has pooled GIS data produced by
such sources as the Western European Satellite Centre,
the Geneva Centre for Humanitarian Demining, KFOR,
the Yugoslav Institute of Statistics and the International
Management Group. Those data have been combined to
create an atlas that is available publicly on their web
site, on CD-ROMs for those with slow or non-existent
Internet access and in hard copy.

252. Technology can help to capture as well as
disseminate information and experience. It could be
much better utilized to help a wide variety of actors
working in a United Nations mission’s area of
operation to acquire and share data in a systematic and
mutually
supportive
manner.
United
Nations
development and humanitarian relief communities, for
example, work in most of the places where the United
Nations has deployed peace operations. These United
Nations country teams, plus the NGOs that do
complementary work at the grass-roots level, will have
been in the region long before a complex peace
operation arrives and will remain after it has left.
Together, they hold a wealth of local knowledge and
experience that could be helpful to peace operations
planning and implementation. An electronic data
clearing house, managed by EISAS to share this data,
could assist mission planning and execution and also
aid conflict prevention and assessment. Proper melding
of these data and data gathered subsequent to
deployment by the various components of a peace
operation and their use with geographic information
systems (GIS) could create powerful tools for tracking
needs and problems in the mission area and for
tracking the impact of action plans. GIS specialists
should be assigned to every mission team, together
with GIS training resources.

B. Tools for knowledge management

serve in the offices of the SRSGs in complex peace
operations to oversee the implementation of that
strategy.
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(a) EISAS, in cooperation with ITSD, should
implement an enhanced peace operations element
on the current United Nations Intranet and link it

258. Summary of key recommendations on
information technology tools in peace operations:

257. Some mission components, such as civilian police
and related criminal justice units and human rights
investigators, require added network security, as well
as the hardware and software that can support the
required levels of data storage, transmission and
analysis. Two key technologies for civilian police are
GIS and crime mapping software, used to convert raw
data into geographical representations that illustrate
crime trends and other key information, facilitate
recognition of patterns of events, or highlight special
features of problem areas, improving the ability of
civilian police to fight crime or to advise their local
counterparts.

256. The data in the Intranet should be linked to a
Peace Operations Extranet (POE) that would use
existing
and
planned
wide
area
network
communications to link Headquarters databases in
EISAS and the substantive offices with the field, and
field missions with one another. POE could easily
contain all administrative, procedural and legal
information for peace operations, and could provide
single-point access to information generated by many
sources, give planners the ability to produce
comprehensive reports more quickly and improve
response time to emergency situations.

255. An enhanced peace and security area on the
United
Nations
Intranet
(the
Organization’s
information network that is open to a specified set of
users) would be a valuable addition to peace operations
planning, analysis, and execution. A subset of the
larger network, it would focus on drawing together
issues and information that directly pertain to peace
and security, including EISAS analyses, situation
reports, GIS maps and linkages to lessons learned.
Varying levels of security access could facilitate the
sharing of sensitive information among restricted
groups.

sometimes unintended consequences of their policy
choices. With appropriate broadband Internet links,
simulations can be part of distance learning packages
tailored to a new operation and used to pre-train new
mission recruits.
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262. DPI and field staff have expressed interest in
relieving this bottleneck through the development of a
“web site co-management” model. This seems to the

261. The Panel endorses the application of standards
but standardized need not mean centralized. The
current process of news production and posting of data
to the United Nations web site slows down the cycle of
updates, yet daily updates could be important to a
mission in a fast-moving situation. It also limits the
amount of information that can be presented on each
mission.

260. The body now officially responsible for
communicating the work of United Nations peace
operations is the Peace and Security Section of DPI in
Headquarters, as discussed in section IV above. One
person in DPI is responsible for the actual posting of
all peace and security content on the web site, as well
as for posting all mission inputs to the web, to ensure
that information posted is consistent and compatible
with Headquarters web standards.

259. As the Panel noted in section III above,
effectively communicating the work of United Nations
peace operations to the public is essential to creating
and maintaining support for current and future
missions. Not only is it essential to develop a positive
image early on to promote a conducive working
environment but it is also important to maintain a solid
public information campaign to garner and retain
support from the international community.

C. Improving the timeliness of Internetbased public information

(c) The IT needs of mission components with
unique information technology needs, such as
civilian police and human rights, should be
anticipated and met more consistently in mission
planning and implementation.

266. Member States must recognize that the United
Nations is the sum of its parts and accept that the
primary responsibility for reform lies with them. The
failures of the United Nations are not those of the
Secretariat alone, or troop commanders or the leaders
of field missions. Most occurred because the Security
Council and the Member States crafted and supported
ambiguous, inconsistent and under-funded mandates
and then stood back and watched as they failed,
sometimes even adding critical public commentary as

265. The present report targets two groups in
presenting its recommendations for reform: the
Member States and the Secretariat. We recognize that
reform will not occur unless Member States genuinely
pursue it. At the same time, we believe that the changes
we recommend for the Secretariat must be actively
advanced by the Secretary-General and implemented
by his senior staff.

VI. Challenges to implementation

264. In the present report, the Panel has emphasized
the need to change the structure and practices of the
Organization in order to enable it to pursue more
effectively its responsibilities in support of
international peace and security and respect for human
rights. Some of those changes would not be feasible
without the new capacities that networked information
technologies provide. The report itself would have
been impossible to produce without the technologies
already in place at United Nations Headquarters and
accessible to members of the Panel in every region of
the world. People use effective tools, and effective
information technology could be much better utilized
in the service of peace.

* * *

263. Summary
of
key
recommendation
on
timeliness of Internet-based public information: the
Panel encourages the development of web site comanagement by Headquarters and the field
missions, in which Headquarters would maintain
oversight but individual missions would have staff
authorized to produce and post web content that
conforms to basic presentational standards and
policy.

Peace

(b) Peace operations could benefit greatl y
from more extensive use of geographic information
systems (GIS) technology, which quickly integrates
operational information with electronic maps of the
mission area, for applications as diverse as
demobilization, civilian policing, voter registration,
human rights monitoring and reconstruction;

a

Panel to be an appropriate solution to this particular
information bottleneck.

through

Operations

to the missions
Extranet (POE);
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269. The
Secretary-General
has
consistently
emphasized the need for the United Nations to reach
out to civil society and to strengthen relations with
non-governmental organizations, academic institutions
and the media, who can be useful partners in the
promotion of peace and security for all. We call on the
Secretariat to take heed of the Secretary-General’s
approach and implement it in its work in peace and
security. We call on them to constantly keep in mind
that the United Nations they serve is the universal
organization. People everywhere are fully entitled to
consider that it is their organization, and as such to
pass judgement on its activities and the people who
serve in it.

268. We are aware that the Secretary-General is
implementing a comprehensive reform programme and
realize that our recommendations may need to be
adjusted to fit within this bigger picture. Furthermore,
the reforms we have recommended for the Secretariat
and the United Nations system in general will not be
accomplished overnight, though some require urgent
action. We recognize that there is a normal resistance
to change in any bureaucracy, and are encouraged that
some of the changes we have embraced as
recommendations originate from within the system. We
are also encouraged by the commitment of the
Secretary-General to lead the Secretariat toward reform
even if it means that long-standing organizational and
procedural lines will have to be breached, and that
aspects of the Secretariat’s priorities and culture will
need to be challenged and changed. In this connection,
we urge the Secretary-General to appoint a senior
official with responsibility for overseeing the
implementation of the recommendations contained in
the present report.

267. The problems of command and control that
recently arose in Sierra Leone are the most recent
illustration of what cannot be tolerated any longer.
Troop contributors must ensure that the troops they
provide fully understand the importance of an
integrated chain of command, the operational control
of the Secretary-General and the standard operating
procedures and rules of engagement of the mission. It
is essential that the chain of command in an operation
be understood and respected, and the onus is on
national capitals to refrain from instructing their
contingent commanders on operational matters.

the credibility of the United Nations underwent its
severest tests.
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272. United Nations personnel in the field, perhaps
more than any others, are obliged to respect local
norms, culture and practices. They must go out of their
way to demonstrate that respect, as a start, by getting to
know their host environment and trying to learn as
much of the local culture and language as they can.
They must behave with the understanding that they are
guests in someone else’s home, however destroyed that

271. The same level of scrutiny should apply to United
Nations personnel in the field missions. The majority
of them embody the spirit of what it means to be an
international civil servant, travelling to war-torn lands
and dangerous environments to help improve the lives
of the world’s most vulnerable communities. They do
so with considerable personal sacrifice, and at times
with great risks to their own physical safety and mental
health. They deserve the world’s recognition and
appreciation. Over the years, many of them have given
their lives in the service of peace and we take this
opportunity to honour their memory.

270. There is wide variation in quality among
Secretariat staff supporting the peace and security
functions in DPKO, DPA and the other departments
concerned. This observation applies to the civilians
recruited by the Secretariat as well as to the military
and civilian police personnel proposed by Member
States. These disparities are widely recognized by
those in the system. Better performers are given
unreasonable workloads to compensate for those who
are less capable. Naturally, this can be bad for morale
and can create resentment, particularly among those
who rightly point out that the United Nations has not
dedicated enough attention over the years to career
development, training and mentoring or the institution
of modern management practices. Put simply, the
United Nations is far from being a meritocracy today,
and unless it takes steps to become one it will not be
able to reverse the alarming trend of qualified
personnel, the young among them in particular, leaving
the Organization. If the hiring, promotion and
delegation of responsibility rely heavily on seniority or
personal or political connections, qualified people will
have no incentive to join the Organization or stay with
it. Unless managers at all levels, beginning with the
Secretary-General and his senior staff, seriously
address this problem on a priority basis, reward
excellence and remove incompetent staff, additional
resources will be wasted and lasting reform will
become impossible.
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275. Moreover, Member States may send con flicting
messages regarding the actions they advocate, with
their representatives voicing political support in one
body but denying financial support in another. Such
inconsistencies have appeared between the Fifth
Committee on Administrative and Budgetary Matters
on the one hand, and the Security Council and the

274. Member States themselves acknowledge that
they, too, need to reflect on their working culture and
methods, at least as concerns the conduct of United
Nations peace and security activities. The tradition of
the recitation of statements, followed by a painstaking
process of achieving consensus, places considerable
emphasis on the diplomatic process over operational
product. While one of the United Nations main virtues
is that it provides a forum for 189 Member States to
exchange views on pressing global issues, sometimes
dialogue alone is not enough to ensure that billiondollar peacekeeping operations, vital conflict
prevention measures or critical peacemaking efforts
succeed in the face of great odds. Expressions of
general support in the form of statements and
resolutions must be followed up with tangible action.

273. In short, we believe that a very high standard
should be maintained for the selection and conduct of
personnel at Headquarters and in the field. When
United Nations personnel fail to meet such standards,
they should be held accountable. In the past, the
Secretariat has had difficulty in holding senior officials
in the field accountable for their performance because
those officials could point to insufficient resources,
unclear instructions or lack of appropriate command
and control arrangements as the main impediments to
successful implementation of a mission’s mandate.
These deficiencies should be addressed but should not
be allowed to offer cover to poor performers. The
future of nations, the lives of those whom the United
Nations has come to help and protect, the success of a
mission and the credibility of the Organization can all
hinge on what a few individuals do or fail to do.
Anyone who turns out to be unsuited to the task that he
or she has agreed to perform must be removed from a
mission, no matter how high or how low they may be
on the ladder.

home might be, particularly when the United Nations
takes on a transitional administration role. And they
must also treat one another with respect and dignity,
with particular sensitivity towards gender and cultural
differences.

A/55/305
S/2000/809

280. While
building
consensus
for
the
recommendations in the present report, we — the
members of the Panel on United Nations Peace
Operations — have also come to a shared vision of a
United Nations, extending a strong helping hand to a
community, country or region to avert conflict or to
end violence. We see an SRSG ending a mission well
accomplished, having given the people of a country the
opportunity to do for themselves what they could not

279. We call on the leaders of the world assembled at
the Millennium Summit, as they renew their
commitment to the ideals of the United Nations, to
commit as well to strengthen the capacity of the United
Nations to fully accomplish the mission which is,
indeed, its very raison d’être : to help communities
engulfed in strife and to maintain or restore peace.

278. We are also aware that there are other issues
which, directly or indirectly, hamper effective United
Nations action in the field of peace and security,
including two unresolved issues that are beyond the
scope of the Panel’s mandate but critical to peace
operations and that only the Member States can
address. They are the disagreements about how
assessments in support of peacekeeping operations are
apportioned and about equitable representation on the
Security Council. We can only hope that the Member
States will find a way to resolve their differences on
these issues in the interests of upholding their
collective international responsibility as prescribed in
the Charter.

277. Meanwhile, the financial constraints under which
the United Nations labours continue to cause serious
damage to its ability to conduct peace operations in a
credible and professional manner. We therefore urge
that Member States uphold their treaty obligations and
pay their dues in full, on time and without condition.

276. On the political level, many of the local parties
with whom peacekeepers and peacemakers are dealing
on a daily basis may neither respect nor fear verbal
condemnation by the Security Council. It is therefore
incumbent that Council members and the membership
at large breathe life into the words that they produce, as
did the Security Council delegation that flew to Jakarta
and Dili in the wake of the East Timor crisis last year,
an example of effective Council action at its best: res,
non verba.

Special Committee on Peacekeeping Operations on the
other.
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do before: to build and hold onto peace, to find
reconciliation, to strengthen democracy, to secure
human rights. We see, above all, a United Nations that
has not only the will but also the ability to fulfil its
great promise and to justify the confidence and trust
placed in it by the overwhelming majority of
humankind.
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Peace-building strategy:
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(d) The Panel recommends that the Executive
Committee on Peace and Security (ECPS) discuss and
recommend to the Secretary-General a plan to
strengthen the permanent capacity of the United
Nations to develop peace-building strategies and to
implement programmes in support of those strategies.

(c) The Panel recommends that the legislative
bodies
consider
bringing
demobilization
and
reintegration programmes into the assessed budgets of
complex peace operations for the first phase of an
operation in order to facilitate the rapid disassembly of
fighting factions and reduce the likelihood of resumed
conflict;

(b) The Panel recommends a doctrinal shift in
the use of civilian police, other rule of law elements
and human rights experts in complex peace operations
to reflect an increased focus on strengthening rule of
law institutions and improving respect for human rights
in post-conflict environments;

(a) A small percentage of a mission’s first-year
budget should be made available to the representative
or special representative of the Secretary-General
leading the mission to fund quick impact projects in its
area of operations, with the advice of the United
Nations country team’s resident coordinator;

2.

(b) The Panel supports the Secretary-General’s
more frequent use of fact-finding missions to areas of
tension, and stresses Member States’ obligations, under
Article 2(5) of the Charter, to give “every assistance”
to such activities of the United Nations.

(a) The Panel endorses the recommendations of
the Secretary-General with respect to conflict
prevention contained in the Millennium Report and in
his remarks before the Security Council’s second open
meeting on conflict prevention in July 2000, in
particular his appeal to “all who are engaged in conflict
prevention and development — the United Nations, the
Bretton Woods institutions, Governments and civil
society organizations — [to] address these challenges
in a more integrated fashion”;

1.

Annex III
Summary of recommendations
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Clear, credible and achievable mandates :

5.
Information and strategic analysis : the
Secretary-General should establish an entity, referred
to here as the ECPS Information and Strategic Analysis
Secretariat (EISAS), which would support the
information and analysis needs of all members of
ECPS; for management purposes, it should be
administered by and report jointly to the heads of the
Department of Political Affairs (DPA) and the
Department of Peacekeeping Operations (DPKO).

(d) The Secretariat must tell the Security
Council what it needs to know, not what it wants to
hear, when formulating or changing mission mandates,
and countries that have committed military units to an
operation should have access to Secretariat briefings to
the Council on matters affecting the safety and security
of their personnel, especially those meetings with
implications for a mission’s use of force.

(c) Security Council resolutions should meet
the requirements of peacekeeping operations when they
deploy into potentially dangerous situations, especially
the need for a clear chain of command and unity of
effort;

(b) The Security Council should leave in draft
form resolutions authorizing missions with sizeable
troop levels until such time as the Secretary-General
has firm commitments of troops and other critical
mission support elements, including peace-building
elements, from Member States;

(a) The Panel recommends that, before the
Security Council agrees to implement a ceasefire or
peace agreement with a United Nations-led
peacekeeping operation, the Council assure itself that
the agreement meets threshold conditions, such as
consistency with international human rights standards
and practicability of specified tasks and timelines;

4.

3.
Peacekeeping doctrine and strategy: once
deployed, United Nations peacekeepers must be able to
carry out their mandates professionally and
successfully and be capable of defending themselves,
other mission components and the mission’s mandate,
with robust rules of engagement, against those who
renege on their commitments to a peace accord or
otherwise seek to undermine it by violence.
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Mission leadership:

Military personnel :

(a) Member States should be encouraged,
where appropriate, to enter into partnerships with one
another, within the context of the United Nations
Standby Arrangements System (UNSAS), to form
several coherent brigade-size forces, with necessary
enabling forces, ready for effective deployment within
30 days of the adoption of a Security Council

9.

(c) The Secretariat should routinely provide the
mission leadership with strategic guidance and plans
for anticipating and overcoming challenges to mandate
implementation, and whenever possible should
formulate such guidance and plans together with the
mission leadership.

(b) The entire leadership of a mission should be
selected and assembled at Headquarters as early as
possible in order to enable their participation in key
aspects of the mission planning process, for briefings
on the situation in the mission area and to meet and
work with their colleagues in mission leadership;

(a) The Secretary-General should systematize
the method of selecting mission leaders, beginning
with the compilation of a comprehensive list of
potential representatives or special representatives of
the Secretary-General, force commanders, civilian
police commissioners, and their deputies and other
heads of substantive and administrative components,
within a fair geographic and gender distribution and
with input from Member States;

8.

7.
Determining deployment timelines : the United
Nations should define “rapid and effective deployment
capacities” as the ability, from an operational
perspective, to fully deploy traditional peacekeeping
operations within 30 days after the adoption of a
Security Council resolution, and within 90 days in the
case of complex peacekeeping operations.

6.
Transitional civil administration: the Panel
recommends that the Secretary-General invite a panel
of international legal experts, including individuals
with experience in United Nations operations that have
transitional administration mandates, to evaluate the
feasibility and utility of developing an interim criminal
code, including any regional adaptations potentially
required, for use by such operations pending the reestablishment of local rule of law and local law
enforcement capacity.

Civilian police personnel :
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(d) The Panel recommends that a revolving
on-call list of about 100 police officers and related
experts be created in UNSAS to be available on seven
days’ notice with teams trained to create the civilian
police component of a new peacekeeping operation,
train incoming personnel and give the component
greater coherence at an early date;

(c) Members States are encouraged to designate
a single point of contact within their governmental
structures for the provision of civilian police to United
Nations peace operations;

(b) Member States are encouraged to enter into
regional training partnerships for civilian police in the
respective national pools, to promote a common level
of preparedness in accordance with guidelines,
standard operating procedures and performance
standards to be promulgated by the United Nations;

(a) Member States are encouraged to each
establish a national pool of civilian police officers that
would be ready for deployment to United Nations
peace operations on short notice, within the context of
the United Nations Standby Arrangements System;

10.

(d) The Panel recommends that a revolving
“on-call list” of about 100 military officers be created
in UNSAS to be available on seven days’ notice to
augment nuclei of DPKO planners with teams trained
to create a mission headquarters for a new
peacekeeping operation.

(c) The Secretariat should, as a standard
practice, send a team to confirm the preparedness of
each potential troop contributor to meet the provisions
of the memoranda of understanding on the requisite
training and equipment requirements, prior to
deployment; those that do not meet the requirements
must not deploy;

(b) The Secretary-General should be given the
authority to formally canvass Member States
participating in UNSAS regarding their willingness to
contribute troops to a potential operation, once it
appeared likely that a ceasefire accord or agreement
envisaging an implementing role for the United
Nations, might be reached;

resolution establishing a traditional peacekeeping
operation and within 90 days for complex
peacekeeping operations;
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Civilian specialists :

support

and

expenditure
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(a) The Secretariat should prepare a global
logistics support strategy to enable rapid and effective
mission deployment within the timelines proposed and
corresponding to planning assumptions established by
the substantive offices of DPKO;

13. Logistics
management:

12. Rapidly deployable capacity for public
information: additional resources should be devoted in
mission budgets to public information and the
associated personnel and information technology
required to get an operation’s message out and build
effective internal communications links.

(d) DPKO should formulate a comprehensive
staffing strategy for peace operations, outlining, among
other issues, the use of United Nations Volunteers,
standby arrangements for the provision of civilian
personnel on 72 hours' notice to facilitate mission startup, and the divisions of responsibility among the
members of the Executive Committee on Peace and
Security for implementing that strategy.

(c) Conditions of service for externally
recruited civilian staff should be revised to enable the
United Nations to attract the most highly qualified
candidates, and to then offer those who have served
with distinction greater career prospects;

(b) The Field Service category of personnel
should be reformed to mirror the recurrent demands
faced by all peace operations, especially at the mid- to
senior-levels in the administrative and logistics areas;

(a) The Secretariat should establish a centra l
Internet/Intranet-based roster of pre-selected civilian
candidates available to deploy to peace operations on
short notice. The field missions should be granted
access to and delegated authority to recruit candidates
from it, in accordance with guidelines on fair
geographic and gender distribution to be promulgated
by the Secretariat;

11.

(e) The Panel recommends that parallel
arrangements to recommendations (a), (b) and (c)
above be established for judicial, penal, human rights
and other relevant specialists, who with specialist
civilian police will make up collegial “rule of law”
teams.
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support

for

(c) Pending the preparation of the next regular
budget submission, the Panel recommends that the

(b) Headquarters support for peacekeeping
should be treated as a core activity of the United
Nations, and as such the majority of its resource
requirements for this purpose should be funded through
the mechanism of the regular biennial programme
budget of the Organization;

(a) The Panel recommends a substantial
increase in resources for Headquarters support of
peacekeeping operations, and urges the SecretaryGeneral to submit a proposal to the General Assembly
outlining his requirements in full;

14. Funding
Headquarters
peacekeeping operations :

(f) The Secretariat should increase the level of
procurement authority delegated to the field missions
(from $200,000 to as high as $1 million, depending on
mission size and needs) for all goods and services that
are available locally and are not covered under systems
contracts or standing commercial services contracts.

(e) The Secretariat should conduct a revie w of
the policies and procedures governing the management
of financial resources in the field missions with a view
to providing field missions with much greater
flexibility in the management of their budgets;

(d) The Secretariat should undertake a review
of the entire procurement policies and procedures (with
proposals to the General Assembly for amendments to
the Financial Rules and Regulations, as required), to
facilitate in particular the rapid and full deployment of
an operation within the proposed timelines;

(c) The Secretary-General should be given
authority to draw up to US$50 million from the
Peacekeeping Reserve Fund, once it became clear that
an operation was likely to be established, with the
approval of the Advisory Committee on Administrative
and Budgetary Questions (ACABQ) but prior to the
adoption of a Security Council resolution;

(b) The General Assembly should authorize and
approve a one-time expenditure to maintain at least
five mission start-up kits in Brindisi, which should
include rapidly deployable communications equipment.
These start-up kits should then be routinely replenished
with funding from the assessed contributions to the
operations that drew on them;
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Other structural adjustments in DPKO :

(f) Consideration should be given to increasing
the number of Assistant Secretaries-General in DPKO
from two to three, with one of the three designated as
the “Principal Assistant Secretary-General” and
functioning as the deputy to the Under-SecretaryGeneral.

(e) The Lessons Learned Unit should be
substantially enhanced and moved into a revamped
DPKO Office of Operations;

(d) The
Under-Secretary-General
for
Management
should
delegate
authority
and
responsibility for peacekeeping-related budgeting and
procurement functions to the Under-Secretary-General
for Peacekeeping Operations for a two-year trial
period;

(c) A new unit should be established in DPKO
and staffed with the relevant expertise for the provision
of advice on criminal law issues that are critical to the
effective use of civilian police in the United Nations
peace operations;

(b) The Military Adviser’s Office in DPKO
should be restructured to correspond more closely to
the way in which the military field headquarters in
United Nations peacekeeping operations are structured;

(a) The current Military and Civilian Police
Division should be restructured, moving the Civilian
Police Unit out of the military reporting chain.
Consideration should be given to upgrading the rank
and level of the Civilian Police Adviser;

16.

15. Integrated mission planning and support:
Integrated Mission Task Forces (IMTFs), with
members seconded from throughout the United Nations
system, as necessary, should be the standard vehicle for
mission-specific planning and support. IMTFs should
serve as the first point of contact for all such support,
and IMTF leaders should have temporary line authority
over seconded personnel, in accordance with
agreements between DPKO, DPA and other
contributing departments, programmes, funds and
agencies.

Secretary-General approach the General Assembly with
a request for an emergency supplemental increase to
the Support Account to allow immediate recruitment of
additional personnel, particularly in DPKO.

Peace operations and the information age :
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(a) Headquarters
peace
and
security
departments need a responsibility centre to devise and

20.

19. Peace operations support in the Office of the
United Nations High Commissioner for Human
Rights : the Panel recommends substantially enhancing
the field mission planning and preparation capacity of
the Office of the United Nations High Commissioner
for Human Rights, with funding partly from the regular
budget and partly from peace operations mission
budgets.

(c) To
relieve
demand
on
the
Field
Administration and Logistics Division (FALD) and the
executive office of DPA, and to improve support
services rendered to smaller political and peacebuilding field offices, the Panel recommends that
procurement, logistics, staff recruitment and other
support services for all such smaller, non-military field
missions be provided by the United Nations Office for
Project Services (UNOPS).

(b) The Panel recommends that regular budget
resources
for
Electoral
Assistance
Division
programmatic expenses be substantially increased to
meet the rapidly growing demand for its services, in
lieu of voluntary contributions;

(a) The Panel supports the Secretariat’s effort to
create a pilot Peace-building Unit within DPA, in
cooperation with other integral United Nations
elements, and suggests that regular budgetary support
for this unit be revisited by the membership if the pilot
programme works well. This programme should be
evaluated in the context of guidance the Panel has
provided in paragraph 46 above, and if considered the
best available option for strengthening United Nations
peace-building capacity it should be presented to the
Secretary-General within the context of the Panel’s
recommendation contained in paragraph 47 (d) above;

18. Peace-building support in the Department of
Political Affairs :

17. Operational support for public information: a
unit for operational planning and support of public
information in peace operations should be established,
either within DPKO or within a new Peace and
Security Information Service in the Department of
Public Information (DPI) reporting directly to the
Under-Secretary-General for Communication and
Public Information.
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(e) The Panel encourages the development of
web site co-management by Headquarters and the field
missions, in which Headquarters would maintain
oversight but individual missions would have staff
authorized to produce and post web content that
conforms to basic presentational standards and policy.

(d) The IT needs of mission components with
unique information technology needs, such as civilian
police and human rights, should be anticipated and met
more
consistently
in
mission
planning
and
implementation;

(c) Peace operations could benefit greatly from
more extensive use of geographic information systems
(GIS) technology, which quickly integrates operational
information with electronic maps of the mission area,
for applications as diverse as demobilization, civilian
policing, voter registration, human rights monitoring
and reconstruction;

(b) EISAS, in cooperation with the Information
Technology Services Division (ITSD), should
implement an enhanced peace operations element on
the current United Nations Intranet and link it to the
missions through a Peace Operations Extranet (POE);

oversee the implementation of common information
technology strategy and training for peace operations,
residing in EISAS. Mission counterparts to the
responsibility centre should also be appointed to serve
in the offices of the special representatives of the
Secretary-General in complex peace operations to
oversee the implementation of that strategy;
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The present provisions do not constitute an exhaustive
list of principles and rules of international humanitarian law
binding upon military personnel, and do not prejudice the
application thereof, nor do they replace the national laws by
which military personnel remain bound throughout the
operation.

Section 2
Application of national law

1.2 The promulgation of this bulletin does not affect the
protected status of members of peacekeeping operations
under the 1994 Convention on the Safety of United Nations
and Associated Personnel or their status as non-combatants,
as long as they are entitled to the protection given to civilians
under the international law of armed conflict.

1.1 The fundamental principles and rules of international
humanitarian law set out in the present bulletin are applicable
to United Nations forces when in situations of armed conflict
they are actively engaged therein as combatants, to the extent
and for the duration of their engagement. They are accordingly
applicable in enforcement actions, or in peacekeeping
operations when the use of force is permitted in self-defence.

Section 1
Field of application

The Secretary-General, for the purpose of setting out
fundamental principles and rules of international
humanitarian law applicable to United Nations forces
conducting operations under United Nations command and
control, promulgates the following:

99-23042 (E)

6 August 1999
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5.1 The United Nations force shall make a clear distinction
at all times between civilians and combatants and between
civilian objects and military objectives. Military operations
shall be directed only against combatants and military
objectives. Attacks on civilians or civilian objects are
prohibited.

Section 5
Protection of the civilian population

In case of violations of international humanitarian law,
members of the military personnel of a United Nations force
are subject to prosecution in their national courts.

Section 4
Violations of international humanitarian law

In the status-of-forces agreement concluded between
the United Nations and a State in whose territory a United
Nations force is deployed, the United Nations undertakes to
ensure that the force shall conduct its operations with full
respect for the principles and rules of the general conventions
applicable to the conduct of military personnel. The United
Nations also undertakes to ensure that members of the
military personnel of the force are fully acquainted with the
principles and rules of those international instruments. The
obligation to respect the said principles and rules is
applicable to United Nations forces even in the absence of a
status-of-forces agreement.

Section 3
Status-of-forces agreement

Observance by United Nations forces of international
humanitarian law
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6.4 The United Nations force is prohibited from using
weapons or methods of combat of a nature to cause
unnecessary suffering.

6.3 The United Nations force is prohibited from employing
methods of warfare which may cause superfluous injury or
unnecessary suffering, or which are intended, or may be
expected to cause, widespread, long-term and severe damage
to the natural environment.

6.2 The United Nations force shall respect the rules
prohibiting or restricting the use of certain weapons and
methods of combat under the relevant instruments of
international humanitarian law. These include, in particular,
the prohibition on the use of asphyxiating, poisonous or other
gases and biological methods of warfare; bullets which
explode, expand or flatten easily in the human body; and
certain explosive projectiles. The use of certain conventional
weapons, such as non-detectable fragments, anti-personnel
mines, booby traps and incendiary weapons, is prohibited.

6.1 The right of the United Nations force to choose methods
and means of combat is not unlimited.

Section 6
Means and methods of combat

5.6 The United Nations force shall not engage in reprisals
against civilians or civilian objects.

5.5 The United Nations force is prohibited from launching
operations of a nature likely to strike military objectives and
civilians in an indiscriminate manner, as well as operations
that may be expected to cause incidental loss of life among
the civilian population or damage to civilian objects that
would be excessive in relation to the concrete and direct
military advantage anticipated.

5.4 In its area of operation, the United Nations force shall
avoid, to the extent feasible, locating military objectives
within or near densely populated areas, and take all necessary
precautions to protect the civilian population, individual
civilians and civilian objects against the dangers resulting
from military operations. Military installations and equipment
of peacekeeping operations, as such, shall not be considered
military objectives.

5.3 The United Nations force shall take all feasible
precautions to avoid, and in any event to minimize, incidental
loss of civilian life, injury to civilians or damage to civilian
property.

5.2 Civilians shall enjoy the protection afforded by this
section, unless and for such time as they take a direct part in
hostilities.
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6.5

It is forbidden to order that there shall be no survivors.

7.3 Women shall be especially protected against any attack,
in particular against rape, enforced prostitution or any other
form of indecent assault.
7.4 Children shall be the object of special respect and shall
be protected against any form of indecent assault.

7.2 The following acts against any of the persons mentioned
in section 7.1 are prohibited at any time and in any place:
violence to life or physical integrity; murder as well as cruel
treatment such as torture, mutilation or any form of corporal
punishment; collective punishment; reprisals; the taking of
hostages; rape; enforced prostitution; any form of sexual
assault and humiliation and degrading treatment;
enslavement; and pillage.

7.1 Persons not, or no longer, taking part in military
operations, including civilians, members of armed forces who
have laid down their weapons and persons placed hors de
combat by reason of sickness, wounds or detention, shall, in
all circumstances, be treated humanely and without any
adverse distinction based on race, sex, religious convictions
or any other ground. They shall be accorded full respect for
their person, honour and religious and other convictions.

Section 7
Treatment of civilians and persons hors de
combat

6.9 The United Nations force shall not engage in reprisals
against objects and installations protected under this section.

6.8 The United Nations force shall not make installations
containing dangerous forces, namely dams, dikes and nuclear
electrical generating stations, the object of military operations
if such operations may cause the release of dangerous forces
and consequent severe losses among the civilian population.

6.7 The United Nations force is prohibited from attacking,
destroying, removing or rendering useless objects
indispensable to the survival of the civilian population, such
as foodstuff, crops, livestock and drinking-water installations
and supplies.

6.6 The United Nations force is prohibited from attacking
monuments of art, architecture or history, archaeological
sites, works of art, places of worship and museums and
libraries which constitute the cultural or spiritual heritage of
peoples. In its area of operation, the United Nations force
shall not use such cultural property or their immediate
surroundings for purposes which might expose them to
destruction or damage. Theft, pillage, misappropriation and
any act of vandalism directed against cultural property is
strictly prohibited.
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9.1 Members of the armed forces and other persons in the
power of the United Nations force who are wounded or sick
shall be respected and protected in all circumstances. They
shall be treated humanely and receive the medical care and
attention required by their condition, without adverse
distinction. Only urgent medical reasons will authorize
priority in the order of treatment to be administered.
9.2 Whenever circumstances permit, a suspension of fire
shall be arranged, or other local arrangements made, to permit
the search for and identification of the wounded, the sick and

Section 9
Protection of the wounded, the sick, and medical
and relief personnel

(g) ICRC’s right to visit prisoners and detained
persons shall be respected and guaranteed.

(e) Women whose liberty has been restricted shall be
held in quarters separated from men’s quarters, and shall be
under the immediate supervision of women;
(f) In cases where children who have not attained the
age of sixteen years take a direct part in hostilities and are
arrested, detained or interned by the United Nations force,
they shall continue to benefit from special protection. In
particular, they shall be held in quarters separate from the
quarters of adults, except when accommodated with their
families;

(c) They shall be entitled to receive food and clothing,
hygiene and medical attention;
(d) They shall under no circumstances be subjected
to any form of torture or ill-treatment;

(a) Their capture and detention shall be notified
without delay to the party on which they depend and to the
Central Tracing Agency of the International Committee of the
Red Cross (ICRC), in particular in order to inform their
families;
(b) They shall be held in secure and safe premises
which provide all possible safeguards of hygiene and health,
and shall not be detained in areas exposed to the dangers of
the combat zone;

The United Nations force shall treat with humanity and
respect for their dignity detained members of the armed forces
and other persons who no longer take part in military
operations by reason of detention. Without prejudice to their
legal status, they shall be treated in accordance with the
relevant provisions of the Third Geneva Convention of 1949,
as may be applicable to them mutatis mutandis. In particular:

Section 8
Treatment of detained persons

1999.
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(Signed) Kofi A. Annan
Secretary-General

Section 10
Entry into force
The present bulletin shall enter into force on 12 August

9.9 The United Nations force shall facilitate the work of
relief operations which are humanitarian and impartial in
character and conducted without any adverse distinction, and
shall respect personnel, vehicles and premises involved in
such operations.

9.7 The United Nations force shall in all circumstances
respect the Red Cross and Red Crescent emblems. These
emblems may not be employed except to indicate or to protect
medical units and medical establishments, personnel and
material. Any misuse of the Red Cross or Red Crescent
emblems is prohibited.
9.8 The United Nations force shall respect the right of the
families to know about the fate of their sick, wounded and
deceased relatives. To this end, the force shall facilitate the
work of the ICRC Central Tracing Agency.

9.5 The United Nations force shall respect and protect
transports of wounded and sick or medical equipment in the
same way as mobile medical units.
9.6 The United Nations force shall not engage in reprisals
against the wounded, the sick or the personnel, establishments
and equipment protected under this section.

9.3 The United Nations force shall not attack medical
establishments or mobile medical units. These shall at all
times be respected and protected, unless they are used,
outside their humanitarian functions, to attack or otherwise
commit harmful acts against the United Nations force.
9.4 The United Nations force shall in all circumstances
respect and protect medical personnel exclusively engaged
in the search for, transport or treatment of the wounded or
sick, as well as religious personnel.

the dead left on the battlefield and allow for their collection,
removal, exchange and transport.
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7RJHWKHU ZLWK 1R ² %XVWLOOR Y -RKQVRQ 'LUHFWRU 9LUJLQLD
'HSDUWPHQW RI &RUUHFWLRQV RQ FHUWLRUDUL WR WKH 6XSUHPH &RXUW RI 9LU
JLQLD

$UWLFOH   E  RI WKH 9LHQQD &RQYHQWLRQ RQ &RQVXODU 5HODWLRQV SUR
YLGHVWKDWLIDSHUVRQGHWDLQHGE\DIRUHLJQFRXQWU\´VRUHTXHVWVWKH
FRPSHWHQWDXWKRULWLHVRIWKHUHFHLYLQJ6WDWHVKDOOZLWKRXWGHOD\LQ
IRUP WKH FRQVXODU SRVW RI WKH VHQGLQJ 6WDWHµ RI VXFK GHWHQWLRQ DQG
´LQIRUPWKH>GHWDLQHH@RIKLVULJKWVXQGHUWKLVVXESDUDJUDSKµ$UWL
FOH  VSHFLILHV´7KHULJKWVUHIHUUHGWRLQSDUDJUDSKVKDOOEH
H[HUFLVHGLQFRQIRUPLW\ZLWKWKHODZVDQGUHJXODWLRQVRIWKHUHFHLYLQJ
6WDWH VXEMHFW WR WKH SURYLVR  WKDW WKH VDLG ODZV  PXVW HQDEOH
IXOO HIIHFW WR EH JLYHQ WR WKH SXUSRVHV IRU ZKLFK WKH ULJKWV DFFRUGHG
XQGHU WKLV $UWLFOH DUH LQWHQGHGµ  $ORQJ ZLWK WKH &RQYHQWLRQ WKH
8QLWHG6WDWHVUDWLILHGWKH2SWLRQDO3URWRFRO&RQFHUQLQJWKH&RPSXO
VRU\6HWWOHPHQWRI'LVSXWHVZKLFKSURYLGHV´'LVSXWHVDULVLQJRXWRI
WKH&RQYHQWLRQVKDOOOLHZLWKLQWKHFRPSXOVRU\MXULVGLFWLRQRIWKH
,QWHUQDWLRQDO&RXUWRI-XVWLFH> ,&- @µ7KH8QLWHG6WDWHVZLWKGUHZ
IURPWKH3URWRFRORQ0DUFK
3HWLWLRQHU LQ 1R ² 0RLVHV 6DQFKH]/ODPDV LV D 0H[LFDQ
QDWLRQDO  :KHQ KH ZDV DUUHVWHG DIWHU DQ H[FKDQJH RI JXQILUH ZLWK
SROLFHRIILFHUVGLGQRWLQIRUPKLPWKDWKHFRXOGDVNWRKDYHWKH0H[L
FDQ &RQVXODWH QRWLILHG RI KLV GHWHQWLRQ  'XULQJ LQWHUURJDWLRQ KH
PDGH LQFULPLQDWLQJ VWDWHPHQWV UHJDUGLQJ WKH VKRRWRXW  %HIRUH KLV
WULDO IRU DWWHPSWHG PXUGHU DQG RWKHU RIIHQVHV 6DQFKH]/ODPDV
PRYHG WR VXSSUHVV WKRVH VWDWHPHQWV RQ WKH JURXQG LQWHU DOLD WKDW
WKHDXWKRULWLHVKDGIDLOHGWRFRPSO\ZLWK$UWLFOH7KHVWDWHFRXUW
GHQLHGWKDWPRWLRQDQG6DQFKH]/ODPDVZDVFRQYLFWHGDQGVHQWHQFHG
WRSULVRQDQGWKH2UHJRQ&RXUWRI$SSHDOVDIILUPHG7KH6WDWH6X

1R² $UJXHG0DUFK³'HFLGHG-XQH 
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127( :KHUH LW LV IHDVLEOH D V\OODEXV KHDGQRWH  ZLOO EH UHOHDVHG DV LV
EHLQJ GRQH LQ FRQQHFWLRQ ZLWK WKLV FDVH DW WKH WLPH WKH RSLQLRQ LV LVVXHG
7KH V\OODEXV FRQVWLWXWHV QR SDUW RI WKH RSLQLRQ RI WKH &RXUW EXW KDV EHHQ
SUHSDUHG E\ WKH 5HSRUWHU RI 'HFLVLRQV IRU WKH FRQYHQLHQFH RI WKH UHDGHU
6HH8QLWHG6WDWHVY'HWURLW7LPEHU /XPEHU&R86

6OLS2SLQLRQ 

SUHPH&RXUWDOVRDIILUPHGFRQFOXGLQJWKDW$UWLFOHGRHVQRWFUHDWH
ULJKWV WR FRQVXODU DFFHVV RU QRWLILFDWLRQ WKDW D GHWDLQHG LQGLYLGXDO
FDQHQIRUFHLQDMXGLFLDOSURFHHGLQJ
3HWLWLRQHULQ1R²0DULR%XVWLOORD+RQGXUDQQDWLRQDOZDV
DUUHVWHG DQG FKDUJHG ZLWK PXUGHU EXW SROLFH QHYHU LQIRUPHG KLP
WKDWKHFRXOGUHTXHVWWKDWWKH+RQGXUDQ&RQVXODWHEHQRWLILHGRIKLV
GHWHQWLRQ+HZDVFRQYLFWHGDQGVHQWHQFHGWRSULVRQDQGKLVFRQYLF
WLRQ DQG VHQWHQFH ZHUH DIILUPHG RQ DSSHDO  +H WKHQ ILOHG D KDEHDV
SHWLWLRQLQVWDWHFRXUWDUJXLQJIRUWKHILUVWWLPHWKDWDXWKRULWLHVKDG
YLRODWHGKLVULJKWWRFRQVXODUQRWLILFDWLRQXQGHU$UWLFOH 7KHFRXUW
GLVPLVVHGWKDWFODLPDVSURFHGXUDOO\EDUUHGEHFDXVHKHKDGIDLOHGWR
UDLVHLWDWWULDORURQDSSHDO7KH9LUJLQLD6XSUHPH&RXUWIRXQGQR
UHYHUVLEOHHUURU

6\OODEXV

6$1&+(=//$0$6Y25(*21

+HOG(YHQ DVVXPLQJ ZLWKRXW GHFLGLQJ WKDW WKH &RQYHQWLRQ FUHDWHV
MXGLFLDOO\ HQIRUFHDEOH ULJKWV VXSSUHVVLRQ LV QRW DQ DSSURSULDWH UHP
HG\IRUDYLRODWLRQDQGD6WDWHPD\DSSO\LWVUHJXODUSURFHGXUDOGH
IDXOWUXOHVWR&RQYHQWLRQFODLPV3S²
D %HFDXVH SHWLWLRQHUV DUH QRW LQ DQ\ HYHQW HQWLWOHG WR UHOLHI WKH
&RXUW QHHG QRW UHVROYH ZKHWKHU WKH &RQYHQWLRQ JUDQWV LQGLYLGXDOV
HQIRUFHDEOH ULJKWV EXW DVVXPHV ZLWKRXW GHFLGLQJ WKDW $UWLFOH 
GRHVVR 3S²
E 1HLWKHUWKH&RQYHQWLRQLWVHOIQRUWKLV&RXUW·VSUHFHGHQWVDSSO\
LQJWKHH[FOXVLRQDU\UXOHVXSSRUWVXSSUHVVLRQRIDGHIHQGDQW·VVWDWH
PHQWVWRSROLFHDVDUHPHG\IRUDQ$UWLFOHYLRODWLRQ
7KH&RQYHQWLRQGRHVQRWPDQGDWHVXSSUHVVLRQRUDQ\RWKHUVSHFLILF
UHPHG\EXWH[SUHVVO\OHDYHV$UWLFOH·VLPSOHPHQWDWLRQWRGRPHVWLF
ODZ$UWLFOHULJKWVPXVW´EHH[HUFLVHGLQFRQIRUPLW\ZLWKWKHODZV
 RI WKH UHFHLYLQJ 6WDWHµ  $UW     6DQFKH]/ODPDV· DUJXPHQW
WKDWVXSSUHVVLRQLVDSSURSULDWHXQGHU8QLWHG6WDWHVODZDQGVKRXOG
EH UHTXLUHG XQGHU WKH &RXUW·V DXWKRULW\ WR GHYHORS UHPHGLHV IRU WKH
HQIRUFHPHQW RI IHGHUDO ODZ LQ VWDWHFRXUW FULPLQDO SURFHHGLQJV LV UH
MHFWHG´,WLVEH\RQGGLVSXWHWKDW>WKLV&RXUWGRHV@QRWKROGDVXSHU
YLVRU\SRZHURYHUWKH>VWDWH@FRXUWVµ'LFNHUVRQY8QLWHG6WDWHV
86 7KHH[FOXVLRQDU\UXOHFDVHVRQZKLFK6DQFKH]/ODPDV
SULQFLSDOO\ UHOLHV DUH LQDSSOLFDEOH EHFDXVH WKH\ UHVW RQ WKH &RXUW·V
VXSHUYLVRU\DXWKRULW\RYHUIHGHUDOFRXUWV
7KH &RXUW·V DXWKRULW\ WR FUHDWH D MXGLFLDO UHPHG\ DSSOLFDEOH LQ
VWDWH FRXUW PXVW WKHUHIRUH OLH LI DQ\ZKHUH LQ WKH WUHDW\ LWVHOI
:KHUHDWUHDW\SURYLGHVIRUDSDUWLFXODUMXGLFLDOUHPHG\FRXUWVPXVW
DSSO\ LW DV D UHTXLUHPHQW RI IHGHUDO ODZ  &I HJ 8QLWHG 6WDWHV Y
*LRUGDQR86²%XWZKHUHDWUHDW\GRHVQRWSUR
YLGH D SDUWLFXODU UHPHG\ HLWKHU H[SUHVVO\ RU LPSOLFLWO\ LW LV QRW IRU
WKHIHGHUDOFRXUWVWRLPSRVHRQHRQWKH6WDWHVWKURXJKODZPDNLQJRI
WKHLURZQ (YHQLIWKH´IXOOHIIHFWµODQJXDJHRI$UWLFOH  LPSOLFLWO\
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UHTXLUHV D MXGLFLDO UHPHG\ DV 6DQFKH]/ODPDV FODLPV WKDW $UWLFOH
HTXDOO\ UHTXLUHV WKDW $UWLFOH    ULJKWV EH H[HUFLVHG LQ FRQIRUPLW\
ZLWKGRPHVWLFODZ8QGHUGRPHVWLFODZWKHH[FOXVLRQDU\UXOHLVQRW
DUHPHG\WKLV&RXUWDSSOLHVOLJKWO\,WKDVEHHQXVHGSULPDULO\WRGH
WHU FHUWDLQ )RXUWK DQG )LIWK $PHQGPHQW YLRODWLRQV LQFOXGLQJ HJ
XQFRQVWLWXWLRQDOVHDUFKHVDQGVHL]XUHV0DSSY2KLR86
² DQG FRQIHVVLRQV H[DFWHG LQ YLRODWLRQ RI WKH ULJKW DJDLQVW
FRPSHOOHGVHOILQFULPLQDWLRQRUGXHSURFHVV'LFNHUVRQVXSUDDW
,QFRQWUDVW$UWLFOHKDVQRWKLQJWRGR ZLWKVHDUFKHVRULQWHUURJD
WLRQV DQG LQGHHG GRHV QRW JXDUDQWHH GHIHQGDQWV DQ\ DVVLVWDQFH DW
DOO,WVHFXUHVIRUIRUHLJQQDWLRQDOVRQO\WKHULJKWWRKDYHWKHLUFRQVX
ODWHLQIRUPHGRIWKHLUDUUHVWRUGHWHQWLRQ³QRWWRKDYHWKHLUFRQVXODWH
LQWHUYHQH RU WR KDYH SROLFH FHDVH WKHLU LQYHVWLJDWLRQ SHQGLQJ DQ\
VXFKQRWLFHRULQWHUYHQWLRQ0RUHRYHUWKHIDLOXUHWRLQIRUPDGHIHQ
GDQW RI KLV $UWLFOH  ULJKWV LV XQOLNHO\ ZLWK DQ\ IUHTXHQF\ WR SUR
GXFH XQUHOLDEOH FRQIHVVLRQV VHH :DWNLQV Y 6RZGHUV  86 
 RU WR JLYH WKH SROLFH DQ\ SUDFWLFDO DGYDQWDJH LQ REWDLQLQJ LQ
FULPLQDWLQJHYLGHQFHVHH(ONLQVY8QLWHG6WDWHV86
6XSSUHVVLRQ ZRXOG DOVR EH D YDVWO\ GLVSURSRUWLRQDWH UHPHG\ IRU DQ
$UWLFOHYLRODWLRQ7KHLQWHUHVWV6DQFKH]/ODPDVFODLPV$UWLFOH
DGYDQFHV DUH HIIHFWLYHO\ SURWHFWHG E\ RWKHU FRQVWLWXWLRQDO DQG VWDWX
WRU\ UHTXLUHPHQWV LQFOXGLQJ WKH ULJKW WR DQ DWWRUQH\ DQG WR SURWHF
WLRQDJDLQVWFRPSHOOHGVHOILQFULPLQDWLRQ)LQDOO\VXSSUHVVLRQLVQRW
WKHRQO\PHDQVRIYLQGLFDWLQJ$UWLFOHULJKWV)RUH[DPSOHGLSOR
PDWLFDYHQXHV³WKHSULPDU\PHDQVRIHQIRUFLQJWKH9LHQQD&RQYHQ
WLRQ³UHPDLQRSHQ3S²
F 6WDWHVPD\VXEMHFW$UWLFOHFODLPVWRWKHVDPHSURFHGXUDOGH
IDXOWUXOHVWKDWDSSO\JHQHUDOO\WRRWKHUIHGHUDOODZFODLPV
7KLV TXHVWLRQ LV FRQWUROOHG E\ WKH &RXUW·V KROGLQJ LQ %UHDUG Y
*UHHQH86WKDWWKHSHWLWLRQHU·VIDLOXUHWRUDLVHDQ$U
WLFOH  FODLP LQ VWDWH FRXUW SUHYHQWHG KLP IURP KDYLQJ WKH FODLP
KHDUGLQDVXEVHTXHQWIHGHUDOKDEHDVSURFHHGLQJ%XVWLOOR·VWZRUHD
VRQVZK\%UHDUGGRHVQRWFRQWURODUHUHMHFWHG
)LUVW KH DUJXHV WKDW %UHDUG·V SURFHGXUDO GHIDXOW KROGLQJ ZDV XQ
QHFHVVDU\WRWKHUHVXOWEHFDXVHWKHSHWLWLRQHUWKHUHFRXOGQRWGHPRQ
VWUDWHSUHMXGLFHIURPWKHGHIDXOWDQGEHFDXVHLQDQ\HYHQWWKHODWHU
HQDFWHG $QWLWHUURULVP DQG (IIHFWLYH 'HDWK 3HQDOW\ $FW RI  VX
SHUVHGHG DQ\ ULJKW WKH SHWLWLRQHU KDG XQGHU WKH 9LHQQD &RQYHQWLRQ
WRKDYHKLVFODLPKHDUGRQFROODWHUDOUHYLHZ5HVROXWLRQRIWKHSURFH
GXUDOGHIDXOWTXHVWLRQKRZHYHUZDVWKHSULQFLSDOUHDVRQIRUGHQ\LQJ
WKH%UHDUGSHWLWLRQHU·VFODLPDQGWKHGLVFXVVLRQRIWKHLVVXHRFFXSLHG
WKHEXONRIWKH&RXUW·VUHDVRQLQJ6HH86DW²,WLVQR
DQVZHUWRDUJXHWKDWWKHSURFHGXUDOGHIDXOWKROGLQJZDVXQQHFHVVDU\
VLPSO\EHFDXVHWKHSHWLWLRQHUKDGVHYHUDORWKHUZD\VWRORVH

6\OODEXV
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6HFRQG%XVWLOORDVVHUWVWKDWVLQFH%UHDUGWKH,&-·V/D*UDQGDQG
$YHQDGHFLVLRQVKDYHLQWHUSUHWHGWKH&RQYHQWLRQWRSUHFOXGHWKHDS
SOLFDWLRQ RI SURFHGXUDO GHIDXOW UXOHV WR $UWLFOH  FODLPV  $OWKRXJK
WKH ,&-·V LQWHUSUHWDWLRQ GHVHUYHV ´UHVSHFWIXO FRQVLGHUDWLRQµ %UHDUG
VXSUDDWLWGRHVQRWFRPSHOWKH&RXUWWRUHFRQVLGHU%UHDUG·VXQ
GHUVWDQGLQJ RI WKH &RQYHQWLRQ  ´7KH MXGLFLDO 3RZHU RI WKH 8QLWHG
6WDWHVµ LV ´YHVWHG LQ RQH VXSUHPH &RXUW DQG LQIHULRU FRXUWVµ
86 &RQVW $UW,,,   7KDW ´SRZHU  H[WHQG>V@ WR  WUHDWLHVµ
$UW,,,DQGLQFOXGHVWKHGXW\´WRVD\ZKDWWKHODZLVµ0DUEXU\
Y 0DGLVRQ  &UDQFK    ,I WUHDWLHV DUH WR EH JLYHQ HIIHFW DV
IHGHUDOODZGHWHUPLQLQJWKHLUPHDQLQJDVDPDWWHURIIHGHUDOODZ´LV
HPSKDWLFDOO\ WKH SURYLQFH DQG GXW\ RI WKH MXGLFLDO GHSDUWPHQWµ
KHDGHG E\ WKH ´RQH VXSUHPH &RXUWµ  ,ELG 1RWKLQJ LQ WKH ,&-·V
VWUXFWXUHRUSXUSRVHVXJJHVWVWKDWLWVLQWHUSUHWDWLRQV ZHUHLQWHQGHG
WR EH ELQGLQJ RQ 86 FRXUWV  (YHQ DFFRUGLQJ ´UHVSHFWIXO FRQVLGHUD
WLRQµ WKH ,&-·V LQWHUSUHWDWLRQ FDQQRW RYHUFRPH WKH SODLQ LPSRUW RI
$UWLFOH  ZKLFKVWDWHVWKDWWKHULJKWVLWLPSOHPHQWV´VKDOOEHH[
HUFLVHGLQFRQIRUPLW\ZLWKWKHODZVRIWKHUHFHLYLQJ6WDWHµ,QWKH
8QLWHG6WDWHVWKLVPHDQVWKDWWKHUXOHRISURFHGXUDOGHIDXOW³ZKLFK
DSSOLHVHYHQWRFODLPHGYLRODWLRQVRIRXURZQ&RQVWLWXWLRQVHH(QJOH
Y ,VDDF  86  ³DSSOLHV DOVR WR 9LHQQD &RQYHQWLRQ
FODLPV%XVWLOORSRLQWVWRQRWKLQJLQWKHGUDIWLQJKLVWRU\RI$UWLFOH
RULQWKHFRQWHPSRUDU\SUDFWLFHRIRWKHU&RQYHQWLRQVLJQDWRULHVWKDW
XQGHUPLQHVWKLVFRQFOXVLRQ /D*UDQG·VFRQFOXVLRQWKDWDSSO\LQJWKH
SURFHGXUDO GHIDXOW UXOH GHQLHV ´IXOO HIIHFWµ WR WKH SXUSRVHV RI $UWLFOH
E\SUHYHQWLQJFRXUWVIURPDWWDFKLQJOHJDOVLJQLILFDQFHWRDQ$UWL
FOHYLRODWLRQLVLQFRQVLVWHQWZLWKWKHEDVLFIUDPHZRUNRIDQDGYHU
VDU\V\VWHP6XFKDV\VWHPUHOLHVFKLHIO\RQWKHSDUWLHVWRUDLVHVLJ
QLILFDQW LVVXHV DQG SUHVHQW WKHP WR WKH FRXUWV LQ WKH DSSURSULDWH
PDQQHU DW WKH DSSURSULDWH WLPH IRU DGMXGLFDWLRQ  6HH &DVWUR Y
8QLWHG6WDWHV86 3URFHGXUDO GHIDXOWUXOHVJHQHUDOO\
WDNHRQJUHDWHULPSRUWDQFHLQDQDGYHUVDU\V\VWHPWKDQLQWKHVRUWRI
PDJLVWUDWHGLUHFWHGLQTXLVLWRULDOOHJDOV\VWHPFKDUDFWHULVWLFRIPDQ\
RIWKHRWKHU&RQYHQWLRQVLJQDWRULHV8QGHUWKH,&-·VUHDGLQJRI´IXOO
HIIHFWµ $UWLFOH  FODLPV FRXOG WUXPS QRW RQO\ SURFHGXUDO GHIDXOW
UXOHV EXW DQ\ QXPEHU RI RWKHU UXOHV UHTXLULQJ SDUWLHV WR SUHVHQW
WKHLU OHJDO FODLPV DW WKH DSSURSULDWH WLPH IRU DGMXGLFDWLRQ VXFK DV
VWDWXWHV RI OLPLWDWLRQV DQG SURKLELWLRQV DJDLQVW ILOLQJ VXFFHVVLYH KD
EHDVSHWLWLRQV7KLVVZHHSVWRR EURDGO\IRULWUHDGVWKH´IXOOHIIHFWµ
SURYLVR LQ D ZD\ WKDW OHDYHV OLWWOH URRP IRU WKH FOHDU LQVWUXFWLRQ LQ
$UWLFOH    WKDW $UWLFOH  ULJKWV ´EH H[HUFLVHG LQ FRQIRUPLW\ ZLWK
WKH ODZV  RI WKH UHFHLYLQJ 6WDWHµ  $ FRPSDULVRQ ZLWK D VXVSHFW·V
ULJKWVXQGHU0LUDQGDY$UL]RQD86GLVSRVHVRI%XVWLOOR·V
´IXOOHIIHFWµFODLP $OWKRXJKWKHIDLOXUHWRLQIRUPGHIHQGDQWVRIWKHLU

6\OODEXV
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52%(576&- GHOLYHUHG WKH RSLQLRQ RI WKH &RXUW LQ ZKLFK 6&$/,$
.(11('<7+20$6DQG$/,72--MRLQHG *,16%85*-ILOHGDQRSLQ
LRQFRQFXUULQJLQWKHMXGJPHQW%5(<(5-ILOHGDGLVVHQWLQJRSLQLRQ
LQ ZKLFK 67(9(16 DQG 6287(5-- MRLQHG DQG LQZKLFK *,16%85*-
MRLQHGDVWR3DUW,,

1R²2UH3GDQG1R²DIILUPHG

ULJKWWRFRQVXODUQRWLILFDWLRQPD\SUHYHQWWKHPIURPEHFRPLQJDZDUH
RI WKHLU $UWLFOH  ULJKWV DQG DVVHUWLQJ WKHP DW WULDO SUHFLVHO\ WKH
VDPH WKLQJ LV WUXH RI 0LUDQGD ULJKWV  1HYHUWKHOHVV LI D GHIHQGDQW
IDLOVWRUDLVHKLV0LUDQGDFODLPDWWULDOSURFHGXUDOGHIDXOWUXOHVPD\
EDU KLP IURP UDLVLQJ WKH FODLP LQ D VXEVHTXHQW SRVWFRQYLFWLRQ SUR
FHHGLQJ :DLQZULJKWY6\NHV86%XVWLOOR·VDWWHPSWWR
DQDORJL]H DQ $UWLFOH  FODLP WR D FODLP XQGHU %UDG\ Y 0DU\ODQG
 86  WKDW WKH SURVHFXWLRQ IDLOHG WR GLVFORVH H[FXOSDWRU\ HYL
GHQFHLVLQDSW)LQDOO\KLVDUJXPHQWWKDW$UWLFOHFODLPVDUHPRVW
DSSURSULDWHO\UDLVHGSRVWWULDORURQFROODWHUDOUHYLHZXQGHU0DVVDUR
Y8QLWHG6WDWHV86LVUHMHFWHG6HH'LFNHUVRQVXSUDDW
 3S²
G 7KH&RXUW·VKROGLQJLQQRZD\GLVSDUDJHVWKH&RQYHQWLRQ·VLP
SRUWDQFH,WLVQRVOLJKWWRWKH&RQYHQWLRQWRGHQ\SHWLWLRQHUV·FODLPV
XQGHUWKHVDPHSULQFLSOHVWKLV&RXUWZRXOGDSSO\WRFODLPVXQGHUDQ
$FWRI&RQJUHVVRUWKH&RQVWLWXWLRQLWVHOI3

6\OODEXV

&LWHDV 86BBBB  



&+,() -867,&( 52%(576 GHOLYHUHG WKH RSLQLRQ RI WKH
&RXUW
$UWLFOH  RI WKH 9LHQQD &RQYHQWLRQ RQ &RQVXODU 5HOD
WLRQV 9LHQQD &RQYHQWLRQ RU &RQYHQWLRQ  $SU  
>@  867  ² 7,$6 1R  DG
GUHVVHV FRPPXQLFDWLRQ EHWZHHQ DQ LQGLYLGXDO DQG KLV
FRQVXODU RIILFHUV ZKHQ WKH LQGLYLGXDO LV GHWDLQHG E\ DX
WKRULWLHV LQ D IRUHLJQ FRXQWU\  7KHVH FRQVROLGDWHG FDVHV
FRQFHUQ WKH DYDLODELOLW\ RI MXGLFLDO UHOLHI IRU YLRODWLRQV RI
$UWLFOH:HDUHFRQIURQWHGZLWKWKUHHTXHVWLRQV)LUVW
GRHV $UWLFOH  FUHDWH ULJKWV WKDW GHIHQGDQWV PD\ LQYRNH
DJDLQVWWKHGHWDLQLQJDXWKRULWLHVLQDFULPLQDOWULDORULQD
SRVWFRQYLFWLRQ SURFHHGLQJ" 6HFRQG GRHV D YLRODWLRQ RI
$UWLFOHUHTXLUHVXSSUHVVLRQRIDGHIHQGDQW·VVWDWHPHQWV
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127,&( 7KLVRSLQLRQLVVXEMHFWWRIRUPDOUHYLVLRQEHIRUHSXEOLFDWLRQLQWKH
SUHOLPLQDU\ SULQW RI WKH 8QLWHG 6WDWHV 5HSRUWV 5HDGHUV DUH UHTXHVWHG WR
QRWLI\WKH5HSRUWHURI'HFLVLRQV6XSUHPH&RXUWRIWKH8QLWHG6WDWHV:DVK
LQJWRQ '&  RI DQ\ W\SRJUDSKLFDO RU RWKHU IRUPDO HUURUV LQ RUGHU
WKDWFRUUHFWLRQVPD\EHPDGHEHIRUHWKHSUHOLPLQDU\SULQWJRHVWRSUHVV

2SLQLRQRIWKH&RXUW
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 ,QLWVHQWLUHW\$UWLFOHRIWKH9LHQQD&RQYHQWLRQVWDWHV
´ :LWK D YLHZ WR IDFLOLWDWLQJ WKH H[HUFLVH RI FRQVXODU IXQFWLRQV
UHODWLQJWRQDWLRQDOVRIWKHVHQGLQJ6WDWH
´ D  FRQVXODU RIILFHUV VKDOO EH IUHH WR FRPPXQLFDWH ZLWK QDWLRQDOV RI
WKHVHQGLQJ6WDWHDQGWRKDYHDFFHVVWRWKHP1DWLRQDOVRIWKHVHQGLQJ
6WDWHVKDOOKDYHWKHVDPHIUHHGRPZLWKUHVSHFWWRFRPPXQLFDWLRQZLWK
DQGDFFHVVWRFRQVXODURIILFHUVRIWKHVHQGLQJ6WDWH
´ E LIKHVRUHTXHVWVWKHFRPSHWHQWDXWKRULWLHVRIWKHUHFHLYLQJ6WDWH

³³³³³³

VKDOO ZLWKRXW GHOD\ LQIRUP WKH FRQVXODU SRVW RI WKH VHQGLQJ 6WDWH LI
ZLWKLQ LWV FRQVXODU GLVWULFW D QDWLRQDO RI WKDW 6WDWH LV DUUHVWHG RU
FRPPLWWHG WR SULVRQ RU WR FXVWRG\ SHQGLQJ WULDO RU LV GHWDLQHG LQ DQ\
RWKHU PDQQHU  $Q\ FRPPXQLFDWLRQ DGGUHVVHG WR WKH FRQVXODU SRVW E\
WKH SHUVRQ DUUHVWHG LQ SULVRQ FXVWRG\ RU GHWHQWLRQ VKDOO DOVR EH IRU
ZDUGHG E\ WKH VDLG DXWKRULWLHV ZLWKRXW GHOD\  7KH VDLG DXWKRULWLHV
VKDOOLQIRUPWKHSHUVRQFRQFHUQHGZLWKRXWGHOD\RIKLVULJKWVXQGHUWKLV
VXESDUDJUDSK
´ F  FRQVXODU RIILFHUV VKDOO KDYH WKH ULJKW WR YLVLW D QDWLRQDO RI WKH
VHQGLQJ 6WDWH ZKR LV LQ SULVRQ FXVWRG\ RU GHWHQWLRQ WR FRQYHUVH DQG
FRUUHVSRQGZLWKKLPDQGWRDUUDQJHIRUKLVOHJDOUHSUHVHQWDWLRQ7KH\
VKDOODOVRKDYHWKHULJKWWRYLVLWDQ\QDWLRQDORIWKHVHQGLQJ6WDWHZKR
LV LQ SULVRQ FXVWRG\ RU GHWHQWLRQ LQ WKHLU GLVWULFW LQ SXUVXDQFH RI D
MXGJPHQW  1HYHUWKHOHVV FRQVXODU RIILFHUV VKDOO UHIUDLQ IURP WDNLQJ
DFWLRQ RQ EHKDOI RI D QDWLRQDO ZKR LV LQ SULVRQ FXVWRG\ RU GHWHQWLRQ LI
KHH[SUHVVO\RSSRVHVVXFKDFWLRQ
´ 7KH ULJKWV UHIHUUHG WR LQ SDUDJUDSK  RI WKLV $UWLFOH VKDOO EH
H[HUFLVHG LQ FRQIRUPLW\ ZLWK WKH ODZV DQG UHJXODWLRQV RI WKH UHFHLYLQJ
6WDWH VXEMHFW WR WKH SURYLVR KRZHYHU WKDW WKH VDLG ODZV DQG UHJXOD
WLRQV PXVW HQDEOH IXOO HIIHFW WR EH JLYHQ WR WKH SXUSRVHV IRU ZKLFK WKH
ULJKWV DFFRUGHG XQGHU WKLV $UWLFOH DUH LQWHQGHGµ   867 DW ²


³³³³³³

´7KH ULJKWV UHIHUUHG WR LQ SDUDJUDSK  RI WKLV $UWLFOH
VKDOO EH H[HUFLVHG LQ FRQIRUPLW\ ZLWK WKH ODZV DQG
UHJXODWLRQV RI WKH UHFHLYLQJ 6WDWH VXEMHFW WR WKH SUR
YLVR KRZHYHU WKDW WKH VDLG ODZV DQG UHJXODWLRQV
PXVWHQDEOHIXOOHIIHFWWREHJLYHQWRWKHSXUSRVHVIRU
ZKLFK WKH ULJKWV DFFRUGHG XQGHU WKLV $UWLFOH DUH LQ
WHQGHGµ $UW  LELG

RQH FRXQWU\ LV GHWDLQHG E\ DXWKRULWLHV LQ DQRWKHU WKH
DXWKRULWLHV PXVW QRWLI\ WKH FRQVXODU RIILFHUV RI WKH GH
WDLQHH·VKRPHFRXQWU\LIWKHGHWDLQHHVRUHTXHVWV$UWLFOH
  E  IXUWKHU VWDWHV WKDW ´>W@KH VDLG DXWKRULWLHV VKDOO
LQIRUP WKH SHUVRQ FRQFHUQHG >LH WKH GHWDLQHH@ ZLWKRXW
GHOD\ RI KLV ULJKWV XQGHU WKLV VXESDUDJUDSKµ ,ELG 7KH
&RQYHQWLRQ DOVR SURYLGHV JXLGDQFH UHJDUGLQJ KRZ WKHVH
UHTXLUHPHQWV DQG WKH RWKHU UHTXLUHPHQWV RI $UWLFOH 
DUHWREHLPSOHPHQWHG

WRSROLFH" 7KLUGPD\D6WDWHLQDSRVWFRQYLFWLRQSURFHHG
LQJ WUHDW D GHIHQGDQW·V $UWLFOH  FODLP DV GHIDXOWHG
EHFDXVHKHIDLOHGWRUDLVHWKHFODLPDWWULDO" :HFRQFOXGH
HYHQ DVVXPLQJ WKH &RQYHQWLRQ FUHDWHV MXGLFLDOO\ HQIRUFH
DEOHULJKWVWKDWVXSSUHVVLRQLVQRWDQDSSURSULDWHUHPHG\
IRUDYLRODWLRQRI$UWLFOHDQGWKDWD6WDWHPD\DSSO\LWV
UHJXODU UXOHV RI SURFHGXUDO GHIDXOW WR $UWLFOH  FODLPV
:HWKHUHIRUHDIILUPWKHGHFLVLRQVEHORZ

,
$
7KH 9LHQQD &RQYHQWLRQ ZDV GUDIWHG LQ  ZLWK WKH
SXUSRVH HYLGHQW LQ LWV SUHDPEOH RI ´FRQWULEXW>LQJ@ WR WKH
GHYHORSPHQWRIIULHQGO\UHODWLRQVDPRQJQDWLRQVLUUHVSHF
WLYH RI WKHLU GLIIHULQJ FRQVWLWXWLRQDO DQG VRFLDO V\VWHPVµ
 867 DW   7KH &RQYHQWLRQ FRQVLVWV RI  DUWLFOHV
UHJXODWLQJ YDULRXV DVSHFWV RI FRQVXODU DFWLYLWLHV  $W SUH
VHQW  FRXQWULHV DUH SDUW\ WR WKH &RQYHQWLRQ  7KH
8QLWHG6WDWHVXSRQWKHDGYLFHDQGFRQVHQWRIWKH6HQDWH
UDWLILHGWKH&RQYHQWLRQLQ ,GDW
$UWLFOH  RI WKH &RQYHQWLRQ FRQFHUQV FRQVXODU RIILFHUV·
DFFHVV WR WKHLU QDWLRQDOV GHWDLQHG E\ DXWKRULWLHV LQ D
IRUHLJQ FRXQWU\  7KH DUWLFOH SURYLGHV WKDW ´LI KH VR UH
TXHVWV WKH FRPSHWHQW DXWKRULWLHV RI WKH UHFHLYLQJ 6WDWH
VKDOOZLWKRXWGHOD\LQIRUPWKHFRQVXODUSRVWRIWKHVHQG
LQJ6WDWHLIZLWKLQLWVFRQVXODUGLVWULFWDQDWLRQDORIWKDW
6WDWH LV DUUHVWHG RU FRPPLWWHG WR SULVRQ RU WR FXVWRG\
SHQGLQJ WULDO RU LV GHWDLQHG LQ DQ\ RWKHU PDQQHUµ  $UW
  E  LG DW   ,Q RWKHU ZRUGV ZKHQ D QDWLRQDO RI
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%
3HWLWLRQHU 0RLVHV 6DQFKH]/ODPDV LV D 0H[LFDQ QD
WLRQDO ,Q'HFHPEHUKHZDVLQYROYHGLQDQH[FKDQJH
RIJXQILUHZLWKSROLFHLQZKLFKRQHRIILFHUVXIIHUHGDJXQ
VKRW ZRXQG LQ WKH OHJ  3ROLFH DUUHVWHG 6DQFKH]/ODPDV
DQG JDYH KLP ZDUQLQJV XQGHU 0LUDQGD Y $UL]RQD 
86  LQERWK(QJOLVKDQG6SDQLVK$WQRWLPH
KRZHYHU GLG WKH\ LQIRUP KLP WKDW KH FRXOG DVN WR KDYH
WKH0H[LFDQ&RQVXODWHQRWLILHGRIKLVGHWHQWLRQ
6KRUWO\ DIWHU WKH DUUHVW DQG 0LUDQGD ZDUQLQJV SROLFH
LQWHUURJDWHG 6DQFKH]/ODPDV ZLWK WKH DVVLVWDQFH RI DQ
LQWHUSUHWHU  ,Q WKH FRXUVH RI WKH LQWHUURJDWLRQ 6DQFKH]
/ODPDV PDGH VHYHUDO LQFULPLQDWLQJ VWDWHPHQWV UHJDUGLQJ
WKHVKRRWRXWZLWKSROLFH+HZDVFKDUJHGZLWKDWWHPSWHG
DJJUDYDWHG PXUGHU DWWHPSWHG PXUGHU DQG VHYHUDO RWKHU
RIIHQVHV%HIRUHWULDO6DQFKH]/ODPDVPRYHGWRVXSSUHVV
WKH VWDWHPHQWV KH PDGH WR SROLFH  +H DUJXHG WKDW VXS
SUHVVLRQ ZDV ZDUUDQWHG EHFDXVH WKH VWDWHPHQWV ZHUH
PDGHLQYROXQWDULO\DQGEHFDXVHWKHDXWKRULWLHVKDGIDLOHG
WRFRPSO\ZLWK$UWLFOHRIWKH9LHQQD&RQYHQWLRQ7KH
WULDOFRXUWGHQLHGWKHPRWLRQ7KHFDVHSURFHHGHGWRWULDO
DQG6DQFKH]/ODPDVZDVFRQYLFWHGDQGVHQWHQFHGWR¼

\HDUVLQSULVRQ
+HDSSHDOHGDJDLQDUJXLQJWKDWWKH9LHQQD&RQYHQWLRQ
YLRODWLRQ UHTXLUHG VXSSUHVVLRQ RI KLV VWDWHPHQWV  7KH
2UHJRQ &RXUW RI $SSHDOV DIILUPHG  -XGJW RUGHU UHSRUWHG
DW  2UH $SS   3G     7KH 2UHJRQ
6XSUHPH &RXUW DOVR DIILUPHG FRQFOXGLQJ WKDW $UWLFOH 
´GRHV QRW FUHDWH ULJKWV WR FRQVXODU DFFHVV RU QRWLILFDWLRQ
WKDW DUH HQIRUFHDEOH E\ GHWDLQHG LQGLYLGXDOV LQ D MXGLFLDO
SURFHHGLQJµ 2UH3G  
HQEDQF  :HJUDQWHGFHUWLRUDUL 86BBB  

$ORQJ ZLWK WKH 9LHQQD &RQYHQWLRQ WKH 8QLWHG 6WDWHV
UDWLILHGWKH2SWLRQDO3URWRFRO&RQFHUQLQJWKH&RPSXOVRU\
6HWWOHPHQW RI 'LVSXWHV 2SWLRQDO 3URWRFRO RU 3URWRFRO 
$SU>@867 7,$61R
7KH2SWLRQDO3URWRFROSURYLGHVWKDW´>G@LVSXWHVDULVLQJRXW
RIWKHLQWHUSUHWDWLRQRUDSSOLFDWLRQRIWKH&RQYHQWLRQVKDOO
OLHZLWKLQWKHFRPSXOVRU\MXULVGLFWLRQRIWKH,QWHUQDWLRQDO
&RXUWRI-XVWLFH> ,&- @µDQGDOORZVSDUWLHVWRWKH3URWRFRO
WR EULQJ VXFK GLVSXWHV EHIRUH WKH ,&-  ,G DW  7KH
8QLWHG 6WDWHV JDYH QRWLFH RI LWV ZLWKGUDZDO IURP WKH
2SWLRQDO 3URWRFRO RQ 0DUFK    /HWWHU IURP &RQGR
OHH]]D 5LFH 6HFUHWDU\ RI 6WDWH WR .RIL $ $QQDQ 6HFUH
WDU\*HQHUDORIWKH8QLWHG1DWLRQV

&
3HWLWLRQHU 0DULR %XVWLOOR D +RQGXUDQ QDWLRQDO ZDV
ZLWK VHYHUDO RWKHU PHQ DW D UHVWDXUDQW LQ 6SULQJILHOG
9LUJLQLD RQ WKH QLJKW RI 'HFHPEHU   7KDW HYH
QLQJ RXWVLGH WKH UHVWDXUDQW -DPHV 0HUU\ ZDV VWUXFN LQ
WKH KHDG ZLWK D EDVHEDOO EDW DV KH VWRRG VPRNLQJ D FLJD
UHWWH +HGLHGVHYHUDOGD\VODWHU6HYHUDOZLWQHVVHVDWWKH
VFHQH LGHQWLILHG %XVWLOOR DV WKH DVVDLODQW  3ROLFH DUUHVWHG
%XVWLOOR WKH PRUQLQJ DIWHU WKH DWWDFN DQG HYHQWXDOO\
FKDUJHG KLP ZLWK PXUGHU  $XWKRULWLHV QHYHU LQIRUPHG
KLP WKDW KH FRXOG UHTXHVW WR KDYH WKH +RQGXUDQ &RQVX
ODWHQRWLILHGRIKLVGHWHQWLRQ
$WWULDOWKHGHIHQVHSXUVXHGDWKHRU\WKDWDQRWKHUPDQ
NQRZQ DV ´6LUHQDµ ZDV UHVSRQVLEOH IRU WKH DWWDFN  7ZR
GHIHQVHZLWQHVVHVWHVWLILHGWKDW%XVWLOORZDVQRWWKHNLOOHU
2QHRIWKHZLWQHVVHVVSHFLILFDOO\LGHQWLILHGWKHDWWDFNHUDV
6LUHQD ,Q DGGLWLRQ D WKLUG GHIHQVH ZLWQHVV VWDWHG WKDW
VKHKDGVHHQ6LUHQDRQDIOLJKWWR+RQGXUDVWKHGD\DIWHU
WKH YLFWLP GLHG ,Q LWV FORVLQJ DUJXPHQW EHIRUH WKH MXU\
WKH SURVHFXWLRQ GLVPLVVHG WKH GHIHQVH WKHRU\ DERXW 6L
UHQD 6HH $SS LQ 1R ² S ´7KLV ZKROH 6LUHQD
WKLQJ,GRQ·WZDQWWRGZHOORQLWWRRPXFK,W·VYHU\FRQ
YHQLHQW WKDW 0U 6LUHQD DSSDUHQWO\ LVQ·W DYDLODEOHµ  $
MXU\FRQYLFWHG%XVWLOORRIILUVWGHJUHHPXUGHUDQGKHZDV
VHQWHQFHG WR  \HDUV LQ SULVRQ +LV FRQYLFWLRQ DQG VHQ
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 %XVWLOOR·V KDEHDV SHWLWLRQ DOVR SUHVHQWHG QHZO\ DFTXLUHG HYLGHQFH
WKDWWHQGHGWRFDVWGRXEWRQKLVFRQYLFWLRQ0RVWQRWDEO\KHSURGXFHG
D VHFUHWO\ UHFRUGHG YLGHRWDSH LQ ZKLFK 6LUHQD DGPLWWHG NLOOLQJ 0HUU\
DQG VWDWHG WKDW %XVWLOOR KDG EHHQ ZURQJO\ FRQYLFWHG $SS LQ 1R ²
 SS    ,Q DGGLWLRQ %XVWLOOR DUJXHG WKDW WKH SURVHFXWLRQ YLR
ODWHG%UDG\Y0DU\ODQG86  E\IDLOLQJWRGLVFORVHWKDW
RQWKHQLJKWRIWKHFULPHSROLFHKDGTXHVWLRQHGDPDQQDPHG´-XOLR&
2VRUWRµZKRLVQRZNQRZQWREHWKHVDPHPDQDV´6LUHQDµ7KHSROLFH
UHSRUW FRQFHUQLQJ WKH HQFRXQWHU VWDWHG WKDW 6LUHQD DSSHDUHG WR KDYH
NHWFKXSRQKLVSDQWV %XVWLOORFRQWHQGVWKDWWKHVHVWDLQVPLJKWLQIDFW
KDYH EHHQ WKH YLFWLP·V EORRG  7KH &RPPRQZHDOWK GLVSXWHV WKLV  7KH
VWDWH KDEHDV FRXUW IRXQG ´QR HYLGHQFH RI DQ\ WUDQVIHU RI WKH YLFWLP·V
EORRG WR WKH DVVDLODQWµ DQG FRQFOXGHG WKDW WKH XQGLVFORVHG HQFRXQWHU
EHWZHHQSROLFHDQG6LUHQDZDVQRWPDWHULDOXQGHU%UDG\$SSLQ1R
²S

³³³³³³

KLV EHODWHG FODLP WKDW FRXQVHO VKRXOG KDYH LQIRUPHG KLP
RI KLV 9LHQQD &RQYHQWLRQ ULJKWV ZDV EDUUHG E\ WKH DSSOL
FDEOH VWDWXWH RI OLPLWDWLRQV DQG DOVR PHULWOHVV XQGHU
6WULFNODQGY:DVKLQJWRQ86   $SSLQ1R
² S  ,Q DQ RUGHU UHIXVLQJ %XVWLOOR·V SHWLWLRQ IRU
DSSHDO WKH 6XSUHPH &RXUW RI 9LUJLQLD IRXQG ´QR UHYHUVL
EOH HUURUµ LQ WKH KDEHDV FRXUW·V GLVPLVVDO RI WKH 9LHQQD
&RQYHQWLRQ FODLP $SS WR 3HW IRU &HUW LQ 1R ² S
D :HJUDQWHGFHUWLRUDULWRFRQVLGHUWKH9LHQQD&RQYHQ
WLRQLVVXH 86BBB  

WHQFHZHUHDIILUPHGRQDSSHDO
$IWHU KLV FRQYLFWLRQ EHFDPH ILQDO %XVWLOOR ILOHG D SHWL
WLRQIRUDZULWRIKDEHDVFRUSXVLQVWDWHFRXUW7KHUHIRU
WKHILUVWWLPHKHDUJXHGWKDWDXWKRULWLHVKDGYLRODWHGKLV
ULJKW WR FRQVXODU QRWLILFDWLRQ XQGHU $UWLFOH  RI WKH 9L
HQQD&RQYHQWLRQ +HFODLPHGWKDWLIKHKDGEHHQDGYLVHG
RI KLV ULJKW WR FRQIHU ZLWK WKH +RQGXUDQ &RQVXODWH KH
´ZRXOG KDYH GRQH VR ZLWKRXW GHOD\µ  $SS LQ 1R ²
S 0RUHRYHU WKH +RQGXUDQ &RQVXODWH H[HFXWHG DQ
DIILGDYLW VWDWLQJ WKDW ´LW ZRXOG KDYH HQGHDYRXUHG WR KHOS
0U%XVWLOORLQKLVGHIHQVHµKDGLWOHDUQHGRIKLVGHWHQWLRQ
SULRUWRWULDO,GDW%XVWLOORLQVLVWHGWKDWWKHFRQVX
ODWHFRXOGKDYHKHOSHGKLPORFDWH6LUHQDSULRUWRWULDO+LV
KDEHDVSHWLWLRQDOVRDUJXHGDVSDUWRIDFODLPRILQHIIHFWLYH
DVVLVWDQFHRIFRXQVHOWKDWKLVDWWRUQH\VKRXOGKDYHDGYLVHG
KLP RI KLV ULJKW WR QRWLI\ WKH +RQGXUDQ &RQVXODWH RI KLV
DUUHVWDQGGHWHQWLRQ
7KH VWDWH KDEHDV FRXUW GLVPLVVHG %XVWLOOR·V 9LHQQD
&RQYHQWLRQFODLPDV´SURFHGXUDOO\EDUUHGµEHFDXVHKHKDG
IDLOHGWRUDLVHWKHLVVXHDWWULDORURQDSSHDO$SSWR3HW
IRU&HUWLQ1R²SD7KHFRXUWDOVRGHQLHG%XVW
LOOR·VFODLPRILQHIIHFWLYHDVVLVWDQFHRIFRXQVHOUXOLQJWKDW

,,
:HJUDQWHGFHUWLRUDULDVWRWKUHHTXHVWLRQVSUHVHQWHGLQ
WKHVHFDVHV  ZKHWKHU$UWLFOHRIWKH9LHQQD&RQYHQ
WLRQJUDQWVULJKWVWKDWPD\EHLQYRNHGE\LQGLYLGXDOVLQD
MXGLFLDOSURFHHGLQJ  ZKHWKHUVXSSUHVVLRQRIHYLGHQFHLV
D SURSHU UHPHG\ IRU D YLRODWLRQ RI $UWLFOH  DQG  
ZKHWKHU DQ $UWLFOH  FODLP PD\ EH GHHPHG IRUIHLWHG
XQGHUVWDWHSURFHGXUDOUXOHVEHFDXVHDGHIHQGDQWIDLOHGWR
UDLVHWKHFODLPDWWULDO
$VDSUHGLFDWHWRWKHLUFODLPVIRUUHOLHI6DQFKH]/ODPDV
DQG %XVWLOOR HDFK DUJXH WKDW $UWLFOH  JUDQWV WKHP DQ
LQGLYLGXDOO\HQIRUFHDEOHULJKWWRUHTXHVWWKDWWKHLUFRQVX
ODURIILFHUVEHQRWLILHGRIWKHLUGHWHQWLRQDQGDQDFFRPSD
Q\LQJULJKWWREHLQIRUPHGE\DXWKRULWLHVRIWKHDYDLODELO
LW\ RI FRQVXODU QRWLILFDWLRQ  5HVSRQGHQWV DQG WKH 8QLWHG
6WDWHVDVDPLFXVFXULDHVWURQJO\GLVSXWHWKLVFRQWHQWLRQ
7KH\ DUJXH WKDW ´WKHUH LV D SUHVXPSWLRQ WKDW D WUHDW\ ZLOO
EH HQIRUFHG WKURXJK SROLWLFDO DQG GLSORPDWLF FKDQQHOV
UDWKHUWKDQWKURXJKWKHFRXUWVµ%ULHIIRU8QLWHG6WDWHV
LELG TXRWLQJ+HDG0RQH\&DVHV86 
D WUHDW\ ´ ¶LV SULPDULO\ D FRPSDFW EHWZHHQ LQGHSHQGHQW
QDWLRQV· µ DQG ´ ¶GHSHQGV IRU WKH HQIRUFHPHQW RI LWV SURYL
VLRQV RQ WKH LQWHUHVW DQG WKH KRQRU RI WKH JRYHUQPHQWV
ZKLFK DUH SDUWLHV WR LW· µ  %HFDXVH ZH FRQFOXGH WKDW
6DQFKH]/ODPDVDQG%XVWLOORDUHQRWLQDQ\HYHQWHQWLWOHG
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 6HH 'HFODUDWLRQ RI $PEDVVDGRU 0DXUD $ +DUW\ $QQH[  WR
&RXQWHU0HPRULDORIWKH8QLWHG6WDWHVLQ&DVH&RQFHUQLQJ$YHQDDQG
RWKHU0H[LFDQ1DWLRQDOV 0H[Y86 ,&-1RS$
 2FW  +DUW\'HFODUDWLRQ  ´:LWKWKHSRVVLEOHH[FHSWLRQRI
%UD]LOZHDUHQRWDZDUHRIDVLQJOHFRXQWU\WKDWKDVDODZUHJXODWLRQ
RU MXGLFLDO GHFLVLRQ UHTXLULQJ WKDW D VWDWHPHQW WDNHQ EHIRUH FRQVXODU
QRWLILFDWLRQ DQG DFFHVV DXWRPDWLFDOO\ PXVW EH H[FOXGHG IURP XVH DW
WULDOµ IRRWQRWH RPLWWHG  $FFRUGLQJ WR WKH +DUW\ 'HFODUDWLRQ WKH
$PHULFDQ (PEDVV\ LQ %UD]LO KDV EHHQ DGYLVHG WKDW %UD]LO FRQVLGHUV
FRQVXODU QRWLILFDWLRQ WR EH D ULJKW XQGHU WKH %UD]LOLDQ &RQVWLWXWLRQ
1HLWKHU WKH GHFODUDWLRQ QRU WKH SDUWLHV SRLQW WR D FDVH LQ ZKLFK D
%UD]LOLDQ FRXUW KDV VXSSUHVVHG HYLGHQFH EHFDXVH RI D YLRODWLRQ RI WKDW
ULJKW
,Q D IHZ FDVHV DV VHYHUDO DPLFL SRLQW RXW WKH 8QLWHG .LQJGRP DQG
$XVWUDOLD DSSHDU WR KDYH DSSOLHG D GLVFUHWLRQDU\ UXOH RI H[FOXVLRQ IRU
YLRODWLRQV RI GRPHVWLF VWDWXWHV LPSOHPHQWLQJ WKH 9LHQQD &RQYHQWLRQ
6HH %ULHI IRU 8QLWHG 6WDWHV DV $PLFXV &XULDH  DQG Q %ULHI IRU
1DWLRQDO $VVRFLDWLRQ RI &ULPLQDO 'HIHQVH /DZ\HUV DV $PLFXV &XULDH
²  7KH GLVVHQW VLPLODUO\ UHOLHV RQ WZR FDVHV IURP $XVWUDOLD SRVW
DW RSLQLRQRI%5(<(5-  FLWLQJ7DQ6HQJ.LDKY4XHHQ  
)/5  &W &ULP $SS 1 7HUU  DQG 4XHHQ Y 7DQ >@
:$6&  6XS &W : $XVWUDOLD LQ &ULP  ZKHUH FRQVXODU
QRWLILFDWLRQ ULJKWV DUH JRYHUQHG E\ D GRPHVWLF VWDWXWH WKDW SURYLGHV
ULJKWVEH\RQGWKRVHUHTXLUHGE\$UWLFOHLWVHOI 6HH &ULPHV$FW 1R
  S $XVWUDOLD   7KH &DQDGLDQ FDVH RQ ZKLFK WKH GLVVHQW
UHOLHV SRVW DW  GHQLHG VXSSUHVVLRQ DQG FRQFHUQHG RQO\ WKH FRXUW·V
JHQHUDO GLVFUHWLRQDU\ DXWKRULW\ WR H[FOXGH D FRQIHVVLRQ ´ZKRVH DGPLV
VLRQZRXOGDGYHUVHO\DIIHFWWKHIDLUQHVVRIDQDFFXVHG·VWULDOµ4XHHQY
3DUWDN>@&&&G 2QW6XSHU&WRI- 

³³³³³³

QHDUO\DOOUHIXVHWRUHFRJQL]HDVDPDWWHURIGRPHVWLFODZ
7KHUHLVQRUHDVRQWRVXSSRVHWKDW6DQFKH]/ODPDVZRXOG
EHDIIRUGHGWKHUHOLHIKHVHHNVKHUHLQDQ\RIWKHRWKHU
FRXQWULHVSDUW\WRWKH9LHQQD&RQYHQWLRQ
)RUJRRGUHDVRQWKHQ6DQFKH]/ODPDVDUJXHVRQO\WKDW
VXSSUHVVLRQ LV UHTXLUHG EHFDXVH LW LV WKH DSSURSULDWH
UHPHG\ IRU DQ $UWLFOH  YLRODWLRQ XQGHU 8QLWHG 6WDWHV
ODZ DQG XUJHV XV WR UHTXLUH VXSSUHVVLRQ IRU $UWLFOH 
YLRODWLRQV DV D PDWWHU RI RXU ´DXWKRULW\ WR GHYHORS UHPH
GLHV IRU WKH HQIRUFHPHQW RI IHGHUDO ODZ LQ VWDWHFRXUW
FULPLQDO SURFHHGLQJVµ 5HSO\ %ULHI IRU 3HWLWLRQHU LQ 1R

WRUHOLHIRQWKHLUFODLPVZHILQGLWXQQHFHVVDU\WRUHVROYH
WKH TXHVWLRQ ZKHWKHU WKH 9LHQQD &RQYHQWLRQ JUDQWV LQGL
YLGXDOV HQIRUFHDEOH ULJKWV 7KHUHIRUH IRU SXUSRVHV RI
DGGUHVVLQJ SHWLWLRQHUV· FODLPV ZH DVVXPH ZLWKRXW GHFLG
LQJ WKDW $UWLFOH  GRHV JUDQW %XVWLOOR DQG 6DQFKH]
/ODPDVVXFKULJKWV

$
6DQFKH]/ODPDV DUJXHV WKDW WKH WULDO FRXUW ZDV UH
TXLUHG WR VXSSUHVV KLV VWDWHPHQWV WR SROLFH EHFDXVH DX
WKRULWLHVQHYHUWROGKLPRIKLVULJKWVXQGHU$UWLFOH+H
UHIUDLQV KRZHYHU IURP DUJXLQJ WKDW WKH 9LHQQD &RQYHQ
WLRQ LWVHOI PDQGDWHV VXSSUHVVLRQ  :H WKLQN WKLV D ZLVH
FRQFHVVLRQ  7KH &RQYHQWLRQ GRHV QRW SUHVFULEH VSHFLILF
UHPHGLHVIRUYLRODWLRQVRI$UWLFOH5DWKHULWH[SUHVVO\
OHDYHV WKH LPSOHPHQWDWLRQ RI $UWLFOH  WR GRPHVWLF ODZ
5LJKWVXQGHU$UWLFOHDUHWR´EHH[HUFLVHGLQFRQIRUPLW\
ZLWKWKHODZVDQGUHJXODWLRQVRIWKHUHFHLYLQJ6WDWHµ$UW
  867DW$VIDUDVWKHWH[WRIWKH&RQYHQ
WLRQ LV FRQFHUQHG WKH TXHVWLRQ RI WKH DYDLODELOLW\ RI WKH
H[FOXVLRQDU\ UXOH IRU $UWLFOH  YLRODWLRQV LV D PDWWHU RI
GRPHVWLFODZ
,W ZRXOG EH VWDUWOLQJ LI WKH &RQYHQWLRQ ZHUH UHDG WR
UHTXLUHVXSSUHVVLRQ 7KHH[FOXVLRQDU\UXOHDVZHNQRZLW
LV DQ HQWLUHO\ $PHULFDQ OHJDO FUHDWLRQ  6HH %LYHQV Y 6L[
8QNQRZQ )HG 1DUFRWLFV $JHQWV  86    
%XUJHU&-GLVVHQWLQJ  WKHH[FOXVLRQDU\UXOH´LVXQLTXH
WR$PHULFDQMXULVSUXGHQFHµ  0RUHWKDQ\HDUVDIWHUWKH
GUDIWLQJ RI WKH &RQYHQWLRQ WKH DXWRPDWLF H[FOXVLRQDU\
UXOHDSSOLHGLQRXUFRXUWVLVVWLOO´XQLYHUVDOO\UHMHFWHGµE\
RWKHUFRXQWULHV %UDGOH\0DSS*RHV$EURDG&DVH:
5HV / 5HY  ²   VHH DOVR =LFKHUPDQ Y
.RUHDQ$LU/LQHV&R86   SRVWUDWLILFD
WLRQ XQGHUVWDQGLQJ ´WUDGLWLRQDOO\ FRQVLGHUHGµ DV DQ DLG WR
WUHDW\LQWHUSUHWDWLRQ  ,WLVLPSODXVLEOHWKDWRWKHUVLJQDWR
ULHVWRWKH&RQYHQWLRQWKRXJKWLWWRUHTXLUHDUHPHG\WKDW
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2SLQLRQRIWKH&RXUW

:H DOVR DJUHH ZLWK WKH 6WDWH RI 2UHJRQ DQG WKH 8QLWHG
6WDWHVWKDWRXUDXWKRULW\WRFUHDWHDMXGLFLDOUHPHG\DSSOL
FDEOHLQVWDWHFRXUWPXVWOLHLIDQ\ZKHUHLQWKHWUHDW\LWVHOI
8QGHU WKH &RQVWLWXWLRQ WKH 3UHVLGHQW KDV WKH SRZHU ´E\
DQG ZLWK WKH $GYLFH DQG &RQVHQW RI WKH 6HQDWH WR PDNH
7UHDWLHVµ $UW,,  FO  7KH 8QLWHG 6WDWHV UDWLILHG WKH
&RQYHQWLRQ ZLWK WKH H[SHFWDWLRQ WKDW LW ZRXOG EH LQWHU
SUHWHG DFFRUGLQJ WR LWV WHUPV 6HH 5HVWDWHPHQW 7KLUG  RI
)RUHLJQ 5HODWLRQV /DZ RI WKH 8QLWHG 6WDWHV     
´$Q LQWHUQDWLRQDO DJUHHPHQW LV WR EH LQWHUSUHWHG LQ JRRG
IDLWKLQDFFRUGDQFHZLWKWKHRUGLQDU\PHDQLQJWREHJLYHQWR
LWV WHUPV LQ WKHLU FRQWH[W DQG LQ WKH OLJKW RI LWV REMHFW DQG
SXUSRVHµ ,IZHZHUHWRUHTXLUHVXSSUHVVLRQIRU$UWLFOH
YLRODWLRQV ZLWKRXW VRPH DXWKRULW\ LQ WKH &RQYHQWLRQ ZH
ZRXOG LQ HIIHFW EH VXSSOHPHQWLQJ WKRVH WHUPV E\ HQODUJLQJ
WKH REOLJDWLRQV RI WKH 8QLWHG 6WDWHV XQGHU WKH &RQYHQWLRQ
7KLV LV HQWLUHO\ LQFRQVLVWHQW ZLWK WKH MXGLFLDO IXQFWLRQ  &I
7KH$PLDEOH,VDEHOOD:KHDW   6WRU\-  ´>7@R
DOWHUDPHQGRUDGGWRDQ\WUHDW\E\LQVHUWLQJDQ\FODXVH
ZKHWKHUVPDOORUJUHDWLPSRUWDQWRUWULYLDOZRXOGEHRQRXU
SDUWDQXVXUSDWLRQRISRZHUDQGQRWDQH[HUFLVHRIMXGLFLDO
IXQFWLRQV  ,W ZRXOG EH WR PDNH DQG QRW WR FRQVWUXH D
WUHDW\µ 
2I FRXUVH LW LV ZHOO HVWDEOLVKHG WKDW D VHOIH[HFXWLQJ
WUHDW\ELQGVWKH6WDWHVSXUVXDQWWRWKH6XSUHPDF\&ODXVH
DQGWKDWWKH6WDWHVWKHUHIRUHPXVWUHFRJQL]HWKHIRUFHRIWKH
WUHDW\ LQ WKH FRXUVH RI DGMXGLFDWLQJ WKH ULJKWV RI OLWLJDQWV
6HHHJ+DXHQVWHLQY/\QKDP86  $QG
ZKHUH D WUHDW\ SURYLGHV IRU D SDUWLFXODU MXGLFLDO UHPHG\
WKHUH LV QR LVVXH RI LQWUXGLQJ RQ WKH FRQVWLWXWLRQDO SUH
URJDWLYHV RI WKH 6WDWHV RU WKH RWKHU IHGHUDO EUDQFKHV
&RXUWVPXVWDSSO\WKHUHPHG\DVDUHTXLUHPHQWRIIHGHUDO
ODZ &I86&8QLWHG6WDWHVY*LRUGDQR
86  ²   %XW ZKHUH D WUHDW\ GRHV QRW
SURYLGHDSDUWLFXODUUHPHG\HLWKHUH[SUHVVO\RULPSOLFLWO\LW
LV QRW IRU WKH IHGHUDO FRXUWV WR LPSRVH RQH RQ WKH 6WDWHV

2SLQLRQRIWKH&RXUW

²S
)RU WKHLU SDUW WKH 6WDWH RI 2UHJRQ DQG WKH 8QLWHG
6WDWHV DV DPLFXV FXULDH FRQWHQG WKDW ZH ODFN DQ\ VXFK
DXWKRULW\ RYHU VWDWHFRXUW SURFHHGLQJV  7KH\ DUJXH WKDW
RXU FDVHV VXSSUHVVLQJ HYLGHQFH REWDLQHG LQ YLRODWLRQ RI
IHGHUDOVWDWXWHVDUHJURXQGHGLQRXUVXSHUYLVRU\DXWKRULW\
RYHUWKHIHGHUDOFRXUWV³DQDXWKRULW\WKDWGRHVQRWH[WHQG
WR VWDWHFRXUW SURFHHGLQJV  %ULHI IRU 5HVSRQGHQW LQ 1R
² SS² %ULHI IRU 8QLWHG 6WDWHV ² VHH
0F1DEE Y 8QLWHG 6WDWHV  86     VXS
SUHVVLQJHYLGHQFHIRUYLRODWLRQRIIHGHUDOVWDWXWHUHTXLULQJ
SHUVRQV DUUHVWHG ZLWKRXW D ZDUUDQW WR EH SURPSWO\ SUH
VHQWHG WR D MXGLFLDO RIILFHU  0DOORU\ Y 8QLWHG 6WDWHV 
86   VXSSUHVVLQJHYLGHQFHIRUYLRODWLRQRIVLPL
ODU UHTXLUHPHQW RI )HG 5XOH &ULP 3URF  D  0LOOHU Y
8QLWHG 6WDWHV  86    VXSSUHVVLQJ HYLGHQFH
REWDLQHG LQFLGHQW WR DQ DUUHVW WKDW YLRODWHG  86&
  8QOHVVUHTXLUHGWRGRVRE\WKH&RQYHQWLRQLWVHOI
WKH\ DUJXH ZH FDQQRW GLUHFW 2UHJRQ FRXUWV WR H[FOXGH
6DQFKH]/ODPDV·VWDWHPHQWVIURPKLVFULPLQDOWULDO
7R WKH H[WHQW 6DQFKH]/ODPDV DUJXHV WKDW ZH VKRXOG
LQYRNH RXU VXSHUYLVRU\ DXWKRULW\ WKH ODZ LV FOHDU ´,W LV
EH\RQG GLVSXWH WKDW ZH GR QRW KROG D VXSHUYLVRU\ SRZHU
RYHUWKHFRXUWVRIWKHVHYHUDO6WDWHVµ 'LFNHUVRQY8QLWHG
6WDWHV86  VHHDOVR6PLWKY3KLOOLSV
86   ´)HGHUDOFRXUWVKROGQRVXSHUYL
VRU\ DXWKRULW\ RYHU VWDWH MXGLFLDO SURFHHGLQJV DQG PD\
LQWHUYHQH RQO\ WR FRUUHFW ZURQJV RI FRQVWLWXWLRQDO GLPHQ
VLRQµ  7KH FDVHV RQ ZKLFK 6DQFKH]/ODPDV SULQFLSDOO\
UHOLHV DUH LQDSSOLFDEOH LQ OLJKW RI WKH OLPLWHG UHDFK RI RXU
VXSHUYLVRU\SRZHUV0DOORU\DQG0F1DEESODLQO\UHVWRQ
RXU VXSHUYLVRU\ DXWKRULW\  0DOORU\ VXSUD DW 
0F1DEE VXSUD DW   $QG ZKLOH 0LOOHU LV QRW FOHDU
DERXW LWV DXWKRULW\ IRU UHTXLULQJ VXSSUHVVLRQ ZH KDYH
XQGHUVWRRG LW WR KDYH D VLPLODU EDVLV 6HH .HU Y &DOLIRU
QLD86  
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FRQVWLWXWLRQDOYLRODWLRQV ,QSDUWLFXODUZHKDYHUXOHGWKDW
WKH &RQVWLWXWLRQ UHTXLUHV WKH H[FOXVLRQ RI HYLGHQFH RE
WDLQHGE\FHUWDLQYLRODWLRQVRIWKH)RXUWK$PHQGPHQWVHH
7D\ORU Y $ODEDPD  86     DUUHVWV LQ
YLRODWLRQ RI WKH )RXUWK $PHQGPHQW  0DSS Y 2KLR 
86  ²   XQFRQVWLWXWLRQDO VHDUFKHV DQG
VHL]XUHV  DQG FRQIHVVLRQV H[DFWHG E\ SROLFH LQ YLRODWLRQ RI
WKH ULJKW DJDLQVW FRPSHOOHG VHOILQFULPLQDWLRQ RU GXH SURF
HVVVHH'LFNHUVRQ86DW IDLOXUHWRJLYH0LUDQGD
ZDUQLQJV  3D\QH Y $UNDQVDV  86    
LQYROXQWDU\FRQIHVVLRQV 
7KHIHZFDVHVLQZKLFKZHKDYHVXSSUHVVHGHYLGHQFHIRU
VWDWXWRU\YLRODWLRQVGRQRWKHOS6DQFKH]/ODPDV,QWKRVH
FDVHVWKHH[FOXGHGHYLGHQFHDURVHGLUHFWO\RXWRIVWDWXWRU\
YLRODWLRQV WKDW LPSOLFDWHG LPSRUWDQW )RXUWK DQG )LIWK
$PHQGPHQWLQWHUHVWV 0F1DEEIRUH[DPSOHLQYROYHGWKH
VXSSUHVVLRQRILQFULPLQDWLQJVWDWHPHQWVREWDLQHGGXULQJD
SURORQJHG GHWHQWLRQ RI WKH GHIHQGDQWV LQ YLRODWLRQ RI D
VWDWXWHUHTXLULQJSHUVRQVDUUHVWHGZLWKRXWDZDUUDQWWREH
SURPSWO\SUHVHQWHGWRDMXGLFLDORIILFHU:HQRWHGWKDWWKH
VWDWXWRU\ULJKWZDVLQWHQGHGWR´DYRLGDOOWKHHYLOLPSOLFD
WLRQV RI VHFUHW LQWHUURJDWLRQ RI SHUVRQV DFFXVHG RI FULPHµ
 86 DW  DQG ODWHU VWDWHG WKDW 0F1DEE ZDV ´UH
VSRQVLYH WR WKH VDPH FRQVLGHUDWLRQV RI )LIWK $PHQGPHQW
SROLF\WKDWIDFH>G@XVDVWRWKHVWDWHVµLQ0LUDQGD
 86 DW  6LPLODUO\ LQ 0LOOHU ZH UHTXLUHG VXS
SUHVVLRQ RI HYLGHQFH WKDW ZDV WKH SURGXFW RI D VHDUFK
LQFLGHQW WR DQ XQODZIXO DUUHVW   86 DW  VHH
&DOLIRUQLDY+RGDUL'86   ´:HKDYH
ORQJ XQGHUVWRRG WKDW WKH )RXUWK $PHQGPHQW·V SURWHFWLRQ
DJDLQVW ¶XQUHDVRQDEOH  VHL]XUHV· LQFOXGHV VHL]XUH RI WKH
SHUVRQµ 
7KH YLRODWLRQ RI WKH ULJKW WR FRQVXODU QRWLILFDWLRQ LQ
FRQWUDVWLVDWEHVWUHPRWHO\FRQQHFWHGWRWKHJDWKHULQJRI
HYLGHQFH $UWLFOH  KDV QRWKLQJ ZKDWVRHYHU WR GR ZLWK
VHDUFKHV RU LQWHUURJDWLRQV  ,QGHHG $UWLFOH  GRHV QRW

2SLQLRQRIWKH&RXUW

WKURXJKODZPDNLQJRIWKHLURZQ
6DQFKH]/ODPDV DUJXHV WKDW WKH ODQJXDJH RI WKH &RQ
YHQWLRQ LPSOLFLWO\ UHTXLUHV D MXGLFLDO UHPHG\ EHFDXVH LW
VWDWHV WKDW WKH ODZV DQG UHJXODWLRQV JRYHUQLQJ WKH H[HU
FLVHRI$UWLFOHULJKWV´PXVWHQDEOHIXOOHIIHFWWREHJLYHQ
WRWKHSXUSRVHVIRUZKLFKWKHULJKWVDUHLQWHQGHGµ$UW
    867 DW  HPSKDVLV DGGHG   ,Q KLV YLHZ
DOWKRXJK ´IXOO HIIHFWµ PD\ QRW DXWRPDWLFDOO\ UHTXLUH DQ
H[FOXVLRQDU\ UXOH LW GRHV UHTXLUH DQ DSSURSULDWH MXGLFLDO
UHPHG\RIVRPHNLQG 7KHUHLVUHDVRQWRGRXEWWKLVLQWHU
SUHWDWLRQ ,Q SDUWLFXODU WKHUH LV OLWWOH LQGLFDWLRQ WKDW
RWKHU SDUWLHV WR WKH &RQYHQWLRQ KDYH LQWHUSUHWHG $UWLFOH
 WR UHTXLUH D MXGLFLDO UHPHG\ LQ WKH FRQWH[W RI FULPLQDO
SURVHFXWLRQV 6HH 'HSDUWPHQW RI 6WDWH $QVZHUV WR 4XHV
WLRQV 3RVHG E\ WKH )LUVW &LUFXLW LQ 8QLWHG 6WDWHV Y 1DL
)RRN/L1R²HWFS$² 2FW  ´:HDUH
XQDZDUHRIDQ\FRXQWU\SDUW\WRWKH>9LHQQD&RQYHQWLRQ@
WKDW SURYLGHV UHPHGLHV IRU YLRODWLRQV RI FRQVXODU QRWLILFD
WLRQWKURXJKLWVGRPHVWLFFULPLQDOMXVWLFHV\VWHPµ 
1HYHUWKHOHVV HYHQ LI 6DQFKH]/ODPDV LV FRUUHFW WKDW
$UWLFOH  LPSOLFLWO\ UHTXLUHV D MXGLFLDO UHPHG\ WKH &RQ
YHQWLRQ HTXDOO\ VWDWHV WKDW $UWLFOH  ULJKWV ´VKDOO EH
H[HUFLVHG LQ FRQIRUPLW\ ZLWK WKH ODZV DQG UHJXODWLRQV RI
WKHUHFHLYLQJ6WDWHµ $UW  867DW8QGHU
RXUGRPHVWLFODZWKHH[FOXVLRQDU\UXOHLVQRWDUHPHG\ZH
DSSO\ OLJKWO\ ´>2@XU FDVHV KDYH UHSHDWHGO\ HPSKDVL]HG
WKDW WKH UXOH·V ¶FRVWO\ WROO· XSRQ WUXWKVHHNLQJ DQG ODZ
HQIRUFHPHQW REMHFWLYHV SUHVHQWV D KLJK REVWDFOH IRU WKRVH
XUJLQJDSSOLFDWLRQRIWKHUXOHµ3HQQV\OYDQLD%GRI3URED
WLRQ DQG 3DUROH Y 6FRWW  86  ²  
%HFDXVH WKH UXOH·V VRFLDO FRVWV DUH FRQVLGHUDEOH VXSSUHV
VLRQ LV ZDUUDQWHG RQO\ ZKHUH WKH UXOH·V ´ ¶UHPHGLDO REMHF
WLYHV DUH WKRXJKW PRVW HIILFDFLRXVO\ VHUYHG· µ  8QLWHG
6WDWHV Y /HRQ  86     TXRWLQJ 8QLWHG
6WDWHVY&DODQGUD86  
:HKDYHDSSOLHGWKHH[FOXVLRQDU\UXOHSULPDULO\WRGHWHU
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HIIHFWLYHO\SURWHFWWKHLQWHUHVWVVHUYHGLQ6DQFKH]/ODPDV·
YLHZ E\ $UWLFOH   $ IRUHLJQ QDWLRQDO GHWDLQHG RQ VXVSL
FLRQRIFULPHOLNHDQ\RQHHOVHLQRXUFRXQWU\HQMR\VXQGHU
RXU V\VWHP WKH SURWHFWLRQV RI WKH 'XH 3URFHVV &ODXVH
$PRQJ RWKHU WKLQJV KH LV HQWLWOHG WR DQ DWWRUQH\ DQG LV
SURWHFWHG DJDLQVW FRPSHOOHG VHOILQFULPLQDWLRQ  6HH :RQJ
:LQJ Y 8QLWHG 6WDWHV  86     ´>$@OO
SHUVRQV ZLWKLQ WKH WHUULWRU\ RI WKH 8QLWHG 6WDWHV DUH HQWL
WOHG WR WKH SURWHFWLRQ JXDUDQWHHG E\µ WKH )LIWK DQG 6L[WK
$PHQGPHQWV  $UWLFOHDGGVOLWWOHWRWKHVH´OHJDORSWLRQVµ
DQGZHWKLQNLWXQQHFHVVDU\WRDSSO\WKHH[FOXVLRQDU\UXOH
ZKHUHRWKHUFRQVWLWXWLRQDODQGVWDWXWRU\SURWHFWLRQV³PDQ\
RI WKHP DOUHDG\ HQIRUFHG E\ WKH H[FOXVLRQDU\ UXOH³
VDIHJXDUG WKH VDPH LQWHUHVWV 6DQFKH]/ODPDV FODLPV DUH
DGYDQFHGE\$UWLFOH
)LQDOO\VXSSUHVVLRQLVQRWWKHRQO\PHDQVRIYLQGLFDWLQJ
9LHQQD &RQYHQWLRQ ULJKWV $ GHIHQGDQW FDQ UDLVH DQ
$UWLFOH  FODLP DV SDUW RI D EURDGHU FKDOOHQJH WR WKH
YROXQWDULQHVV RI KLV VWDWHPHQWV WR SROLFH  ,I KH UDLVHV DQ
$UWLFOHYLRODWLRQDWWULDODFRXUWFDQPDNHDSSURSULDWH
DFFRPPRGDWLRQV WR HQVXUH WKDW WKH GHIHQGDQW VHFXUHV WR
WKHH[WHQWSRVVLEOHWKHEHQHILWVRIFRQVXODUDVVLVWDQFH2I
FRXUVHGLSORPDWLFDYHQXHV³WKHSULPDU\PHDQVRIHQIRUF
LQJWKH&RQYHQWLRQ³DOVRUHPDLQRSHQ
,Q VXP QHLWKHU WKH 9LHQQD &RQYHQWLRQ LWVHOI QRU RXU
SUHFHGHQWV DSSO\LQJ WKH H[FOXVLRQDU\ UXOH VXSSRUW VXS
SUHVVLRQRI6DQFKH]/ODPDV·VWDWHPHQWVWRSROLFH

JXDUDQWHHGHIHQGDQWVDQ\DVVLVWDQFHDWDOO7KHSURYLVLRQ
VHFXUHV RQO\ D ULJKW RI IRUHLJQ QDWLRQDOV WR KDYH WKHLU
FRQVXODWH LQIRUPHG RI WKHLU DUUHVW RU GHWHQWLRQ³QRW WR
KDYHWKHLUFRQVXODWHLQWHUYHQHRUWRKDYHODZHQIRUFHPHQW
DXWKRULWLHV FHDVH WKHLU LQYHVWLJDWLRQ SHQGLQJ DQ\ VXFK
QRWLFH RU LQWHUYHQWLRQ ,Q PRVW FLUFXPVWDQFHV WKHUH LV
OLNHO\ WR EH OLWWOH FRQQHFWLRQ EHWZHHQ DQ $UWLFOH  YLROD
WLRQDQGHYLGHQFHRUVWDWHPHQWVREWDLQHGE\SROLFH
0RUHRYHU WKH UHDVRQV ZH RIWHQ UHTXLUH VXSSUHVVLRQ IRU
)RXUWK DQG )LIWK $PHQGPHQW YLRODWLRQV DUH HQWLUHO\
DEVHQWIURPWKHFRQVXODUQRWLILFDWLRQFRQWH[W :HUHTXLUH
H[FOXVLRQ RI FRHUFHG FRQIHVVLRQV ERWK EHFDXVH ZH GLVDS
SURYH RI VXFK FRHUFLRQ DQG EHFDXVH VXFK FRQIHVVLRQV WHQG
WR EH XQUHOLDEOH :DWNLQV Y 6RZGHUV  86  
  :HH[FOXGHWKHIUXLWVRIXQUHDVRQDEOHVHDUFKHVRQ
WKHWKHRU\WKDWZLWKRXWDVWURQJGHWHUUHQWWKHFRQVWUDLQWV
RIWKH)RXUWK$PHQGPHQWPLJKWEHWRRHDVLO\GLVUHJDUGHG
E\ ODZ HQIRUFHPHQW (ONLQV Y 8QLWHG 6WDWHV  86
   7KHVLWXDWLRQKHUHLVTXLWHGLIIHUHQW7KH
IDLOXUH WR LQIRUP D GHIHQGDQW RI KLV $UWLFOH  ULJKWV LV
XQOLNHO\ZLWKDQ\IUHTXHQF\WRSURGXFHXQUHOLDEOHFRQIHV
VLRQV $QG XQOLNH WKH VHDUFKDQGVHL]XUH FRQWH[W³ZKHUH
WKH QHHG WR REWDLQ YDOXDEOH HYLGHQFH PD\ WHPSW DXWKRUL
WLHV WR WUDQVJUHVV )RXUWK $PHQGPHQW OLPLWDWLRQV³SROLFH
ZLQ OLWWOH LI DQ\ SUDFWLFDO DGYDQWDJH IURP YLRODWLQJ $UWL
FOH  6XSSUHVVLRQ ZRXOG EH D YDVWO\ GLVSURSRUWLRQDWH
UHPHG\IRUDQ$UWLFOHYLRODWLRQ
6DQFKH]/ODPDV FRXQWHUV WKDW WKH IDLOXUH WR LQIRUP
GHIHQGDQWV RI WKHLU ULJKW WR FRQVXODU QRWLILFDWLRQ JLYHV
WKHP ´D PLVOHDGLQJO\ LQFRPSOHWH SLFWXUH RI >WKHLU@ OHJDO
RSWLRQVµ %ULHI IRU 3HWLWLRQHU LQ 1R ² S DQG
WKDWVXSSUHVVLRQZLOOJLYHDXWKRULWLHVDQLQFHQWLYHWRDELGH
E\$UWLFOH
/HDYLQJDVLGHWKHVXJJHVWLRQWKDWLWLVWKHUROHRISROLFH
JHQHUDOO\ WR DGYLVH GHIHQGDQWV RI WKHLU OHJDO RSWLRQV ZH
WKLQN RWKHU FRQVWLWXWLRQDO DQG VWDWXWRU\ UHTXLUHPHQWV

%
7KH 9LUJLQLD FRXUWV GHQLHG SHWLWLRQHU %XVWLOOR·V $UWLFOH
FODLPRQWKHJURXQGWKDWKHIDLOHGWRUDLVHLWDWWULDORU
RQGLUHFWDSSHDO 7KHJHQHUDOUXOHLQIHGHUDOKDEHDVFDVHV
LV WKDW D GHIHQGDQW ZKR IDLOV WR UDLVH D FODLP RQ GLUHFW
DSSHDO LV EDUUHG IURP UDLVLQJ WKH FODLP RQ FROODWHUDO UH
YLHZ 6HH 0DVVDUR Y 8QLWHG 6WDWHV  86  
 %RXVOH\ Y8QLWHG 6WDWHV  86  

2SLQLRQRIWKH&RXUW

2SLQLRQRIWKH&RXUW
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 ,QOLJKWRI%UHDUG·VKROGLQJ%XVWLOORIDFHVDQXSKLOO
WDVNLQDUJXLQJWKDWWKH&RQYHQWLRQUHTXLUHV6WDWHVWRVHW
DVLGHWKHLUSURFHGXUDOGHIDXOWUXOHVIRU$UWLFOHFODLPV
%XVWLOORRIIHUVWZRUHDVRQVZK\%UHDUGGRHVQRWFRQWURO
KLVFDVH +HILUVWDUJXHVWKDW%UHDUG·VKROGLQJFRQFHUQLQJ
SURFHGXUDO GHIDXOW ZDV ´XQQHFHVVDU\ WR WKH UHVXOWµ %ULHI
IRU 3HWLWLRQHU LQ 1R ² S EHFDXVH WKH SHWLWLRQHU
WKHUH FRXOG QRW GHPRQVWUDWH SUHMXGLFH IURP WKH GHIDXOW
DQGEHFDXVHLQDQ\HYHQWDVXEVHTXHQWIHGHUDOVWDWXWH³
WKH $QWLWHUURULVP DQG (IIHFWLYH 'HDWK 3HQDOW\ $FW RI
6WDW³VXSHUVHGHGDQ\ULJKWWKHSHWLWLRQHU
KDGXQGHUWKH9LHQQD&RQYHQWLRQWRKDYHKLVFODLPKHDUG
RQFROODWHUDOUHYLHZ:HILQG%XVWLOOR·VFRQWHQWLRQXQSHU
VXDVLYH 2XUUHVROXWLRQRIWKHSURFHGXUDOGHIDXOWTXHVWLRQ
LQ %UHDUG ZDV WKH SULQFLSDO UHDVRQ IRU WKH GHQLDO RI WKH
SHWLWLRQHU·VFODLPDQGWKHGLVFXVVLRQRIWKHLVVXHRFFXSLHG
WKHEXONRIRXUUHDVRQLQJ6HH86DW²,WLV
QR DQVZHU WR DUJXH DV %XVWLOOR GRHV WKDW WKH KROGLQJ LQ
%UHDUGZDV´XQQHFHVVDU\µVLPSO\EHFDXVHWKHSHWLWLRQHULQ
WKDW FDVH KDG VHYHUDO ZD\V WR ORVH 6HH 5LFKPRQG 6FUHZ
$QFKRU&RY8QLWHG6WDWHV86  
%XVWLOOR·V VHFRQG UHDVRQ LV OHVV HDVLO\ GLVPLVVHG  +H
DUJXHV WKDW VLQFH %UHDUG WKH ,&- KDV LQWHUSUHWHG WKH
9LHQQD &RQYHQWLRQ WR SUHFOXGH WKH DSSOLFDWLRQ RI SURFH
GXUDO GHIDXOW UXOHV WR $UWLFOH  FODLPV 7KH /D*UDQG
&DVH )5* Y 86   ,&-  -XGJPHQW RI
-XQH  /D*UDQG DQGWKH&DVH&RQFHUQLQJ$YHQDDQG
RWKHU 0H[LFDQ 1DWLRQDOV 0H[ Y 86   ,&- 1R
 -XGJPHQW RI 0DU   $YHQD  ZHUH EURXJKW EHIRUH
WKH ,&- E\ WKH JRYHUQPHQWV RI *HUPDQ\ DQG 0H[LFR
UHVSHFWLYHO\ RQ EHKDOI RI VHYHUDO RI WKHLU QDWLRQDOV IDFLQJ
GHDWK VHQWHQFHV LQ WKH 8QLWHG 6WDWHV  7KH IRUHLJQ JRY
HUQPHQWV FODLPHG WKDW WKHLU QDWLRQDOV KDG QRW EHHQ LQ
IRUPHGRIWKHLUULJKWWRFRQVXODUQRWLILFDWLRQ7KH\IXUWKHU
DUJXHG WKDW DSSOLFDWLRQ RI WKH SURFHGXUDO GHIDXOW UXOH WR
WKHLU QDWLRQDOV· 9LHQQD &RQYHQWLRQ FODLPV IDLOHG WR JLYH
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7KHUHLVDQH[FHSWLRQLIDGHIHQGDQWFDQGHPRQVWUDWHERWK
´FDXVHµ IRU QRW UDLVLQJ WKH FODLP DW WULDO DQG ´SUHMXGLFHµ
IURP QRW KDYLQJ GRQH VR  0DVVDUR VXSUD DW  /LNH
PDQ\6WDWHV9LUJLQLDDSSOLHVDVLPLODUUXOHLQVWDWHSRVW
FRQYLFWLRQ SURFHHGLQJV DQG GLG VR KHUH WR EDU %XVWLOOR·V
9LHQQD &RQYHQWLRQ FODLP 1RUPDOO\ LQ RXU UHYLHZ RI
VWDWHFRXUW MXGJPHQWV VXFK UXOHV FRQVWLWXWH DQ DGHTXDWH
DQG LQGHSHQGHQW VWDWHODZ JURXQG SUHYHQWLQJ XV IURP
UHYLHZLQJ WKH IHGHUDO FODLP &ROHPDQ Y 7KRPSVRQ 
86      %XVWLOOR FRQWHQGV KRZHYHU WKDW
VWDWH SURFHGXUDO GHIDXOW UXOHV FDQQRW DSSO\ WR $UWLFOH 
FODLPV +H DUJXHV WKDW WKH &RQYHQWLRQ UHTXLUHV WKDW
$UWLFOHULJKWVEHJLYHQ´ ¶IXOOHIIHFW· µDQGWKDW9LUJLQLD·V
SURFHGXUDO GHIDXOW UXOHV ´SUHYHQWHG DQ\ HIIHFW PXFK OHVV
¶IXOO HIIHFW·  IURP EHLQJ JLYHQ WRµ WKRVH ULJKWV  %ULHI IRU
3HWLWLRQHULQ1R²S
7KLVLVQRWWKHILUVWWLPHZHKDYHEHHQDVNHGWRVHWDVLGH
SURFHGXUDO GHIDXOW UXOHV IRU D 9LHQQD &RQYHQWLRQ FODLP
5HVSRQGHQW -RKQVRQ DQG WKH 8QLWHG 6WDWHV SHUVXDVLYHO\
DUJXH WKDW WKLV TXHVWLRQ LV FRQWUROOHG E\ RXU GHFLVLRQ LQ
%UHDUG Y *UHHQH  86    SHU FXULDP  ,Q
%UHDUGWKHSHWLWLRQHUIDLOHGWRUDLVHDQ$UWLFOHFODLPLQ
VWDWH FRXUW³DW WULDO RU RQ FROODWHUDO UHYLHZ³DQG WKHQ
VRXJKW WR KDYH WKH FODLP KHDUG LQ D VXEVHTXHQW IHGHUDO
KDEHDVSURFHHGLQJ ,GDW +HDUJXHGWKDW´WKH&RQ
YHQWLRQ LV WKH ¶VXSUHPH ODZ RI WKH ODQG· DQG WKXV WUXPSV
WKH SURFHGXUDO GHIDXOW GRFWULQHµ ,ELG :H UHMHFWHG WKLV
DUJXPHQW DV ´SODLQO\ LQFRUUHFWµ IRU WZR UHDVRQV  ,ELG
)LUVW ZH REVHUYHG ´LW KDV EHHQ UHFRJQL]HG LQ LQWHUQD
WLRQDO ODZ WKDW DEVHQW D FOHDU DQG H[SUHVV VWDWHPHQW WR
WKH FRQWUDU\ WKH SURFHGXUDO UXOHV RI WKH IRUXP 6WDWH
JRYHUQ WKH LPSOHPHQWDWLRQ RI WKH WUHDW\ LQ WKDW 6WDWHµ
,ELG )XUWKHUPRUHZHUHDVRQHGWKDWZKLOHWUHDW\SURWHF
WLRQV VXFK DV $UWLFOH  PD\ FRQVWLWXWH VXSUHPH IHGHUDO
ODZ WKLV LV ´QR OHVV WUXH RI SURYLVLRQV RI WKH &RQVWLWXWLRQ
LWVHOI WR ZKLFK UXOHV RI SURFHGXUDO GHIDXOW DSSO\µ  ,G DW
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 7KHGLVVHQWLQOLJKWRI/D*UDQGDQG$YHQD´ZRXOGUHDG%UHDUG 
DVQRWVD\LQJWKDWWKH&RQYHQWLRQQHYHUWUXPSVDQ\SURFHGXUDOGHIDXOW
UXOHµ 3RVW DW  RSLQLRQ RI %5(<(5 -   7KLV UHTXLUHV PRUH WKDQ
´UHDGLQJ DQ H[FHSWLRQ LQWR %UHDUG·V ODQJXDJHµ SRVW DW  DPRXQWLQJ
LQVWHDG WR RYHUUXOLQJ %UHDUG·V SODLQ KROGLQJ WKDW WKH &RQYHQWLRQ GRHV
QRWWUXPSWKHSURFHGXUDOGHIDXOWGRFWULQH:KLOHWKHDSSHDORIVXFKD
FRXUVH WR D %UHDUG GLVVHQWHU PD\ EH FOHDU VHH  86 DW 
%5(<(5-GLVVHQWLQJ ´UHVSHFWIXOFRQVLGHUDWLRQµRISUHFHGHQWVKRXOG
EHJLQDWKRPH

³³³³³³

LQFOXGHV WKH GXW\ ´WR VD\ ZKDW WKH ODZ LVµ 0DUEXU\ Y
0DGLVRQ  &UDQFK      ,I WUHDWLHV DUH WR EH
JLYHQ HIIHFW DV IHGHUDO ODZ XQGHU RXU OHJDO V\VWHP GHWHU
PLQLQJ WKHLU PHDQLQJ DV D PDWWHU RI IHGHUDO ODZ ´LV HP
SKDWLFDOO\ WKH SURYLQFH DQG GXW\ RI WKH MXGLFLDO GHSDUW
PHQWµKHDGHGE\WKH´RQHVXSUHPH&RXUWµHVWDEOLVKHGE\
WKH &RQVWLWXWLRQ ,ELG VHH DOVR :LOOLDPV Y 7D\ORU 
86 ²   RSLQLRQ RI 67(9(16-  ´$WWKH
FRUHRI>WKHMXGLFLDO@SRZHULVWKHIHGHUDOFRXUWV·LQGHSHQGHQW
UHVSRQVLELOLW\³LQGHSHQGHQW IURP LWV FRHTXDO EUDQFKHV LQ
WKH )HGHUDO *RYHUQPHQW DQG LQGHSHQGHQW IURP WKH VHSD
UDWH DXWKRULW\ RI WKH VHYHUDO 6WDWHV³WR LQWHUSUHW IHGHUDO
ODZµ ,WLVDJDLQVWWKLVEDFNJURXQGWKDWWKH8QLWHG6WDWHV
UDWLILHGDQGWKH6HQDWHJDYHLWVDGYLFHDQGFRQVHQWWRWKH
YDULRXV DJUHHPHQWV WKDW JRYHUQ UHIHUUDO RI 9LHQQD &RQ
YHQWLRQGLVSXWHVWRWKH,&-
1RWKLQJLQWKHVWUXFWXUHRUSXUSRVHRIWKH,&-VXJJHVWV
WKDWLWVLQWHUSUHWDWLRQVZHUHLQWHQGHGWREH FRQFOXVLYHRQ
RXU FRXUWV  7KH ,&-·V GHFLVLRQV KDYH ´QR ELQGLQJ IRUFH

´IXOOHIIHFWµWRWKHSXUSRVHVRIWKH&RQYHQWLRQDVUHTXLUHG
E\$UWLFOH7KH,&-DJUHHGH[SODLQLQJWKDWWKHGHIHQ
GDQWVKDG SURFHGXUDOO\GHIDXOWHGWKHLUFODLPV´EHFDXVHRI
WKH IDLOXUH RI WKH $PHULFDQ DXWKRULWLHV WR FRPSO\ ZLWK
WKHLU REOLJDWLRQ XQGHU $UWLFOH µ /D*UDQG VXSUD DW
VHHDOVR$YHQDVXSUD $SSOLFDWLRQRIWKH
SURFHGXUDO GHIDXOW UXOH LQ VXFK FLUFXPVWDQFHV WKH ,&-
UHDVRQHG ´SUHYHQWHG >FRXUWV@ IURP DWWDFKLQJ DQ\ OHJDO
VLJQLILFDQFHµ WR WKH IDFW WKDW WKH YLRODWLRQ RI $UWLFOH 
NHSW WKH IRUHLJQ JRYHUQPHQWV IURP DVVLVWLQJ LQ WKHLU QD
WLRQDOV· GHIHQVH /D*UDQG VXSUD DW   VHH DOVR
$YHQDVXSUD
%XVWLOORDUJXHVWKDW/D*UDQGDQG$YHQDZDUUDQWUHYLV
LWLQJWKHSURFHGXUDOGHIDXOWKROGLQJRI%UHDUG ,QDVLPL
ODUYHLQVHYHUDO DPLFL FRQWHQG WKDW ´WKH 8QLWHG 6WDWHV LV
REOLJDWHGWRFRPSO\ZLWKWKH&RQYHQWLRQDVLQWHUSUHWHGE\
WKH,&-µ %ULHIIRU,&-([SHUWV HPSKDVHVDGGHG :H
GLVDJUHH $OWKRXJK WKH ,&-·V LQWHUSUHWDWLRQ GHVHUYHV
´UHVSHFWIXO FRQVLGHUDWLRQµ %UHDUG VXSUD DW  ZH FRQ
FOXGH WKDW LW GRHV QRW FRPSHO XV WR UHFRQVLGHU RXU XQGHU
VWDQGLQJRIWKH&RQYHQWLRQLQ%UHDUG
8QGHU RXU &RQVWLWXWLRQ ´>W@KH MXGLFLDO 3RZHU RI WKH
8QLWHG 6WDWHVµ LV ´YHVWHG LQ RQH VXSUHPH &RXUW DQG LQ
VXFK LQIHULRU &RXUWV DV WKH &RQJUHVV PD\ IURP WLPH WR
WLPH RUGDLQ DQG HVWDEOLVKµ $UW ,,,   7KDW ´MXGLFLDO
3RZHUH[WHQG>V@WR7UHDWLHVµ,G $QGDV&KLHI
-XVWLFH 0DUVKDOO IDPRXVO\ H[SODLQHG WKDW MXGLFLDO SRZHU

 7KHGLVVHQW·VH[WHQVLYHOLVWRIORZHUFRXUWRSLQLRQVWKDWKDYH´ORRNHG
WR WKH ,&- IRU JXLGDQFHµ SRVW DW ² LV OHVV LPSUHVVLYH WKDQ ILUVW
DSSHDUV0DQ\RIWKHFLWHGRSLQLRQVPHUHO\UHIHUWRRUEULHIO\GHVFULEH
,&- GHFLVLRQV ZLWKRXW LQ DQ\ ZD\ UHO\LQJ RQ WKHP DV DXWKRULW\  6HH
HJ &RPPLWWHH RI 8QLWHG 6WDWHV &LWL]HQV /LYLQJ LQ 1LFDUDJXD Y
5HDJDQ  )G    &$'&   &RQVHUYDWLRQ /DZ
)RXQGDWLRQRI1HZ(QJODQGY6HFUHWDU\RI,QWHULRU)G
&$ 1DUHQMLY&LYLOHWWL)G &$'& 'LJJV
Y 5LFKDUGVRQ  ) G   &$'&   5RJHUV Y 6RFLHWH
,QWHUQDWLRQDOH3RXU3DUWLFLSDWLRQV,QGXVWULHOOHVHW&RPPHUFLDOHV6$
)GQ &$'&  )DK\-GLVVHQWLQJ 2WKHUVFLWH
,&- RSLQLRQV DORQJVLGH ODZ UHYLHZ DUWLFOHV IRU JHQHUDO SURSRVLWLRQV
DERXWLQWHUQDWLRQDOODZ6HHHJ0F.HVVRQ&RUSY,VODPLF5HSXEOLF
RI ,UDQ  ) G   &$'&   3ULQF] Y )HGHUDO 5HSXEOLF RI
*HUPDQ\  ) G    &$'&   :DOG - GLVVHQW
LQJ  6DGDW Y 0HUWHV  ) G   Q &$   8QLWHG
6WDWHVY3RVWDO)G &$ 0RUHRYHUDOOEXWWZR
RIWKHFLWHGGHFLVLRQVIURPWKLV&RXUWFRQFHUQWHFKQLFDOLVVXHVRIERXQG
DU\GHPDUFDWLRQ6HHSRVWDW

³³³³³³

2SLQLRQRIWKH&RXUW
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2SLQLRQRIWKH&RXUW

WULEXQDOZKRVHMXULVGLFWLRQLQWKLVDUHDLVQRORQJHUUHFRJ
QL]HGE\WKH8QLWHG6WDWHV
/D*UDQG DQG $YHQD DUH WKHUHIRUH HQWLWOHG RQO\ WR WKH
´UHVSHFWIXO FRQVLGHUDWLRQµ GXH DQ LQWHUSUHWDWLRQ RI DQ
LQWHUQDWLRQDO DJUHHPHQW E\ DQ LQWHUQDWLRQDO FRXUW
%UHDUG86DW(YHQDFFRUGLQJVXFKFRQVLGHUD
WLRQ WKH ,&-·V LQWHUSUHWDWLRQ FDQQRW RYHUFRPH WKH SODLQ
LPSRUWRI$UWLFOH$VZHH[SODLQHGLQ%UHDUGWKHSUR
FHGXUDOUXOHVRIGRPHVWLFODZ JHQHUDOO\JRYHUQWKHLPSOH
PHQWDWLRQ RI DQ LQWHUQDWLRQDO WUHDW\ ,ELG  ,Q DGGLWLRQ 
$UWLFOHPDNHVFOHDUWKDWWKHULJKWVLWSURYLGHV´VKDOOEH
H[HUFLVHG LQ FRQIRUPLW\ ZLWK WKH ODZV DQG UHJXODWLRQV RI
WKHUHFHLYLQJ6WDWHµSURYLGHGWKDW´IXOOHIIHFWEHJLYHQ
WR WKH SXUSRVHV IRU ZKLFK WKH ULJKWV DFFRUGHG XQGHU WKLV
$UWLFOH DUH LQWHQGHGµ $UW     867 DW   ,Q
WKH 8QLWHG 6WDWHV WKLV PHDQVWKDW WKH UXOH RI SURFHGXUDO
GHIDXOW³ZKLFK DSSOLHV HYHQ WR FODLPHG YLRODWLRQV RI RXU
&RQVWLWXWLRQ VHH (QJOH Y ,VDDF  86  
 ³DSSOLHVDOVRWR9LHQQD&RQYHQWLRQFODLPV %XVWL
OORSRLQWVWRQRWKLQJLQWKHGUDIWLQJKLVWRU\RI$UWLFOHRU
LQ WKH FRQWHPSRUDU\ SUDFWLFH RI RWKHU VLJQDWRULHV WKDW
XQGHUPLQHVWKLVFRQFOXVLRQ
7KH ,&- FRQFOXGHG WKDW ZKHUH D GHIHQGDQW ZDV QRW
QRWLILHG RI KLV ULJKWV XQGHU $UWLFOH  DSSOLFDWLRQ RI WKH
SURFHGXUDO GHIDXOW UXOH IDLOHG WR JLYH ´IXOO HIIHFWµ WR WKH
SXUSRVHV RI $UWLFOH  EHFDXVH LW SUHYHQWHG FRXUWV IURP
DWWDFKLQJ ´OHJDO VLJQLILFDQFHµ WR WKH $UWLFOH  YLRODWLRQ
/D*UDQG,&-DW²²7KLVUHDVRQ
LQJRYHUORRNVWKHLPSRUWDQFHRISURFHGXUDOGHIDXOWUXOHVLQ
DQDGYHUVDU\V\VWHPZKLFKUHOLHVFKLHIO\RQWKHSDUWLHVWR
UDLVH VLJQLILFDQW LVVXHV DQG SUHVHQW WKHP WR WKH FRXUWV LQ
WKH DSSURSULDWH PDQQHU DW WKH DSSURSULDWH WLPH IRU DGMX
GLFDWLRQ 6HH &DVWUR Y 8QLWHG 6WDWHV  86  
  6&$/,$ - FRQFXUULQJ LQ SDUW DQG FRQFXUULQJ LQ
MXGJPHQW  ´2XU DGYHUVDU\ V\VWHP LV GHVLJQHG DURXQG WKH
SUHPLVH WKDW WKH SDUWLHV NQRZ ZKDW LV EHVW IRU WKHP DQG

2SLQLRQRIWKH&RXUW

H[FHSWEHWZHHQWKHSDUWLHVDQGLQUHVSHFWRIWKDWSDUWLFX
ODU FDVHµ 6WDWXWH RI WKH ,QWHUQDWLRQDO &RXUW RI -XVWLFH
$UW   6WDW  76 1R    HPSKDVLV
DGGHG  $Q\ LQWHUSUHWDWLRQ RI ODZ WKH ,&- UHQGHUV LQ WKH
FRXUVHRIUHVROYLQJSDUWLFXODUGLVSXWHVLVWKXVQRWELQGLQJ
SUHFHGHQW HYHQ DV WR WKH ,&- LWVHOI WKHUH LV DFFRUGLQJO\
OLWWOH UHDVRQ WR WKLQN WKDW VXFK LQWHUSUHWDWLRQV ZHUH LQ
WHQGHGWREHFRQWUROOLQJRQRXUFRXUWV7KH,&-·VSULQFLSDO
SXUSRVH LV WR DUELWUDWH SDUWLFXODU GLVSXWHV EHWZHHQ QD
WLRQDO JRYHUQPHQWV ,G DW  ,&- LV ´WKH SULQFLSDO
MXGLFLDORUJDQRIWKH8QLWHG1DWLRQVµ VHHDOVR$UWLG
DW  ´2QO\ VWDWHV >LH FRXQWULHV@ PD\ EH SDUWLHV LQ
FDVHV EHIRUH WKH &RXUWµ   :KLOH HDFK PHPEHU RI WKH
8QLWHG1DWLRQVKDVDJUHHGWRFRPSO\ZLWKGHFLVLRQVRIWKH
,&- ´LQ DQ\ FDVH WR ZKLFK LW LV D SDUW\µ 8QLWHG 1DWLRQV
&KDUWHU$UW  6WDW761R  WKH
&KDUWHU·V SURFHGXUH IRU QRQFRPSOLDQFH³UHIHUUDO WR WKH
6HFXULW\ &RXQFLO E\ WKH DJJULHYHG VWDWH³FRQWHPSODWHV
TXLQWHVVHQWLDOO\ LQWHUQDWLRQDO UHPHGLHV $UW    LELG
,Q DGGLWLRQ ´>Z@KLOH FRXUWV LQWHUSUHW WUHDWLHV IRU WKHP
VHOYHV WKH PHDQLQJ JLYHQ WKHP E\ WKH GHSDUWPHQWV RI
JRYHUQPHQW SDUWLFXODUO\ FKDUJHG ZLWK WKHLU QHJRWLDWLRQ
DQG HQIRUFHPHQW LV JLYHQ JUHDW ZHLJKWµ .RORYUDW Y 2UH
JRQ  86      $OWKRXJK WKH 8QLWHG
6WDWHV KDV DJUHHG WR ´GLVFKDUJH LWV LQWHUQDWLRQDO REOLJD
WLRQVµ LQ KDYLQJ VWDWH FRXUWV JLYH HIIHFW WR WKH GHFLVLRQ LQ
$YHQDLWKDVQRWWDNHQWKHYLHZWKDWWKH,&-·VLQWHUSUHWD
WLRQRI$UWLFOHLVELQGLQJRQRXUFRXUWV3UHVLGHQW%XVK
0HPRUDQGXP IRU WKH $WWRUQH\ *HQHUDO )HE   
$SS WR %ULHI IRU 8QLWHG 6WDWHV DV $PLFXV &XULDH LQ
0HGHOOtQY'UHWNH271R²SD0RUH
RYHU VKRUWO\ DIWHU $YHQD WKH 8QLWHG 6WDWHV ZLWKGUHZ
IURPWKH2SWLRQDO3URWRFROFRQFHUQLQJ9LHQQD&RQYHQWLRQ
GLVSXWHV :KDWHYHU WKH HIIHFW RI $YHQD DQG /D*UDQG
EHIRUH WKLV ZLWKGUDZDO LW LV GRXEWIXO WKDW RXU FRXUWV
VKRXOG JLYH GHFLVLYH ZHLJKW WR WKH LQWHUSUHWDWLRQ RI D



&LWHDV 86BBBB  

6$1&+(=//$0$6Y25(*21



641

IDFH RI $UWLFOH  FODLPV  7KLV VZHHSV WRR EURDGO\ IRU LW
UHDGV WKH ´IXOO HIIHFWµ SURYLVR LQ D ZD\ WKDW OHDYHV OLWWOH
URRP IRU $UWLFOH ·V FOHDU LQVWUXFWLRQ WKDW $UWLFOH 
ULJKWV´VKDOOEHH[HUFLVHGLQFRQIRUPLW\ZLWKWKHODZVDQG
UHJXODWLRQVRIWKHUHFHLYLQJ6WDWHµ$UW  867
DW

DUH UHVSRQVLEOH IRU DGYDQFLQJ WKH IDFWV DQG DUJXPHQWV
HQWLWOLQJ WKHP WR UHOLHIµ   3URFHGXUDO GHIDXOW UXOHV DUH
GHVLJQHGWRHQFRXUDJHSDUWLHVWRUDLVHWKHLUFODLPVSURPSWO\
DQGWRYLQGLFDWH´WKHODZ·VLPSRUWDQWLQWHUHVWLQWKHILQDOLW\
RI MXGJPHQWVµ  0DVVDUR  86 DW   7KH FRQVH
TXHQFH RI IDLOLQJ WR UDLVH D FODLP IRU DGMXGLFDWLRQ DW WKH
SURSHU WLPH LV JHQHUDOO\ IRUIHLWXUH RI WKDW FODLP $V D
UHVXOWUXOHVVXFKDVSURFHGXUDOGHIDXOWURXWLQHO\GHQ\´OHJDO
VLJQLILFDQFHµ³LQ WKH $YHQD DQG /D*UDQG VHQVH³WR RWKHU
ZLVHYLDEOHOHJDOFODLPV
3URFHGXUDO GHIDXOW UXOHV JHQHUDOO\ WDNH RQ JUHDWHU LP
SRUWDQFHLQDQDGYHUVDU\V\VWHPVXFKDVRXUVWKDQLQWKH
VRUW RI PDJLVWUDWHGLUHFWHG LQTXLVLWRULDO OHJDO V\VWHP
FKDUDFWHULVWLF RI PDQ\ RI WKH RWKHU FRXQWULHV WKDW DUH
VLJQDWRULHV WR WKH 9LHQQD &RQYHQWLRQ ´:KDW PDNHV D
V\VWHP DGYHUVDULDO UDWKHU WKDQ LQTXLVLWRULDO LV  WKH
SUHVHQFH RI D MXGJH ZKR GRHV QRW DV DQ LQTXLVLWRU GRHV 
FRQGXFW WKH IDFWXDO DQG OHJDO LQYHVWLJDWLRQ KLPVHOI EXW
LQVWHDG GHFLGHV RQ WKH EDVLV RI IDFWV DQG DUJXPHQWV SUR
DQGFRQDGGXFHGE\WKHSDUWLHVµ0F1HLOY:LVFRQVLQ
86   Q    ,Q DQ LQTXLVLWRULDO V\VWHP WKH
IDLOXUHWRUDLVHDOHJDOHUURUFDQLQSDUWEHDWWULEXWHGWRWKH
PDJLVWUDWH DQG WKXV WR WKH VWDWH LWVHOI  ,Q RXU V\VWHP
KRZHYHU WKH UHVSRQVLELOLW\ IRU IDLOLQJ WR UDLVH DQ LVVXH
JHQHUDOO\UHVWVZLWKWKHSDUWLHVWKHPVHOYHV
7KH ,&-·V LQWHUSUHWDWLRQ RI $UWLFOH  LV LQFRQVLVWHQW
ZLWKWKHEDVLFIUDPHZRUNRIDQDGYHUVDU\V\VWHP8QGHU
WKH ,&-·V UHDGLQJ RI ´IXOO HIIHFWµ $UWLFOH  FODLPV FRXOG
WUXPS QRW RQO\ SURFHGXUDO GHIDXOW UXOHV EXW DQ\ QXPEHU
RI RWKHU UXOHV UHTXLULQJ SDUWLHV WR SUHVHQW WKHLU OHJDO
FODLPV DW WKH DSSURSULDWH WLPH IRU DGMXGLFDWLRQ ,I WKH
6WDWH·V IDLOXUH WR LQIRUP WKH GHIHQGDQW RI KLV $UWLFOH 
ULJKWVJHQHUDOO\H[FXVHVWKHGHIHQGDQW·VIDLOXUHWRFRPSO\
ZLWK UHOHYDQW SURFHGXUDO UXOHV WKHQ SUHVXPDEO\ UXOHV
VXFK DV VWDWXWHV RI OLPLWDWLRQV DQG SURKLELWLRQV DJDLQVW
ILOLQJ VXFFHVVLYH KDEHDV SHWLWLRQV PXVW DOVR \LHOG LQ WKH

 7KH GLVVHQW ZRXOG UHDG WKH ,&-·V GHFLVLRQV WR UHTXLUH WKDW SURFH
GXUDO GHIDXOW UXOHV JLYH ZD\ RQO\ ZKHUH ´WKH 6WDWH LV XQZLOOLQJ WR
SURYLGH VRPH RWKHU HIIHFWLYH UHPHG\ IRU H[DPSOH LI WKH ODZ\HU DFWV
LQFRPSHWHQWO\LQUHVSHFWWR&RQYHQWLRQULJKWVRIZKLFKWKHODZ\HUZDV
DZDUH DQLQHIIHFWLYHDVVLVWDQFHRIFRXQVHOFODLPµ3RVWDW RSLQLRQ
RI %5(<(5-   %XW ERWK /D*UDQG DQG $YHQD LQGLFDWH WKDW WKH DYDLO
DELOLW\RIDFODLPRILQHIIHFWLYHDVVLVWDQFHRIFRXQVHOLVQRWDQDGHTXDWH
UHPHG\ IRU DQ $UWLFOH  YLRODWLRQ  6HH /D*UDQG &DVH ) 5 * Y
86   ,&-    -XGJPHQW RI -XQH   UHTXLULQJ
VXVSHQVLRQRIVWDWHSURFHGXUDOGHIDXOWUXOHHYHQWKRXJK´8QLWHG6WDWHV
FRXUWV FRXOG DQG GLG H[DPLQH WKH SURIHVVLRQDO FRPSHWHQFH RI FRXQVHO
DVVLJQHG WR WKH LQGLJHQW /D*UDQGV E\ UHIHUHQFH WR 8QLWHG 6WDWHV
FRQVWLWXWLRQDO VWDQGDUGVµ  VHH DOVR &DVH &RQFHUQLQJ $YHQD DQG RWKHU
0H[LFDQ 1DWLRQDOV 0H[ Y 86   ,&- 1R   -XGJ
PHQWRI0DU 
7R WKH H[WHQW WKH GLVVHQW VXJJHVWV WKDW WKH ,&-·V GHFLVLRQV FRXOG EH
UHDG WR SUHYHQW DSSOLFDWLRQ RI SURFHGXUDO GHIDXOW UXOHV ZKHUH D GHIHQ
GDQW·VDWWRUQH\LVXQDZDUHRI$UWLFOHVHHSRVWDW² RSLQLRQRI
%5(<(5 -  WKLV LQWHUSUHWDWLRQ RI WKH &RQYHQWLRQ LV LQ VKDUS FRQIOLFW
ZLWKWKHUROHRIFRXQVHOLQRXUV\VWHP´$WWRUQH\LJQRUDQFHRULQDGYHU
WHQFH LV QRW ¶FDXVH· EHFDXVH WKH DWWRUQH\ LV WKH SHWLWLRQHU·V DJHQW ZKHQ
DFWLQJRUIDLOLQJWRDFWLQIXUWKHUDQFHRIWKHOLWLJDWLRQDQGWKHSHWLWLRQHU
PXVW¶EHDUWKHULVNRIDWWRUQH\HUURU· µ&ROHPDQY7KRPSVRQ86
    TXRWLQJ 0XUUD\ Y &DUULHU  86    
8QGHURXUV\VWHPDQDWWRUQH\·VODFNRINQRZOHGJHGRHVQRWH[FXVHWKH
GHIHQGDQW·V GHIDXOW XQOHVV WKH DWWRUQH\·V RYHUDOO UHSUHVHQWDWLRQ IDOOV
EHORZZKDWLVUHTXLUHGE\WKH6L[WK$PHQGPHQW,QDQ\HYHQW%XVWLOOR
KLPVHOIGRHVQRWDUJXHWKDWWKHDSSOLFDELOLW\RISURFHGXUDOGHIDXOWUXOHV
KLQJHVRQZKHWKHUDIRUHLJQQDWLRQDO·VDWWRUQH\ZDVDZDUHRI$UWLFOH
6HH %ULHI IRU 3HWLWLRQHU LQ 1R ² S ´>$@ ODZ\HU PD\ QRW
FRQVLVWHQWZLWKWKHSXUSRVHVRI$UWLFOHXQLODWHUDOO\IRUIHLWDIRUHLJQ
QDWLRQDO·V RSSRUWXQLW\ WR FRPPXQLFDWH ZLWK KLV FRQVXODWHµ   ,Q IDFW
%XVWLOOR KDV FRQFHGHG WKDW KLV ´DWWRUQH\ DW WULDO ZDV DZDUH RI KLV
FOLHQW·V ULJKWV XQGHU WKH 9LHQQD &RQYHQWLRQµ  $SS LQ 1R ²
SQ

³³³³³³
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ULJKWVHYHQLIWKHOHJDOVLJQLILFDQFHRIWKDWIDFWHOXGHVKLP
)LQDOO\ UHO\LQJ RQ 0DVVDUR Y 8QLWHG 6WDWHV  86
 %XVWLOOR DUJXHV WKDW $UWLFOH  FODLPV ´DUH PRVW DS
SURSULDWHO\UDLVHGSRVWWULDORURQFROODWHUDOUHYLHZµ%ULHI
IRU 3HWLWLRQHU LQ 1R ² S  0DVVDUR KHOG WKDW
FODLPV RI LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO PD\ EH UDLVHG
IRUWKHILUVWWLPHLQDSURFHHGLQJXQGHU86&
7KDW GHFLVLRQ KRZHYHU LQYROYHG WKH TXHVWLRQ RI WKH
SURSHU IRUXP IRU IHGHUDO KDEHDV FODLPV  %XVWLOOR E\ FRQ
WUDVWDVNVXVWRUHTXLUHWKH6WDWHVWRKHDU9LHQQD&RQYHQ
WLRQFODLPVUDLVHGIRUWKHILUVWWLPHLQVWDWHSRVWFRQYLFWLRQ
SURFHHGLQJV *LYHQWKDWWKH&RQYHQWLRQLWVHOILPSRVHVQR
VXFK UHTXLUHPHQW ZH GR QRW SHUFHLYH DQ\ JURXQGV IRU XV
WR UHYLVH VWDWH SURFHGXUDO UXOHV LQ WKLV IDVKLRQ  6HH
'LFNHUVRQVXSUDDW
:HWKHUHIRUHFRQFOXGHDVZHGLGLQ%UHDUGWKDWFODLPV
XQGHU $UWLFOH  RI WKH 9LHQQD &RQYHQWLRQ PD\ EH VXE
MHFWHG WR WKH VDPH SURFHGXUDO GHIDXOW UXOHV WKDW DSSO\
JHQHUDOO\WRRWKHUIHGHUDOODZFODLPV

0XFKDV6DQFKH]/ODPDVFDQQRWVKRZWKDWVXSSUHVVLRQ
LV DQ DSSURSULDWH UHPHG\ IRU $UWLFOH  YLRODWLRQV XQGHU
GRPHVWLF ODZ SULQFLSOHV VR WRR %XVWLOOR FDQQRW VKRZ WKDW
QRUPDOO\ DSSOLFDEOH SURFHGXUDO GHIDXOW UXOHV VKRXOG EH
VXVSHQGHG LQ OLJKW RI WKH W\SH RI ULJKW KH FODLPV ,Q WKLV
UHJDUG D FRPSDULVRQ RI $UWLFOH  DQG D VXVSHFW·V ULJKWV
XQGHU 0LUDQGD GLVSRVHV RI %XVWLOOR·V FODLP  %XVWLOOR FRQ
WHQGVWKDW DSSO\LQJSURFHGXUDOGHIDXOWUXOHVWR$UWLFOH
ULJKWVGHQLHVVXFKULJKWV´IXOOHIIHFWµEHFDXVHWKHYLRODWLRQ
LWVHOI³LH WKH IDLOXUH WR LQIRUP GHIHQGDQWV RI WKHLU ULJKW
WR FRQVXODU QRWLILFDWLRQ³SUHYHQWV WKHP IURP EHFRPLQJ
DZDUH RI WKHLU $UWLFOH  ULJKWV DQG DVVHUWLQJ WKHP DW
WULDO 2IFRXUVHSUHFLVHO\WKHVDPHWKLQJLVWUXHRIULJKWV
XQGHU 0LUDQGD 3ROLFH DUH UHTXLUHG WR DGYLVH VXVSHFWV
WKDW WKH\ KDYH D ULJKW WR UHPDLQ VLOHQW DQG D ULJKW WR DQ
DWWRUQH\ 6HH 0LUDQGD  86 DW  VHH DOVR
'LFNHUVRQ  86 DW   ,I SROLFH GR QRW JLYH VXFK
ZDUQLQJVDQGFRXQVHOIDLOVWRREMHFWLWLVHTXDOO\WUXHWKDW
DVXVSHFWPD\QRWEH´DZDUHKHHYHQKDGVXFKULJKWVXQWLO
ZHOODIWHUKLVWULDOKDGFRQFOXGHGµ%ULHIIRU3HWLWLRQHULQ
1R²S1HYHUWKHOHVVLWLVZHOOHVWDEOLVKHGWKDW
ZKHUHDGHIHQGDQWIDLOVWRUDLVHD0LUDQGDFODLPDWWULDO
SURFHGXUDO GHIDXOW UXOHV PD\ EDU KLP IURP UDLVLQJ WKH
FODLP LQ D VXEVHTXHQW SRVWFRQYLFWLRQ SURFHHGLQJ  :DLQ
ZULJKWY6\NHV86  
%XVWLOOR UHVSRQGV WKDW DQ $UWLFOH  FODLP PRUH FORVHO\
UHVHPEOHVDFODLPXQGHU%UDG\Y0DU\ODQG86
  WKDW WKH SURVHFXWLRQ IDLOHG WR GLVFORVH H[FXOSDWRU\
HYLGHQFH³D W\SH RI FODLP WKDW RIWHQ FDQ EH DVVHUWHG IRU
WKH ILUVW WLPH RQO\ LQ SRVWFRQYLFWLRQ SURFHHGLQJV  6HH
8QLWHG6WDWHVY'RPLQJXH]%HQLWH]86Q
  7KHDQDORJ\LVLQDSW,QWKHFDVHRID%UDG\FODLP
LW LV LPSRVVLEOH IRU WKH GHIHQGDQW WR NQRZ DV D IDFWXDO
PDWWHU WKDW D YLRODWLRQ KDV RFFXUUHG EHIRUH WKH H[FXOSD
WRU\HYLGHQFHLVGLVFORVHG%\FRQWUDVWDGHIHQGDQWLVZHOO
DZDUHRIWKHIDFWWKDWKHZDVQRWLQIRUPHGRIKLV$UWLFOH
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Held: Neither Avena nor the President’s Memorandum constitutes directly enforceable federal law that pre-empts state limitations on the
filing of successive habeas petitions. Pp. 8–37.

In the Case Concerning Avena and Other Mexican Nationals (Mex. v.
U. S.), 2004 I. C. J. 12 (Avena), the International Court of Justice
(ICJ) held that the United States had violated Article 36(1)(b) of the
Vienna Convention on Consular Relations (Vienna Convention or
Convention) by failing to inform 51 named Mexican nationals, including petitioner Medellín, of their Vienna Convention rights. The ICJ
found that those named individuals were entitled to review and reconsideration of their U. S. state-court convictions and sentences regardless of their failure to comply with generally applicable state
rules governing challenges to criminal convictions. In SanchezLlamas v. Oregon, 548 U. S. 331—issued after Avena but involving
individuals who were not named in the Avena judgment—this Court
held, contrary to the ICJ’s determination, that the Convention did
not preclude the application of state default rules. The President
then issued a memorandum (President’s Memorandum or Memorandum) stating that the United States would “discharge its international obligations” under Avena “by having State courts give effect to
the decision.”
Relying on Avena and the President’s Memorandum, Medellín filed
a second Texas state-court habeas application challenging his state
capital murder conviction and death sentence on the ground that he
had not been informed of his Vienna Convention rights. The Texas
Court of Criminal Appeals dismissed Medellín’s application as an
abuse of the writ, concluding that neither Avena nor the President’s
Memorandum was binding federal law that could displace the State’s
limitations on filing successive habeas applications.
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(Slip Opinion)
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1. The Avena judgment is not directly enforceable as domestic law
in state court. Pp. 8–27.
(a) While a treaty may constitute an international commitment,
it is not binding domestic law unless Congress has enacted statutes
implementing it or the treaty itself conveys an intention that it be
“self-executing” and is ratified on that basis. See, e.g., Foster v. Neilson, 2 Pet. 253, 314. The Avena judgment creates an international
law obligation on the part of the United States, but it is not automatically binding domestic law because none of the relevant treaty
sources—the Optional Protocol, the U. N. Charter, or the ICJ Statute—creates binding federal law in the absence of implementing legislation, and no such legislation has been enacted.
The most natural reading of the Optional Protocol is that it is a
bare grant of jurisdiction. The Protocol says nothing about the effect
of an ICJ decision, does not commit signatories to comply therewith,
and is silent as to any enforcement mechanism. The obligation to
comply with ICJ judgments is derived from Article 94 of the U. N.
Charter, which provides that “[e]ach . . . Member . . . undertakes to
comply with the [ICJ’s] decision . . . in any case to which it is a
party.” The phrase “undertakes to comply” is simply a commitment
by member states to take future action through their political
branches. That language does not indicate that the Senate, in ratifying the Optional Protocol, intended to vest ICJ decisions with immediate legal effect in domestic courts.
This reading is confirmed by Article 94(2)—the enforcement provision—which provides the sole remedy for noncompliance: referral to
the U. N. Security Council by an aggrieved state. The provision of an
express diplomatic rather than judicial remedy is itself evidence that
ICJ judgments were not meant to be enforceable in domestic courts.
See Sanchez-Llamas, 548 U. S., at 347. Even this “quintessentially
international remed[y],” id., at 355, is not absolute. It requires a Security Council resolution, and the President and Senate were undoubtedly aware that the United States retained the unqualified
right to exercise its veto of any such resolution. Medellín’s construction would eliminate the option of noncompliance contemplated by
Article 94(2), undermining the ability of the political branches to determine whether and how to comply with an ICJ judgment.
The ICJ Statute, by limiting disputes to those involving nations,
not individuals, and by specifying that ICJ decisions have no binding
force except between those nations, provides further evidence that
the Avena judgment does not automatically constitute federal law enforceable in U. S. courts. Medellín, an individual, cannot be considered a party to the Avena decision. Finally, the United States’ interpretation of a treaty “is entitled to great weight,” Sumitomo Shoji
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America, Inc. v. Avagliano, 457 U. S., at 184–185, and the Executive
Branch has unfailingly adhered to its view that the relevant treaties
do not create domestically enforceable federal law. Pp. 8–17.
(b) The foregoing interpretive approach—parsing a treaty’s text
to determine if it is self-executing—is hardly novel. This Court has
long looked to the language of a treaty to determine whether the
President who negotiated it and the Senate that ratified it intended
for the treaty to automatically create domestically enforceable federal
law. See, e.g., Foster, supra. Pp. 18–20.
(c) The Court’s conclusion that Avena does not by itself constitute
binding federal law is confirmed by the “postratification understanding” of signatory countries. See Zicherman v. Korean Air Lines Co.,
516 U. S. 217, 226. There are currently 47 nations that are parties to
the Optional Protocol and 171 nations that are parties to the Vienna
Convention. Yet neither Medellín nor his amici have identified a
single nation that treats ICJ judgments as binding in domestic
courts. The lack of any basis for supposing that any other country
would treat ICJ judgments as directly enforceable as a matter of
its domestic law strongly suggests that the treaty should not be so
viewed in our courts. See Sanchez-Llamas, 548 U. S., at 343–344,
and n. 3.
The Court’s conclusion is further supported by general principles of
interpretation. Given that the forum state’s procedural rules govern
a treaty’s implementation absent a clear and express statement to
the contrary, see e.g., id., at 351, one would expect the ratifying parties to the relevant treaties to have clearly stated any intent to give
ICJ judgments such effect. There is no statement in the Optional
Protocol, the U. N. Charter, or the ICJ Statute that supports this notion. Moreover, the consequences of Medellín’s argument give pause:
neither Texas nor this Court may look behind an ICJ decision and
quarrel with its reasoning or result, despite this Court’s holding in
Sanchez-Llamas that “[n]othing in the [ICJ’s] structure or purpose
. . . suggests that its interpretations were intended to be conclusive
on our courts.” id., at 354. Pp. 20–24.
(d) The Court’s holding does not call into question the ordinary
enforcement of foreign judgments. An agreement to abide by the result of an international adjudication can be a treaty obligation like
any other, so long as the agreement is consistent with the Constitution. In addition, Congress is up to the task of implementing nonself-executing treaties, even those involving complex commercial disputes. Medellín contends that domestic courts generally give effect to
foreign judgments, but the judgment Medellín asks us to enforce is
hardly typical: It would enjoin the operation of state law and force
the State to take action to “review and reconside[r]” his case. Foreign
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judgments awarding injunctive relief against private parties, let
alone sovereign States, “are not generally entitled to enforcement.”
Restatement (Third) of Foreign Relations Law of the United States
§481, Comment b, p. 595 (1986). Pp. 24–27.
2. The President’s Memorandum does not independently require
the States to provide review and reconsideration of the claims of the
51 Mexican nationals named in Avena without regard to state procedural default rules. Pp. 27–37.
(a) The President seeks to vindicate plainly compelling interests
in ensuring the reciprocal observance of the Vienna Convention, protecting relations with foreign governments, and demonstrating commitment to the role of international law. But those interests do not
allow the Court to set aside first principles. The President’s authority to act, as with the exercise of any governmental power, “must
stem either from an act of Congress or from the Constitution itself.”
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 585.
Justice Jackson’s familiar tripartite scheme provides the accepted
framework for evaluating executive action in this area. First,
“[w]hen the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all
that he possesses in his own right plus all that Congress can delegate.” Youngstown, 343 U. S., at 635 (Jackson, J., concurring). Second, “[w]hen the President acts in absence of either a congressional
grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress
may have concurrent authority, or in which its distribution is uncertain.” Id., at 637. In such a circumstance, Presidential authority can
derive support from “congressional inertia, indifference or quiescence.” Ibid. Finally, “[w]hen the President takes measures incompatible with the expressed or implied will of Congress, his power is at
its lowest ebb,” and the Court can sustain his actions “only by disabling the Congress from acting upon the subject.” Id., at 637–638.
Pp. 28–29.
(b) The United States marshals two principal arguments in favor
of the President’s authority to establish binding rules of decision that
preempt contrary state law. The United States argues that the relevant treaties give the President the authority to implement the
Avena judgment and that Congress has acquiesced in the exercise of
such authority. The United States also relies upon an “independent”
international dispute-resolution power. We find these arguments, as
well as Medellín’s additional argument that the President’s Memorandum is a valid exercise of his “Take Care” power, unpersuasive.
Pp. 29–37.
(i) The United States maintains that the President’s Memo-
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randum is implicitly authorized by the Optional Protocol and the
U. N. Charter. But the responsibility for transforming an international obligation arising from a non-self-executing treaty into domestic law falls to Congress, not the Executive. Foster, 2 Pet., at 315. It
is a fundamental constitutional principle that “ ‘[t]he power to make
the necessary laws is in Congress; the power to execute in the President.’ ” Hamdan v. Rumsfeld, 548 U. S. 557, 591. A non-selfexecuting treaty, by definition, is one that was ratified with the understanding that it is not to have domestic effect of its own force.
That understanding precludes the assertion that Congress has implicitly authorized the President—acting on his own—to achieve precisely the same result. Accordingly, the President’s Memorandum
does not fall within the first category of the Youngstown framework.
Indeed, because the non-self-executing character of the relevant treaties not only refutes the notion that the ratifying parties vested the
President with the authority to unilaterally make treaty obligations
binding on domestic courts, but also implicitly prohibits him from doing so, the President’s assertion of authority is within Youngstown’s
third category, not the first or even the second.
The United States maintains that congressional acquiescence requires that the President’s Memorandum be given effect as domestic
law. But such acquiescence is pertinent when the President’s action
falls within the second Youngstown category, not the third. In any
event, congressional acquiescence does not exist here. Congress’ failure to act following the President’s resolution of prior ICJ controversies does not demonstrate acquiescence because in none of those prior
controversies did the President assert the authority to transform an
international obligation into domestic law and thereby displace state
law. The United States’ reliance on the President’s “related” statutory responsibilities and on his “established role” in litigating foreign
policy concerns is also misplaced. The President’s statutory authorization to represent the United States before the U. N., the ICJ, and
the U. N. Security Council speaks to his international responsibilities, not to any unilateral authority to create domestic law.
The combination of a non-self-executing treaty and the lack of implementing legislation does not preclude the President from acting to
comply with an international treaty obligation by other means, so
long as those means are consistent with the Constitution. But the
President may not rely upon a non-self-executing treaty to establish
binding rules of decision that pre-empt contrary state law. Pp. 30–
35.
(ii) The United States also claims that—independent of the
United States’ treaty obligations—the Memorandum is a valid exercise of the President’s foreign affairs authority to resolve claims dis-
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putes. See, e.g., American Ins. Assn. v. Garamendi, 539 U. S. 396,
415. This Court’s claims-settlement cases involve a narrow set of circumstances: the making of executive agreements to settle civil claims
between American citizens and foreign governments or foreign nationals. They are based on the view that “a systematic, unbroken,
executive practice, long pursued to the knowledge of the Congress
and never before questioned,” can “raise a presumption that the [action] had been [taken] in pursuance of its consent.” Dames & Moore
v. Regan, 453 U. S. 654, 668. But “[p]ast practice does not, by itself,
create power.” Ibid. The President’s Memorandum—a directive issued to state courts that would compel those courts to reopen final
criminal judgments and set aside neutrally applicable state laws—is
not supported by a “particularly longstanding practice.” The Executive’s limited authority to settle international claims disputes pursuant to an executive agreement cannot stretch so far. Pp. 35–37.
(iii) Medellín’s argument that the President’s Memorandum is
a valid exercise of his power to “Take Care” that the laws be faithfully executed, U. S. Const., Art. II, §3, fails because the ICJ’s decision in Avena is not domestic law. P. 37.
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ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and ALITO, JJ., joined. STEVENS, J., filed an opinion
concurring in the judgment. BREYER, J., filed a dissenting opinion, in
which SOUTER and GINSBURG, JJ., joined.

223 S. W. 3d 315, affirmed.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.
The International Court of Justice (ICJ), located in the
Hague, is a tribunal established pursuant to the United
Nations Charter to adjudicate disputes between member
states. In the Case Concerning Avena and Other Mexican
Nationals (Mex. v. U. S.), 2004 I. C. J. 12 (Judgment of
Mar. 31) (Avena), that tribunal considered a claim brought
by Mexico against the United States. The ICJ held that,
based on violations of the Vienna Convention, 51 named
Mexican nationals were entitled to review and reconsideration of their state-court convictions and sentences in
the United States. This was so regardless of any forfeiture
of the right to raise Vienna Convention claims because of a
failure to comply with generally applicable state rules
governing challenges to criminal convictions.
In Sanchez-Llamas v. Oregon, 548 U. S. 331 (2006)—
issued after Avena but involving individuals who were not
named in the Avena judgment—we held that, contrary to
the ICJ’s determination, the Vienna Convention did not
preclude the application of state default rules. After the
Avena decision, President George W. Bush determined,

[March 25, 2008]
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A
In 1969, the United States, upon the advice and consent
of the Senate, ratified the Vienna Convention on Consular
Relations (Vienna Convention or Convention), Apr. 24,
1963, [1970] 21 U. S. T. 77, T. I. A. S. No. 6820, and the
Optional Protocol Concerning the Compulsory Settlement
of Disputes to the Vienna Convention (Optional Protocol or
Protocol), Apr. 24, 1963, [1970] 21 U. S. T. 325, T. I. A. S.
No. 6820. The preamble to the Convention provides that

through a Memorandum to the Attorney General (Feb. 28,
2005), App. to Pet. for Cert. 187a (Memorandum or President’s Memorandum), that the United States would “discharge its international obligations” under Avena “by
having State courts give effect to the decision.”
Petitioner José Ernesto Medellín, who had been convicted and sentenced in Texas state court for murder, is
one of the 51 Mexican nationals named in the Avena decision. Relying on the ICJ’s decision and the President’s
Memorandum, Medellín filed an application for a writ of
habeas corpus in state court. The Texas Court of Criminal
Appeals dismissed Medellín’s application as an abuse of
the writ under state law, given Medellín’s failure to raise
his Vienna Convention claim in a timely manner under
state law. We granted certiorari to decide two questions.
First, is the ICJ’s judgment in Avena directly enforceable
as domestic law in a state court in the United States?
Second, does the President’s Memorandum independently
require the States to provide review and reconsideration of
the claims of the 51 Mexican nationals named in Avena
without regard to state procedural default rules? We
conclude that neither Avena nor the President’s Memorandum constitutes directly enforceable federal law that
pre-empts state limitations on the filing of successive
habeas petitions. We therefore affirm the decision below.

MEDELLIN v. TEXAS

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
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that corrections may be made before the preliminary print goes to press.
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B
Petitioner José Ernesto Medellín, a Mexican national,
has lived in the United States since preschool. A member
of the “Black and Whites” gang, Medellín was convicted of
capital murder and sentenced to death in Texas for the
gang rape and brutal murders of two Houston teenagers.
On June 24, 1993, 14-year-old Jennifer Ertman and 16year-old Elizabeth Pena were walking home when they
encountered Medellín and several fellow gang members.
Medellín attempted to engage Elizabeth in conversation.
When she tried to run, petitioner threw her to the ground.
Jennifer was grabbed by other gang members when she, in
response to her friend’s cries, ran back to help. The gang
members raped both girls for over an hour. Then, to prevent their victims from identifying them, Medellín and his
fellow gang members murdered the girls and discarded

36(2), ibid., or it may consent specifically to jurisdiction
over a particular category of cases or disputes pursuant to
a separate treaty, Art. 36(1), ibid. The United States
originally consented to the general jurisdiction of the ICJ
when it filed a declaration recognizing compulsory jurisdiction under Art. 36(2) in 1946. The United States withdrew from general ICJ jurisdiction in 1985. See U. S.
Dept. of State Letter and Statement Concerning Termination of Acceptance of ICJ Compulsory Jurisdiction (Oct. 7,
1985), reprinted in 24 I. L. M. 1742 (1985). By ratifying
the Optional Protocol to the Vienna Convention, the
United States consented to the specific jurisdiction of the
ICJ with respect to claims arising out of the Vienna Convention. On March 7, 2005, subsequent to the ICJ’s judgment in Avena, the United States gave notice of withdrawal from the Optional Protocol to the Vienna
Convention. Letter from Condoleezza Rice, Secretary of
State, to Kofi A. Annan, Secretary-General of the United
Nations.
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its purpose is to “contribute to the development of friendly
relations among nations.” 21 U. S. T., at 79; SanchezLlamas, supra, at 337. Toward that end, Article 36 of the
Convention was drafted to “facilitat[e] the exercise of
consular functions.” Art. 36(1), 21 U. S. T., at 100. It
provides that if a person detained by a foreign country “so
requests, the competent authorities of the receiving State
shall, without delay, inform the consular post of the sending State” of such detention, and “inform the [detainee] of
his righ[t]” to request assistance from the consul of his
own state. Art. 36(1)(b), id., at 101.
The Optional Protocol provides a venue for the resolution of disputes arising out of the interpretation or application of the Vienna Convention. Art. I, 21 U. S. T., at
326. Under the Protocol, such disputes “shall lie within
the compulsory jurisdiction of the International Court of
Justice” and “may accordingly be brought before the [ICJ]
. . . by any party to the dispute being a Party to the present Protocol.” Ibid.
The ICJ is “the principal judicial organ of the United
Nations.” United Nations Charter, Art. 92, 59 Stat. 1051,
T. S. No. 993 (1945). It was established in 1945 pursuant
to the United Nations Charter. The ICJ Statute—annexed
to the U. N. Charter—provides the organizational framework and governing procedures for cases brought before
the ICJ. Statute of the International Court of Justice (ICJ
Statute), 59 Stat. 1055, T. S. No. 993 (1945).
Under Article 94(1) of the U. N. Charter, “[e]ach Member of the United Nations undertakes to comply with the
decision of the [ICJ] in any case to which it is a party.” 59
Stat. 1051. The ICJ’s jurisdiction in any particular case,
however, is dependent upon the consent of the parties.
See Art. 36, 59 Stat. 1060. The ICJ Statute delineates two
ways in which a nation may consent to ICJ jurisdiction: It
may consent generally to jurisdiction on any question
arising under a treaty or general international law, Art.
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1 The requirement of Article 36(1)(b) of the Vienna Convention that
the detaining state notify the detainee’s consulate “without delay” is
satisfied, according to the ICJ, where notice is provided within three
working days. Avena, 2004 I. C. J. 12, 52, ¶97 (Judgment of Mar. 31).
See Sanchez-Llamas v. Oregon, 548 U. S. 331, 362 (2006) (GINSBURG, J.,
concurring in judgment). Here, Medellín confessed within three hours
of his arrest—before there could be a violation of his Vienna Convention
right to consulate notification. App. to Brief for Respondent 32–36. In
a second state habeas application, Medellín sought to expand his claim
of prejudice by contending that the State’s noncompliance with the
Vienna Convention deprived him of assistance in developing mitigation
evidence during the capital phase of his trial. This argument, however,
was likely waived: Medellín had the assistance of consulate counsel

——————

during the preparation of his first application for state postconviction
relief, yet failed to raise this argument at that time. See Application
for Writ of Habeas Corpus in Ex parte Medellín, No. 675430–A (Tex.
Crim. App.), pp. 25–31. In light of our disposition of this case, we need
not consider whether Medellín was prejudiced in any way by the
violation of his Vienna Convention rights.

——————

Appeals affirmed. Id., at 64–65.
Medellín then filed a habeas petition in Federal District
Court. The District Court denied relief, holding that
Medellín’s Vienna Convention claim was procedurally
defaulted and that Medellín had failed to show prejudice
arising from the Vienna Convention violation.
See
Medellín v. Cockrell, Civ. Action No. H–01–4078 (SD Tex.,
June 26, 2003), App. to Brief for Respondent 86–92.
While Medellín’s application for a certificate of appealability was pending in the Fifth Circuit, the ICJ issued its
decision in Avena. The ICJ held that the United States
had violated Article 36(1)(b) of the Vienna Convention by
failing to inform the 51 named Mexican nationals, including Medellín, of their Vienna Convention rights. 2004
I. C. J., at 53–55. In the ICJ’s determination, the United
States was obligated “to provide, by means of its own
choosing, review and reconsideration of the convictions
and sentences of the [affected] Mexican nationals.” Id., at
72. The ICJ indicated that such review was required
without regard to state procedural default rules. Id., at
56–57.
The Fifth Circuit denied a certificate of appealability.
Medellín v. Dretke, 371 F. 3d 270, 281 (2004). The court
concluded that the Vienna Convention did not confer
individually enforceable rights. Id., at 280. The court
further ruled that it was in any event bound by this
Court’s decision in Breard v. Greene, 523 U. S. 371, 375
(1998) (per curiam), which held that Vienna Convention
claims are subject to procedural default rules, rather than
by the ICJ’s contrary decision in Avena. 371 F. 3d, at 280.
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their bodies in a wooded area. Medellín was personally
responsible for strangling at least one of the girls with her
own shoelace.
Medellín was arrested at approximately 4 a.m. on June
29, 1993. A few hours later, between 5:54 and 7:23 a.m.,
Medellín was given Miranda warnings; he then signed a
written waiver and gave a detailed written confession.
App. to Brief for Respondent 32–36. Local law enforcement officers did not, however, inform Medellín of his
Vienna Convention right to notify the Mexican consulate
of his detention. Brief for Petitioner 6–7. Medellín was
convicted of capital murder and sentenced to death; his
conviction and sentence were affirmed on appeal. Medellín v. State, No. 71,997 (Tex. Crim. App., May 16, 1997),
App. to Brief for Respondent 2–31.
Medellín first raised his Vienna Convention claim in his
first application for state postconviction relief. The state
trial court held that the claim was procedurally defaulted
because Medellín had failed to raise it at trial or on direct
review. The trial court also rejected the Vienna Convention claim on the merits, finding that Medellín had
“fail[ed] to show that any non-notification of the Mexican
authorities impacted on the validity of his conviction or
punishment.” Id., at 62.1 The Texas Court of Criminal
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II
Medellín first contends that the ICJ’s judgment in
Avena constitutes a “binding” obligation on the state and

Medellín, relying on the President’s Memorandum and
the ICJ’s decision in Avena, filed a second application for
habeas relief in state court. Ex parte Medellín, 223 S. W.
3d 315, 322–323 (Tex. Crim. App. 2006). Because the
state-court proceedings might have provided Medellín
with the review and reconsideration he requested, and
because his claim for federal relief might otherwise have
been barred, we dismissed his petition for certiorari as
improvidently granted. Medellín I, supra, at 664.
The Texas Court of Criminal Appeals subsequently
dismissed Medellín’s second state habeas application as an
abuse of the writ. 223 S. W. 3d, at 352. In the court’s
view, neither the Avena decision nor the President’s
Memorandum was “binding federal law” that could displace the State’s limitations on the filing of successive
habeas applications. Ibid. We again granted certiorari.
550 U. S. ___ (2007).

I have determined, pursuant to the authority vested
in me as President by the Constitution and the laws of
the United States of America, that the United States
will discharge its international obligations under the
decision of the International Court of Justice in
[Avena], by having State courts give effect to the decision in accordance with general principles of comity in
cases filed by the 51 Mexican nationals addressed in
that decision. App. to Pet. for Cert. 187a.

federal courts of the United States. He argues that “by
virtue of the Supremacy Clause, the treaties requiring
compliance with the Avena judgment are already the ‘Law
of the Land’ by which all state and federal courts in this
country are ‘bound.’ ” Reply Brief for Petitioner 1. Accordingly, Medellín argues, Avena is a binding federal rule of
decision that pre-empts contrary state limitations on
successive habeas petitions.
No one disputes that the Avena decision—a decision
that flows from the treaties through which the United
States submitted to ICJ jurisdiction with respect to Vienna Convention disputes—constitutes an international
law obligation on the part of the United States. But not
all international law obligations automatically constitute
binding federal law enforceable in United States courts.
The question we confront here is whether the Avena
judgment has automatic domestic legal effect such that the
judgment of its own force applies in state and federal
courts.
This Court has long recognized the distinction between
treaties that automatically have effect as domestic law,
and those that—while they constitute international law
commitments—do not by themselves function as binding
federal law. The distinction was well explained by Chief
Justice Marshall’s opinion in Foster v. Neilson, 2 Pet. 253,
315 (1829), overruled on other grounds, United States v.
Percheman, 7 Pet. 51 (1833), which held that a treaty is
“equivalent to an act of the legislature,” and hence selfexecuting, when it “operates of itself without the aid of
any legislative provision.” Foster, supra, at 314. When, in
contrast, “[treaty] stipulations are not self-executing they
can only be enforced pursuant to legislation to carry them
into effect.” Whitney v. Robertson, 124 U. S. 190, 194
(1888). In sum, while treaties “may comprise international commitments . . . they are not domestic law unless
Congress has either enacted implementing statutes or the
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This Court granted certiorari. Medellín v. Dretke, 544
U. S. 660, 661 (2005) (per curiam) (Medellín I). Before we
heard oral argument, however, President George W. Bush
issued his Memorandum to the United States Attorney
General, providing:
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2 The label “self-executing” has on occasion been used to convey different meanings. What we mean by “self-executing” is that the treaty
has automatic domestic effect as federal law upon ratification. Conversely, a “non-self-executing” treaty does not by itself give rise to
domestically enforceable federal law. Whether such a treaty has
domestic effect depends upon implementing legislation passed by
Congress.
3 Even when treaties are self-executing in the sense that they create
federal law, the background presumption is that “[i]nternational
agreements, even those directly benefiting private persons, generally do
not create private rights or provide for a private cause of action in
domestic courts.” 2 Restatement (Third) of Foreign Relations Law of
the United States §907, Comment a, p. 395 (1986) (hereinafter Restatement). Accordingly, a number of the Courts of Appeals have
presumed that treaties do not create privately enforceable rights in the
absence of express language to the contrary. See, e.g., United States v.
Emuegbunam, 268 F. 3d 377, 389 (CA6 2001); United States v. Jimenez-

——————

Nava, 243 F. 3d 192, 195 (CA5 2001); United States v. Li, 206 F. 3d 56,
60–61 (CA1 2000) (en banc); Goldstar (Panama) S. A. v. United States,
967 F. 2d 965, 968 (CA4 1992); Canadian Transp. Co. v. United States,
663 F. 2d 1081, 1092 (CADC 1980); Mannington Mills, Inc. v. Congoleum Corp., 595 F. 2d 1287, 1298 (CA3 1979).
4 The question is whether the Avena judgment has binding effect in
domestic courts under the Optional Protocol, ICJ Statute, and U. N.
Charter. Consequently, it is unnecessary to resolve whether the
Vienna Convention is itself “self-executing” or whether it grants
Medellín individually enforceable rights. See Reply Brief for Petitioner
5 (disclaiming reliance on the Vienna Convention). As in SanchezLlamas, 548 U. S., at 342–343, we thus assume, without deciding, that
Article 36 grants foreign nationals “an individually enforceable right to
request that their consular officers be notified of their detention, and an
accompanying right to be informed by authorities of the availability of
consular notification.”

——————

A
The interpretation of a treaty, like the interpretation of
a statute, begins with its text. Air France v. Saks, 470
U. S. 392, 396–397 (1985). Because a treaty ratified by
the United States is “an agreement among sovereign
powers,” we have also considered as “aids to its interpretation” the negotiation and drafting history of the treaty as
well as “the postratification understanding” of signatory
nations. Zicherman v. Korean Air Lines Co., 516 U. S.
217, 226 (1996); see also United States v. Stuart, 489 U. S.
353, 365–366 (1989); Choctaw Nation v. United States, 318

Medellín and his amici nonetheless contend that the
Optional Protocol, United Nations Charter, and ICJ Statute supply the “relevant obligation” to give the Avena
judgment binding effect in the domestic courts of the
United States. Reply Brief for Petitioner 5–6.4 Because
none of these treaty sources creates binding federal law in
the absence of implementing legislation, and because it is
uncontested that no such legislation exists, we conclude
that the Avena judgment is not automatically binding
domestic law.
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treaty itself conveys an intention that it be ‘self-executing’
and is ratified on these terms.” Igartúa-De La Rosa v.
United States, 417 F. 3d 145, 150 (CA1 2005) (en banc)
(Boudin, C. J.).2
A treaty is, of course, “primarily a compact between
independent nations.” Head Money Cases, 112 U. S. 580,
598 (1884). It ordinarily “depends for the enforcement of
its provisions on the interest and the honor of the governments which are parties to it.” Ibid.; see also The Federalist No. 33, p. 207 (J. Cooke ed. 1961) (A. Hamilton) (comparing laws that individuals are “bound to observe” as “the
supreme law of the land” with “a mere treaty, dependent
on the good faith of the parties”). “If these [interests] fail,
its infraction becomes the subject of international negotiations and reclamations . . . . It is obvious that with all this
the judicial courts have nothing to do and can give no
redress.” Head Money Cases, supra, at 598. Only “[i]f the
treaty contains stipulations which are self-executing, that
is, require no legislation to make them operative, [will]
they have the force and effect of a legislative enactment.”
Whitney, supra, at 194.3
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5 We do not read “undertakes” to mean that “ ‘ “[t]he United States . . .
shall be at liberty to make respecting th[e] matter, such laws as they
think proper.” ’ ” Post, at 17–18 (BREYER, J., dissenting) (quoting Todok
v. Union State Bank of Harvard, 281 U. S. 449, 453, 454 (1930) (holding
that a treaty with Norway did not “operat[e] to override the law of

——————

of the United Nations undertakes to comply with the decision of the [ICJ] in any case to which it is a party.” 59
Stat. 1051 (emphasis added). The Executive Branch
contends that the phrase “undertakes to comply” is not “an
acknowledgement that an ICJ decision will have immediate legal effect in the courts of U. N. members,” but rather
“a commitment on the part of U. N. Members to take
future action through their political branches to comply
with an ICJ decision.” Brief for United States as Amicus
Curiae in Medellín I, O. T. 2004, No. 04–5928, p. 34.
We agree with this construction of Article 94. The
Article is not a directive to domestic courts. It does not
provide that the United States “shall” or “must” comply
with an ICJ decision, nor indicate that the Senate that
ratified the U. N. Charter intended to vest ICJ decisions
with immediate legal effect in domestic courts. Instead,
“[t]he words of Article 94 . . . call upon governments to
take certain action.” Committee of United States Citizens
Living in Nicaragua v. Reagan, 859 F. 2d 929, 938 (CADC
1988) (quoting Diggs v. Richardson, 555 F. 2d 848, 851
(CADC 1976); internal quotation marks omitted). See also
Foster, 2 Pet., at 314, 315 (holding a treaty non-selfexecuting because its text—“ ‘all . . . grants of land . . .
shall be ratified and confirmed’ ”—did not “act directly on
the grants” but rather “pledge[d] the faith of the United
States to pass acts which shall ratify and confirm them”).
In other words, the U. N. Charter reads like “a compact
between independent nations” that “depends for the enforcement of its provisions on the interest and the honor of
the governments which are parties to it.” Head Money
Cases, 112 U. S., at 598.5
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U. S. 423, 431–432 (1943).
As a signatory to the Optional Protocol, the United
States agreed to submit disputes arising out of the Vienna
Convention to the ICJ. The Protocol provides: “Disputes
arising out of the interpretation or application of the
[Vienna] Convention shall lie within the compulsory jurisdiction of the International Court of Justice.” Art. I, 21
U. S. T., at 326. Of course, submitting to jurisdiction and
agreeing to be bound are two different things. A party
could, for example, agree to compulsory nonbinding arbitration. Such an agreement would require the party to
appear before the arbitral tribunal without obligating the
party to treat the tribunal’s decision as binding. See, e.g.,
North American Free Trade Agreement, U. S.-Can.-Mex.,
Art. 2018(1), Dec. 17, 1992, 32 I. L. M. 605, 697 (1993)
(“On receipt of the final report of [the arbitral panel requested by a Party to the agreement], the disputing Parties shall agree on the resolution of the dispute, which
normally shall conform with the determinations and recommendations of the panel”).
The most natural reading of the Optional Protocol is as
a bare grant of jurisdiction.
It provides only that
“[d]isputes arising out of the interpretation or application
of the [Vienna] Convention shall lie within the compulsory
jurisdiction of the International Court of Justice” and
“may accordingly be brought before the [ICJ] . . . by any
party to the dispute being a Party to the present Protocol.”
Art. I, 21 U. S. T., at 326. The Protocol says nothing about
the effect of an ICJ decision and does not itself commit
signatories to comply with an ICJ judgment. The Protocol
is similarly silent as to any enforcement mechanism.
The obligation on the part of signatory nations to comply
with ICJ judgments derives not from the Optional Protocol, but rather from Article 94 of the United Nations Charter—the provision that specifically addresses the effect of
ICJ decisions. Article 94(1) provides that “[e]ach Member
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[Nebraska] as to the disposition of homestead property”)). Whether or
not the United States “undertakes” to comply with a treaty says nothing about what laws it may enact. The United States is always “at
liberty to make . . . such laws as [it] think[s] proper.” Id., at 453.
Indeed, a later-in-time federal statute supersedes inconsistent treaty
provisions. See, e.g., Cook v. United States, 288 U. S. 102, 119–120
(1933). Rather, the “undertakes to comply” language confirms that
further action to give effect to an ICJ judgment was contemplated,
contrary to the dissent’s position that such judgments constitute
directly enforceable federal law, without more. See also post, at 1–3
(STEVENS, J., concurring in judgment).
6 Article 94(2) provides in full: “If any party to a case fails to perform
the obligations incumbent upon it under a judgment rendered by the
Court, the other party may have recourse to the Security Council,
which may, if it deems necessary, make recommendations or decide
upon measures to be taken to give effect to the judgment.” 59 Stat.
1051.

——————

See, e.g., The Charter of the United Nations for the Maintenance of International Peace and Security: Hearings
before the Senate Committee on Foreign Relations, 79th
Cong., 1st Sess., 124–125 (1945) (“[I]f a state fails to perform its obligations under a judgment of the [ICJ], the
other party may have recourse to the Security Council”);
id., at 286 (statement of Leo Paslovsky, Special Assistant
to the Secretary of State for International Organizations
and Security Affairs) (“[W]hen the Court has rendered a
judgment and one of the parties refuses to accept it, then
the dispute becomes political rather than legal. It is as a
political dispute that the matter is referred to the Security
Council”); A Resolution Proposing Acceptance of Compulsory Jurisdiction of International Court of Justice: Hearings on S. Res. 196 before the Subcommittee of the Senate
Committee on Foreign Relations, 79th Cong., 2d Sess., 142
(1946) (statement of Charles Fahy, State Dept. Legal
Adviser) (while parties that accept ICJ jurisdiction have “a
moral obligation” to comply with ICJ decisions, Article
94(2) provides the exclusive means of enforcement).
If ICJ judgments were instead regarded as automatically enforceable domestic law, they would be immediately
and directly binding on state and federal courts pursuant
to the Supremacy Clause. Mexico or the ICJ would have
no need to proceed to the Security Council to enforce the
judgment in this case. Noncompliance with an ICJ judgment through exercise of the Security Council veto—
always regarded as an option by the Executive and ratifying Senate during and after consideration of the U. N.
Charter, Optional Protocol, and ICJ Statute—would no
longer be a viable alternative. There would be nothing to
veto. In light of the U. N. Charter’s remedial scheme,
there is no reason to believe that the President and Senate
signed up for such a result.
In sum, Medellín’s view that ICJ decisions are automatically enforceable as domestic law is fatally under-
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The remainder of Article 94 confirms that the U. N.
Charter does not contemplate the automatic enforceability
of ICJ decisions in domestic courts.6 Article 94(2)—the
enforcement provision—provides the sole remedy for
noncompliance: referral to the United Nations Security
Council by an aggrieved state. 59 Stat. 1051.
The U. N. Charter’s provision of an express diplomatic—
that is, nonjudicial—remedy is itself evidence that ICJ
judgments were not meant to be enforceable in domestic
courts. See Sanchez-Llamas, 548 U. S., at 347. And even
this “quintessentially international remed[y],” id., at 355,
is not absolute. First, the Security Council must “dee[m]
necessary” the issuance of a recommendation or measure
to effectuate the judgment. Art. 94(2), 59 Stat. 1051.
Second, as the President and Senate were undoubtedly
aware in subscribing to the U. N. Charter and Optional
Protocol, the United States retained the unqualified right
to exercise its veto of any Security Council resolution.
This was the understanding of the Executive Branch
when the President agreed to the U. N. Charter and the
declaration accepting general compulsory ICJ jurisdiction.
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7 Medellín alters this language in his brief to provide that the ICJ
Statute makes the Avena judgment binding “in respect of [his] particular case.” Brief for Petitioner 22 (internal quotation marks omitted).
Medellín does not and cannot have a case before the ICJ under the
terms of the ICJ Statute.

——————

dissent concludes that the ICJ judgment is binding federal law
based in large part on its belief that the Vienna Convention overrides
contrary state procedural rules. See post, at 19–20, 20–21, 23. But not
even Medellín relies on the Convention. See Reply Brief for Petitioner
5 (disclaiming reliance). For good reason: Such reliance is foreclosed by
the decision of this Court in Sanchez-Llamas, 548 U. S., at 351 (holding
that the Convention does not preclude the application of state procedural bars); see also id., at 363 (GINSBURG, J., concurring in judgment).
There is no basis for relitigating the issue. Further, to rely on the
Convention would elide the distinction between a treaty—negotiated by
the President and signed by Congress—and a judgment rendered
pursuant to those treaties.

8 The

——————

dissent does not explain how Medellín, an individual, can
be a party to the ICJ proceeding.
Medellín argues that because the Avena case involves
him, it is clear that he—and the 50 other Mexican nationals named in the Avena decision—should be regarded as
parties to the Avena judgment. Brief for Petitioner 21–22.
But cases before the ICJ are often precipitated by disputes
involving particular persons or entities, disputes that a
nation elects to take up as its own. See, e.g., Case Concerning the Barcelona Traction, Light & Power Co. (Belg.
v. Spain), 1970 I. C. J. 3 (Judgment of Feb. 5) (claim
brought by Belgium on behalf of Belgian nationals and
shareholders); Case Concerning the Protection of French
Nationals and Protected Persons in Egypt (Fr. v. Egypt),
1950 I. C. J. 59 (Order of Mar. 29) (claim brought by
France on behalf of French nationals and protected persons in Egypt); Anglo-Iranian Oil Co. Case (U. K. v. Iran),
1952 I. C. J. 93, 112 (Judgment of July 22) (claim brought
by the United Kingdom on behalf of the Anglo-Iranian Oil
Company). That has never been understood to alter the
express and established rules that only nation-states may
be parties before the ICJ, Art. 34, 59 Stat. 1059, and—
contrary to the position of the dissent, post, at 23—that
ICJ judgments are binding only between those parties,
Art. 59, id., at 1062.8
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mined by the enforcement structure established by Article
94. His construction would eliminate the option of noncompliance contemplated by Article 94(2), undermining
the ability of the political branches to determine whether
and how to comply with an ICJ judgment. Those sensitive
foreign policy decisions would instead be transferred to
state and federal courts charged with applying an ICJ
judgment directly as domestic law. And those courts
would not be empowered to decide whether to comply with
the judgment—again, always regarded as an option by the
political branches—any more than courts may consider
whether to comply with any other species of domestic law.
This result would be particularly anomalous in light of the
principle that “[t]he conduct of the foreign relations of our
Government is committed by the Constitution to the Executive and Legislative—‘the political’—Departments.”
Oetjen v. Central Leather Co., 246 U. S. 297, 302 (1918).
The ICJ Statute, incorporated into the U. N. Charter,
provides further evidence that the ICJ’s judgment in
Avena does not automatically constitute federal law judicially enforceable in United States courts. Art. 59, 59
Stat. 1062. To begin with, the ICJ’s “principal purpose” is
said to be to “arbitrate particular disputes between national governments.” Sanchez-Llamas, supra, at 355
(citing 59 Stat. 1055). Accordingly, the ICJ can hear
disputes only between nations, not individuals. Art. 34(1),
59 Stat. 1059 (“Only states [i.e., countries] may be parties
in cases before the [ICJ]”). More important, Article 59 of
the statute provides that “[t]he decision of the [ICJ] has no
binding force except between the parties and in respect of
that particular case.” Id., at 1062 (emphasis added).7 The
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interpreting our treaty obligations, we also consider the views of
the ICJ itself, “giv[ing] respectful consideration to the interpretation of
an international treaty rendered by an international court with jurisdiction to interpret [the treaty].” Breard v. Greene, 523 U. S. 371, 375
(1998) (per curiam); see Sanchez-Llamas, supra, at 355–356. It is not
clear whether that principle would apply when the question is the
binding force of ICJ judgments themselves, rather than the substantive
scope of a treaty the ICJ must interpret in resolving disputes. Cf.
Phillips Petroleum Co. v. Shutts, 472 U. S. 797, 805 (1985) (“[A] court
adjudicating a dispute may not be able to predetermine the res judicata
effect of its own judgment”); 18 C. Wright, A. Miller, & E. Cooper,
Federal Practice and Procedure §4405, p. 82 (2d ed. 2002) (“The first
court does not get to dictate to other courts the preclusion consequences
of its own judgment”). In any event, nothing suggests that the ICJ
views its judgments as automatically enforceable in the domestic courts
of signatory nations. The Avena judgment itself directs the United
States to provide review and reconsideration of the affected convictions
and sentences “by means of its own choosing.” 2004 I. C. J., at 72
(emphasis added). This language, as well as the ICJ’s mere suggestion
that the “judicial process” is best suited to provide such review, id., at
65–66, confirm that domestic enforceability in court is not part and
parcel of an ICJ judgment.

9 In

——————

B
The dissent faults our analysis because it “looks for the
wrong thing (explicit textual expression about selfexecution) using the wrong standard (clarity) in the wrong
place (the treaty language).” Post, at 26. Given our obligation to interpret treaty provisions to determine whether
they are self-executing, we have to confess that we do
think it rather important to look to the treaty language to
see what it has to say about the issue. That is after all
what the Senate looks to in deciding whether to approve
the treaty.
The interpretive approach employed by the Court today—resorting to the text—is hardly novel. In two early
cases involving an 1819 land-grant treaty between Spain
and the United States, Chief Justice Marshall found the
language of the treaty dispositive. In Foster, after distinguishing between self-executing treaties (those “equivalent to an act of the legislature”) and non-self-executing
treaties (those “the legislature must execute”), Chief Justice Marshall held that the 1819 treaty was non-selfexecuting. 2 Pet., at 314. Four years later, the Supreme
Court considered another claim under the same treaty,
but concluded that the treaty was self-executing. See
Percheman, 7 Pet., at 87. The reason was not because the
treaty was sometimes self-executing and sometimes not,
but because “the language of” the Spanish translation
(brought to the Court’s attention for the first time) indicated the parties’ intent to ratify and confirm the landgrant “by force of the instrument itself.” Id., at 89.
As against this time-honored textual approach, the
dissent proposes a multifactor, judgment-by-judgment
analysis that would “jettiso[n] relative predictability for
the open-ended rough-and-tumble of factors.” Jerome B.
Grubart, Inc. v. Great Lakes Dredge & Dock Co., 513 U. S.
527, 547 (1995). The dissent’s novel approach to deciding
which (or, more accurately, when) treaties give rise to
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It is, moreover, well settled that the United States’
interpretation of a treaty “is entitled to great weight.”
Sumitomo Shoji America, Inc. v. Avagliano, 457 U. S. 176,
184–185 (1982); see also El Al Israel Airlines, Ltd. v. Tsui
Yuan Tseng, 525 U. S. 155, 168 (1999). The Executive
Branch has unfailingly adhered to its view that the relevant treaties do not create domestically enforceable federal law. See Brief for United States as Amicus Curiae 4,
27–29.9
The pertinent international agreements, therefore, do
not provide for implementation of ICJ judgments through
direct enforcement in domestic courts, and “where a treaty
does not provide a particular remedy, either expressly or
implicitly, it is not for the federal courts to impose one on
the States through lawmaking of their own.” SanchezLlamas, 548 U. S., at 347.
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10 The best that the ICJ experts as amici curiae can come up with is
the contention that local Moroccan courts have referred to ICJ judgments as “dispositive.” Brief for ICJ Experts as Amici Curiae 20, n. 31.
Even the ICJ experts do not cite a case so holding, and Moroccan

——————

C
Our conclusion that Avena does not by itself constitute
binding federal law is confirmed by the “postratification
understanding” of signatory nations. See Zicherman, 516
U. S., at 226. There are currently 47 nations that are
parties to the Optional Protocol and 171 nations that are
parties to the Vienna Convention. Yet neither Medellín
nor his amici have identified a single nation that treats
ICJ judgments as binding in domestic courts.10 In deter-

negotiate and sign international agreements.
In this case, the dissent—for a grab bag of no less than
seven reasons—would tell us that this particular ICJ
judgment is federal law. Post, at 13–27. That is no sort of
guidance. Nor is it any answer to say that the federal
courts will diligently police international agreements and
enforce the decisions of international tribunals only when
they should be enforced. Ibid. The point of a non-selfexecuting treaty is that it “addresses itself to the political,
not the judicial department; and the legislature must
execute the contract before it can become a rule for the
Court.” Foster, supra, at 314 (emphasis added); Whitney,
124 U. S., at 195. See also Foster, supra, at 307 (“The
judiciary is not that department of the government, to
which the assertion of its interests against foreign powers
is confided”). The dissent’s contrary approach would
assign to the courts—not the political branches—the
primary role in deciding when and how international
agreements will be enforced. To read a treaty so that it
sometimes has the effect of domestic law and sometimes
does not is tantamount to vesting with the judiciary the
power not only to interpret but also to create the law.
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directly enforceable federal law is arrestingly indeterminate. Treaty language is barely probative. Post, at 12–13
(“[T]he absence or presence of language in a treaty about a
provision’s self-execution proves nothing at all”). Determining whether treaties themselves create federal law is
sometimes committed to the political branches and sometimes to the judiciary. Post, at 13. Of those committed to
the judiciary, the courts pick and choose which shall be
binding United States law—trumping not only state but
other federal law as well—and which shall not. Post, at
13–27. They do this on the basis of a multifactor, “contextspecific” inquiry. Post, at 13. Even then, the same treaty
sometimes gives rise to United States law and sometimes
does not, again depending on an ad hoc judicial assessment. Post, at 13–27.
Our Framers established a careful set of procedures that
must be followed before federal law can be created under
the Constitution—vesting that decision in the political
branches, subject to checks and balances. U. S. Const.,
Art. I, §7. They also recognized that treaties could create
federal law, but again through the political branches, with
the President making the treaty and the Senate approving
it. Art. II, §2. The dissent’s understanding of the treaty
route, depending on an ad hoc judgment of the judiciary
without looking to the treaty language—the very language
negotiated by the President and approved by the Senate—
cannot readily be ascribed to those same Framers.
The dissent’s approach risks the United States’ involvement in international agreements. It is hard to
believe that the United States would enter into treaties
that are sometimes enforceable and sometimes not. Such
a treaty would be the equivalent of writing a blank check
to the judiciary. Senators could never be quite sure what
the treaties on which they were voting meant. Only a
judge could say for sure and only at some future date.
This uncertainty could hobble the United States’ efforts to

20
Opinion of the Court

19

Opinion of the Court

Cite as: 552 U. S. ____ (2008)

657

practice is at best inconsistent, for at least one local Moroccan court has
held that ICJ judgments are not binding as a matter of municipal law.
See, e.g., Mackay Radio & Tel. Co. v. Lal-La Fatma Bent si Mohamed el
Khadar, [1954] 21 Int’l L. Rep. 136 (Tangier, Ct. App. Int’l Trib.)
(holding that ICJ decisions are not binding on Morocco’s domestic
courts); see also “Socobel” v. Greek State, [1951] 18 Int’l L. Rep. 3 (Belg.,
Trib. Civ. de Bruxelles) (holding that judgments of the ICJ’s predecessor, the Permanent Court of International Justice, were not domestically enforceable).

——————

and quarrel with its reasoning or result. (We already
know, from Sanchez-Llamas, that this Court disagrees
with both the reasoning and result in Avena.) Medellín’s
interpretation would allow ICJ judgments to override
otherwise binding state law; there is nothing in his logic
that would exempt contrary federal law from the same
fate. See, e.g., Cook v. United States, 288 U. S. 102, 119
(1933) (later-in-time self-executing treaty supersedes a
federal statute if there is a conflict). And there is nothing
to prevent the ICJ from ordering state courts to annul
criminal convictions and sentences, for any reason deemed
sufficient by the ICJ. Indeed, that is precisely the relief
Mexico requested. Avena, 2004 I. C. J., at 58–59.
Even the dissent flinches at reading the relevant treaties to give rise to self-executing ICJ judgments in all
cases. It admits that “Congress is unlikely to authorize
automatic judicial enforceability of all ICJ judgments, for
that could include some politically sensitive judgments
and others better suited for enforcement by other
branches.” Post, at 24. Our point precisely. But the
lesson to draw from that insight is hardly that the judiciary should decide which judgments are politically sensitive and which are not.
In short, and as we observed in Sanchez-Llamas,
“[n]othing in the structure or purpose of the ICJ suggests
that its interpretations were intended to be conclusive on
our courts.” 548 U. S., at 354. Given that holding, it is
difficult to see how that same structure and purpose can
establish, as Medellín argues, that judgments of the ICJ
nonetheless were intended to be conclusive on our courts.
A judgment is binding only if there is a rule of law that
makes it so. And the question whether ICJ judgments can
bind domestic courts depends upon the same analysis
undertaken in Sanchez-Llamas and set forth above.
Our prior decisions identified by the dissent as holding a
number of treaties to be self-executing, see post, at 8–9,
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mining that the Vienna Convention did not require certain
relief in United States courts in Sanchez-Llamas, we
found it pertinent that the requested relief would not be
available under the treaty in any other signatory country.
See 548 U. S., at 343–344, and n. 3. So too here the lack of
any basis for supposing that any other country would treat
ICJ judgments as directly enforceable as a matter of its
domestic law strongly suggests that the treaty should not
be so viewed in our courts.
Our conclusion is further supported by general principles of interpretation. To begin with, we reiterated in
Sanchez-Llamas what we held in Breard, that “ ‘absent a
clear and express statement to the contrary, the procedural rules of the forum State govern the implementation
of the treaty in that State.’ ” 548 U. S., at 351 (quoting
Breard, 523 U. S., at 375). Given that ICJ judgments may
interfere with state procedural rules, one would expect the
ratifying parties to the relevant treaties to have clearly
stated their intent to give those judgments domestic effect,
if they had so intended. Here there is no statement in the
Optional Protocol, the U. N. Charter, or the ICJ Statute
that supports the notion that ICJ judgments displace state
procedural rules.
Moreover, the consequences of Medellín’s argument give
pause. An ICJ judgment, the argument goes, is not only
binding domestic law but is also unassailable. As a result,
neither Texas nor this Court may look behind a judgment
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11 The other case Medellín cites for the proposition that the judgments of international courts are binding, La Abra Silver Mining Co. v.
United States, 175 U. S. 423 (1899), and the cases he cites for the
proposition that this Court has routinely enforced treaties under which
foreign nationals have asserted rights, similarly stand only for the
principle that the terms of a treaty govern its enforcement. See Reply
Brief for Petitioner 4, 5, n. 2. In each case, this Court first interpreted
the treaty prior to finding it domestically enforceable. See, e.g., United
States v. Rauscher, 119 U. S. 407, 422–423 (1886) (holding that the
treaty required extradition only for specified offenses); Hopkirk v. Bell,
3 Cranch 454, 458 (1806) (holding that the treaty of peace between
Great Britain and the United States prevented the operation of a state
statute of limitations on British debts).

——————

D
Our holding does not call into question the ordinary
enforcement of foreign judgments or international arbitral
agreements. Indeed, we agree with Medellín that, as a
general matter, “an agreement to abide by the result” of
an international adjudication—or what he really means,
an agreement to give the result of such adjudication domestic legal effect—can be a treaty obligation like any
other, so long as the agreement is consistent with the
Constitution. See Brief for Petitioner 20. The point is
that the particular treaty obligations on which Medellín
relies do not of their own force create domestic law.
The dissent worries that our decision casts doubt on
some 70-odd treaties under which the United States has
agreed to submit disputes to the ICJ according to “roughly
similar” provisions. See post, at 4, 16–17. Again, under
our established precedent, some treaties are self-executing
and some are not, depending on the treaty. That the
judgment of an international tribunal might not automatically become domestic law hardly means the underlying
treaty is “useless.” See post, at 17; cf. post, at 11 (describing the British system in which treaties “virtually always
requir[e] parliamentary legislation”). Such judgments
would still constitute international obligations, the proper
subject of political and diplomatic negotiations. See Head
Money Cases, 112 U. S., at 598. And Congress could elect
to give them wholesale effect (rather than the judgmentby-judgment approach hypothesized by the dissent, post,
at 24) through implementing legislation, as it regularly
has. See, e.g., Foreign Affairs Reform and Restructuring
Act of 1998, Pub. L. 105–277, div. G, §2242, 112 Stat.
2681–822, note following 8 U. S. C. §1231 (directing the
“appropriate agencies” to “prescribe regulations to implement the obligations of the United States under Article 3”
of the Convention Against Torture and Other Forms of
Cruel, Inhuman or Degrading Treatment or Punishment);
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Appendix A, stand only for the unremarkable proposition
that some international agreements are self-executing and
others are not. It is well settled that the “[i]nterpretation
of [a treaty] . . . must, of course, begin with the language of
the Treaty itself.” Sumitomo Shoji America, Inc., 457
U. S., at 180. As a result, we have held treaties to be selfexecuting when the textual provisions indicate that the
President and Senate intended for the agreement to have
domestic effect.
Medellín and the dissent cite Comegys v. Vasse, 1 Pet.
193 (1828), for the proposition that the judgments of international tribunals are automatically binding on domestic courts. See post, at 9; Reply Brief for Petitioner 2; Brief
for Petitioner 19–20. That case, of course, involved a
different treaty than the ones at issue here; it stands only
for the modest principle that the terms of a treaty control
the outcome of a case.11 We do not suggest that treaties
can never afford binding domestic effect to international
tribunal judgments—only that the U. N. Charter, the
Optional Protocol, and the ICJ Statute do not do so. And
whether the treaties underlying a judgment are selfexecuting so that the judgment is directly enforceable as
domestic law in our courts is, of course, a matter for this
Court to decide. See Sanchez-Llamas, supra, at 353–354.
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this Court has rarely had occasion to find a treaty non-selfexecuting is not all that surprising. See post, at 8 (BREYER, J., dissenting). To begin with, the Courts of Appeals have regularly done so. See,
e.g., Pierre v. Gonzales, 502 F. 3d 109, 119–120 (CA2 2007) (holding
that the United Nations Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment is non-selfexecuting); Singh v. Ashcroft, 398 F. 3d 396, 404, n. 3 (CA6 2005)
(same); Beazley v. Johnson, 242 F. 3d 248, 267 (CA5 2001) (holding that
the International Covenant on Civil and Political Rights is non-selfexecuting). Further, as noted, Congress has not hesitated to pass
implementing legislation for treaties that in its view require such
legislation.

12 That

——————

tions imposed by such an award shall be enforced and
shall be given the same full faith and credit as if the
award were a final judgment of a court of general jurisdiction of one of the several States”); 9 U. S C. §§201–208
(“The [U. N.] Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June 10, 1958, shall be
enforced in United States courts in accordance with this
chapter,” §201). Such language demonstrates that Congress knows how to accord domestic effect to international
obligations when it desires such a result.12
Further, Medellín frames his argument as though giving
the Avena judgment binding effect in domestic courts
simply conforms to the proposition that domestic courts
generally give effect to foreign judgments. But Medellín
does not ask us to enforce a foreign-court judgment settling a typical commercial or property dispute. See, e.g.,
Hilton v. Guyot, 159 U. S. 113 (1895); United States v.
Arredondo, 6 Pet. 691 (1832); see also Uniform Foreign
Money-Judgments Recognition Act §1(2), 13 U. L. A., pt. 2,
p. 44 (2002) (“ ‘[F]oreign judgment’ means any judgment of
a foreign state granting or denying recovery of a sum of
money”). Rather, Medellín argues that the Avena judgment has the effect of enjoining the operation of state law.
What is more, on Medellín’s view, the judgment would
force the State to take action to “review and reconside[r]”
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see also infra, at 25–26 (listing examples of legislation
implementing international obligations).
Further, that an ICJ judgment may not be automatically enforceable in domestic courts does not mean the
particular underlying treaty is not. Indeed, we have held
that a number of the “Friendship, Commerce, and Navigation” Treaties cited by the dissent, see post, Appendix B,
are self-executing—based on “the language of the[se]
Treat[ies].” See Sumitomo Shoji America, Inc., supra, at
180, 189–190. In Kolovrat v. Oregon, 366 U. S. 187, 191,
196 (1961), for example, the Court found that Yugoslavian
claimants denied inheritance under Oregon law were
entitled to inherit personal property pursuant to an 1881
Treaty of Friendship, Navigation, and Commerce between
the United States and Serbia. See also Clark v. Allen, 331
U. S. 503, 507–511, 517–518 (1947) (finding that the right
to inherit real property granted German aliens under the
Treaty of Friendship, Commerce, and Consular Rights
with Germany prevailed over California law). Contrary to
the dissent’s suggestion, see post, at 11, neither our approach nor our cases require that a treaty provide for selfexecution in so many talismanic words; that is a caricature of the Court’s opinion. Our cases simply require
courts to decide whether a treaty’s terms reflect a determination by the President who negotiated it and the Senate that confirmed it that the treaty has domestic effect.
In addition, Congress is up to the task of implementing
non-self-executing treaties, even those involving complex
commercial disputes. Cf. post, at 24 (BREYER, J., dissenting). The judgments of a number of international tribunals enjoy a different status because of implementing
legislation enacted by Congress. See, e.g., 22 U. S. C.
§1650a(a) (“An award of an arbitral tribunal rendered
pursuant to chapter IV of the [Convention on the Settlement of Investment Disputes] shall create a right arising
under a treaty of the United States. The pecuniary obliga-
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III
Medellín next argues that the ICJ’s judgment in Avena
is binding on state courts by virtue of the President’s
February 28, 2005 Memorandum. The United States
contends that while the Avena judgment does not of its
own force require domestic courts to set aside ordinary
rules of procedural default, that judgment became the law
of the land with precisely that effect pursuant to the
President’s Memorandum and his power “to establish
binding rules of decision that preempt contrary state law.”
Brief for United States as Amicus Curiae 5. Accordingly,
we must decide whether the President’s declaration alters
our conclusion that the Avena judgment is not a rule of

his case. The general rule, however, is that judgments of
foreign courts awarding injunctive relief, even as to private parties, let alone sovereign States, “are not generally
entitled to enforcement.” See 2 Restatement §481, Comment b, at 595.
In sum, while the ICJ’s judgment in Avena creates an
international law obligation on the part of the United
States, it does not of its own force constitute binding federal law that pre-empts state restrictions on the filing of
successive habeas petitions. As we noted in SanchezLlamas, a contrary conclusion would be extraordinary,
given that basic rights guaranteed by our own Constitution do not have the effect of displacing state procedural
rules. See 548 U. S., at 360. Nothing in the text, background, negotiating and drafting history, or practice
among signatory nations suggests that the President or
Senate intended the improbable result of giving the judgments of an international tribunal a higher status than
that enjoyed by “many of our most fundamental constitutional protections.” Ibid.
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dissent refrains from deciding the issue, but finds it “difficult
to believe that in the exercise of his Article II powers pursuant to a
ratified treaty, the President can never take action that would result in
setting aside state law.” Post, at 29. We agree. The questions here are
the far more limited ones of whether he may unilaterally create federal
law by giving effect to the judgment of this international tribunal
pursuant to this non-self-executing treaty, and, if not, whether he may
rely on other authority under the Constitution to support the action
taken in this particular case. Those are the only questions we decide.

13 The

——————

A
The United States maintains that the President’s constitutional role “uniquely qualifies” him to resolve the
sensitive foreign policy decisions that bear on compliance
with an ICJ decision and “to do so expeditiously.” Brief for
United States as Amicus Curiae 11, 12. We do not question these propositions. See, e.g., First Nat. City Bank v.
Banco Nacional de Cuba, 406 U. S. 759, 767 (1972) (plurality opinion) (The President has “the lead role . . . in
foreign policy”); American Ins. Assn. v. Garamendi, 539
U. S. 396, 414 (2003) (Article II of the Constitution places
with the President the “ ‘vast share of responsibility for the
conduct of our foreign relations’ ” (quoting Youngstown
Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 610–611 (1952)
(Frankfurter, J., concurring)). In this case, the President
seeks to vindicate United States interests in ensuring the
reciprocal observance of the Vienna Convention, protecting relations with foreign governments, and demonstrating commitment to the role of international law. These
interests are plainly compelling.
Such considerations, however, do not allow us to set
aside first principles. The President’s authority to act, as
with the exercise of any governmental power, “must stem
either from an act of Congress or from the Constitution
itself.” Youngstown, supra, at 585; Dames & Moore v.
Regan, 453 U. S. 654, 668 (1981).

domestic law binding in state and federal courts.13
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B
The United States marshals two principal arguments in
favor of the President’s authority “to establish binding
rules of decision that preempt contrary state law.” Brief
for United States as Amicus Curiae 5. The Solicitor General first argues that the relevant treaties give the President the authority to implement the Avena judgment and
that Congress has acquiesced in the exercise of such authority. The United States also relies upon an “independent” international dispute-resolution power wholly apart
from the asserted authority based on the pertinent treaties. Medellín adds the additional argument that the
President’s Memorandum is a valid exercise of his power
to take care that the laws be faithfully executed.

1
The United States maintains that the President’s
Memorandum is authorized by the Optional Protocol and
the U. N. Charter. Brief for United States as Amicus
Curiae 9. That is, because the relevant treaties “create an
obligation to comply with Avena,” they “implicitly give the
President authority to implement that treaty-based obligation.” Id., at 11 (emphasis added). As a result, the
President’s Memorandum is well grounded in the first
category of the Youngstown framework.
We disagree. The President has an array of political
and diplomatic means available to enforce international
obligations, but unilaterally converting a non-selfexecuting treaty into a self-executing one is not among
them. The responsibility for transforming an international obligation arising from a non-self-executing treaty
into domestic law falls to Congress. Foster, 2 Pet., at 315;
Whitney, 124 U. S., at 194; Igartúa-De La Rosa, 417 F. 3d,
at 150. As this Court has explained, when treaty stipulations are “not self-executing they can only be enforced
pursuant to legislation to carry them into effect.” Whitney,
supra, at 194. Moreover, “[u]ntil such act shall be passed,
the Court is not at liberty to disregard the existing laws on
the subject.” Foster, supra, at 315.
The requirement that Congress, rather than the President, implement a non-self-executing treaty derives from
the text of the Constitution, which divides the treatymaking power between the President and the Senate. The
Constitution vests the President with the authority to
“make” a treaty. Art. II, §2. If the Executive determines
that a treaty should have domestic effect of its own force,
that determination may be implemented “in mak[ing]” the
treaty, by ensuring that it contains language plainly providing for domestic enforceability. If the treaty is to be
self-executing in this respect, the Senate must consent to
the treaty by the requisite two-thirds vote, ibid., consis-
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Justice Jackson’s familiar tripartite scheme provides the
accepted framework for evaluating executive action in this
area. First, “[w]hen the President acts pursuant to an
express or implied authorization of Congress, his authority
is at its maximum, for it includes all that he possesses in
his own right plus all that Congress can delegate.”
Youngstown, 343 U. S., at 635 (Jackson, J., concurring).
Second, “[w]hen the President acts in absence of either a
congressional grant or denial of authority, he can only rely
upon his own independent powers, but there is a zone of
twilight in which he and Congress may have concurrent
authority, or in which its distribution is uncertain.” Id., at
637. In this circumstance, Presidential authority can
derive support from “congressional inertia, indifference or
quiescence.” Ibid. Finally, “[w]hen the President takes
measures incompatible with the expressed or implied will
of Congress, his power is at its lowest ebb,” and the Court
can sustain his actions “only by disabling the Congress
from acting upon the subject.” Id., at 637–638.
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make treaty obligations binding on domestic courts, but
also implicitly prohibits him from doing so. When the
President asserts the power to “enforce” a non-selfexecuting treaty by unilaterally creating domestic law, he
acts in conflict with the implicit understanding of the
ratifying Senate. His assertion of authority, insofar as it
is based on the pertinent non-self-executing treaties, is
therefore within Justice Jackson’s third category, not the
first or even the second. See id., at 637–638.
Each of the two means described above for giving domestic effect to an international treaty obligation under
the Constitution—for making law—requires joint action
by the Executive and Legislative Branches: The Senate
can ratify a self-executing treaty “ma[de]” by the Executive, or, if the ratified treaty is not self-executing, Congress can enact implementing legislation approved by the
President. It should not be surprising that our Constitution does not contemplate vesting such power in the Executive alone. As Madison explained in The Federalist No.
47, under our constitutional system of checks and balances, “[t]he magistrate in whom the whole executive
power resides cannot of himself make a law.” J. Cooke ed.,
p. 326 (1961). That would, however, seem an apt description of the asserted executive authority unilaterally to give
the effect of domestic law to obligations under a non-selfexecuting treaty.
The United States nonetheless maintains that the
President’s Memorandum should be given effect as domestic law because “this case involves a valid Presidential
action in the context of Congressional ‘acquiescence’.”
Brief for United States as Amicus Curiae 11, n. 2. Under
the Youngstown tripartite framework, congressional acquiescence is pertinent when the President’s action falls
within the second category—that is, when he “acts in
absence of either a congressional grant or denial of authority.” 343 U. S., at 637 (Jackson, J., concurring). Here,
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tent with all other constitutional restraints.
Once a treaty is ratified without provisions clearly
according it domestic effect, however, whether the treaty
will ever have such effect is governed by the fundamental
constitutional principle that “ ‘[t]he power to make the
necessary laws is in Congress; the power to execute in the
President.’ ” Hamdan v. Rumsfeld, 548 U. S. 557, 591
(2006) (quoting Ex parte Milligan, 4 Wall. 2, 139 (1866)
(opinion of Chase, C. J.)); see U. S. Const., Art. I, §1 (“All
legislative Powers herein granted shall be vested in a
Congress of the United States”). As already noted, the
terms of a non-self-executing treaty can become domestic
law only in the same way as any other law—through
passage of legislation by both Houses of Congress, combined with either the President’s signature or a congressional override of a Presidential veto. See Art. I, §7.
Indeed, “the President’s power to see that the laws are
faithfully executed refutes the idea that he is to be a lawmaker.” Youngstown, 343 U. S., at 587.
A non-self-executing treaty, by definition, is one that
was ratified with the understanding that it is not to have
domestic effect of its own force. That understanding precludes the assertion that Congress has implicitly authorized the President—acting on his own—to achieve precisely the same result. We therefore conclude, given the
absence of congressional legislation, that the non-selfexecuting treaties at issue here did not “express[ly] or
implied[ly]” vest the President with the unilateral authority to make them self-executing. See id., at 635 (Jackson,
J., concurring). Accordingly, the President’s Memorandum
does not fall within the first category of the Youngstown
framework.
Indeed, the preceding discussion should make clear that
the non-self-executing character of the relevant treaties
not only refutes the notion that the ratifying parties
vested the President with the authority to unilaterally
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14 Rather, in the Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U. S.), 1986 I. C. J. 14 (Judgment of June 27), the President determined that the United States
would not comply with the ICJ’s conclusion that the United States owed
reparations to Nicaragua. In the Case Concerning Delimitation of the
Maritime Boundary in the Gulf of Maine Area (Can. v. U. S.), 1984
I. C. J. 246 (Judgment of Oct. 12), a federal agency—the National
Oceanic and Atmospheric Administration—issued a final rule which
complied with the ICJ’s boundary determination. The Case Concerning
Rights of Nationals of the United States of America in Morocco (Fr. v.
U. S.), 1952 I. C. J. 176 (Judgment of Aug. 27), concerned the legal
status of United States citizens living in Morocco; it was not enforced in
United States courts.
The final two cases arose under the Vienna Convention. In the Lagrand Case (F. R. G. v. U. S.), 2001 I. C. J. 466 (Judgment of June 27),
the ICJ ordered the review and reconsideration of convictions and
sentences of German nationals denied consular notification. In response, the State Department sent letters to the States “encouraging”
them to consider the Vienna Convention in the clemency process. Brief
for United States as Amicus Curiae 20–21. Such encouragement did
not give the ICJ judgment direct effect as domestic law; thus, it cannot
serve as precedent for doing so in which Congress might be said to have
acquiesced. In the Case Concerning the Vienna Convention on Consular
Relations (Para. v. U. S.), 1998 I. C. J. 248 (Judgment of Apr. 9), the

——————

ICJ issued a provisional order, directing the United States to “take all
measures at its disposal to ensure that [Breard] is not executed pending
the final decision in [the ICJ’s] proceedings.” Breard, 523 U. S., at 374
(internal quotation marks omitted). In response, the Secretary of State
sent a letter to the Governor of Virginia requesting that he stay
Breard’s execution. Id., at 378. When Paraguay sought a stay of
execution from this Court, the United States argued that it had taken
every measure at its disposal: because “our federal system imposes
limits on the federal government’s ability to interfere with the criminal
justice systems of the States,” those measures included “only persuasion,” not “legal compulsion.” Brief for United States as Amicus Curiae,
O. T. 1997, No. 97–8214, p. 51. This of course is precedent contrary to
the proposition asserted by the Solicitor General in this case.

——————

The United States also directs us to the President’s
“related” statutory responsibilities and to his “established
role” in litigating foreign policy concerns as support for the
President’s asserted authority to give the ICJ’s decision in
Avena the force of domestic law. Brief for United States as
Amicus Curiae 16–19. Congress has indeed authorized
the President to represent the United States before the
United Nations, the ICJ, and the Security Council, 22
U. S. C. §287, but the authority of the President to represent the United States before such bodies speaks to the
President’s international responsibilities, not any unilateral authority to create domestic law. The authority
expressly conferred by Congress in the international realm
cannot be said to “invite” the Presidential action at issue
here. See Youngstown, supra, at 637 (Jackson, J., concurring). At bottom, none of the sources of authority identified by the United States supports the President’s claim
that Congress has acquiesced in his asserted power to
establish on his own federal law or to override state law.
None of this is to say, however, that the combination of
a non-self-executing treaty and the lack of implementing
legislation precludes the President from acting to comply
with an international treaty obligation. It is only to say
that the Executive cannot unilaterally execute a non-self-
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however, as we have explained, the President’s effort to
accord domestic effect to the Avena judgment does not
meet that prerequisite.
In any event, even if we were persuaded that congressional acquiescence could support the President’s asserted
authority to create domestic law pursuant to a non-selfexecuting treaty, such acquiescence does not exist here.
The United States first locates congressional acquiescence
in Congress’s failure to act following the President’s resolution of prior ICJ controversies. A review of the Executive’s actions in those prior cases, however, cannot support
the claim that Congress acquiesced in this particular
exercise of Presidential authority, for none of them remotely involved transforming an international obligation
into domestic law and thereby displacing state law.14
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Making executive agreements to settle claims of
American nationals against foreign governments is a
particularly longstanding practice . . . . Given the fact
that the practice goes back over 200 years, and has received congressional acquiescence throughout its history, the conclusion that the President’s control of foreign relations includes the settlement of claims is
indisputable. 539 U. S., at 415 (internal quotation
marks and brackets omitted).

2
We thus turn to the United States’ claim that—
independent of the United States’ treaty obligations—the
Memorandum is a valid exercise of the President’s foreign
affairs authority to resolve claims disputes with foreign
nations. Id., at 12–16. The United States relies on a
series of cases in which this Court has upheld the authority of the President to settle foreign claims pursuant to an
executive agreement. See Garamendi, 539 U. S., at 415;
Dames & Moore, 453 U. S., at 679–680; United States v.
Pink, 315 U. S. 203, 229 (1942); United States v. Belmont,
301 U. S. 324, 330 (1937). In these cases this Court has
explained that, if pervasive enough, a history of congressional acquiescence can be treated as a “gloss on ‘Executive Power’ vested in the President by §1 of Art. II.”
Dames & Moore, supra, at 686 (some internal quotation
marks omitted).
This argument is of a different nature than the one
rejected above. Rather than relying on the United States’
treaty obligations, the President relies on an independent
source of authority in ordering Texas to put aside its
procedural bar to successive habeas petitions. Nevertheless, we find that our claims-settlement cases do not support the authority that the President asserts in this case.
The claims-settlement cases involve a narrow set of

Even still, the limitations on this source of executive
power are clearly set forth and the Court has been careful
to note that “[p]ast practice does not, by itself, create
power.” Dames & Moore, supra, at 686.
The President’s Memorandum is not supported by a
“particularly longstanding practice” of congressional acquiescence, see Garamendi, supra, at 415, but rather is
what the United States itself has described as “unprecedented action,” Brief for United States as Amicus Curiae
in Sanchez-Llamas, O. T. 2005, Nos. 05–51 and 04–10566,
pp. 29–30. Indeed, the Government has not identified a
single instance in which the President has attempted (or
Congress has acquiesced in) a Presidential directive issued
to state courts, much less one that reaches deep into the
heart of the State’s police powers and compels state courts
to reopen final criminal judgments and set aside neutrally

circumstances: the making of executive agreements to
settle civil claims between American citizens and foreign
governments or foreign nationals. See, e.g., Belmont,
supra, at 327. They are based on the view that “a systematic, unbroken, executive practice, long pursued to the
knowledge of the Congress and never before questioned,”
can “raise a presumption that the [action] had been
[taken] in pursuance of its consent.” Dames & Moore,
supra, at 686 (some internal quotation marks omitted). As
this Court explained in Garamendi,
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executing treaty by giving it domestic effect. That is, the
non-self-executing character of a treaty constrains the
President’s ability to comply with treaty commitments by
unilaterally making the treaty binding on domestic courts.
The President may comply with the treaty’s obligations by
some other means, so long as they are consistent with the
Constitution. But he may not rely upon a non-selfexecuting treaty to “establish binding rules of decision
that preempt contrary state law.” Brief for United States
as Amicus Curiae 5.
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3
Medellín argues that the President’s Memorandum is a
valid exercise of his “Take Care” power. Brief for Petitioner 28. The United States, however, does not rely upon
the President’s responsibility to “take Care that the Laws
be faithfully executed.” U. S. Const., Art. II, §3. We think
this a wise concession. This authority allows the President to execute the laws, not make them. For the reasons
we have stated, the Avena judgment is not domestic law;
accordingly, the President cannot rely on his Take Care
powers here.
The judgment of the Texas Court of Criminal Appeals is
affirmed.
It is so ordered.

applicable state laws. Cf. Brecht v. Abrahamson, 507 U. S.
619, 635 (1993) (“States possess primary authority for
defining and enforcing the criminal law” (quoting Engle v.
Isaac, 456 U. S. 107, 128 (1982); internal quotation marks
omitted). The Executive’s narrow and strictly limited
authority to settle international claims disputes pursuant
to an executive agreement cannot stretch so far as to
support the current Presidential Memorandum.
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