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6L[W\ILUVWVHVVLRQ
6XSSOHPHQW1R $ 

2IILFLDO5HFRUGV

*HQHUDO$VVHPEO\

)LIW\HLJKWKVHVVLRQ
0D\-XQHDQG-XO\$XJXVW 

5HSRUWRIWKH,QWHUQDWLRQDO
/DZ&RPPLVVLRQ

8QLWHG1DWLRQV

$


$W\SHVHWYHUVLRQRIWKHUHSRUWRIWKH&RPPLVVLRQZLOOEHLQFOXGHGLQ3DUW7ZRRI
YROXPH,,RIWKH<HDUERRNRIWKH,QWHUQDWLRQDO/DZ&RPPLVVLRQ


7KHZRUG<HDUERRNIROORZHGE\VXVSHQVLRQSRLQWVDQGWKH\HDU HJ<HDUERRN
LQGLFDWHVDUHIHUHQFHWRWKH<HDUERRNRIWKH,QWHUQDWLRQDO/DZ&RPPLVVLRQ


6\PEROVRI8QLWHG1DWLRQVGRFXPHQWVDUHFRPSRVHGRIFDSLWDOOHWWHUVFRPELQHGZLWK
ILJXUHV0HQWLRQRIVXFKDV\PEROLQGLFDWHVDUHIHUHQFHWRD8QLWHG1DWLRQVGRFXPHQW

1RWH

7KHWH[WRIWKHGUDIWDUWLFOHVZLWKFRPPHQWDULHVWKHUHWRDGRSWHGE\WKH&RPPLVVLRQDWLWV

7H[WRIWKHGUDIWDUWLFOHVZLWKFRPPHQWDULHVWKHUHWR

7KHGUDIWLQJRIDUWLFOHVRQGLSORPDWLFSURWHFWLRQZDVRULJLQDOO\VHHQDVEHORQJLQJWRWKH

ĥD

7KHFODLPLVQRWEURXJKWLQDFFRUGDQFHZLWKDQ\DSSOLFDEOHUXOHUHODWLQJWR

6WDWHLWVHOI)XQFWLRQDOSURWHFWLRQRQWKHRWKHUKDQGLVDQLQVWLWXWLRQIRUSURPRWLQJWKHHIILFLHQW
IXQFWLRQLQJRIDQLQWHUQDWLRQDORUJDQL]DWLRQE\HQVXULQJUHVSHFWIRULWVDJHQWVDQGWKHLU

FRPELQDWLRQ$OOWKHVHPDWWHUVDUHGHDOWZLWKLQWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRU

LQWHUQDWLRQDOO\ZURQJIXODFWV




$UWLFOHV0XFKRIWKHFRPPHQWDU\RQFRPSHQVDWLRQ DUW  LVGHYRWHGWRDFRQVLGHUDWLRQRI
WKHSULQFLSOHVDSSOLFDEOHWRFODLPVFRQFHUQLQJGLSORPDWLFSURWHFWLRQ

,ELG2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUD
FRPPHQWDU\RQDUWLFOH IRRWQRWHVDQG



<HDUERRNīYRO,,SS <HDUERRNīYRO,,SS<HDUERRNīYRO,,
SS<HDUERRNīYRO,,SS <HDUERRNīYRO,,SSDQG<HDUERRNīYRO,,
SS



PDGHKRZHYHUWRGHDOZLWKWKHSULPDU\UXOHVRQWKLVVXEMHFWWKDWLVWKHUXOHVJRYHUQLQJWKH

ZKLFKDVVLJQVSULRULW\WRWKHRQHRUWRWKHRWKHURUZKLFKFRPSHOVHLWKHUWKH6WDWHRUWKH

&RXUWRI-XVWLFHLQWKH5HSDUDWLRQIRU,QMXULHVFDVHĥ,QVXFKDFDVHWKHUHLVQRUXOHRIODZ

QDWLRQDOZKRLVDQDJHQWRIDQLQWHUQDWLRQDORUJDQL]DWLRQZDVDQVZHUHGE\WKH,QWHUQDWLRQDO

SURWHFWLRQ7KHTXHVWLRQZKHWKHUD6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRID



DQDJHQWE\DQLQWHUQDWLRQDORUJDQL]DWLRQGRHVQRWEHORQJLQDVHWRIGUDIWDUWLFOHVRQGLSORPDWLF

LQGHSHQGHQFH'LIIHUHQFHVRIWKLVNLQGKDYHOHGWKH&RPPLVVLRQWRFRQFOXGHWKDWSURWHFWLRQRI

QDWLRQDORID6WDWHSUHPLVHGODUJHO\RQWKHSULQFLSOHWKDWDQLQMXU\WRDQDWLRQDOLVDQLQMXU\WRWKH

UHSDUDWLRQPD\WDNHWKHIRUPRIUHVWLWXWLRQFRPSHQVDWLRQRUVDWLVIDFWLRQHLWKHUVLQJO\RULQ

'LSORPDWLFSURWHFWLRQEHORQJVWRWKHVXEMHFWRIĥ7UHDWPHQWRI$OLHQVĦ1RDWWHPSWLV

'LSORPDWLFSURWHFWLRQLVWUDGLWLRQDOO\DPHFKDQLVPGHVLJQHGWRVHFXUHUHSDUDWLRQIRULQMXU\WRWKH

DQGWRPDNHIXOOUHSDUDWLRQIRUWKHLQMXU\FDXVHGE\WKHLQWHUQDWLRQDOO\ZURQJIXODFW7KLV



EHWZHHQIXQFWLRQDOSURWHFWLRQDQGGLSORPDWLFSURWHFWLRQWKHUHDUHDOVRLPSRUWDQWGLIIHUHQFHV

DFW$6WDWHUHVSRQVLEOHIRULQMXULQJDIRUHLJQQDWLRQDOLVREOLJHGWRFHDVHWKHZURQJIXOFRQGXFW

7KHSUHVHQWGUDIWDUWLFOHVGRQRWGHDOZLWKWKHSURWHFWLRQRIDQDJHQWE\DQLQWHUQDWLRQDO



RUJDQL]DWLRQJHQHUDOO\GHVFULEHGDVĥIXQFWLRQDOSURWHFWLRQĦ$OWKRXJKWKHUHDUHVLPLODULWLHV

SDUWLFXODUWRWKHSURYLVLRQVGHDOLQJZLWKWKHOHJDOFRQVHTXHQFHVRIDQLQWHUQDWLRQDOO\ZURQJIXO

QDWLRQDOLW\RIFODLPVDQGWKHH[KDXVWLRQRIORFDOUHPHGLHV

7KHSUHVHQWGUDIWDUWLFOHVJLYHFRQWHQWWRWKLVSURYLVLRQE\HODERUDWLQJRQWKHUXOHVUHODWLQJWRWKH

GLSORPDWLFSURWHFWLRQDQGDUHWKHUHIRUHQRWUHSHDWHGLQWKHSUHVHQWGUDIWDUWLFOHV7KLVDSSOLHVLQ

WKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\ZURQJIXODFWVDUHUHOHYDQWWR

LQWHUQDWLRQDOO\ZURQJIXODFWVDQGWKHSUHVHQWGUDIWDUWLFOHV0DQ\RIWKHSULQFLSOHVFRQWDLQHGLQ

1HYHUWKHOHVVWKHUHLVDFORVHFRQQHFWLRQEHWZHHQWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRU

DQGDQ\DYDLODEOHDQGHIIHFWLYHORFDOUHPHG\KDVQRWEHHQH[KDXVWHGĦ

7KHFODLPLVRQHWRZKLFKWKHUXOHRIH[KDXVWLRQRIORFDOUHPHGLHVDSSOLHV



ĥE

WKHQDWLRQDOLW\RIFODLPV



ĥ7KHUHVSRQVLELOLW\RID6WDWHPD\QRWEHLQYRNHGLI

UHPHGLHVZRXOGEHGHDOWZLWKPRUHH[WHQVLYHO\E\WKH&RPPLVVLRQLQDVHSDUDWHXQGHUWDNLQJ



ZURQJIXODFWVSURYLGHV

DGPLVVLELOLW\RIFODLPV$UWLFOHRIWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\

EULQJLQJRIDFODLPIRUGLSORPDWLFSURWHFWLRQ%\DQGODUJHWKLVPHDQVUXOHVJRYHUQLQJWKH

VHFRQGDU\UXOHVRQO\WKDWLVWKHUXOHVWKDWUHODWHWRWKHFRQGLWLRQVWKDWPXVWEHPHWIRUWKH

6WDWHRIQDWLRQDOLW\RIWKHLQMXUHGSHUVRQ,QVWHDGWKHSUHVHQWGUDIWDUWLFOHVDUHFRQILQHGWR

WUHDWPHQWRIWKHSHUVRQDQGSURSHUW\RIDOLHQVEUHDFKRIZKLFKJLYHVULVHWRUHVSRQVLELOLW\WRWKH

WKHWZRWRSLFVFHQWUDOWRGLSORPDWLFSURWHFWLRQQDWLRQDOLW\RIFODLPVDQGWKHH[KDXVWLRQRIORFDO

DWWHQWLRQWRGLSORPDWLFSURWHFWLRQDQGWKHILQDOGUDIWDUWLFOHVRQWKLVVXEMHFWH[SUHVVO\VWDWHWKDW

SUHVHQWHGIURPWR7KHVXEVHTXHQWFRGLILFDWLRQRI6WDWH5HVSRQVLELOLW\SDLGOLWWOH

0U)9*DUFLD$PDGRULQFOXGHGDQXPEHURIGUDIWDUWLFOHVRQWKLVVXEMHFWLQKLVUHSRUWV

VWXG\RQ6WDWH5HVSRQVLELOLW\,QGHHGWKHILUVW5DSSRUWHXURQ6WDWH5HVSRQVLELOLW\



',3/20$7,&3527(&7,21

ILIW\HLJKWKVHVVLRQDUHUHSURGXFHGEHORZ
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'UDIWDUWLFOHPDNHVQRDWWHPSWWRSURYLGHDFRPSOHWHDQGFRPSUHKHQVLYHGHILQLWLRQRI

&RPPHQWDU\


)RUWKHSXUSRVHVRIWKHSUHVHQWGUDIWDUWLFOHVGLSORPDWLFSURWHFWLRQFRQVLVWVRIWKH
LQYRFDWLRQE\D6WDWHWKURXJKGLSORPDWLFDFWLRQRURWKHUPHDQVRISHDFHIXOVHWWOHPHQWRI
WKHUHVSRQVLELOLW\RIDQRWKHU6WDWHIRUDQLQMXU\FDXVHGE\DQLQWHUQDWLRQDOO\ZURQJIXODFW
RIWKDW6WDWHWRDQDWXUDORUOHJDOSHUVRQWKDWLVDQDWLRQDORIWKHIRUPHU6WDWHZLWKDYLHZ
WRWKHLPSOHPHQWDWLRQRIVXFKUHVSRQVLELOLW\

'HILQLWLRQDQGVFRSH



,QWKHHDUO\\HDUVRILQWHUQDWLRQDOODZWKHLQGLYLGXDOKDGQRSODFHQRULJKWVLQWKH

LQGLYLGXDOLVWKHVXEMHFWRIPDQ\SULPDU\UXOHVRILQWHUQDWLRQDOODZERWKXQGHUFXVWRPDQG
WUHDW\ZKLFKSURWHFWKLPDWKRPHDJDLQVWKLVRZQ*RYHUQPHQWDQGDEURDGDJDLQVWIRUHLJQ

UXOHVJRYHUQLQJWKHFLUFXPVWDQFHVLQZKLFKGLSORPDWLFSURWHFWLRQPD\EHH[HUFLVHGDQGWKH

FRQGLWLRQVWKDWPXVWEHPHWEHIRUHLWPD\EHH[HUFLVHG7KH\GRQRWVHHNWRGHILQHRUGHVFULEH






-/%ULHUO\7KH/DZRI1DWLRQV$Q,QWURGXFWLRQWRWKH,QWHUQDWLRQDO/DZRI3HDFHWKHGLWLRQ 2[IRUG
&ODUHQGRQ3UHVV 6LU+:DOGRFN HG SS


6HH2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUD
JHQHUDOFRPPHQWDU\SDUDV  WR  



0DYURPPDWLV3DOHVWLQH&RQFHVVLRQV *UHHFHY8. 3&,-5HSRUWV6HULHV$1RS7KLVGLFWXP
ZDVUHSHDWHGE\WKH3HUPDQHQW&RXUWRI,QWHUQDWLRQDO-XVWLFHLQWKH3DQHYH]\V6DOGXWLVNLV5DLOZD\FDVH (VWRQLDY
/LWKXDQLD 3&,-5HSRUWV6HULHV$%1RS



5HSDUDWLRQIRU,QMXULHVVXIIHUHGLQWKH6HUYLFHRIWKH8QLWHG1DWLRQV$GYLVRU\2SLQLRQ,&-5HSRUWV 
SDWSS

ODWWHU

DFWVPDLQWDLQWKHGLVWLQFWLRQEHWZHHQSULPDU\DQGVHFRQGDU\UXOHVDQGGHDORQO\ZLWKWKH

DOLHQ7KHGUDIWDUWLFOHVOLNHWKRVHRQWKH5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\ZURQJIXO


(GH9DWWHO7KH/DZRI1DWLRQVRUWKH3ULQFLSOHVRI1DWXUDO/DZ$SSOLHGWRWKH&RQGXFWDQGWRWKH$IIDLUVRI
1DWLRQVDQG6RYHUHLJQVYRO,,, (QJOLVKWUDQVODWLRQE\&*)HQZLFN&DUQHJLH,QVWLWXWLRQ
:DVKLQJWRQ FKDS9,S

RIWKHULJKWVRIDQLQMXUHGQDWLRQDO7RGD\WKHVLWXDWLRQKDVFKDQJHGGUDPDWLFDOO\7KH

WKHLQWHUQDWLRQDOO\ZURQJIXODFWLQIOLFWHG7KHSUHVHQWGUDIWDUWLFOHVDUHFRQFHUQHGRQO\ZLWKWKH

WKHLQWHUQDWLRQDOO\ZURQJIXODFWVWKDWJLYHULVHWRWKHUHVSRQVLELOLW\RIWKH6WDWHIRULQMXU\WRDQ

LWVHOI7KLVILFWLRQZDVKRZHYHUQRPRUHWKDQDPHDQVWRDQHQGWKHHQGEHLQJWKHSURWHFWLRQ

QDWLRQDOLW\RIWKHLQMXUHGSHUVRQVWRVHFXUHSURWHFWLRQRIWKDWSHUVRQDQGWRREWDLQUHSDUDWLRQIRU

LQWHUQDWLRQDOOHJDORUGHU&RQVHTXHQWO\LIDQDWLRQDOLQMXUHGDEURDGZDVWREHSURWHFWHGWKLV
FRXOGEHGRQHRQO\E\PHDQVRIDILFWLRQWKDWDQLQMXU\WRWKHQDWLRQDOZDVDQLQMXU\WRWKH6WDWH

8QGHULQWHUQDWLRQDOODZD6WDWHLVUHVSRQVLEOHIRULQMXU\WRDQDOLHQFDXVHGE\LWV

ZURQJIXODFWRURPLVVLRQ'LSORPDWLFSURWHFWLRQLVWKHSURFHGXUHHPSOR\HGE\WKH6WDWHRI



VHQVHLQZKLFKWKHWHUPLVXVHGLQWKHSUHVHQWGUDIWDUWLFOHV

ULJKWRILWVLQMXUHGQDWLRQDO

QRWĥLQUHDOLW\ĦWRTXRWH0DYURPPDWLVDVVHUWLWVRZQULJKWRQO\ĥ,QUHDOLW\ĦLWDOVRDVVHUWVWKH

QDWLRQDODIWHUWKHLQMXU\LWVHOIDQGXSWRWKHGDWHRIWKHSUHVHQWDWLRQRIWKHFODLP$6WDWHGRHV

FRQWLQXRXVQDWLRQDOLW\ZKLFKUHTXLUHVD6WDWHWRSURYHWKDWWKHLQMXUHGQDWLRQDOUHPDLQHGLWV

UXOHVRIGLSORPDWLFSURWHFWLRQFRQWUDGLFWWKHFRUUHFWQHVVRIWKLVILFWLRQQRWDEO\WKHUXOHRI

DQH[DJJHUDWLRQWRVD\WKDWDQLQMXU\WRDQDWLRQDOLVDQLQMXU\WRWKH6WDWHLWVHOI0DQ\RIWKH

SHUVRQRILWVVXEMHFWVUHVSHFWIRUWKHUXOHVRILQWHUQDWLRQDOODZĦ2EYLRXVO\LWLVDILFWLRQDQG

SURFHHGLQJVRQKLVEHKDOID6WDWHLVLQUHDOLW\DVVHUWLQJLWVRZQULJKWWKHULJKWWRHQVXUHLQWKH

WKHFDVHRIRQHRILWVVXEMHFWVDQGE\UHVRUWLQJWRGLSORPDWLFDFWLRQRULQWHUQDWLRQDOMXGLFLDO

,QWHUQDWLRQDO-XVWLFHLQLQWKH0DYURPPDWLV3DOHVWLQH&RQFHVVLRQVFDVHWKDWĥE\WDNLQJXS

$UWLFOH

6ZLVVMXULVW(PPHULFKGH9DWWHOLQWKDWĥZKRHYHULOOWUHDWVDFLWL]HQLQGLUHFWO\LQMXUHVWKH

GHHPHGWREHDQLQMXU\WRWKH6WDWHLWVHOI7KLVDSSURDFKKDVLWVURRWVILUVWLQDVWDWHPHQWE\WKH
6WDWHZKLFKPXVWSURWHFWWKDWFLWL]HQĦDQGVHFRQGO\LQDGLFWXPRIWKH3HUPDQHQW&RXUWRI

GLSORPDWLFSURWHFWLRQ,QVWHDGLWGHVFULEHVWKHVDOLHQWIHDWXUHVRIGLSORPDWLFSURWHFWLRQLQWKH



'LSORPDWLFSURWHFWLRQKDVWUDGLWLRQDOO\EHHQVHHQDVDQH[FOXVLYH6WDWHULJKWLQWKHVHQVH

WKDWD6WDWHH[HUFLVHVGLSORPDWLFSURWHFWLRQLQLWVRZQULJKWEHFDXVHDQLQMXU\WRDQDWLRQDOLV



*(1(5$/3529,6,216

3$5721(

SDUWLHVFRQFHUQHGVKRXOGQRWILQGVROXWLRQVLQVSLUHGE\JRRGZLOODQGFRPPRQVHQVHīĦ



2UJDQL]DWLRQWRUHIUDLQIURPEULQJLQJDQLQWHUQDWLRQDOFODLP7KH&RXUWVHHVQRUHDVRQZK\WKH

11

HPSOR\HGE\D6WDWHWRLQIRUPDQRWKHU6WDWHRILWVYLHZVDQGFRQFHUQVLQFOXGLQJSURWHVWUHTXHVW
IRUDQLQTXLU\RUIRUQHJRWLDWLRQVDLPHGDWWKHVHWWOHPHQWRIGLVSXWHVĥ2WKHUPHDQVRISHDFHIXO
VHWWOHPHQWĦHPEUDFHVDOOIRUPVRIODZIXOGLVSXWHVHWWOHPHQWIURPQHJRWLDWLRQPHGLDWLRQ

7KHLQGLYLGXDOKDVULJKWVXQGHULQWHUQDWLRQDOODZEXWUHPHGLHVDUHIHZ'LSORPDWLFSURWHFWLRQ

FRQGXFWHGE\D6WDWHDWLQWHU6WDWHOHYHOUHPDLQVDQLPSRUWDQWUHPHG\IRUWKHSURWHFWLRQRI

SHUVRQVZKRVHKXPDQULJKWVKDYHEHHQYLRODWHGDEURDG

'UDIWDUWLFOHGHOLEHUDWHO\IROORZVWKHODQJXDJHRIWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHV

QDWLRQDORIDQRWKHU6WDWHE\WKH6WDWHRIZKLFKWKDWSHUVRQLVDQDWLRQDOZLWKDYLHZWR

UHVSRQVLELOLW\RID6WDWHWKDWKDVFRPPLWWHGDQLQWHUQDWLRQDOO\ZURQJIXODFWLQUHVSHFWRID

IRULQWHUQDWLRQDOO\ZURQJIXODFWV,WGHVFULEHVGLSORPDWLFSURWHFWLRQDVWKHLQYRFDWLRQRIWKH



LQWHUQDWLRQDOO\ZURQJIXODFW

SURFHGXUHIRUVHFXULQJWKHUHVSRQVLELOLW\RIWKH6WDWHIRULQMXU\WRWKHQDWLRQDOIORZLQJIURPDQ

GLSORPDWLFSURWHFWLRQWKURXJKWKHSULVPRI6WDWHUHVSRQVLELOLW\DQGHPSKDVL]HVWKDWLWLVD

H[HUFLVLQJGLSORPDWLFSURWHFWLRQGRHVVRLQLWVRZQULJKWRUWKDWRILWVQDWLRQDORUERWK,WYLHZV

$VGUDIWDUWLFOHLVGHILQLWLRQDOE\QDWXUHLWGRHVQRWFRYHUH[FHSWLRQV7KXVQRPHQWLRQ

'LSORPDWLFSURWHFWLRQPXVWEHH[HUFLVHGE\ODZIXODQGSHDFHIXOPHDQV6HYHUDOMXGLFLDO

/D*UDQGFDVH *HUPDQ\Y8QLWHG6WDWHVRI$PHULFD ,&-5HSRUWV SDWSDUDV




6HH&KDSWHURI3DUW7KUHHWLWOHGĥ,QYRFDWLRQRIWKH5HVSRQVLELOLW\RID6WDWHĦ DUWLFOHV 3DUW7KUHHLWVHOI
LVWLWOHGĥ7KHLPSOHPHQWDWLRQRIWKH,QWHUQDWLRQDO5HVSRQVLELOLW\RID6WDWHĦ

&DVHFRQFHUQLQJ$YHQDDQG2WKHU0H[LFDQ1DWLRQDOV 0H[LFRY8QLWHG6WDWHVRI$PHULFD ,&-5HSRUWV
SDWSDUD





GHFLVLRQVGUDZDGLVWLQFWLRQEHWZHHQĥGLSORPDWLFDFWLRQĦDQGĥMXGLFLDOSURFHHGLQJVĦZKHQ



VXFKSHUVRQV

DUWLFOHGRHVKRZHYHUPDNHLWFOHDUWKDWGLSORPDWLFSURWHFWLRQPD\EHH[HUFLVHGLQUHVSHFWRI

LVPDGHRIVWDWHOHVVSHUVRQVDQGUHIXJHHVUHIHUUHGWRLQGUDIWDUWLFOHLQWKLVSURYLVLRQ'UDIW



QDWLRQDOXQGHULQWHUQDWLRQDOODZ

DQLQWHU6WDWHFODLPDOWKRXJKLWPD\UHVXOWLQWKHDVVHUWLRQRIULJKWVHQMR\HGE\WKHLQMXUHG

LPSOHPHQWLQJUHVSRQVLELOLW\$VDFODLPEURXJKWZLWKLQWKHFRQWH[WRI6WDWHUHVSRQVLELOLW\LWLV

'LSORPDWLFSURWHFWLRQPD\EHH[HUFLVHGWKURXJKGLSORPDWLFDFWLRQRURWKHUPHDQVRI

$OWKRXJKLWLVLQWKHRU\SRVVLEOHWRGLVWLQJXLVKEHWZHHQGLSORPDWLFSURWHFWLRQDQG


0DYURPPDWLV3DOHVWLQH&RQFHVVLRQVRSFLW3DQHYH]\Ğ6DOGXWLVNLV5DLOZD\FDVHRSFLWS DWS 
1RWWHERKPFDVH /LHFKWHQVWHLQY*XDWHPDOD 6HFRQG3KDVH-XGJPHQW,&-5HSRUWV SDWS 

VXEMHFWWRWKHH[FHSWLRQVGHVFULEHGLQGUDIWDUWLFOH

LQWHUQDWLRQDOO\ZURQJIXODFWLWZRXOGVHHPWKDWORFDOUHPHGLHVPXVWDOZD\VEHH[KDXVWHG

ZURQJIXODFW/RJLFDOO\DVGLSORPDWLFSURWHFWLRQDULVHVRQO\DIWHUWKHFRPPLVVLRQRIDQ



RIFRQVXODUDVVLVWDQFHDVWKLVDVVLVWDQFHWDNHVSODFHEHIRUHWKHFRPPLVVLRQRIDQLQWHUQDWLRQDOO\

WKHH[KDXVWLRQRIORFDOUHPHGLHV&OHDUO\WKHUHLVQRQHHGWRH[KDXVWORFDOUHPHGLHVLQWKHFDVH

FRQVXODUDVVLVWDQFHLQSUDFWLFHWKLVWDVNLVGLIILFXOW7KLVLVLOOXVWUDWHGE\WKHUHTXLUHPHQWRI

 

ZURQJIXODFW

SUHYHQWLYHDQGPDLQO\DLPVDWSUHYHQWLQJWKHQDWLRQDOIURPEHLQJVXEMHFWHGWRDQLQWHUQDWLRQDOO\

DQLQWHUQDWLRQDOO\ZURQJIXODFWWKDWKDVEHHQFRPPLWWHGZKLOHFRQVXODUDVVLVWDQFHLVODUJHO\

RQ&RQVXODU5HODWLRQV'LSORPDWLFSURWHFWLRQLVHVVHQWLDOO\UHPHGLDODQGLVGHVLJQHGWRUHPHG\

RIILFHUVZKRUHSUHVHQWWKHLQWHUHVWVRIWKHLQGLYLGXDODFWLQJLQWHUPVRIWKH9LHQQD&RQYHQWLRQ

LQWHUQDWLRQDOODZZKHUHDVFRQVXODUDVVLVWDQFHLVLQPRVWLQVWDQFHVFDUULHGRXWE\FRQVXODU

UHSUHVHQWDWLYHVRIWKH6WDWHDFWLQJLQWKHLQWHUHVWRIWKH6WDWHLQWHUPVRIDUXOHRIJHQHUDO

SHDFHIXOVHWWOHPHQW,WGLIIHUVIURPFRQVXODUDVVLVWDQFHLQWKDWLWLVFRQGXFWHGE\WKH



UHVSRQVLELOLW\RIDQRWKHU6WDWHVXFKDVLQIRUPDOUHTXHVWVIRUFRUUHFWLYHDFWLRQ

GHPDUFKHVRURWKHUGLSORPDWLFDFWLRQWKDWGRQRWLQYROYHWKHLQYRFDWLRQRIWKHOHJDO

HQIRUFHPHQWRIWKHULJKWRIGLSORPDWLFSURWHFWLRQ'LSORPDWLFSURWHFWLRQGRHVQRWLQFOXGH

$UWLFOHSDUDJUDSKRIWKH&KDUWHURIWKH8QLWHG1DWLRQVLVQRWDSHUPLVVLEOHPHWKRGIRUWKH

DQGFRQFLOLDWLRQWRDUELWUDODQGMXGLFLDOGLVSXWHVHWWOHPHQW7KHXVHRIIRUFHSURKLELWHGE\

ĥRWKHUPHDQVRISHDFHIXOVHWWOHPHQWĦĥ'LSORPDWLFDFWLRQĦFRYHUVDOOWKHODZIXOSURFHGXUHV

FRQIHUULJKWVDQGSURWHFWLRQRQERWKOHJDODQGQDWXUDOSHUVRQVLQUHVSHFWRIWKHLUSURSHUW\ULJKWV

'UDIWDUWLFOHLVIRUPXODWHGLQVXFKDZD\DVWROHDYHRSHQWKHTXHVWLRQZKHWKHUWKH6WDWH

'UDIWDUWLFOHUHWDLQVWKLVGLVWLQFWLRQEXWJRHVIXUWKHUE\VXEVXPLQJMXGLFLDOSURFHHGLQJVXQGHU

DQG $YHQDFDVHV7KLVSURWHFWLRQLVQRWOLPLWHGWRSHUVRQDOULJKWV%LODWHUDOLQYHVWPHQWWUHDWLHV



GHVFULELQJWKHDFWLRQWKDWPD\EHWDNHQE\D6WDWHZKHQLWUHVRUWVWRGLSORPDWLFSURWHFWLRQ

*RYHUQPHQWV7KLVKDVEHHQUHFRJQL]HGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH/D*UDQG
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,QWKHVHFLUFXPVWDQFHVGUDIWDUWLFOHPDNHVQRDWWHPSWWRGLVWLQJXLVKEHWZHHQGLSORPDWLF

'UDIWDUWLFOHPDNHVFOHDUWKHSRLQWDOUHDG\UDLVHGLQWKHJHQHUDOFRPPHQWDU\ WKDWWKH





ZLWKRXWFRPSHQVDWLRQRISURSHUW\SULYDWHO\RZQHGE\DGLSORPDWLFRIILFLDOLQWKHFRXQWU\WR

E\WKHUXOHVUHODWLQJWRGLSORPDWLFSURWHFWLRQDVIRULQVWDQFHLQWKHFDVHRIWKHH[SURSULDWLRQ

GLSORPDWVRUFRQVXOVDUHLQMXUHGLQUHVSHFWRIDFWLYLWLHVRXWVLGHWKHLUIXQFWLRQVWKH\DUHFRYHUHG

RI DQGWKH9LHQQD&RQYHQWLRQRQ&RQVXODU5HODWLRQVRI :KHUHKRZHYHU



ZKLFKPD\EHGHWHUPLQHGE\FRQVLGHUDWLRQVRIDSROLWLFDORURWKHUQDWXUHXQUHODWHGWRWKH

DQGZKHUHQHFHVVDU\WKHWZRFRQFHSWVDUHWUHDWHGVHSDUDWHO\

5HSDUDWLRQIRU,QMXULHV ,&-5HSRUWV S

8QLWHG1DWLRQV7UHDW\6HULHVYROS





8QLWHG1DWLRQV7UHDW\6HULHVYROS






$6WDWHKDVWKHULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQDFFRUGDQFHZLWKWKH
SUHVHQWGUDIWDUWLFOHV

5LJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQ

6HHJHQHUDOFRPPHQWDU\SDUD  



DQGZKHQLWZLOOFHDVH,WUHWDLQVLQWKLVUHVSHFWDGLVFUHWLRQDU\SRZHUWKHH[HUFLVHRI

LQWKHGUDIWDUWLFOHVDGLVWLQFWLRQLVGUDZQEHWZHHQWKHUXOHVJRYHUQLQJQDWXUDODQGOHJDOSHUVRQV



VROHMXGJHWRGHFLGHZKHWKHULWVSURWHFWLRQZLOOEHJUDQWHGWRZKDWH[WHQWLWLVJUDQWHG

DUWLFOHVDQG7KHWHUPĥQDWLRQDOĦLQWKLVDUWLFOHFRYHUVERWKQDWXUDODQGOHJDOSHUVRQV/DWHU

6HHWKH)LUVW5HSRUWRIWKH6SHFLDO5DSSRUWHXURQ'LSORPDWLF3URWHFWLRQGRFXPHQW$&1SDUDV



5XGROI+HVVFDVH,/5YROS$EEDVLY6HFUHWDU\RI6WDWHIRU)RUHLJQDQG&RPPRQZHDOWK
$IIDLUV>@(:&$&LY.DXQGDY3UHVLGHQWRIWKH5HSXEOLFRI6RXWK$IULFD  6RXWK$IULFDQ/DZ
5HSRUWV && ,/0YRO  S





&DVHFRQFHUQLQJWKH%DUFHORQD7UDFWLRQ/LJKWDQG3RZHU&RPSDQ\/LPLWHG %HOJLXPY6SDLQ 6HFRQG3KDVH
-XGJPHQW,&-5HSRUWVSDWS



6HHFRPPHQWDU\WRDUWLFOHSDUDV  WR  



WKHUHLVVRPHREOLJDWLRQKRZHYHUOLPLWHGHLWKHUXQGHUQDWLRQDOODZRULQWHUQDWLRQDOODZRQWKH

7RGD\WKHUHLVVXSSRUWLQGRPHVWLFOHJLVODWLRQDQGMXGLFLDOGHFLVLRQVIRUWKHYLHZWKDW

SDUWLFXODUFDVHĦ

DYLHZWRIXUWKHULQJWKHLUFDXVHRUREWDLQLQJUHGUHVVī7KH6WDWHPXVWEHYLHZHGDVWKH

$UWLFOH

LQWHUQDWLRQDOODZ$OOWKH\FDQGRLVUHVRUWWRPXQLFLSDOODZLIPHDQVDUHDYDLODEOHZLWK

,QPRVWFLUFXPVWDQFHVLWLVWKHOLQNRIQDWLRQDOLW\EHWZHHQWKH6WDWHDQGWKHLQMXUHG

 

FRQVLGHUWKDWWKHLUULJKWVDUHQRWDGHTXDWHO\SURWHFWHGWKH\KDYHQRUHPHG\LQ

WKDWWKH6WDWHLVDVVHUWLQJ6KRXOGWKHQDWXUDORUOHJDOSHUVRQRQZKRVHEHKDOILWLVDFWLQJ

SHUVRQWKDWJLYHVULVHWRWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQDPDWWHUWKDWLVGHDOWZLWKLQGUDIW

ZKLFKKHRUVKHLVDFFUHGLWHG

SURWHFWLRQE\ZKDWHYHUPHDQVDQGWRZKDWHYHUH[WHQWLWWKLQNVILWIRULWLVLWVRZQULJKW

ĥīZLWKLQWKHOLPLWVSUHVFULEHGE\LQWHUQDWLRQDOODZD6WDWHPD\H[HUFLVHGLSORPDWLF

SRVLWLRQZDVFOHDUO\VWDWHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH%DUFHORQD7UDFWLRQFDVH

GLSORPDWLFSURWHFWLRQWRDQDWLRQDOEXWLQWHUQDWLRQDOODZLPSRVHVQRVXFKREOLJDWLRQ7KH

$6WDWHKDVWKHULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRIDQDWLRQDO,WLVXQGHU

QRGXW\RUREOLJDWLRQWRGRVR7KHLQWHUQDOODZRID6WDWHPD\REOLJHD6WDWHWRH[WHQG



ZKRVHEHKDOILWDFWV/LNHDUWLFOHLWLVQHXWUDORQWKLVVXEMHFW

WKH6WDWHVHHNVWRDVVHUWLQWKHSURFHVVWKDWLVLWVRZQULJKWRUWKHULJKWVRIWKHLQMXUHGQDWLRQDORQ

LQZKLFKWKHULJKWWREULQJDFODLPYHVWV,WLVZLWKRXWSUHMXGLFHWRWKHTXHVWLRQRIZKRVHULJKWV

UHFRJQL]HVWKDWLWLVWKH6WDWHWKDWLQLWLDWHVDQGH[HUFLVHVGLSORPDWLFSURWHFWLRQWKDWLWLVWKHHQWLW\

FDXVHGE\DQLQWHUQDWLRQDOO\ZURQJIXODFWRIWKDW6WDWHWRDQDWLRQDORIWKHIRUPHU6WDWH,W

LQWHUQDWLRQDOODZDQGLQVWUXPHQWVVXFKDVWKH9LHQQD&RQYHQWLRQRQ'LSORPDWLF5HODWLRQV

'LSORPDWLFSURWHFWLRQPDLQO\FRYHUVWKHSURWHFWLRQRIQDWLRQDOVQRWHQJDJHGLQRIILFLDO

'UDIWDUWLFOHLVIRXQGHGRQWKHQRWLRQWKDWGLSORPDWLFSURWHFWLRQLQYROYHVDQ

LQYRFDWLRQDWWKH6WDWHOHYHOE\D6WDWHRIWKHUHVSRQVLELOLW\RIDQRWKHU6WDWHIRUDQLQMXU\



&RPPHQWDU\

LQWHUQDWLRQDOEXVLQHVVRQEHKDOIRIWKH6WDWH7KHVHRIILFLDOVDUHSURWHFWHGE\RWKHUUXOHVRI

 

WKHSURWHFWLRQDIIRUGHGWRLWVDJHQWE\DQLQWHUQDWLRQDORUJDQL]DWLRQ



SUHVHQWGUDIWDUWLFOHVGHDORQO\ZLWKWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQE\D6WDWHDQGQRWZLWK

 

SURWHFWLRQRUFRQVXODUDVVLVWDQFH

FLUFXPVWDQFHVRIHDFKFDVHPXVWEHFRQVLGHUHGLQRUGHUWRGHFLGHZKHWKHULWLQYROYHVGLSORPDWLF

GLSORPDWLFSURWHFWLRQZKLFKDUHQRWDSSOLFDEOHWRFRQVXODUDVVLVWDQFH7KLVPHDQVWKDWWKH

SURWHFWLRQDQGFRQVXODUDVVLVWDQFH7KHGUDIWDUWLFOHVSUHVFULEHFRQGLWLRQVIRUWKHH[HUFLVHRI
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:KHUHDVGUDIWDUWLFOHDIILUPVWKHGLVFUHWLRQDU\ULJKWRIWKH6WDWHWRH[HUFLVHGLSORPDWLF

&RPPHQWDU\



GLIIHUHQWW\SHVRISHUVRQV

RIQDWXUDOSHUVRQVDQGOHJDOSHUVRQV&RQVHTXHQWO\VHSDUDWHFKDSWHUVDUHGHYRWHGWRWKHVH

QDWLRQDOZKLFKHQWLWOHVWKH6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQ7KLVERQGGLIIHUVLQWKHFDVHV

SHUVRQ7KHHPSKDVLVLQWKLVGUDIWDUWLFOHLVRQWKHERQGRIQDWLRQDOLW\EHWZHHQ6WDWHDQG

SHUVRQWKDWLVHQWLWOHGEXWQRWREOLJHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRIVXFKD

SURWHFWLRQGUDIWDUWLFOHDVVHUWVWKHSULQFLSOHWKDWLWLVWKH6WDWHRIQDWLRQDOLW\RIWKHLQMXUHG



7KH6WDWHHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLVWKH6WDWHRIQDWLRQDOLW\

3URWHFWLRQE\WKH6WDWHRIQDWLRQDOLW\

$UWLFOH

*(1(5$/35,1&,3/(6

&+$37(5,

1$7,21$/,7<

3$577:2


1RWZLWKVWDQGLQJSDUDJUDSKGLSORPDWLFSURWHFWLRQPD\EHH[HUFLVHGE\D6WDWH
LQUHVSHFWRIDSHUVRQWKDWLVQRWLWVQDWLRQDOLQDFFRUGDQFHZLWKGUDIWDUWLFOH



KRZHYHUWREHLPSOLHG

DVVHUWLRQRIGLSORPDWLFSURWHFWLRQE\D6WDWHLQDFFRUGDQFHZLWKWKHSUHVHQWDUWLFOHV7KLVLV

QRDWWHPSWWRGHVFULEHWKHFRUUHVSRQGLQJREOLJDWLRQRQWKHUHVSRQGHQW6WDWHWRFRQVLGHUWKH

'UDIWDUWLFOHGHDOVZLWKWKHULJKWRIWKH6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQ,WPDNHV



7KHSULQFLSOHWKDWLWLVIRUHDFK6WDWHWRGHFLGHLQDFFRUGDQFHZLWKLWVODZ ZKR


1DWLRQDOLW\'HFUHHVLVVXHGLQ7XQLVDQG0RURFFR )UHQFK=RQH DGYLVRU\RSLQLRQ3&,-5HSRUWV6HULHV%
1RDWS

5HODWLQJWRWKH&RQIOLFWRI1DWLRQDOLW\/DZV



7KLVSULQFLSOHZDVFRQILUPHGE\DUWLFOHRIWKH+DJXH&RQYHQWLRQRQ&HUWDLQ4XHVWLRQV

ZLWKLQWKHUHVHUYHGGRPDLQĦ

ĥLQWKHSUHVHQWVWDWHRILQWHUQDWLRQDOODZTXHVWLRQVRIQDWLRQDOLW\DUHīLQSULQFLSOH

FDVHWKDW

3HUPDQHQW&RXUWRI,QWHUQDWLRQDO-XVWLFHVWDWHGLQWKH1DWLRQDOLW\'HFUHHVLQ7XQLVDQG0RURFFR

DUHLWVQDWLRQDOVLVEDFNHGE\ERWKMXGLFLDOGHFLVLRQVDQGWUHDWLHV,QWKH



FRQVWLWXWHJRRGJURXQGVIRUWKHJUDQWRIQDWLRQDOLW\

QDWLRQDOLW\'UDIWDUWLFOHDOVRSURYLGHVDQRQH[KDXVWLYHOLVWRIFRQQHFWLQJIDFWRUVWKDWXVXDOO\

QDWLRQDOLW\VHFRQGO\WKDWWKHUHDUHOLPLWVLPSRVHGE\LQWHUQDWLRQDOODZRQWKHJUDQWRI

QDWLRQDOLW\WRGHWHUPLQHLQDFFRUGDQFHZLWKLWVPXQLFLSDOODZZKRLVWRTXDOLI\IRULWV

QDWXUDOSHUVRQV7KLVGHILQLWLRQLVSUHPLVHGRQWZRSULQFLSOHVILUVWWKDWLWLVIRUWKH6WDWHRI

'UDIWDUWLFOHGHILQHVWKH6WDWHRIQDWLRQDOLW\IRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQRI

&RPPHQWDU\


)RUWKHSXUSRVHVRIWKHGLSORPDWLFSURWHFWLRQRIDQDWXUDOSHUVRQD6WDWHRI
QDWLRQDOLW\PHDQVD6WDWHZKRVHQDWLRQDOLW\WKDWSHUVRQKDVDFTXLUHGLQDFFRUGDQFHZLWK
WKHODZRIWKDW6WDWHE\ELUWKGHVFHQWQDWXUDOL]DWLRQ VXFFHVVLRQRI6WDWHVRULQDQ\
RWKHUPDQQHUQRWLQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ

6WDWHRIQDWLRQDOLW\RIDQDWXUDOSHUVRQ

$UWLFOH

DUWLFOHZKLFKUHFRPPHQGVWR6WDWHVWKDWWKH\VKRXOGH[HUFLVHWKDWULJKWLQDSSURSULDWHFDVHV



1$785$/3(56216

GLVFUHWLRQDU\ULJKWRID6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQVKRXOGWKHUHIRUHEHUHDGZLWKGUDIW

SURWHFWLRQHVSHFLDOO\ZKHQDVLJQLILFDQWLQMXU\KDVRFFXUUHGĦ HPSKDVLVDGGHG 7KH

&+$37(5,,

GLSORPDWLFSURWHFWLRQLQWKHFDVHRIVWDWHOHVVSHUVRQVDQGUHIXJHHV

SURWHFWLRQĥVKRXOGīJLYHGXHFRQVLGHUDWLRQWRWKHSRVVLELOLW\RIH[HUFLVLQJGLSORPDWLF

KXPDQULJKWV&RQVHTXHQWO\GUDIWDUWLFOHGHFODUHVWKDWD6WDWHHQWLWOHGWRH[HUFLVHGLSORPDWLF

3DUDJUDSKUHIHUVWRWKHH[FHSWLRQFRQWDLQHGLQGUDIWDUWLFOHZKLFKSURYLGHVIRU



6WDWHWRSURWHFWLWVQDWLRQDOVDEURDGZKHQWKH\KDYHEHHQVXEMHFWHGWRVHULRXVYLRODWLRQRIWKHLU

14

ĥ,WLVIRUHDFK6WDWHWRGHWHUPLQHXQGHULWVRZQODZZKRDUHLWVQDWLRQDOVĦ

JHQHUDOUXOHDSSOLFDEOHWRDOO6WDWHVEXWRQO\DUHODWLYHUXOHDFFRUGLQJWRZKLFKD6WDWHLQ
/LHFKWHQVWHLQģVSRVLWLRQZDVUHTXLUHGWRVKRZDJHQXLQHOLQNEHWZHHQLWVHOIDQG0U1RWWHERKP
LQRUGHUWRSHUPLWLWWRFODLPRQKLVEHKDOIDJDLQVW*XDWHPDODZLWKZKRPKHKDGH[WUHPHO\FORVH

UHVLGHQFHIROORZLQJZKLFKQDWLRQDOLW\LVFRQIHUUHGE\QDWXUDOL]DWLRQ:KHUHPDUULDJHWRD

QDWLRQDODXWRPDWLFDOO\UHVXOWVLQWKHDFTXLVLWLRQE\DVSRXVHRIWKHQDWLRQDOLW\RIWKHRWKHUVSRXVH

SUREOHPVPD\DULVHLQUHVSHFWRIWKHFRQVLVWHQF\RIVXFKDQDFTXLVLWLRQRIQDWLRQDOLW\ZLWK

7KHFRQQHFWLQJIDFWRUVOLVWHGLQGUDIWDUWLFOHDUHWKRVHPRVWIUHTXHQWO\XVHGE\6WDWHVWR

LWPD\QRWFRQVWLWXWHDEDVLVIRUQDWLRQDOLW\LWVHOI$6WDWHPD\KRZHYHUFRQIHUQDWLRQDOLW\RQ

GLIILFXOWWRSURYHQDWLRQDOLW\,QVXFKFDVHVUHVLGHQFHFRXOGSURYLGHSURRIRIQDWLRQDOLW\DOWKRXJK

HVWDEOLVKQDWLRQDOLW\,QVRPHFRXQWULHVZKHUHWKHUHDUHQRFOHDUELUWKUHFRUGVLWPD\EH



LQWHUQDWLRQDOODZ 1DWLRQDOLW\PD\DOVREHDFTXLUHGDVDUHVXOWRIWKHVXFFHVVLRQRI6WDWHV

'UDIWDUWLFOHGRHVQRWUHTXLUHD6WDWHWRSURYHDQHIIHFWLYHRUJHQXLQHOLQNEHWZHHQLWVHOI

8QLWHG1DWLRQV7UHDW\6HULHVYROSDUWLFOH




,QWKH1RWWHERKPFDVHWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHVWDWHGĥ$FFRUGLQJWRWKHSUDFWLFHRI6WDWHVWRDUELWUDO
DQGMXGLFLDOGHFLVLRQVDQGWRWKHRSLQLRQRIZULWHUVQDWLRQDOLW\LVWKHOHJDOERQGKDYLQJDVLWVEDVLVDVRFLDOIDFWRI
DWWDFKPHQWDJHQXLQHFRQQHFWLRQRIH[LVWHQFHLQWHUHVWVDQGVHQWLPHQWVWRJHWKHUZLWKWKHH[LVWHQFHRIUHFLSURFDO
ULJKWVDQGGXWLHV,WPD\EHVDLGWRFRQVWLWXWHWKHMXULGLFDOH[SUHVVLRQRIWKHIDFWWKDWWKHLQGLYLGXDOXSRQZKRPLWLV
FRQIHUUHGHLWKHUGLUHFWO\E\WKHODZRUDVWKHUHVXOWRIDQDFWRIWKHDXWKRULWLHVLVLQIDFWPRUHFORVHO\FRQQHFWHG
ZLWKWKHSRSXODWLRQRIWKH6WDWHFRQIHUULQJQDWLRQDOLW\WKDQZLWKWKDWRIDQ\RWKHU6WDWH&RQIHUUHGE\D6WDWHLWRQO\
HQWLWOHVWKDW6WDWHWRH[HUFLVHSURWHFWLRQYLV¡YLVDQRWKHU6WDWHLILWFRQVWLWXWHVDWUDQVODWLRQLQWRMXULGLFDOWHUPVRI
WKHLQGLYLGXDOģVFRQQHFWLRQZKLFKKDVPDGHKLPLWVQDWLRQDOĦRSFLWDWS


6HH'UDIW$UWLFOHVRQ1DWLRQDOLW\RI1DWXUDO3HUVRQVLQ5HODWLRQWRWKH6XFFHVVLRQRI6WDWHV<HDUERRNī
YRO,, 3DUW7ZR SDUD

6HHHJDUWLFOH  RIWKH&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI'LVFULPLQDWLRQDJDLQVW:RPHQ
8QLWHG1DWLRQV7UHDW\6HULHVYROSDQGDUWLFOHRIWKH&RQYHQWLRQRQWKH1DWLRQDOLW\RI0DUULHG
:RPHQLELGYROSZKLFKSURKLELWWKHDFTXLVLWLRQRIQDWLRQDOLW\LQVXFKFLUFXPVWDQFHV6HHSDUD  
EHORZ





/HDJXHRI1DWLRQV7UHDW\6HULHVYROS



DQGLWVQDWLRQDODORQJWKHOLQHVVXJJHVWHGLQWKH1RWWHERKPFDVHDVDQDGGLWLRQDOIDFWRUIRUWKH



VXFKSHUVRQVE\PHDQVRIQDWXUDOL]DWLRQ

,ELGS
,ELGS

6HHDOVRDUWLFOH  RIWKH(XURSHDQ&RQYHQWLRQRQ1DWLRQDOLW\




7KLVLQWHUSUHWDWLRQZDVSODFHGRQWKH1RWWHERKPFDVHE\WKH,WDOLDQ8QLWHG6WDWHV&RQFLOLDWLRQ&RPPLVVLRQLQ
WKH)OHJHQKHLPHUFDVH,/5YRO  S





ZLWKUHJDUGWRQDWLRQDOLW\Ħ7RGD\FRQYHQWLRQVSDUWLFXODUO\LQWKHILHOGRIKXPDQULJKWV

LQWHUQDWLRQDOFRQYHQWLRQVLQWHUQDWLRQDOFXVWRPDQGWKHSULQFLSOHVRIODZJHQHUDOO\UHFRJQL]HG

WKHSURYLVRĥ>W@KLVODZVKDOOEHUHFRJQL]HGE\RWKHU6WDWHVLQVRIDUDVLWLVFRQVLVWHQWZLWK

SURYLVLRQWKDWĥLWLVIRUHDFK6WDWHWRGHWHUPLQHXQGHULWVRZQODZZKRDUHLWVQDWLRQDOVĦZLWK

4XHVWLRQV5HODWLQJWRWKH&RQIOLFWRI1DWLRQDOLW\/DZVFRQILUPHGWKLVE\TXDOLI\LQJWKH

QDWLRQDOVWKLVULJKWLVQRWDEVROXWH$UWLFOHRIWKH+DJXH&RQYHQWLRQRQ&HUWDLQ



7KHILQDOSKUDVHLQGUDIWDUWLFOHVWUHVVHVWKDWWKHDFTXLVLWLRQRIQDWLRQDOLW\PXVWQRWEH

LQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ$OWKRXJKD6WDWHKDVWKHULJKWWRGHFLGHZKRDUHLWV



RUGHVFHQWIURP6WDWHVZLWKZKLFKWKH\KDYHDWHQXRXVFRQQHFWLRQ

WKHLUOLYHVLQ6WDWHVZKRVHQDWLRQDOLW\WKH\QHYHUDFTXLUHRUKDYHDFTXLUHGQDWLRQDOLW\E\ELUWK

WKHUHDUHPLOOLRQVRISHUVRQVZKRKDYHPRYHGDZD\IURPWKHLU6WDWHRIQDWLRQDOLW\DQGPDGH

EHQHILWRIGLSORPDWLFSURWHFWLRQDVLQWRGD\ģVZRUOGRIHFRQRPLFJOREDOL]DWLRQDQGPLJUDWLRQ

SURSRVHGE\1RWWHERKPZDVVWULFWO\DSSOLHGLWZRXOGH[FOXGHPLOOLRQVRISHUVRQVIURPWKH

WLHV0RUHRYHULWLVQHFHVVDU\WREH PLQGIXORIWKHIDFWWKDWLIWKHJHQXLQHOLQNUHTXLUHPHQW

WR1RWWHERKPYLV¡YLV*XDWHPDODĦ7KLVVXJJHVWVWKDWWKH&RXUWGLGQRWLQWHQGWRH[SRXQGD

PDUULDJHSHUVHLVLQVXIILFLHQWIRUWKHJUDQWRIQDWLRQDOLW\LWUHTXLUHVLQDGGLWLRQDSHULRGRI



&RXUWRI-XVWLFHWRUHSHDWHGO\DVVHUWWKDW/LHFKWHQVWHLQZDVĥQRWHQWLWOHGWRH[WHQGLWVSURWHFWLRQ

QDWXUDOL]DWLRQ0DUULDJHWRDQDWLRQDOLVQRWLQFOXGHGLQWKLVOLVWDVLQPRVWFLUFXPVWDQFHV



*XDWHPDOD WKH5HVSRQGHQW6WDWH IRUDSHULRGRIRYHU\HDUVZKLFKOHGWKH,QWHUQDWLRQDO

HPSOR\HGE\6WDWHVIRUWKHJUDQWRIQDWLRQDOLW\ELUWK MXVVROL GHVFHQW MXVVDQJXLQLV DQG

SDUWLFXODUO\WKHIDFWWKDWWKHWLHVEHWZHHQ0U1RWWHERKPDQG/LHFKWHQVWHLQ WKH$SSOLFDQW6WDWH 
ZHUHĥH[WUHPHO\WHQXRXVĦFRPSDUHGZLWKWKHFORVHWLHVEHWZHHQ0U1RWWHERKPDQG

7KHFRQQHFWLQJIDFWRUVIRUWKHFRQIHUPHQWRIQDWLRQDOLW\OLVWHGLQGUDIWDUWLFOHDUH

WKHUHZHUHFHUWDLQIDFWRUVWKDWVHUYHGWROLPLW1RWWHERKPWRWKHIDFWVRIWKHFDVHLQTXHVWLRQ

'HVSLWHGLYHUJHQWYLHZVDVWRWKHLQWHUSUHWDWLRQRIWKHFDVHWKH&RPPLVVLRQWRRNWKHYLHZWKDW

H[HUFLVHRIGLSORPDWLFSURWHFWLRQHYHQZKHUHWKHQDWLRQDOSRVVHVVHVRQO\RQHQDWLRQDOLW\

LOOXVWUDWLYHDQGQRWH[KDXVWLYH1HYHUWKHOHVVWKH\LQFOXGHWKHFRQQHFWLQJIDFWRUVPRVWFRPPRQO\



0RUHUHFHQWO\LWKDVEHHQHQGRUVHGE\WKH(XURSHDQ&RQYHQWLRQRQ1DWLRQDOLW\
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'UDIWDUWLFOHUHFRJQL]HVWKDWD6WDWHDJDLQVWZKLFKDFODLPLVPDGHRQEHKDOIRIDQ

RIWKHZLIHUHQGHUKHUVWDWHOHVVRUIRUFHXSRQKHUWKHQDWLRQDOLW\RIWKHKXVEDQGĦ

RIQDWLRQDOLW\E\WKHKXVEDQGGXULQJPDUULDJHVKDOODXWRPDWLFDOO\FKDQJHWKHQDWLRQDOLW\

QDWLRQDOLW\7KH\VKDOOHQVXUHLQSDUWLFXODUWKDWQHLWKHUPDUULDJHWRDQDOLHQQRUFKDQJH

WKDWWKH6WDWHFRQIHUULQJQDWLRQDOLW\PXVWEHJLYHQDĥPDUJLQRIDSSUHFLDWLRQĦLQGHFLGLQJXSRQ

7KDWWKHEXUGHQRISURRIIDOOVXSRQWKH6WDWHFKDOOHQJLQJQDWLRQDOLW\IROORZVIURPWKHUHFRJQLWLRQ

YLRODWLRQRILQWHUQDWLRQDOODZLVXSRQWKH6WDWHFKDOOHQJLQJWKHQDWLRQDOLW\RIWKHLQMXUHGSHUVRQ

QHJDWLYHHPSKDVL]HVWKHIDFWWKDWWKHEXUGHQRISURYLQJWKDWQDWLRQDOLW\KDVEHHQDFTXLUHGLQ

QDWLRQDOLW\VKRXOGEHDFTXLUHGLQDPDQQHUĥQRWLQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZĦ7KHGRXEOH

QDWLRQDOLW\KDVEHHQDFTXLUHGFRQWUDU\WRLQWHUQDWLRQDOODZ'UDIWDUWLFOHUHTXLUHVWKDW

LQMXUHGIRUHLJQQDWLRQDOPD\FKDOOHQJHWKHQDWLRQDOLW\RIVXFKDSHUVRQZKHUHKLVRUKHU



QHZ6WDWHRIQDWLRQDOLW\EHHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQ7KLVZRXOGDFFRUGZLWK

'LVFULPLQDWLRQDJDLQVW:RPHQSURYLGHVWKDW

:KHUHDSHUVRQDFTXLUHVQDWLRQDOLW\LQYROXQWDULO\LQDPDQQHULQFRQVLVWHQWZLWK



5<-HQQLQJVDQG$:DWWV HGV 2SSHQKHLPģV,QWHUQDWLRQDO/DZWKHG /RQGRQDQG1HZ<RUN
/RQJPDQ S




6HHWKHDGYLVRU\RSLQLRQRIWKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWVLQWKH3URSRVHG$PHQGPHQWVWRWKH
1DWXUDOL]DWLRQ3URYLVLRQVRIWKH3ROLWLFDO&RQVWLWXWLRQRI&RVWD5LFDSDUDV


6HHDOVRDUWLFOHRIWKH$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV8QLWHG1DWLRQV7UHDW\6HULHVYRO
SDUWLFOH G  LLL RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI5DFLDO'LVFULPLQDWLRQ
8QLWHG1DWLRQV7UHDW\6HULHVYROS DQGDUWLFOHRIWKH &RQYHQWLRQRQWKH1DWLRQDOLW\RI0DUULHG
:RPHQ


7KLVZDVVWUHVVHGE\WKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWVLQLWVDGYLVRU\RSLQLRQRQ3URSRVHG
$PHQGPHQWVWRWKH1DWXUDOL]DWLRQ3URYLVLRQVRIWKH3ROLWLFDO&RQVWLWXWLRQRI&RVWD5LFD$GYLVRU\2SLQLRQ
2&RI-DQXDU\6HULHV$1RLQZKLFKLWKHOGWKDWLWZDVQHFHVVDU\WRUHFRQFLOHWKHSULQFLSOHWKDWWKH
FRQIHUPHQWRIQDWLRQDOLW\IDOOVZLWKLQWKHGRPHVWLFMXULVGLFWLRQRID6WDWHĥZLWKWKHIXUWKHUSULQFLSOHWKDW
LQWHUQDWLRQDOODZLPSRVHVFHUWDLQOLPLWVRQWKH6WDWHģVSRZHUZKLFKOLPLWVDUHOLQNHGWRWKHGHPDQGVLPSRVHGE\WKH
LQWHUQDWLRQDOV\VWHPIRUWKHSURWHFWLRQRIKXPDQULJKWVĦDWSDUD6HHDOVR,/5YROS

PDUULDJHWKDWSHUVRQVKRXOGLQSULQFLSOHEHDOORZHGWREHSURWHFWHGGLSORPDWLFDOO\E\KHURUKLV

LQWHUQDWLRQDOODZDVZKHUHDZRPDQDXWRPDWLFDOO\DFTXLUHVWKHQDWLRQDOLW\RIKHUKXVEDQGRQ



6WDWHģVFRQIHUPHQWRIQDWLRQDOLW\

WKHFRQIHUPHQWRIQDWLRQDOLW\DQGWKDWWKHUHLVDSUHVXPSWLRQLQIDYRXURIWKHYDOLGLW\RID

/HJDO&RQVHTXHQFHVIRU6WDWHVRIWKH&RQWLQXHG3UHVHQFHRI6RXWK$IULFDLQ1DPLELD 6RXWK:HVW$IULFD 
1RWZLWKVWDQGLQJ6HFXULW\&RXQFLOUHVROXWLRQ   $GYLVRU\2SLQLRQ ,&-5HSRUWV SDWS
SDUD






$6WDWHLVQRORQJHUHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRID
SHUVRQZKRDFTXLUHVWKHQDWLRQDOLW\RIWKH6WDWHDJDLQVWZKLFKWKHFODLPLVEURXJKWDIWHU
WKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP


'LSORPDWLFSURWHFWLRQVKDOOQRWEHH[HUFLVHGE\WKHSUHVHQW6WDWHRIQDWLRQDOLW\LQ
UHVSHFWRIDSHUVRQDJDLQVWDIRUPHU6WDWHRIQDWLRQDOLW\RIWKDWSHUVRQIRUDQLQMXU\
FDXVHGZKHQWKDWSHUVRQZDVDQDWLRQDORIWKHIRUPHU6WDWHRIQDWLRQDOLW\DQGQRWRIWKH
SUHVHQW6WDWHRIQDWLRQDOLW\


1RWZLWKVWDQGLQJSDUDJUDSKD6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQ
UHVSHFWRIDSHUVRQZKRLVLWVQDWLRQDODWWKHGDWHRIWKHRIILFLDO SUHVHQWDWLRQRIWKHFODLP
EXWZDVQRWDQDWLRQDODWWKHGDWHRILQMXU\SURYLGHGWKDWWKHSHUVRQKDGWKHQDWLRQDOLW\
RIDSUHGHFHVVRU6WDWHRUORVWKLVRUKHUSUHYLRXVQDWLRQDOLW\DQGDFTXLUHGIRUDUHDVRQ
XQUHODWHGWRWKHEULQJLQJRIWKHFODLPWKHQDWLRQDOLW\RIWKHIRUPHU6WDWHLQDPDQQHUQRW
LQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ

6HHDUWLFOHRIWKH&RQYHQWLRQRQWKH1DWLRQDOLW\RI0DUULHG:RPHQ



&RQWLQXRXVQDWLRQDOLW\RIDQDWXUDOSHUVRQ

$UWLFOH


$6WDWHLVHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDSHUVRQZKR
ZDVDQDWLRQDORIWKDW6WDWHFRQWLQXRXVO\IURPWKHGDWHRILQMXU\WRWKHGDWHRIWKHRIILFLDO
SUHVHQWDWLRQRIWKHFODLP&RQWLQXLW\LVSUHVXPHGLIWKDWQDWLRQDOLW\H[LVWHGDWERWKWKHVH
GDWHV

DVVRFLDWHG

ULJKWVVKRXOGQRWEHDIIHFWHGE\DQLOOHJDODFWRQWKHSDUWRIWKH6WDWHZLWKZKLFKWKHLQGLYLGXDOLV

WKHUXOLQJRIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQLWV2SLQLRQRQ1DPLELD WKDWLQGLYLGXDO

UHVXOWVLQWKHORVVRIWKHLQGLYLGXDOģVIRUPHUQDWLRQDOLW\HTXLWDEOHFRQVLGHUDWLRQVUHTXLUHWKDWWKH

H[DPSOHDUWLFOHSDUDJUDSKRIWKH&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI

ĥ6WDWHVSDUWLHVVKDOOJUDQWZRPHQHTXDOULJKWVWRPHQWRDFTXLUHFKDQJHRUUHWDLQWKHLU

IRUPHU6WDWHRIQDWLRQDOLW\,IKRZHYHUWKHDFTXLVLWLRQRIQDWLRQDOLW\LQVXFKFLUFXPVWDQFHV

UHTXLUH6WDWHVWRFRPSO\ZLWKLQWHUQDWLRQDOVWDQGDUGVLQWKHJUDQWLQJRIQDWLRQDOLW\)RU

16



$OWKRXJKWKHFRQWLQXRXVQDWLRQDOLW\UXOHLVZHOOHVWDEOLVKHGLWKDVEHHQVXEMHFWHGWR

&RPPHQWDU\

7KHILUVWUHTXLUHPHQWLVWKDWWKHLQMXUHGQDWLRQDOEHDQDWLRQDORIWKHFODLPDQW6WDWHDWWKH

WZRGDWHV,WLVKRZHYHULQFRQJUXRXVWRUHTXLUHWKDWWKHVDPHQDWLRQDOLW\EHVKRZQERWKDWWKH

/DZLQOHIWRSHQWKHTXHVWLRQZKHWKHUFRQWLQXLW\RIQDWLRQDOLW\ZDVUHTXLUHGEHWZHHQWKH

EHFDXVHLQSUDFWLFHWKLVLVVXHVHOGRPDULVHV)RUWKHVHUHDVRQVWKH,QVWLWXWHRI,QWHUQDWLRQDO

WKHQDWLRQDOPXVWUHWDLQWKHQDWLRQDOLW\RIWKHFODLPDQW6WDWHEHWZHHQWKHVHWZRGDWHVODUJHO\

GDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP6WDWHSUDFWLFHDQGGRFWULQHDUHXQFOHDURQZKHWKHU

SURWHFWLRQLQUHVSHFWRIDSHUVRQZKRZDVLWVQDWLRQDOERWKDWWKHWLPHRIWKHLQMXU\DQGDWWKH

EHDQDWLRQDOIRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQ,QLQ/RHZHQ*URXS,QFY86$
DQ,&6,'DUELWUDOWULEXQDOKHOGWKDWĥWKHUHPXVWEHFRQWLQXRXVPDWHULDOLGHQWLW\IURPWKHGDWHRI
WKHHYHQWVJLYLQJULVHWRWKHFODLPZKLFKGDWHLVNQRZQDVWKHGLHVDTXRWKURXJKWRWKHGDWHRI
WKHUHVROXWLRQRIWKHFODLPZKLFKGDWHLVNQRZQDVWKHGLHVDGTXHPĦ2QWKHIDFWVWKH/RHZHQ

WKHUXOHKDVEHHQGUDIWHGWRUHTXLUHWKDWWKHLQMXUHGSHUVRQEHDQDWLRQDOFRQWLQXRXVO\IURPWKH

GDWHRIWKHLQMXU\WRWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP*LYHQWKHGLIILFXOW\RI

SURYLGLQJHYLGHQFHRIFRQWLQXLW\LWLVSUHVXPHGLIWKHVDPHQDWLRQDOLW\H[LVWHGDWERWKWKHVH

GDWHV7KLVSUHVXPSWLRQLVRIFRXUVHUHEXWWDEOH









,&6,'5HSRUWVYRO  SDWSDUD


5<-HQQLQJVDQG$:DWWV2SSHQKHLPģV,QWHUQDWLRQDO/DZ RSFLWDWS(VFKDX]LHUFODLP *UHDW%ULWDLQ
Y0H[LFR 815,$$YRO9S


+%ULJJVĥ/DSURWHFWLRQGLSORPDWLTXHGHVLQGLYLGXVHQGURLWLQWHUQDWLRQDO/DQDWLRQDOLWªGHV5ªFODPDWLRQVĦ
$QQXDLUHGHOģ,QVWLWXWGH'URLW,QWHUQDWLRQDOYRO , SDWSS

:DUVDZ6HVVLRQ$QQXDLUHGHOģ,QVWLWXWGH'URLW,QWHUQDWLRQDOYRO ,, SS

6HHWKHGLFWXPRI8PSLUH3DUNHULQ$GPLQLVWUDWLYH'HFLVLRQV1R9 8QLWHG6WDWHVY*HUPDQ\ 815,$$
YRO9,,SDWS



+RZHYHUWKH&RPPLVVLRQZDVQRWSUHSDUHGWRIROORZWKH/RHZHQWULEXQDOLQDGRSWLQJDEODQNHW

GLSORPDWLFSURWHFWLRQFDQFOHDUO\QRWEHXSKHOGDVLVPDGHFOHDULQGUDIWDUWLFOHSDUDJUDSK  

WKHSUHVHQWDWLRQRIWKHFODLPWRWKDWRIWKHUHVSRQGHQW6WDWHLQZKLFKFLUFXPVWDQFHVDFODLPIRU

6HHWKHVWDWHPHQWRI8PSLUH3DUNHULQ$GPLQLVWUDWLYH'HFLVLRQ1R9 8QLWHG6WDWHVY*HUPDQ\ 815,$$
YRO9,,SDWS  ĥ$Q\RWKHUUXOHZRXOGRSHQZLGHWKHGRRUIRUDEXVHVDQGPLJKWUHVXOWLQ
FRQYHUWLQJDVWURQJQDWLRQLQWRDFODLPDJHQF\LQEHKDOIRIWKRVHZKRDIWHUVXIIHULQJLQMXULHVVKRXOGDVVLJQWKHLU
FODLPVWRLWVQDWLRQDOVRUDYDLOWKHPVHOYHVRILWVQDWXUDOL]DWLRQODZVIRUWKHSXUSRVHRISURFXULQJLWVHVSRXVDOIRUWKHLU
FODLPVĦ



6HHWKHFRPPHQWRI-XGJH6LU*HUDOG)LW]PDXULFHLQWKH%DUFHORQD7UDFWLRQFDVHDWSSVHHWRR
(:\OHU/D5©JOH'LWHGHOD&RQWLQXLWªGHOD1DWLRQDOLWªGDQVOH&RQWHQWLHX[,QWHUQDWLRQDO 3DULV38) 




6HHIRULQVWDQFHWKHGHFLVLRQRIWKH8QLWHG6WDWHV,QWHUQDWLRQDO&ODLPV&RPPLVVLRQLQWKH
.UHQFODLP,/5YROSDWS

FKDQJHKLVQDWLRQDOLW\EHWZHHQWKLVGDWHDQGWKHPDNLQJRIDQDZDUGRUDMXGJPHQWKHFHDVHVWR

FDVHGHDOWZLWKWKHVLWXDWLRQLQZKLFKWKHSHUVRQVRXJKWWREHSURWHFWHGFKDQJHGQDWLRQDOLW\DIWHU

SUHVHQWDWLRQRIWKHFODLP7KHUHLVKRZHYHUVXSSRUWIRUWKHYLHZWKDWLIWKHLQGLYLGXDOVKRXOG

FRQWLQXHEHWZHHQWKHVHWZRGDWHV7KXVLQDQH[HUFLVHLQSURJUHVVLYHGHYHORSPHQWRIWKHODZ

7KHGLHVDGTXHPIRUWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQLVWKHGDWHRIWKHRIILFLDO

GDWHRILQMXU\DQGDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPZLWKRXWUHTXLULQJLWWR



FRQWUDVWWRLQIRUPDOGLSORPDWLFFRQWDFWVDQGHQTXLULHVRQWKLVVXEMHFW

ZKLFKWKHILUVWRIILFLDORUIRUPDOGHPDQGLVPDGHE\WKH6WDWHH[HUFLVLQJGLSORPDWLFSURWHFWLRQLQ

DGGHG WRWKLVIRUPXODWLRQWRLQGLFDWHWKDWWKHGDWHRIWKHSUHVHQWDWLRQRIWKHFODLPLVWKDWRQ

GLHVDGTXHPUHTXLUHGIRUWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ7KHZRUGĥRIILFLDOĦKDVEHHQ

PRVWIUHTXHQWO\XVHGLQWUHDWLHVMXGLFLDOGHFLVLRQVDQGGRFWULQHWRLQGLFDWHWKHRXWHUGDWHRU

ODQJXDJHWRLGHQWLI\WKHGDWHRIWKHFODLP7KHSKUDVHĥSUHVHQWDWLRQRIWKHFODLPĦLVWKDW

WKHIDFWWKDWFRQYHQWLRQVHVWDEOLVKLQJPL[HGFODLPVFRPPLVVLRQVKDYHHPSOR\HGGLIIHUHQW

LQZKLFKXQIDLUQHVVPLJKWRWKHUZLVHUHVXOW

3DUDJUDSKDVVHUWVWKHWUDGLWLRQDOSULQFLSOHWKDWD6WDWHLVHQWLWOHGWRH[HUFLVHGLSORPDWLF

ZKLFKWKHFRQWLQXRXVQDWLRQDOLW\RIWKHFODLPLVUHTXLUHG7KLVXQFHUWDLQW\VWHPVODUJHO\IURP



SUHVHQWDWLRQRIWKHFODLP7KHUHLVVRPHGLVDJUHHPHQWLQMXGLFLDORSLQLRQRYHUWKHGDWHXQWLO

7KHVHFRQGWHPSRUDOUHTXLUHPHQWFRQWDLQHGLQSDUDJUDSKLVWKHGDWHRIWKHRIILFLDO

GUDIWDUWLFOHUHWDLQV WKHFRQWLQXRXVQDWLRQDOLW\UXOHEXW DOORZVH[FHSWLRQV WRDFFRPPRGDWHFDVHV



WLPH

SHULRGRIWLPHLIWKHLQMXU\FRQVLVWVRIVHYHUDODFWVRUDFRQWLQXLQJDFWFRPPLWWHGRYHUDSHULRGRI

GDWH RIWKHLQMXU\7KHGDWHRIWKHLQMXU\QHHGQRWEHDSUHFLVHGDWHEXWFRXOGH[WHQGRYHUD



DQGOHDGWRĥQDWLRQDOLW\VKRSSLQJĦIRUWKHSXUSRVHRIGLSORPDWLFSURWHFWLRQ )RUWKLVUHDVRQ



FODLP6XJJHVWLRQVWKDWLWEHDEDQGRQHGKDYHEHHQUHVLVWHGRXWRIIHDUWKDWWKLVPLJKWEHDEXVHG

LQGLYLGXDOFKDQJHVKLVRUKHUQDWLRQDOLW\IRUUHDVRQVXQUHODWHGWRWKHEULQJLQJRIDGLSORPDWLF

FRQVLGHUDEOHFULWLFLVPRQWKHJURXQGWKDWLWPD\SURGXFHJUHDWKDUGVKLSLQFDVHVLQZKLFKDQ
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7KHZRUGĥFODLPĦLQSDUDJUDSKV DQGLQFOXGHVERWKDFODLPVXEPLWWHGWKURXJK

7KHWKLUGFRQGLWLRQWKDWPXVWEHPHWIRUWKHUXOHRIFRQWLQXRXVQDWLRQDOLW\QRWWRDSSO\LV

3DUDJUDSKLVFRQFHUQHGZLWKFDVHVLQZKLFKWKHLQMXUHGSHUVRQKDVORVWKLV RUKHU




)RUFULWLFLVPRIWKH/RHZHQFDVHVHH-3DXOVVRQ'HQLDORI-XVWLFHLQ,QWHUQDWLRQDO/DZ 1HZ<RUN&DPEULGJH
8QLYHUVLW\3UHVV SS

DQGSRVVLEO\DGRSWLRQDQGPDUULDJHZKHQDFKDQJHRIQDWLRQDOLW\LVFRPSXOVRU\QDWLRQDOLW\

SUHYLRXVQDWLRQDOLW\HLWKHU YROXQWDULO\RULQYROXQWDULO\,QWKHFDVHRIWKHVXFFHVVLRQRI6WDWHV



6HHSDUD  RIFRPPHQWDU\WRWKHSUHVHQWGUDIWDUWLFOH



QDWLRQDOLW\

ZKHQWKDWSHUVRQZDVDQDWLRQDORIWKHIRUPHU6WDWHRIQDWLRQDOLW\DQGQRWWKHSUHVHQW6WDWHRI

DJDLQVWDIRUPHU6WDWHRIQDWLRQDOLW\RIWKHLQMXUHGSHUVRQLQUHVSHFWRIDQLQMXU\LQFXUUHG

QDWLRQDOLW\UXOH'LSORPDWLFSURWHFWLRQPD\QRWEHH[HUFLVHGE\WKHQHZ6WDWHRIQDWLRQDOLW\

3DUDJUDSKDGGVDQRWKHUVDIHJXDUGDJDLQVWDEXVHRIWKHOLIWLQJRIWKHFRQWLQXRXV



LQWHUQDWLRQDOODZ

7KLVFRQGLWLRQPXVWEHUHDGLQFRQMXQFWLRQZLWKGUDIWDUWLFOH



WKDWWKHQHZQDWLRQDOLW\KDVEHHQDFTXLUHGLQDPDQQHUQRWLQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ

 

WKHDFTXLVLWLRQRIWKHQHZQDWLRQDOLW\KDVWDNHQSODFHLQDPDQQHUQRWLQFRQVLVWHQWZLWK

WKHQDWLRQDOLW\RIDQRWKHU6WDWHIRUDUHDVRQXQUHODWHGWRWKHEULQJLQJRIWKHFODLPDQGWKLUGO\

SUHGHFHVVRU6WDWHRU KDVORVWKLVRUKHUSUHYLRXV QDWLRQDOLW\VHFRQGO\WKDWSHUVRQKDVDFTXLUHG

FRQGLWLRQVDUHPHWILUVWWKHSHUVRQVHHNLQJGLSORPDWLFSURWHFWLRQKDGWKHQDWLRQDOLW\RID

GDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPEXWQRWDWWKHWLPHRIWKHLQMXU\SURYLGHGWKDWWKUHH

ZLWKWKHEULQJLQJRIWKHFODLP

WKDWD6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDSHUVRQZKRZDVDQDWLRQDODWWKH

IDFWRUVVXFKDVPDUULDJHDGRSWLRQRUWKHVXFFHVVLRQRI6WDWHV7KHH[FHSWLRQLQSDUDJUDSKZLOO

WKRVHLQZKLFKWKHSHUVRQKDVDFTXLUHGDQHZQDWLRQDOLW\DVDQHFHVVDU\FRQVHTXHQFHRI

QDWLRQDOLW\UXOHPDLQO\WRFDVHVLQYROYLQJFRPSXOVRU\LPSRVLWLRQRIQDWLRQDOLW\VXFKDV

WKHEULQJLQJRIWKHFODLP7KLVFRQGLWLRQLVGHVLJQHGWROLPLWH[FHSWLRQVWRWKHFRQWLQXRXV

SURWHFWLRQLVH[HUFLVHGPXVWKDYHDFTXLUHGKLVRUKHUQHZQDWLRQDOLW\IRUDUHDVRQXQUHODWHGWR

SDUDJUDSKDGGUHVVHVWKLVIHDUE\SURYLGLQJWKDWWKHSHUVRQLQUHVSHFWRIZKRPGLSORPDWLF

KHUEHKDOILVWKHEDVLVIRUWKHUXOHRIFRQWLQXRXVQDWLRQDOLW\7KHVHFRQGFRQGLWLRQFRQWDLQHGLQ

QRWDSSO\ZKHUHWKHSHUVRQKDVDFTXLUHGDQHZQDWLRQDOLW\IRUFRPPHUFLDOUHDVRQVFRQQHFWHG

:KLOHWKH&RPPLVVLRQGHFLGHGWKDWLWZDVQHFHVVDU\WRUHWDLQWKHFRQWLQXRXVQDWLRQDOLW\

$VVWDWHGDERYHIHDUWKDWDSHUVRQPD\GHOLEHUDWHO\FKDQJHKLVRUKHUQDWLRQDOLW\LQ

RUGHUWRDFTXLUHD6WDWHRIQDWLRQDOLW\PRUHZLOOLQJDQGDEOHWREULQJDGLSORPDWLFFODLPRQKLVRU



1DWXUDO3HUVRQVLQUHODWLRQWRWKH6XFFHVVLRQRI6WDWHV

VXFFHVVLRQWRQDWLRQDOLW\DVXEMHFWWKDWLVFRYHUHGE\WKH&RPPLVVLRQģVDUWLFOHVRQ1DWLRQDOLW\RI

FRQWLQXLW\RIQDWLRQDOLW\IRUSXUSRVHVRIGLSORPDWLFSURWHFWLRQ,WPDNHVQRDWWHPSWWRUHJXODWH

UXOHLWDJUHHGWKDWWKHUHZDVDQHHGIRUH[FHSWLRQVWRWKLVUXOH3DUDJUDSKDFFRUGLQJO\SURYLGHV



FRPPHQWDU\WKHUHWR

RIWKHDUWLFOHVRQWKH5HVSRQVLELOLW\RI6WDWHVIRU,QWHUQDWLRQDOO\:URQJIXO$FWVRIDQGWKH

FRQWLQXLQJDQGWKHIRUPUHSDUDWLRQVKRXOGWDNH7KLVPDWWHULVGHDOWZLWKPRUHIXOO\LQDUWLFOH

FRQGXFWWKDWWKHUHVSRQVLEOH6WDWHVKRXOGWDNHLQRUGHUWRFHDVHWKHZURQJIXODFWLILWLV

GLSORPDWLFFKDQQHOVDQGDFODLPILOHGEHIRUHDMXGLFLDOERG\6XFKDFODLPPD\VSHFLI\WKH



ODWHUGDWHRIWKHUHVROXWLRQRIWKHFODLPWKHPDNLQJRIWKHDZDUG

ZKLFKWKHDGPLVVLELOLW\RIWKHFODLPPXVWEHMXGJHG7KLVGHWHUPLQDWLRQFRXOGQRWEHOHIWWRWKH

H[HUFLVHGLSORPDWLFSURWHFWLRQDIDFWWKDWZDVKLWKHUWRXQFHUWDLQ0RUHRYHULWLVWKHGDWHRQ

GDWHLVVLJQLILFDQWDVLWLVWKHGDWHRQZKLFKWKH6WDWHRIQDWLRQDOLW\VKRZVLWVFOHDULQWHQWLRQWR

SUHIHUHQFHLVJLYHQWRWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPDVWKHGLHVDGTXHP7KLV

,QWKHFDVHRIWKHVXFFHVVLRQRI6WDWHVWKLVSDUDJUDSKLVOLPLWHGWRWKHTXHVWLRQRIWKH

LQYROXQWDU\

SUHVHQWDWLRQRIWKHFODLPDQGLWVILQDOUHVROXWLRQDQGLWFRXOGEHXQIDLUWRSHQDOL]HWKHLQGLYLGXDO


VRFOHDU)RUUHDVRQVRIWKLVNLQGSDUDJUDSKGRHVQRWUHTXLUHWKHORVVRIQDWLRQDOLW\WREH

FRXOGEHFRQWUDU\WRWKHLQWHUHVWVRIWKHLQGLYLGXDODVPDQ\\HDUVPD\SDVVEHWZHHQWKH

IRUFKDQJLQJQDWLRQDOLW\WKURXJKPDUULDJHRUQDWXUDOL]DWLRQGXULQJWKLVSHULRG,QVWHDG

ZLOOEHORVWLQYROXQWDULO\,QWKHFDVHRIRWKHUFKDQJHVRIQDWLRQDOLW\WKHHOHPHQWRIZLOOLVQRW

UXOHWKDWQDWLRQDOLW\PXVWEHPDLQWDLQHGWRWKHGDWHRIUHVROXWLRQRIWKHFODLP6XFKDUXOH
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RFFDVLRQEHHQUHSXGLDWHG7KHLQFRQFOXVLYHQHVVRIWKHDXWKRULWLHVPDNHLWXQZLVHWRSURSRVHD
UXOHRQWKLVVXEMHFW

QDWLRQDORIWKHUHVSRQGHQW6WDWHDIWHUWKHSUHVHQWDWLRQRIWKHFODLPWKHDSSOLFDQW6WDWHORVHVLWV

ULJKWWRSURFHHGZLWKWKHFODLPDVLQVXFKDFDVHWKHUHVSRQGHQW6WDWHZRXOGLQHIIHFWEHUHTXLUHG

'UDIWDUWLFOHOHDYHVRSHQWKHTXHVWLRQZKHWKHUWKHKHLUVRIDQLQMXUHGQDWLRQDOZKRGLHV

DVDFRQVHTXHQFHRIWKHLQMXU\RUWKHUHDIWHUEXWEHIRUHWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPPD\

 

PRUHWKDQRQHQDWLRQDOLW\DVDUHVXOWRIWKHSDUDOOHORSHUDWLRQRIWKHSULQFLSOHVRIMXVVROLDQG

6HHFRPPHQWDU\WRDUWSDUD  



6WHYHQVRQFODLP *UHDW%ULWDLQY9HQH]XHOD 815,$$S%RJRYLFFODLP,/5YROS
([HFXWRUVRI)/HGHUHU GHFHDVHG Y*HUPDQ*RYHUQPHQW



(VFKDX]LHUFODLP815,$$YRO,9S.UHQFODLP*OHDGHOOFODLP *UHDW%ULWDLQY0H[LFR 815,$$
YRO9 S 6HGFRQWUD 6WUDXEFODLP,/5YROS





(EHQH]HU%DUVWRQLQ*++DFNZRUWK'LJHVWRI,QWHUQDWLRQDO/DZYRO  S([HFXWRUVRI)/HGHUHU
LQ5HFXHLOGHV'ªFLVLRQVGHV7ULEXQDX[$UELWUDX[0L[WHVYROS+DZDLLDQ&ODLPVLQ).1LHOVRQ$PHULFD
DQG%ULWLVK&ODLPV$UELWUDWLRQ  S&KRSLQLQ)UHQFKDQG$PHULFDQ&ODLPV&RPPLVVLRQ
YRO5HFRUGVRI&ODLPV*ULEEOH5HSRUWRI5REHUW6+DOH(VT>3DUW,,YRO,,,@86)RUHLJQ
5HODWLRQV  





(VFKDX]LHUFODLP *UHDW%ULWDLQY0H[LFR DWS



(0%RUFKDUG7KH'LSORPDWLF3URWHFWLRQRI&LWL]HQV$EURDGRUWKH/DZRI,QWHUQDWLRQDO&ODLPV 1HZ<RUN
7KH%DQNV/RZ3XEOLVKLQJ&R S6WUDXEFODLP



H[HUFLVHRIGLSORPDWLFSURWHFWLRQE\RQHRUDOORIWKH6WDWHVRIZKLFKWKHLQMXUHGSHUVRQLVD

E\D6WDWHRIQDWLRQDOLW\LQUHVSHFWRIDGXDORUPXOWLSOHQDWLRQDO'UDIWDUWLFOHLVOLPLWHGWRWKH

,WLVWKHUHIRUHQHFHVVDU\WRDGGUHVVWKHTXHVWLRQRIWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ

WKH6WDWHVZKRVHQDWLRQDOLW\KHSRVVHVVHVĦ

RIILFLDOSUHVHQWDWLRQRIWKHFODLPWKHFODLPPD\EHFRQWLQXHGEHFDXVHLWKDVDVVXPHGDQDWLRQDO

ĥīDSHUVRQKDYLQJWZRRUPRUHQDWLRQDOLWLHVPD\EHUHJDUGHGDVLWVQDWLRQDOE\HDFKRI

EURXJKW7KHUHLVVRPHVXSSRUWIRUWKHYLHZWKDWZKHUHWKHLQMXUHGQDWLRQDOGLHVEHIRUHWKH

&RQIOLFWRI1DWLRQDOLW\/DZVZKLFKSURYLGHV

JLYHQDSSURYDOE\DUWLFOHRIWKH+DJXH&RQYHQWLRQRQ&HUWDLQ4XHVWLRQV5HODWLQJWRWKH

LQWHUQDWLRQDOODZGRHVQRWSURKLELWGXDORUPXOWLSOHQDWLRQDOLW\LQGHHGVXFKQDWLRQDOLW\ZDV

$OWKRXJKWKHODZVRIVRPH6WDWHVGRQRWSHUPLWWKHLUQDWLRQDOVWREHQDWLRQDOVRIRWKHU6WDWHV

:KHUHWKHKHLUKDVWKHQDWLRQDOLW\RIWKHUHVSRQGHQW6WDWHLWLVFOHDUWKDWQRVXFKFODLPPD\EH

E\WKH6WDWHRIQDWLRQDOLW\RIWKHGHFHDVHGSHUVRQLIWKHKHLUKDVWKHQDWLRQDOLW\RIDWKLUG6WDWH

LQWHUSUHWDWLRQRISDUWLFXODUWUHDWLHVWHQGWRVXSSRUWWKHSRVLWLRQWKDWQRFODLPPD\EHEURXJKW

DQRWKHU6WDWH-XGLFLDOGHFLVLRQVRQWKLVVXEMHFWZKLOHLQFRQFOXVLYHDVPRVWGHDOZLWKWKH

EHSURWHFWHGE\WKH6WDWHRIQDWLRQDOLW\RIWKHLQMXUHGSHUVRQLIKHRUVKHKDVWKHQDWLRQDOLW\RI

HQYLVDJHGLQGUDIWDUWLFOHZKLFKGRHVQRWUHVXOWLQWKHUHQXQFLDWLRQRIDSULRUQDWLRQDOLW\

MXVVDQJXLQLVRURIWKHFRQIHUPHQWRIQDWLRQDOLW\E\QDWXUDOL]DWLRQRUDQ\RWKHUPDQQHUDV

'XDORUPXOWLSOHQDWLRQDOLW\LVDIDFWRILQWHUQDWLRQDOOLIH$QLQGLYLGXDOPD\DFTXLUH



6WDWH

&RPPHQWDU\


7ZRRUPRUH6WDWHVRIQDWLRQDOLW\PD\MRLQWO\H[HUFLVHGLSORPDWLFSURWHFWLRQLQ
UHVSHFWRIDGXDORUPXOWLSOHQDWLRQDO


$Q\6WDWHRIZKLFKDGXDORUPXOWLSOHQDWLRQDOLVDQDWLRQDOPD\H[HUFLVH
GLSORPDWLFSURWHFWLRQLQUHVSHFWRIWKDWQDWLRQDODJDLQVWD6WDWHRIZKLFKWKDWSHUVRQLV
QRWDQDWLRQDO

0XOWLSOHQDWLRQDOLW\DQGFODLPDJDLQVWDWKLUG6WDWH

ZRXOGUHTXLUHWKDWWKHFODLPEHWHUPLQDWHGEXWWKHEXUGHQRISURRIZLOOEHXSRQWKHUHVSRQGHQW

XQWLOWKHGDWHRISUHVHQWDWLRQDQGWKHUHDIWHUDFTXLUHGWKHQDWLRQDOLW\RIDWKLUG6WDWHHTXLW\

WKHFODLP,IWKHLQMXUHGSHUVRQKDVLQEDGIDLWKUHWDLQHGWKHQDWLRQDOLW\RIWKHFODLPDQW6WDWH

LWVFODLPZKHQWKHLQMXUHGSHUVRQEHFRPHVDQDWLRQDORIDWKLUG6WDWHDIWHUWKHSUHVHQWDWLRQRI

LWVHOIWKURXJKWKHSHUVRQRILWVQDWLRQDO 7KHDSSOLFDQW6WDWHPD\OLNHZLVHGHFLGHWRZLWKGUDZ

FODLPLVWKDWRIWKH6WDWHDQGWKHSXUSRVHRIWKHFODLPLVWRVHHNUHSDUDWLRQIRULQMXU\FDXVHGWR

ZLWKGUDZLWVFODLPGHVSLWHWKHIDFWWKDWLQWHUPVRIWKHILFWLRQSURFODLPHGLQ0DYURPPDWLV WKH

KHOGWRSUHFOXGHLWVFRQWLQXDWLRQ,QSUDFWLFHLQPRVWFDVHVRIWKLVNLQGWKHDSSOLFDQW6WDWHZLOO

DQXPEHURIRWKHUFDVHVLQZKLFKDFKDQJHLQQDWLRQDOLW\DIWHUSUHVHQWDWLRQRIWKHFODLPZDV

WRSD\FRPSHQVDWLRQWRLWVRZQQDWLRQDO7KLVZDVWKHVLWXDWLRQLQ/RHZHQ*URXS,QFY86$DQG
$UWLFOH

FKDUDFWHU$OWKRXJKFRQVLGHUDWLRQVRIHTXLW\PLJKWVHHPWRHQGRUVHVXFKDSRVLWLRQLWKDVRQ

 

3DUDJUDSKSURYLGHVWKDWLIDSHUVRQLQUHVSHFWRIZKRPDFODLPLVEURXJKWEHFRPHVD
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$ZDUGRI-XQH815,$$YRO,,SDWS



6HH'DOODOY,UDQ,UDQ86&75YRO  S 



6HHWKHGHFLVLRQVRIWKH,WDOLDQ8QLWHG6WDWHV&RQFLOLDWLRQ&RPPLVVLRQLQWKH0HUJªFODLPRI-XQH
,/5YRO  SDWSWKH9HUHDQRFODLPGHFLVLRQ1RRI0D\,/5YRO  
SSDQGWKH6WDQNRYLFFODLPRI-XO\,/5YRO  S DWS





6HHDUWLFOHRIWKH+DJXH&RQYHQWLRQRQ&HUWDLQ4XHVWLRQV5HODWLQJWRWKH&RQIOLFWRI1DWLRQDOLW\/DZV
UHVROXWLRQRQĥ/H&DUDFW©UHQDWLRQDOGģXQHUªFODPDWLRQLQWHUQDWLRQDOHSUªVHQWªHSDUXQ(WDWHQUDLVRQGģXQ
GRPPDJHVXELSDUXQLQGLYLGXĦDGRSWHGE\WKH,QVWLWXWHRI,QWHUQDWLRQDO/DZDWLWV:DUVDZ6HVVLRQLQ
5ªVROXWLRQVGHOģ,QVWLWXWGH'URLW,QWHUQDWLRQDO  S DUW E +DUYDUG'UDIW&RQYHQWLRQ
RQWKH,QWHUQDWLRQDO5HVSRQVLELOLW\RI6WDWHVIRU,QMXULHVWR$OLHQVDUWLFOH  LQ/%6RKQDQG55%D[WHU
ĥ5HVSRQVLELOLW\RI6WDWHVIRU,QMXULHVWRWKH(FRQRPLF,QWHUHVWVRI$OLHQVĦ$-,/YRO  S
*DUFLD$PDGRU7KLUG5HSRUWRQ6WDWH5HVSRQVLELOLW\LQ<HDUERRNīYRO,,SGRFXPHQW$&1
DUW  




6HHWKHGHFLVLRQRIWKH<XJRVODY+XQJDULDQ0L[HG$UELWUDO7ULEXQDOLQWKHGH%RUQFDVH$QQXDO'LJHVWRI
3XEOLF,QWHUQDWLRQDO/DZ&DVHVYROFDVH1RRI-XO\

,UDQ8QLWHG6WDWHV&ODLP7ULEXQDO7KHGHFLVLRQQRWWRUHTXLUHDJHQXLQHRUHIIHFWLYHOLQNLQ

7KLVUXOHKDVEHHQIROORZHGLQRWKHUFDVHVDQGKDVPRUHUHFHQWO\EHHQXSKHOGE\WKH

FDVHE\UHIHUULQJWRWKHQDWLRQDOLW\RIWKHRWKHUSRZHUĦ

HQWLWOHGWRFRQWHVWWKHFODLPRIRQHRIWKHWZRSRZHUVZKRVHQDWLRQDOLVLQWHUHVWHGLQWKH

ĥWKHUXOHRI,QWHUQDWLRQDO/DZ>LV@WKDWLQDFDVHRIGXDOQDWLRQDOLW\DWKLUG3RZHULVQRW

DQRWKHU6WDWHRIQDWLRQDOLW\,WVWDWHGWKDW

LQMXUHGLQGLYLGXDOKDGHIIHFWLYH3HUVLDQQDWLRQDOLW\DJDLQVWDFODLPIURPWKH8QLWHG6WDWHV

FRQGLWLRQ,QWKH6DOHPFDVHDQDUELWUDOWULEXQDOKHOGWKDW(J\SWFRXOGQRWUDLVHWKHIDFWWKDWWKH

GHFLVLRQVDQGFRGLILFDWLRQHQGHDYRXUVWKHZHLJKWRIDXWKRULW\GRHVQRWUHTXLUHVXFKD

SURWHFWLRQDJDLQVWD6WDWHRIZKLFKWKHLQMXUHGSHUVRQLVQRWDQDWLRQDOLQERWKDUELWUDO

6WDWHRIQDWLRQDOLW\DQGDGXDORUPXOWLSOHQDWLRQDOLQWKHFDVHRIWKHH[HUFLVHRIGLSORPDWLF

'UDIWDUWLFOHGHDOVZLWKWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQE\RQH6WDWHRIQDWLRQDOLW\

WKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP



6WDWHWRVKRZWKDWLWVQDWLRQDOLW\LVSUHGRPLQDQWERWKDWWKHWLPHRIWKHLQMXU\DQGDWWKHGDWHRI

UHTXLUHDQHIIHFWLYHOLQNEHWZHHQFODLPDQW6WDWHDQGQDWLRQDOGUDIWDUWLFOHUHTXLUHVWKHFODLPDQW

GXDORUPXOWLSOHQDWLRQDODJDLQVWD6WDWHRIZKLFKWKHLQMXUHGSHUVRQLVQRWDQDWLRQDOGRHVQRW

DJDLQVWDQRWKHU6WDWHRIQDWLRQDOLW\:KHUHDVGUDIWDUWLFOHGHDOLQJZLWKDFODLPLQUHVSHFWRID



&RPPHQWDU\


$6WDWHRIQDWLRQDOLW\PD\QRWH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRID
SHUVRQDJDLQVWD6WDWHRIZKLFKWKDWSHUVRQLVDOVRDQDWLRQDOXQOHVVWKHQDWLRQDOLW\RIWKH
IRUPHU6WDWHLVSUHGRPLQDQWERWKDWWKHGDWHRILQMXU\DQGDWWKHGDWHRIWKHRIILFLDO
SUHVHQWDWLRQRIWKHFODLP

0XOWLSOHQDWLRQDOLW\DQGFODLPDJDLQVWD6WDWHRIQDWLRQDOLW\

$UWLFOH

LQWHUQDWLRQDODQGQDWLRQDOWULEXQDOV JRYHUQLQJWKHVDWLVIDFWLRQRIMRLQWFODLPV

7KH\VKRXOGEHGHDOWZLWKLQDFFRUGDQFHZLWKWKHJHQHUDOSULQFLSOHVRIODZUHFRJQL]HGE\

FRQWLQXHVZLWKLWVFODLP,WLVGLIILFXOWWRFRGLI\UXOHVJRYHUQLQJYDULHGVLWXDWLRQVRIWKLVNLQG

6WDWHRIQDWLRQDOLW\ZDLYHVWKHULJKWWRGLSORPDWLFSURWHFWLRQZKLOHDQRWKHU6WDWHRIQDWLRQDOLW\

KDVDOUHDG\UHFHLYHGVDWLVIDFWLRQLQUHVSHFWWRWKDWFODLP3UREOHPVPD\DOVRDULVHZKHUHRQH

GLIIHUHQWIRUXPVRUZKHUHRQH6WDWHRIQDWLRQDOLW\EULQJVDFODLPDIWHUDQRWKHU6WDWHRIQDWLRQDOLW\

UDLVHREMHFWLRQVZKHUHWKHFODLPDQW6WDWHVEULQJVHSDUDWHFODLPVHLWKHUEHIRUHWKHVDPHIRUXPRU

REMHFWWRVXFKDFODLPPDGHE\WZRRUPRUH6WDWHVDFWLQJVLPXOWDQHRXVO\DQGLQFRQFHUWLWPD\

QDWLRQDODJDLQVWD6WDWHRIZKLFKWKDWSHUVRQLVQRWDQDWLRQDO:KLOHWKHUHVSRQVLEOH6WDWHFDQQRW

6WDWHVRIQDWLRQDOLW\PD\MRLQWO\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDGXDORUPXOWLSOH

GLSORPDWLFSURWHFWLRQ

$OWKRXJKWKHUHLVVXSSRUWIRUWKHUHTXLUHPHQWRIDJHQXLQHRUHIIHFWLYHOLQNEHWZHHQWKH

ULJKWWKDWDWWDFKHVWRHDFK6WDWHRIQDWLRQDOLW\3DUDJUDSKWKHUHIRUHUHFRJQL]HVWKDWWZRRUPRUH

LWGRHVQRWUHTXLUHDJHQXLQHRUHIIHFWLYHOLQNEHWZHHQWKHQDWLRQDODQGWKH6WDWHH[HUFLVLQJ





LWVQDWLRQDOHYHQZKHUHWKDWSHUVRQLVDQDWLRQDORIRQHRUPRUHRWKHU6WDWHV/LNHGUDIWDUWLFOH

,QSULQFLSOHWKHUHLVQRUHDVRQZK\WZR6WDWHVRIQDWLRQDOLW\PD\QRWMRLQWO\H[HUFLVHD

WKLUG6WDWH

RYHUQDWLRQDOLW\ZKHUHRQH6WDWHRIQDWLRQDOLW\VHHNVWRSURWHFWDGXDOQDWLRQDODJDLQVWD

DUWLFOH

3DUDJUDSKDOORZVD6WDWHRIQDWLRQDOLW\WRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRI

FODLPVIURPDQRWKHU6WDWHRIQDWLRQDOLW\LQUHVSHFWRIDGXDOQDWLRQDOWKHUHLVQRFRQIOLFW

SURWHFWLRQE\RQH6WDWHRIQDWLRQDOLW\DJDLQVWDQRWKHU6WDWHRIQDWLRQDOLW\LVFRYHUHGLQGUDIW



VXFKFLUFXPVWDQFHVDFFRUGVZLWKUHDVRQ8QOLNHWKHVLWXDWLRQLQZKLFKRQH6WDWHRIQDWLRQDOLW\

QDWLRQDODJDLQVWD6WDWHRIZKLFKWKDWSHUVRQLVQRWDQDWLRQDO7KHH[HUFLVHRIGLSORPDWLF
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(YHQEHIRUHWKHUHZDVKRZHYHUVXSSRUWLQDUELWUDOGHFLVLRQVIRUDQRWKHUSRVLWLRQ

QDWLRQDODJDLQVWDQRWKHU6WDWHRIQDWLRQDOLW\7KLVMXULVSUXGHQFHZDVUHOLHGRQE\WKH

QDPHO\WKDWWKH6WDWHRIGRPLQDQWRUHIIHFWLYHQDWLRQDOLW\PLJKWEULQJSURFHHGLQJVLQUHVSHFWRID



QDWLRQDOVDJDLQVWDQRWKHU6WDWHRIQDWLRQDOLW\DVĥWKHRUGLQDU\SUDFWLFHĦ

IRU,QMXULHVWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHGHVFULEHGWKHSUDFWLFHRI6WDWHVQRWWRSURWHFWWKHLU

SRVLWLRQLQDUELWUDODZDUGV,QLQLWVDGYLVRU\RSLQLRQLQWKHFDVHFRQFHUQLQJ5HSDUDWLRQ

/DWHUFRGLILFDWLRQSURSRVDOVDGRSWHGDVLPLODUDSSURDFKDQGWKHUHZDVDOVRVXSSRUWIRUWKLV

ZKRVHQDWLRQDOLW\VXFKSHUVRQDOVRSRVVHVVHVĦ



ĥ$6WDWHPD\QRWDIIRUGGLSORPDWLFSURWHFWLRQWRRQHRILWVQDWLRQDOVDJDLQVWD6WDWH

1DWLRQDOLW\/DZVGHFODUHVLQDUWLFOHWKDW

,&-5HSRUWVS



-DPHV/RXLV'UXPPRQGFDVH.QDSS3&5HSS (QJ5HSS %ULJQRQH0LODQL6WHYHQVRQDQG
0DWKLQVRQFDVHV %ULWLVK9HQH]XHODQ0L[HG&ODLP&RPPLVVLRQ UHSRUWHGLQ5DOVWRQ9HQH]XHODQ$UELWUDWLRQVRI
SS DQGUHVSHFWLYHO\&DUQHYDURFDVH 3HUPDQHQW&RXUWRI$UELWUDWLRQ 
UHSRUWHGLQ6FRWW7KH+DJXH&RXUW5HSRUWVYRODWS +HLQFDVHRI$SULODQG0D\
$QJOR*HUPDQ0L[HG$UELWUDO7ULEXQDO $QQXDO'LJHVWRI3XEOLF,QWHUQDWLRQDO/DZFDVHVYROFDVH
1RS %OXPHQWKDOFDVH )UHQFK*HUPDQ0L[HG7ULEXQDO 5HFXHLOGHV'ªFLVLRQVGHV7ULEXQDX[0L[WHV
YRO  S GH0RQWIRUWFDVHRI-XO\ )UHQFK*HUPDQ0L[HG7ULEXQDO $QQXDO'LJHVWRI3XEOLF
,QWHUQDWLRQDO/DZ&DVHVYROFDVH1RS 3LQVRQFDVH )UHQFK0H[LFDQ0L[HG
&ODLPV&RPPLVVLRQ $QQXDO'LJHVWRI3XEOLF,QWHUQDWLRQDO/DZ&DVHVYROFDVH1RVDQG
RI2FWREHUSS 7HOOHFKFDVHRI0D\ 8QLWHG6WDWHV$XVWULDDQG+XQJDU\7ULSDUWLWH&ODLP
&RPPLVVLRQ 815,$$ YRO9,S






6HH$OH[DQGHUFDVH  0RRUH,QWHUQDWLRQDO$UELWUDWLRQVS  8QLWHG6WDWHV%ULWLVK&ODLPV
&RPPLVVLRQ 2OGHQERXUJFDVH'HFLVLRQVDQG2SLQLRQVRI&RPPLVVLRQHUV2FWREHUWR)HEUXDU\
S +RQH\FDVH)XUWKHU'HFLVLRQVDQG2SLQLRQVRI WKH &RPPLVVLRQHUVVXEVHTXHQWWR)HEUXDU\S
%ULWLVK0H[LFDQ&ODLPV&RPPLVVLRQ FLWHGLQ=55RGHĥ'XDO1DWLRQDOVDQGWKH'RFWULQHRI'RPLQDQW
1DWLRQDOLW\Ħ$-,/YRO  SDWSS$GDPVDQG%ODFNPRUHFDVHGHFLVLRQ1R
RI-XO\815,$$YRO9SS %ULWLVK0H[LFDQ&ODLPV&RPPLVVLRQ 


6HHDUW  RIWKH+DUYDUG'UDIW&RQYHQWLRQUHSURGXFHGLQ$-,/YRORQWKH,QWHUQDWLRQDO
5HVSRQVLELOLW\RI 6WDWHVIRU,QMXULHVWR$OLHQVUHSURGXFHGLQ$-,/YRO  SDUWLFOH D RIWKH
UHVROXWLRQRQĥ/H&DUDFW©UHQDWLRQDOGģXQHUªFODPDWLRQLQWHUQDWLRQDOHSUªVHQWªHSDUXQ(WDWHQUDLVRQGģXQ
GRPPDJHVXELSDUXQLQGLYLGXĦDGRSWHGE\WKH,QVWLWXWHRI,QWHUQDWLRQDO/DZDWLWV :DUVDZ6HVVLRQ

6HHWRRDUW D RIWKH+DUYDUG'UDIW&RQYHQWLRQRI5HVSRQVLELOLW\RI6WDWHVIRU'DPDJH'RQHLQ7KHLU
7HUULWRU\WRWKH3HUVRQRU3URSHUW\RI)RUHLJQHUV$-,/YRO6SHFLDO6XSSOHPHQW  SS




6HHLQSDUWLFXODU(VSKDKDQLDQY%DQN7HMDUDW ,UDQ86&75YRO  SFDVH1R$
,UDQ86&75YRO  S$WDROODK*ROSLUDY*RYHUQPHQWRIWKH,VODPLF5HSXEOLFRI,UDQ
,UDQ86&75YRO  SDQG,/5YROS




6HHIRUH[DPSOH6SDXOGLQJFODLPGHFLVLRQ1R,/5YRO  S=DQJULOOLFODLP
RI'HFHPEHU,/5YRO  S&HVWUDFODLPGHFLVLRQ1RRI)HEUXDU\,/5
YRO  S3XFFLQLFODLPGHFLVLRQ1RRI0D\,/5YRO  S6DOYRQL(VWDWH
FODLPGHFLVLRQ1RRI0D\,/5YRO  S5XVSROLFODLPGHFLVLRQ1RRI
0D\,/5 YRO  S*DQDSLQLFODLPGHFLVLRQ1RRI$SULO,/5YRO  
S7XUULFODLPGHFLVLRQ1RRI-XQH,/5YRO  S*UDQLHURFODLPGHFLVLRQ
1RRI-DQXDU\,/5YRO  S'L&LFLRFODLPGHFLVLRQ1RRI1RYHPEHU
,/5YRO  S

,/5 YRO  SDWS SDUD9 6HHDOVRGH/HRQFDVH1RVDQGRI0D\
DQG$SULO815,$$YRO;9,SDWS




,&-5HSRUWV SS 1RWWHERKPZDVQRWFRQFHUQHGZLWKGXDOQDWLRQDOLW\EXWWKH&RXUWIRXQGVXSSRUW
IRULWVILQGLQJWKDW1RWWHERKPKDGQRHIIHFWLYHOLQNZLWK/LHFKWHQVWHLQLQFDVHVGHDOLQJZLWKGXDOQDWLRQDOLW\6HH
DOVRWKHMXGLFLDOGHFLVLRQVUHIHUUHGWRLQIRRWQRWH

WKH&RPPLVVLRQ*DUFLD$PDGRUSURSRVHGWKDW

SURSRVDOVKDYHJLYHQDSSURYDOWRWKLVDSSURDFK,QKLV7KLUG5HSRUWRQ6WDWH5HVSRQVLELOLW\WR

WKHSULQFLSOHRIGRPLQDQWDQGHIIHFWLYHQDWLRQDOLW\LQDQXPEHURIFDVHV&RGLILFDWLRQ

GXDOQDWLRQDOV5HO\LQJRQWKHVHFDVHVWKH,UDQ8QLWHG6WDWHV&ODLPV7ULEXQDOKDVDSSOLHG

DGRSWHGZDVDSSOLHGE\WKH&RQFLOLDWLRQ&RPPLVVLRQLQRYHUVXEVHTXHQWFDVHVFRQFHUQLQJ

WKHFRQFHSWRIGRPLQDQWQDWLRQDOLW\ZHUHVLPSO\WZRVLGHVRIWKHVDPHFRLQ7KHUXOHWKXV

,QLWVRSLQLRQWKH&RQFLOLDWLRQ&RPPLVVLRQKHOGWKDWWKHSULQFLSOHRIHIIHFWLYHQDWLRQDOLW\DQG

HOLPLQDWLRQRIDQ\SRVVLEOHXQFHUWDLQW\Ħ

JHQHUDOO\UHFRJQL]HGDQGPD\FRQVWLWXWHDFULWHULRQRISUDFWLFDODSSOLFDWLRQIRUWKH

ZKHQVXFKSUHGRPLQDQFHLVQRWSURYHGEHFDXVHWKHILUVWRIWKHVHWZRSULQFLSOHVLV

QDWLRQDOLW\ZKHQHYHUVXFKQDWLRQDOLW\LVWKDWRIWKHFODLPLQJ6WDWH%XWLWPXVWQRW\LHOG

SURWHFWLRQLQWKHFDVHRIGXDOQDWLRQDOLW\PXVW\LHOGEHIRUHWKHSULQFLSOHRIHIIHFWLYH

ĥ7KHSULQFLSOHEDVHGRQWKHVRYHUHLJQHTXDOLW\RI6WDWHVZKLFKH[FOXGHVGLSORPDWLF

WKH&RQFLOLDWLRQ&RPPLVVLRQVWDWHGWKDW

,QWHUQDWLRQDO&RXUWRI-XVWLFHLQDQRWKHUFRQWH[WLQWKH1RWWHERKPFDVHDQGZDVJLYHQH[SOLFLW
DSSURYDOE\,WDOLDQ8QLWHG6WDWHV&RQFLOLDWLRQ&RPPLVVLRQLQWKH0HUJªFODLPLQ+HUH

,QWKHSDVWWKHUHZDVVWURQJVXSSRUWIRUWKHUXOHRIQRQUHVSRQVLELOLW\DFFRUGLQJWRZKLFK

RIQDWLRQDOLW\7KH+DJXH&RQYHQWLRQRQ&HUWDLQ4XHVWLRQV5HODWLQJWRWKH&RQIOLFWRI



RQH6WDWHRIQDWLRQDOLW\PLJKWQRWEULQJDFODLPLQUHVSHFWRIDGXDOQDWLRQDODJDLQVWDQRWKHU6WDWH

21

FLUFXPVWDQFHVHQYLVDJHGE\GUDIWDUWLFOHDUHWREHUHJDUGHGDVH[FHSWLRQDO7KLVDOVRPDNHVLW

WLHVĦ

(YHQWKRXJKWKHWZRFRQFHSWVDUHGLIIHUHQWWKHDXWKRULWLHVXVHWKHWHUPĥHIIHFWLYHĦRU

&RQFLOLDWLRQ&RPPLVVLRQLQWKH0HUJªFODLPZKLFKPD\EHVHHQDVWKHVWDUWLQJSRLQWIRUWKH

HLWKHUĥHIIHFWLYHĦRUĥGRPLQDQWĦ,WLVPRUHRYHUWKHWHUPXVHGE\WKH,WDOLDQ8QLWHG6WDWHV

H[HUFLVHLVPRUHDFFXUDWHO\FDSWXUHGE\WKHWHUPĥSUHGRPLQDQWĦZKHQDSSOLHGWRQDWLRQDOLW\WKDQ

TXHVWLRQLVUHTXLUHGWREDODQFHWKHVWUHQJWKVRIFRPSHWLQJQDWLRQDOLWLHVDQGWKHHVVHQFHRIWKLV

LQGLYLGXDOKDVVWURQJHUWLHVZLWKRQH6WDWHUDWKHUWKDQDQRWKHU$WULEXQDOFRQVLGHULQJWKLV

LQVWHDGXVHVWKHWHUPĥSUHGRPLQDQWĦDVLWFRQYH\VWKHHOHPHQWRIUHODWLYLW\DQGLQGLFDWHVWKDWWKH

QDWLRQDOLW\'UDIWDUWLFOHGRHV QRWXVHHLWKHURIWKHVHZRUGVWRGHVFULEHWKHUHTXLUHGOLQNEXW

QDWLRQDOLQVLWXDWLRQVLQZKLFKRQH6WDWHRIQDWLRQDOLW\EULQJVDFODLPDJDLQVWDQRWKHU6WDWHRI

ĥGRPLQDQWĦZLWKRXWGLVWLQFWLRQWRGHVFULEHWKHUHTXLUHGOLQNEHWZHHQWKHFODLPDQW6WDWHDQGLWV



$VVRFLDWLRQLQ

1RDWWHPSWLVPDGH WRGHVFULEHWKHIDFWRUVWREHWDNHQLQWRDFFRXQWLQGHFLGLQJZKLFK

'RFXPHQW$&1LQ<HDUERRNī YRO,,SGUDIWDUWSDUD

,/5 YRO  S





ĥ,QWHULP5HSRUWRQWKHĢ7KH&KDQJLQJ/DZRI1DWLRQDOLW\RI&ODLPVģĦLQ,QWHUQDWLRQDO/DZ$VVRFLDWLRQ ,/$ 
5HSRUWRIWKHWK&RQIHUHQFH  SS SDUD FRQILUPHGLQWKHILQDOUHSRUWDGRSWHGDWWKH,/$
&RQIHUHQFHLQ7RURQWR





WRHDFKIDFWRUZLOOYDU\DFFRUGLQJWRWKHFLUFXPVWDQFHVRIHDFKFDVH

WKHRWKHU6WDWHDQGPLOLWDU\VHUYLFH1RQHRIWKHVHIDFWRUVLVGHFLVLYHDQGWKHZHLJKWDWWULEXWHG

VRFLDOVHFXULW\LQVXUDQFHYLVLWVWRWKHRWKHU6WDWHRIQDWLRQDOLW\SRVVHVVLRQDQGXVHRISDVVSRUWRI

HDFKFRXQWU\SDUWLFLSDWLRQLQVRFLDODQGSXEOLFOLIHXVHRIODQJXDJHWD[DWLRQEDQNDFFRXQW

ODQJXDJHRIHGXFDWLRQHPSOR\PHQWDQGILQDQFLDOLQWHUHVWVSODFHRIIDPLO\OLIHIDPLO\WLHVLQ

WKHSHULRGVSHQWDVDQDWLRQDORIWKHSURWHFWLQJ6WDWHEHIRUHWKHFODLPDURVH SODFHFXUULFXODDQG

WKHDPRXQWRIWLPHVSHQWLQHDFKFRXQWU\RIQDWLRQDOLW\GDWHRIQDWXUDOL]DWLRQ LHWKHOHQJWKRI

QDWLRQDOLW\LVSUHGRPLQDQW7KHDXWKRULWLHVLQGLFDWHWKDWVXFKIDFWRUVLQFOXGHKDELWXDOUHVLGHQFH



GHYHORSPHQWRIWKHSUHVHQWFXVWRPDU\UXOH

7KHPDLQREMHFWLRQWRDFODLPEURXJKWE\RQH6WDWHRIQDWLRQDOLW\DJDLQVWDQRWKHU6WDWH


3DUDJUDSKGRHVQRWDSSO\LQUHVSHFWRIDQLQMXU\FDXVHGE\DQLQWHUQDWLRQDOO\
ZURQJIXODFWRIWKH6WDWHRIQDWLRQDOLW\RIWKHUHIXJHH


$6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDSHUVRQZKRLV
UHFRJQL]HGDVDUHIXJHHE\WKDW6WDWHLQDFFRUGDQFHZLWKLQWHUQDWLRQDOO\DFFHSWHG
VWDQGDUGV ZKHQWKDWSHUVRQDWWKHGDWHRILQMXU\DQGDWWKHGDWHRIWKHRIILFLDO
SUHVHQWDWLRQRIWKHFODLPLVODZIXOO\DQGKDELWXDOO\UHVLGHQWLQWKDW6WDWH




$6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDVWDWHOHVVSHUVRQZKRDW
WKHGDWHRILQMXU\DQGDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPLVODZIXOO\DQG
KDELWXDOO\UHVLGHQWLQWKDW6WDWH

6WDWHOHVVSHUVRQVDQGUHIXJHHV

$UWLFOH

SHUVRQFRQWHPSODWHGLQGUDIWDUWLFOHZLOOQRWKDYHORVWKLVRUKHURWKHUQDWLRQDOLW\

FRQWDLQHGLQGUDIWDUWLFOHSDUDJUDSKLVQRWDSSOLFDEOHKHUHDVWKHLQMXUHG

H[SODLQHGLQWKHFRPPHQWDU\RQGUDIWDUWLFOH7KHH[FHSWLRQWRWKHFRQWLQXRXVQDWLRQDOLW\UXOH

7KHSKUDVHVĥDWWKHGDWHRILQMXU\ĦDQGĥDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPĦDUH

QHFHVVDU\LQWKLVFDVHWRSURYHFRQWLQXLW\RISUHGRPLQDQWQDWLRQDOLW\EHWZHHQWKHVHWZRGDWHV

DIILUPHGLQGUDIWDUWLFOHSDUDJUDSKRQWKHVXEMHFWRIFRQWLQXRXVQDWLRQDOLW\ LWLVQRW

WKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP$OWKRXJKWKLV UHTXLUHPHQWHFKRHVWKHSULQFLSOH

QDWLRQDOLW\RIWKHFODLPDQW6WDWHPXVWEHSUHGRPLQDQWERWKDWWKHGDWH RIWKHLQMXU\DQGDW

EULQJDFODLPDJDLQVWWKDW6WDWH7KLVREMHFWLRQLVRYHUFRPHE\WKHUHTXLUHPHQWWKDWWKH

SUHGRPLQDQWQDWLRQDOLW\VXEVHTXHQWWRDQLQMXU\LQIOLFWHGE\WKHRWKHU6WDWHRIQDWLRQDOLW\WR

RIQDWLRQDOLW\LVWKDWWKLVPLJKWSHUPLWD6WDWHZLWKZKLFKWKHLQGLYLGXDOKDVHVWDEOLVKHGD



FOHDUWKDWWKHEXUGHQRISURRILVRQWKHFODLPDQW6WDWHWRSURYHWKDWLWVQDWLRQDOLW\LVSUHGRPLQDQW

GLSORPDWLFSURWHFWLRQīXQOHVVĦLWVQDWLRQDOLW\LVSUHGRPLQDQW7KLVLVLQWHQGHGWRVKRZWKDWWKH

RQO\E\WKH6WDWHZLWKZKLFKWKHDOLHQKDVWKHVWURQJHUDQGPRUHJHQXLQHOHJDORURWKHU

'UDIWDUWLFOHLVIUDPHGLQQHJDWLYHODQJXDJHĥ$6WDWHRIQDWLRQDOLW\PD\QRWH[HUFLVH



ĥ,QFDVHVRIGXDORUPXOWLSOHQDWLRQDOLW\WKHULJKWWREULQJDFODLPVKDOOEHH[HUFLVDEOH

$VLPLODUYLHZZDVDGYDQFHGE\2UUHJR9LFX²DLQKLVUHSRUWWRWKH,QWHUQDWLRQDO/DZ
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7KHJHQHUDOUXOHZDVWKDWD6WDWHPLJKWH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRILWV

&RPPHQWDU\

'UDIWDUWLFOHDQH[HUFLVHLQSURJUHVVLYHGHYHORSPHQWRIWKHODZGHSDUWVIURPWKH

3DUDJUDSKGHDOVZLWKWKHGLSORPDWLFSURWHFWLRQRIVWDWHOHVVSHUVRQV,WJLYHVQR

,ELGYROS



8QLWHG1DWLRQV7UHDW\6HULHVYROS




,Q$O5DZL 2WKHUV5 RQWKH$SSOLFDWLRQRI Y6HFUHWDU\RI6WDWHIRU)RUHLJQ$IIDLUVDQG$QRWKHU>@
(:+& $GPLQ DQ(QJOLVKFRXUWKHOGWKDWGUDIWDUWLFOHZDVWREHFRQVLGHUHGOH[IHUHQGDDQGĥQRW\HWSDUWRI
LQWHUQDWLRQDOODZĦ SDUD 



8QLWHG1DWLRQV7UHDW\6HULHVYROS

815,$$YRO,9SDWS





5HODWLQJWRWKH6WDWXVRI6WDWHOHVV3HUVRQVRIZKLFKGHILQHVDVWDWHOHVVSHUVRQĥDVDSHUVRQ

GHILQLWLRQRIVWDWHOHVVSHUVRQV6XFKDGHILQLWLRQLVKRZHYHUWREHIRXQGLQWKH&RQYHQWLRQ



SURWHFWLRQRIVXFKSHUVRQV

VWDWXVRIVXFKSHUVRQV,WLVFRQFHUQHGRQO\ZLWKWKHLVVXHRIWKHH[HUFLVHRIWKHGLSORPDWLF

RIWKHUXOHVJRYHUQLQJVWDWHOHVVQHVVDQGUHIXJHHVLWKDVPDGHQRDWWHPSWWRSURQRXQFHRQWKH

HLWKHUDVWDWHOHVVSHUVRQRUDUHIXJHH$OWKRXJKGUDIWDUWLFOHLVWREHVHHQZLWKLQWKHIUDPHZRUN

DOORZVD6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDQRQQDWLRQDOZKHUHWKDWSHUVRQLV

WUDGLWLRQDOUXOHWKDWRQO\QDWLRQDOVPD\EHQHILWIURPWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQDQG



RI

5HGXFWLRQRI6WDWHOHVVQHVVRIDQGWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV

FDWHJRULHVRISHUVRQV7KLVLVHYLGHQFHGE\VXFKFRQYHQWLRQVDVWKH&RQYHQWLRQRQWKH

SHUVRQVDQGUHIXJHHV&RQWHPSRUDU\LQWHUQDWLRQDOODZUHIOHFWVDFRQFHUQIRUWKHVWDWXVRIERWK

7KLVGLFWXPQRORQJHUUHIOHFWVWKHDFFXUDWHSRVLWLRQRILQWHUQDWLRQDOODZIRUERWKVWDWHOHVV

FRPSODLQRQKLVEHKDOIHLWKHUEHIRUHRUDIWHUWKHLQMXU\Ħ

LQGLYLGXDOODFNLQJQDWLRQDOLW\DQGFRQVHTXHQWO\QR6WDWHLVHPSRZHUHGWRLQWHUYHQHRU

ĥ$6WDWHīGRHVQRWFRPPLWDQLQWHUQDWLRQDOGHOLQTXHQF\LQLQIOLFWLQJDQLQMXU\XSRQDQ

GLSORPDWLFSURWHFWLRQZKHQLWVWDWHG

&RPSDQ\Y8QLWHG0H[LFDQ6WDWHVKHOGWKDWDVWDWHOHVVSHUVRQFRXOGQRWEHWKHEHQHILFLDU\RI

QDWLRQDOVRQO\,QWKH8QLWHG6WDWHV0H[LFDQ&ODLPV&RPPLVVLRQLQ'LFNVRQ&DU:KHHO
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7KHUHTXLUHPHQWRIERWKODZIXOUHVLGHQFHDQGKDELWXDOUHVLGHQFHVHWVDKLJKWKUHVKROG

7KHWHPSRUDOUHTXLUHPHQWVIRUWKHEULQJLQJRIDFODLPDUHFRQWDLQHGLQSDUDJUDSK7KH

3DUDJUDSKGHDOVZLWKWKHGLSORPDWLFSURWHFWLRQRIUHIXJHHVE\WKHLU6WDWHRIUHVLGHQFH

/DZIXOUHVLGHQFHDQGKDELWXDOUHVLGHQFHDUHUHTXLUHG DVSUHFRQGLWLRQVIRUWKHH[HUFLVHRI

+DELWXDOUHVLGHQFHLQWKLVFRQWH[WFRQQRWHVFRQWLQXRXVUHVLGHQFH

$UWLFOH $   RIWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV






7KHWHUPVĥODZIXODQGKDELWXDOĦUHVLGHQFHDUHEDVHGRQWKH(XURSHDQ&RQYHQWLRQRQ1DWLRQDOLW\
DUWLFOH   J ZKHUHWKH\DUHXVHGLQFRQQHFWLRQZLWKWKHDFTXLVLWLRQRIQDWLRQDOLW\6HHWRRWKH+DUYDUG
'UDIW&RQYHQWLRQRQWKH,QWHUQDWLRQDO5HVSRQVLELOLW\RI6WDWHVIRU,QMXULHVWR$OLHQVZKLFKLQFOXGHVIRUWKHSXUSRVH
RISURWHFWLRQXQGHUWKLV&RQYHQWLRQDĥVWDWHOHVVSHUVRQKDYLQJKLVKDELWXDOUHVLGHQFHLQWKDW6WDWHĦDUWLFOH   F 

$UWLFOH




WKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHVVHWVWKHORZHUWKUHVKROGRIĥODZIXOO\

GLSORPDWLFSURWHFWLRQRIUHIXJHHVDVZLWKVWDWHOHVVSHUVRQVGHVSLWHWKHIDFWWKDWDUWLFOHRI



DOORFDWHGWRHDFKFDWHJRU\

SHUVRQVDQGUHIXJHHVDVHYLGHQFHGE\SDUDJUDSKH[SODLQZK\ DVHSDUDWHSDUDJUDSKKDVEHHQ

3DUDJUDSKPLUURUVWKHODQJXDJHRISDUDJUDSK,PSRUWDQWGLIIHUHQFHVEHWZHHQVWDWHOHVV

1DWLRQDOLW\@ĦDQGLIWKH\GRVRUXQWKHULVNRIORVLQJUHIXJHHVWDWXVLQWKH6WDWHRIUHVLGHQFH

DVWKH\DUHĥXQDEOHRUXQZLOOLQJWRDYDLO>WKHPVHOYHV@RIWKHSURWHFWLRQRI>WKH6WDWHRI

'LSORPDWLFSURWHFWLRQE\WKH6WDWHRIUHVLGHQFHLVSDUWLFXODUO\LPSRUWDQWLQWKHFDVHRIUHIXJHHV



WKHLQMXU\DQGDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP

VWDWHOHVVSHUVRQPXVWEHDODZIXODQGKDELWXDOUHVLGHQWRIWKHFODLPDQW6WDWHERWKDWWKHWLPHRI



H[FHSWLRQDOPHDVXUHLQWURGXFHGGHOHJHIHUHQGD

WKHFRPELQDWLRQRIODZIXOUHVLGHQFHDQGKDELWXDOUHVLGHQFHLVMXVWLILHGLQWKHFDVHRIDQ

$OWKRXJK WKLVWKUHVKROGLVKLJKDQGOHDGVWRDODFNRIHIIHFWLYHSURWHFWLRQIRUVRPHLQGLYLGXDOV



LVLQWHQGHGWRFRQYH\FRQWLQXRXVUHVLGHQFH

LQMXU\DQGDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP+DELWXDOUHVLGHQFHLQWKLVFRQWH[W

SURYLGHGWKDWKHRUVKHZDVODZIXOO\DQGKDELWXDOO\UHVLGHQWLQWKDW6WDWHERWKDWWKHWLPHRI

GLSORPDWLFSURWHFWLRQLQUHVSHFWRIVXFKDSHUVRQUHJDUGOHVVRIKRZKHRUVKHEHFDPHVWDWHOHVV

FDQQRGRXEWEHFRQVLGHUHGDVKDYLQJDFTXLUHGDFXVWRPDU\QDWXUH$6WDWHPD\H[HUFLVH

ZKRLVQRWFRQVLGHUHGDVDQDWLRQDOE\DQ\6WDWHXQGHUWKHRSHUDWLRQRILWVODZĦ7KLVGHILQLWLRQ

LVWKHSUHGRPLQDQWEDVLVIRUWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ7KHSDUDJUDSKLVDOVRMXVWLILHG
RQSROLF\JURXQGV0RVWUHIXJHHVKDYHVHULRXVFRPSODLQWVDERXWWKHLUWUHDWPHQWDWWKHKDQGRI

FRQVLGHUHGXVLQJWKHWHUPĥUHFRJQL]HGUHIXJHHVĦZKLFKDSSHDUVLQWKH(XURSHDQ

UHFRJQLWLRQPXVWKRZHYHUEHEDVHGRQĥLQWHUQDWLRQDOO\DFFHSWHGVWDQGDUGVĦUHODWLQJWRWKH

GLSORPDWLFSURWHFWLRQWRDQ\SHUVRQWKDWLWUHFRJQL]HG DQGWUHDWHGDVDUHIXJHH6XFK

+RZHYHUWKH&RPPLVVLRQSUHIHUUHGWRVHWQROLPLWWRWKHWHUPLQRUGHUWRDOORZD6WDWHWRH[WHQG

5HIXJHHVLQ&HQWUDO$PHULFDDSSURYHGE\WKH*HQHUDO$VVHPEO\RIWKH2$6LQ

SURWHFWLRQRIUHIXJHHV DQGWKH&DUWDJHQD'HFODUDWLRQRQWKH,QWHUQDWLRQDO3URWHFWLRQRI



$VSHFWVRI5HIXJHH3UREOHPVLQ$IULFD ZLGHO\VHHQDVWKHPRGHOIRUWKHLQWHUQDWLRQDO

%RWKSDUDJUDSKVDQGSURYLGHWKDWD6WDWHRIUHIXJHĥPD\H[HUFLVHGLSORPDWLF

$UWLFOH   J 

6HHSDUD  RIWKHFRPPHQWDU\WRWKLVGUDIWDUWLFOH

6HHSDUDRIWKH6FKHGXOHWRWKH&RQYHQWLRQ



)RULQVWDQFHLWPD\EHSRVVLEOHIRUD6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRIDSHUVRQJUDQWHG
SROLWLFDODV\OXPLQWHUPVRIWKH&DUDFDV&RQYHQWLRQRQ7HUULWRULDO$V\OXP8QLWHG1DWLRQV7UHDW\6HULHV
YROS



2$6*HQHUDO$VVHPEO\;95HJXODU6HVVLRQ  




1RWHRQ,QWHUQDWLRQDO3URWHFWLRQVXEPLWWHGE\WKH8QLWHG1DWLRQV+LJK&RPPLVVLRQHUIRU5HIXJHHV
GRFXPHQW$$&SSDUD


8QLWHG1DWLRQV7UHDW\6HULHVYROS7KLV&RQYHQWLRQH[WHQGVWKHGHILQLWLRQRIUHIXJHHWRLQFOXGH
ĥHYHU\SHUVRQZKRRZLQJWRH[WHUQDODJJUHVVLRQRFFXSDWLRQIRUHLJQGRPLQDWLRQRUHYHQWVVHULRXVO\GLVWXUELQJ
SXEOLFRUGHULQHLWKHUSDUWRUZKROHRIKLVFRXQWU\RIRULJLQRUQDWLRQDOLW\LVFRPSHOOHGWROHDYHKLVSODFHRIKDELWXDO
UHVLGHQFHLQRUGHUWRVHHNUHIXJHLQDQRWKHUSODFHRXWVLGHKLVFRXQWU\RIRULJLQRUQDWLRQDOLW\Ħ







7KHWUDYDX[SUªSDUDWRLUHVRIWKH&RQYHQWLRQPDNHLWFOHDUWKDWĥVWD\ĦPHDQVOHVVWKDQKDELWXDOUHVLGHQFH

RIGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDVWDWHOHVVSHUVRQRUUHIXJHHFDQQRWDQGVKRXOGQRWEHVHHQ

LQWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHVDQGLWV3URWRFRO



UHIXJHHV,WLVQRWFRQFHUQHGZLWKWKHFRQIHUPHQWRIQDWLRQDOLW\XSRQVXFKSHUVRQV7KHH[HUFLVH

FRQYHQWLRQVDQGRWKHULQWHUQDWLRQDOLQVWUXPHQWVDUHWRDSSO\DVZHOODVWKHOHJDOUXOHVFRQWDLQHG



6HHGUDIWDUWLFOHVDQGDQGFRPPHQWDULHVWKHUHWR

SHUVRQ

VWDWHOHVVSHUVRQVKRXOGLQQRZD\EHFRQVWUXHGDVDIIHFWLQJWKHQDWLRQDOLW\RIWKHSURWHFWHG

WKHKROGHU $IRUWLRULWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDUHIXJHHRUD

PDNHVLWFOHDUWKDWWKHLVVXHRIDWUDYHOGRFXPHQWWRDUHIXJHHGRHVQRWDIIHFWWKHQDWLRQDOLW\RI



WKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHVUHDGZLWKSDUDJUDSKRILWV6FKHGXOH

DVJLYLQJULVHWRDOHJLWLPDWHH[SHFWDWLRQRIWKHFRQIHUPHQWRIQDWLRQDOLW\'UDIWDUWLFOHRI

 

UHFRJQLWLRQRIUHIXJHHV7KLVWHUPHPSKDVL]HVWKDWWKHVWDQGDUGVH[SRXQGHGLQGLIIHUHQW

'UDIWDUWLFOHLVFRQFHUQHGRQO\ZLWKWKHGLSORPDWLFSURWHFWLRQRIVWDWHOHVVSHUVRQVDQG

$IRUWLRULLWKDVDGLVFUHWLRQZKHWKHUWRH[WHQGVXFKSURWHFWLRQWRDVWDWHOHVVSHUVRQRUUHIXJHH

XQGHULQWHUQDWLRQDOODZZKHWKHUWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDQDWLRQDO

SURWHFWLRQĦ7KLVHPSKDVL]HVWKHGLVFUHWLRQDU\QDWXUHRIWKHULJKW$6WDWHKDVDGLVFUHWLRQ

 

WKHIHDURIGHPDQGVIRUVXFKDFWLRQE\UHIXJHHVPLJKWGHWHU6WDWHVIURPDFFHSWLQJUHIXJHHV

SURWHFWLRQLQVXFKFDVHVZRXOGEHWRRSHQWKHIORRGJDWHVIRULQWHUQDWLRQDOOLWLJDWLRQ0RUHRYHU



WKHLU6WDWHRIQDWLRQDOLW\IURPZKLFKWKH\KDYHIOHGWRDYRLGSHUVHFXWLRQ7RDOORZGLSORPDWLF

&RQYHQWLRQRQ1DWLRQDOLW\ ZKLFKZRXOGKDYHH[WHQGHGWKHFRQFHSWWRLQFOXGHUHIXJHHV

UHFRJQL]HGE\UHJLRQDOLQVWUXPHQWVVXFKDVWKH2$8&RQYHQWLRQ*RYHUQLQJWKH6SHFLILF



KDYHFRQWUDGLFWHGWKHEDVLFDSSURDFKRIWKHSUHVHQWGUDIWDUWLFOHVDFFRUGLQJWRZKLFKQDWLRQDOLW\

UHVSHFWRIDUHIXJHHDJDLQVWWKH6WDWHRIQDWLRQDOLW\RIWKHUHIXJHH7RKDYHSHUPLWWHGWKLVZRXOG

FRYHULQDGGLWLRQSHUVRQVZKRGRQRWVWULFWO\FRQIRUPWRWKLVGHILQLWLRQ7KH&RPPLVVLRQ

7KHWHUPĥUHIXJHHĦLQSDUDJUDSKLVQRWOLPLWHGWRUHIXJHHVDVGHILQHGLQ

3DUDJUDSKSURYLGHVWKDWWKH6WDWHRIUHIXJHPD\QRWH[HUFLVHGLSORPDWLFSURWHFWLRQLQ

WKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHVDQGLWV3URWRFROEXWLVLQWHQGHGWR



KLJKWKUHVKROGZKHQLQWURGXFLQJDQH[FHSWLRQWRDWUDGLWLRQDOUXOHGHOHJHIHUHQGD
 

DQGDWWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP

GRHVQRWLQDQ\ZD\HQWLWOHWKHKROGHUWRGLSORPDWLFSURWHFWLRQ6HFRQGO\WKHQHFHVVLW\WRVHWD


UHIXJHHPXVWEHDODZIXODQGKDELWXDOUHVLGHQWRIWKHFODLPDQW6WDWHERWKDWWKHWLPHRIWKHLQMXU\

MXVWLI\WKLVSRVLWLRQ )LUVWWKHIDFWWKDWWKHLVVXHRIWUDYHOGRFXPHQWVLQWHUPVRIWKH&RQYHQWLRQ

7KHWHPSRUDOUHTXLUHPHQWVIRUWKHEULQJLQJRIDFODLPDUHUHSHDWHGLQSDUDJUDSK7KH



VWD\LQJĦIRU&RQWUDFWLQJ6WDWHVLQWKHLVVXLQJRIWUDYHOGRFXPHQWVWRUHIXJHHV7ZRIDFWRUV

24



'UDIWDUWLFOHUHFRJQL]HVWKDWGLSORPDWLFSURWHFWLRQPD\EHH[WHQGHGWRFRUSRUDWLRQV

&RPPHQWDU\


)RUWKHSXUSRVHVRIWKHGLSORPDWLFSURWHFWLRQRIDFRUSRUDWLRQWKH6WDWHRI
QDWLRQDOLW\PHDQVWKH6WDWHXQGHUZKRVHODZWKHFRUSRUDWLRQZDVLQFRUSRUDWHG+RZHYHU
ZKHQWKHFRUSRUDWLRQLVFRQWUROOHGE\QDWLRQDOVRIDQRWKHU6WDWHRU6WDWHVDQGKDVQR
VXEVWDQWLDOEXVLQHVVDFWLYLWLHVLQWKH6WDWHRILQFRUSRUDWLRQDQGWKHVHDWRIPDQDJHPHQW
DQGWKHILQDQFLDOFRQWURORIWKHFRUSRUDWLRQDUHERWKORFDWHGLQDQRWKHU6WDWHWKDW6WDWH
VKDOOEHUHJDUGHGDVWKH6WDWHRIQDWLRQDOLW\

6WDWHRIQDWLRQDOLW\RIDFRUSRUDWLRQ

$UWLFOH

/(*$/3(56216

&+$37(5,,,

SURWHFWLRQRIFRUSRUDWHHQWLWLHVQRDEVROXWHWHVWRIWKHĢJHQXLQHFRQQHFWLRQģKDVIRXQGJHQHUDO
DFFHSWDQFHĦLWVXJJHVWHGWKDWLQDGGLWLRQWRLQFRUSRUDWLRQDQGDUHJLVWHUHGRIILFHWKHUHZDVD

FRQFHUQHGZLWKWKHGLSORPDWLFSURWHFWLRQRIFRUSRUDWLRQVDQGVKDUHKROGHUVLQFRUSRUDWLRQV'UDIW

DUWLFOHLVGHYRWHGWRWKHSRVLWLRQRIOHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQV





$VWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHVWDWHGLQWKH

1DWLRQDOLW\'HFUHHVLVVXHGLQ7XQLVDQG0RURFFRFDVH

6WDWHVLQDGRPDLQHVVHQWLDOO\ZLWKLQWKHLUGRPHVWLFMXULVGLFWLRQ7KLVLQWXUQUHTXLUHV

ĥīLQWHUQDWLRQDOODZKDVWRUHFRJQL]HWKHFRUSRUDWHHQWLW\DVDQLQVWLWXWLRQFUHDWHGE\

%DUFHORQD7UDFWLRQFDVH

UHVHUYHGGRPDLQĦRID6WDWH













,ELGSSDUD

,&-5HSRUWV SSDUD

,ELGSSDUD1RWWHERKPFDVH

,ELGSSDUD

%DUFHORQD7UDFWLRQFDVHDWSSSDUD



OLVWLQJLQWKHUHFRUGVRIWKH&DQDGLDQWD[DXWKRULWLHVDQGWKHJHQHUDOUHFRJQLWLRQE\RWKHU6WDWHV

RIILFHDFFRXQWVDQGVKDUHUHJLVWHUWKHUHWKHKROGLQJRIERDUGPHHWLQJVWKHUHIRUPDQ\\HDUVLWV

WKHLQFRUSRUDWLRQRIWKHFRPSDQ\LQ&DQDGDIRURYHU\HDUVWKHPDLQWHQDQFHRILWVUHJLVWHUHG

SURWHFWLRQDQGWKHFRUSRUDWLRQ2QWKHIDFWVRIWKLVFDVHWKH&RXUWIRXQGVXFKDFRQQHFWLRQLQ

QHHGIRUVRPHĥSHUPDQHQWDQGFORVHFRQQHFWLRQĦEHWZHHQWKH6WDWHH[HUFLVLQJGLSORPDWLF

WKH1RWWHERKPFDVHDQGDFNQRZOHGJHGWKDWĥLQWKHSDUWLFXODUILHOGRIWKHGLSORPDWLF

DQGQRWRWKHUOHJDOSHUVRQV7KLVH[SODLQVZK\WKHSUHVHQWDUWLFOHDQGWKRVHWKDWIROORZDUH

$VZLWKQDWXUDOSHUVRQVWKHJUDQWLQJRIQDWLRQDOLW\WRDFRUSRUDWLRQLVĥZLWKLQWKH

SURWHFWLRQ$OWKRXJKLWGLGQRWUHLWHUDWHWKHUHTXLUHPHQWRIDĥJHQXLQHFRQQHFWLRQĦDVDSSOLHGLQ

SURILWPDNLQJHQWHUSULVHVZLWKOLPLWHGOLDELOLW\ZKRVHFDSLWDOLVJHQHUDOO\UHSUHVHQWHGE\VKDUHV



ZDVQRWKRZHYHUVDWLVILHGZLWKLQFRUSRUDWLRQDVWKHVROHFULWHULRQIRUWKHH[HUFLVHRIGLSORPDWLF

LPSRUWDQWFULWHULRQIRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQ7KH&RXUWLQ%DUFHORQD7UDFWLRQ

PDLQWDLQDUHJLVWHUHGRIILFHLQLWVWHUULWRU\HYHQLIWKLVLVDPHUHILFWLRQLQFRUSRUDWLRQLVWKHPRVW

LQFRUSRUDWLRQ$VWKHODZVRIPRVW6WDWHVUHTXLUHDFRPSDQ\LQFRUSRUDWHGXQGHULWVODZVWR

LQFRUSRUDWLRQDQGWKHSUHVHQFHRIWKHUHJLVWHUHGRIILFHRIWKHFRPSDQ\LQWKH6WDWHRI

DFTXLVLWLRQRIQDWLRQDOLW\E\DFRUSRUDWLRQIRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQ

ZKRVHWHUULWRU\LWKDVLWVUHJLVWHUHGRIILFHĦ+HUHWKH&RXUWVHWWZRFRQGLWLRQVIRUWKH

SURWHFWLRQRIDFRUSRUDWHHQWLW\WRWKH6WDWHXQGHUWKHODZVRIZKLFKLWLVLQFRUSRUDWHGDQGLQ

LQ %DUFHORQD7UDFWLRQZKHQLWVWDWHGWKDWLQWHUQDWLRQDOODZĥDWWULEXWHVWKHULJKWRIGLSORPDWLF

DFRUSRUDWLRQRULWVVKDUHKROGHUV7KLVPDWWHUZDVDGGUHVVHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFH

WRGHWHUPLQHWKHFLUFXPVWDQFHVLQZKLFKD6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRI

PXVWFRQVHTXHQWO\WXUQWRPXQLFLSDOODZIRUJXLGDQFHRQWKLVVXEMHFWLWLVIRULQWHUQDWLRQDOODZ

RIDFRUSRUDWLRQRUIRUWKHULJKWVRIVKDUHKROGHUVDQGWKHLUUHODWLRQVKLSZLWKWKHFRUSRUDWLRQDQG

$OWKRXJKLQWHUQDWLRQDOODZKDVQRUXOHVRILWVRZQIRUWKHFUHDWLRQPDQDJHPHQWDQGGLVVROXWLRQ

HVWDEOLVKHGLWVRZQUXOHVLWKDVWRUHIHUWRWKHUHOHYDQWUXOHVRIPXQLFLSDOODZĦ

WUHDWPHQWRIFRPSDQLHVDQGVKDUHKROGHUVDVWRZKLFKULJKWVLQWHUQDWLRQDOODZKDVQRW

WKDWZKHQHYHUOHJDOLVVXHVDULVHFRQFHUQLQJWKHULJKWVRI6WDWHVZLWKUHJDUGWRWKH

6WDWHSUDFWLFHLVODUJHO\FRQFHUQHGZLWKWKHGLSORPDWLFSURWHFWLRQRIFRUSRUDWLRQVWKDWLV



FRQGLWLRQVPXVWEHPHWDVLVWKHFDVHZLWKWKHGLSORPDWLFSURWHFWLRQRIQDWXUDOSHUVRQV

DVWKH6WDWHRIQDWLRQDOLW\IRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQRIDFRUSRUDWLRQFHUWDLQ

WKHGLSORPDWLFSURWHFWLRQRIQDWXUDOSHUVRQV7KHSURYLVLRQPDNHVLWFOHDUWKDWLQRUGHUWRTXDOLI\

7KHILUVWSDUWRIWKHDUWLFOHIROORZVWKHVDPHIRUPXODDGRSWHGLQGUDIWDUWLFOHRQWKHVXEMHFWRI
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LQWHUQDWLRQDOHFRQRPLFUHODWLRQVĦ7KHVDPHFRQIXVLRQPLJKWUHVXOWIURPWKHJUDQWLQJRIWKH
ULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQWRVHYHUDO6WDWHVZLWKZKLFKDFRUSRUDWLRQHQMR\VDOLQNRU

DQGSHUPDQHQWFRQQHFWLRQĦZLWKDQRWKHU6WDWH2QHFDQRQO\VSHFXODWHZKDWWKH&RXUWPLJKW

KDYHGHFLGHGLQVXFKDVLWXDWLRQ'UDIWDUWLFOHGRHVKRZHYHUSURYLGHIRUVXFKFDVHV

'UDIWDUWLFOHDFFHSWVWKHEDVLFSUHPLVHRI%DUFHORQD7UDFWLRQWKDWLWLVLQFRUSRUDWLRQ

'UDIWDUWLFOHSURYLGHVWKDWLQWKHILUVWLQVWDQFHWKH6WDWHLQZKLFKDFRUSRUDWLRQLV







,ELGSSDUD

,ELGSSSDUDV

ILQDQFLDOO\FRQWUROOHGTXDOLI\DVWKH6WDWHRIQDWLRQDOLW\IRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQ

IXOILOOHGGRHVWKH6WDWHLQZKLFKWKHFRUSRUDWLRQKDVLWVVHDWRIPDQDJHPHQWDQGLQZKLFKLWLV

WKHFRUSRUDWLRQPXVWEHORFDWHGLQDQRWKHU6WDWH2QO\ZKHUHWKHVHFRQGLWLRQVDUHFXPXODWLYHO\

LQWKH6WDWHRILQFRUSRUDWLRQ7KLUGO\ERWKWKHVHDWRIPDQDJHPHQWDQGWKHILQDQFLDOFRQWURORI

FRQWUROOHGE\QDWLRQDOVRIDQRWKHU6WDWH6HFRQGO\LWPXVWKDYHQRVXEVWDQWLDOEXVLQHVVDFWLYLWLHV

FRQGLWLRQVPXVWKRZHYHUEHIXOILOOHGEHIRUHWKLVRFFXUV)LUVWWKHFRUSRUDWLRQPXVWEH

EHUHJDUGHGDVWKH6WDWHRIQDWLRQDOLW\ZLWKWKHULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQ&HUWDLQ

6WDWHD6WDWHLQZKLFKWKHVHDWRIPDQDJHPHQWDQGILQDQFLDOFRQWURODUHVLWXDWHGWKDW6WDWHVKDOO

KRZHYHUWKHFLUFXPVWDQFHVLQGLFDWHWKDWWKHFRUSRUDWLRQKDVDFORVHUFRQQHFWLRQZLWKDQRWKHU

LQFRUSRUDWHGLVWKH6WDWHRIQDWLRQDOLW\HQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQ:KHQ



VXFKD6WDWHZLOOVHOGRPEHSUHSDUHGWRSURWHFWVXFKDFRUSRUDWLRQ

SURWHFWLRQLQD6WDWHZLWKZKLFKWKHFRUSRUDWLRQKDVWKHPRVWWHQXRXVFRQQHFWLRQDVLQSUDFWLFH

VXFKDVROXWLRQ,WLVZURQJWRSODFHWKHVROHDQGH[FOXVLYHULJKWWRH[HUFLVHGLSORPDWLF

DVWKH6WDWHRIQDWLRQDOLW\IRUWKHSXUSRVHRIGLSORPDWLFSURWHFWLRQ3ROLF\DQGIDLUQHVVGLFWDWH

VLJQLILFDQWFRQQHFWLRQVH[LVWZLWKDQRWKHU6WDWHLQZKLFKFDVHWKDWRWKHU6WDWHLVWREHUHJDUGHG

FRQQHFWLRQEHWZHHQWKH6WDWHRILQFRUSRUDWLRQDQGWKHFRUSRUDWLRQLWVHOIDQGZKHUHFHUWDLQ

SURYLGHVDQH[FHSWLRQLQDSDUWLFXODUVLWXDWLRQZKHUHWKHUHLVQRRWKHUVLJQLILFDQWOLQNRU

WKDWFRQIHUVQDWLRQDOLW\RQDFRUSRUDWLRQIRUWKHSXUSRVHVRIGLSORPDWLFSURWHFWLRQ+RZHYHULW



7KHJHQHUDOSULQFLSOHVUHODWLQJWRWKHUHTXLUHPHQWRIFRQWLQXRXVQDWLRQDOLW\DUHGLVFXVVHG



,ELGSSDUD

JHQHUDOO\FKDQJHQDWLRQDOLW\RQO\E\EHLQJUHIRUPHGRUUHLQFRUSRUDWHGLQDQRWKHU6WDWHLQ

HDVLO\DVDUHVXOWRIQDWXUDOL]DWLRQPDUULDJHRUDGRSWLRQDQG6WDWHVXFFHVVLRQFRUSRUDWLRQV



WKHFDVHRIFRUSRUDWLRQVWKDQZLWKQDWXUDOSHUVRQV:KHUHDVQDWXUDOSHUVRQVFKDQJHQDWLRQDOLW\

LQWKHFRPPHQWDU\WRGUDIWDUWLFOH,QSUDFWLFHSUREOHPVRIFRQWLQXRXVQDWLRQDOLW\DULVHOHVVLQ



&RPPHQWDU\


1RWZLWKVWDQGLQJSDUDJUDSKD6WDWHFRQWLQXHVWREHHQWLWOHGWRH[HUFLVH
GLSORPDWLFSURWHFWLRQLQUHVSHFWRIDFRUSRUDWLRQZKLFKZDVLWVQDWLRQDODWWKHGDWHRI
LQMXU\DQGZKLFKDVWKHUHVXOWRIWKHLQMXU\KDVFHDVHGWRH[LVWDFFRUGLQJWRWKHODZRI
WKH6WDWHRILQFRUSRUDWLRQ


$6WDWHLVQRORQJHUHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRID
FRUSRUDWLRQWKDWDFTXLUHVWKHQDWLRQDOLW\RIWKH6WDWHDJDLQVWZKLFKWKHFODLPLVEURXJKW
DIWHUWKHSUHVHQWDWLRQRIWKHFODLP


$6WDWHLVHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDFRUSRUDWLRQ
WKDWZDVDQDWLRQDORIWKDW6WDWHRULWVSUHGHFHVVRU6WDWHFRQWLQXRXVO\IURPWKHGDWHRI
LQMXU\WRWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP&RQWLQXLW\LVSUHVXPHGLIWKDW
QDWLRQDOLW\H[LVWHGDWERWKWKHVHGDWHV

&RQWLQXRXVQDWLRQDOLW\RIDFRUSRUDWLRQ

$UWLFOH

6WDWHRILQFRUSRUDWLRQUHPDLQVWKH6WDWHHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQ

,IWKHVHDWRIPDQDJHPHQWDQGWKHSODFHRIILQDQFLDOFRQWURODUHORFDWHGLQGLIIHUHQW6WDWHVWKH

FRQGLWLRQVDUHPHWWKH6WDWHRIWKHVHDWRIPDQDJHPHQWDQGILQDQFLDOFRQWURORIWKHFRUSRUDWLRQ

WKHULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQLVHLWKHUWKH6WDWHRILQFRUSRUDWLRQRULIWKHUHTXLUHG

FRQQHFWLRQ'UDIWDUWLFOHGRHVQRWDOORZVXFKPXOWLSOHDFWLRQV7KH6WDWHRIQDWLRQDOLW\ZLWK

PXOWLSOLFLW\RIDFWLRQVZKLFKĥFRXOGFUHDWHDQDWPRVSKHUHRIFRQIXVLRQDQGLQVHFXULW\LQ

7UDFWLRQģVOLQNVZLWK&DQDGDDUHWKXVPDQLIROGĦ

ULJKWRIGLSORPDWLFSURWHFWLRQWRWKH6WDWHVRIQDWLRQDOLW\RIVKDUHKROGHUVPLJKWUHVXOWLQD

,Q%DUFHORQD7UDFWLRQWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHZDUQHGWKDWWKHJUDQWLQJRIWKH

,Q%DUFHORQD7UDFWLRQWKH&RXUWZDVQRW



FRQIURQWHGZLWKDVLWXDWLRQLQZKLFKDFRPSDQ\ZDVLQFRUSRUDWHGLQRQH6WDWHEXWKDGDĥFORVH



RIWKH&DQDGLDQQDWLRQDOLW\RIWKHFRPSDQ\$OORIWKLVPHDQWVDLGWKH&RXUWWKDWĥ%DUFHORQD
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7KHPRVWIUHTXHQWLQVWDQFHLQZKLFKDFRUSRUDWLRQPD\FKDQJH

3DUDJUDSKDVVHUWVWKHWUDGLWLRQDOSULQFLSOHWKDWD6WDWHLVHQWLWOHGWRH[HUFLVHGLSORPDWLF

,QWHUPVRISDUDJUDSKD6WDWHLVQRWHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFW

QRWEULQJDFODLPDVWKHFRUSRUDWLRQQRORQJHUH[LVWVDWWKHWLPHRISUHVHQWDWLRQRIWKHFODLPWKHQ
QR6WDWHPD\H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDQLQMXU\WRWKHFRUSRUDWLRQ$6WDWH
FRXOGQRWDYDLOLWVHOIRIWKHQDWLRQDOLW\RIWKHVKDUHKROGHUVLQRUGHUWREULQJVXFKDFODLPDVLW

UHDVRQVH[SODLQHGLQWKHFRPPHQWDU\WRGUDIWDUWLFOH$QH[FHSWLRQLVKRZHYHUPDGHLQ

SDUDJUDSKWRFRYHUFDVHVLQZKLFKWKH&RUSRUDWLRQDFTXLUHVWKHQDWLRQDOLW\RIWKH6WDWHDJDLQVW

ZKLFKWKHFODLPLVEURXJKWDIWHUWKHSUHVHQWDWLRQRIWKHFODLP

WKHFRQWLQXLW\RIQDWLRQDOLW\UXOH7KLVPDWWHULVFRYHUHGE\WKHUHIHUHQFHWRĥSUHGHFHVVRU6WDWHĦ

FKDQJHRIQDWLRQDOLW\DVDUHVXOWRIWKHVXFFHVVLRQRI6WDWHV,QHIIHFWWKLVLVDQH[FHSWLRQWR



6HHIXUWKHUDUWLFOHRIWKHGUDIWDUWLFOHVRQWKH5HVSRQVLELOLW\RI6WDWHVIRU,QWHUQDWLRQDOO\:URQJIXO$FWVDQG
WKHFRPPHQWDU\WKHUHWR




6HHIXUWKHURQWKLVVXEMHFWWKH3DQHYH]\V6DOGXWLVNLV5DLOZD\FDVHDWS6HHDOVR)RXUWK5HSRUWRQ
1DWLRQDOLW\LQUHODWLRQWRWKH6XFFHVVLRQRI6WDWHVGRFXPHQW$&1ZKLFKKLJKOLJKWVWKHGLIILFXOWLHV
VXUURXQGLQJWKHQDWLRQDOLW\RIOHJDOSHUVRQVLQUHODWLRQWRWKHVXFFHVVLRQRI6WDWHV

6HH0L[HG&ODLPV&RPPLVVLRQ8QLWHG6WDWHV9HQH]XHODFRQVWLWXWHGXQGHUWKH3URWRFRORI)HEUXDU\
WKH2ULQRFR6WHDPVKLS&RPSDQ\&DVH815,$$YRO,;S+HUHDFRPSDQ\LQFRUSRUDWHGLQWKH
8QLWHG.LQJGRPWUDQVIHUUHGLWVFODLPDJDLQVWWKH9HQH]XHODQ*RYHUQPHQWWRDVXFFHVVRUFRPSDQ\LQFRUSRUDWHGLQ
WKH8QLWHG6WDWHV$VWKHWUHDW\HVWDEOLVKLQJWKH&RPPLVVLRQSHUPLWWHGWKH8QLWHG6WDWHVWREULQJDFODLPRQEHKDOI
RILWVQDWLRQDOLQVXFKFLUFXPVWDQFHVWKHFODLPZDVDOORZHG+RZHYHU8PSLUH%DUJHPDGHLWFOHDUWKDWEXWIRUWKH
WUHDW\WKHFODLPZRXOGQRWKDYHEHHQDOORZHGLELGDWS6HHWRR/RHZHQ*URXS,QFY86$DW
SDUDJUDSK



UHSDUDWLRQVKRXOGWDNH

2SFLWDWSDUD
3DUDJUDSKV  DQG  



/&DIOLVFK/DSURWHFWLRQGHVVRFLªWªVFRPPHUFLDOHVHWGHVLQWªU«WVLQGLUHFWVHQGURLWLQWHUQDWLRQDOSXEOLF 7KH
+DJXH0DUWLQXV1LMKRII3XEOLVKHUV SS:(%HFNHWWĥ'LSORPDWLF&ODLPVLQ5HVSHFWRI,QMXULHVWR
&RPSDQLHVĦ7UDQVDFWLRQVRIWKH*URWXV6RFLHW\YRO  SDWS(:\OHU/D5©JOH'LWHGHOD
&RQWLQXLWªGHOD1DWLRQDOLWªGDQVOH&RQWHQWLHX[,QWHUQDWLRQDO 3DULV38) SS




6HHWKH.XQKDUGWDQGFRFDVH 2SLQLRQVLQWKH$PHULFDQ9HQH]XHODQ&RPPLVVLRQRI 815,$$
YRO;,,SDQGSDUWLFXODUO\WKHGLVVHQWLQJRSLQLRQRIWKH9HQH]XHODQ&RPPLVVLRQHU0U3D»ODWS
):)ODFN RQEHKDOIRIWKH(VWDWHRIWKH/DWH'/)ODFN *UHDW%ULWDLQ Y8QLWHG0H[LFDQ6WDWHV GHFLVLRQ1R
RI'HFHPEHU 815,$$YRO9SDWS


-XGJHV-HVVXS,&-5HSRUWV DWS*URVLELGDWSDQG)LW]PDXULFHLELGDWSSDQG
-XGJHDGKRF5LSKDJHQLELGDWS





EURXJKWWKDWWKHFRUSRUDWLRQKDVFHDVHGWRH[LVW3DUDJUDSKPXVWEHUHDGLQFRQMXQFWLRQZLWK

UHVSRQVLEOH6WDWHVKRXOGWDNHLQRUGHUWRFHDVHWKHZURQJIXODFWLILWLVFRQWLQXLQJDQGWKHIRUP

H[LVWDQGWKHUHIRUHFHDVHGWREHLWVQDWLRQDODVDUHVXOWRIWKHLQMXU\,QRUGHUWRTXDOLI\WKH
FODLPDQW6WDWHPXVWSURYHWKDWLWZDVEHFDXVHRIWKHLQMXU\LQUHVSHFWRIZKLFKWKHFODLPLV

7KHZRUGĥFODLPĦLQSDUDJUDSKLQFOXGHVERWKDFODLPVXEPLWWHGWKURXJKGLSORPDWLF

UHVSHFWRIDQLQMXU\VXIIHUHGE\WKHFRUSRUDWLRQZKHQLWZDVLWVQDWLRQDODQGKDVFHDVHGWR

DSSURDFKDQGDOORZVWKH6WDWHRIQDWLRQDOLW\RIDFRUSRUDWLRQWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQ

FKDQQHOVDQGDFODLPILOHGEHIRUHDMXGLFLDOERG\6XFKDFODLPPD\VSHFLI\WKHFRQGXFWWKDWWKH



LQSDUDJUDSK

WURXEOHGFHUWDLQFRXUWVDQGDUELWUDOWULEXQDOVDQGVFKRODUV3DUDJUDSKDGRSWVDSUDJPDWLF

FRUSRUDWLRQ7KLVPDWWHUWURXEOHGVHYHUDOMXGJHVLQWKH%DUFHORQD7UDFWLRQFDVHDQGLWKDV

FRXOGQRWVKRZWKDWLWKDGWKHQHFHVVDU\LQWHUHVWDWWKHWLPHWKHLQMXU\RFFXUUHGWRWKH

ZDVDQDWLRQDO,IRQHWDNHVWKHSRVLWLRQWKDWWKH6WDWHRIQDWLRQDOLW\RIVXFKDFRUSRUDWLRQPD\

GDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLPLVSUHIHUUHGWRWKDWRIWKHGDWHRIWKHDZDUGIRU

7KHUHTXLUHPHQWRIFRQWLQXLW\RIQDWLRQDOLW\LVPHWZKHUHDFRUSRUDWLRQXQGHUJRHVD

KDVFHDVHGWRH[LVWDFFRUGLQJWRWKHODZRIWKH6WDWHLQZKLFKLWZDVLQFRUSRUDWHGDQGRIZKLFKLW

ZKLFKDSSO\WRQDWXUDOSHUVRQVDVZHOODUHH[DPLQHGLQWKHFRPPHQWDU\WRGUDIWDUWLFOH7KH





'LIILFXOWLHVDULVHLQUHVSHFWRIWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQRIDFRUSRUDWLRQWKDW

PDWWHULVIXUWKHUFRQVLGHUHGLQWKHFRPPHQWDU\WRGUDIWDUWLFOH

ZDVLQLWLDWHG &DQDGD DQGZDVUHRUJDQL]HGLQWKHUHVSRQGHQW6WDWH WKH8QLWHG6WDWHV 7KLV

DURVHLQWKH/RHZHQFDVHLQZKLFKDFRUSRUDWLRQFHDVHGWRH[LVWLQWKH6WDWHLQZKLFKWKHFODLP

WKHSUHVHQWDWLRQRIWKHFODLP7KLVSDUDJUDSKLVGHVLJQHGWRFDWHUIRUWKHW\SHRIVLWXDWLRQWKDW

RIDFRUSRUDWLRQWKDWDFTXLUHVWKHQDWLRQDOLW\RIWKH6WDWHDJDLQVWZKLFKWKHFODLPLVEURXJKWDIWHU



WKHGDWHRIWKHLQMXU\DQGWKHGDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP7KHVHUHTXLUHPHQWV

GDWHRIWKHRIILFLDOSUHVHQWDWLRQRIWKHFODLP,WDOVRUHTXLUHVFRQWLQXLW\RIQDWLRQDOLW\EHWZHHQ

SURWHFWLRQLQUHVSHFWRIDFRUSRUDWLRQWKDWZDVLWVQDWLRQDOERWKDWWKHWLPHRIWKHLQMXU\DQGDWWKH



QDWLRQDOLW\ZLWKRXWFKDQJLQJOHJDOSHUVRQDOLW\LVLQWKHFDVHRI6WDWHVXFFHVVLRQ

QDWLRQDOLW\RIWKHFRUSRUDWLRQ



ZKLFKFDVHWKHFRUSRUDWLRQDVVXPHVDQHZSHUVRQDOLW\WKHUHE\EUHDNLQJWKHFRQWLQXLW\RI
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VKDUHVĦ

6XFKFRPSDQLHVDUHFKDUDFWHUL]HGE\DFOHDUGLVWLQFWLRQEHWZHHQFRPSDQ\DQG









,ELGSSDUD

,ELGSSDUD

,&-5HSRUWV SSDUD

LQIULQJHGĦ2QO\ZKHUHWKHDFWFRPSODLQHGRILVDLPHGDWWKHGLUHFWULJKWVRIWKHVKDUHKROGHUV

HQWLWLHVPD\KDYHVXIIHUHGIURPWKHVDPHZURQJLWLVRQO\RQHHQWLW\ZKRVHULJKWVKDYHEHHQ

LVWRWKHFRPSDQ\WKDWWKHVKDUHKROGHUPXVWORRNWRWDNHDFWLRQIRUĥDOWKRXJKWZRVHSDUDWH

VKDUHKROGHUV:KHQHYHUDVKDUHKROGHUģVLQWHUHVWVDUHKDUPHGE\DQLQMXU\WRWKHFRPSDQ\LW



SURWHFWLRQRIVKDUHKROGHUVLQĥDOLPLWHGOLDELOLW\FRPSDQ\ZKRVHFDSLWDOLVUHSUHVHQWHGE\

&RXUWHPSKDVL]HGDWWKHRXWVHWWKDWLWZDVFRQFHUQHGRQO\ZLWKWKHTXHVWLRQRIWKHGLSORPDWLF

UHDIILUPHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH%DUFHORQD7UDFWLRQFDVH,QWKLVFDVHWKH

















,ELGSSDUD

,ELGSSSDUDV

,ELGSSDUDSSDUD

,ELGSSDUDV

,ELGSSSDUDV

,ELGSSDUDSSDUDVSSDUD

,ELGSSDUD

,ELGSSDUD

LQWHUQDWLRQDOOHYHOZDVWKURXJKWKHLU6WDWH V RIQDWLRQDOLW\ZKLFKZDVQRWWKHFDVHZLWK

LQIOLFWLQJLQMXU\RQWKHFRPSDQ\DQGWKHIRUHLJQVKDUHKROGHUVģVROHPHDQVRISURWHFWLRQRQWKH

WKH%DUFHORQD7UDFWLRQVHFRQGO\ZKHUHWKH6WDWHRILQFRUSRUDWLRQZDVLWVHOIUHVSRQVLEOHIRU

FRPSDQ\KDGFHDVHGWRH[LVWLQLWVSODFHRILQFRUSRUDWLRQZKLFKZDVQRWWKHFDVHZLWK



7KH&RXUWLQ%DUFHORQD7UDFWLRQDFFHSWHGWKDWWKH6WDWH V RIQDWLRQDOLW\RIVKDUHKROGHUV

PLJKWH[HUFLVHGLSORPDWLFSURWHFWLRQRQWKHLUEHKDOILQWZRVLWXDWLRQVILUVWZKHUHWKH



SURWHFWLRQ

RU6WDWHVRIQDWLRQDOLW\RIWKHVKDUHKROGHUVLQDFRUSRUDWLRQ7KLVSULQFLSOHZDVVWURQJO\

&RXUWZDVUHOXFWDQWWRDSSO\E\ZD\RIDQDORJ\UXOHVUHODWLQJWRGXDOQDWLRQDOLW\WRFRUSRUDWLRQV
DQGVKDUHKROGHUVDQGWRDOORZWKH6WDWHVRIQDWLRQDOLW\RIERWKWRH[HUFLVHGLSORPDWLF

7KHPRVWIXQGDPHQWDOSULQFLSOHRIWKHGLSORPDWLFSURWHFWLRQRIFRUSRUDWLRQVLVWKDWD

ZDVQRUHDVRQZK\HYHU\LQGLYLGXDOVKDUHKROGHUVKRXOGQRWHQMR\VXFKDULJKW7KLUGO\WKH

LQGLFDWHGWKDWLIWKHVKDUHKROGHUģV6WDWHRIQDWLRQDOLW\ZDVHPSRZHUHGWRDFWRQKLVEHKDOIWKHUH

FRUSRUDWLRQVFRPSULVHVKDUHKROGHUVRIPDQ\QDWLRQDOLWLHV,QWKLVFRQQHFWLRQWKH&RXUW

SURWHFWLRQWKLVPLJKWOHDGWRDPXOWLSOLFLW\RIFODLPVE\GLIIHUHQW6WDWHVDVIUHTXHQWO\ODUJH

6HFRQGO\LIWKH6WDWHRIQDWLRQDOLW\RIVKDUHKROGHUVLVSHUPLWWHGWRH[HUFLVHGLSORPDWLF

PD\LQWKHH[HUFLVHRILWVGLVFUHWLRQGHFOLQHWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQWKHLUEHKDOI

DEURDGWKH\XQGHUWDNHULVNVLQFOXGLQJWKHULVNWKDWWKH6WDWHRIQDWLRQDOLW\RIWKHFRUSRUDWLRQ

QXPEHURISROLF\FRQVLGHUDWLRQV)LUVWZKHQVKDUHKROGHUVLQYHVWLQDFRUSRUDWLRQGRLQJEXVLQHVV

SURWHFWLRQLQWKHHYHQWRILQMXU\WRDFRPSDQ\WKH&RXUWLQ%DUFHORQD7UDFWLRQZDVJXLGHGE\D

RIQDWLRQDOLW\RIWKHVKDUHKROGHUVLQWKHFRPSDQ\LVWKHDSSURSULDWH6WDWHWRH[HUFLVHGLSORPDWLF

FRUSRUDWLRQLVWREHSURWHFWHGE\WKH6WDWHRIQDWLRQDOLW\RIWKHFRUSRUDWLRQDQGQRWE\WKH6WDWH



&RPPHQWDU\


E
7KHFRUSRUDWLRQKDGDWWKHGDWHRILQMXU\WKHQDWLRQDOLW\RIWKH6WDWH
DOOHJHGWREHUHVSRQVLEOHIRUFDXVLQJWKHLQMXU\DQGLQFRUSRUDWLRQLQWKDW6WDWHZDV
UHTXLUHGE\LWDVDSUHFRQGLWLRQIRUGRLQJEXVLQHVVWKHUH


D
7KHFRUSRUDWLRQKDVFHDVHGWRH[LVWDFFRUGLQJWRWKHODZRIWKH6WDWHRI
LQFRUSRUDWLRQIRUDUHDVRQXQUHODWHGWRWKHLQMXU\RU


7KH6WDWHRIQDWLRQDOLW\RIVKDUHKROGHUVLQDFRUSRUDWLRQVKDOOQRWEHHQWLWOHGWR
H[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIVXFKVKDUHKROGHUVLQWKHFDVHRIDQLQMXU\WR
WKHFRUSRUDWLRQXQOHVV

3URWHFWLRQRIVKDUHKROGHUV

,QUHDFKLQJLWVGHFLVLRQWKDWWKH6WDWHRILQFRUSRUDWLRQRIDFRPSDQ\DQGQRWWKH6WDWH V 

DQGQRWLQWHUQDWLRQDOODZ

OHGWRLWVGHPLVH


GLVWLQFWLRQEHWZHHQFRPSDQ\DQGVKDUHKROGHUVVDLGWKH&RXUWDUHGHULYHGIURPPXQLFLSDOODZ

ZLOOQRWEHHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDQLQMXU\WRDFRUSRUDWLRQWKDW

$UWLFOH

GRHVDVKDUHKROGHUKDYHDQLQGHSHQGHQWULJKWRIDFWLRQ6XFKSULQFLSOHVJRYHUQLQJWKH

GUDIWDUWLFOHSDUDJUDSK D ZKLFKPDNHVLWFOHDUWKDWWKH6WDWHRIQDWLRQDOLW\RIVKDUHKROGHUV
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&RXUWRI+XPDQ5LJKWV

GLIIHUHQW6WDWHVVHYHUDO6WDWHVRIQDWLRQDOLW\PD\EHDEOHWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQ

FRXQWU\RILQFRUSRUDWLRQ)DUIURPLPSO\LQJWKHGHPLVHRIWKHHQWLW\RURILWVULJKWVWKLVPXFK
UDWKHUGHQRWHVWKDWWKRVHULJKWVDUHSUHVHUYHGIRUVRORQJDVQROLTXLGDWLRQKDVHQVXHG7KRXJK

KRZHYHUWKHUHZRXOGVHHPWREHQRJRRGUHDVRQZK\WKH6WDWHRIQDWLRQDOLW\VKRXOGQRWSURWHFW

VXFKSHUVRQV

EHIRUHWKH6WDWHRIQDWLRQDOLW\RIWKHVKDUHKROGHUVVKDOOEHHQWLWOHGWRLQWHUYHQHRQWKHLUEHKDOI







,ELGSSDUD

,&-5HSRUWV SSSDUDVDQG

'HODJRD%D\5DLOZD\&RFDVH%-0RRUH'LJHVWRI,QWHUQDWLRQDO/DZYRO9,  S(O7ULXQIR
FODLP%-0RRUH'LJHVWRI,QWHUQDWLRQDO/DZYRO9,  S%DDVFK 5RPHUFDVH
1HWKHUODQGV9HQH]XHODQ0L[HG&RPPLVVLRQ)HEUXDU\815,$$ YRO;SDWS




7KLVLVWKHDSSURDFKDGRSWHGE\WKH8QLWHG.LQJGRP6HH8QLWHG.LQJGRPRI*UHDW%ULWDLQDQG
1RUWKHUQ,UHODQGĥ5XOHV$SSO\LQJWR,QWHUQDWLRQDO&ODLPVĦUHSURGXFHGLQGRFXPHQW$&1$GG$QQH[

DUWLFOHLVWKHFRQWLQXLQJULJKWRIWKH6WDWHRIQDWLRQDOLW\RIWKHFRUSRUDWLRQ7KH6WDWHRI

&RXUWVWDWHGĥ2QO\LQWKHHYHQWRIWKHOHJDOGHPLVHRIWKHFRPSDQ\DUHWKHVKDUHKROGHUV

$JURWH[LPFDVH(&+5 6HULHV$  1R$SSDUD

,ELGVHHDOVRWKHVHSDUDWHRSLQLRQVRI-XGJHV1HUYRLELGSDQG$PPRXQLELGSS



,ELGSSDUD



,&-5HSRUWV SSDUD6HHWRRWKHVHSDUDWHRSLQLRQVRI-XGJHV)LW]PDXULFHLELGSDQG-HVVXS
LELGS







UHVSHFWRIVKDUHKROGHUVZKRKDYHVXIIHUHGDVDUHVXOWRILQMXULHVVXVWDLQHGE\WKHFRUSRUDWLRQ

QDWLRQDOLW\RIWKHVKDUHKROGHUVZLOOWKHUHIRUHRQO\EHDEOHWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQ

WRWKHFRUSRUDWLRQWKDWLVWKHFDXVHRIWKHFRUSRUDWLRQģVGHPLVH7KLVDFFRUGLQJWRGUDIW

ODFNVDOOOHJDOSUHFLVLRQĦ2QO\WKHĥFRPSDQ\ģVVWDWXVLQODZĦZDVFRQVLGHUHGUHOHYDQW7KH

7KHILQDOSKUDVHĥIRUDUHDVRQXQUHODWHGWRWKHLQMXU\ĦDLPVWRHQVXUHWKDWWKH6WDWHRI



QDWLRQDOLW\RIWKHVKDUHKROGHUVZLOOQRWEHSHUPLWWHGWREULQJSURFHHGLQJVLQUHVSHFWRIWKHLQMXU\

GLVPLVVHGDVLQDGHTXDWH7KHWHVWRIĥSUDFWLFDOO\GHIXQFWĦZDVOLNHZLVHUHMHFWHGDVRQHĥZKLFK

FRUSRUDWHHQWLW\PXVWEHGHWHUPLQHGE\WKHODZRIWKH6WDWHLQZKLFKLWLVLQFRUSRUDWHG

WKHTXHVWLRQZKHWKHUDFRPSDQ\KDVFHDVHGWRH[LVWDQGLVQRORQJHUDEOHWRIXQFWLRQDVD

LQLWV6WDWHRILQFRUSRUDWLRQWKH6WDWHZKLFKJDYHLWLWVH[LVWHQFH,WWKHUHIRUHVHHPVORJLFDOWKDW

WKHGHPLVHRIDFRPSDQ\7KHĥSDUDO\VLVĦRUĥSUHFDULRXVILQDQFLDOVLWXDWLRQĦRIDFRPSDQ\ZDV

GHIXQFWĦ7KH&RXUWLQ%DUFHORQD7UDFWLRQKRZHYHUVHWDKLJKHUWKUHVKROGIRUGHWHUPLQLQJ

WKDWSHUPLWWHGLQWHUYHQWLRQRQEHKDOIRIVKDUHKROGHUVZKHQWKHFRPSDQ\ZDVĥSUDFWLFDOO\

%HIRUHWKH%DUFHORQD7UDFWLRQFDVHWKHZHLJKWRIDXWKRULW\IDYRXUHGDOHVVVWULQJHQWWHVWRQH

LQFRUSRUDWLRQZKHQLWLVIRUPHGRULQFRUSRUDWHGWKHUH&RQYHUVHO\LWĥGLHVĦZKHQLWLVZRXQGXS

LQUHFHLYHUVKLSWKHFRPSDQ\FRQWLQXHVWRH[LVWĦ$FRPSDQ\LVĥERUQĦLQWKH6WDWHRI

WKH6WDWHRILQFRUSRUDWLRQĥ,QWKHSUHVHQWFDVHWKH%DUFHORQD7UDFWLRQLVLQUHFHLYHUVKLSLQWKH

LQYHVWRUVRWKHUWKDQVKDUHKROGHUVVXFKDVGHEHQWXUHKROGHUVQRPLQHHVDQGWUXVWHHV,QSULQFLSOH

'UDIWDUWLFOHSDUDJUDSK D UHTXLUHVWKDWWKHFRUSRUDWLRQVKDOOKDYHĥFHDVHGWRH[LVWĦ

GHVWUR\HGLQ6SDLQEXWHPSKDVL]HGWKDWWKLVGLGQRWDIIHFWLWVFRQWLQXHGH[LVWHQFHLQ&DQDGD



ZKLFKWKHFRPSDQ\ZDVLQMXUHG7KH&RXUWZDVSUHSDUHGWRDFFHSWWKDWWKHFRPSDQ\ZDV

WKDWWKHFRPSDQ\VKRXOGKDYHFHDVHGWRH[LVWLQWKH6WDWHRILQFRUSRUDWLRQDQGQRWLQWKH6WDWHLQ

VKDUHKROGHUV7KHUHLVQRFOHDUDXWKRULW\RQWKHULJKWRIWKH6WDWHRIQDWLRQDOLW\WRSURWHFW

'UDIWDUWLFOHLVUHVWULFWHGWRWKHLQWHUHVWVRIVKDUHKROGHUVLQDFRUSRUDWLRQDVMXGLFLDO

1HYHUWKHOHVVLWVHHPVFOHDULQWKHFRQWH[WRIWKHSURFHHGLQJVEHIRUHLWWKDWWKH&RXUWLQWHQGHG

FHDVHGWRH[LVWLQWKHSODFHRILQFRUSRUDWLRQDVDSUHFRQGLWLRQWRVKDUHKROGHUVģLQWHUYHQWLRQ

GHFLVLRQVRQWKLVVXEMHFWLQFOXGLQJ%DUFHORQD7UDFWLRQKDYHPDLQO\DGGUHVVHGWKHTXHVWLRQRI



FODLPDQWV

DQGPDNHVXUHWKDW6WDWHVZKRVHQDWLRQDOVKROGWKHEXONRIWKHVKDUHFDSLWDODUHLQYROYHGDV

7KH&RXUWLQ%DUFHORQD7UDFWLRQGLGQRWH[SUHVVO\VWDWHWKDWWKHFRPSDQ\PXVWKDYH

*RYHUQPHQWFRXOGDULVHĦ6XEVHTXHQWVXSSRUWKDVEHHQJLYHQWRWKLVWHVWE\WKH(XURSHDQ

SDUDJUDSKV D DQG E RIGUDIWDUWLFOH$VWKHVKDUHKROGHUVLQDFRPSDQ\PD\EHQDWLRQDOVRI



GHSULYHGRIDOOVXFKSRVVLELOLW\WKDWDQLQGHSHQGHQWULJKWRIDFWLRQIRUWKHPDQGWKHLU

&RXUWLQ%DUFHORQD7UDFWLRQEHFDXVHWKH\ZHUHQRWUHOHYDQWWRWKHFDVHDUHUHFRJQL]HGLQ

WHUPVRIWKHVHH[FHSWLRQV,QSUDFWLFHKRZHYHU6WDWHVZLOODQGVKRXOGFRRUGLQDWHWKHLUFODLPV

GHSULYHGRIWKHSRVVLELOLW\RIDUHPHG\DYDLODEOHWKURXJKWKHFRPSDQ\LWLVRQO\LIWKH\EHFDPH

%DUFHORQD7UDFWLRQ7KHVHWZRH[FHSWLRQVZKLFKZHUHQRWWKRURXJKO\H[DPLQHGE\WKH
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LQWHUQDWLRQDOODZWRSURWHFWWKHFRPPHUFLDOLQWHUHVWVRIWKHLUQDWLRQDOVDEURDGĦ
,Q%DUFHORQD7UDFWLRQ6SDLQWKHUHVSRQGHQW6WDWHZDVQRWWKH6WDWHRIQDWLRQDOLW\RIWKH

VKDUHKROGHUVPD\LQWHUYHQHRQEHKDOIRIVXFKVKDUHKROGHUVIRULQMXU\WRWKHFRUSRUDWLRQ



DQG

:KLOHWKHUHLVQRVXJJHVWLRQLQWKHODQJXDJHRIWKHVHFODLPVWKDWLQWHUYHQWLRQLVWR

0H[LFDQ(DJOH



PRVWQHHGHG$VWKH*RYHUQPHQWRIWKH8QLWHG.LQJGRPUHSOLHGWRWKH0H[LFDQDUJXPHQWLQ

EHOLPLWHGWRVXFKFLUFXPVWDQFHVWKHUHLVQRGRXEWWKDWLWLVLQVXFKFDVHVWKDWLQWHUYHQWLRQLV

(O7ULXQIR



LQFRUSRUDWHLQWKHZURQJGRLQJ6WDWH'HODJRD%D\5DLOZD\



WKHQSOHDGVXFKLQFRUSRUDWLRQDVWKHMXVWLILFDWLRQIRUUHMHFWLQJIRUHLJQGLSORPDWLF









,ELG

,ELG

,ELG

'HODJRD%D\5DLOZD\&RPSDQ\ 0H[LFDQ(DJOH (O$JXLOD 0:KLWHPDQ'LJHVWRI,QWHUQDWLRQDO/DZ
YRO9,,,SS5RPDQR$PHULFDQR+DFNZRUWK'LJHVWRI,QWHUQDWLRQDO/DZYRO9S(O7ULXQIR
DZDUGRI0D\815,$$YRO;9 S'HXWVFKH$PHULNDQLVFKH3HWUROHXP*HVHOOVFKDIW2LO7DQNHUV
DZDUGRI$XJXVW815,$$YRO,,SDWS)RUDFRPSUHKHQVLYHH[DPLQDWLRQRIWKHDXWKRULWLHV
VHH/&DIOLVFK/DSURWHFWLRQGHVVRFLªWªVFRPPHUFLDOHVīRSFLW0-RQHVĥ&ODLPVRQ%HKDOIRI1DWLRQDOVZKR
DUH6KDUHKROGHUVLQ)RUHLJQ&RPSDQLHVĦ%<%,/YRO  S6HHWRR(-LPªQH]GH$UªFKDJD
ĥ,QWHUQDWLRQDO5HVSRQVLELOLW\ĦLQ0D[6¹UHQVHQ HG 0DQXDORI,QWHUQDWLRQDO/DZ 1HZ<RUN6W0DUWLQģV
3UHVV SDWSS



ĥ,IWKHGRFWULQHZHUHDGPLWWHGWKDWD*RYHUQPHQWFDQILUVWPDNHWKHRSHUDWLRQRI

IRUHLJQLQWHUHVWVLQLWVWHUULWRULHVGHSHQGXSRQWKHLULQFRUSRUDWLRQXQGHUORFDOODZDQG



FRPSDQ\

0H[LFDQ(DJOHWKDWD6WDWHPLJKWQRWLQWHUYHQHRQEHKDOIRILWVVKDUHKROGHUVLQD0H[LFDQ

,&-5HSRUWVSSDUD

,ELGSS

,ELGS

,ELGSS





,ELGSS

,&-5HSRUWVSSDUDVDQG

-XGJH:HOOLQJWRQ.RROLNHZLVHVXSSRUWHGWKLVSRVLWLRQLQWKH&DVHFRQFHUQLQJWKH%DUFHORQD7UDFWLRQ/LJKW
DQG3RZHU&RPSDQ\/LPLWHG 3UHOLPLQDU\2EMHFWLRQV ,&-5HSRUWVSSDUD












0:KLWHPDQ'LJHVWRI,QWHUQDWLRQDO/DZYRO :DVKLQJWRQ'&86$'HSDUWPHQWRI6WDWH 
SS

VWURQJZKHUHLQFRUSRUDWLRQZDVUHTXLUHGDVDSUHFRQGLWLRQIRUGRLQJEXVLQHVVLQWKH6WDWHRI



:KLOHERWK)LW]PDXULFHDQG-HVVXSFRQFHGHGWKDWWKHQHHGIRUVXFKDUXOHZDVSDUWLFXODUO\

LQWHUYHQHZKHQWKHFRPSDQ\ZDVLQMXUHGE\WKH6WDWHRILQFRUSRUDWLRQ

RSLQLRQVLQ%DUFHORQD7UDFWLRQIRUWKHULJKWRIWKH6WDWHRIQDWLRQDOLW\RIWKHVKDUHKROGHUVWR

-XGJHV)LW]PDXULFH7DQDNDDQG-HVVXSH[SUHVVHGIXOOVXSSRUWLQWKHLUVHSDUDWH

7UDFWLRQĦ

DSSOLFDEOHWRWKHSUHVHQWFDVHVLQFH6SDLQLVQRWWKHQDWLRQDO6WDWHRI%DUFHORQD

RIWKHFRPSDQ\:KDWHYHUWKHYDOLGLW\RIWKLVWKHRU\PD\EHLWLVFHUWDLQO\QRW

GLSORPDWLFSURWHFWLRQZKHQWKH6WDWHZKRVHUHVSRQVLELOLW\LVLQYRNHGLVWKHQDWLRQDO6WDWH

DFRPSDQ\ZKLFKKDVEHHQWKHYLFWLPRIDYLRODWLRQRILQWHUQDWLRQDOODZ7KXVDWKHRU\
KDVEHHQGHYHORSHGWRWKHHIIHFWWKDWWKH6WDWHRIWKHVKDUHKROGHUVKDVDULJKWRI

DQGGRFWULQH

VKRXOGEHDEOHLQFHUWDLQFDVHVWRWDNHXSWKHSURWHFWLRQRILWVQDWLRQDOVVKDUHKROGHUVLQ

VKDUHKROGHUVFRPHVIURPWKUHHFODLPVLQZKLFKWKHLQMXUHGFRUSRUDWLRQKDGEHHQFRPSHOOHGWR

7KHUHLVVXSSRUWIRUVXFKDQH[FHSWLRQLQ6WDWHSUDFWLFHDUELWUDODZDUGV



ĥ,WLVTXLWHWUXHWKDWLWKDVEHHQPDLQWDLQHGWKDWIRUUHDVRQVRIHTXLW\D6WDWH

6LJQLILFDQWO\WKHVWURQJHVWVXSSRUWIRULQWHUYHQWLRQRQWKHSDUWRIWKH6WDWHRIQDWLRQDOLW\RIWKH



RQWKHFRUSRUDWLRQDVDSUHFRQGLWLRQIRUGRLQJEXVLQHVVWKHUH



1HYHUWKHOHVVWKH&RXUWGLGPDNHSDVVLQJUHIHUHQFHWRWKLVH[FHSWLRQ

ZKHUHWKH6WDWHRILQFRUSRUDWLRQLVLWVHOIUHVSRQVLEOHIRULQIOLFWLQJLQMXU\RQWKHFRUSRUDWLRQ7KH

H[FHSWLRQLVOLPLWHGWRFDVHVZKHUHLQFRUSRUDWLRQZDVUHTXLUHGE\WKH6WDWHLQIOLFWLQJWKHLQMXU\

LQMXUHGFRPSDQ\&RQVHTXHQWO\WKHH[FHSWLRQXQGHUGLVFXVVLRQZDVQRWEHIRUHWKH&RXUW

QDWLRQDOLW\RIWKHVKDUHKROGHUVLQDFRUSRUDWLRQWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQWKHLUEHKDOI

 

*RYHUQPHQWVFRXOGEHSUHYHQWHGIURPH[HUFLVLQJWKHLUXQGRXEWHGULJKWXQGHU

RIWKLVTXDOLILFDWLRQLVWROLPLWWKHFLUFXPVWDQFHVLQZKLFKWKH6WDWHRIQDWLRQDOLW\RIWKH

'UDIWDUWLFOHSDUDJUDSK E JLYHVHIIHFWWRWKHH[FHSWLRQDOORZLQJWKH6WDWHRI

LQWHUYHQWLRQLWLVFOHDUWKDWWKHPHDQVZRXOGQHYHUEHZDQWLQJZKHUHE\IRUHLJQ

XQUHODWHGWRWKHLQMXU\WKDWPLJKWKDYHJLYHQULVHWRWKHGHPLVHRIWKHFRUSRUDWLRQ7KHSXUSRVH
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0RUHOOL

DQG$PPRXQ



RQWKHRWKHUKDQGZHUHYLJRURXVO\RSSRVHGWRWKH

%HIRUH%DUFHORQD7UDFWLRQWKHUHZDVVXSSRUWIRUWKHSURSRVHGH[FHSWLRQEXWRSLQLRQV

E GRHVQRWJRWKLVIDU,QVWHDGLWOLPLWVWKHH[FHSWLRQWRZKDWKDVEHHQGHVFULEHGDVDĥ&DOYR

FRPSDQ\ZKRVHULJKWVZHUHDOOHJHGWRKDYHEHHQYLRODWHGZDVLQFRUSRUDWHGLQ,WDO\DQGWKDWWKH

,ELGS

,ELGSS

,ELGSS

,ELGSS SDUD  SDUD 

,&-5HSRUWV S




7KLVLVFOHDUIURPDQH[FKDQJHRIRSLQLRQVEHWZHHQ-XGJHV2GDLELGSSDQG6FKZHEHOLELGSRQ
WKHVXEMHFW






6HH6('&2,QFY1DWLRQDO,UDQLDQ2LO&RPSDQ\DQGWKH,VODPLF5HSXEOLFRI,UDQFDVH1R
RI2FWREHU,/5YROSS LQWHUSUHWLQJDUWLFOH9,,  RIWKH$OJLHUV&ODLPV6HWWOHPHQW
'HFODUDWLRQ /LEHULDQ(DVWHUQ7LPEHU&RUSRUDWLRQ /(7&2 Y7KH*RYHUQPHQWRIWKH5HSXEOLFRI/LEHULD,&6,'
5HSRUWVYRO  S LQWHUSUHWLQJDUWRIWKH&RQYHQWLRQRQWKH6HWWOHPHQWRI,QYHVWPHQW'LVSXWHV
EHWZHHQ6WDWHVDQG1DWLRQDOVRI2WKHU6WDWHV8QLWHG1DWLRQV7UHDW\6HULHVYROS 







SRVVLEOHWRLQIHUVXSSRUWIRUWKHH[FHSWLRQLQIDYRXURIWKHULJKWRIWKH6WDWHRIVKDUHKROGHUVLQD

DEURDG2QWKHRWKHUKDQGWKHSURSRVHGH[FHSWLRQZDVFOHDUO\EHIRUHWKH&KDPEHU



$FFRUGLQJWRWKH8QLWHG.LQJGRPģV5XOHV$SSO\LQJWR,QWHUQDWLRQDO&ODLPVĥZKHUHD8QLWHG.LQJGRP
QDWLRQDOKDVDQLQWHUHVWDVDVKDUHKROGHURURWKHUZLVHLQDFRPSDQ\LQFRUSRUDWHGLQDQRWKHU6WDWHDQGRIZKLFKLWLV
WKHUHIRUHDQDWLRQDODQGWKDW6WDWHLQMXUHVWKHFRPSDQ\+HU0DMHVW\ģV*RYHUQPHQWPD\LQWHUYHQHWRSURWHFWWKH
LQWHUHVWVRIWKH8QLWHG.LQJGRPQDWLRQDOĦ 5XOH9, UHSULQWHGLQ,&/4YRO  SDQGUHSURGXFHG
LQGRFXPHQW$&1$GG$QQH[



6HHWKHVXEPLVVLRQWRWKLVHIIHFWE\WKH8QLWHG6WDWHVLQ$&1SS




7KLVYLHZLVH[SUHVVHGE\<RUDP'LQVWHLQLQĥ'LSORPDWLF3URWHFWLRQRI&RPSDQLHVXQGHU,QWHUQDWLRQDO/DZĦLQ
.:HOOHQV HG ,QWHUQDWLRQDO/DZ7KHRU\DQG3UDFWLFH(VVD\VLQ+RQRXURI(ULF6X\ 7KH+DJXH0DUWLQXV
1LMKRII3XEOLVKHUV SDWS

FRUSRUDWLRQEHLQJĥUHTXLUHGĦWRLQFRUSRUDWHLQWKDW6WDWH

ODZRIWKDW6WDWHUHTXLUHLQFRUSRUDWLRQ2WKHUIRUPVRIFRPSXOVLRQPLJKWDOVRUHVXOWLQD

6WDWHZDVUHTXLUHGE\LWDVDSUHFRQGLWLRQIRUGRLQJEXVLQHVVWKHUH,WLVQRWQHFHVVDU\WKDWWKH

QDWLRQDOLW\RIWKH6WDWHDOOHJHGWREHUHVSRQVLEOHIRUFDXVLQJWKHLQMXU\DQGLQFRUSRUDWLRQLQWKDW

&RPPHUFHDQG1DYLJDWLRQZKLFKSURYLGHGIRUWKHSURWHFWLRQRI8QLWHG6WDWHVVKDUHKROGHUV
,WLVWKXV

VLWXDWLRQLQZKLFKWKHFRUSRUDWLRQKDGDWWKHGDWHRIWKHLQMXU\ DIXUWKHUUHVWULFWLYHIHDWXUH WKH

FXVWRPDU\LQWHUQDWLRQDOODZEXWZLWKWKHLQWHUSUHWDWLRQRIDELODWHUDO7UHDW\RI)ULHQGVKLS


IURPWKHUXOHVRILQWHUQDWLRQDOODZUHODWLQJWRGLSORPDWLFSURWHFWLRQ,WOLPLWVWKHH[FHSWLRQWRWKH

EHH[SODLQHGRQWKHJURXQGWKDWWKH&KDPEHUZDVQRWFRQFHUQHGZLWKWKHHYDOXDWLRQRI

FRUSRUDWLRQĦDFRUSRUDWLRQZKRVHLQFRUSRUDWLRQOLNHWKH&DOYR&ODXVHLVGHVLJQHGWRSURWHFWLW

VXVWDLQDJHQHUDOH[FHSWLRQRQWKHEDVLVRIMXGLFLDORSLQLRQ+RZHYHUGUDIWDUWLFOHSDUDJUDSK

SURSRVHGH[FHSWLRQOHIWRSHQLQ%DUFHORQD7UDFWLRQGHVSLWHWKHIDFWWKDW,WDO\REMHFWHGWKDWWKH

7KLVVLOHQFHPLJKW

LQWHUSUHWDWLRQKDYHFRQILUPHGWKLVWUHQG,QWKHVHFLUFXPVWDQFHVLWZRXOGEHSRVVLEOHWR

DYRLGHGSURQRXQFLQJRQWKHFRPSDWLELOLW\RILWVILQGLQJZLWKWKDWRI%DUFHORQD7UDFWLRQRURQWKH

8QLWHG6WDWHVVRXJKWWRSURWHFWWKHULJKWVRIVKDUHKROGHUVLQWKHFRPSDQ\

DXWKRULW\LQIDYRXURIWKHH[FHSWLRQ6XEVHTXHQWGHYHORSPHQWVDOEHLWLQWKHFRQWH[WRIWUHDW\



RSLQLRQVRI-XGJHV)LW]PDXULFH-HVVXSDQG7DQDNDKDYHXQGRXEWHGO\DGGHGWRWKHZHLJKWRI

FXVWRPDU\LQWHUQDWLRQDOODZ7KHRELWHUGLFWXPLQ%DUFHORQD7UDFWLRQDQGWKHVHSDUDWH

,WDOLDQFRPSDQ\ZKRVHVKDUHVZHUHZKROO\RZQHGE\WZR$PHULFDQFRPSDQLHV7KH&RXUW

D&KDPEHURIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFH

DOORZHGWKH8QLWHG6WDWHVWREULQJDFODLPDJDLQVW,WDO\LQUHVSHFWRIGDPDJHVVXIIHUHGE\DQ

&RQFHUQLQJ(OHWWURQLFD6LFXOD6S$ (/6,

FRPSHQVDWLRQDQGDVDFRQVHTXHQFHZHUHQRWQHFHVVDULO\LQGLFDWLYHRIDJHQHUDOUXOHRI

WKHFRPSDQ\ZKHQLWKDVEHHQUHVSRQVLEOHIRUFDXVLQJLQMXU\WRWKHFRPSDQ\,QWKH&DVH



ZHUHRIWHQEDVHGRQVSHFLDODJUHHPHQWVEHWZHHQ6WDWHVJUDQWLQJDULJKWWRVKDUHKROGHUVWRFODLP

QRWLRQWKDWWKHVKDUHKROGHUVRIDFRPSDQ\PD\LQWHUYHQHDJDLQVWWKH6WDWHRILQFRUSRUDWLRQRI

ZHUHGLYLGHGRYHUZKHWKHURUWRZKDWH[WHQW6WDWHSUDFWLFHDQGDUELWUDOGHFLVLRQVUHFRJQL]HGLW

 

LQMXU\WRWKHFRUSRUDWLRQ

FRUSRUDWLRQWRLQWHUYHQHDJDLQVWWKH6WDWHRILQFRUSRUDWLRQZKHQLWLVUHVSRQVLEOHIRUFDXVLQJ

$OWKRXJKDUELWUDOGHFLVLRQVDIILUPHGWKHSULQFLSOHFRQWDLQHGLQWKHH[FHSWLRQWKHVHGHFLVLRQV

'HYHORSPHQWVUHODWLQJWRWKHSURSRVHGH[FHSWLRQLQWKHSRVW%DUFHORQD7UDFWLRQSHULRG



KDYHRFFXUUHGPDLQO\LQWKHFRQWH[WRIWUHDWLHV1HYHUWKHOHVVWKH\GRLQGLFDWHVXSSRUWIRUWKH

 

H[FHSWLRQ

1HUYR



LQFRUSRUDWLRQQHLWKHUZDVSUHSDUHGWROLPLWWKHUXOHWRVXFKFLUFXPVWDQFHV-XGJHV3DGLOOD
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7KDWVKDUHKROGHUVTXDOLI\IRUGLSORPDWLFSURWHFWLRQZKHQWKHLURZQULJKWVDUHDIIHFWHG

&RPPHQWDU\


7RWKHH[WHQWWKDWDQLQWHUQDWLRQDOO\ZURQJIXODFWRID6WDWHFDXVHVGLUHFWLQMXU\WR
WKHULJKWVRIVKDUHKROGHUVDVVXFKDVGLVWLQFWIURPWKRVHRIWKHFRUSRUDWLRQLWVHOIWKH
6WDWHRIQDWLRQDOLW\RIDQ\VXFKVKDUHKROGHUVLVHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQ
LQUHVSHFWRILWVQDWLRQDOV

'LUHFWLQMXU\WRVKDUHKROGHUV

$UWLFOH

7KHLVVXHRIWKHSURWHFWLRQRIWKHGLUHFWULJKWVRIVKDUHKROGHUVFDPHEHIRUHWKH&KDPEHU







,&-5HSRUWVS

,&-5HSRUWVSSDUDV

FDOOHGRQWRLQWHUSUHWDQGWKH&KDPEHUIDLOHGWRH[SRXQGRQWKHUXOHVRIFXVWRPDU\LQWHUQDWLRQDO

ZHUHWREHIRXQGLQWKH7UHDW\RI)ULHQGVKLS&RPPHUFHDQG1DYLJDWLRQWKDWWKH&KDPEHUZDV

TXHVWLRQVXFKDVWKHULJKWVRIWKHVKDUHKROGHUVWRRUJDQL]HFRQWURODQGPDQDJHWKHFRPSDQ\

RIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH(/6,FDVH+RZHYHULQWKDWFDVHWKHULJKWVLQ



VKDUHKROGHUV

PDGHLWFOHDUWKDWLWGLGQRWEDVHLWVFODLPRQDQLQIULQJHPHQWRIWKHGLUHFWULJKWVRIWKH

7KH&RXUWZDVQRWKRZHYHUFDOOHGXSRQWRFRQVLGHUWKLVPDWWHUDQ\IXUWKHUEHFDXVH%HOJLXP

VKDUHKROGHUKDVDQLQGHSHQGHQWULJKWRIDFWLRQĦ

DVVHWVRIWKHFRPSDQ\RQOLTXLGDWLRQ:KHQHYHURQHRIKLVGLUHFWULJKWVLVLQIULQJHGWKH

GLYLGHQGWKHULJKWWRDWWHQGDQGYRWHDWJHQHUDOPHHWLQJVWKHULJKWWRVKDUHLQWKHUHVLGXDO

XSRQWKHODWWHUGLVWLQFWIURPWKRVHRIWKHFRPSDQ\LQFOXGLQJWKHULJKWWRDQ\GHFODUHG

VKDUHKROGHUDVVXFK,WLVZHOONQRZQWKDWWKHUHDUHULJKWVZKLFKPXQLFLSDOODZFRQIHUV

VLWXDWLRQLVGLIIHUHQWLIWKHDFWFRPSODLQHGRILVDLPHGDWWKHGLUHFWULJKWVRIWKH

UHVSRQVLELOLW\WRZDUGVWKHVKDUHKROGHUVHYHQLIWKHLULQWHUHVWVDUHDIIHFWHGī7KH

ĥīDQDFWGLUHFWHGDJDLQVWDQGLQIULQJLQJRQO\WKHFRPSDQ\ģVULJKWVGRHVQRWLQYROYH

ZDVUHFRJQL]HGE\WKH&RXUWLQ%DUFHORQD7UDFWLRQZKHQLWVWDWHG
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'UDIWDUWLFOHPDNHVQRDWWHPSWWRSURYLGHDQH[KDXVWLYHOLVWRIWKHULJKWVRI

'UDIWDUWLFOHGRHVQRWVSHFLI\WKHOHJDORUGHUWKDWPXVWGHWHUPLQHZKLFKULJKWVEHORQJ

6HULHV$1R$
,ELGSSDUD




,QKLVVHSDUDWHRSLQLRQLQ(/6,-XGJH2GDVSRNHRIĥWKHJHQHUDOSULQFLSOHVRIODZFRQFHUQLQJFRPSDQLHVĦLQWKH
FRQWH[WRIVKDUHKROGHUVģULJKWV,&-5HSRUWVDWSS





2WKHUOHJDOSHUVRQV

$UWLFOH


7KHSULQFLSOHVFRQWDLQHGLQWKLVFKDSWHUVKDOOEHDSSOLFDEOHDVDSSURSULDWHWRWKH
GLSORPDWLFSURWHFWLRQRIOHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQV

GLVFULPLQDWRU\WUHDWPHQW

FRPSDQ\ODZLQRUGHUWRHQVXUHWKDWWKHULJKWVRIIRUHLJQVKDUHKROGHUVDUHQRWVXEMHFWHGWR

ZURQJGRLQJ6WDWHKRZHYHUWKHUHPD\EHDFDVHIRUWKHLQYRFDWLRQRIJHQHUDOSULQFLSOHVRI

E\WKHPXQLFLSDOODZRIWKH6WDWHRILQFRUSRUDWLRQ:KHUHWKHFRPSDQ\LVLQFRUSRUDWHGLQWKH

WRWKHVKDUHKROGHUDVGLVWLQFWIURPWKHFRUSRUDWLRQ,QPRVWFDVHVWKLVLVDPDWWHUWREHGHFLGHG



LWVHOIĦ

ĥWKHULJKWVRIWKHVKDUHKROGHUVDVVXFKĦDQGULJKWVĥDVGLVWLQFWIURPWKRVHRIWKHFRUSRUDWLRQ

FRUSRUDWLRQV7KDWGUDIWDUWLFOHLVWREHLQWHUSUHWHGUHVWULFWLYHO\LVHPSKDVL]HGE\WKHSKUDVHV

FRUSRUDWHULJKWVSDUWLFXODUO\LQUHVSHFWRIWKHULJKWWRSDUWLFLSDWHLQWKHPDQDJHPHQWRI

ULJKWV&DUHZLOOKRZHYHUKDYHWREHWDNHQWRGUDZFOHDUOLQHVEHWZHHQVKDUHKROGHUVģULJKWVDQG

PHDQVWKDWLWLVOHIWWRFRXUWVWRGHWHUPLQHRQWKHIDFWVRILQGLYLGXDOFDVHVWKHOLPLWVRIVXFK

DVVHWVRIWKHFRPSDQ\RQOLTXLGDWLRQEXWPDGHLWFOHDUWKDWWKLVOLVWLVQRWH[KDXVWLYH7KLV

GLYLGHQGWKHULJKWWRDWWHQGDQGYRWHDWJHQHUDOPHHWLQJVDQGWKHULJKWWRVKDUHLQWKHUHVLGXDO

,QWHUQDWLRQDO&RXUWPHQWLRQHGWKHPRVWREYLRXVULJKWVRIVKDUHKROGHUVWKHULJKWWRDGHFODUHG

VKDUHKROGHUVDVGLVWLQFWIURPWKRVHRIWKHFRUSRUDWLRQLWVHOI,Q%DUFHORQD7UDFWLRQWKH



YLRODWLRQRIWKHLUULJKWVEXWKHOGWKDWLQFDVXQRVXFKYLRODWLRQKDGRFFXUUHG

%DUFHORQD7UDFWLRQDFNQRZOHGJHGWKHULJKWRIVKDUHKROGHUVWRSURWHFWLRQLQUHVSHFWRIWKHGLUHFW

ODZRQWKLVVXEMHFW,Q$JURWH[LPWKH(XURSHDQ&RXUWRI+XPDQ5LJKWVOLNHWKH&RXUWLQ



7KHSURYLVLRQVRIWKLV&KDSWHUKDYHKLWKHUWRIRFXVHGRQDSDUWLFXODUVSHFLHVRIOHJDO

&RPPHQWDU\

QRQSURILWPDNLQJDVVRFLDWLRQVQRQJRYHUQPHQWDORUJDQL]DWLRQVDQGHYHQSDUWQHUVKLSV LQVRPH
FRXQWULHV 7KHLPSRVVLELOLW\RIILQGLQJFRPPRQXQLIRUPIHDWXUHVLQDOOWKHVHOHJDOSHUVRQV
SURYLGHVRQHH[SODQDWLRQIRUWKHIDFWWKDWZULWHUVRQERWKSXEOLFDQGSULYDWHLQWHUQDWLRQDOODZ
ODUJHO\FRQILQHWKHLUFRQVLGHUDWLRQRIOHJDOSHUVRQVLQWKHFRQWH[WRILQWHUQDWLRQDOODZWRWKH
FRUSRUDWLRQ'HVSLWHWKLVUHJDUGPXVWEHKDGWROHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQVLQWKH
FRQWH[WRIGLSORPDWLFSURWHFWLRQ7KHFDVHODZRIWKH3HUPDQHQW&RXUWRI,QWHUQDWLRQDO-XVWLFH

PXQLFLSDOLW\WKHIRXQGDWLRQDQGRWKHUVXFKOHJDOSHUVRQVWKDWHQJDJHVLQIRUHLJQWUDGHDQG

LQYHVWPHQWDQGZKRVHDFWLYLWLHVIXHOQRWRQO\WKHHQJLQHVRILQWHUQDWLRQDOHFRQRPLFOLIHEXWDOVR

WKHPDFKLQHU\RILQWHUQDWLRQDOGLVSXWHVHWWOHPHQW'LSORPDWLFSURWHFWLRQLQUHVSHFWRIOHJDO

SHUVRQVLVPDLQO\DERXWWKHSURWHFWLRQRIIRUHLJQLQYHVWPHQW7KLVLVZK\WKHFRUSRUDWLRQLVWKH

OHJDOSHUVRQWKDWRFFXSLHVFHQWUHVWDJHLQWKHILHOGRIGLSORPDWLFSURWHFWLRQDQGZK\WKHSUHVHQW

VHWRIGUDIWDUWLFOHVGRDQGVKRXOGFRQFHUQWKHPVHOYHVODUJHO\ZLWKWKLVHQWLW\

KRZHYHUDĥSHUVRQĦLVDQ\EHLQJREMHFWDVVRFLDWLRQRULQVWLWXWLRQZKLFKWKHODZHQGRZVZLWK

7KHUHLVMXULVSUXGHQWLDOGHEDWHDERXWWKHOHJDOQDWXUHRIMXULVWLFSHUVRQDOLW\DQGLQ



ERG\DFWVLQIDFWDVDVHSDUDWHOHJDOHQWLW\LWEHFRPHVDMXULVWLFSHUVRQZLWKDOOLWVDWWULEXWHV

FRUSRUDWHH[LVWHQFHLVDUHDOLW\DQGGRHVQRWGHSHQGRQ6WDWHUHFRJQLWLRQ,IDQDVVRFLDWLRQRU

VXFKOLPLWDWLRQVDVWKHODZPD\LPSRVH$FFRUGLQJWRWKHUHDOLVWWKHRU\RQWKHRWKHUKDQG

SHUVRQDOLW\E\DQDFWRI6WDWHZKLFKE\DILFWLRQRIODZHTXDWHVLWWRDQDWXUDOSHUVRQVXEMHFWWR

WKH6WDWH7KLVPHDQVWKDWDERG\RWKHUWKDQDQDWXUDOSHUVRQPD\REWDLQWKHSULYLOHJHVRI

PDLQWDLQVWKDWQRMXULVWLFSHUVRQFDQFRPHLQWREHLQJZLWKRXWDIRUPDODFWRILQFRUSRUDWLRQE\

SDUWLFXODUDERXWWKHPDQQHULQZKLFKDOHJDOSHUVRQFRPHVLQWREHLQJ7KHILFWLRQWKHRU\



DPRQJOHJDOV\VWHPVLQWKHFRQIHUPHQWRIOHJDOSHUVRQDOLW\

SHUVRQDOLW\RQZKDWHYHUREMHFWRUDVVRFLDWLRQLWSOHDVHV7KHUHLVQRFRQVLVWHQF\RUXQLIRUPLW\

WKHFDSDFLW\RIDFTXLULQJULJKWVDQGLQFXUULQJGXWLHV$OHJDOV\VWHPPD\FRQIHUOHJDO

%DUFHORQD7UDFWLRQ&DVH -XGJPHQW DWSSSDUD




$VGLSORPDWLFSURWHFWLRQLVDSURFHVVUHVHUYHGIRUWKHSURWHFWLRQRIQDWXUDORUOHJDOSHUVRQVQRWIRUPLQJSDUWRI
WKH6WDWHLWIROORZVWKDWLQPRVWLQVWDQFHVWKHPXQLFLSDOLW\DVDORFDOEUDQFKRIJRYHUQPHQWDQGWKHXQLYHUVLW\
IXQGHGDQGLQWKHILQDOUHVRUWFRQWUROOHGE\WKH6WDWHZLOOQRWTXDOLI\IRUGLSORPDWLFSURWHFWLRQDOWKRXJKLWPD\EH
SURWHFWHGE\RWKHUUXOHVGHDOLQJZLWKWKHSUREOHPRI6WDWHRUJDQV3ULYDWHXQLYHUVLWLHVZRXOGKRZHYHUTXDOLI\IRU
GLSORPDWLFSURWHFWLRQDVZRXOGSULYDWHVFKRROVLIWKH\HQMR\HGOHJDOSHUVRQDOLW\XQGHUPXQLFLSDOODZ

,Q$SSHDOIURPD-XGJPHQWRIWKH+XQJDUR&]HFKRVORYDN0L[HG$UELWUDO7ULEXQDO 7KH3HWHU3¢]P¢Q\
8QLYHUVLW\Y7KH6WDWHRI&]HFKRVORYDNLD-XGJPHQW WKH3HUPDQHQW&RXUWKHOGWKDWWKH3HWHU3¢]P¢Q\8QLYHUVLW\
ZDVD+XQJDULDQQDWLRQDOLQWHUPVRIDUWRIWKH7UHDW\RI7ULDQRQDQGWKHUHIRUHHQWLWOHGWRWKHUHVWLWXWLRQRI
SURSHUW\EHORQJLQJWRLW3&,-5HSRUWV 6HULHV$%1RSS



,Q&HUWDLQ*HUPDQ,QWHUHVWVLQ3ROLVK8SSHU6LOHVLDFDVH 0HULWV WKH3HUPDQHQW&RXUWKHOGWKDWWKHFRPPXQH
RI5DWLERUIHOOZLWKLQWKHFDWHJRU\RIĥ*HUPDQQDWLRQDOĦZLWKLQWKHPHDQLQJRIWKH*HUPDQ3ROLVK&RQYHQWLRQ
FRQFHUQLQJ8SSHU6LOHVLDRI3&,-5HSRUWV 6HULHV$1RSS






7KH4XHHQY7UHDVXU\DQG&RPPLVVLRQHUVRI,QODQG5HYHQXHH[SDUWH'DLO\0DLODQG*HQHUDO7UXVW (&-
&DVH>@(&5DWSDUD

VXFKDOHJDOSHUVRQEHVXEMHFWHGWRDQLQWHUQDWLRQDOO\ZURQJIXODFWE\WKHKRVW6WDWHLWLV

ZHOIDUHZRPHQģVULJKWVKXPDQULJKWVDQGWKHHQYLURQPHQWLQGHYHORSLQJFRXQWULHV6KRXOG

SHUVRQVZLWKRXWPHPEHUV7RGD\PDQ\IRXQGDWLRQVIXQGSURMHFWVDEURDGWRSURPRWHKHDOWK

FRPSULVLQJDVVHWVVHWDVLGHE\DGRQRURUWHVWDWRUIRUDFKDULWDEOHSXUSRVHFRQVWLWXWHOHJDO

QRWIRUPLQJSDUWRIWKHDSSDUDWXVRIWKHSURWHFWLQJ6WDWH1RQSURILWPDNLQJIRXQGDWLRQV

TXDOLI\IRUGLSORPDWLFSURWHFWLRQLILQMXUHGDEURDGSURYLGHGWKDWWKH\DUHDXWRQRPRXVHQWLWLHV

OHJDOSHUVRQVDQGDVQDWLRQDOVRID6WDWH7KHUHLVQRUHDVRQZK\VXFKOHJDOSHUVRQVVKRXOGQRW

VKRZVWKDWDFRPPXQH PXQLFLSDOLW\ RUXQLYHUVLW\PD\LQFHUWDLQFLUFXPVWDQFHVTXDOLI\DV

SXEOLFHQWHUSULVHVXQLYHUVLWLHVVFKRROVIRXQGDWLRQVFKXUFKHVPXQLFLSDOLWLHV

ODWWHU6HFRQGO\LWLVPDLQO\WKHFRUSRUDWLRQXQOLNHWKHSXEOLFHQWHUSULVHWKHXQLYHUVLW\WKH

,QWKHRUGLQDU\VHQVHRIWKHZRUGĥSHUVRQĦLVDKXPDQEHLQJ,QWKHOHJDOVHQVH

DUHWRGD\DZLGHUDQJHRIOHJDOSHUVRQVZLWKGLIIHUHQWFKDUDFWHULVWLFVLQFOXGLQJFRUSRUDWLRQV

VHSDUDWHHQWLW\RIWKHFRUSRUDWLRQDQGWKHVKDUHKROGHUVZLWKOLPLWHGOLDELOLW\DWWDFKLQJWRWKH





*LYHQWKHIDFWWKDWOHJDOSHUVRQVDUHWKHFUHDWXUHVRIPXQLFLSDOODZLWIROORZVWKDWWKHUH

DQGWKH,QWHUQDWLRQDO&RXUWRI-XVWLFH

VRPHPXQLFLSDOODZV\VWHP7KLVKDVEHHQVWUHVVHGE\ERWKWKH(XURSHDQ&RXUWRI-XVWLFH

WKHRU\LWLVFOHDUWKDWWRH[LVWDOHJDOSHUVRQPXVWKDYHVRPHUHFRJQLWLRQE\ODZWKDWLVE\

ZLWKRXWUHTXLULQJJUDQWRIOHJDOSHUVRQDOLW\E\WKH6WDWH:KDWHYHUWKHPHULWVRIWKHUHDOLVW

FDSLWDOLVJHQHUDOO\UHSUHVHQWHGE\VKDUHVLQZKLFKWKHUHLVDILUPGLVWLQFWLRQEHWZHHQWKH

OHJDOSHUVRQVKDYHFHUWDLQFRPPRQXQLIRUPIHDWXUHVWKH\DUHSURILWPDNLQJHQWHUSULVHVZKRVH

SHUVRQWKHFRUSRUDWLRQ7KHUHDUHWZRH[SODQDWLRQVIRUWKLV)LUVWFRUSRUDWLRQVXQOLNHRWKHU
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7KHGLYHUVLW\RIJRDOVDQGVWUXFWXUHVLQOHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQVPDNHVLW
'UDIWDUWLFOHVHHNVWRFRGLI\WKHUXOHRIFXVWRPDU\LQWHUQDWLRQDOODZUHTXLULQJWKH




7KLVZRXOGDSSO\WRWKHOLPLWHGOLDELOLW\FRPSDQ\NQRZQLQFLYLOODZFRXQWULHVZKLFKLVDK\EULGEHWZHHQD
FRUSRUDWLRQDQGDSDUWQHUVKLS

6HHIXUWKHU.'RHKULQJĥ'LSORPDWLF3URWHFWLRQRI1RQ*RYHUQPHQWDO2UJDQL]DWLRQVĦLQ05DPD0RQWDOGR
HG  (OGHUHFKRLQWHUQDFLRQDOHQXQPXQGRHQWUDQVIRUPDFL´QOLEHUDPLFRUXPHQKRPHQDMHDOSURIHVVRU
(GXDUGR-LPªQH]GH$UªFKDJD 0RQWHYLGHRIXQGDFL·QGHFXLWZDXQLYHUVLWDULD SS




ĥ/RFDOUHPHGLHVĦPHDQVOHJDOUHPHGLHVZKLFKDUHRSHQWRWKHLQMXUHGSHUVRQ
EHIRUHWKHMXGLFLDORUDGPLQLVWUDWLYHFRXUWVRUERGLHVZKHWKHURUGLQDU\RUVSHFLDORIWKH
6WDWHDOOHJHGWREHUHVSRQVLEOHIRUFDXVLQJWKHLQMXU\


$6WDWHPD\QRWSUHVHQWDQLQWHUQDWLRQDOFODLPLQUHVSHFWRIDQLQMXU\WRDQDWLRQDO
RURWKHUSHUVRQUHIHUUHGWRLQGUDIWDUWLFOHEHIRUHWKHLQMXUHGSHUVRQKDVVXEMHFWWRGUDIW
DUWLFOHH[KDXVWHGDOOORFDOUHPHGLHV

([KDXVWLRQRIORFDOUHPHGLHV

$UWLFOH

/2&$/5(0(',(6

3$577+5((

7KHSKUDVHĥDOOORFDOUHPHGLHVĦPXVWEHUHDGVXEMHFWWRGUDIWDUWLFOHZKLFKGHVFULEHV

,&-5HSRUWVSDWSSDUD
,QWHUKDQGHOFDVHDWS




$UWLFOHRQ)LUVW5HDGLQJVHH2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\ILUVW6HVVLRQ6XSSOHPHQW1R
DQGFRUULJHQGXP $DQG&RUU FKDS,,,'<HDUERRN ī YRO,, 3DUW7ZR SSFRPPHQWDU\
WRDUWRQ6HFRQG5HDGLQJ2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\ )LIW\VL[WK6HVVLRQ6XSSOHPHQW1R
$ SS






,QWHUKDQGHOFDVH 6ZLW]HUODQGY8QLWHG6WDWHVRI$PHULFD 3UHOLPLQDU\REMHFWLRQV,&-5HSRUWVS
DWS

WKHH[FHSWLRQDOFLUFXPVWDQFHVLQZKLFKORFDOUHPHGLHVQHHGQRWEHH[KDXVWHG



UHPHGLHV

H[FHSWLRQDOFLUFXPVWDQFHVSURYLGHGIRULQGUDIWDUWLFOHDUHDOVRUHTXLUHGWRH[KDXVWORFDO

1RQQDWLRQDOVRIWKH6WDWHH[HUFLVLQJSURWHFWLRQHQWLWOHGWRGLSORPDWLFSURWHFWLRQLQWKH

FRPSDQ\ILQDQFHGSDUWO\RUPDLQO\E\SXEOLFFDSLWDOLVDOVRUHTXLUHGWRH[KDXVWORFDOUHPHGLHV

%RWKQDWXUDODQGOHJDOSHUVRQVDUHUHTXLUHGWRH[KDXVWORFDOUHPHGLHV$IRUHLJQ



VKDUHKROGHUVGUDIWDUWLFOHVDQGPD\DOVREHDSSOLHGWRLW

WUHDWLHVDQGWKHZULWLQJVRIMXULVWV

LWLVDĥSULQFLSOHRIJHQHUDOLQWHUQDWLRQDOODZĦVXSSRUWHGE\MXGLFLDOGHFLVLRQV6WDWHSUDFWLFH

H[KDXVWLRQRIORFDOUHPHGLHVLQWKHFRQWH[WRILWVZRUNRQ6WDWHUHVSRQVLELOLW\DQGFRQFOXGHGWKDW

RZQGRPHVWLFV\VWHPĦ7KH,QWHUQDWLRQDO/DZ&RPPLVVLRQKDVSUHYLRXVO\FRQVLGHUHGWKH

RFFXUUHGVKRXOGKDYHDQRSSRUWXQLW\WRUHGUHVVLWE\LWVRZQPHDQVZLWKLQWKHIUDPHZRUNRILWV

ODZĦ7KHH[KDXVWLRQRIORFDOUHPHGLHVUXOHHQVXUHVWKDWĥWKH6WDWHZKHUHWKHYLRODWLRQ

&RXUWLQWKH(OHWWURQLFD6LFXOD (/6, FDVHDVĥDQLPSRUWDQWSULQFLSOHRIFXVWRPDU\LQWHUQDWLRQDO

ZHOOHVWDEOLVKHGUXOHRIFXVWRPDU\LQWHUQDWLRQDOODZĦDQGE\D&KDPEHURIWKH,QWHUQDWLRQDO

UXOHZDVUHFRJQL]HGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH,QWHUKDQGHOFDVHDVĥD

H[KDXVWLRQRIORFDOUHPHGLHVDVDSUHUHTXLVLWHIRUWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ7KLV



&RPPHQWDU\


/RFDOUHPHGLHVVKDOOEHH[KDXVWHGZKHUHDQLQWHUQDWLRQDOFODLPRUUHTXHVWIRUD
GHFODUDWRU\MXGJPHQWUHODWHGWRWKHFODLPLVEURXJKWSUHSRQGHUDQWO\RQWKHEDVLVRIDQ
LQMXU\WRDQDWLRQDORURWKHUSHUVRQUHIHUUHGWRLQGUDIWDUWLFOH

DQGPD\DSSURSULDWHO\EHDSSOLHGWRWKHP,IKRZHYHUVXFKDOHJDOSHUVRQGRHVKDYH

WRLW0RVWOHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQVGRQRWKDYHVKDUHKROGHUVVRRQO\GUDIWDUWLFOHV

WRGHFLGHZKHWKHULWZRXOGEHĥDSSURSULDWHĦWRDSSO\DQ\RIWKHSURYLVLRQVRIWKHSUHVHQW&KDSWHU

DXWKRULWLHVRUFRXUWVWRH[DPLQHWKHQDWXUHDQGIXQFWLRQVRIWKHOHJDOSHUVRQLQTXHVWLRQLQRUGHU

SURWHFWLRQRIOHJDOSHUVRQVRWKHUWKDQFRUSRUDWLRQV7KLVZLOOUHTXLUHWKHQHFHVVDU\FRPSHWHQW

FRUSRUDWLRQVFRQWDLQHGLQWKHSUHVHQW&KDSWHUZLOODSSO\ĥDVDSSURSULDWHĦWRWKHGLSORPDWLF

QDWLRQDOLW\RIFRUSRUDWLRQVDQGWKHDSSOLFDWLRQRIWKHSULQFLSOHRIFRQWLQXRXVQDWLRQDOLW\WR

SURSRVHGSURYLVLRQVHHNVWRDFKLHYHWKLV,WSURYLGHVWKDWWKHSULQFLSOHVJRYHUQLQJWKH6WDWHRI

WKHFKDQJHVQHFHVVDU\WRWDNHDFFRXQWRIWKHGLIIHUHQWIHDWXUHVRIHDFKOHJDOSHUVRQ7KH

WKHSULQFLSOHVRIGLSORPDWLFSURWHFWLRQDGRSWHGIRUFRUSRUDWLRQVWRRWKHUOHJDOSHUVRQVVXEMHFWWR

NLQGVRIOHJDOSHUVRQV7KHZLVHVWDQGRQO\UHDOLVWLFFRXUVHLVWRGUDIWDSURYLVLRQWKDWH[WHQGV

LPSRVVLEOHWRGUDIWVHSDUDWHDQGGLVWLQFWSURYLVLRQVWRFRYHUWKHGLSORPDWLFSURWHFWLRQRIGLIIHUHQW



LQWRWKHVDPHFDWHJRU\DVIRXQGDWLRQV

EHHQFUHDWHG1RQJRYHUQPHQWDORUJDQL]DWLRQVHQJDJHGLQFDXVHVDEURDGZRXOGDSSHDUWRIDOO

SUREDEOHWKDWLWZRXOGEHJUDQWHGGLSORPDWLFSURWHFWLRQE\WKH6WDWHXQGHUZKRVHODZVLWKDV
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,QRUGHUWRVDWLVIDFWRULO\OD\WKHIRXQGDWLRQIRUDQLQWHUQDWLRQDOFODLPRQWKHJURXQGWKDW

,QWKHILUVWLQVWDQFHLWLVFOHDU

$GPLQLVWUDWLYHUHPHGLHVPXVWDOVREHH[KDXVWHG7KHLQMXUHGDOLHQLVKRZHYHURQO\

XQOHVVWKH\FRQVWLWXWHDQHVVHQWLDOSUHUHTXLVLWHIRUWKH

6HH$YHQDDQG2WKHU0H[LFDQ1DWLRQDOV 0H[LFRY8QLWHG6WDWHVRI$PHULFD DW SDUDV






&ODLPRI)LQQLVK6KLSRZQHUVDJDLQVW*UHDW%ULWDLQLQUHVSHFWRIWKH8VHRI&HUWDLQ)LQQLVK9HVVHOV'XULQJWKH
:DU ĥ)LQQLVK6KLSV$UELWUDWLRQĦ 815,$$YRO,,,S


'H%HFNHUY%HOJLXP$SSOLFDWLRQ1R<HDUERRNRIWKH(XURSHDQ&RQYHQWLRQRQ
+XPDQ5LJKWVYRO SDW

%6FKRXZ1LHOVHQY'HQPDUN$SSOLFDWLRQ1R (XURSHDQ&RPPLVVLRQRI+XPDQ5LJKWV   
<HDUERRNRIWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWVYROSDWS UHIHUULQJWRWKHYLHZVRIWKH
,QVWLWXWHRI,QWHUQDWLRQDO/DZLQLWVUHVROXWLRQRI $QQXDLUHYROS 6HHDOVR/DZOHVVFDVH
$SSOLFDWLRQ1R (XURSHDQ&RPPLVVLRQRI+XPDQ5LJKWV   <HDUERRNRIWKH(XURSHDQ
&RQYHQWLRQRQ+XPDQ5LJKWVYROSDWSS



7KLVZRXOGLQFOXGHWKHFHUWLRUDULSURFHVVEHIRUHWKH8QLWHG6WDWHV6XSUHPH&RXUW



,QWKH$PEDWLHORV&ODLPRI0DUFKWKHDUELWUDOWULEXQDOGHFODUHGWKDWĥ>,@WLVWKHZKROHV\VWHPRIOHJDO
SURWHFWLRQDVSURYLGHGE\PXQLFLSDOODZZKLFKPXVWKDYHEHHQSXWWRWKHWHVWĦ815,$$YRO;,,SDWS
6HHIXUWKHURQWKLVVXEMHFW&)$PHUDVLQJKH/RFDO5HPHGLHVLQ,QWHUQDWLRQDO/DZQGHG &DPEULGJH
&DPEULGJH8QLYHUVLW\3UHVV SS



RPEXGVPDQJHQHUDOO\IDOOLQWRWKLVFDWHJRU\



DGPLVVLELOLW\RIVXEVHTXHQWFRQWHQWLRXVSURFHHGLQJV5HTXHVWVIRUFOHPHQF\DQGUHVRUWWRDQ

WKH\LQFOXGHUHPHGLHVRIJUDFH



QRWLQFOXGHUHPHGLHVZKRVHĥSXUSRVHLVWRREWDLQDIDYRXUDQGQRWWRYLQGLFDWHDULJKWĦQRUGR

DSSURDFKWKHH[HFXWLYHIRUUHOLHILQWKHH[HUFLVHRILWVGLVFUHWLRQDU\SRZHUV/RFDOUHPHGLHVGR

UHTXLUHGWRH[KDXVWVXFKUHPHGLHVZKLFKPD\UHVXOWLQDELQGLQJGHFLVLRQ+HLVQRWUHTXLUHGWR



LWJLYHVWKHSRVVLELOLW\RIDQHIIHFWLYHDQGVXIILFLHQWPHDQVRIUHGUHVVĦ

ĥWKHFUXFLDOTXHVWLRQLVQRWWKHRUGLQDU\RUH[WUDRUGLQDU\FKDUDFWHURIDOHJDOUHPHG\EXWZKHWKHU

DSSHDOWRWKDWFRXUW&RXUWVLQWKLVFRQQHFWLRQLQFOXGHERWKRUGLQDU\DQGVSHFLDOFRXUWVVLQFH

FRXUWKDVDGLVFUHWLRQWRJUDQWOHDYHWRDSSHDOWKHIRUHLJQQDWLRQDOPXVWVWLOODSSO\IRUOHDYHWR

DILQDOGHFLVLRQLQWKHPDWWHU(YHQLIWKHUHLVQRDSSHDODVRIULJKWWRDKLJKHUFRXUWEXWVXFKD

FLUFXPVWDQFHVRIWKHFDVHWRWKHKLJKHVWFRXUWVXFKDQDSSHDOPXVWEHEURXJKWLQRUGHUWRVHFXUH

PXQLFLSDOODZRIWKHUHVSRQGHQW6WDWH,IWKHPXQLFLSDOODZLQTXHVWLRQSHUPLWVDQDSSHDOLQWKH

WKDWWKHIRUHLJQQDWLRQDOPXVWH[KDXVWDOOWKHDYDLODEOHMXGLFLDOUHPHGLHVSURYLGHGIRULQWKH

WHUPVWKHPDLQNLQGRIOHJDOUHPHGLHVWKDWPXVWEHH[KDXVWHG



7KHFODLPDQW6WDWHPXVWWKHUHIRUHSURGXFHWKHHYLGHQFHDYDLODEOHWRLWWRVXSSRUW

'UDIWDUWLFOHGRHVQRWWDNHFRJQL]DQFHRIWKHĥ&DOYR&ODXVHĦDGHYLFHHPSOR\HG

,&-5HSRUWVSDWSDUD

1DPHGDIWHUDGLVWLQJXLVKHG$UJHQWLQHMXULVW&DUORV&DOYR  

'32ģ&RQQHOO,QWHUQDWLRQDO/DZYRO /RQGRQ6WHYHQVDQG6RQV S

$PEDWLHORV&ODLPDWS

815,$$YRO,,,DWS

6HHJHQHUDOO\'56KHD7KH&DOYR&ODXVH$3UREOHPRI,QWHU$PHULFDQDQG,QWHUQDWLRQDO/DZDQG
'LSORPDF\ 0LQQHDSROLV8QLYHUVLW\RI0LQQHVRWD3UHVV 















WKH6WDWHDQGQRWLWVQDWLRQDO'HVSLWHWKLVWKHĥ&DOYR&ODXVHĦZDVYLHZHGDVDUHJLRQDOFXVWRP

DOLHQKDVQRULJKWLQDFFRUGDQFHZLWKWKHUXOHLQ0DYURPPDWLVWRZDLYHDULJKWWKDWEHORQJVWR

VXFKDFODXVHKDVEHHQYLJRURXVO\GLVSXWHGE\FDSLWDOH[SRUWLQJ6WDWHVRQWKHJURXQGWKDWWKH

LQUHVSHFWRIGLVSXWHVDULVLQJRXWRIDFRQWUDFWHQWHUHGLQWRZLWKWKHKRVW6WDWH7KHYDOLGLW\RI

FRQILQHDQDOLHQWRORFDOUHPHGLHVE\FRPSHOOLQJKLPWRZDLYHUHFRXUVHWRLQWHUQDWLRQDOUHPHGLHV

PDLQO\E\/DWLQ$PHULFDQ6WDWHVLQWKHODWHQLQHWHHQWKFHQWXU\DQGHDUO\WZHQWLHWKFHQWXU\WR



RIWKHFODLPDWWKHPXQLFLSDOOHYHO

DIIRUGHGE\GLSORPDWLFSURWHFWLRQFDQQRWEHXVHGWRRYHUFRPHIDXOW\SUHSDUDWLRQRUSUHVHQWDWLRQ

WKHHVVHQFHRILWVFODLPLQWKHSURFHVVRIH[KDXVWLQJORFDOUHPHGLHV7KHLQWHUQDWLRQDOUHPHG\



PXQLFLSDOFRXUWVĦ

FODLPDQW*RYHUQPHQWīPXVWKDYHEHHQLQYHVWLJDWHGDQGDGMXGLFDWHGXSRQE\WKH

ĥDOOWKHFRQWHQWLRQVRIIDFWDQGSURSRVLWLRQVRIODZZKLFKDUHEURXJKWIRUZDUGE\WKH

7KLVWHVWLVSUHIHUDEOHWRWKHVWULFWHUWHVWHQXQFLDWHGLQWKH)LQQLVK6KLSV$UELWUDWLRQWKDW

DQGSURFHGXUHVDQGZLWKRXWVXFFHVVĦ

EHHQEURXJKWEHIRUHWKHFRPSHWHQWWULEXQDOVDQGSXUVXHGDVIDUDVSHUPLWWHGE\ORFDOODZ

ĥIRUDQLQWHUQDWLRQDOFODLPWREHDGPLVVLEOHLWLVVXIILFLHQWLIWKHHVVHQFHRIWKHFODLPKDV

&KDPEHURIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHVWDWHGWKDW

LQWHQGVWRUDLVHLQLQWHUQDWLRQDOSURFHHGLQJVLQWKHPXQLFLSDOSURFHHGLQJV,QWKH(/6,FDVHWKH



ORFDOUHPHGLHVKDYHEHHQH[KDXVWHGWKHIRUHLJQOLWLJDQWPXVWUDLVHWKHEDVLFDUJXPHQWVKH

7KHUHPHGLHVDYDLODEOHWRDQDOLHQWKDWPXVWEHH[KDXVWHGEHIRUHGLSORPDWLFSURWHFWLRQ

LQSURYLGLQJDQDEVROXWHUXOHJRYHUQLQJDOOVLWXDWLRQV3DUDJUDSKVHHNVWRGHVFULEHLQEURDG



FDQEHH[HUFLVHGZLOOLQHYLWDEO\YDU\IURP6WDWHWR6WDWH1RFRGLILFDWLRQFDQWKHUHIRUHVXFFHHG
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QDWLRQDOVĦDVDUHVXOWRIWKH8QLWHG6WDWHVģIDLOXUHWRJUDQWFRQVXODUDFFHVVWRLWVQDWLRQDOVXQGHU

LQWHUQDWLRQDOO\ZURQJIXODFW VXFKDVGHQLDORIMXVWLFH RUZKHUHWKHLQMXU\WRWKHDOLHQZDV

,QSUDFWLFHLWLVGLIILFXOWWRGHFLGHZKHWKHUWKHFODLPLVĥGLUHFWĦRUĥLQGLUHFWĦZKHUHLWLV

QDWLRQDOVRIWKH6WDWH0DQ\GLVSXWHVEHIRUHWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHKDYHSUHVHQWHGWKH

ĥPL[HGĦLQWKHVHQVHWKDWLWFRQWDLQVHOHPHQWVRIERWKLQMXU\WRWKH6WDWHDQGLQMXU\WRWKH

 

WKH6WDWHKDVDGLVWLQFWUHDVRQRILWVRZQIRUEULQJLQJDQLQWHUQDWLRQDOFODLP



&DVHFRQFHUQLQJ 8QLWHG6WDWHV'LSORPDWLFDQG&RQVXODU6WDIILQ7HKUDQ 8QLWHG6WDWHVRI$PHULFDY,UDQ 
-XGJPHQW,&-5HSRUWV S



6HHJHQHUDOO\RQWKLVVXEMHFW&)$PHUDVLQJKH/RFDO5HPHGLHVLQ,QWHUQDWLRQDO/DZ RSFLWSS



6HHSDUDJUDSK  RIFRPPHQWDU\WRGUDIWDUWLFOH



1RUWK$PHULFDQ'UHGJLQJ&RPSDQ\ 86$Y0H[LFR 815,$$YRO,9S





,&-5HSRUWVSDWSSDUD6HHDOVRWKH,QWHUKDQGHOFDVH,&-5HSRUWVDWS

,&-5HSRUWV SSDUD




&DVHFRQFHUQLQJWKH$UUHVW:DUUDQWRI$SULO 'HPRFUDWLF5HSXEOLFRI&RQJRY%HOJLXP -XGJPHQW
,&-5HSRUWV SDWSSDUD

IRUWKHLQMXU\WRWKHQDWLRQDO7KHSULQFLSDOIDFWRUVWREHFRQVLGHUHGLQPDNLQJWKLVDVVHVVPHQW

LQIDYRXURIDGLUHFWRUDQLQGLUHFWFODLPRUZKHWKHUWKHFODLPZRXOGQRWKDYHEHHQEURXJKWEXW



WHVWVDVIDFWRUVWKDWPXVWEHFRQVLGHUHGLQGHFLGLQJZKHWKHUWKHFODLPLVSUHSRQGHUDQWO\ZHLJKWHG

KHOGWKDWWKHFODLPZDVQRWEURXJKWZLWKLQWKHFRQWH[WRIWKHSURWHFWLRQRIDQDWLRQDOVRLWZDV

2WKHUĥWHVWVĦLQYRNHGWRHVWDEOLVKZKHWKHUWKHFODLPLVGLUHFWRULQGLUHFWDUHQRWVRPXFK

 

'HPRFUDWLF5HSXEOLFRIWKH&RQJR '5& DQGLWVQDWLRQDO WKH)RUHLJQ0LQLVWHU EXWWKH&RXUW

SURYLGHGIRULQSDUDJUDSKWKDWRISUHSRQGHUDQFH

KDYHEHHQEURXJKWEXWIRUWKHLQMXU\WRWKHQDWLRQDO,QWKHVHFLUFXPVWDQFHVRQHWHVWRQO\LV

SUHSRQGHUDQWO\EDVHGRQLQMXU\WRDQDWLRQDOWKLVLVHYLGHQFHRIWKHIDFWWKDWWKHFODLPZRXOGQRW

KRZHYHUOLWWOHWRGLVWLQJXLVKWKHSUHSRQGHUDQFHWHVWIURPWKHĥEXWIRUĦWHVW,IDFODLPLV

QHJDWLYHO\WKHFODLPLVDQLQGLUHFWRQHDQGORFDOUHPHGLHVPXVWEHH[KDXVWHG7KHUHLV

EURXJKWZHUHLWQRWIRUWKHFODLPRQEHKDOIRIWKHLQMXUHGQDWLRQDO,IWKLVTXHVWLRQLVDQVZHUHG

ZKHWKHUWKHFODLPFRPSULVLQJHOHPHQWVRIERWKGLUHFWDQGLQGLUHFWLQMXU\ZRXOGKDYHEHHQ

&ORVHO\UHODWHGWRWKHSUHSRQGHUDQFHWHVWLVWKHVLQHTXDQRQRUĥEXWIRUĦWHVWZKLFKDVNV

UHPHGLHV,QWKH$UUHVW:DUUDQWRI$XJXVWFDVHWKHUHZDVDGLUHFWLQMXU\WRWKH

WKDWWKHFODLPZDVSUHSRQGHUDQWO\LQGLUHFWDQGWKDW,QWHUKDQGHOKDGIDLOHGWRH[KDXVWORFDO

WKHFODLPDVDGLUHFWYLRODWLRQRILQWHUQDWLRQDOODZDQGLQWKH,QWHUKDQGHOFDVHWKH&RXUWIRXQG

ZURQJUHVXOWLQJIURPDQLQMXU\WRDQDWLRQDOFRUSRUDWLRQ,QWKH+RVWDJHVFDVHWKH&RXUWWUHDWHG

6ZLW]HUODQGUHODWLQJWRDGLUHFWZURQJWRLWVHOIDULVLQJRXWRIEUHDFKRIDWUHDW\DQGWRDQLQGLUHFW

GLSORPDWVDQGFRQVXOV KHOGKRVWDJHDQGLQWKH,QWHUKDQGHOFDVHWKHUHZHUHFODLPVEURXJKWE\

GLSORPDWVDQGFRQVXOVEXWDWWKHVDPHWLPHWKHUHZDVLQMXU\WRWKHSHUVRQRIWKHQDWLRQDOV

RIWKH,VODPLF5HSXEOLFRI,UDQRIWKHGXW\LWRZHGWRWKH8QLWHG6WDWHVRI$PHULFDWRSURWHFWLWV

SKHQRPHQRQRIWKHPL[HGFODLP,QWKH+RVWDJHVFDVHWKHUHZDVDGLUHFWYLRODWLRQRQWKHSDUW

FRUSRUDWLRQV@Ħ

FODLPDVDZKROHLVWKHDOOHJHGGDPDJHWR5D\WKHRQDQG0DFKOHWW>8QLWHG6WDWHV

ĥWKH&KDPEHUKDVQRGRXEWWKDWWKHPDWWHUZKLFKFRORXUVDQGSHUYDGHVWKH8QLWHG6WDWHV

WKHUHIRUHXQQHFHVVDU\WRH[KDXVWORFDOUHPHGLHVKROGLQJWKDW



DSSO\ZKHUHWKHFODLPDQW6WDWHLVGLUHFWO\LQMXUHGE\WKHZURQJIXODFWRIDQRWKHU6WDWHDVKHUH

,QWKH(/6,FDVHD&KDPEHURIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHUHMHFWHGWKHDUJXPHQWRIWKH
8QLWHG6WDWHVWKDWSDUWRILWVFODLPZDVSUHPLVHGRQWKHYLRODWLRQRIDWUHDW\DQGWKDWLWZDV

3DUDJUDSKSURYLGHVWKDWWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOHDSSOLHVRQO\WRFDVHVLQ

,QWKHFDVHRIDPL[HGFODLPLWLVLQFXPEHQWXSRQWKHWULEXQDOWRH[DPLQHWKHGLIIHUHQW

HOHPHQWVRIWKHFODLPDQGWRGHFLGHZKHWKHUWKHGLUHFWRUWKHLQGLUHFWHOHPHQWLVSUHSRQGHUDQW

 

ĥLQWHUGHSHQGHQFHRIWKHULJKWVRIWKH6WDWHDQGLQGLYLGXDOULJKWVĦ

ZKLFKWKHFODLPDQW6WDWHKDVEHHQLQMXUHGĥLQGLUHFWO\ĦWKDWLVWKURXJKLWVQDWLRQDO,WGRHVQRW



LQGLYLGXDOSURWHFWHGDQGQRWWKRVHRIWKHSURWHFWLQJ6WDWH

DFFHSWVWKDWWKHULJKWSURWHFWHGZLWKLQWKHIUDPHZRUNRIGLSORPDWLFSURWHFWLRQDUHWKRVHRIWKH

ĥ&DOYR&ODXVHĦLQUHVSHFWRIJHQHUDOLQWHUQDWLRQDOODZDUHFHUWDLQO\OHVVFRQYLQFLQJLIRQH

RIGLUHFWFRQFHUQWRWKH6WDWHRIQDWLRQDOLW\RIWKHDOLHQ

DUWLFOH  RIWKH&RQYHQWLRQ7KH&RXUWXSKHOGWKLVDUJXPHQWEHFDXVHRIWKH

&RQYHQWLRQRQ&RQVXODU5HODWLRQVDUJXLQJWKDWLWKDGĥLWVHOIVXIIHUHGGLUHFWO\DQGWKURXJKLWV

UHFRXUVHWRLQWHUQDWLRQDOSURWHFWLRQLQUHVSHFWRIDQDFWLRQE\WKHKRVW6WDWHFRQVWLWXWLQJDQ

7KHREMHFWLRQWRWKHYDOLGLW\RIWKH

SURWHFWLWVQDWLRQDOVRQGHDWKURZLQWKH8QLWHG6WDWHVWKURXJKWKHPHGLXPRIWKH9LHQQD

GLIILFXOWWRUHFRQFLOHZLWKLQWHUQDWLRQDOODZLILWLVWREHLQWHUSUHWHGDVDFRPSOHWHZDLYHURI



QRWQHFHVVDU\IRUWKH'5&WRH[KDXVWORFDOUHPHGLHV,QWKH$YHQDFDVH0H[LFRVRXJKWWR

LQ/DWLQ$PHULFDDQGIRUPHGSDUWRIWKHQDWLRQDOLGHQWLW\RIPDQ\6WDWHV7KHĥ&DOYR&ODXVHĦLV
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GLSORPDWLFRIILFLDO



RU6WDWHSURSHUW\



WKH

3DUDJUDSKPDNHVLWFOHDUWKDWORFDOUHPHGLHVDUHWREHH[KDXVWHGQRWRQO\LQUHVSHFW

'UDIWDUWLFOHUHTXLUHVWKDWWKHLQMXUHGSHUVRQPXVWKLPVHOIKDYHH[KDXVWHGDOOORFDO

UHPHGLHV7KLVGRHVQRWSUHFOXGHWKHSRVVLELOLW\WKDWWKHH[KDXVWLRQRIORFDOUHPHGLHVPD\UHVXOW

 

XQODZIXOWUHDWPHQWRIDQDWLRQDO

DOOHJHGWRKDYHEHHQYLRODWHGE\WKHUHVSRQGHQW6WDWHLQWKHFRXUVHRIRULQFLGHQWDOWRLWV

WKH\KDYHVRXJKWDGHFODUDWRU\MXGJPHQWUHODWLQJWRWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRIDWUHDW\

H[KDXVWHGWKHUHDUHFDVHVLQZKLFK6WDWHVKDYHEHHQUHTXLUHGWRH[KDXVWORFDOUHPHGLHVZKHUH

GHFLVLRQRQWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRIDWUHDW\WKHUHLVQRQHHGIRUORFDOUHPHGLHVWREH

WKDWZKHUHD6WDWHPDNHVQRFODLPIRUGDPDJHVIRUDQLQMXUHGQDWLRQDOEXWVLPSO\UHTXHVWVD

SUHSRQGHUDQWO\RQWKHEDVLVRIDQLQMXU\WRDQDWLRQDO$OWKRXJKWKHUHLVVXSSRUWIRUWKHYLHZ

RIDQLQWHUQDWLRQDOFODLPEXWDOVRLQUHVSHFWRIDUHTXHVWIRUDGHFODUDWRU\MXGJPHQWEURXJKW

 

DVDSULYDWHLQGLYLGXDOWKHFODLPZLOOEHLQGLUHFW

FODLPZLOOQRUPDOO\EHGLUHFWDQGZKHUHWKH6WDWHVHHNVPRQHWDU\UHOLHIRQEHKDOIRILWVQDWLRQDO

VXEMHFWRIWKHGLVSXWHLVD*RYHUQPHQWRIILFLDO



DUHWKHVXEMHFWRIWKHGLVSXWHWKHQDWXUHRIWKHFODLPDQGWKHUHPHG\FODLPHG7KXVZKHUHWKH

+RVWDJHVFDVH,&-5HSRUWVS

$UUHVW:DUUDQWRI$XJXVW ,&-5HSRUWV SSDUD



6HH(/6,FDVHDWSDUD



6HH7KH,QWHUKDQGHODWSS(/6,FDVHDWS



&DVHFRQFHUQLQJWKH$LU6HUYLFHV$JUHHPHQWRI0DUFKEHWZHHQWKH8QLWHG6WDWHVRI$PHULFDDQG
)UDQFHGHFLVLRQRI'HFHPEHU815,$$YRO;9,,,S$SSOLFDELOLW\RIWKH2EOLJDWLRQWR$UELWUDWH
XQGHU6HFWLRQRIWKH8QLWHG1DWLRQV+HDGTXDUWHUV$JUHHPHQWRI-XQH$GYLVRU\2SLQLRQ
,&-5HSRUWVSDWSSDUD



7KH&RUIX&KDQQHOFDVH 8QLWHG.LQJGRPY$OEDQLD 0HULWV,&-5HSRUWV S







/RFDOUHPHGLHVGRQRWQHHGWREHH[KDXVWHGZKHUH

([FHSWLRQVWRWKHORFDOUHPHGLHVUXOH

$UWLFOH


D
7KHUHDUHQRUHDVRQDEO\DYDLODEOHORFDOUHPHGLHVWRSURYLGHHIIHFWLYH
UHGUHVVRUWKHORFDOUHPHGLHVSURYLGHQRUHDVRQDEOHSRVVLELOLW\RIVXFKUHGUHVV



WKHUHVSRQGHQW6WDWH

IURPWKHIDFWWKDWDQRWKHUSHUVRQKDVVXEPLWWHGWKHVXEVWDQFHRIWKHVDPHFODLPEHIRUHDFRXUWRI
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7KHLQMXUHGSHUVRQLVPDQLIHVWO\SUHFOXGHGIURPSXUVXLQJORFDOUHPHGLHV

'UDIWDUWLFOHGHDOVZLWKWKHH[FHSWLRQVWRWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOH

&RPPHQWDU\

3DUDJUDSK D GHDOVZLWKWKHH[FHSWLRQWRWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOHVRPHWLPHV

7KHĥREYLRXVIXWLOLW\ĦWHVWH[SRXQGHGE\$UELWUDWRU%DJJHLQWKH)LQQLVK6KLSV



$UELWUDWLRQVHWVWRRKLJKDWKUHVKROG2QWKHRWKHUKDQGWKHWHVWRIĥQRUHDVRQDEOHSURVSHFWRI



$OOWKUHHRIWKHVHRSWLRQVHQMR\VRPHVXSSRUWDPRQJWKHDXWKRULWLHV

WKHORFDOUHPHGLHVSURYLGHQRUHDVRQDEOHSRVVLELOLW\RIHIIHFWLYHUHGUHVV

WKHORFDOUHPHGLHVRIIHUQRUHDVRQDEOHSURVSHFWRIVXFFHVV

LL 
LLL 

WKHORFDOUHPHGLHVDUHREYLRXVO\IXWLOH

L

QHHGQRWEHH[KDXVWHGEHFDXVHRIIDLOXUHVLQWKHDGPLQLVWUDWLRQRIMXVWLFH

FRQVLGHUDWLRQIRUWKHIRUPXODWLRQRIDUXOHGHVFULELQJWKHFLUFXPVWDQFHVLQZKLFKORFDOUHPHGLHV

GHVFULEHGLQEURDGWHUPVDVWKHĥIXWLOLW\ĦRUĥLQHIIHFWLYHQHVVĦH[FHSWLRQ7KUHHRSWLRQVUHTXLUH



3DUDJUDSK D 

ZDLYHGFRPSOLDQFHZLWKWKHORFDOUHPHGLHVUXOH

3DUDJUDSK H GHDOVZLWKDGLIIHUHQWVLWXDWLRQWKDWZKLFKDULVHVZKHUHWKHUHVSRQGHQW6WDWHKDV

IRUWKHEULQJLQJRIDFODLPDUHFOHDUH[FHSWLRQVWRWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOH

XQUHDVRQDEOHWKDWDQLQMXUHGDOLHQVKRXOGEHUHTXLUHGWRH[KDXVWORFDOUHPHGLHVDVDSUHFRQGLWLRQ

UHGUHVVDQGSDUDJUDSKV F WR G ZKLFKGHDOZLWKFLUFXPVWDQFHVZKLFKPDNHLWXQIDLURU

3DUDJUDSKV D WR E ZKLFKFRYHUFLUFXPVWDQFHVLQZKLFKORFDOFRXUWVRIIHUQRSURVSHFWRI



G

H
7KH6WDWHDOOHJHGWREHUHVSRQVLEOHKDVZDLYHGWKHUHTXLUHPHQWWKDWORFDO
UHPHGLHVEHH[KDXVWHG

RU


F
7KHUHZDVQRUHOHYDQWFRQQHFWLRQEHWZHHQWKHLQMXUHGSHUVRQDQGWKH6WDWH
DOOHJHGWREHUHVSRQVLEOHDWWKHGDWHRILQMXU\


E
7KHUHLVXQGXHGHOD\LQWKHUHPHGLDOSURFHVVZKLFKLVDWWULEXWDEOHWRWKH
6WDWHDOOHJHGWREHUHVSRQVLEOH

UHVSRQGHQW6WDWHGRHVQRWKDYHDQDGHTXDWHV\VWHPRIMXGLFLDOSURWHFWLRQ

KHSURYHWKDWLQWKHFLUFXPVWDQFHVRIWKHFDVHDQGKDYLQJUHJDUGWRWKHOHJDOV\VWHPRIWKH

TXHVWLRQWKHQDWLRQDOOHJLVODWLRQMXVWLI\LQJWKHDFWVRIZKLFKWKHDOLHQFRPSODLQVZLOOQRWEH

UHPHGLHVQHHGQRWEHH[KDXVWHGZKHUHWKHORFDOFRXUWKDVQRMXULVGLFWLRQRYHUWKHGLVSXWHLQ

UHGUHVV,QWKLVIRUPWKHWHVWLVVXSSRUWHGE\MXGLFLDOGHFLVLRQVZKLFKKDYHKHOGWKDWORFDO

SURYLGHHIIHFWLYHUHGUHVVRUWKDWWKHORFDOUHPHGLHVSURYLGHQRUHDVRQDEOHSRVVLELOLW\RIVXFK

SDUDJUDSK D LVH[SDQGHGWRUHTXLUHWKDWWKHUHDUHQRĥUHDVRQDEO\DYDLODEOHORFDOUHPHGLHVĦWR

FRQVLGHUHGDVDFRPSRQHQWRIWKLVUXOHE\FRXUWVDQGZULWHUV)RUWKLVUHDVRQWKHWHVWLQ

LQLWVDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRU,QWHUQDWLRQDOO\:URQJIXO$FWVDQGLVVRPHWLPHV

WRLQFOXGHWKHHOHPHQWRIDYDLODELOLW\RIORFDOUHPHGLHVZKLFKZDVHQGRUVHGE\WKH&RPPLVVLRQ

1RUZHJLDQ/RDQVFDVHDQGLVVXSSRUWHGE\WKHZULWLQJVRIMXULVWV7KHWHVWKRZHYHUIDLOV

UHPHGLHV7KLVWHVWKDVLWVRULJLQLQDVHSDUDWHRSLQLRQRI6LU+HUVFK/DXWHUSDFKWLQWKH

&DVHRIFHUWDLQ1RUZHJLDQ/RDQV )UDQFHY1RUZD\ -XGJPHQW,&-5HSRUWV DWS

&)$PHUDVLQJKH/RFDO5HPHGLHVLQ,QWHUQDWLRQDO/DZ RSFLWSS



3DQHYH]\V6DOGXWLVNLV5DLOZD\FDVHDWS$UELWUDWLRQXQGHU$UWLFOHRIWKH7UHDW\RI1HXLOO\UHSRUWHGLQ
$-,/YRO  SDWS&ODLPVRI5*HOEWUXQNDQGĥ6DOYDGRU&RPPHUFLDO&RĦHWDO815,$$
YRO;9SDWSSĥ7KH/RWWLH0D\Ħ,QFLGHQW$UELWUDWLRQEHWZHHQ+RQGXUDVDQGWKH8QLWHG.LQJGRP
RI$SULO815,$$YRO;9SDWS-XGJH/DXWHUSDFKWģVVHSDUDWHRSLQLRQLQWKH1RUZHJLDQ/RDQV
FDVH,&-5HSRUWVDWSS)LQQLVK6KLSV$UELWUDWLRQ815,$$YRO,,,S





,Q/RHZHQ*URXS,QFY86$WKHWULEXQDOVWDWHGWKDWWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOHREOLJHVWKHLQMXUHG
SHUVRQĥWRH[KDXVWUHPHGLHVZKLFKDUHHIIHFWLYHDQGDGHTXDWHDQGDUHUHDVRQDEO\DYDLODEOHĦWRKLP DWSDUD 



$UWLFOHUHTXLUHVORFDOUHPHGLHVWREHĥDYDLODEOHDQGHIIHFWLYHĦ



*)LW]PDXULFHĥ+HUVFK/DXWHUSDFKW7KH6FKRODUD-XGJHĦ%<%,/YRO  SDWSS
0+HUGHJHQĥ'LSORPDWLVFKHU6FKXW]XQGGLH(UVFK·SIXQJYRQ5HFKWVEHKHOIHQĦLQ*5HVVDQG76WHLQ
'HUGLSORPDWLVFKH6FKXW]LP9·ONHUXQG(XURSDUHFKW$NWXHOOH3UREOHPHXQG(QWZLFNOXQJVWHQGHQ]HQ  
SDW3






5HWLPDJ6$Y)HGHUDO5HSXEOLFRI*HUPDQ\$SSOLFDWLRQ1R<HDUERRNRIWKH(XURSHDQ
&RQYHQWLRQRQ+XPDQ5LJKWVYROSDWS;<DQG=Y8.$SSOLFDWLRQ1RV
(XURSHDQ&RPPLVVLRQRI+XPDQ5LJKWV'HFLVLRQVDQG5HSRUWVYROSDWS6HHWRRWKHFRPPHQWDU\WR
DUWRIWKHGUDIWDUWLFOHVRQ6WDWH5HVSRQVLELOLW\DGRSWHGE\WKH&RPPLVVLRQRQILUVWUHDGLQJ<HDUERRNī
YRO,, 3DUW7ZR SDUD

7KDWWKHUHTXLUHPHQWRIH[KDXVWLRQRIORFDOUHPHGLHVPD\EHGLVSHQVHGZLWKLQFDVHVLQ



)LQQLVK6KLSV$UELWUDWLRQDWS$PEDWLHORV&ODLPDWSS



0XVKLNLZDERDQGRWKHUVY%DUD\DJZL]D$SULO,/5YROSDW'XULQJWKHPLOLWDU\
GLFWDWRUVKLSLQ&KLOHWKH,QWHU$PHULFDQ&RPPLVVLRQRQ+XPDQ5LJKWVUHVROYHGWKDWWKHLUUHJXODULWLHVLQKHUHQWLQ
OHJDOSURFHHGLQJVXQGHUPLOLWDU\MXVWLFHREYLDWHGWKHQHHGWRH[KDXVWORFDOUHPHGLHVUHVROXWLRQDFDVH
$QQ5HS,QW$P&RP+5




)LQQLVK6KLSV$UELWUDWLRQDWSS9ªODVTXH]5RGU®JXH]FDVH<D÷FLDQG6DUJLQY7XUNH\ -XGJPHQW
RI-XQH(XURSHDQ&RXUWRI+XPDQ5LJKWV5HSRUWVDQG'HFLVLRQV1RSDWSSDUD+RUQVE\
Y*UHHFH-XGJPHQWRI0DUFK(XURSHDQ&RXUWRI+XPDQ5LJKWV5HSRUWVDQG'HFLVLRQV1R
SDWSSDUD

3DQHYH]\V6DOGXWLVNLV5DLOZD\FDVHDWS66ĥ/LVPDQĦ 815,$$YRO,,, SDWS
66ĥ6HJXUDQFDĦ815,$$YRO,,,SDWS)LQQLVK6KLSV$UELWUDWLRQDWS;Y)HGHUDO
5HSXEOLFRI*HUPDQ\<HDUERRNRIWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWVYRO,S;Y)HGHUDO
5HSXEOLFRI*HUPDQ\ <HDUERRNRIWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWVYROSDWS;Y$XVWULD
<HDUERRNRIWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWVYROSDWS




5REHUW(%URZQ&ODLPRI1RYHPEHU815,$$YRO9,S9ªODVTXH]5RGU®JXH]FDVH
,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWV6HULHV&1RSDUDVSDWSS


$UELWUDWLRQXQGHU$UWLFOHRIWKH7UHDW\RI1HXLOO\$-,/YRO  S6HHDOVR$IIDLUHGHV)RU«WV
GX5KRGRSH&HQWUDO )RQG 815,$$YRO,,,S$PEDWLHORVFODLP815,$$YRO;,,S
,QWHUKDQGHOFDVH,&-5HSRUWVDWS

ZKLFKWKHUHVSRQGHQW6WDWHLVUHVSRQVLEOHIRUDQXQUHDVRQDEOHGHOD\LQDOORZLQJDORFDOUHPHG\



3DUDJUDSK E 

RQWKHDVVXPSWLRQWKDWWKHFODLPLVPHULWRULRXV

TXHVWLRQZKHWKHUORFDOUHPHGLHVKDYHEHHQH[KDXVWHG7KHGHFLVLRQRQWKLVPDWWHUPXVWEHPDGH

EHGHFLGHGE\WKHFRPSHWHQWLQWHUQDWLRQDOWULEXQDOFKDUJHGZLWKWKHWDVNRIH[DPLQLQJWKH

GHWHUPLQHGLQWKHFRQWH[WRIWKHORFDOODZDQGWKHSUHYDLOLQJFLUFXPVWDQFHV7KLVLVDTXHVWLRQWR

V\VWHPRIWKHUHVSRQGHQW6WDWHLVUHDVRQDEO\FDSDEOHRISURYLGLQJHIIHFWLYHUHOLHI7KLVPXVWEH

7KHWHVWLVQRWZKHWKHUDVXFFHVVIXORXWFRPHLVOLNHO\RUSRVVLEOHEXWZKHWKHUWKHPXQLFLSDO

SHUVRQWRVKRZWKDWWKHSRVVLELOLW\RIVXFFHVVLVORZRUWKDWIXUWKHUDSSHDOVDUHGLIILFXOWRUFRVWO\

,QRUGHUWRPHHWWKHUHTXLUHPHQWVRISDUDJUDSK D LWLVQRWVXIILFLHQWIRUWKHLQMXUHG

KDYHWKHFRPSHWHQFHWRJUDQWDVDSSURSULDWHDQGDGHTXDWHUHPHG\WRWKHDOLHQRUWKH

RIĥREYLRXVIXWLOLW\ĦEXWQHYHUWKHOHVVLPSRVHVDKHDY\EXUGHQRQWKHFODLPDQWE\UHTXLULQJWKDW



FRQVLVWHQWDQGZHOOHVWDEOLVKHGOLQHRISUHFHGHQWVDGYHUVHWRWKHDOLHQWKHORFDOFRXUWVGRQRW

JHQHURXVWRWKHFODLPDQW7KLVOHDYHVWKHWKLUGRSWLRQZKLFKDYRLGVWKHVWULQJHQWODQJXDJH

UHVSRQGHQW6WDWHWKHUHLVQRUHDVRQDEOHSRVVLELOLW\RIHIIHFWLYHUHGUHVVRIIHUHGE\WKHORFDO

UHYLHZHGE\ORFDOFRXUWVWKHORFDOFRXUWVDUHQRWRULRXVO\ODFNLQJLQLQGHSHQGHQFHWKHUHLVD

VXFFHVVĦDFFHSWHGE\WKH(XURSHDQ&RPPLVVLRQRI+XPDQ5LJKWVLQVHYHUDOGHFLVLRQVLVWRR
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3DUDJUDSK E PDNHVLWFOHDUWKDWWKHGHOD\LQWKHUHPHGLDOSURFHVVLVDWWULEXWDEOHWRWKH

7KHH[FHSWLRQWRWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOHFRQWDLQHGLQGUDIWDUWLFOH





,ELGDWS 

(O2UR0LQLQJDQG5DLOZD\&RPSDQ\ /LPLWHG  *UHDW%ULWDLQY8QLWHG0H[LFDQ6WDWHV GHFLVLRQ1R
RI-XQH815,$$YRO9SDWS6HHDOVR&DVHFRQFHUQLQJWKH $GPLQLVWUDWLRQRIWKH3ULQFHYRQ
3OHVV 3UHOLPLQDU\REMHFWLRQV3&,-6HULHV$%1R S



,QWHUQDWLRQDO&RYHQDQWRQ&LYLODQG3ROLWLFDO5LJKWV8QLWHG1DWLRQV7UHDW\6HULHVYROS
DUWLFOH   F $PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV DUWLFOH   F :HLQEHUJHUY8UXJXD\
&RPPXQLFDWLRQ+XPDQ5LJKWV&RPPLWWHH6HOHFWHG'HFLVLRQVYROSDWS/DV3DOPHUDV
$PHULFDQ&RXUWRI+XPDQ5LJKWV6HULHV&'HFLVLRQVDQG-XGJPHQWV 1RSDUD )HEUXDU\ 
(UGR÷DQY7XUNH\$SSOLFDWLRQ1R1R$(XURSHDQ &RPPLVVLRQRI+XPDQ 5LJKWV  'HFLVLRQV
DQG5HSRUWVS DWS 



6HHWKHGLVFXVVLRQRIHDUO\FRGLILFDWLRQVDWWHPSWVE\)9*DUFLD$PDGRULQ)LUVW5HSRUW<HDUERRN ī
YRO,,SDWDUW  RI'UDIW&RQYHQWLRQRQWKH,QWHUQDWLRQDO5HVSRQVLELOLW\RI6WDWHVIRU
,QMXULHVWR$OLHQVSUHSDUHGE\WKH+DUYDUG5HVHDUFKRQ,QWHUQDWLRQDO/DZUHSURGXFHGLQ$-,/YRO  
SDWS



H[KDXVWORFDOUHPHGLHV)RULQVWDQFHHYHQZKHUHHIIHFWLYHORFDOUHPHGLHVH[LVWLWZRXOGEH

HIIHFWLYHUHGUHVVEXWLWZRXOGEHXQUHDVRQDEOHRUFDXVHJUHDWKDUGVKLSWRWKHLQMXUHGDOLHQWR

VLWXDWLRQVZKHUHORFDOUHPHGLHVDUHDYDLODEOHDQGPLJKWRIIHUWKHUHDVRQDEOHSRVVLELOLW\RI

UHDVRQDEO\DYDLODEOHRUĥSURYLGHQRUHDVRQDEOHSRVVLELOLW\RIHIIHFWLYHUHGUHVVĦGRHVQRWFRYHU

SDUDJUDSK D WRWKHHIIHFWWKDWORFDOUHPHGLHVGRQRWQHHGWREHH[KDXVWHGZKHUHWKH\DUHQRW



3DUDJUDSK F 

UHPHGLHVDUHLQYRNHGDQGLPSOHPHQWHGDQGWKURXJKZKLFKORFDOUHPHGLHVDUHFKDQQHOOHG

SUHIHUUHGWRWKDWRIĥORFDOUHPHGLHVĦDVLWLVPHDQWWRFRYHUWKHHQWLUHSURFHVVE\ZKLFKORFDO

6WDWHDOOHJHGWREHUHVSRQVLEOHIRUDQLQMXU\WRDQDOLHQ7KHSKUDVHĥUHPHGLDOSURFHVVĦLV



WKRURXJKH[DPLQDWLRQRIWKHFDVHLQRWKHUZRUGVXSRQWKHPDJQLWXGHRIWKHODWWHUĦ

1HLWKHUMXGLFLDODXWKRULW\QRU6WDWHSUDFWLFHSURYLGHFOHDUJXLGDQFHRQWKHH[LVWHQFHRI


6HH$PHUDVLQJKH/RFDO5HPHGLHVLQ,QWHUQDWLRQDO/DZS70HURQĥ7KH,QFLGHQFHRIWKH5XOHRI
([KDXVWLRQRI/RFDO5HPHGLHVĦ%<%,/YRO SDWS

VXFKDQH[FHSWLRQWRWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOH:KLOHWKHUHDUHWHQWDWLYHGLFWDLQ



UHVSRQGHQW6WDWHWKDWKHZRXOGEHH[SHFWHGWRH[KDXVWORFDOUHPHGLHV

6WDWH,WLVRQO\ZKHUHWKHDOLHQKDVVXEMHFWHGKLPVHOIYROXQWDULO\WRWKHMXULVGLFWLRQRIWKH

DYROXQWDU\OLQNRUWHUULWRULDOFRQQHFWLRQUXOHLVWKHDVVXPSWLRQRIULVNE\WKHDOLHQLQDIRUHLJQ



%XOJDULDVKRWGRZQDQ(O$OIOLJKWWKDWKDGDFFLGHQWDOO\HQWHUHGLWVDLUVSDFH 7KHEDVLVIRUVXFK

WKDWKDVDFFLGHQWDOO\VWUD\HGLQWRD6WDWHģVDLUVSDFH DVLOOXVWUDWHGE\WKH$HULDO,QFLGHQWLQZKLFK

UDGLRDFWLYHIDOORXWDVIDUDZD\DV-DSDQDQG6FDQGLQDYLD DQGWKHVKRRWLQJGRZQRIDQDLUFUDIW

WKHH[SORVLRQDWWKH&KHUQRE\OQXFOHDUSODQWQHDU.LHYLQWKH8NUDLQHLQZKLFKFDXVHG

WHUULWRU\([DPSOHVRIWKLVDUHDIIRUGHGE\WUDQVERXQGDU\HQYLURQPHQWDOKDUP IRUH[DPSOH

VRPHDFWZLWKLQLWVWHUULWRU\LQFLUFXPVWDQFHVLQZKLFKWKHLQGLYLGXDOKDVQRFRQQHFWLRQZLWKWKH

ZURQJDQLQGLYLGXDOPD\WRGD\EHLQMXUHGE\WKHDFWRIDIRUHLJQ6WDWHRXWVLGHLWVWHUULWRU\RUE\

REOLJHGWRDFFHSWWKHORFDOODZDVKHILQGVLWLQFOXGLQJWKHPHDQVDIIRUGHGIRUWKHUHGUHVVRI

UHPHGLHVLQDFFRUGDQFHZLWKWKHSKLORVRSK\WKDWWKHQDWLRQDOJRLQJDEURDGVKRXOGQRUPDOO\EH

6WDWHZDVLQMXUHGE\WKHDFWLRQRIWKDW6WDWHDQGFRXOGWKHUHIRUHEHH[SHFWHGWRH[KDXVWORFDO

FKDUDFWHUL]HGE\VLWXDWLRQVLQZKLFKDIRUHLJQQDWLRQDOUHVLGHQWDQGGRLQJEXVLQHVVLQDIRUHLJQ

PDMRUFKDQJHVLQUHFHQWWLPHV:KHUHDVWKHHDUO\KLVWRU\RIGLSORPDWLFSURWHFWLRQZDV

PDLQWDLQWKDWWKHQDWXUHRIGLSORPDWLFSURWHFWLRQDQGWKHORFDOUHPHGLHVUXOHKDVXQGHUJRQH

RISURSHUW\RUDFRQWUDFWXDOUHODWLRQVKLSZLWKWKHUHVSRQGHQW6WDWH3URSRQHQWVRIWKLVYLHZ

LQGLYLGXDODQGWKHUHVSRQGHQW6WDWHVXFKDVYROXQWDU\SK\VLFDOSUHVHQFHUHVLGHQFHRZQHUVKLS

H[KDXVWLRQRIORFDOUHPHGLHVKDVEHHQUHTXLUHGWKHUHKDVEHHQVRPHOLQNEHWZHHQWKHLQMXUHG

FLUFXPVWDQFHVIRUHPRVWDPRQJVWWKHPXSRQWKHYROXPHRIWKHZRUNLQYROYHGE\D




7KHUHLVVXSSRUWLQWKHOLWHUDWXUHIRUWKHSURSRVLWLRQWKDWLQDOOFDVHVLQZKLFKWKH

YROXQWDU\OLQNRUWHUULWRULDOFRQQHFWLRQEHWZHHQWKHLQMXUHGLQGLYLGXDODQGWKHUHVSRQGHQW6WDWH

DWULEXQDOPD\EHH[SHFWHGWRUHQGHUMXGJPHQW7KLVZLOOGHSHQGXSRQVHYHUDO

ĥ7KH&RPPLVVLRQZLOOQRWDWWHPSWWROD\GRZQZLWKSUHFLVLRQMXVWZLWKLQZKDWSHULRG

LWKDVEHHQVXJJHVWHGWKDWORFDOUHPHGLHVQHHGQRWEHH[KDXVWHGEHFDXVHRIWKHDEVHQFHRID

0H[LFDQ&ODLPV&RPPLVVLRQVWDWHGLQWKH(O2UR0LQLQJFDVH

SURSHUW\KDVVXIIHUHGHQYLURQPHQWDOKDUPFDXVHGE\SROOXWLRQUDGLRDFWLYHIDOORXWRUDIDOOHQ

ERDUGDQDLUFUDIWWKDWLVVKRWGRZQZKLOHLQRYHUIOLJKWRIDQRWKHU6WDWHģVWHUULWRU\,QVXFKFDVHV

DQGVFKRODUO\RSLQLRQ,WLVGLIILFXOWWRJLYHDQREMHFWLYHFRQWHQW

UHPHGLHVDUHWREHLPSOHPHQWHG(DFKFDVHPXVWEHMXGJHGRQLWVRZQIDFWV$VWKH%ULWLVK

MXGLFLDOGHFLVLRQV

XQUHDVRQDEOHDQGXQIDLUWRUHTXLUHDQLQMXUHGSHUVRQWRH[KDXVWORFDOUHPHGLHVZKHUHKLV

VSDFHREMHFWHPDQDWLQJIURPD6WDWHLQZKLFKKLVSURSHUW\LVQRWVLWXDWHGRUZKHUHKHLVRQ

SUDFWLFH



RUPHDQLQJWRĥXQGXHGHOD\ĦRUWRDWWHPSWWRSUHVFULEHDIL[HGWLPHOLPLWZLWKLQZKLFKORFDO



WREHLPSOHPHQWHGLVFRQILUPHGE\FRGLILFDWLRQDWWHPSWVKXPDQULJKWVLQVWUXPHQWVDQG
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FDVHV

WULEXQDOVKDYHXSKHOGWKHDSSOLFDELOLW\RIWKHORFDOUHPHGLHVUXOHGHVSLWHWKHDEVHQFHRI

LQZKLFKORFDOUHPHGLHV

HPSKDVL]HVWKHVXEMHFWLYHLQWHQWLRQRIWKHLQMXUHGLQGLYLGXDOUDWKHUWKDQWKHDEVHQFHRIDQ

3DUDJUDSK F GRHVQRWXVHWKHWHUPĥYROXQWDU\OLQNĦWRGHVFULEHWKLVH[FHSWLRQDVWKLV

)LQQLVK6KLSV$UELWUDWLRQDWS$PEDWLHORV&ODLPDWS 



9LUJLQLXVFDVHUHSRUWHGLQ-%0RRUH$'LJHVWRI,QWHUQDWLRQDO/DZYRO  SDWS-HVVLH
FDVHUHSRUWHGLQ$-,/YRO  SS



815,$$YRO,,,S



&DVHFRQFHUQLQJWKH$HULDO,QFLGHQWRI-XO\ ,VUDHOY%XOJDULD  3UHOLPLQDU\ REMHFWLRQV 2UDO
3OHDGLQJVRI,VUDHO,&-3OHDGLQJV SS 




&DVHRIFHUWDLQ1RUZHJLDQ/RDQV )UDQFHY1RUZD\ 2UDO3OHDGLQJVRI)UDQFH,&-3OHDGLQJV YRO,
S



,QWKH6DOHPFDVHDQDUELWUDOWULEXQDOGHFODUHGWKDWĥ>D@VDUXOHDIRUHLJQHUPXVWDFNQRZOHGJHDVDSSOLFDEOHWR
KLPVHOIWKHNLQGRIMXVWLFHLQVWLWXWHGLQWKHFRXQWU\LQZKLFKKHGLGFKRRVHKLVUHVLGHQFHĦ815,$$YRO,,S
DWS



+HUHWKH,QWHUQDWLRQDO&RXUWVWDWHGĥLWKDVEHHQFRQVLGHUHGQHFHVVDU\WKDWWKH6WDWHZKHUHWKHYLRODWLRQ
RFFXUUHGVKRXOGDOVRKDYHDQRSSRUWXQLW\WRUHGUHVVLWE\LWVRZQPHDQVĦ,&-5HSRUWVDWS(PSKDVLV
DGGHG



WRWKHLQMXU\VXIIHUHG$WULEXQDOZLOOEHUHTXLUHGWRH[DPLQHQRWRQO\WKHTXHVWLRQZKHWKHUWKH

YROXQWDU\OLQN7KLVFRQQHFWLRQPXVWEHĥUHOHYDQWĦLQWKHVHQVHWKDWLWPXVWUHODWHLQVRPHZD\

H[LVWHQFHRIDĥUHOHYDQWFRQQHFWLRQĦEHWZHHQWKHLQMXUHGDOLHQDQGWKHKRVW6WDWHDQGQRWD

ZRXOGEHGLIILFXOWWRSURYHVXFKDVXEMHFWLYHFULWHULRQ+HQFHSDUDJUDSK F UHTXLUHVWKH

REMHFWLYHO\GHWHUPLQDEOHFRQQHFWLRQEHWZHHQWKHLQGLYLGXDODQGWKHKRVW6WDWH,QSUDFWLFHLW


2QWKHLPSOLFDWLRQVRIFRVWVIRUWKHH[KDXVWLRQRIORFDOUHPHGLHVVHH/RHZHQ*URXS,QFY8QLWHG6WDWHVRI
$PHULFDDWSDUD



$6WDWHPD\EHSUHSDUHGWRZDLYHWKHUHTXLUHPHQWWKDWORFDOUHPHGLHVEHH[KDXVWHG$V
WKHSXUSRVHRIWKHUXOHLVWRSURWHFWWKHLQWHUHVWVRIWKH6WDWHDFFXVHGRIPLVWUHDWLQJDQDOLHQLW

 

3DUDJUDSK H 

FRPSOLDQFHZLWKWKHH[KDXVWLRQRIORFDOUHPHGLHVUXOH

WKHUHPD\EHFLUFXPVWDQFHVLQZKLFKVXFKFRVWVDUHSURKLELWLYHO\KLJKDQGĥPDQLIHVWO\SUHFOXGHĦ

SHUVRQLVH[SHFWHGWREHDUWKHFRVWVRIOHJDOSURFHHGLQJVEHIRUHWKHFRXUWVRIWKHUHVSRQGHQW6WDWH

LQWKHUHVSRQGHQW6WDWHREVWUXFWKLPIURPEULQJLQJVXFKSURFHHGLQJV$OWKRXJKWKHLQMXUHG

GHQ\LQJKLPWKHRSSRUWXQLW\WREULQJSURFHHGLQJVLQORFDOFRXUWV2UZKHUHFULPLQDOV\QGLFDWHV

IURPHQWHULQJLWVWHUULWRU\HLWKHUE\ODZRUE\WKUHDWVWRKLVRUKHUSHUVRQDOVDIHW\DQGWKHUHE\

SRVVLEO\LQFOXGHWKHVLWXDWLRQLQZKLFKWKHLQMXUHGSHUVRQLVSUHYHQWHGE\WKHUHVSRQGHQW6WDWH

H[FHSWLRQ&LUFXPVWDQFHVWKDWPD\PDQLIHVWO\SUHFOXGHWKHH[KDXVWLRQRIORFDOUHPHGLHV

1RDWWHPSWLVPDGHWRSURYLGHDFRPSUHKHQVLYHOLVWRIIDFWRUVWKDWPLJKWTXDOLI\IRUWKLV

H[KDXVWLQJORFDOUHPHGLHVEXWWKDWKHLVĥPDQLIHVWO\ĦSUHFOXGHGIURPSXUVXLQJVXFKUHPHGLHV

SHUVRQWRVKRZQRWPHUHO\WKDWWKHUHDUHVHULRXVREVWDFOHVDQGGLIILFXOWLHVLQWKHZD\RI

SURJUHVVLYHGHYHORSPHQWPXVWEHQDUURZO\FRQVWUXHGZLWKWKHEXUGHQRISURRIRQWKHLQMXUHG

DJUHHPHQWLQTXHVWLRQGLGQRWUHTXLUHORFDOUHPHGLHVWREHH[KDXVWHG

 

XQUHDVRQDEOHWRH[SHFWFRPSOLDQFHZLWKWKHUXOH7KLVSDUDJUDSKZKLFKLVDQH[HUFLVHLQ

LQZKLFKORFDOUHPHGLHVGRQRWQHHGWREHH[KDXVWHGRURQWKHEDVLVWKDWWKHDUELWUDWLRQ

3DUDJUDSK G LVGHVLJQHGWRJLYHDWULEXQDOWKHSRZHUWRGLVSHQVHZLWKWKHUHTXLUHPHQWRI

 

H[KDXVWLRQRIORFDOUHPHGLHVZKHUHLQDOOWKHFLUFXPVWDQFHVRIWKHFDVHLWZRXOGEHPDQLIHVWO\

WKHVHFDVHVFDQKRZHYHUEHH[SODLQHGRQWKHEDVLVWKDWWKH\SURYLGHH[DPSOHVRIGLUHFWLQMXU\

3DUDJUDSK G 

RIWKHLQMXU\

RIWKHORFDOUHPHGLHVUXOH7KHIDLOXUHWRLQVLVWRQWKHDSSOLFDWLRQRIWKHORFDOUHPHGLHVUXOHLQ

WRWKHUHTXLUHPHQWVRIYROXQWDU\VXEPLVVLRQWRMXULVGLFWLRQDVDSUHFRQGLWLRQIRUWKHDSSOLFDWLRQ

ZHUHGLVSHQVHGZLWKZKHUHWKHUHZDVQRYROXQWDU\OLQNKDYHEHHQLQWHUSUHWHGDVOHQGLQJVXSSRUW

E\&DQDGDRQWKHH[KDXVWLRQRIORFDOUHPHGLHV7KLVFDVHDQGRWKHUV

ĥUHOHYDQWFRQQHFWLRQĦEHWZHHQWKHLQMXUHGLQGLYLGXDODQGWKHUHVSRQGHQW6WDWHDWWKHGDWH

SROOXWLRQLQZKLFKWKHUHZDVQRYROXQWDU\OLQNRUWHUULWRULDOFRQQHFWLRQWKHUHZDVQRLQVLVWHQFH


WKHUHKDGEHHQDQDVVXPSWLRQRIULVNRQWKHSDUWRIWKHLQMXUHGDOLHQ7KHUHPXVWEHQR

DOORZVDWULEXQDOWRFRQVLGHUWKHHVVHQWLDOHOHPHQWVJRYHUQLQJWKHUHODWLRQVKLSEHWZHHQ
WKHLQMXUHGDOLHQDQGWKHKRVW6WDWHLQWKHFRQWH[WRIWKHLQMXU\LQRUGHUWRGHWHUPLQHZKHWKHU

DUJXPHQWVLQIDYRXURIWKH

VXIIHUHGDQLQMXU\LWZRXOGEHVXEMHFWWRDGMXGLFDWLRQLQWKHKRVW6WDWH7KHZRUGĥUHOHYDQWĦEHVW

&RXUWPDNHDGHFLVLRQRQWKLVPDWWHU,QWKH7UDLO6PHOWHUFDVHLQYROYLQJWUDQVERXQGDU\

DQGWKH$HULDO,QFLGHQWFDVH ,VUDHOY%XOJDULD



ZKHWKHULQWKHFLUFXPVWDQFHVWKHLQGLYLGXDOE\KLVFRQGXFWKDGDVVXPHGWKHULVNWKDWLIKH

LQMXUHGLQGLYLGXDOZDVSUHVHQWUHVLGHGRUGLGEXVLQHVVLQWKHWHUULWRU\RIWKHKRVW6WDWHEXW

YROXQWDU\OLQNUHTXLUHPHQWZHUHIRUFHIXOO\DGYDQFHGEXWLQQHLWKHUFDVHGLGWKH,QWHUQDWLRQDO

/RDQV FDVH



DYROXQWDU\OLQNEHWZHHQWKHLQMXUHGDOLHQDQGWKHUHVSRQGHQW6WDWH,QERWKWKH1RUZHJLDQ



VXSSRUWRIWKHH[LVWHQFHRIVXFKDQH[FHSWLRQLQWKH,QWHUKDQGHODQG6DOHPFDVHVLQRWKHU
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:DLYHURIORFDOUHPHGLHVPD\WDNHPDQ\GLIIHUHQWIRUPV,WPD\DSSHDULQDELODWHUDORU

ZDLYHURIORFDOUHPHGLHVPD\EHPRUHHDVLO\LPSOLHGIURPDQDUELWUDWLRQDJUHHPHQWHQWHUHGLQWR
DIWHUWKHGLVSXWHLQTXHVWLRQKDVDULVHQ,QVXFKDFDVHLWPD\EHFRQWHQGHGWKDWVXFKDZDLYHU
PD\EHLPSOLHGLIWKHUHVSRQGHQW6WDWHHQWHUHGLQWRDQDUELWUDWLRQDJUHHPHQWZLWKWKHDSSOLFDQW

FRQWHPSRUDU\6WDWHSUDFWLFHDQGPDQ\DUELWUDWLRQDJUHHPHQWVFRQWDLQZDLYHUFODXVHV3UREDEO\

WKHEHVWNQRZQH[DPSOHLVWREHIRXQGLQDUWLFOHRIWKH&RQYHQWLRQRQWKH6HWWOHPHQWRI

,QYHVWPHQW'LVSXWHVZKLFKSURYLGHV



*RYHUQPHQWRI&RVWD5LFDFDVH ,QWKHPDWWHURI9LYLDQD*DOODUGRHWDO RI1RYHPEHU,QWHU$PHULFDQ
&RXUWRI+XPDQ5LJKWV,/5YROS DWS SDUD 6HHDOVR,/0YRO  S6HHDOVR
(/6,FDVH,/5YRODWS SDUD'H:LOGH2RPVDQG9HUV\SFDVHV ĥ%HOJLDQ9DJUDQF\&DVHVĦ 
(XURSHDQ&RXUWRI +XPDQ5LJKWV,/5YROS DWS SDUD 



DVDFRQGLWLRQRILWVFRQVHQWWRDUELWUDWLRQXQGHUWKLV&RQYHQWLRQĦ

FRQWUDFWLQJ6WDWHPD\UHTXLUHWKHH[KDXVWLRQRIORFDODGPLQLVWUDWLYHRUMXGLFLDOUHPHGLHV

EHGHHPHGFRQVHQWWRVXFKDUELWUDWLRQWRWKHH[FOXVLRQRIDQ\RWKHUUHPHG\$

,&-5HSRUWV DWSSDUD



,&-5HSRUWV S,QWKH3DQHYH]\V6DOGXWLVNLV5DLOZD\FDVHWKH3HUPDQHQW&RXUWRI,QWHUQDWLRQDO
-XVWLFHKHOGWKDWDFFHSWDQFHRIWKH2SWLRQDO&ODXVHXQGHUDUWSDUD RIWKH6WDWXWHRIWKH&RXUWGLGQRW
FRQVWLWXWHLPSOLHGZDLYHURIWKHORFDOUHPHGLHVUXOH3&,-6HULHV$%1RS DVKDGEHHQDUJXHGE\
-XGJHYDQ(\VLQJDLQDGLVVHQWLQJRSLQLRQLELGSS 



)$0DQQĥ6WDWHFRQWUDFWVDQGLQWHUQDWLRQDODUELWUDWLRQĦ%<%,/YRO  SDWS




6HHIRUH[DPSOH66FKZHEHO,QWHUQDWLRQDO$UELWUDWLRQ7KUHH6DOLHQW3UREOHPV &DPEULGJH*URWLXV
3XEOLVKHUV SS


6HHIRUH[DPSOH6WHLQHUDQG*URVVY3ROLVK6WDWH0DUFK$QQXDO'LJHVWRI3XEOLF
,QWHUQDWLRQDO/DZ&DVHVYROS $PHULFDQ,QWHUQDWLRQDO*URXS,QFY,UDQ $ZDUG 1R 
,UDQ86&75YRO,9  S



*RYHUQPHQWRI&RVWD5LFDFDVHDWSSDUDĥ%HOJLDQ9DJUDQF\FDVHVĦDWSSDUD

ZDVFRQILUPHGE\WKH&KDPEHURIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH(/6,FDVH$

WKDWDQH[SUHVVZDLYHURIWKHORFDOUHPHGLHVLVYDOLG:DLYHUVDUHDFRPPRQIHDWXUHRI



QDWLRQDOĦ7KDWWKHUHLVDVWURQJSUHVXPSWLRQDJDLQVWLPSOLHGRUWDFLWZDLYHULQVXFKDFDVH

PD\DOVREHLQFOXGHGLQDFRQWUDFWEHWZHHQD6WDWHDQGDQDOLHQ7KHUHLVDJHQHUDODJUHHPHQW

ĥ&RQVHQWRIWKHSDUWLHVWRDUELWUDWLRQXQGHUWKLV&RQYHQWLRQVKDOOXQOHVVRWKHUZLVHVWDWHG

DOOORFDOUHPHGLHVLQFDVHVLQZKLFKRQHRIWKH&RQWUDFWLQJ3DUWLHVHVSRXVHVWKHFODLPRILWV

IXWXUHDUHWREHVHWWOHGE\DUELWUDWLRQRUVRPHRWKHUIRUPRILQWHUQDWLRQDOGLVSXWHVHWWOHPHQW,W

WRVXEPLWGLVSXWHVWRDUELWUDWLRQWKDWPD\DULVHLQIXWXUHZLWKWKHDSSOLFDQW6WDWHWKHUHLVVXSSRUW

RIWKHLQVWUXPHQWDQGWKHFLUFXPVWDQFHVRILWVDGRSWLRQ:KHUHWKHUHVSRQGHQW6WDWHKDVDJUHHG

ZDLYHORFDOUHPHGLHVPD\EHLPSOLHG(DFKFDVHPXVWEHGHWHUPLQHGLQWKHOLJKWRIWKHODQJXDJH

MXULVWVVXSSRUWVXFKDFRQFOXVLRQ1RJHQHUDOUXOHFDQEHODLGGRZQDVWRZKHQDQLQWHQWLRQWR

IRUWKHYLHZWKDWVXFKDQDJUHHPHQWĥGRHVQRWLQYROYHWKHDEDQGRQPHQWRIWKHFODLPWRH[KDXVW

$QH[SUHVVZDLYHUPD\EHLQFOXGHGLQDQDGKRFDUELWUDWLRQDJUHHPHQWFRQFOXGHGWR

:KHUHKRZHYHUWKHLQWHQWLRQRIWKHSDUWLHVWRZDLYHWKHORFDOUHPHGLHVLVFOHDU

HIIHFWPXVWEHJLYHQWRWKLVLQWHQWLRQ%RWKMXGLFLDOGHFLVLRQVDQGWKHZULWLQJVRI

 

LQWHQWLRQWRGRVRĦ

KHOGWRKDYHEHHQWDFLWO\GLVSHQVHGZLWKLQWKHDEVHQFHRIDQ\ZRUGVPDNLQJFOHDUDQ

ĥXQDEOHWRDFFHSWWKDWDQLPSRUWDQWSULQFLSOHRIFXVWRPDU\LQWHUQDWLRQDOODZVKRXOGEH

UHVROYHDQDOUHDG\H[LVWLQJGLVSXWHRULQDJHQHUDOWUHDW\SURYLGLQJWKDWGLVSXWHVDULVLQJLQWKH

 

HVWRSSHORUIRUIHLWXUH

IURPWKHFRQGXFWRIWKHUHVSRQGHQW6WDWHLQFLUFXPVWDQFHVLQZKLFKLWFDQEHGHVFULEHGDV

EHWZHHQWKHDOLHQDQGWKHUHVSRQGHQW6WDWHLWPD\EHH[SUHVVRULPSOLHGRULWPD\EHLQIHUUHG

PXOWLODWHUDOWUHDW\HQWHUHGLQWREHIRUHRUDIWHUWKHGLVSXWHDULVHVLWPD\DSSHDULQDFRQWUDFW

 

WKXVFRQVLGHUHGDPHDQVRIGHIHQFHDQGDVVXFKZDLYDEOHHYHQWDFLWO\Ħ

EHIRUHLWKDVKDGWKHRSSRUWXQLW\WRUHPHG\WKHPE\LQWHUQDOPHDQV7KHUHTXLUHPHQWLV

WRUHVSRQGWRFKDUJHVEHIRUHDQLQWHUQDWLRQDOERG\IRUDFWVZKLFKKDYHEHHQLPSXWHGWRLW

,QWHUQDWLRQDO&RXUWRI-XVWLFHVWDWHGLQWKLVFRQQHFWLRQWKDWLWZDV

LVGHVLJQHGIRUWKHEHQHILWRIWKH6WDWHIRUWKDWUXOHVHHNVWRH[FXVHWKH6WDWHIURPKDYLQJ

:DLYHURIORFDOUHPHGLHVPXVWQRWEHUHDGLO\LPSOLHG,QWKH(/6,FDVHD&KDPEHURIWKH

 

LQWHUQDWLRQDOSUDFWLFHWKHUXOHZKLFKUHTXLUHVWKHSULRUH[KDXVWLRQRIGRPHVWLFUHPHGLHV

ĥ,QFDVHVRIWKLVW\SHXQGHUWKHJHQHUDOO\UHFRJQL]HGSULQFLSOHVRILQWHUQDWLRQDOODZDQG

LQDFRQWUDFWEHWZHHQ6WDWHDQGDOLHQDUHLUUHYRFDEOHHYHQLIWKHFRQWUDFWLVJRYHUQHGE\WKHODZ

KDVVWDWHG
RIWKHKRVW6WDWH

,WLVJHQHUDOO\DJUHHGWKDWH[SUHVVZDLYHUVZKHWKHUFRQWDLQHGLQDQDJUHHPHQWEHWZHHQ6WDWHVRU

IROORZVWKDWD6WDWHPD\ZDLYHWKLVSURWHFWLRQLWVHOI7KH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWV
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SDUDJUDSK H GRHVQRWUHIHUWRHVWRSSHOLQLWVIRUPXODWLRQRIWKHUXOH




6HH(/6,FDVHDWSSDUD8QLWHG6WDWHV8QLWHG.LQJGRP$UELWUDWLRQFRQFHUQLQJ+HDWKURZ$LUSRUW8VHU
&KDUJHVDZDUGRI1RYHPEHU $UELWUDWLRQ7ULEXQDO ,/5YROSDWSSDUD)RWLDQG
RWKHUV -XGJPHQWRI'HFHPEHU0HULWV,/5YROSDWSSDUD

UHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFW

DFWLRQVRUSURFHGXUHVRWKHUWKDQGLSORPDWLFSURWHFWLRQWRVHFXUHUHGUHVVIRULQMXU\VXIIHUHGDVD

RWKHUHQWLWLHVLQYROYHGLQWKHSURWHFWLRQRIKXPDQULJKWVWRUHVRUWXQGHULQWHUQDWLRQDOODZWR

WUHDW\7KH\DUHDOVRQRWLQWHQGHGWRLQWHUIHUHZLWKWKHULJKWVRIQDWXUDODQGOHJDOSHUVRQVRU

HLWKHUFXVWRPDU\LQWHUQDWLRQDOODZRUDPXOWLODWHUDORUELODWHUDOKXPDQULJKWVWUHDW\RURWKHU

6HFRQG3KDVH-XGJPHQW,&-5HSRUWV S
&RPPHQWDU\WRDUWLFOHIRRWQRWH




$UWLFOH   E LVQRWVXEMHFWWRDUWLFOHRIWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\
ZURQJIXODFWVZKLFKUHTXLUHVD6WDWHLQYRNLQJWKHUHVSRQVLELOLW\RIDQRWKHU6WDWHWRFRPSO\ZLWKWKHUXOHVUHODWLQJWR
WKHQDWLRQDOLW\RIFODLPVDQGWRH[KDXVWORFDOUHPHGLHV1RULVLWVXEMHFWWRWKHSUHVHQWGUDIWDUWLFOHV FI(0LODQR
ĥ'LSORPDWLF3URWHFWLRQDQG+XPDQ5LJKWVEHIRUHWKH,QWHUQDWLRQDO&RXUWRI-XVWLFH5H)DVKLRQLQJ7UDGLWLRQĦ
1HWKHUODQGV<HDUERRNRI,QWHUQDWLRQDO/DZYRO  SDWSS 


6HHIXUWKHUWKHVHSDUDWHRSLQLRQRI-XGJH6LPPDLQWKH&DVHFRQFHUQLQJ$UPHG$FWLYLWLHVRQWKH7HUULWRU\RIWKH
&RQJR 'HPRFUDWLF5HSXEOLFRI&RQJRY8JDQGD  ,&-5HSRUWV SDUDV



8QLWHG1DWLRQV7UHDW\6HULHVYROSDUWV



$UWLFOH



$UWLFOH

8QLWHG1DWLRQV7UHDW\6HULHVYROSDUW




8QLWHG1DWLRQV7UHDW\6HULHVYROSDUW
$UWLFOH




LQWHQGHGWRH[FOXGHRUWRWUXPSWKHULJKWVRI6WDWHVLQFOXGLQJERWKWKH6WDWHRIQDWLRQDOLW\DQG

6WDWHVRWKHUWKDQWKH6WDWHRIQDWLRQDOLW\RIDQLQMXUHGLQGLYLGXDOWRSURWHFWWKHLQGLYLGXDOXQGHU

7KHLQGLYLGXDOLVDOVRHQGRZHGZLWKULJKWVDQGUHPHGLHVWRSURWHFWKLPRUKHUVHOIDJDLQVW

WKHLQMXULQJ6WDWHZKHWKHUWKHLQGLYLGXDOģV6WDWHRIQDWLRQDOLW\RUDQRWKHU6WDWHLQWHUPVRI



ZLWKWKHUHTXLUHPHQWVIRUWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ

REOLJDWLRQEUHDFKHGLVRZHGWRWKHLQWHUQDWLRQDOFRPPXQLW\DVDZKROHZLWKRXWFRPSO\LQJ

SHUPLWVD6WDWHRWKHUWKDQWKHLQMXUHG6WDWHWRLQYRNHWKHUHVSRQVLELOLW\RIDQRWKHU6WDWHLIWKH

$UWLFOH   E RIWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRU,QWHUQDWLRQDOO\:URQJIXO$FWV



7KHFXVWRPDU\LQWHUQDWLRQDOODZUXOHVRQGLSORPDWLFSURWHFWLRQDQGWKHUXOHVJRYHUQLQJ

&RPPHQWDU\


7KHULJKWVRI6WDWHVQDWXUDOSHUVRQVOHJDOSHUVRQVRURWKHUHQWLWLHVWRUHVRUWXQGHU
LQWHUQDWLRQDOODZWRDFWLRQVRUSURFHGXUHVRWKHUWKDQGLSORPDWLFSURWHFWLRQWRVHFXUH
UHGUHVVIRULQMXU\VXIIHUHGDVDUHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFWDUHQRWDIIHFWHG
E\WKHSUHVHQWGUDIWDUWLFOHV

$FWLRQVRUSURFHGXUHVRWKHUWKDQGLSORPDWLFSURWHFWLRQ

$UWLFOH

WKHOLJKWRIWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\ZURQJIXODFWV

6WDWHPD\QRWEULQJOHJDOSURFHHGLQJVWRSURWHFWWKHULJKWVRIQRQQDWLRQDOVKDVWREHTXDOLILHGLQ

WDNHQE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH6RXWK:HVW$IULFDFDVHVKROGLQJWKDWD

SURWHVWQHJRWLDWLRQDQGLIDMXULVGLFWLRQDOLQVWUXPHQWVRSHUPLWVOHJDOSURFHHGLQJV7KHYLHZ

0RUHRYHUFXVWRPDU\LQWHUQDWLRQDOODZDOORZV6WDWHVWRSURWHFWWKHULJKWVRIQRQQDWLRQDOVE\

VDPHFRQYHQWLRQVDOORZD6WDWHWRSURWHFWLWVRZQQDWLRQDOVLQLQWHU6WDWHSURFHHGLQJV

&RQYHQWLRQRQ+XPDQ5LJKWVDQGWKH$IULFDQ&KDUWHURQ+XPDQDQG3HRSOHģV5LJKWV7KH

7UHDWPHQWRU3XQLVKPHQWWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWVWKH$PHULFDQ

'LVFULPLQDWLRQWKH&RQYHQWLRQDJDLQVW7RUWXUHDQG2WKHU&UXHO,QKXPDQRU'HJUDGLQJ

WKHSURWHFWLRQRIKXPDQULJKWVDUHFRPSOHPHQWDU\7KHSUHVHQWGUDIWDUWLFOHVDUHWKHUHIRUHQRW



3$57)285

0,6&(//$1(2863529,6,216

LQIHUUHGWREHWUHDWHGDVLPSOLHGZDLYHU

LQWHUQDWLRQDOODZ,WLVZLVHUWRDOORZFRQGXFWIURPZKLFKDZDLYHURIORFDOUHPHGLHVPLJKWEH

JRYHUQLQJZDLYHURQDFFRXQWRIWKHXQFHUWDLQW\VXUURXQGLQJWKHGRFWULQHRIHVWRSSHOLQ

UHPHGLHVEHH[KDXVWHG



GXULQJLQWHUQDWLRQDOSURFHHGLQJVPD\UHVXOWLQWKDW6WDWHEHLQJHVWRSSHGIURPUHTXLULQJWKDWORFDO

$OWKRXJKWKHUHLVVXSSRUWIRUWKHSURSRVLWLRQWKDWWKHFRQGXFWRIWKHUHVSRQGHQW6WDWH

DQG3ROLWLFDO5LJKWVWKH,QWHUQDWLRQDO&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI5DFLDO

UXOH

 

LQGLYLGXDORUDWKLUG6WDWHLQLQWHU6WDWHSURFHHGLQJVXQGHUWKH,QWHUQDWLRQDO&RYHQDQWRQ&LYLO

LVWKHVXEMHFWRIWKHGLVSXWHDQGWKHDJUHHPHQWLVVLOHQWRQWKHUHWHQWLRQRIWKHORFDOUHPHGLHV

$6WDWHPD\SURWHFWDQRQQDWLRQDODJDLQVWWKH6WDWHRIQDWLRQDOLW\RIDQLQMXUHG



6WDWHFRYHULQJGLVSXWHVUHODWLQJWRWKHWUHDWPHQWRIQDWLRQDOVDIWHUWKHLQMXU\WRWKHQDWLRQDOZKR
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,QGLYLGXDOULJKWVXQGHULQWHUQDWLRQDOODZPD\DOVRDULVHRXWVLGHWKHIUDPHZRUNRI

VXIIHUHGDVDUHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFWE\SURFHGXUHVRWKHUWKDQGLSORPDWLF
SURWHFWLRQ:KHUHKRZHYHUD6WDWHUHVRUWVWRVXFKSURFHGXUHVLWGRHVQRWQHFHVVDULO\DEDQGRQ
LWVULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQUHVSHFWRIDSHUVRQLIWKDWSHUVRQVKRXOGEHD
QDWLRQDORUSHUVRQUHIHUUHGWRLQGUDIWDUWLFOH

GHWDLQHGSHUVRQĦDQGLQWKH$YHQDFDVHWKH&RXUWIXUWKHUREVHUYHGĥWKDWYLRODWLRQVRIWKH

ULJKWVRIWKHLQGLYLGXDOXQGHUDUWLFOHPD\HQWDLODYLRODWLRQRIWKHULJKWVRIWKHVHQGLQJ

6WDWHDQGWKDWYLRODWLRQVRIWKHULJKWVRIWKHODWWHUPD\HQWDLODYLRODWLRQRIWKHULJKWVRIWKH

LQGLYLGXDOĦ$VDYLQJFODXVHZDVLQVHUWHGLQWKHDUWLFOHVRQ5HVSRQVLELOLW\RI6WDWHVIRU

7KHDFWLRQVRUSURFHGXUHVUHIHUUHGWRLQGUDIWDUWLFOHLQFOXGHWKRVHDYDLODEOHXQGHUERWK

WKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQSDUWLFXODUO\WKHUXOHVUHODWLQJWRWKHQDWLRQDOLW\RIFODLPV
DQGWKHH[KDXVWLRQRIORFDOUHPHGLHV%LODWHUDOLQYHVWPHQWWUHDWLHV %,7V DQGWKHPXOWLODWHUDO

HQMR\LQJOHJDOSHUVRQDOLW\WKDWPD\EHHQGRZHGZLWKWKHULJKWWREULQJFODLPVIRULQMXULHV

VXIIHUHGDVDUHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFW/RRVHO\IRUPHGYLFWLPVģDVVRFLDWLRQV

&DVHFRQFHUQLQJ$YHQDDQG2WKHU0H[LFDQ1DWLRQDOV 0H[LFRY8QLWHG6WDWHVRI$PHULFD DWSSDUD 

/D*UDQG *HUPDQ\Y8QLWHG6WDWHVRI$PHULFD DWSSDUD 



7KLVDUWLFOHUHDGVĥ7KLVSDUWLVZLWKRXWSUHMXGLFHWRDQ\ULJKWDULVLQJIURPWKHLQWHUQDWLRQDOUHVSRQVLELOLW\RID
6WDWHZKLFKPD\DFFUXHGLUHFWO\WRDQ\SHUVRQRUHQWLW\RWKHUWKDQD6WDWHĦ








6HHIRUH[DPSOHWKH2SWLRQDO3URWRFROWRWKH,QWHUQDWLRQDO&RYHQDQWRQ&LYLODQG3ROLWLFDO5LJKWV
8QLWHG1DWLRQV7UHDW\6HULHVYROS DUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO
)RUPVRI5DFLDO'LVFULPLQDWLRQDUWLFOHVRIWKH&RQYHQWLRQDJDLQVW7RUWXUHDQG2WKHU&UXHO,QKXPDQRU
'HJUDGLQJ7UHDWPHQWRU3XQLVKPHQW8QLWHG 1DWLRQV7UHDW\6HULHVYROS2SWLRQDO3URWRFROWRWKH
&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI'LVFULPLQDWLRQDJDLQVW:RPHQ8QLWHG1DWLRQV7UHDW\6HULHV
YROS

UXOHVJRYHUQLQJGLSORPDWLFSURWHFWLRQ6XFKWUHDWLHVDEDQGRQRUUHOD[WKHFRQGLWLRQVUHODWLQJWR

7RGD\IRUHLJQLQYHVWPHQWLVODUJHO\UHJXODWHGDQGSURWHFWHGE\%,7V 7KHQXPEHURI





7KLVZDVDFNQRZOHGJHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH%DUFHORQD7UDFWLRQFDVHDWS SDUD 

EHWZHHQWKHLQYHVWRUDQGWKHKRVW6WDWHEHIRUHHLWKHUDQDGKRFWULEXQDORUDWULEXQDOHVWDEOLVKHG

RILQYHVWPHQWGLVSXWHV6RPH%,7VSURYLGHIRUWKHGLUHFWVHWWOHPHQWRIWKHLQYHVWPHQWGLVSXWH

VXFKDJUHHPHQWVLQH[LVWHQFH$QLPSRUWDQWIHDWXUHRIWKH%,7LVLWVSURFHGXUHIRUWKHVHWWOHPHQW

%,7VKDVJURZQFRQVLGHUDEO\LQUHFHQW\HDUVDQGLWLVWRGD\HVWLPDWHGWKDWWKHUHDUHQHDUO\



6WDWHVDUHWKHSULPDU\H[DPSOHVRIVXFKWUHDWLHV

&RQYHQWLRQRQWKH6HWWOHPHQWRI,QYHVWPHQW'LVSXWHVEHWZHHQ6WDWHVDQG1DWLRQDOVRI2WKHU

FRQWDLQVSHFLDOUXOHVRQWKHVHWWOHPHQWRIGLVSXWHVZKLFKH[FOXGHRUGHSDUWVXEVWDQWLDOO\IURPWKH

WKHNLQGFRQWHPSODWHGLQGUDIWDUWLFOH+RZHYHUWKHUHPD\EHĥRWKHUOHJDOHQWLWLHVĦQRW

6RPHWUHDWLHVSDUWLFXODUO\WKRVHGHDOLQJZLWKWKHSURWHFWLRQRIIRUHLJQLQYHVWPHQW



&RPPHQWDU\

VXIIHUHGDVDUHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFWZLOOQRUPDOO\YHVWLQD6WDWHQDWXUDORU

7KHULJKWWRDVVHUWUHPHGLHVRWKHUWKDQGLSORPDWLFSURWHFWLRQWRVHFXUHUHGUHVVIRULQMXU\


7KHSUHVHQWGUDIWDUWLFOHVGRQRWDSSO\WRWKHH[WHQWWKDWWKH\DUHLQFRQVLVWHQWZLWK
VSHFLDOUXOHVRILQWHUQDWLRQDOODZVXFKDVWUHDW\SURYLVLRQVIRUWKHSURWHFWLRQRI
LQYHVWPHQWV

6SHFLDOUXOHVRILQWHUQDWLRQDOODZ

OHJDOSHUVRQZLWKWKHWHUPĥOHJDOSHUVRQĦLQFOXGLQJERWKFRUSRUDWLRQVDQGRWKHUOHJDOSHUVRQVRI



GRHVQRWKRZHYHUGHDOZLWKGRPHVWLFUHPHGLHV

XQLYHUVDODQGUHJLRQDOKXPDQULJKWVWUHDWLHVDVZHOODVDQ\RWKHUUHOHYDQWWUHDW\'UDIWDUWLFOH



ODZ

$UWLFOH

ULJKWVWKDW6WDWHVQDWXUDODQGOHJDOSHUVRQVRURWKHUHQWLWLHVPD\KDYHWRVHFXUHUHGUHVVIRULQMXU\

$UWLFOHRIWKH2SWLRQDO3URWRFROPD\EHLQYRNHGLQWKLV&RXUWE\WKHQDWLRQDO6WDWHRIWKH

LQWHUQDWLRQDOO\ZURQJIXODFWVDUWLFOHWRWDNHDFFRXQWRIWKLVGHYHORSPHQWLQLQWHUQDWLRQDO



'UDIWDUWLFOHPDNHVLWFOHDUWKDWWKHSUHVHQWGUDIWDUWLFOHVDUHZLWKRXWSUHMXGLFHWRWKH

PRYHPHQWV

PD\DOVRLQFHUWDLQFLUFXPVWDQFHVEHORQJWRWKLVFDWHJRU\VRWRRPD\QDWLRQDOOLEHUDWLRQ

LQWHUQDWLRQDOERGLHVFKDUJHGZLWKWKHHQIRUFHPHQWRIKXPDQULJKWV,QWHUJRYHUQPHQWDOERGLHV

SURYLGHDQH[DPSOHRIVXFKĥDQRWKHUHQWLW\ĦZKLFKKDYHRQRFFDVLRQEHHQJLYHQVWDQGLQJEHIRUH

RIWKH9LHQQD&RQYHQWLRQRQ&RQVXODU5HODWLRQVĥFUHDWHVLQGLYLGXDOULJKWVZKLFKE\YLUWXHRI

KXPDQULJKWV,QWKH/D*UDQGFDVHWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHKHOGWKDWDUWLFOH



DQLQWHUQDWLRQDOKXPDQULJKWVPRQLWRULQJERG\



LQWHUQDWLRQDOKXPDQULJKWVFRQYHQWLRQV7KLVLVPRVWIUHTXHQWO\DFKLHYHGE\WKHULJKWWRSHWLWLRQ
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'UDIWDUWLFOHUHIHUVWRĥWUHDW\SURYLVLRQVĦUDWKHUWKDQWRĥWUHDWLHVĦDVWUHDWLHVRWKHUWKDQ



$UWLFOH  RIWKH,&6,'&RQYHQWLRQSURYLGHVĥ1RFRQWUDFWLQJ6WDWHVKDOOJLYHGLSORPDWLFSURWHFWLRQRU
EULQJDQLQWHUQDWLRQDOFODLPLQUHVSHFWRIDGLVSXWHZKLFKRQHRILWVQDWLRQDOVDQGDQRWKHU&RQWUDFWLQJ6WDWHVKDOO
KDYHFRQVHQWHGWRVXEPLWRUVKDOOKDYHVXEPLWWHGWRDUELWUDWLRQXQGHUWKLV&RQYHQWLRQXQOHVVVXFKRWKHU&RQWUDFWLQJ
6WDWHVKDOOKDYHIDLOHGWRDELGHE\DQGFRPSO\ZLWKWKHDZDUGUHQGHUHGLQVXFKGLVSXWHĦ




7KHULJKWRIWKH6WDWHRIQDWLRQDOLW\RIWKHPHPEHUVRIWKHFUHZRIDVKLSWR
H[HUFLVHGLSORPDWLFSURWHFWLRQLVQRWDIIHFWHGE\WKHULJKWRIWKH6WDWHRIQDWLRQDOLW\RID
VKLSWRVHHNUHGUHVVRQEHKDOIRIVXFKFUHZPHPEHUVLUUHVSHFWLYHRIWKHLUQDWLRQDOLW\
ZKHQWKH\KDYHEHHQLQMXUHGLQFRQQHFWLRQZLWKDQLQMXU\WRWKHYHVVHOUHVXOWLQJIURPDQ
LQWHUQDWLRQDOO\ZURQJIXODFW

3URWHFWLRQRIVKLSVģFUHZV

$UWLFOH

LQYHVWPHQWVVXFKDVWUHDWLHVRI)ULHQGVKLS&RPPHUFHDQG1DYLJDWLRQ

WKRVHVSHFLILFDOO\GHVLJQHGIRUWKHSURWHFWLRQRILQYHVWPHQWVPD\UHJXODWHWKHSURWHFWLRQRI



DUWLFOHVUHPDLQFRQVLVWHQWZLWKWKH%,7LQTXHVWLRQWKH\FRQWLQXHWRDSSO\

7KHUHLVVXSSRUWLQWKHSUDFWLFHRI6WDWHVLQMXGLFLDOGHFLVLRQVDQGLQWKHZULWLQJVRI

7KHHDUO\SUDFWLFHRIWKH8QLWHG6WDWHVLQSDUWLFXODUOHQGVVXSSRUWWRVXFKDFXVWRP



5RVVY0F,QW\UH86  




+0\HUV7KH1DWLRQDOLW\RI6KLSV  SS5'RO]HUĥ'LSORPDWLF3URWHFWLRQRI)RUHLJQ1DWLRQDOVĦ
LQ(QF\FORSDHGLDRI3XEOLF,QWHUQDWLRQDO/DZ  YROS,%URZQOLH3ULQFLSOHVRI3XEOLF,QWHUQDWLRQDO
/DZWKHG 2[IRUG2[IRUG8QLYHUVLW\3UHVV S

RIIRUHLJQHUVVHUYLQJRQ$PHULFDQYHVVHOVZDVWUDGLWLRQDOO\UHDIILUPHGLQGLSORPDWLF

HQOLVWHGRQDVKLSWKHRQO\UHOHYDQWQDWLRQDOLW\ZDVWKDWRIWKHIODJ6WDWH7KLVXQLTXHVWDWXV

8QLWHG6WDWHVZKLOHVHUYLQJRQ$PHULFDQYHVVHOV7KH$PHULFDQYLHZZDVWKDWRQFHDVHDPDQ

8QGHU$PHULFDQODZIRUHLJQVHDPHQZHUHWUDGLWLRQDOO\HQWLWOHGWRWKHSURWHFWLRQRIWKH



SROLF\FRQVLGHUDWLRQVLQIDYRXURIVXFKDQDSSURDFK

UHGUHVVIRUPHPEHUVRIWKHFUHZRIWKHVKLSZKRGRQRWKDYHLWVQDWLRQDOLW\7KHUHDUHDOVR

SXEOLFLVWVIRUWKHSRVLWLRQWKDWWKH6WDWHRIQDWLRQDOLW\RIDVKLS WKHIODJ6WDWH PD\VHHN



LVQHYHUWKHOHVVDFORVHUHVHPEODQFHEHWZHHQWKLVW\SHRISURWHFWLRQDQGGLSORPDWLFSURWHFWLRQ

H[WHQWWKDWĦWKH\DUHLQFRQVLVWHQWZLWKWKHSURYLVLRQVRID%,77RWKHH[WHQWWKDWWKHGUDIW

WKHERQGRIQDWLRQDOLW\EHWZHHQWKHIODJ6WDWHRIDVKLSDQGWKHPHPEHUVRIDVKLSģVFUHZWKHUH

VKLSģVFUHZ$OWKRXJKWKLVFDQQRWEHFKDUDFWHUL]HGDVGLSORPDWLFSURWHFWLRQLQWKHDEVHQFHRI

ULJKWRIWKH6WDWHRIQDWLRQDOLW\RIWKHVKLSWRVHHNUHGUHVVLQUHVSHFWRIWKHPHPEHUVRIWKH

E\WKDWRIWKH6WDWHRIQDWLRQDOLW\RIWKHVKLS$WWKHVDPHWLPHLWLVQHFHVVDU\WRUHFRJQL]HWKH

PHPEHUVRIDVKLSģVFUHZLQRUGHUWRSUHFOXGHDQ\VXJJHVWLRQWKDWWKLVULJKWKDVEHHQUHSODFHG

DIILUPWKHULJKWRIWKH6WDWHRIQDWLRQDOLW\WRH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOIRIWKH

LQMXU\WRDYHVVHOUHVXOWLQJIURPDQLQWHUQDWLRQDOO\ZURQJIXODFW,WKDVEHFRPHQHFHVVDU\WR

WKHLUEHKDOILUUHVSHFWLYHRIWKHLUQDWLRQDOLW\ZKHQWKH\KDYHEHHQLQMXUHGLQWKHFRXUVHRIDQ

DFNQRZOHGJLQJWKDWWKH6WDWHRIQDWLRQDOLW\RIWKHVKLSDOVRKDVDULJKWWRVHHNUHGUHVVRQ

LQYHVWPHQWWUHDWLHV7KHSURYLVLRQLVIRUPXODWHGVRWKDWWKHGUDIWDUWLFOHVGRQRWDSSO\ĥWRWKH

'UDIWDUWLFOHPDNHVLWFOHDUWKDWWKHSUHVHQWGUDIWDUWLFOHVGRQRWDSSO\WRWKHDOWHUQDWLYH

7KHSXUSRVHRIGUDIWDUWLFOHLVWRDIILUPWKHULJKWRIWKH6WDWHRU6WDWHVRIQDWLRQDOLW\

RIDVKLSģVFUHZWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQWKHLUEHKDOIZKLOHDWWKHVDPHWLPH



&RPPHQWDU\

VSHFLDOUHJLPHIRUWKHSURWHFWLRQRIIRUHLJQLQYHVWRUVSURYLGHGIRULQELODWHUDODQGPXOWLODWHUDO



SURWHFWLRQ

QDWXUHRIGLSORPDWLFSURWHFWLRQDQGGLVSHQVHZLWKWKHFRQGLWLRQVIRUWKHH[HUFLVHRIGLSORPDWLF

DFFHVVWRLQWHUQDWLRQDODUELWUDWLRQDYRLGWKHSROLWLFDOXQFHUWDLQW\LQKHUHQWLQWKHGLVFUHWLRQDU\

WKHFXVWRPDU\LQWHUQDWLRQDOODZV\VWHPRIGLSORPDWLFSURWHFWLRQDVWKH\JLYHWKHLQYHVWRUGLUHFW

SURFHGXUHVSURYLGHGIRULQ%,7VDQG,&6,'RIIHUJUHDWHUDGYDQWDJHVWRWKHIRUHLJQLQYHVWRUWKDQ

LQWHUSUHWDWLRQRUDSSOLFDWLRQRIWKHUHOHYDQWSURYLVLRQRIWKH%,77KHGLVSXWHVHWWOHPHQW

RIQDWLRQDOLW\RIWKHLQYHVWRU FRUSRUDWLRQRUVKDUHKROGHU DQGWKHKRVW6WDWHRYHUWKH

%,7VSURYLGHIRUWKHVHWWOHPHQWRILQYHVWPHQWGLVSXWHVE\PHDQVRIDUELWUDWLRQEHWZHHQWKH6WDWH

RQWKH6HWWOHPHQWRI,QYHVWPHQW'LVSXWHVEHWZHHQ6WDWHVDQG1DWLRQDOVRI2WKHU6WDWHV2WKHU

E\WKH,QWHUQDWLRQDO&HQWUHIRU6HWWOHPHQWRI,QYHVWPHQW'LVSXWHV ,&6,' XQGHUWKH&RQYHQWLRQ
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GUHZQRGLVWLQFWLRQEHWZHHQQDWLRQDOVDQGQRQQDWLRQDOVRIWKHIODJ6WDWH,WVWUHVVHGWKDWĥWKH
VKLSHYHU\WKLQJRQLWDQGHYHU\SHUVRQLQYROYHGRULQWHUHVWHGLQLWVRSHUDWLRQVDUHWUHDWHGDVDQ

,QMXULHVDGYLVRU\RSLQLRQWZRMXGJHVLQWKHLUVHSDUDWHRSLQLRQVDFFHSWHGWKHULJKWRID6WDWHWR

H[HUFLVHSURWHFWLRQRQEHKDOIRIDOLHQFUHZPHPEHUV

,&-5HSRUWVSDWSS-XGJH+DFNZRUWKDQGSS-XGJH%DGDZL3DVKD



-XGJPHQW,7/265HSRUWVS





$-,/YRO  



-%0RRUH,QWHUQDWLRQDO$UELWUDWLRQVYROS



6HH$UWKXU:DWWVĥ7KH3URWHFWLRQRI$OLHQ6HDPHQĦ,&/4YRO  S



&RPPXQLFDWLRQGDWHG0D\WRWKH,QWHUQDWLRQDO/DZ&RPPLVVLRQ RQILOHZLWKWKH&RGLILFDWLRQ'LYLVLRQ
RIWKH2IILFHRI/HJDO$IIDLUVRIWKH8QLWHG1DWLRQV 



*++DFNZRUWK'LJHVWRI,QWHUQDWLRQDO/DZ  YROSYROSS



RIWKH6HD*XLQHDREMHFWHGWRWKHDGPLVVLELOLW\RI6W9LQFHQWģVFODLPLQWHUDOLDRQWKHJURXQG

8QLWHG1DWLRQV7UHDW\6HULHVYROS

,ELGSDUD

,ELGSDUD



,ELGSDUD

,ELGSDUD

-XGJPHQW,7/265HSRUWVSDUD










,ELGSDUD



ZRXOGHQVXHĦ3UDFWLFDOFRQVLGHUDWLRQVUHODWLQJWRWKHEULQJLQJRIFODLPVVKRXOGQRWEH

ZHUHDOVRWKUHH6HQHJDOHVHZRUNHUVRQERDUGDWWKHWLPHRIWKHDUUHVW)ROORZLQJWKHDUUHVW



REOLJHGWRORRNIRUSURWHFWLRQIURPWKH6WDWHRIZKLFKVXFKDSHUVRQLVDQDWLRQDOXQGXHKDUGVKLS

DQGWKH*UHQDGLQHV ĥ6W9LQFHQWĦ DQGLWVPDVWHUDQGFUHZZHUH8NUDLQLDQQDWLRQDOV7KHUH

*XLQHDGHWDLQHGWKHVKLSDQGFUHZ,QSURFHHGLQJVEHIRUHWKH,QWHUQDWLRQDO7ULEXQDOIRUWKH/DZ

KDYHDFUHZFRPSULVLQJSHUVRQVRIVHYHUDOQDWLRQDOLWLHV,IHDFKSHUVRQVXVWDLQLQJGDPDJHZHUH

VXSSO\LQJRLOWRILVKLQJYHVVHOVRIIWKHFRDVWRI*XLQHD7KH6DLJDZDVUHJLVWHUHGLQ6W9LQFHQW

7KHUHDUHFRJHQWSROLF\UHDVRQVIRUDOORZLQJWKHIODJ6WDWHWRVHHNUHGUHVVIRUWKHVKLSģV

ĥWKHWUDQVLHQWDQGPXOWLQDWLRQDOFRPSRVLWLRQRIVKLSVģFUHZVĦDQGVWDWHGWKDWODUJHVKLSVĥFRXOG



GLVSXWHLQWKLVFDVHDURVHRXWRIWKHDUUHVWDQGGHWHQWLRQRIWKH6DLJDE\*XLQHDZKLOHLWZDV

ZKLFKSURYLGHV

FUHZ7KLVZDVUHFRJQL]HGE\WKH/DZRIWKH6HD7ULEXQDOLQ6DLJDZKHQLWFDOOHGDWWHQWLRQWR



VXSSRUWIRUWKHULJKWRIWKHIODJ6WDWHWRVHHNUHGUHVVIRUQRQQDWLRQDOFUHZPHPEHUV7KH

7KH09ĥ6DLJDĦ 1R FDVH 6DLQW9LQFHQWDQGWKH*UHQDGLQHVY*XLQHD

HQWLW\OLQNHGWRWKHIODJ6WDWH7KHQDWLRQDOLWLHVRIWKHVHSHUVRQVDUHQRWUHOHYDQWĦ

&RQYHQWLRQRQWKH/DZRIWKH6HDLQDQXPEHURIUHOHYDQWSURYLVLRQVLQFOXGLQJDUWLFOH

IRUWKHSXUSRVHVRIWKHFODLPWREHRIWKHVDPHQDWLRQDOLW\DVWKHYHVVHO,QWKH5HSDUDWLRQIRU

,QWKH,QWHUQDWLRQDO7ULEXQDOIRUWKH/DZRIWKH6HDKDQGHGGRZQLWVGHFLVLRQLQ

QDWLRQDOLW\Ħ,QGLVPLVVLQJ*XLQHDģVREMHFWLRQWKH7ULEXQDOVWDWHGWKDWWKH8QLWHG1DWLRQV

DVVHUWLQJWKDWZKHUHDFODLPZDVRQEHKDOIRIDYHVVHOPHPEHUVRIWKHFUHZZHUHWREHGHHPHG



LQVLVWHGWKDWLWKDGWKHULJKWWRSURWHFWWKHFUHZRIDVKLSIO\LQJLWVIODJĥLUUHVSHFWLYHRIWKHLU

WKHDGPLVVLELOLW\RIWKHFODLPLQUHVSHFWRIWKHFUHZRQWKHJURXQGWKDWLWFRQVWLWXWHGDFODLPIRU

*RYHUQPHQWVXFFHVVIXOO\FODLPHGFRPSHQVDWLRQRQEHKDOIRIWKUHHQRQQDWLRQDOFUHZPHPEHUV

ZKLFKDURVH

GLSORPDWLFSURWHFWLRQLQUHVSHFWRIQRQQDWLRQDOVRI6W9LQFHQW6W9LQFHQWHTXDOO\FOHDUO\

,QWKHĥ,ģP$ORQHĦFDVH

IURPWKHVLQNLQJRID&DQDGLDQYHVVHOE\D8QLWHG6WDWHVFRDVWJXDUGVKLSWKH&DQDGLDQ

WRWKHSURWHFWLRQRIWKHIODJXQGHUZKLFKWKH\VHUYHĦ

WKHFUHZVRPHWKLQJDNLQWREXWGLIIHUHQWIURPGLSORPDWLFSURWHFWLRQ*XLQHDFOHDUO\REMHFWHGWR



QDYDORUPHUFDQWLOHPDULQHXQGHUDIODJQRWWKHLURZQDUHHQWLWOHGIRUWKHGXUDWLRQRIWKDWVHUYLFH


WKH7ULEXQDOģVUHDVRQLQJVXJJHVWVWKDWLWDOVRVDZWKHPDWWHUDVDFDVHLQYROYLQJWKHSURWHFWLRQRI

0F&UHDG\ 86 Y0H[LFRWKHXPSLUH6LU(GZDUG7KRUQWRQKHOGWKDWĥVHDPHQVHUYLQJLQWKH

$OWKRXJKWKH7ULEXQDOWUHDWHGWKHGLVSXWHPDLQO\DVRQHRIGLUHFWLQMXU\WR6W9LQFHQW

FRPSHQVDWLRQWR6W9LQFHQWIRUGDPDJHVWRWKH6DLJDDQGIRULQMXU\WRWKHFUHZ

6W9LQFHQWE\DUUHVWLQJDQGGHWDLQLQJWKHVKLSDQGLWVFUHZ,WRUGHUHG*XLQHDWRSD\

FKDOOHQJHVWRWKHDGPLVVLELOLW\RIWKHFODLPDQGKHOGWKDW*XLQHDKDGYLRODWHGWKHULJKWVRI



,QWHUQDWLRQDODUELWUDODZDUGVDUHLQFRQFOXVLYHRQWKHULJKWRID6WDWHWRH[WHQGSURWHFWLRQ

DVWRZKHWKHUWKLVSUDFWLFHSURYLGHVHYLGHQFHRID

WKDWWKHLQMXUHGFUHZPHPEHUVZHUHQRWQDWLRQDOVRI6W9LQFHQW7KH7ULEXQDOGLVPLVVHGWKHVH

WRQRQQDWLRQDOVHDPHQEXWWHQGWROHDQLQIDYRXURIVXFKULJKWUDWKHUWKDQDJDLQVWLW,Q



FXVWRPDU\UXOH

UDLVHGLQFOXGLQJE\WKH8QLWHG6WDWHV



FRPPXQLFDWLRQVDQGFRQVXODUUHJXODWLRQVRIWKH8QLWHG6WDWHV'RXEWVKDYHKRZHYHUEHHQ
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DFWWKDWLVDVDFRQVHTXHQFHRIWKHLQMXU\WRWKHYHVVHO7KXVVXFKDULJKWZRXOGDULVHZKHUH

VXVWDLQHGLQFRQQHFWLRQZLWKDQLQMXU\WRWKHYHVVHOUHVXOWLQJIURPDQLQWHUQDWLRQDOO\ZURQJIXO

LQMXULHVVXVWDLQHGGXULQJRULQWKHFRXUVHRIDQLQMXU\WRWKHYHVVHOEXWH[WHQGVDOVRWRLQMXULHV

7KHULJKWRIWKHIODJ6WDWHWRVHHNUHGUHVVIRUWKHVKLSģVFUHZLVQRWOLPLWHGWRUHGUHVVIRU

7KHUHDUHFHUWDLQSUDFWLFHVRQWKHSDUWRI6WDWHVLQWKHILHOGRIGLSORPDWLFSURWHFWLRQ

&RPPHQWDU\


F
7UDQVIHUWRWKHLQMXUHGSHUVRQDQ\FRPSHQVDWLRQREWDLQHGIRUWKHLQMXU\
IURPWKHUHVSRQVLEOH6WDWHVXEMHFWWRDQ\UHDVRQDEOHGHGXFWLRQV

E
7DNHLQWRDFFRXQWZKHUHYHUIHDVLEOHWKHYLHZVRILQMXUHGSHUVRQVZLWK
UHJDUGWRUHVRUWWRGLSORPDWLFSURWHFWLRQDQGWKHUHSDUDWLRQWREHVRXJKWDQG

D
*LYHGXHFRQVLGHUDWLRQWRWKHSRVVLELOLW\RIH[HUFLVLQJGLSORPDWLF
SURWHFWLRQHVSHFLDOO\ZKHQDVLJQLILFDQWLQMXU\KDVRFFXUUHG


$6WDWHHQWLWOHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQDFFRUGLQJWRWKHSUHVHQWGUDIW
DUWLFOHVVKRXOG

5HFRPPHQGHGSUDFWLFH

$UWLFOH



ZKLFKKDYHQRW\HWDFTXLUHGWKHVWDWXVRIFXVWRPDU\UXOHVDQGZKLFKDUHQRWVXVFHSWLEOHWR



LWVHOI

PHPEHUVRIWKHVKLSģVFUHZDUHLOOHJDOO\DUUHVWHGDQGGHWDLQHGDIWHUWKHLOOHJDODUUHVWRIWKHVKLS

$6WDWHLVQRWXQGHULQWHUQDWLRQDOODZREOLJHGWRH[HUFLVHGLSORPDWLFSURWHFWLRQRQEHKDOI

$5(6SDUDV






$UWLFOH  RIWKH&KDUWHURIWKH8QLWHG1DWLRQVIRULQVWDQFHSURYLGHVWKDWLQUHFRPPHQGLQJDSSURSULDWH
SURFHGXUHVIRUWKHVHWWOHPHQWRIGLVSXWHVĥWKH6HFXULW\&RXQFLOVKRXOGDOVRWDNHLQWRFRQVLGHUDWLRQWKDWOHJDO
GLVSXWHVVKRXOGDVDJHQHUDOUXOHEHUHIHUUHGE\WKHSDUWLHVWRWKH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQDFFRUGDQFHZLWK
WKHSURYLVLRQVRIWKH6WDWXWHRIWKH&RXUWĦ HPSKDVLVDGGHG &RQYHQWLRQVRQWKHODZRIWKHVHDDOVRHPSOR\WKH
WHUPĥVKRXOGĦUDWKHUWKDQĥVKDOOĦ$UWLFOHRIWKH*HQHYD&RQYHQWLRQRQWKH+LJK6HDV8QLWHG1DWLRQV
7UHDW\6HULHVYROSSURYLGHVWKDWĥLQRUGHUWRHQMR\IUHHGRPRIWKHVHDVRQHTXDOWHUPVZLWKFRDVWDO6WDWHV
6WDWHVKDYLQJQRVHDFRDVWVKRXOGKDYHIUHHDFFHVVWRWKHVHDĦ HPSKDVLVDGGHG 6HHWRRDUWLFOHV
DQGRIWKH8QLWHG1DWLRQV&RQYHQWLRQRQWKH/DZRIWKH6HD

RIDQDWLRQDOZKRKDVEHHQLQMXUHGDVDUHVXOWRIDQLQWHUQDWLRQDOO\ZURQJIXODFWDWWULEXWDEOHWR



UHPHGLDOSURFHGXUH

VHUYHVDVDUHPLQGHUWR6WDWHVWKDWWKH\VKRXOGFRQVLGHUWKHSRVVLELOLW\RIUHVRUWLQJWRWKLV

ORQJHVWKLVWRU\DQGKDVDSURYHQUHFRUGRIHIIHFWLYHQHVV'UDIWDUWLFOHVXESDUDJUDSK D 

UHPHG\WRZKLFK6WDWHVVKRXOGJLYHVHULRXVFRQVLGHUDWLRQ$IWHUDOOLWLVWKHUHPHG\ZLWKWKH

FDVH:KHQWKHSURWHFWLRQRIIRUHLJQQDWLRQDOVLVLQLVVXHGLSORPDWLFSURWHFWLRQLVDQREYLRXV

DFKLHYHWKHJRDORIHIIHFWLYHSURWHFWLRQZLOOLQHYLWDEO\GHSHQGRQWKHFLUFXPVWDQFHVRIHDFK

LQWHUQDWLRQDOERGLHVDQGGLSORPDWLFSURWHFWLRQ:KLFKSURFHGXUHRUUHPHG\LVPRVWOLNHO\WR

ULJKWVWUHDWLHVPHFKDQLVPVFULPLQDOSURVHFXWLRQRUDFWLRQE\WKH6HFXULW\&RXQFLORURWKHU

PD\EHDFKLHYHGE\PDQ\PHDQVLQFOXGLQJFRQVXODUSURWHFWLRQUHVRUWWRLQWHUQDWLRQDOKXPDQ

2XWFRPHUHVROXWLRQDGRSWHGE\WKH*HQHUDO$VVHPEO\RQ2FWREHU7KLVSURWHFWLRQ

SULQFLSDOJRDOVRIWKHLQWHUQDWLRQDOOHJDORUGHUDVZDVUHDIILUPHGE\WKH:RUOG6XPPLW

LQMXU\7KHSURWHFWLRQRIKXPDQEHLQJVE\PHDQVRILQWHUQDWLRQDOODZLVWRGD\RQHRIWKH

ODZFDQRIIHU





SRVVLELOLW\RIH[HUFLVLQJGLSORPDWLFSURWHFWLRQRQEHKDOIRIDQDWLRQDOZKRVXIIHUVVLJQLILFDQW

DUUHVWHG,QWKHVHFLUFXPVWDQFHVWKH\VKRXOGUHFHLYHWKHPD[LPXPSURWHFWLRQWKDWLQWHUQDWLRQDO

6XESDUDJUDSK D UHFRPPHQGVWR6WDWHVWKDWWKH\VKRXOGJLYHFRQVLGHUDWLRQWRWKH

WUHDWLHV

WKLVNLQGLVQRWXQNQRZQWRWUHDWLHVDOWKRXJKLWFDQQRWEHGHVFULEHGDVDFRPPRQIHDWXUHRI

ĥVKRXOGĦIROORZFHUWDLQSUDFWLFHV7KHXVHRIUHFRPPHQGDWRU\DQGQRWSUHVFULSWLYHODQJXDJHRI

LQWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQLQGUDIWDUWLFOHZKLFKUHFRPPHQGVWKDW6WDWHV

6WDWHLQWKHIRUPRISRRUZRUNLQJFRQGLWLRQVRUIURPWKLUG6WDWHVLQWKHHYHQWRIWKHVKLSEHLQJ

EHLQJDFFRUGHGWRHLWKHU6KLSVģFUHZVDUHRIWHQH[SRVHGWRKDUGVKLSVHPDQDWLQJIURPWKHIODJ

DQGWKHULJKWRIWKHIODJ6WDWHWRVHHNUHGUHVVIRUWKHFUHZVKRXOGEHUHFRJQL]HGZLWKRXWSULRULW\

KDYLQJUHSODFHGGLSORPDWLFSURWHFWLRQ%RWKGLSORPDWLFSURWHFWLRQE\WKH6WDWHRIQDWLRQDOLW\

MXVWLILHG,WFDQQRWKRZHYHUEHFDWHJRUL]HGDVGLSORPDWLFSURWHFWLRQ1RUVKRXOGLWEHVHHQDV

ULJKWVDQGIRUHLJQLQYHVWPHQW7KHVHSUDFWLFHVDUHUHFRPPHQGHGWR6WDWHVIRUWKHLUFRQVLGHUDWLRQ

FODLPVRQEHKDOIRIWKHLUQDWLRQDOV

6XSSRUWIRUWKHULJKWRIWKHIODJ6WDWHWRVHHNUHGUHVVIRUWKHVKLSģVFUHZLVVXEVWDQWLDODQG

1HYHUWKHOHVVWKH\DUHGHVLUDEOHSUDFWLFHVFRQVWLWXWLQJQHFHVVDU\IHDWXUHVRIGLSORPDWLF
SURWHFWLRQWKDWDGGVWUHQJWKWRGLSORPDWLFSURWHFWLRQDVDPHDQVIRUWKHSURWHFWLRQRIKXPDQ

FUHZPHPEHUVWKDQWRUHTXLUHWKH6WDWHVRIQDWLRQDOLW\RIDOOFUHZPHPEHUVWREULQJVHSDUDWH



WUDQVIRUPDWLRQLQWRUXOHVRIODZLQWKHH[HUFLVHRISURJUHVVLYHGHYHORSPHQWRIWKHODZ

RYHUORRNHG,WLVPXFKHDVLHUDQGPRUHHIILFLHQWIRURQH6WDWHWRVHHNUHGUHVVRQEHKDOIRIDOO
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6XESDUDJUDSK F SURYLGHVWKDW6WDWHVVKRXOGWUDQVIHUDQ\FRPSHQVDWLRQUHFHLYHGIURP

%DUFHORQD7UDFWLRQFDVHDWS

  6RXWK$IULFDQ/DZ5HSRUWV && ,/0YRO  SSDUD





5XGROI+HVVFDVH,/5YROSDWSS$EEDVLY6HFUHWDU\RI6WDWHIRU)RUHLJQ
DQG&RPPRQZHDOWK$IIDLUV >@(:&$&LYDQG,/5YROSSDUDV6HH
JHQHUDOO\$9HUPHHU.½Q]OLĥ5HVWULFWLQJ'LVFUHWLRQ-XGLFLDO5HYLHZRI'LSORPDWLF3URWHFWLRQĦ1RUGLF-RXUQDORI
,QWHUQDWLRQDO/DZYRO  S



6HH)LUVW5HSRUWRIWKH6SHFLDO5DSSRUWHXURQ'LSORPDWLF3URWHFWLRQGRFXPHQW$&1S




6HHIRUH[DPSOH$EEDVLY6HFUHWDU\RI6WDWHIRU)RUHLJQDQG&RPPRQZHDOWK$IIDLUV>@(:&$&LY
.DXQGDY3UHVLGHQWRIWKH5HSXEOLFRI6RXWK$IULFD  6RXWK$IULFDQ/DZ5HSRUWV && ,/0YRO
 S



WKH6WDWHLQWKHLQWHUHVWVRIWKHLQGLYLGXDOLQWKHVHWWOHPHQWRIWKHFODLPRUWKHSD\PHQWRIDQ\

WKHH[LVWHQFHRIVRPHREOLJDWLRQRQWKHSDUWRID6WDWHWRFRQVLGHUWKHSRVVLELOLW\RIH[HUFLVLQJ





,&-5HSRUWV SDWS

3&,-5HSRUWV6HULHV$1RS



%%ROOHFNHU6WHUQ/H3UªMXGLFHGDQVOD7KªRULHGHOD5HVSRQVDELOLWª,QWHUQDWLRQDOH 3DULV$3HGRQH 
S/'XERLVĥ/DGLVWLQFWLRQHQWUHOHGURLWGHOģWDWUªFODPDQWHWOHGURLWDXUHVVRUWLVVDQWGDQVODSURWHFWLRQ
GLSORPDWLTXHĦ5HYXHFULWLTXHGH'URLW,QWHUQDWLRQDO3ULYª  SS




&KRU]RZ)DFWRU\FDVH 0HULWV  3&,-5HSRUWV6HULHV$1RSVHSDUDWHRSLQLRQRI-XGJH0RUHOOLLQ
%DUFHORQD7UDFWLRQFDVH,&-5HSRUWVS

ORJLFRI0DYURPPDWLVLVXQGHUPLQHGE\WKHSUDFWLFHRIFDOFXODWLQJWKHDPRXQWRIGDPDJHV

GLSORPDWLFSURWHFWLRQLVFRQILUPHGE\WKH%DUFHORQD7UDFWLRQFDVH'HVSLWHWKHIDFWWKDWWKH

FRPSHQVDWLRQUHFHLYHG7KDWWKH6WDWHKDVĥFRPSOHWHIUHHGRPRIDFWLRQĦLQLWVH[HUFLVHRI

DQGEHFRPHVĥWKHVROHFODLPDQWĦ&RQVHTXHQWO\ORJLFGLFWDWHVWKDWQRUHVWUDLQWVDUHSODFHGRQ

3DOHVWLQH&RQFHVVLRQVGLFWXPD6WDWHDVVHUWVLWVRZQULJKWLQH[HUFLVLQJGLSORPDWLFSURWHFWLRQ

0DYURPPDWLVUXOHDQGDQXPEHURIMXGLFLDOSURQRXQFHPHQWV,QWHUPVRIWKH0DYURPPDWLV

EDVHGRQGLSORPDWLFSURWHFWLRQWRWKHLQMXUHGQDWLRQDO7KLVSHUFHSWLRQKDVLWVURRWVLQWKH

GLVFUHWLRQLQVXFKPDWWHUVDQGDUHXQGHUQRREOLJDWLRQWRWUDQVIHUPRQH\VUHFHLYHGIRUDFODLP

UHFRPPHQGDWLRQLVGHVLJQHGWRHQFRXUDJHWKHZLGHVSUHDGSHUFHSWLRQWKDW6WDWHVKDYHDQDEVROXWH

WKHUHVSRQVLEOH6WDWHLQUHVSHFWRIDQLQMXU\WRDQDWLRQDOWRWKHLQMXUHGQDWLRQDO7KLV



GHYHORSPHQW

,ILWLVQRWGUDIWDUWLFOHVXESDUDJUDSK E PXVWDOVREHVHHQDVDQH[HUFLVHLQSURJUHVVLYH

FRQWDLQHGLQGUDIWDUWLFOHVXESDUDJUDSK E LVDOUHDG\DUXOHRIFXVWRPDU\LQWHUQDWLRQDOODZ

FRPSHQVDWLRQE\ZD\RIUHSDUDWLRQ7KLVKDVOHGVRPHVFKRODUVWRFRQWHQGWKDWWKHDGPRQLWLRQ

ZLWKWKHLQMXUHGSHUVRQ6RWRRZLWKWKHGHFLVLRQZKHWKHUWRGHPDQGVDWLVIDFWLRQUHVWLWXWLRQRU

DVVHVVLQJWKHGDPDJHVWREHFODLPHG,QRUGHUWRGRWKLVLWLVREYLRXVO\QHFHVVDU\WRFRQVXOW

SURWHFWLRQGRKDYHUHJDUGWRWKHPRUDODQGPDWHULDOFRQVHTXHQFHVRIDQLQMXU\WRDQDOLHQLQ

GLSORPDWLFSURWHFWLRQDQGWKHUHSDUDWLRQWREHVRXJKWĦ,QSUDFWLFH6WDWHVH[HUFLVLQJGLSORPDWLF

ĥWDNHLQWRDFFRXQWZKHUHYHUIHDVLEOHWKHYLHZVRILQMXUHGSHUVRQVZLWKUHJDUGWRUHVRUWWR

,QWKHVHFLUFXPVWDQFHVLWLVSRVVLEOHWRVHULRXVO\VXJJHVWWKDWLQWHUQDWLRQDOODZDOUHDG\UHFRJQL]HV

DSSURSULDWHDFWLRQĦ

ZHUHWKHGHFLVLRQZRXOGEHMXVWLFLDEOHDQGDFRXUWZRXOGRUGHUWKHJRYHUQPHQWWRWDNH

WRUHIXVH,WLVXQOLNHO\WKDWVXFKDUHTXHVWZRXOGHYHUEHUHIXVHGE\JRYHUQPHQWEXWLILW

ZKHUHWKHHYLGHQFHLVFOHDUZRXOGEHGLIILFXOWDQGLQH[WUHPHFDVHVSRVVLEO\LPSRVVLEOH

KXPDQULJKWVQRUPV$UHTXHVWWRJRYHUQPHQWIRUDVVLVWDQFHLQVXFKFLUFXPVWDQFHV

ODZWRWDNHDFWLRQWRSURWHFWRQHRILWVFLWL]HQVDJDLQVWDJURVVDEXVHRILQWHUQDWLRQDO

ĥ7KHUHPD\EHDGXW\RQJRYHUQPHQWFRQVLVWHQWZLWKLWVREOLJDWLRQVXQGHULQWHUQDWLRQDO

3UHVLGHQWRIWKH5HSXEOLFRI6RXWK$IULFDWKH6RXWK$IULFD&RQVWLWXWLRQDO&RXUWVWDWHGWKDW

FRQVLGHUDWLRQWRWKHSRVVLELOLW\RIH[HUFLVLQJGLSORPDWLFSURWHFWLRQ,Q.DXQGDDQG2WKHUVY

UHYLHZWRGRVRPHWKLQJWRDVVLVWLWVQDWLRQDOVZKLFKPD\LQFOXGHDQREOLJDWLRQWRJLYHGXH

H[HUFLVHGLSORPDWLFSURWHFWLRQRUQRWWKHUHLVDQREOLJDWLRQRQWKDW6WDWHVXEMHFWWRMXGLFLDO

QXPEHURIQDWLRQDOFRXUWGHFLVLRQVLQGLFDWHWKDWDOWKRXJKD6WDWHKDVDGLVFUHWLRQZKHWKHUWR

PXVWFDUU\ZLWKLWWKHFRUUHVSRQGLQJGXW\RIWKH6WDWHWRH[HUFLVHSURWHFWLRQ0RUHRYHUD

WKHULJKWRIWKHLQGLYLGXDOWRUHFHLYHGLSORPDWLFSURWHFWLRQIRULQMXULHVVXIIHUHGDEURDGZKLFK

DUHVXEMHFWHGWRVLJQLILFDQWKXPDQULJKWVYLRODWLRQV7KH&RQVWLWXWLRQVRIPDQ\6WDWHVUHFRJQL]H

6WDWHVHLWKHUXQGHULQWHUQDWLRQDOODZRUQDWLRQDOODZWRSURWHFWWKHLUQDWLRQDOVDEURDGZKHQWKH\

6XESDUDJUDSK E SURYLGHVWKDWD6WDWHĥVKRXOGĦLQWKHH[HUFLVHRIGLSORPDWLFSURWHFWLRQ

VXESDUDJUDSK D PXVWEHVHHQDVDQH[HUFLVHLQSURJUHVVLYHGHYHORSPHQW

&RXUWRI-XVWLFHDQGQDWLRQDOFRXUWVDVVKRZQLQWKHFRPPHQWDU\WRGUDIWDUWLFOH'HVSLWH


FXVWRPDU\LQWHUQDWLRQDOODZKDVQRW\HWUHDFKHGWKLVVWDJHRIGHYHORSPHQWWKHQGUDIWDUWLFOH

DIILUPHGE\GUDIWDUWLFOHRIWKHSUHVHQWGUDIWDUWLFOHVDQGKDVEHHQDVVHUWHGE\WKH,QWHUQDWLRQDO

WKLVWKHUHLVJURZLQJVXSSRUWIRUWKHYLHZWKDWWKHUHLVVRPHREOLJDWLRQKRZHYHULPSHUIHFWRQ

GLSORPDWLFSURWHFWLRQRQEHKDOIRIDQDWLRQDOZKRKDVVXIIHUHGDVLJQLILFDQWLQMXU\DEURDG,I

DQRWKHU6WDWH7KHGLVFUHWLRQDU\QDWXUHRIWKH6WDWHģVULJKWWRH[HUFLVHGLSORPDWLFSURWHFWLRQLV
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FXVWRPDU\LQWHUQDWLRQDOODZ

WKHYLHZSHUVLVWVWKDWWKH6WDWHKDVDQDEVROXWHGLVFUHWLRQLQWKH

ZKRLVWKHUHDORZQHUWKHUHRI%URDGDQGPLVOHDGLQJVWDWHPHQWVVXVFHSWLEOHRIWKLV
FRQVWUXFWLRQDUHIRXQGLQFDVHVZKHUHOXPSVXPDZDUGVDQGSD\PHQWVKDYHEHHQPDGHWR
WKHGHPDQGLQJQDWLRQFRYHULQJQXPHURXVFODLPVSXWIRUZDUGE\LWDQGZKHUHWKHWULEXQDO
PDNLQJWKHDZDUGGLGQRWXQGHUWDNHWRDGMXGLFDWHHDFKFODLPRUWRDOORFDWHDQ\VSHFLILHG

SUHVHQWHGDQGSUHVVHGRUZLWKGUDZQRUFRPSURPLVHGDQGWKHSULYDWHRZQHUZLOOEH

ERXQGE\WKHDFWLRQWDNHQ(YHQLISD\PHQWLVPDGHWRWKHHVSRXVLQJQDWLRQLQSXUVXDQFH

RIWKHDZDUGLWKDVFRPSOHWHFRQWURORYHUWKHIXQGVRSDLGWRDQGKHOGE\LWDQGPD\WR

SUHYHQWIUDXGFRUUHFWDPLVWDNHRUSURWHFWWKHQDWLRQDOKRQRXUDWLWVHOHFWLRQUHWXUQWKH

&KRU]RZ)DFWRU\FDVH 0HULWV 3&,-5HSRUWV6HULHV$1RDWS



:.*HFNĥ'LSORPDWLF3URWHFWLRQĦLQ(QF\FORSDHGLDRI3XEOLF,QWHUQDWLRQDO/DZ  YRODWS
'%HGHUPDQĥ,QWHULP5HSRUWRQĢ/XPS6XP$JUHHPHQWVDQG'LSORPDWLF3URWHFWLRQģĦ,QWHUQDWLRQDO/DZ
$VVRFLDWLRQ5HSRUWRIWKH6HYHQWLHWK&RQIHUHQFH1HZ'HOKL  S5/LOOLFKĥ7KH8QLWHG
6WDWHV+XQJDULDQ&ODLPV$JUHHPHQWRIĦ  $-,/YROS5/LOOLFK %:HVWRQ,QWHUQDWLRQDO
&ODLPV7KHLU6HWWOHPHQWE\/XPS6XP$JUHHPHQWV &KDUORWWHVYLOOH8QLYHUVLW\3UHVVRI9LUJLQLD 




$PHULFDQ/DZ,QVWLWXWH5HVWDWHPHQWRIWKH/DZ7KLUG)RUHLJQ/DZRIWKH8QLWHG6WDWHV  DWh
SS'LVWULEXWLRQRIWKH$VORS$ZDUG2SLQLRQRI-5HXEHQ&ODUN'HSDUWPHQWRI6WDWHFLWHGLQ+DFNZRUWK
'LJHVWRI,QWHUQDWLRQDO/DZYROS%%ROOHFNHU6WHUQ/H3UªMXGLFHGDQVOD7KªRULHGHOD5HVSRQVDELOLWª
,QWHUQDWLRQDOHS

&LYLOLDQ:DU&ODLPDQWV$VVRFLDWLRQY5>@$&S/RQUKR([SRUWV/WGY([SRUW&UHGLWV*XDUDQWHH
'HSDUWPHQW>@$(5SDWS



815,$$YRO9,,SDWS (PSKDVLVDGGHG 



6HHWKHDXWKRUVFLWHGLQIRRWQRWHDERYH





RURWKHUVģĦ

VRPH6WDWHVKDYHHQDFWHGOHJLVODWLRQWRHQVXUHWKDWFRPSHQVDWLRQDZDUGVDUHIDLUO\GLVWULEXWHGWR

815,$$YRO9,,SDWS

6HH%%ROOHFNHU6WHUQ/H3UªMXGLFHGDQVOD7KªRULHGHOD5HVSRQVDELOLWª,QWHUQDWLRQDOHS
&DVH1R>@(&+5







:.*HFNĥ'LSORPDWLF3URWHFWLRQĦLQ(QF\FORSHGLDRI3XEOLF,QWHUQDWLRQDO/DZ  YRODWS
)9*DUFLD$PDGRU/RXLV%6RKQ 55%D[WHU5HFHQW&RGLILFDWLRQRIWKH/DZRIWKH6WDWH5HVSRQVLELOLW\IRU
,QMXULHVWR$OLHQV 'REEV)HUU\1<2FHDQD3XEOLVKHUV S





FRXOGJLYHULVHWRDQHQIRUFHDEOHULJKWRQWKHSDUWRIWKHLQMXUHGSHUVRQVWRFRPSHQVDWLRQ

LQ %HDXPDUWLQY)UDQFH WKDWDQLQWHUQDWLRQDODJUHHPHQWPDNLQJSURYLVLRQIRUFRPSHQVDWLRQ

WKHDZDUGLVWREHGLYLGHG0RUHRYHULQWKH(XURSHDQ&RXUWRI+XPDQ5LJKWVGHFLGHG

WKH6WDWHģVGLVFUHWLRQLVWREHIRXQGLQWKHGHFLVLRQVRIDUELWUDOWULEXQDOVZKLFKSUHVFULEHKRZ

7KDWWKLVLVWKHSUDFWLFHRI6WDWHVLVFRQILUPHGE\VFKRODUV)XUWKHUHYLGHQFHRIWKHHURVLRQRI

QDWLRQLQVDWLVIDFWLRQRIVSHFLILFFODLPVDVKHOGĢLQWUXVWIRUFLWL]HQVRIWKH8QLWHG6WDWHV

UHVXOWLQLQGLYLGXDOFODLPVUHFHLYLQJFRQVLGHUDEO\OHVVWKDQZDVFODLPHG2QWKHRWKHUKDQG

WKRVHFODLPLQJXQGHUKLPIRUWKHIXOODPRXQWRIWKHDZDUGUHFHLYHG6RIDUDVWKH
8QLWHG6WDWHVLVFRQFHUQHGLWZRXOGVHHPWKDWWKH&RQJUHVVKDVWUHDWHGIXQGVSDLGWKH

,WLVE\QRPHDQVFOHDUWKDW6WDWHSUDFWLFHDFFRUGVZLWKWKHDERYHYLHZ2QWKHRQHKDQG

KDVLQWKHDEVHQFHRIIUDXGRUPLVWDNHKHVLWDWHGWRDFFRXQWWRWKHQDWLRQDOGHVLJQDWHGRU

EHKDOIRILWVGHVLJQDWHGQDWLRQDOLQZKLFKWKHQDWLRQUHFHLYLQJSD\PHQWRIVXFKDZDUG

DZDUGKDVEHHQPDGHE\DQLQWHUQDWLRQDOWULEXQDOLQIDYRXURIWKHGHPDQGLQJQDWLRQRQ

6WDWHVDJUHHWROXPSVXPVHWWOHPHQWVLQUHVSHFWRIPXOWLSOHLQGLYLGXDOFODLPVZKLFKLQSUDFWLFH



E\VRPHWREHDQDFFXUDWHVWDWHPHQWRILQWHUQDWLRQDOODZ

6LPLODUVWDWHPHQWVDUHWREHIRXQGLQDQXPEHURI(QJOLVKMXGLFLDOGHFLVLRQVZKLFKDUHVHHQ

DPRXQWWRDQ\GHVLJQDWHGFODLP,WLVQRWEHOLHYHGWKDWDQ\FDVHFDQEHFLWHGLQZKLFKDQ

DFFRXQWWRWKHSULYDWHFODLPDQWRQZKRVHEHKDOIWKHFODLPZDVDVVHUWHGDQGSDLGDQG

H[HUFLVHDQXQWUDPPHOOHGGLVFUHWLRQLQGHWHUPLQLQJZKHQDQGKRZWKHFODLPZLOOEH

IXQGWRWKHQDWLRQSD\LQJLWRURWKHUZLVHGLVSRVHRILWĦ

VHQVHWKDWWKHWLWOHYHVWVLQWKHQDWLRQUHFHLYLQJLWHQWLUHO\IUHHIURPDQ\REOLJDWLRQWR

SDUWLFXODUFODLPDQWEXWE\WKHODUJHULQWHUHVWVRIWKHZKROHSHRSOHRIWKHQDWLRQDQGPXVW



SD\PHQWLVPDGHRQWKDWVSHFLILFGHPDQGWKHIXQGVRSDLGLVQRWDQDWLRQDOIXQGLQWKH

ĥī%XWZKHUHDGHPDQGLVPDGHRQEHKDOIRIDGHVLJQDWHGQDWLRQDODQGDQDZDUGDQG

8PSLUH3DUNHUVWDWHG

UHFHLYHGLQGLSORPDWLFFODLPVWRWKHLULQMXUHGQDWLRQDOV,Q$GPLQLVWUDWLYH'HFLVLRQ9

LQGLYLGXDOFODLPDQWV0RUHRYHUWKHUHLVFOHDUHYLGHQFHWKDWLQSUDFWLFH6WDWHVGRSD\PRQH\V

ĥ,QH[HUFLVLQJVXFKFRQWURO>WKHQDWLRQ@LVJRYHUQHGQRWRQO\E\WKHLQWHUHVWRIWKH

86*HUPDQ0L[HG&ODLPV&RPPLVVLRQLQ$GPLQLVWUDWLYH'HFLVLRQ9

GLVSRVDORIFRPSHQVDWLRQUHFHLYHG7KLVLVLOOXVWUDWHGE\WKHGLFWXPRI8PSLUH3DUNHULQWKH



FODLPHGRQWKHEDVLVRIWKHLQMXU\VXIIHUHGE\WKHLQGLYLGXDOZKLFKLVFODLPHGWREHDUXOHRI

48

6XESDUDJUDSK F DFNQRZOHGJHVWKDWLWZRXOGQRWEHLQDSSURSULDWHIRUD6WDWHWRPDNH

UHDVRQDEOHGHGXFWLRQVIURPWKHFRPSHQVDWLRQWUDQVIHUUHGWRLQMXUHGSHUVRQV7KHPRVWREYLRXV



$OWKRXJKWKHUHLVVRPHVXSSRUWIRUFXUWDLOLQJWKHDEVROXWHULJKWRIWKH6WDWHWRZLWKKROG

SURJUHVVLYHGHYHORSPHQWLWLVVXSSRUWHGE\6WDWHSUDFWLFHDQGHTXLW\

EDFNJURXQGWKDWGUDIWDUWLFOHVXESDUDJUDSK F KDVEHHQDGRSWHG:KLOHLWLVDQH[HUFLVHLQ

FXUWDLOPHQWRIWKH6WDWHVGLVFUHWLRQLQWKHGLVEXUVHPHQWRIFRPSHQVDWLRQ,WLVDJDLQVWWKLV

DZDUGV2QWKHRWKHUKDQGSXEOLFSROLF\HTXLW\DQGUHVSHFWIRUKXPDQULJKWVVXSSRUWWKH

VHQVHRIREOLJDWLRQRQWKHSDUWRI6WDWHVWROLPLWWKHLUIUHHGRPRIGLVSRVDORIFRPSHQVDWLRQ

GHFLVLRQVDQGGRFWULQHWKLVSUREDEO\GRHVQRWFRQVWLWXWHDVHWWOHGSUDFWLFH1RULVWKHUHDQ\

SD\PHQWRIFRPSHQVDWLRQUHFHLYHGWRWKHLQMXUHGQDWLRQDOLQQDWLRQDOOHJLVODWLRQMXGLFLDO



WRWKHP

FRPSHQVDWLRQIRULWVQDWLRQDOVRUWRUHFRYHUWKHFRVWRIJRRGVRUVHUYLFHVSURYLGHGE\WKH6WDWH

MXVWLILFDWLRQIRUVXFKGHGXFWLRQVZRXOGEHWRUHFRXSWKHFRVWVRI6WDWHHIIRUWVWRREWDLQ
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46. The Court notes that the expulsion was characterized as a “refusal
of entry” when it was carried out, as both Parties have acknowledged and
as is conﬁrmed by the notice drawn up on 31 January 1996 by the
national immigration service of Zaire. It is apparent that refusals of entry
22

21

45. The Court will recall at this stage that, in its Memorial on the merits, Guinea described in detail the violations of international law allegedly
committed by the DRC against Mr. Diallo. Among those cited is the
claim that Mr. Diallo was arbitrarily arrested and detained on two occasions, ﬁrst in 1988 and then in 1995. It states that he suffered inhuman
and degrading treatment during those periods in detention and adds that
his rights under the 1963 Vienna Convention on Consular Relations were
not respected. The Court observes however that Guinea has not, in any
way, developed the question of the admissibility of the claims concerning
this inhuman and degrading treatment or relating to the 1963 Vienna
Convention on Consular Relations. As the Court has already noted (see
paragraph 36), the DRC has for its part endeavoured in the present proceedings to show that remedies to challenge the decision to remove
Mr. Diallo from Zaire are institutionally provided for in its domestic
legal system. By contrast, the DRC did not address the issue of exhaustion of local remedies in respect of Mr. Diallo’s arrest, his detention or
the alleged violations of his other rights, as an individual, said to have
resulted from those measures, and from his expulsion, or to have accompanied them. In view of the above, the Court will address the question of
local remedies solely in respect of Mr. Diallo’s expulsion.

44. In matters of diplomatic protection, it is incumbent on the applicant to prove that local remedies were indeed exhausted or to establish
that exceptional circumstances relieved the allegedly injured person whom
the applicant seeks to protect of the obligation to exhaust available local
remedies (see Elettronica Sicula S.p.A. (ELSI) (United States of
America v. Italy), I.C.J. Reports 1989, pp. 43-44, para. 53). It is for the
respondent to convince the Court that there were effective remedies in its
domestic legal system that were not exhausted (see ibid., p. 46, para. 59).
Thus, in the present case, Guinea must establish that Mr. Diallo exhausted
any available local remedies or, if not, must show that exceptional circumstances justiﬁed the fact that he did not do so ; it is, on the other
hand, for the DRC to prove that there were available and effective remedies in its domestic legal system against the decision to remove Mr. Diallo
from the territory and that he did not exhaust them.

43. The Parties do not question the local remedies rule ; they do however differ as to whether the Congolese legal system actually offered local
remedies which Mr. Diallo should have exhausted before his cause could
be espoused by Guinea before the Court.

AHMADOU SADIO DIALLO (JUDGMENT)

“[t]he rule that local remedies must be exhausted before international proceedings may be instituted is a well-established rule of customary international law ; the rule has been generally observed in
cases in which a State has adopted the cause of its national whose
rights are claimed to have been disregarded in another State in violation of international law. Before resort may be had to an international court in such a situation, it has been considered necessary that
the State where the violation occurred should have an opportunity
to redress it by its own means, within the framework of its own
domestic legal system.” (I.C.J. Reports 1959, p. 27.)

42. As the Court stated in the Interhandel (Switzerland v. United
States of America) case,

40. In the present case Guinea seeks to exercise its diplomatic protection on behalf of Mr. Diallo in respect of the DRC’s alleged violation of
his rights as a result of his arrest, detention and expulsion, that violation
allegedly constituting an internationally wrongful act by the DRC giving
rise to its responsibility. It therefore falls to the Court to ascertain
whether the Applicant has met the requirements for the exercise of diplomatic protection, that is to say whether Mr. Diallo is a national of
Guinea and whether he has exhausted the local remedies available in the
DRC.
41. To begin with, the Court observes that it is not disputed by the
DRC that Mr. Diallo’s sole nationality is that of Guinea and that he has
continuously held that nationality from the date of the alleged injury to
the date the proceedings were initiated. The Parties have however devoted
much argument to the issue of exhaustion of local remedies.

Owing to the substantive development of international law over recent
decades in respect of the rights it accords to individuals, the scope ratione
materiae of diplomatic protection, originally limited to alleged violations
of the minimum standard of treatment of aliens, has subsequently
widened to include, inter alia, internationally guaranteed human rights.

“diplomatic protection consists of the invocation by a State, through
diplomatic action or other means of peaceful settlement, of the
responsibility of another State for an injury caused by an internationally wrongful act of that State to a natural or legal person that is
a national of the former State with a view to the implementation of
such responsibility” (Article 1 of the draft Articles on Diplomatic
Protection adopted by the ILC at its Fifty-eighth Session (2006),
ILC Report, doc. A/61/10, p. 24).

39. The Court will recall that under customary international law, as
reﬂected in Article 1 of the draft Articles on Diplomatic Protection of the
International Law Commission (hereinafter the “ILC”),
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62. The Court, in order to establish the precise legal nature of Africom-Zaire and Africontainers-Zaire, must refer to the domestic law of
the DRC and, in particular, to the Decree of 27 February 1887 on commercial corporations. This text states, in Article 1, that “commercial corporations recognized by law in accordance with this Decree shall constitute legal persons having a personality distinct from that of their
members”.

59. The Court begins by noting the existence of a disagreement between
the Parties on the circumstances surrounding the establishment of Africom-Zaire and the conduct of its activities, on the continuation of those
activities after the 1980s, and on the consequences these questions may
have under Congolese law. It nonetheless takes the view that this disagreement essentially relates to the merits and that it has no bearing on the
question of the admissibility of Guinea’s Application as challenged in the
Congo’s objections.
60. The Court notes that the Parties have referred frequently to the
case concerning the Barcelona Traction, Light and Power Company,
Limited (Belgium v. Spain). This involved a public limited company
whose capital was represented by shares. The present case concerns
SPRLs whose capital is composed of parts sociales (see paragraph 25
above).
61. As the Court recalled in the Barcelona Traction case, “[t]here is . . .
no need to investigate the many different forms of legal entity provided
for by the municipal laws of States” (I.C.J. Reports 1970, p. 34, para. 40).
What matters, from the point of view of international law, is to determine whether or not these have a legal personality independent of their
members. Conferring independent corporate personality on a company
implies granting it rights over its own property, rights which it alone is
capable of protecting. As a result, only the State of nationality may exercise diplomatic protection on behalf of the company when its rights are
injured by a wrongful act of another State. In determining whether a
company possesses independent and distinct legal personality, international law looks to the rules of the relevant domestic law.

*

Guinea adds that it is unrealistic to claim, as the DRC does, that
Mr. Diallo could have exercised, from abroad, his rights of supervision
and control, or indeed convoked, taken part in and voted at the general
meetings.

“[e]ven if he had been in a position to appoint a new ‘gérant’ and a
‘commissaire’ — and he was not, given his lack of funds — he was
still being deprived of the right to appoint the management of his
choice in violation of . . . the 1887 Decree, and he could not be
expected to confer or abandon the management to some third party”.
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66. The Court notes that Mr. Diallo, who was associé in AfricomZaire and Africontainers-Zaire, also held the position of gérant in each of
them. An associé of an SPRL holds parts sociales in its capital, while the
gérant is an organ of the company acting on its behalf. It is not for the
Court to determine, at this stage in the proceedings, which speciﬁc rights
appertain to the status of associé and which to the position of gérant of
an SPRL under Congolese law. It is at the merits stage, as appropriate,
that the Court will have to deﬁne the precise nature, content and limits of
these rights. It is also at that stage of the proceedings that it will be for
the Court, if need be, to assess the effects on these various rights of the
action against Mr. Diallo. There is no need for the Court to rule on these
substantive matters in order to be able to dispose of the preliminary
objections raised by the Respondent.

65. Having considered all of the arguments advanced by the Parties,
the Court ﬁnds that Guinea does indeed have standing in this case in so
far as its action involves a person of its nationality, Mr. Diallo, and is
directed against the allegedly unlawful acts of the DRC which are said to
have infringed his rights, particularly his direct rights as associé of the
two companies Africom-Zaire and Africontainers-Zaire.

63. Congolese law accords an SPRL independent legal personality distinct from that of its associés, particularly in that the property of the
associés is completely separate from that of the company, and in that the
associés are responsible for the debts of the company only to the extent
of the resources they have subscribed. Consequently, the company’s
debts receivable from and owing to third parties relate to its respective
rights and obligations. As the Court pointed out in the Barcelona Traction case : “So long as the company is in existence the shareholder has no
right to the corporate assets.” (I.C.J. Reports 1970, p. 34, para. 41.) This
remains the fundamental rule in this respect, whether for a SPRL or for
a public limited company.
64. The exercise by a State of diplomatic protection on behalf of a
natural or legal person, who is associé or shareholder, having its nationality, seeks to engage the responsibility of another State for an injury
caused to that person by an internationally wrongful act committed by
that State. Ultimately, this is no more than the diplomatic protection of
a natural or legal person as deﬁned by Article 1 of the ILC draft Articles ;
what amounts to the internationally wrongful act, in the case of associés
or shareholders, is the violation by the respondent State of their direct
rights in relation to a legal person, direct rights that are deﬁned by the
domestic law of that State, as accepted by both Parties, moreover. On
this basis, diplomatic protection of the direct rights of associés of a SPRL
or shareholders of a public limited company is not to be regarded as an
exception to the general legal régime of diplomatic protection for natural
or legal persons, as derived from customary international law.
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114. Having reached the conclusion that Mr. Diallo was, both as gérant and associé of the
two companies, fully in charge and in control of them, but that they nevertheless remained legal
entities distinct from him, the Court will now address the various claims of Guinea pertaining to the
direct rights of Mr. Diallo as associé. In doing so, the Court will have to assess whether, under
DRC law, the claimed rights are indeed direct rights of the associé, or whether they are rather
rights or obligations of the companies. As the Court has already pointed out, claims relating to
rights which are not direct rights held by Mr. Diallo as associé have been declared inadmissible by
the Judgment of 24 May 2007; they can therefore no longer be entertained. In particular, this is
the case of the claims relating to the contractual rights of Africom-Zaire against the State of Zaire
(DRC), and of Africontainers-Zaire against the Gécamines, Onatra, Fina and Shell companies.

*

113. The Court is moreover of the view that Africom-Zaire and Africontainers-Zaire have
not ceased to exist. In the absence of a judicial liquidation, the dissolution of a company, according
to the 1887 Decree, “can only be decided by a general meeting” (Art. 99). Once the dissolution has
been decided upon, the company goes into a process of liquidation. The Court notes that there is
however no evidence before it indicating that a judicial liquidation took place or that a general
meeting of either of the two companies was held for the purposes of their dissolution or liquidation.

112. The Court observes that the DRC has failed to establish, by means of relevant corporate
documents, that Mr. N’Kanza was appointed gérant of Africontainers-Zaire. In particular, no
general meeting appointing Mr. N’Kanza as gérant took place (see paragraphs 129 and 133 below
on the appointment of the gérant under Article 65 of the 1887 Decree). The Court therefore
concludes that the only gérant acting for either of the companies, both at the time of Mr. Diallo’s
detentions and after his expulsion, was Mr. Diallo himself.

115. In the following paragraphs, the Court is careful to maintain the strict distinction
between the alleged infringements of the rights of the two SPRLs at issue and the alleged
infringements of Mr. Diallo’s direct rights as associé of these latter (see I.C.J. Reports 2007 (II),
pp. 605-606, paras. 62-63). The Court understands that such a distinction could appear artificial in
the case of an SPRL in which the parts sociales are held in practice by a single associé. It is
nonetheless well-founded juridically, and it is essential rigorously to observe it in the present case.
Guinea itself accepts this distinction in the present stage of the proceedings, and most of its
arguments are indeed based on it. The Court has to deal with the claims as they were presented by
the Applicant.

111. Relying on documents submitted to the Court, the DRC alleges that, following his
expulsion, Mr. Diallo appointed a new gérant for Africontainers-Zaire, Mr. N’Kanza. The DRC
notes in this regard that it was Mr. N’Kanza who made the inventory of Africontainers’ property
and represented the company in the negotiations with Gécamines in 1997, over one year after
Mr. Diallo’s expulsion. Guinea argues that, contrary to the assertion by the DRC, Mr. Diallo did
not appoint Mr. N’Kanza as a new gérant for Africontainers-Zaire. First, it draws attention to the
lack of evidence establishing that an extraordinary general meeting was ever held at which
Mr. N’Kanza might have been appointed gérant of Africontainers-Zaire. Secondly, Guinea cites
the decision of the Cour d’Appel of Kinshasa/Gombe of 20 June 2002, in which Mr. Diallo is
referred to as the gérant associé of Africontainers-Zaire. Finally, Guinea observes that in
documents relating to Africontainers-Zaire submitted to the Court, Mr. N’Kanza is not referred to
as gérant, but rather as “Directeur d’exploitation”, and that Mr. Diallo signed his letters to the
DRC as “gérant of Africontainers-Zaire”.

119. Article 79 of the Congolese Decree of 27 February 1887 on commercial corporations
stipulates that: “[n]otwithstanding any provision to the contrary, all associés shall have the right to
take part in general meetings and shall be entitled to one vote per share”. The Court observes that
it follows from the terms of this provision that the right to participate and vote in general meetings

*

118. The DRC maintains that there cannot have been any violation of Mr. Diallo’s right to
take part in general meetings, as there has been no evidence that any general meetings were
convened and that Mr. Diallo was unable to attend owing to his removal from DRC territory. The
DRC asserts that in any case Congolese commercial law places no obligation on commercial
companies in respect of where general meetings are to be held.

117. Guinea maintains that the DRC, in expelling Mr. Diallo, deprived him of his right,
guaranteed by Article 79 of the Congolese Decree of 27 February 1887 on commercial
corporations, to take part in general meetings and to vote. It claims that under DRC law general
meetings of Africom-Zaire and Africontainers-Zaire could not be held outside the territory of the
DRC. Guinea admits that Mr. Diallo could of course have exercised his rights as associé from
another country by appointing a proxy of his choice, in accordance with Article 81 of the
1887 Decree, but argues that appointing a proxy is merely an option available to the associé, whose
recognized right is clearly to have a choice whether to appoint a representative or to attend in
person. Guinea adds that, in the case of Africontainers-Zaire, it would have been impossible for
Mr. Diallo to be represented by a proxy, since Article 22 of the Articles of Incorporation of the
SPRL stipulates that only an associé may be appointed proxy of another, whereas he had become
its sole associé at the time of his expulsion.

A. The right to take part and vote in general meetings

116. Guinea’s claims relating to Mr. Diallo’s direct rights as associé pertain to the right to
participate and vote in general meetings of the two SPRLs, the right to appoint a gérant, and the
right to oversee and monitor the management of the companies. Guinea also presents a claim in
relation to the right to property concerning Mr. Diallo’s parts sociales in Africom-Zaire and
Africontainers-Zaire. The Court will now address those different claims.
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123. According to Article 81 of the Congolese Decree of 27 February 1887, “[a]ssociés may
always be represented by a proxy of their choice, subject to compliance with the conditions set
forth in the statutes”. According to Article 80 of the Congolese Decree, “[u]nless the statutes
provide otherwise, associés may express their votes in writing or by any other means that
guarantees the authenticity of the will expressed”. The Court has noted that the Parties have
provided it with the Articles of Incorporation of Africontainers-Zaire, but have not communicated
to it those of Africom-Zaire (see paragraphs 107 and 110 above). Article 22, paragraph 2, of the
Articles of Incorporation of Africontainers-Zaire reads as follows: “Associés may arrange to be
represented either by a proxy chosen from amongst the associés, or by a representative or agent of
any associé that is a legal person, if such is the case.” Article 21 of the Articles of Incorporation of
Africontainers-Zaire states that “[r]esolutions of the general meeting shall be passed by a majority
of three quarters of the votes irrespective of the number of shares owned by the members present or
represented at the meeting” (emphasis added).

122. The Court will now turn to the question of whether Mr. Diallo has been deprived of his
right to take part and vote in any general meetings because, as Guinea argues, after his expulsion he
could only have exercised that right through a proxy, whereas Congolese law afforded him the right
to choose between appointing a representative or attending in person.

121. According to Article 83 of the Congolese Decree of 27 February 1887, while the
decision to convene a general meeting is incumbent upon the gérant or the auditors (paragraph 1),
associés also have the right to request that a general meeting be convened if they hold a fifth of the
total number of shares (paragraph 2). In view of the evidence submitted to it by the Parties, the
Court finds that there is no proof that Mr. Diallo, acting either as gérant or as associé holding at
least one-fifth of the total number of shares, has taken any action to convene a general meeting,
either after having been expelled from the DRC, or at any time when he was a resident in the DRC
after 1980, not even for the purposes of annually “consider[ing] and decid[ing] on the balance sheet
and profit and loss account and on the allocation of profits”, as required by the 1887 Decree (see
Article 96). In the opinion of the Court, the right of Mr. Diallo to take part in general meetings and
to vote could only have been breached if general meetings had actually been convened after his
expulsion from the DRC. The Court notes in this respect that, even assuming that Article 1 of
Legislative Order No. 66-341 of 7 June 1966 were to oblige corporations having their
administrative seat in the DRC to hold their general meetings on Congolese territory, no evidence
has been provided that Mr. Diallo would have been precluded from taking any action to convene
general meetings from abroad, either as gérant or as associé.

120. The Court now turns to the question of whether the DRC, in expelling Mr. Diallo,
deprived him of his right to take part in general meetings and to vote, as guaranteed by Article 79
of the Congolese Decree of 27 February 1887 on commercial corporations.

belongs to the associés and not to the company. This is consistent with the Court’s conclusion in
the Barcelona Traction case, where it pointed out that “[i]t is well known” that the right to
participate and vote in general meetings is a right “which municipal law confers upon the
[shareholders] distinct from those of the company” (Barcelona Traction, Light and Power
Company, Limited (Belgium v. Spain), Second Phase, Judgment, I.C.J. Reports 1970, p. 36,
para. 47).
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128. The DRC contends that the right to appoint the gérant of an SPRL is a right of the
company, not of the associé, as it lies with the general meeting, which is an organ of the company.
Furthermore, the DRC affirms that because, under the 1887 Decree, a gérant who has not been

127. The Court observes that, at various points in the proceedings, Guinea has made four
slightly different assertions which it has grouped under the general claim of a violation of
Mr. Diallo’s right to “appoint a gérant”. It has contended that, by unlawfully expelling Mr. Diallo,
the DRC has committed: a violation of his alleged right to appoint a gérant, a violation of his
alleged right to be appointed as gérant, a violation of his alleged right to exercise the functions of a
gérant, and a violation of his alleged right not to be removed as gérant.

B. The rights relating to the gérance

126. Therefore, the Court cannot sustain Guinea’s claim that the DRC has violated
Mr. Diallo’s right to take part and vote in general meetings. The DRC, in expelling Mr. Diallo, has
probably impeded him from taking part in person in any general meeting, but, in the opinion of the
Court, such hindrance does not amount to a deprivation of his right to take part and vote in general
meetings.

125. Furthermore, with regard to Africontainers-Zaire, the Court cannot accept Guinea’s
argument that it would have been impossible for Mr. Diallo to be represented at a general meeting
by a proxy other than himself because he was the sole associé of that SPRL and Article 22 of
Africontainers-Zaire’s Articles of Incorporation stipulates that an associé may only appoint another
associé as proxy. As the Court has observed above (see paragraph 110), that company has two
associés, namely, Mr. Diallo and Africom-Zaire. Therefore, pursuant to the above-mentioned
Article 22, Mr. Diallo, acting as associé of Africontainers-Zaire, could appoint the “representative
or agent” of Africom-Zaire as his proxy for a general meeting of Africontainers-Zaire. Prior to the
appointment of that proxy, and acting as gérant of Africom-Zaire pursuant to Article 69 of the
1887 Decree (see paragraph 135 below), Mr. Diallo could have appointed such a “representative or
agent” of the latter company.

124. It follows from these provisions that an associé’s right to take part and vote in general
meetings may be exercised by the associé in person or through a proxy of his choosing. There is
no doubt in this connection that a vote expressed through a proxy at a general meeting has the same
legal effect as a vote expressed by the associé himself. On the other hand, it is more difficult to
infer with certainty from the above-mentioned provisions that they establish the right, as Guinea
maintains, for the associé to attend general meetings in person. In the opinion of the Court, the
primary purpose of these provisions is to ensure that the general meetings of companies can take
place effectively. Guinea’s interpretation of Congolese law might frustrate that objective, by
allowing an associé to prevent the organs of the company from operating normally. It is
questionable whether the Congolese legislators could have desired such an outcome, which is far
removed from the affectio societatis.
Moreover, in respect of Africom-Zaire and
Africontainers-Zaire, the Court does not see how the appointment of a representative by Mr. Diallo
could in any way have breached in practical terms his right to take part and vote in general
meetings of the two SPRLs, since he had complete control over them.
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“The gérance may delegate to one of the associés or to third parties or confer on
one of its managers any powers necessary for the performance of daily managerial
duties. It shall determine the powers to be conferred and, where necessary, the
remuneration of such agents; delegated powers may be revoked at any time.”

Article 17, for its part, is couched in the following terms:

Where more than one gérant is appointed, the general meeting shall decide
whether they shall exercise their powers separately or jointly.”

“The company shall be managed by one or more gérants, who may or may not
be associés, appointed by the general meeting.

131. Furthermore, Article 14 of Africontainers-Zaire’s Articles of Incorporation provides,
inter alia, that:

“The statutes, the general meeting or the gérance may entrust the day-to-day
management of the company and special powers to agents or other proxies, whether
associés or not.”

In addition, Article 69 of the 1887 Decree provides that:

“Gérants shall be appointed either in the instrument of incorporation or by the
general meeting, for a period which may be fixed or indeterminate.”

The appointment of gérants is governed by Article 65 of the 1887 Decree, which provides:

“A private limited company shall be managed by one or more persons, who may
or may not be associés, called gérants.”

130. Under Article 64 of the 1887 Decree:

129. The Court observes that the appointment and functions of gérants are governed, in
Congolese law, by the 1887 Decree on commercial corporations, and by the Articles of
Incorporation of the company in question.

*

appointed in the Articles of Incorporation is appointed by the general meeting, the right invoked by
Guinea to appoint a gérant is indistinguishable from the right of the associé to take part in the
general meetings. According to the DRC, Guinea has failed to show that a general meeting was
convened and that the DRC intervened with the other associés to prevent Mr. Diallo from
participating in the appointment of a new gérant, or from being represented by another person of
his choice. The DRC submits that Mr. Diallo did appoint Mr. N’Kanza as gérant of
Africontainers-Zaire following his expulsion.
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“following [Mr. Diallo’s] detention and expulsion by the Zairean authorities, it
became impossible for him, in practical terms, to perform the role of ‘gérant’ from
Guinea, because he was outside the country”.

135. The Court notes that, thirdly, Guinea has claimed that a right of Mr. Diallo to exercise
his functions as gérant was violated. In this regard, Guinea has argued in its Reply that:

It is clear that an associé has a right to be appointed gérant. However, this right cannot have been
violated in this instance because Mr. Diallo has in fact been appointed as gérant, and still is the
gérant of both companies in question. In this regard, the Court recalls its finding in its
2007 Judgment “that Mr. Diallo, who was associé in Africom-Zaire and Africontainers-Zaire, also
held the position of gérant in each of them” (ibid., p. 606, para. 66). This finding is confirmed in
evidence put before the Court by the Parties in the present stage of the proceedings, in particular by
evidence submitted by Guinea itself. Accordingly, the Court concludes that there is no violation of
Mr. Diallo’s right to be appointed gérant.

“The DRC . . . agrees with Guinea on the fact that, in terms of Congolese law,
the direct rights of associés are determined by the Decree of the Independent State of
Congo of 27 February 1887 on commercial corporations. The rights of Mr. Diallo as
associé of the companies Africom-Zaire and Africontainers-Zaire are therefore
theoretically as follows: ‘the right to dividends and to the proceeds of liquidation’,
‘the right to be appointed manager (gérant)’, ‘the right of the associé manager
(gérant) not to be removed without cause’, ‘the right of the manager to represent the
company’, ‘the right of oversight [of the management]’ and ‘the right to participate in
general meetings’.” (I.C.J. Reports 2007 (II), p. 603, para. 53.)

134. As regards the second assertion put forward by Guinea that the DRC has violated
Mr. Diallo’s right to be appointed gérant, the Court notes that, in its 2007 Judgment on preliminary
objections, it observed that:

133. As regards the first assertion put forth by Guinea that the DRC has violated Mr. Diallo’s
right to appoint a gérant, the Court recalls Article 65 of the 1887 Decree, which provides that
“[g]érants shall be appointed either in the instrument of incorporation or by the general meeting”.
The Court observes that, under this provision, every SPRL is required to be managed by at least
one gérant. In principle, the appointment of the gérant takes place at the point when the SPRL is
founded. It can also take place at a later stage, by decision of the general meeting. In that case,
one organ of the company (the general meeting) exercises its power in respect of another (the
gérance). The appointment of the gérant therefore falls under the responsibility of the company
itself, without constituting a right of the associé. Accordingly, the Court concludes that Guinea’s
claim that the DRC has violated Mr. Diallo’s right to appoint a gérant must fail.

132. The Court will begin by dismissing the DRC’s argument that Mr. Diallo’s right to
appoint a gérant could not have been violated because he in fact appointed a gérant for
Africontainers-Zaire in the person of Mr. N’Kanza. It has already concluded that this allegation
has not been proved (see paragraphs 111 and 112 above).
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139. The Court may add that, even if it were established that Mr. Diallo had been appointed
gérant associé as long as the company was in existence and that he had been removed as gérant
without good cause, the claim of Guinea would still stand on very weak ground. The right
established by Article 67 of the 1887 Decree is a right of a combined gérant associé, not a simple
right of an associé. To the extent that it is a right of the gérant, who is an organ of the company,
the claim would be precluded by paragraph 98 (3) (c) of the Court’s 2007 Judgment.

With reference to this provision, Guinea argues that Mr. Diallo was deprived of his right not to be
removed as a gérant as long as the company was in existence. The Court observes, however, that
no evidence has been provided to it that Mr. Diallo was deprived of his right to remain gérant,
since no general meeting was ever convened for the purpose of removing him, or for any other
purpose. There was therefore no possibility of having him removed “for good cause”. Although it
may have become more difficult for Mr. Diallo to carry out his duties as gérant from outside the
DRC following his expulsion, as discussed above, he remained, from a legal standpoint, the gérant
of both Africom-Zaire and Africontainers-Zaire. Accordingly, the Court concludes that Guinea’s
claim that the DRC has violated Mr. Diallo’s right not to be removed as gérant must fail.

Other gérants can be removed at any time.”

“Unless the statutes provide otherwise, gérants associés appointed for the life of
the company can be removed only for good cause, by a general meeting deliberating
under the conditions required for amendments to the statutes.

138. Finally, the Court observes that, fourthly, Guinea has claimed that the DRC has violated
Mr. Diallo’s right not to be removed as gérant, referring to Article 67 of the 1887 Decree, which
provides that:

137. The Court accordingly concludes that Guinea’s claim that the DRC has violated a right
of Mr. Diallo to exercise his functions as gérant must fail.

136. In fact, it is clear from various documents submitted to the Court that, even after
Mr. Diallo’s expulsion, representatives of Africontainers-Zaire have continued to act on behalf of
the company in the DRC and to negotiate contractual claims with the Gécamines company.

The Court cannot accept this line of reasoning, and refers in this regard to Article 69 of the
1887 Decree, which provides that “the gérance may entrust the day-to-day management of the
company and special powers to agents or other proxies, whether associés or not”. Moreover, with
respect to Africontainers-Zaire, the Court also refers to Article 16 of its Articles of Incorporation,
which provides that the “gérance is entitled to establish administrative bases in the Republic of
Zaire and branches, offices, agencies, depots or trading outlets in any location whatsoever, whether
in the Republic of Zaire or abroad”. While the performance of Mr. Diallo’s duties as gérant may
have been rendered more difficult by his presence outside the country, Guinea has failed to
demonstrate that it was impossible to carry out those duties. In addition, Guinea has not shown that
Mr. Diallo attempted to appoint a proxy, who could have acted within the DRC on his instructions.
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144. Article 75 of that Decree is couched in the following terms:

If the number of associés does not exceed five, the appointment of auditors is
not compulsory, and each associé shall have the powers of an auditor.”

If there are more than one of these, the statutes or the general meeting may
require them to act on a collegiate basis.

“Oversight of the management shall be entrusted to one or more administrators,
who need not be associés, called ‘auditors’.

Article 71

143. Article 71 of the 1887 Decree provides as follows:

*

142. The DRC submits that under Articles 71 and 75 of the 1887 Decree, as well as
Article 19 and Article 25, paragraph 3, of Africontainers-Zaire’s Articles of Incorporation, the task
of overseeing and monitoring the gérance of an SPRL is entrusted not to an associé individually,
but to financial experts known as “statutory auditors” [commissaires aux comptes]. In the view of
the DRC, the right of the associé is limited to participating in the appointment of one or more such
auditors at the general meeting. The DRC acknowledges that, under certain conditions, Congolese
law accords associés the right to oversee and monitor the management of the company, but it
argues that Guinea has failed to demonstrate that the DRC had ordered Africontainers-Zaire not to
permit Mr. Diallo to monitor its operations.

141. Guinea submits that, in detaining and expelling Mr. Diallo, the DRC deprived him of
his right to oversee and monitor the actions of management and the operations of Africom-Zaire
and Africontainers-Zaire, in violation of Articles 71 and 75 of the 1887 Decree. Referring to those
provisions, Guinea contends that the right to oversee and monitor the actions of management is a
right attaching to the status of associé, not a right of the company, especially where there are five
or fewer associés. It argues that because Mr. Diallo was the sole associé of both companies, he
enjoyed all the rights and powers of the commissaire or auditor under Article 75 of the
1887 Decree. It adds that those rights are also recognized by Article 19 of Africontainers-Zaire’s
Articles of Incorporation.

C. The right to oversee and monitor the management

140. In light of all the above, the Court concludes that the various assertions put forward by
Guinea, grouped under the general claim of a violation of Mr. Diallo’s rights relating to the
gérance, must be rejected.
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150. Guinea states that the acts of interference by the DRC with Mr. Diallo’s property rights
in the parts sociales date back to 1988, when he was first placed in detention. Those acts allegedly
resulted in the debts owed to the companies not being recovered and, by way of consequence,
Mr. Diallo’s investment in the companies falling in value. According to Guinea, the interference
by the DRC continued consequent to the Congolese authorities’ decision in 1995 to stay
enforcement of the judgment for the plaintiff handed down in Africontainers v. Zaire Shell, which
resulted in reducing the value of Mr. Diallo’s parts sociales in the company. Guinea claims that

149. Guinea claims that Mr. Diallo, no longer enjoying control over, or effective use of, his
rights as associé, has suffered the indirect expropriation of his parts sociales in Africom-Zaire and
Africontainers-Zaire because his property rights have been interfered with to such an extent that he
has been lastingly deprived of effective control over, or actual use of, or the value of those rights.

D. The right to property of Mr. Diallo over his parts sociales in
Africom-Zaire and Africontainers-Zaire

148. Accordingly, the Court concludes that Guinea’s claim that the DRC has violated
Mr. Diallo’s right to oversee and monitor the management fails.

147. The Court considers that, even if a right to oversee and monitor the management exists
in companies where only one associé is fully in charge and in control, Mr. Diallo could not have
been deprived of the right to oversee and monitor the gérance of the two companies. While it may
have been the case that Mr. Diallo’s detentions and expulsion from the DRC rendered the business
activity of the companies more difficult, they simply could not have interfered with his ability to
oversee and monitor the gérance, wherever he may have been.

146. The Court concludes from the wording of Article 71, third paragraph, as cited above,
that since both Africom-Zaire and Africontainers-Zaire had fewer than five associés, Mr. Diallo
was permitted to act as auditor. However, the question arises of whether, under Congolese law,
this provision applies in the case of a company where there is only one associé who is fully in
charge and in control of it.

“Each of the associés shall exercise supervision over the company. Should the
company consist of more than five associés, supervision shall be exercised by at least
one auditor appointed by the general meeting, which shall fix his/her term of office
and remuneration.”

145. Article 19 of Africontainers-Zaire’s Articles of Incorporation provides:

“The auditors’ task shall be to oversee and monitor, without restriction, all the
actions performed by the management, all the company’s transactions and the register
of associés.”

Article 75
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154. The DRC finally asserts that the value of Mr. Diallo’s parts sociales is unrelated to his
presence in its territory. It rejects Guinea’s arguments that acts attributable to the DRC were at the
origin of the loss of value of his parts sociales and, in general, the economic demise of his
companies. On this subject, the DRC claims that both Africom-Zaire and Africontainers-Zaire had
been in a state of “undeclared bankruptcy” for several years before Mr. Diallo’s expulsion, not
having engaged in any commercial activity since, at least, 1991.

153. The DRC contends as well that it cannot be accused of having impeded the exercise of
rights held by Mr. Diallo as owner of his parts sociales. Specifically, the DRC at no time ordered
Africontainers-Zaire not to make payments in respect of Mr. Diallo’s parts sociales in the annual
dividend allocation. With regard to Africom-Zaire, the DRC notes that Guinea has failed to
provide evidence showing that Mr. Diallo was still an associé in this company at the time of his
expulsion and, if so, how many parts sociales he held (see paragraph 106 above).

152. For its part, the DRC claims that there cannot have been any violation of any rights
attaching to ownership of the parts sociales. In particular, as regards the right to dividends, it
alleges that, even on the assumption that any have actually been distributed by the companies,
Guinea would still have to show that Mr. Diallo was unable to receive them on account of the
decision to remove him from Congolese territory or of another wrongful act attributable to the
DRC. The DRC argues in this respect that Guinea has not established that Mr. Diallo could not
directly receive his dividends abroad or that he was prevented from doing so by an act attributable
to the DRC.

“that Mr. Diallo is the sole associé in the two companies, that is to say, the only owner
of the parts sociales in Africom[-Zaire] and Africontainers[-Zaire].
As a
consequence, even though officially they have separate legal personalities, the very
special characteristics of the relationship between Mr. Diallo and his companies means
that, from the factual perspective, which is the perspective of expropriation
(expropriation is a question of fact), the property of the two companies merges with
his. Thus, in expropriating his companies, the DRC infringed Mr. Diallo’s ownership
rights in his parts sociales.”

151. The essence of Guinea’s argument is that there is a factual element specific to this case,
namely:

the interference by the DRC culminated in the re-arrest and expulsion of Mr. Diallo who, as a
result, was prevented from managing his companies and from participating in any way in the
activities of their corporate organs and was deprived of any possibility of controlling and using his
parts sociales. Guinea asserts that the indirect expropriation of Mr. Diallo’s rights constitutes an
internationally wrongful act giving rise to the DRC’s international responsibility.
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I. Procedural Background

The relevant provisions of the Claims Settlement Declaration which the Tribunal must interpret are
Article II, paragraph 1, and Article VII, paragraph 1 (a).

The question now before the Tribunal is whether the Claims Settlement Declaration grants the
Tribunal jurisdiction over claims against Iran filed by persons who, during the relevant period
which is from the date the claim arose until 19 January 1981, were Iranian citizens under the law of
Iran and United States citizens under the law of the United States.

A large number of claims have been filed against Iran by claimants who, under United States law,
are United States citizens and, under Iranian law, are Iranian citizens. During the summer of 1982
the Chambers issued Orders inviting memorials by parties on the question of the effect of this
so-called dual nationality on the Tribunal's jurisdiction. A number of claimants filed memorials on

II. Issue Presented

A hearing on the dual nationality question was held before the Full Tribunal on 10 and 11
November 1983.

On 11 October 1983, Iran requested a postponement of the hearing and an extension of two months
in which to file its memorial. The United States, on 19 October 1983, filed a statement opposing this
request. By its Order of 20 October 1983, the Tribunal denied the request. On 21 October 1983, Iran
filed a "Memorial on the issue of claims brought by Iranians taking advantage of American
nationality." On 25 October 1983, the Tribunal accepted the Iranian Memorial despite its late filing.
On 27 October 1983, Iran filed Exhibits to its 21 October Memorial and again requested a
postponement of the hearing. The Tribunal denied this request in an Order of 1 November 1983.

On 10 May 1983, the Tribunal scheduled a hearing for 6 October 1983, with memorials to be
submitted by 15 September 1983. By its Order dated 7 September 1983, the Tribunal postponed the
hearing to 10 November 1983. In response to a request by Iran on 8 September 1983, the Tribunal by
Order dated 12 September 1983 likewise extended the final filing date for memorials to 17 October
1983.

The United States filed a reply to Iran's request on 25 April 1983, referring to the Memorial it had
filed on 19 November 1982.

On 25 February 1983, Iran requested, under Article VI, paragraph 4, of the Claims Settlement
Declaration "the Full Tribunal's view concerning the inadmissibility of the claims filed by the
nationals of Iran against the Government of the Islamic Republic of Iran". The request also stated
that the proceedings on claims of dual nationals before the Tribunal's three Chambers should be
stayed pending the Full Tribunal's decision.

Chamber Two held hearings in three cases (Case 157 on 25 October 1982, and Cases 211 and 237 on
5 November 1982) at which, among other things, oral arguments were presented by both parties on
the dual nationality issue. Chamber Two issued Awards in two of these cases on 29 March 1983 to
which a dissenting opinion was filed on 12 October 1983. Nasser Esphahanian and Bank Tejarat,
Case 157, Chamber 2, Award No. 31-157-2; Golpira and The Government of the Islamic Republic of
Iran, Case 211, Chamber 2, Award No. 32-211-2. These two Awards cannot, of course, be affected
by the present decision, as they are final and binding awards pursuant to Article IV, paragraph 1, of
the Claims Settlement Declaration [2] and Article 32, paragraph 2, of the Tribunal Rules.

the issue. In connection with these Orders, the United States of America ("United States") filed a
Memorial on the Issue of Dual Nationality on 19 November 1982. During 1982 the Islamic Republic
of Iran ("Iran") made written submissions of its views on dual nationality in various cases in the
Chambers.

Parties:[1]

Request for interpretation of Article VII, paragraph 1, of the Claims Settlement Declaration in
regard to whether the Tribunal has jurisdiction over claims against Iran by persons who are, under
United States law, citizens of the United States of America and are, under Iranian law, citizens of
the Islamic Republic of Iran.
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This textual interpretation is supported by several other points. Article VII, paragraph 1 (b),
through its requirements of ownership and control of corporations, forecloses the possibility of the
dual nationality of corporations. This indicates an intention which should apply to natural persons
as well. Moreover, the rules of interpreta ion under international law show the following: that, in
the event of any doubt, a clause submitting a State to the jurisdiction of an international tribunal
should be construed restrictively; that this principle cannot in this case be counter-balanced by the
rule of interpretation which suggests that all language should have a "useful effect", since Article
VII, paragraph 1 (a), would still have useful effect if the claims of dual nationals were excluded;

Any domestic definition of "citizen" is irrelevant as the issue before the Tribunal is one of
international law, not domestic law.

The plain language of this Article excludes jurisdiction over claims brought by Iranian citizens who
may at the same time be United States citizens. That the word "national" is defined as a "citizen"
does not indicate that the parties intended to depart from the traditional rule of diplomatic
protection, which requires the aggrieved person to possess the nationality of the claimant State
according to that State's internal laws. In addition, the ordinary meaning of "national" is a person
who is a national of one state and one state only. Dual nationality has been recognized as an
abnormal status and thus can not fairly be said to be within the ordinary meaning of the term
"national". Thus the word "national" in Article VII, paragraph 1 (a), encompasses solely persons
with exclusive Iranian or United States nationality. In addition, the use of the disjunctive article
"or" excludes a person who would be simultaneously a citizen of Iran and the United States.

The jurisdiction of the Tribunal in this case is to be determined by reference to the Claims
Settlement Declaration and particularly Article VII, paragraph 1 (a), thereof. The parties bound by
the Declaration of the Government of the Democratic and Popular Republic of Algeria (the
"General Declaration") and the Claims Settlement Declaration (collectively referred to as the
"Algiers Declarations") intended the function of the Tribunal to be the adjudication of international
claims on the basis of the exercise of diplomatic protection. Therefore Article VII, paragraph 1 (a),
interpreted in accordance with rules of international law, must be read in a manner consistent with
the customary international law relevant to the exercise of diplomatic protection.

Iran takes the position that persons, who under Iranian law are Iranian citizens, may not bring
before this Tribunal claims against Iran, irrespective of whether they may also be United States
citizens. Iran's argument is summarized in the following paragraphs.

A. Contentions of the Islamic Republic of Iran

III. Contentions of the Two Governments

A "national" of Iran or of the United States, as the case may be, means (a) a natural person who is a
citizen of Iran or the United States; ....

Article VII, paragraph 1 (a), states:

An international arbitral tribunal (the Iran-United States Claims Tribunal) is hereby established for
the purpose of deciding claims of nationals of the United States against Iran and claims of nationals
of Iran against the United States ....

Article II, paragraph 1, states:

The United States takes the position that by the express terms of the Claims Settlement Declaration
the Tribunal has jurisdiction over claims of a United States citizen against Iran whether or not that
person is also a citizen of Iran. The definition of "national" by reference to citizenship under
national law was intended to make that clear. The United States submits that only if it is
determined that the Claims Settlement Declaration is in any way ambiguous on this point should
there be resort to international law as a guide to interpreting the language of the Declaration. In the
event the Tribunal deems it necessary to resort to international law to interpret such language,

The position of the United States is summarized in the following paragraphs.

B. Contentions of the United States of America

The international law pertaining to the exercise of diplomatic protection clearly prohibits claims by
persons who possess the nationality of both the claimant and respondent States. This prohibition is
evidenced by the traditional sources of international law. State practice has traditionally supported
the proposition that dual national claims are prohibited. Even if American practice has changed
since World War II, such recent practice is not sufficient to displace the traditional rule. Moreover,
international decisions which allow the claims of dual nationals should be disregarded because
they either involved situations where effectiveness was always decided in favour of the
respondent State or where the tribunals were established in the exclusive interest of nationals of
victorious States. Finally, Iran's position finds support in the writings of various prominent legal
scholars.

The Tribunal is to adjudicate claims on the basis of the exercise of diplomatic protection because a)
the terms of the General Declaration indicate that the Tribunal was created to resolve interstate
conflicts between Iran and the United States; b) the Algiers Declarations were arrived at to end an
international crisis and not for the sole purpose of settling private international disputes; c) the
sums paid in satisfaction of awards will be to one of the two Governments and not directly to
individual claimants even though payment may ultimately be made to them; d) awards made
under any arrangement other than by way of diplomatic protection could subsequently by
challenged as contrary to public international law; and e) the Governments are required, in effect,
to endorse the claims of their nationals; it is quite immaterial that in some cases, for the sake of
convenience, the individuals concerned have been authorized to conduct their cases themselves.

An interpretation providing for jurisdiction over the claims of dual nationals would violate the
"reciprocal nature" of the Algiers Declarations -- i.e., the equal treatment and respect that must be
accorded each government -- and would be contrary to the established exercise of diplomatic
protection. It would violate the equality of States, the main basis of the rule of non-responsibility,
which is the recognized principle to be applied in this context.

The alleged previous treaty practice of the parties, as invoked by the United States (see below at
Section III B), has no bearing on the issue. The Treaty of Amity, Economic Relations, and Consular
Rights between Iran and the United States, 284 U.N.T.S. 93, (the "Treaty of Amity") excludes dual
nationals from receiving benefits under the Treaty. The termination or suspension of litigation
before United States courts is also irrelevant because those actions arise under municipal law
which has no bearing on international law issues before this Tribunal.

and that ambiguities should be construed against the State which drafted the treaty, the United
States in this case.
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Since the express language of the Claims Settlement Declaration supports the United States
position, resort to international law for interpretation is not necessary. Iran incorrectly assumes that
the Claims Settlement Declaration must be consistent with the customary international law
pertaining to the exercise of diplomatic protection. On the contrary, the clauses of a treaty must be
strictly followed, even when they deviate from general rules of international law. Moreover, the
general character of the Tribunal does not support Iran's position that the Tribunal's function is the
exercise by states of diplomatic protection. As with the Mixed Arbitral Tribunals stablished under
the Treaty of Versailles, the Claims Settlement Declaration grants certain nationals -- United States
and Iranian citizens -- rights that are directly enforceable before an international tribunal. Awards

As regards the practice of the parties, when Iran and the United States intended to exclude dual
nationals from receiving treaty benefits, as in the Treaty of Amity, they have done so expressly.
The grant of jurisdiction over claims of dual nationals is consistent with the modern practice of the
United States and many other nations. Moreover, the exact language of Article VII, paragraph 1(a),
by its use in such modern practice, has long been understood to include dual nationals.

The interpretation of Article VII, paragraph 1 (a), by the United States is supported by the Algiers
Declarations as a whole, the practice of the parties and modern claims settlement practice
generally. The interpretation is consistent with the obligation placed on the United States to
terminate legal proceedings brought in United States courts by United States citizens against Iran.
Moreover, when the parties wanted to establish exclusions, they did so clearly and expressly; the
Agreement in several instances very carefully articulates the exclusion of certain claimants from
the jurisdiction of the Tribunal. To resort to implication to create another exclusion (for dual
nationals) would be unjustified.

Iran's interpretation of Article VII, paragraph 1 (a), is contrary to its plain meaning. Iran reads the
provision disjunctively to state that a national means a "citizen of Iran or a citizen of the United
States but not of both". This interpretation, however, adds language to the Claims Settlement
Declaration which the parties did not agree to include. It is also syntactically erroneous because it
isolates the two clauses from the clauses separated by "as the case may be" without giving effect to
those connecting words.

The ordinary meaning of "United States citizen" includes a citizen who is a dual national. The
ordinary meanings of "national" and "citizen" in international legal usage are different.
"Nationality" stresses the international aspect of state membership and is determined with
reference to international law. "Citizenship" stresses the application of municipal law. Under
United States law, a United States citizen may also be a national of another country. Therefore,
Article VII, paragraph 1 (a), for United States claimants means that "a national of the United States
is a natural person who is a citizen of the United States, and United States citizens may be dual
nationals".

Article VII, paragraph 1 (a), by its own terms confers jurisdiction over the claims of United States
citizens. The clause "as the case may be" necessarily correlates the twopart introductory clause with
the two-part definition in subparagraph (a). Therefore the correct reading of the Article is simply
that a national of Iran means a natural person who is a citizen of Iran under Iranian law, and a
national of the United States means a natural person who is a citizen of the United States under
United States law.

modern international law would result in an interpretation which would make the determination
of jurisdiction depend on the dominant and effective nationality of each dual national claimant.

Iran also asserts that the text is clear and unambiguous in that the ordinary meaning of the word

The United States argues that the text is clear and unambiguous and that, by defining "nationals"
as "citizens", a term of municipal law, it makes clear that all nationals of the United States and of
Iran, including dual nationals, are entitled to bring claims in this Tribunal.

Thus, the task of the Tribunal is to interpret the relevant provisions of the Algiers Declarations "in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in
[5]
the light of its object and purpose."

As the Tribunal has previously held, [3] and as the Parties have agreed, the Algiers Declarations
constitute a treaty under international law and should be interpreted in accordance with Articles
31 and 32 of the Vienna Convention on the Law of Treaties (the "Vienna Convention"). [4]

IV. Reasons for Decision

Iranian citizenship which results solely from Iran's legal restrictions on voluntary expatriation or its
automatic imposition of citizenship on certain persons as, for example, United States-born wives
and children of Iranian men, cannot predominate over genuine links with the United States
especially as such Iranian nationality policies are contrary to the human rights of the claimants as
set forth in the Universal Declaration of Human Rights.

If customary international law is to be applied, the Tribunal should, in each case involving a dual
national, resolve the issue by determining the dominant and effective nationality of the dual
national claimant. The principle of effective nationality has long been applied to resolve conflicts of
nationality in international arbitration. The development of the law has resulted in a departure
from the older theory of absolute non-responsibility which held States absolutely non-responsible
for the claims of persons who were nationals of both the claiming and respondent States. That
absolute non-responsibility theory has been much criticized on the following grounds: that it is an
inaccurate oversimplification of the body of precedents; that it is based on a theoretically true, but
in practice false, assumption that such claimants would otherwise enjoy the protection of two
nations; that it gives inequitably undue weight to municipal laws providing for nationality on the
basis of jus sanguinis or restricting voluntary expatriation; and that it requires international
tribunals to abstain from international law determinations of the nationality of the claimants, and
thereby harms nationals of States whose nationality laws make it impossible or difficult to change
nationality and punishes them because of nominal and possibly irrelevant ties to the respondent
State. As a consequence of such criticisms, the absolute non-responsibility theory has been rejected
in favour of determinations of effective nationality in the major post-war international precedents.

Should the Tribunal find that the Claims Settlement Declaration is ambiguous with respect to
jurisdiction over all claims by United States citizens against Iran regardless of whether or not they
are also Iranian citizens, the Tribunal, in accordance with Article V of the Declaration, should turn
to international law for guidance in interpreting the language in question.

in favour of United States citizens are enforceable against Iran directly from the Security Account,
and Article IV, paragraph 3, of the Claims Settlement Declaration provides that any award "against
either government shall be enforceable against such government in the courts of any nation in
accordance with its law". In this sense Iran's assumption concerning the nature of the Tribunal is
unfounded.
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Moreover, the negotiating history of Article 4 of the Hague Convention suggests that its
application is doubtful in a case, such as the present one, where a dual national, by himself, brings
before an international tribunal his own claim against one of the States whose nationality he
possesses. Such a proposal was made during the Conference, but it was rejected. See Kosters, XXV
Rev. de Droit Intern. Prive 412, 424 (1930).

Article 4 of the Convention provides: "A State may not afford diplomatic protection to one of its
nationals against a State whose nationality such person also possesses." But this provision must be
interpreted very cautiously. Not only is it more than 50 years old and found in a treaty to which
only 20 States are parties, but great changes have occurred since then in the concept of diplomatic
protection, which concept has been expanded. See Siorat, Juris-Classeur Droit International, La
Protection Diplomatique, Fasc. 250-B., No. 20 (1965); Kiss, Repertoire de Droit International, Dalloz,
Protection Diplomatique No. 14. This concept continues to be in a process of transformation, and it
is necessary to distinguish between different types of protection, whether consular or claimsrelated.

On 12 April 1930, a convention was concluded at The Hague "Concerning Certain Questions
relating to the Conflict of Nationality Laws" (the "Hague Convention"). As Article 1 of that
Convention makes plain, a determination by one State as to who are its nationals will be respected
by another State "in so far as it is consistent" with international law governing nationality.
International law, then, does not determine who is a national, but rather sets forth the conditions
under which that determination must be recognized by other States.

1. The 1930 Hague Convention

Paragraph 3(c) of Article 31 of the Vienna Convention directs the Tribunal to take into account "any
relevant rules of international law applicable in the relations between the parties." There is a
considerable body of law and legal literature, analyzed herein, which leads the Tribunal to the
conclusion that the applicable rule of international law is that of dominant and effective
nationality.

that, if the United States wished to propose a different rule which ignored the relative closeness of
ties, it would have done so more clearly. With respect to the additional Iranian argument, the
Vienna Convention does not require any demonstration of a "converging will" or of a conscious
acceptance by each Party of all implications of the terms to which it has agreed. It is the "terms of
the treaty in their context and in the light of its object and purpose" with which the Tribunal is to
be concerned, not the subjective understanding or intent of either of the Parties.

Neither of these arguments can be accepted. The Tribunal cannot agree that the text is so clear and
unambiguous as to make further analysis unnecessary. Moreover, definition of "nationals" as
"citizens" in the Claims Settlement Declaration was an inadequate way to raise the issue of dual
nationality. In view of the formal, recorded position of the United States with respect to claims by
dual nationals, that is, that a "State is not required to recognize a claim asserted against it by
another State on behalf of an individual possessing the nationality of both States, unless such
individual has a closer and more effective bond with the claimant State" [6], it would be expected

"national" excludes dual nationals, as does the use of the disjunctive article "or". Moreover, Iran
argues that a treaty text can confer jurisdiction on an international tribunal only to the extent that it
reflects the "converging will" of the two States and that Iran, not recognizing dual nationality,
could not be presumed to have accepted such jurisdiction when the Claims Settlement Declaration
was signed.

The two most important decisions on the subject in the years following the Second World War
have had a decisive effect. First, the International Court of Justice, in the Nottebohm Case, on 6

not only because of the later writers who have echoed his views which favored the rule of
nonresponsibility, but also because of his influence on the Hague Conference that adopted the 1930
Convention discussed above. In fact, the precedents on which Borchard relied did not generally
[11], and the Parties in the present case have acknowledged that the law
support his conclusion
prior to 1930 was uncertain. Iran, however, considers the conclusion of the 1930 Convention a
decisive turning point that crystalized the rule of non-responsibility. The United States, on the
other hand, points to the limited number of parties to that Convention and the practice of States,
particularly in the conclusion and interpretation of claims settlement agreements since the Second
World War. The Tribunal, having had the benefit of extensive written and oral argument of these
issues by eminent counsel, does not believe it would be worthwhile for it to recite and comment
upon the many precedents cited by the Parties, for the Tribunal is satisfied that, whatever the state
of the law prior to 1945, the better rule at the time the Algiers Declarations were concluded and
today is the rule of dominant and effective nationality.

In this field, there is a considerable number of relevant judicial and arbitral decisions, most of them
prior to the Second World War, supplemented and interpreted by the writings of scholars. The
writing of at least one scholar, Professor E.B. Borchard [10], apparently had a considerable effect,

2. Precedents

are espoused by a State at its discretion and decided solely by reference to public international law.

It is also noteworthy that Article 5 of the Hague Convention recognized the principle of the
stronger link for purposes of decisions by third States in cases of dual nationality. Although this
Tribunal is not an organ of a third State, [9] it is also not, as noted above, a tribunal where claims

In such cases it is the rights of the claimant, not of his nation, that are to be determined by the
Tribunal. This should be contrasted with the situation of espousal of claims in international law
which the Permanent Court of International Justice described as follows: "...in taking up the case of
one of its nationals, by resorting to diplomatic action or international judicial proceedings on his
behalf, a State is in reality asserting its own right, the right to ensure in the person of its nationals
[8] Moreover, the object and purpose of the Algiers
respect for the rules of international law."
Declaration was to resolve a crisis in relations between Iran and the United States, not to extend
diplomatic protection in the normal sense. It seems clear that a major obstacle to the resolution of
that crisis was the existence of much litigation in the courts of the United States brought against
Iran by citizens of the United States, often involving judicial attachments of Iranian assets. In order
to overcome that obstacle and permit the return of these assets and the termination of that
litigation, a new substitute forum -- this Tribunal -- was established.

Another reason why the applicability of Article 4 to the claims of dual nationals before this
Tribunal is debatable is that it applies by its own terms solely to "diplomatic protection" by a State.
While this Tribunal is clearly an international tribunal established by treaty and while some of its
cases involve disputes between the two Governments and involve the interpretation and
application of public international law, most disputes (including all of those brought by dual
nationals) involve a private party on one side and a Government or Government-controlled entity
on the other, and many involve primarily issues of municipal law and general principles of law. [7]
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La doctrine du lien effectif ou du rattachement dominant a ete regulierement appliquee au cours
du XIXe siecle mais, parce qu'elle le fut generalement pour rejeter des demandes, la doctrine,
constatant par ailleurs que les Etats eux-memes repugnaient a accorder leur protection a des
nationaux qui possedaient en meme temps la nationalite de l'Etat fautif, en est venue a enseigner
qu'en "regle generale" les demandes formees au profit de doubles nationaux sont irrecevables....
[L]'idee s'est implantee que toute demande de protection introduite au profit d'un double national
devait etre declaree irrecevable.

Nationalite Effective," 23 Rabels Zeitschift 515 (1958), expressed his doubts about the alleged rule
forbidding a State to act against another State in cases of dual nationality, and concluded that the
Nottebohm decision has a general scope. In "Cours General de Droit International Public", 136
Recueil des Cours 162-63 (1972), Paul de Visscher wrote:

Support for the principles applied in these cases is shared by some of the most competent
international lawyers. Basdevant wrote that effective nationality must prevail, because nationality
is the juridical translation of a social fact. [13] Maury in "L'Arret Nottebohm et la Condition de

3. Legal Literature

A few months later, on 10 June 1955, the Italian-United States Conciliation Commission set up by
application of the Peace Treaty of 1947, decided in the Merge Case that the principle "... based on
the sovereign equality of States, which excludes diplomatic protection in the case of dual
nationality, must yield before the principle of effective nationality whenever such nationality is
that of the claiming State." Merge Case (United States v. Italy) 14 R.I.A.A. 236, 247 (1955). The
Commission then applied this same analysis in numerous other similar cases involving dual
nationals. The Franco-Italian Conciliation Commission also decided several claims of dual
nationals according to the "link theory". See Rambaldi Claim (France v. Italy) 13 R.I.A.A. 786 (1957);
Menghi Claim (France v. Itlay) 13 R.I.A.A. 801 (1958); Lombroso Claim (France v. Italy) 13 R.I.A.A.
804 (1958).

While Nottebohm itself did not involve a claim against a State of which Nottebohm was a national,
it demonstrated the acceptance and approval by the International Court of Justice of the search for
the real and effective nationality based on the facts of a case, instead of an approach relying on
more formalistic criteria. The effects of the Nottebohm decision have radiated throughout the
international law of nationality.

Similarly, the courts of third States, when they have before them an individual whom two other
States hold to be their national, seek to resolve the conflict by having recourse to international
criteria and their prevailing tendency is to prefer the real and effective nationality. [12]

International arbitrators have ... given their preference to the real and effective nationality, that
which accorded with the facts, that based on stronger factual ties between the person concerned
and one of the States whose nationality is involved. Different factors are taken into consideration,
and their importance will vary from one case to the next: the habitual residence of the individual
concerned is an important factor, but there are other factors such as the centre of his interests, his
family ties, his participation in public life, attachment shown by him for a given country and
inculcated in his children, etc.

April 1955, stated the following:

To this conclusion the Tribunal adds an important caveat. In cases where the Tribunal finds
jurisdiction based upon a dominant and effective nationality of the claimant, the other nationality
may remain relevant to the merits of the claim.

consider all relevant factors, including habitual residence, center of interests, family ties,
participation in public life and other evidence of attachment.

For the reasons stated above, the Tribunal holds that it has jurisdiction over claims against Iran by
dual Iran-United States nationals when the dominant and effective nationality of the claimant
during the relevant period from the date the claim arose until 19 January 1981 was that of the
United States. [14] In determining the dominant and effective nationality, the Tribunal will

Thus, the relevant rule of international law which the Tribunal may take into account for purposes
of interpretation, as directed by Article 31, paragraph 3(c), of the Vienna Convention, is the rule
that flows from the dictum of Nottebohm, the rule of real and effective nationality, and the search
for "stronger factual ties between the person concerned and one of the States whose nationality is
involved." In view of the pervasive effect of this rule since the Nottebohm decision, the Tribunal
concludes that the references to "national" and "nationals" in the Algiers Declarations must be
understood as consistent with that rule unless an exception is clearly stated. As stated above, the
Tribunal does not find that the text of the Algiers Declarations provides such a clear exception.

This trend toward modification of the Hague Convention rule of non-responsibility by search for
the dominant and effective nationality is scarcely surprising as it is consistent with the
contemporaneous development of international law to accord legal protections to individuals,
even against the State of which they are nationals. Moreover, as the Griffin memorandum (supra
Note 10) reveals, many of the relevant decisions, even in the 19th century, reflected similar
concerns by giving weight to domicile.

De Visscher concluded that the decision in the Merge Case "...parait resumer assez exactement
l'etat du droit applicable...." Id. at 163.
Recent legal literature has suggested that the "actually dominant theory", Rousseau, Droit
International Public, Precis Dalloz, 112 (1976), is, at least before international tribunals, the
effective nationality theory. See Batiffol et Lagarde, I Droit International Prive No. 82 (7th ed.
1981); Siorat, Juris-Classeur Droit International, La Protection Diplomatique, Fasc. 250-B, No. 20
(1965); Reuter, Droit International Public, Themis, 236 (5th ed. 1976); [1961] 2 Y.B. Int'l Law
Comm'n 46,49, U.N. Doc. A/CN.4/134, Add. 1; 1977 Digest of United States Practice in
International Law 693-94; Rode, "Dual Nationals and the Doctrine of Dominant Nationality", 53
Am. J. Int'l L. 139 (1959); Messia, "La protection diplomatique en cas de double nationalite," 1960
Hommages Basdevant 556; Donner, The Regulation of Nationality in International Law 95 (1983).
Brownlie pointed to the need for a predominant link to be proved and states that where a choice
can be made, "then the principle of equality is not necessarily infringed, although it might be if
tenuous links acknowledged by a municipal law were allowed to render the claim inadmissible."
See Brownlie, Principles of Public International Law 399 (3rd ed., 1979). Leigh asserted his belief
that "any attempt to reconcile the two is likely to result in a victory for the effectiveness theory."
See Leigh, "Nationality and Diplomatic Protection", 20 The International and Comparative Law
Quarterly 453, 475 (1971).

Cette regle...que l'Institut de droit international a cru devoir reaffirmer en 1965, n'est pas
l'expression correcte du droit en vigueur... en prononcant l'arret Nottebohm, la Cour internationale
a bel et bien entendu affirmer un principe general....
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While we concur in the decision of the Tribunal in this case, we would have preferred a decision

CONCURRING OPINION OF MEMBERS HOLTZMANN AND ALDRICH

Mahmoud M. Kashani
Shafie Shafeiei
Parviz Ansari

IN THE NAME OF GOD
The present Decision is yet another clear manifestation of a bad faith interpretation rendered by
this Tribunal. The composition of the so-called neutral arbitrators, itself the result of the imposed
mechanism of the UNCITRAL Rules, is so unbalanced as to have made the Tribunal lose all
credibility to adjudicate any dispute between the Islamic Republic of Iran, as a Third World
revolutionary country, and the United States, as the symbol of the world capitalism. The Tribunal
is now composed of two Swedish arbitrators, one of whom persists in staying on despite the fact
that he was rightly disqualified by the Islamic Republic prior to the commencement of the
Tribunal's judicial proceedings over two years ago, and of an agent of the Dutch Government's
Ministry of Foreign Affairs, the NATO military ally of the United States.
The doctrine of non-responsibility of States vis-a-vis their nationals before international tribunals is
based on the principle of the equal sovereignty of States and is supported, inter alia, by the 1930
Hague Convention, the 1949 Opinion of the International Court of Justice, the 1965 Resolution of
the Institute of International Law, and by the practice of States. Its validity cannot be affected by
the present Decision rendered merely to demonstrate loyalty to the United States and to damage
the prestige of the Islamic Republic and the Third World.
The adherence of the Islamic Republic of Iran to the Algiers Declarations was based on the
principle of equal sovereignty of States and on the United States' commitment not to further
intervene in the internal affairs of Iran. The Islamic Republic shall never allow the infringement of
its sovereign rights by a number of Iranian nationals who by resorting to the protection offered to
them by the United States seek to evade the relevant Iranian law and jurisdiction and to resurrect a
system of "capitulation" that was defeated by the long-lasting struggle of the Third World nations
and particularly the Moslem nation of Iran.
As will be discussed in our Dissenting Opinion, the present Decision is void of any credibility.[15]

The Iranian members of the Tribunal make the following Declaration:

Nils Mangard
Willem Riphagen
Concurring Opinion
Howard M. Holtzmann
Concurring Opinion
George H. Aldrich
Concurring Opinion
Richard M. Mosk
Concurring Opinion

Gunnar Lagergren
(President)

Dated, The Hague 6 April 1984

The subsequent practice of the two Parties is consistent with this interpretation in that the United
States suspended litigation in the United States by all United States citizens, including dual
nationals, and the lawyers representing Iran in at least one such case involving dual nationals
urged dismissal or suspension of the proceedings on the ground that the Declarations required the
claimants to come to this Tribunal. Although it is unclear whether the dual nationality of the
claimants in that case was apparent at the time, the Iranian surname must have suggested the
possibility.

This conclusion is strengthened by the fact that certain claims and claimants have been specifically
excluded from the jurisdiction of this Tribunal. Examples are certain claims by or on behalf of the
52 United States nationals referred to in paragraph 11 of the General Declaration and claims arising
under certain contracts referred to in Article II, paragraph 1 of the Claims Settlement Declaration.
If there remained any doubts about jurisdiction over claims by dual nationals, application of the
maxim expressio unius est exclusio alterius would dispel them.

This analysis of the meaning of "national" is also the interpretation that is most consistent with the
object and purpose of the Algiers Declarations. As the Tribunal notes, it seems clear that a major
obstacle to the resolution of the crisis then existing in the relations between Iran and the United
States was the existence of litigation in United States courts, brought against Iran by citizens of the
United States and often involving judicial attachments of Iranian assets. As is stated in General
Principle B, that obstacle was overcome by the creation of a new, substitute forum -- this Tribunal -to which the American claimants could have access in lieu of the courts of the United States. This
object and purpose would have been partially frustrated if the claims of some United States
citizens (those who were dual nationals) were left in United States courts. It cannot be assumed
that "nationals" has a different meaning in General Principle B from its meaning in Articles II and
VII of the Claims Settlement Declaration. If dual nationals cannot bring their claims to this
Tribunal, then they could have remained, with their attachments, in the courts of the United States,
and such a result would have interfered with the return of Iranian assets and the termination of
litigation in American courts, which was the object and purpose of these treaty provisions.

Iran has argued that the disjunctive "or" in Article VII, paragraph 1 precludes this interpretation,
but we find that argument unpersuasive. The structure of that provision, particularly the phrase "as
the case may be", makes it clear that under Article VII, paragraph 1, a national of Iran is defined as
a natural person who is a citizen of Iran and that a national of the United States is defined as a
natural person who is a citizen of the United States.

By defining a "national" as a "citizen" in Article VII, paragraph 1, the Parties have thus provided
that, for purposes of this agreement, the term "national" shall have the same meaning as the term
"citizen" under the national law of the country in question. It is indisputable that the term "citizen"
under the laws of the United States includes all citizens, including those who retain also another
nationality. Thus, the definition in Article VII of national as coextensive with citizen can only be
understood as meaning that the Tribunal has jurisdiction over claims against Iran by all United
States citizens, including those who also retain Iranian nationality.

that the Tribunal has jurisdiction over claims against Iran by all persons who were at the relevant
times citizens of the United States, including those who were also citizens of Iran. We believe it
would have been justifiable to conclude that the text of the Claims Settlement Declaration, by
defining "nationals" as "citizens", a term of municipal law, makes clear that all nationals, including
dual nationals, are entitled to bring claims to this Tribunal. Our reasoning is as follows.
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Nationality and citizenship are not identical. "Every citizen is a national, but not every national is
necessarily a citizen of the State concerned . . . ." P. Weis, Nationality and Statelessness in
International Law 5-6 (2d ed. 1979). Citizenship is a term of municipal law, not of international law.
Id. at 6; I L. Oppenheim, International Law 650 (H. Lauterpacht, 8th ed. 1955). The Parties to the
[19] thus provided, in effect, that the term "national" as applied to individuals,
Algiers Declarations
shall have the same meaning as the term "citizen" under the municipal law of the country in
question. Therefore, only persons who are citizens of the United States or Iran may assert claims
before this Tribunal. Other persons who are nationals, but not citizens, may not present claims,
even though their claims might have been presentable under customary international law.

A "national" of Iran or of the United States, as the case may be, means (a) a natural person who is a
citizen of Iran or the United States . . . .

Article II, paragraph 1, of the Claims Settlement Declaration expressly provides for Tribunal
jurisdiction over claims of "nationals" of the United States against Iran and of "nationals" of Iran
against the United States. Article VII, paragraph 1, of the Claims Settlement Declaration states as
follows:

[17] gives the
I believe that, because the plain language of the Claims Settlement Declaration
Tribunal jurisdiction over so-called "dual nationals" (that is, nationals of the United States and
Iran), the Tribunal's discussion of customary international law concerning the rights of "dual
nationals" is not necessary. If such international law is deemed to be applicable, I believe the
Tribunal, for the most part, correctly states international law as it applies to claims of "dual
nationals." There is no majority for either the position that the Tribunal has no jurisdiction over any
"dual nationals" or the position that the Tribunal has jurisdiction over all "dual nationals."
Accordingly, in order to aid in the formation of a majority opinion so that the numerous "dual
national" cases that have been stayed can progress, I concur in the Tribunal Decision. [18]

CONCURRING OPINION OF RICHARD M. MOSK TO DECISION IN CASE
NO. A18

The Hague 6 April 1984
Howard M. Holtzmann
George H. Aldrich

We deeply regret the tone and content of the "Declaration" which the three Iranian arbitrators have
inserted above their signatures on the Decision. Such libelous and baseless invective has no place
in an international arbitral tribunal, and merits no reply. A factual error relating to the Tribunal's
Rules does, however, require correction: the choice of the thirdcountry arbitrators was not the
result of an "imposed mechanism of the UNCITRAL Rules." The UNCITRAL Rules were not
"imposed"; they were mutually agreed upon by both Governments in the Claims Settlement
Declaration. Nor are the Rules unfair; they were recognized by the General Assembly of the United
Nations as being "acceptable in countries with different legal, social and economic systems" and
were unanimously recommended by that body. [16]

It has been suggested that to interpret "nationals" to include all "dual nationals" would enable a
"dual national" to bring a claim to this Tribunal against either Iran or the United States, or both - a
result which would be "absurd." Esphahanian v. Bank Tejarat. Award No. 31-157-2 (29 March
1983). Such a theoretical possibility should be accorded little weight. There is no indication that
any claimant has asserted before this Tribunal a claim against both the United States and Iran.

dismissals of cases in the United States that Iran did not wish to permit "dual nationals" to
maintain actions and attachments against Iran in United States courts. As the Algiers Declarations
link the termination of litigation in United States courts to the settlement and resolution of claims
[21] (General Principle B of the General Declaration) it
through binding arbitration by the Tribunal
follows that the Tribunal has jurisdiction over the claims of persons who have been United States
citizens at the relevant times and whose claims were suspended or terminated pursuant to the
General Declaration, as long as the Tribunal has subject matter jurisdiction over such claims.
Indeed, in arguing for the dismissal of cases brought by "dual nationals" in United States courts,
Iran itself asserted that the Tribunal had jurisdiction over such cases. [22]

Among the purposes of the Algiers Declarations were to shift litigation by United States nationals
as that term is defined in the claims settlement Declaration against Iran in United States courts to
the Tribunal, and to terminate attachments of Iranian assets in the United States obtained by such
United States nationals. See General Principle B of the General Declaration and Article VII,
paragraph 2, of the Claims Settlement Declaration. [20] It appears from the efforts by Iran to obtain

The issue of dual nationality has long been a major subject of public international law (see, e.g., M.
Katz & K. Brewster, The Law of International Transactions and Relations 40 et seq. (1960)) and is,
according to both Iran and the United States, expressly covered in various treaties to which they
are Parties. If, as Iran contends, this issue were such a sensitive one, Iran might have been expected
to have ensured that "dual nationals" were expressly excluded from the Tribunal's jurisdiction.

There is no indication in the Algiers Declarations that the Parties intended to exclude from the
Tribunal's jurisdiction the claims of United States citizens who also happen to be nationals of Iran.
Indeed, when the Parties did intend to exclude from the Tribunal's jurisdiction claims of certain
United States citizens they provided so expressly. For example, Article II, paragraph 1, of the
Claims Settlement Declaration excludes certain claims of United States citizens, including claims
related to the seizure of the 52 United States citizens on November 4, 1979. That the Governments
would have expressly provided for the exclusion of claims by "dual nationals", if that was their
intent, is further indicated by the fact that they did so in another agreement between them. See
Treaty of Amity, Economic Relations, and Consular Rights between the United States of America
and Iran, entered into force June 16, 1957, 284 U.N.T.S. 93, 8 U.S.T. 899 (Article XVII excludes "dual
nationals" from the benefits of certain exemptions).

A United States "citizen" under the law of the United States may be a national of another country.
Perkins v. Elg, 307 U.S. 325, 329 (1939); 8 M. Whiteman, Digest of International Law 64 et seq.
(1967). The Parties to the Algiers Declarations, by defining nationality in terms of citizenship, have
provided for Tribunal jurisdiction over claims against Iran by all United States citizens, including
those who also retain Iranian nationality. I cannot understand how the Tribunal concludes that the
"definition of 'nationals' as 'citizens' in the Claims Settlement Declaration was an inadequate way
to raise the issue of dual nationality."
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CONCURRING OPINION OF WILLEM RIPHAGEN

Dated, The Hague 10 April 1984
Richard M. Mosk

To assist the Tribunal in issuing a majority opinion, so that cases brought by "dual nationals" can be
heard, I concur in the Decision by the Tribunal.

As noted above, if international law concerning dual nationality is applicable, I agree with the
Tribunal's conclusion as to the treatment of "dual nationals" under international law.

For the foregoing reasons, I suggest that the Claims Settlement Declaration, interpreted "in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context
and in light of its object and purpose" (Vienna Convention on the Law of Treaties, Article 31,
paragraph 1, reprinted in 8 I.L.M. 679 (1969)), does not divest the Tribunal of jurisdiction over a
claim because it was brought by a "dual national."

Thus, some United States citizens have not been able to renounce their Iranian nationality or have
not been willing to so so because of their reluctance to give up their properties and foresake their
right to visit family in Iran. Their court actions in the United States have been terminated or
suspended. These factors should be taken into consideration if and when the use, or alleged
misuse, by "dual nationals" of their Iranian nationality is at issue. [24]

It may be, as implied by the Tribunal, that the use by a United States citizen of his or her Iranian
nationality in a fraudulent or other inappropriate manner might adversely affect the claim by that
person. Cf. Flegenheimer Case, XIV U.N. Rpts. Int'l Arb. Awds. 327, 398 (U.S.-Ital. Conc. Comm.
1958). But it should be noted that Iranian law imposes Iranian nationality on a broad spectrum of
people, makes it very difficult to renounce that nationality and drastically penalizes persons who
succeed in doing so. [23]

Moreover, States by agreement can, and have, granted their nationals rights directly enforceable in
a designated international tribunal against another State or even against themselves. See,e.g.,
Steiner and Gross v. Polish State (Upper Silesian Arb. Trib.), 4 Ann. Dig. of Pub. Int'l L. Cases,
Years 1927-28, 291-92 (A. McNair & H. Lauterpacht, eds. 1931); Charter of the Supreme Restitution
Court, Annex to Chapt. 3 of the Convention on the Settlement of Matters Arising out of the War
and the Occupation of 26 May 1952, as amended on 23 October 1954, Chapt. 4, reprinted in
(German) Bundesgesetzblatt, 1955 II, 431-32; C. Norgaard, The Position of the Individual in
International Law 238-39 (1962).

Jurisdiction over "dual nationals" is not unprecedented in international claims practice. See, e.g.,
Friedberg, Unjust and Outmoded - The Doctrine of Continuous Nationality in International
Claims, 4 Int'l Law. 835, 848 (1970); R. Lillich, International Claims: Postwar British Practice 31-33
(1967); I R. Lillich and B. Weston, International Claims: Their Settlement By Lump Sum
Agreements 57-60 (1975); Hein v. Hildesheimer Bank (Great Britain v. Germany), 2 Trib. Arb.
Mixtes 71 (1922); Blumenthal Case (France v. Germany), 3 Trib. Arb. Mixtes 616 (1923); Grigoriou
Case (Greece v. Bulgaria), 3 Trib. Arb. Mixtes 977 (1924); Apostolidis Case (France v. Turkey), 8
Trib. Arb. Mixtes 373 (1928).

6. Quite apart from the foregoing considerations relating to the merits of the claim, the search for
the most relevant nationality within a specific context cannot be undertaken without taking into
account the "cause" of dual nationality.
Grosso modo dual nationality is caused by divergent municipal nationality provisions as regards
(a) acquisition of nationality at birth (ius sanguinis versus ius soli); or (b) the effect of change of
family status (such as marriage, in which case some muicipal legislations attach automatic
consequences, while some other make the acquistion of another nationality dependent upon a
unilateral declaration to that effect of the person concerned); or (c) change of nationality through
naturalization.
7. The relevance - for the purpose of determining the most relevant nationality in a particular
context - of, on the one hand, social conduct (such as the choice of one's habitual residence and of
one's centre of interests, family ties, and participation in the social life of a particular community)

In both cases the merits of the particular claim are involved. (Incidentally, it would not seem that
either of those cases is a case where the doctrine of estoppel, as applied in the relationships
between private individuals under municipal law, could be applicable by analogy).

1. I concur in the Decision in rejecting both contentions to the effect that the Tribunal - a priori and
per se - has, respectively has no jurisdiction over claims by persons who are, under U.S. law,
citizens of the United States of America, and are, under Iranian law, citizens of the Islamic
Republic of Iran (hereinafter referred to as "dual nationals").
2. I also concur with the majority in holding that the Tribunal is not faced with the question of
"diplomatic protection" in the classic public international law sense of that notion, though it is
certainly relevant that even there where international courts and tribunals were faced with the
question of the persona standi of a state, rather than of an individual, before such international
court or tribunal, there is a clear tendency - as noted in the Decision - to search for what is then
often called the "dominant" or "effective" nationality.
3. That the Tribunal is not faced with the question of "diplomatic protection" is confirmed by a
comparison between the system of dispute settlement, as embodied in the Algiers Declarations,
and the system underlying other arrangements dealing with the procedures of settlement of
disputes between states only. In this connection, and among other differences - some of which are
noted in the Decision -, one may point to the difference between Art. V. of the Claims Settlement
Declaration and, e.g. Art. 37 of the Statute of the I.C.J. The enforcement of the Tribunal's Awards
through the Security Account, and the particular jurisdictional exception, contained in Art.II(1) in
fine of the Claims Settlement Declaration (forum selection clauses) are also illustrative in this
respect.
4. At least within the framework of such particular system as the one to which this Tribunal
belongs, dual nationality raises questions, not so much relating separately to "jurisdiction" only, or
to the choice of the "better" (i.e. the "dominant" or "effective") nationality only, but rather relating
to the search for the most relevant nationality within a specific context (including the context of
persona standi before this Tribunal).
5. Indeed the fact that the person presenting the claim is a citizen of Iran, under the law of the
Islamic Republic of Iran, as well as a citizen of the United States of America, under United States
law, may well remain relevant within specific contexts.
Thus, e.g., it is - even within the framework of "diplomatic protection" - often admitted that, if one
state treats a dual national as an alien (i.e. by arbitrarily discriminating against that person as
compared with its own citizens) a claim may validly be brought before an international Tribunal on
the basis of that persons other nationality. It is also often admitted that no international protection
is given to a dual national as regards rights acquired by him through the use of his "other"
nationality, if such rights are validly reserved to its citizens by the other state.
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Government declared itself as having served, at the two governments' request, as the intermediary
in seeking a "mutually acceptable" solution to the crisis. Therein also lies revealed the object of the
Declarations: an amicable resolution of the crisis between the United States and Iran. The second
Declaration, entitled the "Claims Settlement Declaration", provides for the establishment of an
arbitral tribunal. The Tribunal's mandate is founded upon the common intent of the two
governments to bring about settlement of the claims of nationals of each country against the
government of the other through binding arbitration. The composition and jurisdiction of the
Tribunal were provided for in the Declaration. It was to be composed of nine members: one-third
neutral and one-third appointed by each of the two governments party to the Declarations. Claims
were to be decided either by the Full Tribunal or by a panel of three members of the Tribunal. In

The Algiers Declarations adhered to by the Government of the Islamic Republic of Iran and the
Government of the United States on January 19, 1981, register in the chronicle of relations between
Iran and the United States. One notable occurrence marking these relations was the conspiracy
leading to the 1953 events. Checking a grass roots movement in Iran, the 1953 conspiracy brought
the new Iranian Government into close association with the United States Government. It also
paved the way for the conclusion of large-scale oil contracts between the newly-installed Iranian
regime and American oil companies, and these companies soon manoeuvred themselves into
position to control and exploit the Iranian petroleum industry. Extensive exchange in the
economic, social, political, and especially, military spheres further united the two governments.
This process, however, was abruptly reversed in 1979, when the hostage crisis and seizure of the
United States Embassy compound precipitated the severance of all politica, economic and military
relations between Iran and the United States. The occupation of the United States Embassy
compound in Tehran was viewed as necessary to prevent the re-occurrence of what was
engineered from those same premises in 1953. For its part, the United States Government imposed
economic measures against Iran. An Executive Order by the President blocked all Iranian
government assets located in the United States or held abroad by persons subject to the jurisdiction
of the United States. A military incursion, albeit unsuccessful, was launched on Iranian territory.
The crisis in the relations between the two nations entailed wider ramifications, and so numerous
countries, international organizations, and even Pope John Paul II presented proposals for defusing
the situation, but all to no avil. For its own part the Iranian nation, viewing itself as the victim of
injustice, particularly since 1953, had determined to find an appropriate means of asserting its
rights. A solution to the crisis was finally found through the intervention by the Government of the
Democratic and Popular Republic of Algeria. Following a period of indirect negotiations, the
Algiers Declarations were concluded on January 19, 1981. [26] In the preamble, the Algerian

A. The Facts

INTRODUCTION

Dissenting Opinion of the Iranian Arbitrators in Case A-18
Concerning the Jurisdiction of the Tribunal over Claims
presented by Dual Iranian-United States Nationals against
the Government of Iran. [25]

and, on the other hand, of the presence or absence of deliberate acts aimed at the relinquishment
from the "other" nationality, is clearly different in the various cases of dual nationality.
8. This concurring opinion is certainly not the place to enter into casuistics.
I understand the Decision as leaving it to each Chamber to decide in view of the detailed
circumstances of each particular case, in accordance with the above considerations.
Willem Riphagen

Three essential criteria are set forth in this paragraph, namely:
(1) ratione personae. "The claims of nationals of the United States against Iran" and those of

"1. An international arbitral tribunal (the Iran-United States Claims Tribunal) is hereby established
for the purpose of deciding claims of nationals of the United States against Iran and claims of
nationals of Iran against the United States, and any counterclaim which arises out of the same
contract, transaction or occurrence that constitutes the subject matter of that national's claim, if
such claims and counterclaims are outstanding on the date of this agreement, whether or not filed
with any court, and arise out of debts, contracts (including transactions which are the subject of
letters of credit or Bank Guarantees), expropriations or other measures affecting property right...."

The jurisdiction of this Tribunal is defined under Article II, paragraph 1 of the Claims Settlement
Declaration:

B. The Issue Presented

The manner in which the majority decision sets forth the facts is equally lamentable. The two
relatively voluminous memorials submitted to the Tribunal by the Iranian Government contained
an exhaustive study of general rules of interpretation and international jurisprudence on the
interpretation of treaties, the position of substantive international law and the practice of States
concerning dual nationality, as well as examination of the inter-State quality of this Tribunal. The
United States Government confined itself to a short memorial, which was accepted in the spirit of
goodwill even though submitted on the same day as the hearing. Yet the majority decision accords
a large place to the contentions of the United States Government, while failing even to accurately
indicate all the points and arguments raised by the Iranian Government.

declared its jurisdiction over claims presented against the Iranian Government by dual IranianUnited States nationals when the effective and dominant nationality of the claimant is that of the
United States. The conclusion reached by the majority is not founded upon a good faith
interpretation of the Algiers Declarations, nor is it an adequate expression of substantive
international law. The decision is deplorable, as are the reasons inspiring it.

On February 25, 1983, the Iranian Government duly seized the Full Tribunal with a request that it
interpret the Algiers Declarations in order to determine whether such claims by Iranian nationals
against the Iranian Government were admissible. However, despite the fact that the issue was
brought before the Full Tribunal, the majority arbitrators in Chamber Two precipitately rendered
awards in two cases involving dual nationality and thus prejudiced the issue submitted before the
Full Tribunal. The Full Tribunal majority [27] rendered its decision on April 6, 1984, wherein it

execution of that Declaration, the Tribunal was in fact established and claims were filed there over
a period of three months, from October 19, 1981 to January 19, 1982. Among these were a certain
number of claims filed against the Iranian Government by Iranians holding both Iranian and
United States nationalities. In order to demonstrate the Tribunal's jurisdiction, these claimants
asserted their United States nationality, contending that it was the effective and dominant one.
The Iranian Government has vigorously contested the jurisdiction of the Tribunal over those claims
and maintained that the Algiers Declarations bar claims by Iranian nationals against the Iranian
Government from the jurisdiction of the Tribunal. In particular the Iranian Government has
invoked the principle of non-responsibility, according to which a dual national may not avail
himself of one of his nationalities in order to bring an international claim against his own
government.
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(a) any agreement relating to the treaty which was made between all the parties in connexion with
the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connexion with the conclusion of the

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the
text, including its preamble and annexes:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose.

Article 31. General Rule of Interpretation.

fact embodies customary rules derived from jurisprudence and international doctrine. These
articles provide:

1. The general rule of interpretation is provided under Articles 31 and 32 of the Vienna Convention
on the Law of Treaties of May 23, 1969 (the Vienna Convention). [29] The Vienna Convention in

The question here is whether the Algiers Declarations confer jurisdiction upon the arbitral tribunal
established thereunder over claims by certain Iranians asserting United States nationality in order
to claim against Iran. Specifically, it is a question of determining the meaning and bearing of
relevant contractual provisions: the provisions of Articles II(1) and VII(1-a) of the Claims
Settlement Declaration. Interpretation of these provisions is subject to the customary rules of
interpretation found in substantive international law (Point 1); and it is in reference to them that
the question of jurisdiction must be resolved (Point 2).

Part I: INTERPRETATION OF THE ALGIERS DECLARATIONS WITH
RESPECT TO ADMISSIBILITY OF DUAL NATIONAL CLAIMS

Provisions of the Algiers Declarations pertinent to this issue were submitted to the Full Tribunal.
The proper legal solution must therefore be sought through interpretation of the relevant
provisions of the Declarations, in light of their object and purpose and of their context.
Examination of customary international law also plays a helpful, if supporting role. In the following
discussion, therefore, the problem of interpretation shall be studied first (Part I), followed by a
consideration of the present position of international law on the issue (Part II).

The first criterion raises an issue particularly pertinent to the claims of natural persons holding dual
Iranian-United States nationality. These individuals are actually asserting their United States
nationality, acquired through naturalization and concealed up to now, so that they may present
claims against the Iranian Government which objects to the jurisdiction of the Tribunal over these
claimants' claims.

(3) ratione temporis. A stipulation whereby claims must be "outstanding" on the date of the
agreement.

(2) ratione materiae. "and arise out of debts, contracts, expropriations or other measures affecting
property rights"; and

nationals of Iran against the United States; [28]

(b) The terms "object", "purpose", and "aim", are also frequently used in international
jurisprudence. It is established in international practice that these terms are held to be, if not
synonymous, then at least largely inseparable in so far as matters of interpretation are concerned. It
is important to note that, "The object and purpose of a treaty are actually a matter of a subjective
object and purpose intended by the parties. It is not a matter of an objective, independent and
specific object and purpose based on which it would be possible to indicate that which the parties
should have done: to interpret it in light of that object and purpose would perhaps not be
[31] On the other hand, customary international law
interpreting the treaty, but rather to revise it."
furnishes other, complementary means of interpretation for the Tribunal, when the provisions of
the Vienna Convention are not in themselves sufficient to clearly discern the intent of the
contracting parties, such as the rule of restrictive interpretation of clauses conferring jurisdiction

party to the treaty. The terms, taken in their ordinary meaning and context and in light of the
object and purpose of the treaty, are relied on because they are the most certain means for
expressing the common intent. To this end, the above articles also prescribe recourse to the
preamble and preparatory work of the treaty and circumstances of its conclusion, as well as other
instruments facilitating disclosure of the common intent of the States party to the treaty with
respect to the point at issue. Indeed, this reasoning finds specific support in the last paragraph of
Article 31 of the Vienna Convention, whereby "A special meaning shall be given to a term if it is
established that the parties so intended."

(a) It would be a grave error in judgment to believe that these articles would bar an examination of
the common intent of the parties to the treaty from the process of interpretation in order to
determine the meaning and bearing of a disputed provision. Generally considered to be
declarative of customary law, these articles in fact specify how the common intent of the States
party to the treaty regarding a point at issue shall be determined. For this purpose it suggests a
method r lying on the text to determine the meaning and the bearing of the contractual provisions.
However, in reality, "To use the text as the starting point is thus not to minimize the importance of
the common intent of the parties: but rather, to reveal it through examination of the instrument in
which it is expressed." [30] It is therefore a question of discerning the common intent of the States

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.
These provisions give rise to a few observations:

Recourse may be had to supplementary means of interpretation, including the preparatory work of
the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from
the application of article 31, or to determine the meaning when the interpretation according to
article 31:

Article 32. Supplementary Means of Interpretation

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.

treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
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That conclusion is confirmed by the provisions of a lump sum agreement concluded between the
Governments of Egypt and the United States on May 1, 1976, the purpose of which was to settle

The term "national", as it has been employed in the Algiers Declarations, refers to the normal status
of nationality, namely, individuals who are exclusively Iranian or exclusively American.

The normal function of nationality as delimiting the mutual spheres of competence between States
by means of their personal substratum, their "people", is impaired by the fact that many individuals
possess two or even more citizenships, and also by the fact that other individuals have no
nationality. These two abnormal situations of dual or multiple nationality and of statelessness (a)
spring from various causes, (b) entail inconvenience of varying gravity for the persons concerned
and (c) call for legal measures aimed at their elimination or, at least, as far as possible, at an
alleviation of their consequences. " (V International Law in Historical Perspective, 1972, P. 48)

"Section 6. Abnormal Situations: Dual or Multiple Nationality and Statelessness.

(a) It seems very clear that the term "national", in its ordinary and normal sense, designates an
individual who is the national of one State, and only one State. Statelessness, dual nationality, or
multiple nationality is an anomaly and therefore cannot enter into the ordinary meaning of the
term "national". Dr. J.H.W. Verzijl has stated as much in his treatise on international law:

Nothing in the context, preamble, or preparatory work indicates a converging will of the two
governments to extend the tribunal's jurisdiction to dual nationals. It remains to determine
whether the above-cited articles confer such a jurisdiction upon the Tribunal or not. The United
States Government maintains that the term "citizen", as defined by United States municipal law,
includes any person having United States nationality, whether or not he has any other nationality
as well. According to the Iranian Government, a normal reading of the text, and in particular the
disjunctive "or", excludes dual Iranian-United States nationals from the sphere of application of
these articles.
It is thus necessary to proceed to an examination of the facts of the issue to determine the ordinary,
normal meaning of the term "national" and the bearing of these provisions upon the issue of dual
nationality before this Tribunal.

1. A "national" of Iran or of the United States, as the case may be, means (a) a natural person who is
a citizen of Iran or the United States..."

"For the purposes of this Agreement:

The term "national" has been defined by Article VII, paragraph 1:

"1. An international arbitral tribunal (the Iran-United States Claims Tribunal) is hereby established
for the purpose of deciding claims of nationals of the United States against Iran and claims of
nationals of Iran against the United States..."

2. In light of the foregoing, one must determine the meaning of the provisions in the Algiers
Declarations relating to the jurisdiction of the arbitral tribunal established thereunder, and their
bearing upon the claims of Iranian nationals asserting their United States nationality in order to
claim against the Government of Iran. Article II, paragraph 1 of the Claims Settlement Declaration
has defined the jurisdiction of the Tribunal:

upon an international tribunal, and the rule of contra proferentem.

precludes the application of the Declarations to those who are a citizen of Iran "and" the United
States. This conclusion, which would appear to be dictated by elementary principles of semantics,
is otherwise supported by its cohesiveness with Article II, paragraph 1. The conditions for the
admissibility of natural persons before the Tribunal have been very precisely defined so as to
exclude any possibility of dual nationality in those concerned. This conclusion thus constitutes a
coherent interpretation leading to an equal solution for the two categories of claimants provided
for under that article.
(c) Furthermore, examination of the object and purpose of the Algiers Declarations, as viewed in
their true context, casts substantial light on the meaning of the expression "claims of nationals of
the United States against Iran" -- the present point at issue. Paragraph B of the General Principles

"...a national of Iran or of the United States, as the case may be, means a natural person who is a
citizen of Iran OR the United States"

This provision distinguishes the Algiers Declarations from the many peace treaties concluded after
the two World Wars, whereby a unilateral system of recourse was established in favor of the
victorious Powers against the defeated States, but not the reverse. From this observation it may be
deduced that the disjunctive "or" inserted in the first paragraph of Article VII of the Claims
Settlement Declaration:

"...claims of nationals of the United States against Iran and claims of nationals of Iran against the
United States ..."

(b) Furthermore, Article II, paragraph 1 of the Claims Settement Declaration provides for a bilateral
system of recourse, inasmuch as United States nationals may claim against Iran and Iranian
nationals may claim against the United States:

Thus, Article 4, annexed as a Note to the provisions of Article III, would lead one to assume that
dual nationality does not normally enter into the meaning of "national", or even "citizen". If it is
intended that the term "national" be extended to include dual nationals, specific provision must be
made to that effect. No such stipulation is present in the Algiers Declarations. An exclusively
Iranian citizen may present a claim against the United States Government and an exclusively
United States citizen may present a claim against the Iranian Government. But an individual
holding dual Iranian-United States nationality can present a claim against neither government.

However, Article 4 of the Agreed Minute signed the same day by the two Governments made
specific stipulations concerning the term "national", by virtue of which:
"4. With regard to Article III of the referenced Agreement on the definition of "national of the
United States", the Government of the United States recognizes and applies the principle of
international law concerning the dominant and effective nationality of dual nationals."

"ARTICLE III. For the purpose of this Agreement, the term "national of the United States" means
(a) a natural person who is a citizen of the United States, or who owes permanent allegiance to the
United States, and (b) a corporation or other legal entity which is organized under the laws of the
United States, any State or Territory thereof or the District of Columbia, if natural persons who are
nationals of the United States own directly or indirectly, more than 50 per centum of the
outstanding stock or other beneficial interest in such legal entity." (T.I.A.S. 8446; 27 U.S.T. 4214).

claims of United States nationals against the Egyptian Government. [32] Article III of that
agreement, the text of which is almost identical to Article VII of the Claims Settlement Declaration,
is as follows:
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The second argument, to which the majority decision implicitly alludes, is drawn from the
commitment of the United States Government to terminate all legal proceedings in United States
courts involving claims of United States nationals against Iran. The orders issued on November 14,
1978 by the United States President blocked the assets of the Iranian Government and deprived it
of its State immunity. In violation of its international responsibility concerning the immunity of
public assets of Iran, the United States administration thereby threw open the doors to legal action
against Iran. Licenses were granted by the United States Government in order to attach Iranian
property. The extremely unfavorable psychological climate existing at that time in the United
States judicial milieu also facilitated the lodging of claims by United States claimants against Iran
and the issuance of attachment orders against Iranian property. This was all the more so since Iran
was absent from the court proceedings and had no means of defense. However, it should be noted
that these licenses illegally granted to attach Iranian property were revocable -- they did not create
some sort of acquired right for United States claimants. In concluding the Algiers Declarations, the
United States Government undertook to terminate the legal proceedings lodged in United States

(d) It remains to examine the two arguments advanced by the United States Government in
support of the admissibility of claims of dual Iranian-United States nationals against Iran. The first
argument, as mentioned before, is drawn from the definition of "citizen", according to which a
"United States citizen" allegedly includes a citizen who is a "dual national". By this it is contended
that any dual national who is considered both Iranian and American is American and thus a
"United States citizen". However, this assertion does not resolve the difficult issue of the
admissibility of a claim by such a citizen against Iran, of which that citizen also holds nationality.
Particular note should be taken of the term "citizen" as it was employed in relevant provisions of
the 1976 agreement concluded by the Governments of the United States and Egypt. In that
agreement, the purpose of which was nearly identical to that of the Algiers Declarations, the two
governments party to the agreement found it necessary to specifically express their intent to extend
the application of the agreement to cases involving dual nationals. That is to say, the term "citizen"
was not in itself adequate to resolve the issue raised by dual nationality.

In short, it was not the purpose of the parties to terminate all litigation between the nationals of
one State and that State itself.

The purpose thus stated, the General Declaration further clarifies the use of the disjunctive "or" in
Article VII, paragraph 1. As already mentioned, a crisis of extreme complexity was created by the
abrupt and radical rupture of all political and economic relations between Iran and the United
States, so closely allied, particularly during the two decades preceding the Iranian Revolution. At
the time of the conclusion of the Algiers Declarations the re-establishment of these relations
appeared nearly inconceivable, at least in the near future. The United States Government wished
of course to protect the interests of certain United States nationals which had had contractual
relations with the former Iranian regime. On the other hand, the Government of Iran wished to
withdraw its assets and deposits from the United States, and had at the same time expressed its
willingness to clear up its legitimate debts with Americans. In this context, there was an urgent
need to make some sort of settlement between the Iranian and the American Governments -- but
this need did not exist for the resolution of any possible dispute between the Iranian Government
and Iranian nationals.

"It is the purpose of both parties ... to terminate all litigation as between the Government of each
party and the nationals of the other and to bring about the settlement and termination of all such
claims through binding arbitration." (Emphasis added)

of the General Declaration states that:

"It is true that the Court's jurisdiction is always a limited one, existing only in so far as States have
accepted it; consequently, the Court will, in the event of an objection -- or when it has
automatically to consider the question -- only affirm its jurisdiction provided that the force of the
arguments militating in favour of it is preponderant." (Chorzow Factory Case, Series A, No. 8, p.
32)

Jurisdiction therefore ceases at the point when it is no longer clear that the State concerned has
unequivocally consented to submit to international adjudication. The Permanent Court of
International Justice has so stated:

The reasoning is simply that:
"...no State can, without its consent, be compelled to submit its dispute with other States either to
mediation or to arbitration, or to any other kind or pacific settlement." (Permanent Court of
International Justice, Eastern Carelia Case, Series B, No. 5, p. 27)

"...every Special Agreement, like every clause conferring jurisdiction upon the Court, must be
interpreted strictly." (Free Zones Case, Series A/B, No. 46, pp. 138-139)

(f) The final point to consider concerns the rule of restrictive interpretation of clauses conferring
jurisdiction upon an international tribunal, and the reasons justifying the application of this rule to
the present case. A study of international practice shows that when the meaning of a clause
conferring jurisdiction upon an international court is doubtful, whatever form the clause may take,
that clause must be restrictively interpreted. As the Permanent Court of International Justice has
declared:

This rule appears justified by the simple reason that, as Charles Rousseau pointed out, "Having had
the opportunity to draft it more explicitly, the drafting State must itself bear the consequences of its
negligence. This has frequently been applied to ambiguous provisions by international
jurisprudence." [33]

(e) On the basis of the evidence submitted to the Tribunal, it may be regarded as an established
fact that the Declarations were essentially drafted by the United States Government. See, for
example, the Affidavit of Robert B. Owen, the then Legal Advisor to the United States Department
of State in Case A/15 Claim IVF. It is a rule of customary international law that when the drafting
of a treaty is attributable to one of the parties, any possible ambiguity in its terms must be
interpreted to the disadvantage of the drafting State. This is the expressed by the maxim, "Verba
ambigua accipiuntur contra proferentem."

courts against Iran and to lift the attachment orders concerning Iranian public assets subject
thereto. For its part, and to show that financial considerations played no part in the resolution of
the hostage crisis, the Government of the Islamic Republic of Iran undertook substantial financial
commitments: $3.667 billion was placed at the disposal of the Federal Reserve Bank of New York
for the pre-payment of bank loans not yet due; $1.418 billion was deposited in an Escrow Account
in London to guarantee other United States bank claims; and $1 billion was deposited in a Security
Account to guarantee execution of any eventual arbitral awards against Iran. It is obvious that the
annulment of the attachment orders obtained in the above-mentioned circumstances cannot
establish the jurisdiction of this Tribunal. It is also obvious that the definition of United States
nationals given for that purpose by the United States administration and municipal law cannot
impose itself upon the Tribunal, whose jurisdiction is defined by inter-State agreement and which
conforms to international law.
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Having declared that the text is not clear, the majority then goes on to deal with the customary
rules of interpretation whereby a treaty must be interpreted in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object and purpose.
Astonishingly, however, it stops there. In short, the majority chooses not to comprehend the
elementary point that it was required, given the various facts at issue, to elucidate the meaning of
contractual provisions and their bearing on the disputed issue submitted for its examination. It also
had the duty to respond to the arguments of the Iranian Government. In fact the memorials
submitted to the Tribunal by Iran devote a lengthy section to the ordinary meaning attributable to
the terms of the provisions of the Algiers Declarations concerning the Tribunal's jurisdiction, the
preamble, their context, the circumstances under which they were concluded, and other facts
concerning the issue, facilitating the Tribunal's determination of the meaning of the provisions
relevant to dual nationals. Other general rules of interpretation, such as restrictive interpretation of
clauses conferring jurisdiction upon an international court and particularly the rule of contra

However, under Section IV, entitled "Reasons for Decision", the majority devotes merely two
pages to interpretation of the contractual provisions of the Algiers Declarations concerning the
admissibility of the claims of dual Iranian-United States nationals before the Tribunal. The majority
decision rejects both the United State's argument contending that the text was clear on its face, and
the Iranian argument contending that, "Iran, not recognizing dual nationality, could not be
presumed to have accepted such jurisdiction when the Claims Settlement Declaration was signed."

In any event this conclusion is supported by the exigencies of restrictive interpretation of arbitral
clauses as well as by application of the customary rule of contra proferentem.

From the foregoing it would follow that the provisions of Articles II(1) and VII(1) of the Claims
Settlement Declaration, taken in their ordinary meaning and interpreted in the context of the
Algiers Declarations and in light of their object and purpose, do not confer jurisdiction upon the
Tribunal for the claims of dual Iranian-United States nationals against the Iranian Government.
That is the single and sole interpretation in good faith "... which is in harmony with the natural and
reasonable way of reading the text, having due regard to the intention of the Government of Iran at
the time when it accepted the compulsory jurisdiction of the Court..." (I.C.J. Reports 1952,
Judgment of July 22, 1952, Anglo-Iranian Oil Co., P. 104.)

"...in all cases in which reasonable doubt exists as to its competence, and especially in those now
under consideration which interest directly the credit and the good faith of one of the contracting
parties, the commission is bound to decline to entertain them, and to construe its powers in a
limited and not in an extensive sense." [34]

The same rigidity of restrictive interpretation is found in the jurisprudence of claims commissions.
As stated by the umpire in the Colombian Bonds case:

"...considering the natural state of liberty and independence which is inherent in sovereign States,
they are not to be presumed to have abandoned any part thereof, the consequence being that the
high contracting Parties to a Treaty are to be considered as bound only within the limits of what
can be clearly and unequivocally found in the provisions agreed to and, ... those provisions, in case
of doubt, are to be interpreted in favor of the natural liberty and independence of the Party
concerned" (Sweden/U.S.A., 18 July 1932, II R.I.A.A. p. 1254).

The rule of restrictive interpretation is equally applicable to arbitration cases, for identical reasons.
As the sole arbitrator indicated in the Kronprins Gustaf Adolf case:

Two principles have been maintained before the Tribunal: namely, non-responsibility and effective
nationality, respectively invoked by the Islamic Republic of Iran and the United States

The question is thus to determine what solution is found in international law for the problem of
dual national claims before an international tribunal against a State of which the individual
concerned is a national.

Article 31, paragraph 3 of the Vienna Convention offers several subsidiary elements to the Tribunal
which it may take into consideration when determining the meaning of the disputed provision. In
particular, paragraph 3(c) refers to "any relevant rules of international law applicable in the
relations between the parties." Of course paragraph 3(c) cannot be the source for any particular
solution not sanctioned by the treaty itself. Aided by all the facts of the issue, the solution is
dictated by research into the meaning of relevant contractual provisions. International law thus
constitutes a complementary source of interpretation; within this framework must be regarded the
general solutions found in international law for the issue of dual nationality when it is a condition
for admissibility of a claim before an international tribunal. It is therefore highly regrettable that
the majority relies exclusively upon paragraph 3(c) to impose upon Iran a solution not derived from
interpretation of the Algiers Declarations.

Part II: INTERNATIONAL LAW AND THE ISSUE OF DUAL NATIONALS

The majority interpretation must be deplored in that it is in manifest contradiction with elementary
rules of logic, does not adhere to good faith, and above all, is contrary to solutions generally
accepted in public international law.

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties."
(Emphasis added)
The terms of paragraph 3(c), to which the majority refers, are clear enough. However, the point is
that paragraph 3(c) could never alone impose a conclusion the treaty itself did not sanction.
Paragraph 3(c) could act as support for a solution drawn from interpretation of the treaty. Thus, the
essential elements for determining the meaning of a disputed provision are the terms in their
ordinary meaning and in their context, the object and purpose stated in the treaty preamble, the
preparatory work and the circumstances under which the treaty was concluded, and other
instruments stated in the first and second paragraphs of the above-mentioned Article 31. The
solution dictated by these instruments can, as a final resort, be confirmed by a relevant rule of
international law.

"3. There shall be taken into account, together with the context:

Article 31, paragraph 3 stipulates:

proferentem were extensively treated by Iran. A simple reading of the two above-mentioned pages
(pages 15 and 16 of the majority decision) is sufficient to establish that the majority remains
entirely mute on every point which would have clearly led to a declaration of lack of jurisdiction.
Following this suspicious silence, the majority by-passes all the relevant issues and goes on to deal
with Article 31, paragraph 3(c) of the Vienna Convention to interpret the provisions submitted
before it.
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1. (b) It is of particular importance to discern the exact bearing of Article V of the Claims Settlement
Declaration. A superficial reading might lead one to believe that the Tribunal is not to apply
international law and thus would cast certain doubt on the international character of the Tribunal.
Article V provides: "The Tribunal shall decide all cases on the basis of respect for law, applying
such choice of law rules and principles of commercial and international law as the Tribunal
determines to be applicable, taking into account relevant usages of the trade, contract provisions
and changed circumstances." Still, it would be well to state first that an international tribunal
which, due to its nature, must apply principles of public international law, is not barred from
applying municipal law or resorting to a conflict of laws mechanism found in private international
law. Recourse by an international tribunal to municipal laws and rules of private international law
is rather common and occasionally even indispensable. International tribunals refer to pertinent
rules of municipal law to settle preliminary or incidental issues such as the nationality of natural or
juridical persons, the status of heirs, or the conditions of validity of a contract, as well as other
formalities which must be resolved at an early stage. It should be pointed out that the function of
an international adjudicator applying municipal law in connection with an international issue is
radically different from that of a municipal one; the institutions of municipal law thus transposed

1. (a) The international character of the Tribunal is unquestionable. The Tribunal's very creation
springs from an international source; its existence, powers, function and jurisdiction are drawn
from a political act related to public international law, concluded between the Iranian and United
States Governments. Two-thirds of the Tribunal's members are appointed by the two governments
party to the Declarations, and the remaining one-third are neutral members. In accordance with
Article VI(2), each State designates an agent at the seat of the Tribunal to represent it to the
Tribunal and to receive notices or other communications directed to it or to its nationals, agencies,
instrumentalities or entities in connection with proceedings before the Tribunal. Further, Article
VI(3) stipulates: "The expenses of the Tribunal shall be borne equally by the two governments." The
Tribunal also is to apply international law. These traits attest to the international character of this
Tribunal, as established by inter-State agreement.

Without expressly stating so, the majority seems to recognize the international character of the
Tribunal (Point 1), but it casts doubt on whether the claims the Tribunal is called upon to decide
are also inter-State in nature (Point 2).

Section 1.

The Hague Convention of April 12, 1930 concerning Certain Questions relating to the Conflict of
Nationality Laws (the Hague Convention), constitutes an essential source available to the Tribunal
in its consideration of the present jurisdictional issue. However, application of the Hague
Convention is linked to the character of the Tribunal and the claims brought before it. It is
therefore important first to look into that character (Section 1) and then to go on to consider the
provisions of the Hague Convention and its application to the present issue (Section 2).

A. The Solutions Found in International Conventions

Government. According to the first, a dual Iran-United States national (in other words, a person
having the nationality of the two States which established this Tribunal) may not assert his United
States nationality in order to bring an international claim against the Iranian Government; such a
claim is inadmissible. On the other hand, the second principle permits such a claim to be brought,
on condition that the claimant have predominant ties with the United States. It is thus a matter of
determining, through examination of conventions and jurisprudence, the value which may be
accorded each of these two principles.

Although convinced that the laws of the State of Idaho would lead to the same result in

"It is difficult to conceive of a choice of law provision that would give the Tribunal greater freedom
in determining case by case the law relevant to the issues before it. Such freedom is consistent
with, and perhaps almost essential to, the scope of the tasks confronting the Tribunal, which
include not only claims of a commercial nature, such as the one involved in the present case, but
also claims involving alleged expropriations or other public acts, claims between the two
Governments, certain claims between banking institutions, and issues of interpretation and
implementation of the Algiers Declarations. Thus, the Tribunal may often find it necessary to
interpret and apply treaties, customary international law, general principles of law and national
laws, "taking into account relevant usages of the trade, contract provisions and changed
circumstances", as Article V directs."

Chamber Two unanimously so decided the issue of a clause designating applicable law invoked by
a claimant for evaluation of damages and interest. The case was between a United States company
(CMI) and the Iranian Ministry of Roads and Transportation and concerned a contract of sale
subject to the laws of the State of Idaho. According to Chamber Two:

decisions on law, not equity, and that law can be no other than international law. Equal reference
in Article V to choice of law rules and commercial law, as well as other provisions and elements,
appears fully justifiable due to the nature and diversity of the claims brought before the Tribunal.
The claims and counterclaims filed with the Tribunal are diverse and result from contracts of sale,
construction and technical assistance, as well as from expropriations, nationalizations, banking
operations, tax and social security premiums, etc. The preliminary issues raised in these claims
must of course be settled with reference to contractual provisions, applicable laws, and banking
and commercial usages. The contractual obligations of the concerned State thus determined, it
remains to resolve the main issue: whether practices by the Iranian or United States Government
vis-a-vis foreign nationals conform to their international responsibility and whether the minimum
standard of justice or the "equitable treatment" to which foreign nationals are entitled has been
observed by the Iranian or the United States Government. These issues must be assessed with
respect to international law.

In light of the foregoing, it can be declared that the provisions of Article V of the agreement
creating the Tribunal do not depart from the usual practice of international courts. Actually, the
first sentence of Article V, stating that "The Tribunal shall decide all cases on the basis of respect
for law," is nothing extraordinary. In fact it is essentially based on Article 37 of the Hague
Convention of October 18, 1907, on the Pacific Settlement of International Disputes, whereby
"International arbitration has for its object the settlement of disputes between states by judges of
their own choice and on the basis of respect for law." [35] In other words, the Tribunal shall base its

by the international adjudicator form elements of international law. The main issue which an
international tribunal is called upon to decide is whether the respondent State has respected its
international responsibility towards the rights of foreign nationals. That issue must be settled in
light of principles of international law. On these points may be cited the Serbian and the Brazilian
Loans cases decided by the Permanent Court of International Justice in 1929. The two cases are
similar. The issue submitted for the court's decision was that of determining whether the payment
of loans issued in France by the Serbian and Brazilian Governments should have been effected "at
gold value" or in "paper francs". To settle the question, the court referred to rules of private
international law and municipal statutes of the Serbian and Brazilian States. The contractual
obligations of these latter having thus been defined thereby, the main task of the court was to
establish whether or not the disputed practices by these States constituted a violation of public
international law. (P.C.I.J., Series A, Nos. 20/21, pp. 16-49 and pp. 101-126).
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2. (c) Official statements by the highest-ranking officials in the United States Government, as well
as a United States Supreme Court decision, are all in perfect agreement with the fact that the

The Tribunal itself is named, "The Iran-United States Claims Tribunal" (Claims Settlement
Declaration, Article II). The parties to the arbitration set up under the Algiers Declarations are thus
exclusively the two governments: Iran and the United States. The Declarations and the
international arbitral tribunal established thereunder have as their sole mandate the resolution of
an inter-State conflict.

"Declaration of the Government of the Democratic and Popular Republic of Algeria concerning the
Settlement of Claims by the Government of the United States of America and the Government of
the Islamic Republic of Iran."

2. (b) The context in which the Algiers Declarations were concluded affirms the inter-State nature
of the claims of which the Tribunal is seised. The Declarations in fact brought a peaceful solution to
an international crisis between the Iranian and United States Governments. In the Declarations the
two governments undertook, inter alia, "to terminate all litigation as between the government of
each party and the nationals of the other, and to bring about the settlement and termination of all
such claims through binding arbitration" (Declaration, Point B). It is also significant to point out
that the instrument creating the Tribunal is entitled:

"In the case of the Mavrommatis concessions it is true that the dispute was at first between a
private person and a State -- i.e. between Mr. Mavrommatis and Great Britain. Subsequently, the
Greek Government took up the case. The dispute then entered upon a new phase; it entered the
domain of international law, and became a dispute between two States." (P.C.I.J., Series A, No. 2, p.
12)

The Permanent Court of International Justice ruled in that way in the Mavrommatis case when the
inter-State character of the case was contested by the British Government:

2. (a) The mechanism for the settlement of claims between the Governments of the Islamic
Republic of Iran and the United States is the perfect expression of diplomatic protection whereby
two governments, acting in the political interest of their nations and at the same time to protect the
interests of their nationals, convene an arbitration to settle their respective disputes. It is true that
the claims of United States nationals aginst the Iranian Government and the claims of Iranian
nationals against the United States Government were originally private claims arising under
Iranian or United States jurisdiction and, as such, subject to Iranian or United States municipal
laws. However, due to political intervention by the two governments concerned, these private
claims became inter-State disputes, the settlement of which is part of the commitments undertaken
by the two governments in the Algiers Declarations of January 19, 1981.

"Not infrequently in affairs between nations, outstanding claims by nationals of one country

These statements word-by-word reveal the inter-State character of the claims of which the Tribunal
is seised, and which were brought before it by means of diplomatic intervention taken in the
exercise of powers conferred by the Constitution of the United States upon the United States
President. The United States Supreme Court has so ruled in Dames & Moore v. Donald T. Regan:

Even where, as here, a national's claim has entered the domestic judicial system, that does not
defeat the President's authority to resolve that claim by international agreement." (Id., pp. 370-371.
Emphasis added)

Further, the Executive Branch "may take such settlement [of a claim] as it deems appropriate". This
authority has allowed the President to sacrifice certain claims for overriding foreign policy reasons,
and to release some or all of a foreign nation's previously blocked assets as part of an overall claims
settlement.

"International claims are claims of the United States, and once their settlement has been provided
for in a claims agreement ... the agreement is a 'full and final settlement of those claims', even
without the approval of the individual whose claim has been settled. The Executive has exercised
unreviewable discretion as to whether to present a claim, and when he does, in determining time,
extent and means of pressure in presenting it.

The "Statement" particularly emphasizes:

Typically, rather than renounce claims of American nationals, the Executive has utilized two
primary methods to settle such claims and has often done so through Executive Agreement. First,
the Executive Branch has espoused single or multiple claims arising out of specific events or
covering a specific period of time, often accepting lump sum payments in full settlement of
American claims. Second, the United States has agreed to settle claims through the establishment
of arbitration mechanisms, and has made that arbitration binding, exclusive and non-reviewable."
(Id, pp. 368-369, Emphasis added)

"The Agreement with Iran is only the latest in a historical practice of claims settlements which
confirms the President's constitutional authority to settle international claims to bind American
claimants....

It appears even more clearly in the "Statement of Interests" filed with United States Courts in 1981
by the United States Department of Justice:

"...the surest way of resolving many of the financial problems between the United States and Iran
consistent with the interests of U.S. claimants and the broader interests of the United States in the
Persian Gulf area, a region of strategic importance to the United States." (20 International Legal
Materials, 1981, p. 365)

It remains to demonstrate that the claims the Tribunal is called upon to decide are inter-State
claims brought before it by means of the the classic process of diplomatic protection.

The institution established is thus, by its source and function, a true international tribunal.

Algiers Declarations and the provisions therein for the settlement of claims result from political
intervention by the United States Government and were concluded to protect the interests of the
United States and its nationals. On behalf of the Carter administration, Alexander M. Haig, Jr.,
then-Secretary of State, declared that the Algiers Declarations and the mechanism for the
settlement of claims against Iran were the result of an official political decision taken in United
States interests:

determining damages, the Chamber ruled that it:
"...prefers to analyze the damage questions in accordance with general principles of law, rather
than by reference to the Code as incorporated in the statutory law of Idaho" (Award No. 99-245-2,
p. 9).
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"Bill Concerning the Settlement of Financial and Legal Disputes of the Government of the Islamic
Republic of Iran with the Government of America

2. (e) And finally, the substantially significant evidence of the Single Article Act adopted by the
Iranian Parliament authorizing the Iranian Government to agree to an arbitration with the United
States Government leaves no doubt as to the inter-State nature of the disputes brought before the
Tribunal:

2. (d) The majority in vain tries to cast doubt upon the inter-State nature of the claims before the
Tribunal. These claims are true inter-State claims brought before an international tribunal by means
of the classic method of diplomatic protection. The fact that Article III(3) of the Claims Settlement
Declaration permits claims of more than $250,000 to be presented directly to the Tribunal by the
claimants themselves in no way affects the inter-State nature of the Tribunal and the claims it is
called upon to decide. Actually, a government may choose to espouse its nationals' claims against
another government and arrange by political agreement for an international arbitration to settle
those disputes -- whether or not it authorizes its nationals personally to present their claims in no
way affects the nature of the diplomatic protection the government is extending. It is merely a
matter of a simple procedural technique justified by the convenience it affords in view of the great
number of claims (see: Brownlie, Principles of Public International Law, 3rd edition, 1982, p. 578).
This procedural technique has precedents in international practice. Direct recourse was allowed
before the Central American Court of Justice 1908-1918 and the Mixed Arbitral Tribunals
established under the Peace Treaties of 1919. It is also allowed before the European Court of
Human Rights and the Arbitral Commission against the German Government established by the
1952 Convention on the Settlement of Matters Arising out of the War and the Occupation (332
U.N.T.S. 219).

Crucial to our decision today is the conclusion that Congress has implicitly approved the practice
of claim settlement by executive agreement." (453 U.S. 654 at 679-680)

against the government of another country are "sources of friction" between the two sovereigns.
United States v. Pink 315 U.S. 203, 225 (1942). To resolve these difficulties, nations have often
entered into agreements settling the claims of their respective nationals. As one treatise writer puts
it, international agreements settling claims by nationals of one state against the government of
another "are established international practice reflecting traditional international theory." L.
Henkin, Foreign Affairs and the Constitution 262 (1972). Consistent with that principle, the United
States has repeatedly exercised its sovereign authority to settle the claims of its nationals against
foreign countries. Though those settlements have sometimes been made by treaty, there has also
been a longstanding practice of settling such claims by executive agreement without the advice
and consent of the Senate. Under such agreements, the President has agreed to renounce or
extinguish claims of United States nationals against foreign governments in return for lump sum
payments or the establishment of arbitration procedures. To be sure, many of these settlements
were encouraged by the United States claimants themselves, since a claimant's only hope of
obtaining any payment at all might lie in having his government negotiate a diplomatic settlement
on his behalf. But it is also undisputed that the "United States has sometimes disposed of the
claims of citizens without their consent, or even without consultation with them, usually without
exclusive regard for their interests, as distinguished from those of the nation as a whole." Henkin,
supra at 263. Accord, The Restatement (Second) of Foreign Relations Law of the United States |
213 (1965) (President "may waive or settle a claim against a foreign state ... even without the
consent of the [injured] national"). It is clear that the practice of settling claims continues today.
Since 1952, the President has entered into at least 10 binding settlements with foreign nations,
including an $80 million settlement with the People's Republic of China.

The conflict of nationality raised before a court of a third State (where nationality is a criterion for
application of municipal law) should not be confused with the conflict of nationality before an
international court (where nationality is the criterion for admissibility of the claim of a dual
national against his own government). In fact, the Hague Convention sets forth two different
solutions for the conflict of nationalities as it arises in two distinctly separate domains: that of
private international law and that of public international law. It thus intentionally dispels any
confusion as to the domain of application of the theory of effec tive nationality. The concept of
effective nationality is embodied in Article 5 to resolve a conflict of nationality before a court or
administrative authority in a third State where the determination of nationality is necessary for the
application of a municipal law or an administrative measure. It is entirely another matter when
nationality is a precondition for the jurisdiction of an international tribunal. The solution for the

"Within a third State, a person having more than one nationality shall be treated as if he had only
one. Without prejudice to the application of its law in matters of personal status and of any
conventions in force, a third State shall, of the nationalities which any such person possesses,
recognize exclusively in its territory either the nationality of the country in which he is habitually
and principally resident, or the nationality of the country with which in the circumstances he
appears to be in fact most closely connected."

At the same time, Article 5 of the same Convention provides:

"A State may not afford diplomatic protection to one of its nationals against a State whose
nationality such person also possesses."

1. Article 4 of the Hague Convention provides that:

Section 2.

The foregoing leads to the conclusion that the Iran-United States Claims Tribunal is an
international tribunal which was created by diplomatic intervention, and that the claims brought
before it are inter-State claims. The character of the Tribunal and the nature of the claims having
been thus defined, it follows that the admissibility of dual national claims is thus subject to the
classic rules of diplomatic protection, in particular to the provisions of Article 4 of the Hague
Convention of 12 April 1930.

This law, which was notified to the United States Government and to which Article II(1) of the
Claims Settlement Declaration makes express reference, constitutes unequivocal proof establishing
the inter-State nature of the claims brought before the Tribunal by means of intervention and
diplomatic protection.

Note: With respect to those disputes the settlement of which in competent tribunals of Iran has
been provided for in the respective contract, they are excluded from being subject to this Single
Article."

Single Article - The Government is authorized by observing the provisions approved by the Islamic
Consultative Assembly (the Majlis) to take steps by means of consensual arbitration to settle the
financial and legal disputes between the Government of the Islamic Republic of Iran and the
Government of America, which did not arise out of the Islamic Revolution of Iran and the seizure
of the Center of American plotting.
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3. The fact that the claim is presented directly before the Tribunal by the injured party himself in
no way affects the principle contained in Article 4 of the Hague Convention. In practice, direct
recourse before an international tribunal is rare and claims are usually presented on behalf of the
injured party by the State of which he is a national. Nevertheless, the same reasons barring a claim
against a State of which the injured party is a national apply, whether that claim be directly

Article 4 of the Hague Convention is thus the expression of customary law. As N. Bar-Yaacov
stated: "The general attitude of States in the matter found clear expression in the provisions of
Article 4 ... which embodied the customary rule of international law," (Dual Nationality, 1961, p.
76). The Italian-United States Conciliation Commission in the Merge case (1955) affirmed that,
"The Hague Convention, although not ratified by all the Nations, expresses a communis opinio
juris, by reason of the near-unanimity with which the principles referring to dual nationality were
accepted," (International Law Reports, 1955, p. 450). Gerhard von Glahn stated his view that, "In
general, States today follow in practice almost all of those provisions despite the absence of general
conventional rule," (Law Among Nations, 1981, p. 207). The principle embodied in Article 4 was
also confirmed by the Institute of International Law in its 1965 Resolution (as will be further
discussed hereinbelow). That is to say, contrary to what the majority advances, the Hague
Convention is of primordial and fundamental interest.

2. Article 4 actually gave rise to a long debate at the Conference in The Hague. It was approved by
a large majority, including the delegate of the Government of the United States (29 votes to 5, with
13 States absent or abstaining). The entire Convention, containing that article, was approved by 40
votes to 1 (see the references given by Professor Herbert W. Briggs, the Rapporteur to the
Conference, in Annuaire de l'Institut de droit international, Vol. 51-1 (1965), p. 153, notes 3 and 4).

From the fact that this proposal was rejected, it appears that the majority wishes to deduce that
direct recourse to an international tribunal by a dual national is not barred by Article 4 of the
Hague Convention. That deduction cannot be accepted. The spirit of bad faith in which the
majority proceeds to such an approach for the sole purpose of avoiding application of the Hague
Convention to the present issue is deplorable. Such a spirit is not worthy of an international
tribunal and does not favor the development of international institutions.

"Moreover, the negotiating history of Article 4 of the Hague Convention suggests that its
application is doubtful in a case, such as the present one, where a dual national, by himself, brings
before an international tribunal his own claim against one of the States whose nationality he
possesses. Such a proposal was made during the Conference, but it was rejected."

Next, and without any indication of what those changes are which have allegedly occurred in the
concept of diplomatic protection, or what direction those changes have taken, the majority adds:

"But this provision must be interpreted very cautiously. Not only is it more than 50 years old and
found in a treaty to which only 20 States are parties, but great changes have occurred since then in
the concept of diplomatic protection, which concept has been expanded..."

The majority, however, tries to avoid applying the Hague Convention to the issue before the
Tribunal. Under the heading "The 1930 Hague Convention" (p. 17), it declares:

conflict of nationality raised under these circumstances before the Tribunal is dictated by the
principle embodied in Article 4 of the Hague Convention.

Article 4, containing the second principle, provides:
"Article 4. A State may not afford diplomatic protection to one of its nationals against a State
whose nationality such person also possesses."

Article 3. Subject to the provisions of the present Convention, a person having two or more
nationalities may be regarded as its national by each of the States whose nationality he possesses."

Article 2. Any question as to whether a person possesses the nationality of a particular State shall
be determined in accordance with the law of that State.

"Article 1. It is for each State to determine under its own law who are its nationals. This law shall
be recognized by other States in so far as it is consistent with international conventions,
international custom, and the principles of law generally recognized with regard to nationality.

4. Whatever the character of the Tribunal and the nature of the laims filed therewith, the Tribunal
is obliged to respect the principle contained in Article 4 of the Hague Convention. Actually, the
Convention embodies two fundamental principles. The first principle is set forth under Articles 1, 2
and 3 of the Convention:

The principle embodied in Article 4 bars admission of an international claim by or on behalf of a
dual national against one of the States of which he is also a national.

"The Commission must therefore regard Mr. Richard Honey as a man possessing dual nationality,
and it is an accepted rule of international law that such a person cannot make one of the countries
to which he owes allegiance a defendant before an international tribunal..." (Further Decisions and
Opinions of theCommissioners, p. 14)

One year later, the British-Mexican Commission expressed the bearing of the principle embodied
in Article 4 of the 1930 Hague Convention in the decision it rendered in the Honey case on March
26, 1931:

It is to be noted that during the First Committee's discussion of the Project for the Hague
Convention, the Yugoslav delegate moved that the following additional provision be added to
Article 4: "a person possessing two or more nationalities may not plead that he is a national of one
State, in order to bring a personal action through an international tribunal or commission in respect
of another State of which he is also a national." This proposal was viewed as a restatement of the
obvious and as such the First Committee did not consider it expedient to add any supplementary
precision to Article 4 of the Convention. The Rapporteur of the First Committee, J. Gustavo
Guerrero, stated that the Committee did not incorporate this proposal into the text of the
Convention, "since it deals with a case that is so rare as to be of little interest to the majority of
States..." [36]

"The principle generally followed has been that a person having dual nationality cannot make one
of the countries to which he owes allegiance a defendant before an international tribunal. In other
words, a person cannot sue his own government in an international court, nor can any other
government claim on his behalf." (The Diplomatic Protection of Citizens Abroad, 1916, p. 588)

Actually, long before the Hague Convention, Borchard expressed the state of public international
law on the issue before us as the following:

presented by the injured party himself, or presented on his behalf by another State.
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Of course the Institute's Resolution does not constitute an international convention. Nevertheless,
the fact that the Institute assembles in unity the experts on public international law, representing
different legal systems, makes the Resolution of acute doctrinal interest and adequately allows it to
be considered as the state of public international law.

"Article 4. a) An international claim presented by a State for injury suffered by an individual who
possesses at the same time the nationalities of both claimant and respondent States may be rejected
by the latter and is inadmissible before the court (juridiction) seised of the claim." (Id., pp. 270-271)

The text finally adopted was as follows:

During the course of these debates, the Rapporteur, Professor Herbert W. Briggs, declared that the
amended resolution submitted by Messrs. Bindschedler and Von der Heydte was being accepted.

"This is counter to a principle well-established in public international law. Of course some of the
decisions of the Italian-United States Conciliation Commission were ruled along that line but those
were special cases. That jurisprudence cannot be accepted as a general rule." [39]

This solution raised heated criticism, notably that of R.L. Bindschedler (Id., Vol. 51-I, p. 176) and
Quincy Wright, professor emeritus at the Universities of Chicago and of Virginia (Id., p. 220).
Bindschedler restated his criticism during the open debate, saying:

"An international claim on behalf of an individual who possesses at the same time the nationalities
of both the claimant and the respondent States is inadmissible, unless it can be established that the
[38]
'active' nationality of that individual is that of the claimant State."

5. The issue of dual nationality was taken up again by the Institute of International Law at its
Warsaw session in 1965. In the draft resolution, the Rapporteur proposed an exception to the
principle of non-responsibility for instances where the person asserting protection had the active
nationality of the respondent State. Article 4 of the draft resolution initially was proposed in the
following terms:

Article 4 of the Hague Convention is thus what logically follows from the principle of the liberty of
States to attribute nationality as set forth in the first three articles of the Hague Convention.

B. The Solutions Found in Jurisprudence

"Nevertheless, a positive limit is recognized to this liberty of States [in the field of nationality]:
States may not legitimately exercise diplomatic protection on behalf of their nationals against other
States which consider the latter as their own nationals. The rule is set forth in Article 4 of the
Hague Convention of 1930. It is essentially merely the logical consequence of the principle of the
liberty of States -- if liberty is viewed not as disorder, but as the faculty of each State itself to seek
the establishment of order..." [37]

"The practice of nations in such cases is believed to be for their sovereign to leave the person who

Actually, the theory of non-responsibility finds its first express occurrence and its justification in
the case of Executors of R.S.C.A. Alexander, decided in 1872 by the British-American Civil War
Commission established under the Treaty of Washington concluded May 8, 1871 between Great
Britain and the United States. Alexander was born in the United States of a British father; he held
both United States nationality jus soli, and British nationality jus sanguinis. His claim was filed
against the United States for "occupation of and damage to real property in Kentucky by the forces
of the United States during the civil war." The jurisdiction of the Commission was contested on
grounds that, "...if it should be held that he had at birth a double allegiance, he could not assert, as
against the United States, the character of a British subject; that the United States had the right to
regard him as a citizen, and that against this right no foreign government could set up a claim
founded on its municipal law." The Commission declared, "We are of opinion that the Commission
has no jurisdiction of this claim, and therefore the demurrer is allowed." United States
Commissioner James S. Frazer also submitted the following opinion, which is relatively renowned
and in which the presiding commissioner, Count Corti, concurred:

1. Drummond. The first case involving dual nationality was Drummond, decided April 10, 1834 by
virtue of the Treaty of Paris dated May 30, 1814 concluded between France and Great Britain
subsequent to the French Revolution. That treaty provided for the appointment of a commission
"to examine and settle claims of British subjects against the French Government". The property of
James Lewis Drummond, who emigrated from England in 1783, was confiscated in 1792 and sold
in 1794 by the French authorities. The claim filed with the Commission was for reparation for
damages suffered by Drummond due to the confiscation of his property. However, the claim thus
presented against France was rejected on the grounds "[t]hat the property was seized in
consequence of a French decree against emigrants, and not against British subjects, Drummond
was technically a British subject domiciled [at the time of seizure] in France, with all the marks and
attributes of French character.... The act of violence that was done towards him was done by the
French Government in the exercise of its municipal authority over its own subjects." (Knapp, II
Privy Council Reports p. 295). This decision has been cited as the first, albeit tacit, emergence of the
notion of effective nationality; it has also been cited to support the theory of non-responsibility.

Section 1: Description of the Decisions

A priori it might be assumed that international arbitrators faced with the problem of dual
nationality have adopted two different solutions: non-responsibility and effective nationality. That
assumption is too simplistic. In fact, international practice, carefully considered and properly
understood, leads one to the conclusion that there exists only one single solution to the conflict of
dual nationality each time the conflict involves the nationalities of the respondent and claimant
States. Not a trace of the theory of effective nationality can be found in jurisprudence. Thus as
complete a description as possible of the decisions rendered in jurisprudence is necessary (Section
1), as is their explanation (Section 2). The post-World War II decisions merit a separate section
(Section 3).

All of the foregoing demonstrates that the principle embodied in Article 4 of the 1930 Hague
Convention is in fact the corollary of the principle of the sovereign equality of States; and as such
has been upheld by international practice, the principle still maintains its force and pertinence.

International law thus recognizes the right of each State to determine the conditions whereby its
nationality is granted and to determine through its own laws who its nationals shall be. However,
H. Battifol has pointed out:
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The French-Venezuelan commission rendered decisions in the Maninat case (1905) and the
Massiani case (1905) (X R.I.A.A. pp. 55 and 159). The claims were rejected by the commission for
the reason that, "In a conflict of laws as to the nationality the law of the place of domicile should
prevail." (Id., at 78 and 183).

The Mathison case and the Stevenson case were rejected by the British-Venezuelan Commission
(IX R.I.A.A. pp. 485 and 494). The Umpire in the Stevenson case declared that "In the opinion of
the umpire, where, as in this case, there appears to be a conflict of laws constituting Mrs. Stevenson
a British subject under British Law and Venezuelan under Venezuelan Law the prevailing rule of
public law, to which appeal must be taken, is that she is deemed to be a citizen of the country in
which she has her domicile..." (Id., p. 500).

Other arbitral commissions were established during the period 1903-1905 by various treaties
Venezuela concluded separately with, among others, Great Britain, Italy and France. The
Venezuelan arbitral commissions of 1903 considered the issue of dual nationality too:

A conflict of nationalities was raised before the United States-Venezuelan Mixed Claims
Commission established under the agreement concluded December 5, 1885 between the United
States and Venezuela. The Mixed Claims Commission considered the issue of dual nationality
raised in the claims of Narcisa de Hammer and Amelia de Brissot, presented on behalf of the
widows and respective children of two United States nationals, Hammer and Brissot. Mrs. de
Hammer and Mrs. de Brissot were Venezuelans by birth who had acquired United States
nationality upon their marriages to United States citizens. The Venezuelan and United States
commissioners as well as the President of the commission were all of the opinion that the
commission lacked jurisdiction to hear the claims. The commission appeared influenced by the
preponderant importance of the nationality acquired at birth, and domicile appeared to have
played a decisive role in the decision (Moore, op. cit., pp. 2456-2461). On the other hand, the
Commission declared itself as having jurisdiction in the Willet case. A woman, Venezuelan at
birth, who had maintained her Venezuelan domicile and had acquired United States nationality
upon her marriage to William E. Willet, a United States national, had presented a claim in the
capacity of administratrix of her husband's estate. Her claim was declared admissible. (Moore, op.
cit., pp. 2254-58).

2. Following the civil wars and revolutions in Latin America, several mixed arbitral commissions
were established under agreements concluded between various Latin American countries and the
other countries affected by these events. On several occasions the commissions dealt with a
conflict of nationalities.

has embarrassed himself by assuming a double allegiance to the protection which he may find
provided for him by the municipal laws of that other sovereign to whom he thus also owes
allegiance. To treat his grievances against that other sovereign as subjects of international concern
would be to claim a jurisdiction paramount to that of the other nation of which he is also a subject.
Complications would inevitably result, for no government would recognize the right of another to
interfere thus in behalf of one whom it regarded as a subject of its own. It has certainly not been the
practice of the British Government to interfere in such cases, and it is not easy to believe that either
government meant to provide for them by this treaty. In Drummond's case the terms of the treaty
were quite as comprehensive as those of this treaty, and yet it was there held that the claimant was
not within the treaty, not being within its intention. This was held even after it was ascertained
that he was not a French subject, he having merely evinced his intention to regard himself as a
French subject." (Moore, III International Arbitrations pp. 2529-31).

"...even if the British nationality of the claimant and his sisters were established, they possessed at
the same time Mexican citizenship; in other words, that the Commission was faced by a case of
dual nationality. In such cases, the principle generally followed has been that a person having dual

6. The Mixed Claims Commission, established under various agreements Mexico concluded
separately with Great Britain, France, Germany, and the United States, among others, also
considered the issue of dual nationality. The theory of non-responsibility was invoked there and
claims by dual nationals were subsequently dismissed. In the Carlos L. Oldenbourg case decided
December 19, 1929 by the British-Mexican Commission, the Mexican agent contended that,

The same reasoning is found again in a similar case concerning a dual Austrian-United States
national, Max Fox (Id., pp. 249-50)
5. The Mixed Arbitral Tribunals (T.A.M.). The Mixed Arbitral Tribunals were established by virtue
of the various treaties of peace to settle claims of the nationals of the Allied Powers against the
former enemy States and their nationals. Several cases involving dual nationality were decided by
the Mixed Arbitral Tribunals, including: George S. Hein v. Hildersheimer Bank decided by the
Anglo-German commission on April 26 and May 10, 1922 (II T.A.M. p. 71); Oskinar v. the German
State decided by the French-German commission on October 29, 1924 (VI T.A.M. p. 787); Barthez
de Montfort v. Treuhander decided by the French-German commission on July 10, 1926 (VI T.A.M.
p. 806); Baron Frederic de Born v. the Serbo-Croatian-Slovene State decided by the
Hungarian/Serbo-Croatian-Slovene commission on July 12, 1926 (VI T.A.M. p. 499); Grigoriou v.
the Bulgarian State decided by the Greek--Bulgarian commission on January 28, 1924 (III T.A.M. p.
977); Daniel Blumenthal v. the German State decided by the French-German commission on April
24, 1923 (III T.A.M. p. 616).

"Possessing as he did dual nationality, [Mr. Tellech] voluntarily took the risk incident to residing in
Austrian territory and subjecting himself to the duties and obligations of an Austrian citizen arising
under the municipal laws of Austria." (VI R.I.A.A. p. 249)

4. The issue of dual nationality was again raised before the Tripartite Claims Commission
established by the United States, Austria and Hungary in 1928. The claim of Alexander Tellech, a
dual Austrian-United States national, was rejected. The Commission pointed out that "citizenship
is determined by rules prescribed by municipal law" and added:

3. The Canevaro case (Italy/Peru) decided May 3, 1912 by the Permanent Court of Arbitration is
frequently cited. It concerned a claim brought by the Italian Government against the Government
of Peru on behalf of the three Canevaro brothers, of whom one, Rafael, was Italian Jus sanguinis
and Peruvian jus soli. One of the issues considered by the court was whether Rafael Canevaro
could be admitted as an Italian claimant. The court, noting that Rafael Canevaro had on several
occasions acted as a Peruvian citizen, declared that under these circumstances, whatever Rafael
Canevaro's status as a national may have been in Italy, the Government of Peru had a right to
consider him a Peruvian citizen and to deny his status as an Italian claimant. (Scott, Hague Court
Reports, 1916, pp. 284-296).

The Italian-Venezuelan commission also rendered similar decisions in four cases of dual
nationality: the Brignone case (X R.I.A.A. p. 542), the Miliani case (id., p. 584), the Giacopini case
(id., p. 594), the Poggioli case (id., p. 669). These claims were all declared inadmissible and
domicile appears to have been an important criterion.
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Section 2: Explanation of the Decisions

The same commission applied the jurisprudence of Merge to other cases of dual nationality. The
French-Italian Commission established by virtue of the same treaty also settled several cases of
dual nationality in the same manner as the Italian-United States Commission did.

8. Within the framework of the Treaty of Peace with Italy signed February 10, 1947 in Paris, several
mixed conciliation commissions were established to settle the claims of nationals of the victorious
powers against Italy. It occurred that these commissions were called upon to decide cases
involving dual nationality. The Strunsky-Merge case decided by the Italian-United States
Conciliation Commission is rather renowned and is frequently cited in support of the theory of
effective nationality. The Commission, presided over by Don Jose de Yanguas Messia, declared the
co-existence of two principles in international law, namely, the principle of non-responsibility and
that of effective nationality; and it concluded that the first principle "must yield before the
principle of effective nationality whenever such nationality is that of the claiming State. But it must
not yield when such predominance is not proved..." The Commission finally decided that, since
the claimant could not be considered as having dominant United States nationality, the
Government of the United States was not entitled to present a claim against the Italian
Government in her behalf. (XIV R.I.A.A. 236-248)

Finally, an obiter dictum of the International Court of Justice warrants a privileged place in our
description of international precedents. In its Advisory Opinion rendered April 11, 1949, in the
case concerning Reparation for injuries suffered in the service of the United Nations, the Court
referred to "The ordinary practice whereby a State does not exercise protection on behalf of one of
its nationals against a State which regards him as its own national..." (I.C.J. Reports 1949, p. 186).

7. It is important to refer to the decision rendered on March 29, 1933 in the Central Rhodope
Forests case between Greece and Bulgaria wherein it was established that, "[Given that the
claimant was equally a national of the defendant State] under these circumstances, according to
international common law, it would not be admissible to recognize the Greek Government as
having the right to present claims to their benefit for these damages, since these were caused by
their own government." [41]

The British agent concurred in that contention, declaring that "the British Government, in cases of
such duality, held the same view as expressed by the authors whom his Mexican Colleague had
quoted." The claim was then dismissed. (V. R.I.A.A. p. 75).
The case of Fredrick Adams and Charles Thomas Blackmore before the same British-Mexican
Commission (decision of 3 July 1931) was a claim against the Mexican Government for damages
suffered by two British nationals. It was contended by the Mexican agent that Mr. Blackmore,
having been born in Mexico, was thus a Mexican and, "If at the same time, the British law regarded
him as a British subject, the conclusion must be that he possessed dual nationality, and was not
entitled to claim before this Commission." The British Agent agreed as to the dual nationality of
Mr. Blackmore, and on that ground abandoned that part of the claim. (V R.I.A.A., pp. 216-217). The
Coralie Davis Honey case also was a case of dual nationality and was declared inadmissible.
(Decision of March 26, 1931, Id., p. 133). [40]

nationality cannot make one of the countries to which he owes allegiance a defendant before an
international tribunal. A person cannot sue his own Government in an international court, nor can
any other Government claim on his behalf. (Borchard: The Diplomatic Protection of Citizens
Abroad, p. 587; Ralston: The law and procedure of international tribunals, p. 172)."

A thorough reading of Drummond (Knapp, P.C. Rep. 295; 12 Eng. Rep. 492) shows that it, too,
consists of a decision to reject the claim of a dual national against his own government for the same
reasons, albeit implicit, which were stated in Alexander. The Drummond family was of English
origin who had sought refuge and been domiciled in France for more than a century. James Lewis
Drummond was born in France (Avignon) and had spent most of his life in France. Although an
English subject, he exhibited all the marks and attributes of a Frenchman. As a result, the
revolutionary authorities in France had justly held him to be a French subject and had confiscated
his property inasmuch as it belonged to a Frenchman who had emigrated abroad. In due course a
claim was presented to the commission established under the Treaty of Paris of May 30, 1814, to

"...for no government would recognize the right of another to interfere thus in behalf of one whom
it regarded as a subject of its own. It has certainly not been the practice of the British Government
to interfere in such cases, and it is not easy to believe that either government meant to provide for
them by this treaty." (Moore, op. cit., pp. 2531).

Furthermore, the State does not incur any responsibility in international law vis-a-vis its own
national, and consequently the relations between a State and its national with respect to the legal
system of that State are of no concern in public international law. These are the same basic
concepts invoked in the above-cited jurisprudence in application of the principle of
non-responsibility. The United States commissioner, Frazer, was the first to express the principle in
the Alexander case decided in 1872:

A simple reading of the international precedents cited above leaves the initial impression that the
tide of jurisprudence is marked by two currents: that of non-responsibility and that of effective or
dominant nationality. The first current is represented by the Alexander jurisprudence and the
Mexican arbitrations (1927-1931). The second is represented by the Venezuelan jurisprudence
(1885-1905), Canevaro and the arbitral tribunals and commissions established after the first and
second World Wars. This relatively simplistic view does not withstand a careful examination of
international precedents which clearly demonstrate that, save the jurispurdence of the tribunals
established by peace treaties following the first and second World Wars, international precedents
have unanimously upheld the principle of non-responsibility with respect to claims before an
international tribunal by dual nationals against one of their governments. What is particularly
striking is the unity of reasoning which all the various arbitrators and arbitral tribunals followed in
concluding by upholding the principle of non-responsibility. Apart from a few apparent
contradictions, international precenents exhibit an appreciable coherence in their reasoning. In
essence, the principle of non-responsibility, with respect to claims before international tribunals by
dual nationals against a State of which the claimant is a national, finds its justification in the
principle of the sovereign equality of States. It is based on the principle of equal rights with respect
to the systems by which independent and sovereign States attribute nationality.

1. It seems appropriate to set aside at the outset the decisions concerning dual nationality which
were poorly motivated or rather isolated and thus are not of much importance to theory. The
precedents representing international practice in the matter and frequently cited in support of one
or the other theory are the cases of: Alexander (1872), Drummond (1834), those decided by the
various Venezuelan arbitral commissions (1855-1905), the Canevaro case (1912), the cases of
Tellech and Fox (1928), and those decided by the various Mexican arbitral commissions
(1927-1931). Finally, it would be appropriate to cite the jurisprudence of the mixed arbitral tribunals
and commissions set up after the first and second World Wars, the Merge jurisprudence (1955) in
particular.
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"In order to justify the mixed commissions' lack of jurisdiction, on several occasions it was declared
that the conflict of nationality ... implied this lack of jurisdiction, or yet, (the same concept in
another form) that the nationality determined by the law of the responsible State must prevail over
that determined by the law of the claimant State. This concept was deemed significant by the
British-Venezuelan Commission. In the Mathison case, the British agent contended, and the
umpire concurred, that if a claimant was both a British subject and a Venezuelan citizen, the claim
could not be heard by the Commission. This event dates the emergence and development of a
practice by which Great Britain would refrain from protecting British subjects against a foreign
State considering them its own nationals. Of a more or less established British practice, some of our
judgments would like to form a general rule. Umpire Ralston in the Miliani case, the Venezuelan

In all claims involving a conflict of nationality, the practical solution was to uphold the Venezuelan
nationality and declare the mixed commission as not having jurisdiction. On what legal grounds
was this solution based? It appears that several reasons inspired the umpire when he made his
decision, and these not always in concurrence." [42]

The two other arbitrators concurred with the Venezuelan arbitrator and they declared the claims
inadmissible. Recourse to domicile therefore was completely superfluous. The guiding concept was
to resolve a conflict of nationalities based solely on the primacy of the nationality of the defendant
State, in that instance Venezuela. On this point in particular, several passages from Professor
Basdevant's article written just shortly afterwards are very interesting and shed a great deal of
light on the weight of the jurisprudence of the Venezuelan arbitrations of 1903-1905:

"Every independent State has the right to determine who is to be considered as citizen or foreigner
within its territory, and to establish the manner, conditions and circumstances, to which the
acquisition, or loss of citizenship, are to be subject. But for the same reason that this is a right
appertaining to every sovereignty and independence, no one can pretend to give an extraterritorial
authority to its own laws eegarding citizenship, without violence to the principles of international
law, according to which the legislative competence of each state does not extend beyond the limits
of its own territory." (Moore, op. cit., p. 2457).

2. It is particularly important to determine the exact bearing of the jurisprudence of the Venezuelan
arbitrations, so frequently cited in support of the existence of the theory of "effective nationality" in
international law. It is true that various criteria of effective nationality, particularly domicile, were
raised by the arbitrators when rejecting the claims of dual nationals. Nevertheless, a careful
analysis of the reasoning followed by the arbitrators indicates that the basic concept leading the
arbitrators to reject dual national claims was that of the need for according due respect to the
principle of sovereign equality of States. This is clearly apparent in the cases of Narcisa de Hammer
and Amelia de Brissot wherein the Venezuelan arbitrator made the following observations before
referring to the claimant's domicile:

examine and liquidate the claims of the British Majesty against the Government of France. It was
established before the commission that James Lewis Drummond, "might be a British subject and
might also be a French subject; and if he were a French subject, then no act done towards him by
the Government of France could be considered an illegal act..." The claim was rejected for the
reason that, "...the act of violence that was done towards him was done by the French Government
in the exercise of its municipal authority over its own subjects." It is clearly apparent that the
decision was inspired by the same concepts as the decision in Alexander was, "for no government
would recognize the right of another to interfere thus on behalf of one whom it regarded as a
subject of its own."

The same reasoning was upheld again by Umpire Plumley in the Heirs of Massiani case:

"In this protocol France is permitted to intervene only on behalf of Frenchmen who are recognized
as such by the laws of Venezuela, and whatever equities may exist between the claimants and
Venezuela, none can be considered by this tribunal except those which are thus presented." (Ibid.,
p. 79)

covered the French, and that "The protocol says in no way that it is indispensable to prove that the
nationality of the claimants was solely and exclusively French." (Id., p. 73). Nevertheless, Umpire
Plumley observed that:

In the case the French commissioner referred to the Protocol of 19 February 1902 which provided
for "claims for compensation presented by the French" [44] and declared that this term therefore

"When by the law of the respondent Government the claimant is a Venezuelan, France may not
intervene, as to do so would make her law superior to the law of Venezuela, which is not
permissible as between two sovereign nations. The right of Venezuela, as the respondent
Government, to regulate her own internal affairs and to determine who are her citizens, involving
mutual protection and support, is too essential an attribute of sovereignty to be invaded or
disturbed. If the treaty bore unmistakable evidence that this attribute of sovereignty had been
abdicated, it would be the duty of this tribunal to act accordingly, but it bears no such evidence."
(X R.I.A.A. pp. 78-79)

He next defined the framework for reasoning in all cases of dual nationality as the following:

(Woolsey, Intro. Int. Law. sec. 113. Bouvier Law Dict., vol. 1, p. 124. Ib., p. 1107; ib., p. 429; ib., 416.
Bouvier Law Dict., vol. 1, p. 1106, citing 71 Wisconsin, 177.)"

"This process of reasoning seems to dispose of all genuine doubt as to what is meant by this term as
used in the protocol, yet were there room for doubt the ordinary rules of interpretation would be
efficient aids. Among others, there is the rule of interpretation that where the agreement is
susceptible of two interpretations that interpretation is to be taken which is least onerous upon the
party who must render the service or suffer the loss under the agreement.

These ideas were expressed in more specific terms in the Heirs of Jean Maninat case. The umpire
first declared that the agreement establishing the tribunal was silent on the problem of dual
nationality and then he stated:

It is pointless to elaborate on explanations already so clearly stated by Professor Basdevant. In
essence, it is clear that the rationale inspiring the Venezuelan jurisprudence on the issue of dual
nationality was respect for the sovereignty of the defendant State -- in that instance Venezuela -and the desire to hold the laws of that defendant State as prevailing over any other law permitting
a dual national to claim against Venezuela when he also held that nationality.

commissioner in the cases of the Maninat heirs and the Massiani heirs and Umpire Plumley in the
Maninat heirs case, declared that an individual in that position would be considered as Italian (or
as French) by Italy (or by France) with respect to all other countries with the exception of
Venezuela. From the weight given in this instance to the law of Venezuela, attempts have been
made to justify the British practice as a precedent, which is not decisive."[43]
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The wording of the foregoing passage is clear enough to leave no doubt concerning the meaning
and significance of the concept of "effectiveness" expressed therein. Effectiveness does not

"While recognizing the soundness of this doctrine for cases where the individual in question is
effectively considered and treated as a subject by each of the two States party to the suit, and this
by virtue of legal provisions which do not surpass the limits set by codified or customary public
international law, I nevertheless believe certain reservations must be made to its admissibility in
cases where one or the other of these two conditions is not fulfilled. Since if, in the second
hypothesis, it is the defendant State which in its national legislation does not observe the
restrictions imposed by international law on national sovereignty, the pretension to dual
nationality by the claimant will not stand before an international tribunal. Equally, it would be very
difficult to admit a plea of dual nationality in the first hypothesis, since it would obviously be
contrary to equity to permit a State to consistently treat an individual as a foreigner and then to
object to that individual's dual nationality later for the sole purpose of defending itself against an
international claim." [45]

4. It is equally important to determine the exact bearing of the jurisprudence of the Georges Pinson
case decided by the French-Mexican Commission on October 19, 1928. Pinson is a fairly
well-known case and has been cited by certain authors as a precedent for the theory of effective
nationality. In response to invocation of the theory of nonresponsibility by the Mexican agent, the
President of the commission, J.H.W. Verzijl, held:

It results from this decision that in cases of dual nationality, from the moment the respondent State
establishes that the claimant has actually acted as its own national, the principle of
non-responsibility shall prevail, even when the claimant has stronger or more intense links with
the other State. The decision to reject the cases of Alexander Tellech and Max Fox (VI R.I.A.A., pp.
249-250) may also be interpreted in this same sense.

3. The Permanent Court of Arbitration also essentially confirmed the principle of non-responsibility
in the Canevaro case of 1912. The Court noted that Canevaro on several occasions had acted as a
Peruvian citizen and stated that under those circumstances, no matter what his status as a national
might be in Italy, Peru had the right to claim him as a citizen and to deny his status as an Italian
claimant. (Scott, Hague Court Reports, 1916, p. 287).

It would be a grave error in judgment to interpret the Venezuelan arbitrations as establishing the
so-called theory of effective nationality. In that jurisprudence there was no question of holding the
most effective nationality as prevailing. Rather, it was a matter of holding the nationality
determined by the laws of the respondent State as prevailing, on principle out of due respect for
the sovereignty of that State.

In the Brignone case decided by the Italian-Venezuelan Commission, the entire passage from the
Alexander decision was quoted, which well illustrates the attitude which that commission took in
tackling the issue of dual nationality (ibid., pp. 548-549).

"...to be sovereign and independent each country must be master of its internal policy and subject
neither to advice nor control by any other country nor by all other countries in respect to such
matters. France would not brook that Venezuela should name to her who are her citizens within
her domain..." (Ibid., p. 184)

To establish jurisdiction, the Mixed Arbitral Tribunals confined themselves merely to verifying that
the claimant held the nationality of one of the victorious States, whose nationals were intended to

6. Only the decisions of the Mixed Arbitral Tribunals established under the peace treaties
concluded after the first World War between the Allied Powers and their former enemy States
deviated from the principle of non-responsibility: the Mixed Arbitral Tribunals declared admissible
the claims of dual nationals holding the nationality of both the defendant and respondent States,
just so long as the claim was against one of the defeated States.

This principle, based on the principle of equal sovereignty of States, was derogated from by the
jurisprudence of the tribunals established by virtue of the peace treaties concluded after the first
and second World Wars.

With the exception of this one case which stands out by its own very special context, all dual
national claims against their own State were declared inadmissible. As so well stated by Ralston:
"...the general rule of commissions may be summed up as being, as indicated, that where a
claimant is a citizen by the respective laws of both demandant and respondent countries, no
recovery may be had, because it is the right of neither state to force upon the other its laws in
determining the question of right, and in parity of right the claim fails." (The Law and Procedure of
International Tribunals, 1926, p. 172).

"...The point, however, is more speculative than real in this case because it is very clear that
whatever may be the status of Mrs. Willet or of her children with respect to their citizenship of the
United States, whether full or limited, there can be no doubt whatever, that her husband and their
father was a [United States] citizen at the time the injury in this case occurred, and continued to
hold a claim against the Government of Venezuela until he died intestate in 1862. This being the
case, Mrs. Willet claimed before the old Commission as administratrix and clearly had the right to
represent a claim of a citizen of the United States, whatever may have been her own personal
status." (Moore, op. cit., p. 2257).

5. Following a long line of judicial precedents, only one single dual national claim has been
declared admissible: the Willet case decided by the United States-Venezuela Mixed Claims
Commission under the agreement of December 5, 1885. Nevertheless, this case contains certain
unique distinguishing features which preclude it from being considered as derogating from the
general principle. Mrs. Willet was Venezuelan by birth, had always resided in Venezuela, and had
acquired United States nationality through her marriage to William E. Willet. Her claim against
Venezuela was declared admissible, but in fact, Mrs. Willet was acting in the capacity of
administratrix of the estate of her deceased husband who was exclusively a United States national.
The Commission took into account the unique capacity of Mrs. Willet when admitting her claim:

necessarily mean the theory of effective nationality. The principle of "non-responsibility of a State
vis-a-vis its own nationals" at the international level is entirely sound when the defendant State, in
accordance with its own national legislation and in conformity to public international law,
considers the claimant as its own national and has always treated him as such. The reservations are
with respect to two hypothetical abusive practices by States: first, an instance where the national
legislation of the State does not conform to public international law; and second, an instance where
the State consistently treats a certain individual as a foreigner and only later abruptly objects to his
foreign nationality for the sole purpose of defending itself against an international claim. The
Pinson decision thus does not deviate from the jurisprudence of the Mexican arbitral commissions
which declared inadmissible the claims of dual nationals against their own Government.

199

Contrast the grounds for the decision rendered May 23, 1928 by the French-Turkish Commission.
The case involved a claim against Turkey by Demetrius Apostolidis, a Turk by origin who had
been naturalized French. Given a situation identical to that of the preceding case, this commission
reasoned along totally opposite lines and upheld the acquired nationality despite the fact that the
naturalization had been obtained without the prerequisite authorization of the Ottoman Empire.
The plea of lack of jurisdiction was denied:

"Whereas the Tribunal, not having to appreciate the moral side of the question and having to
confine itself to rendering a strictly legal solution, is obliged to reject the plea made by the
defendant in light of the fact that the claimant, not having lost his Greek nationality, is entitled to
invoke the provisions of the Treaty of Neuilly, Articles 51, 52 and 158, as a Hellenic national..." [47]

"Whereas the essential condition for a naturalization acquired abooad to be valid in the country of
origin is that [the naturalization] conform not only to the laws of the country where it took place
but also to national laws;

In each case preference was given either to the nationality of origin or to a nationality subsequently
acquired, in order to declare the nationality of the Allied Powers as prevailing. The reasoning
which led the Tribunal to its decisions appears blatantly discriminatory. In this connection two
decisions are particularly significant: the Grigoriou decision of January 28, 1924 rendered by the
Greek-Bulgarian commission and the Apostolidis decision of May 23, 1928 rendered by the FrenchTrukish commission. The first decision concerned a claim against Bulgaria by Dimitri Hadji, a
naturalized Bulgarian of Greek origin. The Greek law of December 31, 1913 in fact permitted
Greeks to acquire a foreign nationality on condition that prior authorization by the Greek Minister
of Foreign Affairs be obtained. Absent that authorization, the individual would continue to be
considered Greek. The Tribunal upheld Grigoriou's nationality of origin in declaring:

"...it is sufficient to state that even if Mrs. Oskinar were perhaps considered an Ottoman by Turkey,
she has certainly retained, in the eyes of France, her original nationality; this sole fact in itself is
sufficient for the claimant to benefit from the provisions of the Treaty of Versailles concluded in
favor of the nationals of the allied and associated Powers (Cf. the Daniel Blumenthal v. the
German State decision of 24 April 1925, T.A.M., Vol. III, pp. 618 and 619)..." [46]

The Oskinar case was decided in the same way by the French/German Tribunal on October 29,
1924. The case concerned a Frenchwoman by birth who acquired Turkish nationality through her
marriage to a Turkish national. The Tribunal declared:

"The Tribunal find as a fact that the money was in the current account of the Creditor with the
Debtor Bank. They do not think it necessary to decide in this case the effect of Article 278. The
Creditor had become a British national, and, as he was residing in Great Britain on January 10th,
1920, he has acquired the right to claim under Article 296 through the British Clearing Office, and,
apart from Article 278, it is immaterial whether he has or has not lost his German nationality." (II
T.A.M. p. 72).

benefit from the peace treaties signed with the former enemy States. That fact established, no
significance was attached to the fact that a claimant might also be holding the nationality of one of
the defeated States. This attitude is conspicuous in the Hein decision rendered by the AngloGerman commission (II T.A.M. pp. 71 et seq.). The Tribunal confined itself to skirting the objection
to its jurisdiction in the following manner:

The Egyptian Government was unable to bring proof establishing Salem's Egyptian nationality;
had it been so able, the Tribunal would have rejected the claim regardless of whether his Egyptian

"The principle of the so-called 'effective nationality' the Egyptian Government referred to does not
seem to be sufficiently established in international law. It was used in the famous Canevaro case,
but the decision of the Arbitral Tribunal appointed at that time has remained isolated. In spite of
the Canevaro case, the practice of several governments, for instance the German, is that if two
powers are both entitled by international law to treat a person as their national, neither of these
powers can raise a claim against the other in the name of such person (Borchard, l.c., p. 588)
Accordingly the Egyptian Government need not refer to the rule of "effective nationality" to
oppose the American claim if they can only bring evidence that Salem was an Egyptian subject and
that he acquired the American nationality without the express consent of the Egyptian
Government. (II R.I.A.A. 1163 at 1187)

8. A pertinent passage from the celebrated decision rendered in Berlin on June 8, 1932 in the Salem
case clearly illustrates that the principle of non-responsibility is the single exact expression of
international law and shows that the theory of effective nationality is far from constituting a
principle of international law. An arbitral tribunal was established by virtue of the agreement
concluded between the United States and Egypt on January 20, 1931, and presided over by Dr.
Walter Simon, to adjudicate a claim presented on behalf of George J. Salem by the United States
Government against the Egyptian Government. Salem had been naturalized a United States citizen
on December 18, 1908 but the Egyptian Government maintained, in order to contest the claim, that
Salem held both United States and Egyptian nationality and that the latter one was his effective
nationality. The Tribunal stated:

It is true that Merge constitutes a very special reasoning, which shall be dealt with hereinbelow. It
is nonetheless true that it was inspired by the same concept inspiring the Mixed Arbitral Tribunals
established after the First World War: to extend as far as possible the responsibility of the States
which had launched the war of aggression and especially to make them pay reparations to the
victims of that war.

7. The jurisprudence of the Strunsky-merge case falls within the same historical context. That case
was decided by the Italian-United States Conciliation Commission established by Article 78 of the
Peace Treaty concluded in Paris on February 10, 1947.

How then may this contradiction in the two decisions be reconciled? In the first case the tribunal
upheld the nationality of origin, because it was that of an Allied power. In the second case, where
the nationality of origin was that of a defeated State, the Tribunal chose to uphold the acquired
nationality, again that of an Allied power.

Whereas it follows that if in the present case the administrative and judicial authorities of Turkey
can refuse to recognize the naturalization of the principal claimant, all other judicial authorities,
among them the Mixed Arbitral Tribunal which, in matters concerning public international law is
not bound by the municipal legislation of one of the contracting States, are obliged to recognize the
validity of the change of nationality and to recognize the claimants as French nationals; [48]

Whereas in the instance where the law of a State exceptionally requires that prior Government
authorization be obtained in order for naturalization of its nationals to be considered valid, such
provision would bind only the authorities of said State;
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Friedrich Nottebohm was German by birth, had long had his domicile in Guatemala, and had been
naturalized by the Principality of Liechtenstein on 13 October 1939. In 1951, the Government of
Liechtenstein instituted proceedings against the Government of Guatemala on behalf of its
national, Nottebohm. The claim was for property damage and moral injury suffered by Nottebohm
as a result of wartime measures imposed on him by Guatemala. Liechtenstein had granted its
nationality to Nottebohm following an accelerated and almost-overnight administrative procedure.
Nottebohm's petition for naturalization obviously lacked sincerity and did not correspond to any
factual link with the people of Liechtenstein. He sought the naturalization "to enable him to
substitute for his status as a national of a belligerant State that of a national of a neutral State, with
the sole aim of thus coming within the protection of Liechtenstein but not of becoming wedded to
its traditions, its interests, its way of life or of assuming the obligations -- other than fiscal
obligations -- and exercising the rights pertaining to the status thus acquired." (Id. at 26). The

The passage to which the majority decision refers is the following: "International arbitrators have
decided in the same way numerous cases of dual nationality, where the question arose with regard
to the exercise of protection. They have given their preference to the real and effective nationality,
that which accorded with the facts..." (I.C.J. Reports, 1955, p. 22). However, on the following page
of the same judgment, the Court explicitly refers to Article 5 of the Hague Convention, thus
confirming that the arbitral practice alluded to is not the situation referred to in Article 4, i.e., a
situation where the two nationalities in conflict are those of the two States establishing the
international tribunal. Excluding that situation, there are indeed instances when arbitrators have
shown preference for the effective nationality: for example, when a claimant has held both the
nationality of the State concluding the treaty on behalf of its nationals and the nationality of a third
State. As well known as the Nottebohm case is, it is still worthwhile to recall the facts which led
the International Court of Justice to render its judgment of 6 April 1955.

The Nottebohm judgment, rendered 6 April 1955, has been cited in the majority decision in
support of the theory of effective nationality. There exists one statement in Nottebohm which,
taken out of context, could lead one to believe that the International Court of Justice was turning
away from the Advisory Opinion it had rendered six years earlier and was now advocating the
principle of effective nationality when the dual nationality involves one of the two States referring
to the international tribunal.

a. The Nottebohm Judgment

Have the solutions of substantive international law, such as those expressed in Article 4 of the
Hague Convention of 1930 and in the 1965 Resolution of the Institute of International Law, been
contradicted by recent judicial practice? Two precedents from the interim period have sometimes
been cited as doing so. They both date from the same year: the Nottebohm judgment rendered by
the International Court of Justice on 6 April 1955 (Point 1), and the Merge decision rendered by the
Italian-United States Conciliation Commission on 10 June 1955 (Point 2). These precedents merit
separate examination.

Section 3: Post World War II Decisions

nationality was effective or not. Actually, it was determined that besides his United States
nationality, Salem held Persian, and not Egyptian, nationality, although that fact was held to be
irrelevant. It is now permissible to question on what basis the majority states: "There is a
considerable body of law and legal literature, analysed herein, which leads the Tribunal to the
conclusion that the applicable rule of international law is that of dominant and effective
[49]
nationality."

The Commission, presided over by Don Jose de Yanguas Messia, declared the co-existence of two

In the Strunsky-Merge case, the Italian-U.S. Conciliation Commission (established under Article 78
of the peace treaty signed between the two States in Paris on 10 February 1947) was called on to
adjudicate damages suffered through Italian acts during World War II by a person holding the
nationalities of both States. The defendant State, Italy, invoked the principle of non-responsibility
for the claim.

b. The Merge case

Nevertheless, the majority states that Nottebohm "demonstrated the acceptance and approval of
the International Court of Justice of the search for the real and effective nationality based on the
facts of a case..." (Majority Decision, pp. 21-22). This statement does not withstand an examination
of the facts of Nottebohm.

"(c) An international claim presented by a State for injury suffered by an individual may be
rejected by the respondent State or declared inadmissible when, in the particular circumstances of
the case, it appears that naturalization has been conferred on that individual in the absence of any
link of attachment." Annuaire de 1'Institut de droit international, 1965, Vol. 51-II, p. 262)

The solution thus handed down by the International Court of Justice in 1955 to deal with abuse in
granting nationality, as raised in Nottebohm, was confirmed by Article 4(c) of the Resolution
adopted by the Institute of International Law at its Warsaw session in 1965:

It should perhaps be pointed out that Nottebohm was not a case involving dual nationality.
Nottebohm did not hold, and never had held, the nationality of Guatemala, the defendant State,
and he had lost his original German nationality when he became naturalized. He held solely the
nationality of Liechtenstein. The principle of effective nationality was perceived in this case as an
exigency of international morality: a State may not offer diplomatic protection to one of its
naturalized citizens, when that naturalization was granted in the absence of any real and effective
ties. If the solution applied in the Nottebohm judgment were to be generalized without extending
its facts, it could only be said that for any claim brought before an international tribunal, the
tribunal must verify whether the claimant has an effective link with the claimant State. In
accordance with the Nottebohm judgment, this should be done even when no conflict of
nationalities has arisen: in other words, even when the claimant has no other nationality but that of
the claimant State (which was Nottebohm's position; it was never considered that he had retained
his original nationality which was that of a third State). Given the foregoing, how could the
principle of effectiveness ever be expected to play any other role -- i.e., that of rendering nugatory
the nationality of the defendant State, deemed "less" effective?

elements of fraud in the petition for naturalization and of abuse in its granting were conspicuous. It
was therefore in light of these circumstances that the Court relied upon the theory of effective
nationality to declare inadmissible the claim brought against the Government of Guatemala by the
Government of Liechtenstein on Nottebohm's behalf. The concept of effectiveness operates as a
measure of restraint upon a principle requiring international law to recognize the legality of a
nationality granted by a State. This role of acting as a restrainer was attributed to the concept of
effectiveness for the purpose of averting obvious instances of abuse and was even expressed as
such in the Court's judgment. Far from superseding the principle of non-responsibility, the
principle of effective nationality creates, in the Nottebohm judgment, supplementary grounds -and, according to some authors, new grounds -- of non-responsibility.
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(a) The Treaty of Peace between the United Nations and Italy provides the rules necessary to a
solution of the case. The first sub-paragraph of paragraph 9(a) of Article 78 states:

"Position of the United States of America:

It should further be pointed out that in the Merge case, when the Italian Government pleaded the
principle of nonresponsibility, the United States Government, far from contesting that principle
and advocating the principle of effective nationality, instead implicitly supported the traditional
solution of non-responsibility. In the position adopted by the United States Government, which
was quoted in the decision, it was stated:

The distinction between the two situations -- i.e., the conflict between the nationalities of the
claimant State and the respondent State (Hague Convention, Article 4) and the conflict between
two nationalities when one or both are that of third States, whether before an international tribunal
or before a municipal court (Hague Convention, Article 5) -- has already been made very
accurately in the Harvard Draft Convention on the Responsibility of States (XXIII Am. J. of Intl. L.,
Supplement, 1929, p. 135) as well as having been the subject of discussions no. 2 and 3 in the
International Law Commission Report on Multiple Nationality (U.N. Doc. A/CN-4/83, 22 April
1954).

This view taken by the Italian-United States Commission, i.e., the concept of a complementary
character of the two principles, is open to criticism and appears to be the result of a
misunderstanding. According to the Commission, the first principle, embodied in Article 4 of the
Hague Convention, is based on the principle of the sovereign equality of States: it leads to the
inadmissibility of a claim by a dual national against the government of one of the States of which
he is a national and is a principle of public international law. The second principle, embodied in
Article 5 of the Hague Convention, which leads to the conclusion that effective nationality
prevails, is a principle of private international law. It would have to be projected into the realm of
public international law in order for the two principles contained in Articles 4 and 5 of the Hague
Convention to be reconciled. Actually, the two principles have distinct areas of application and
embody two different solutions to two different situations of conflict of nationality. The
Commission's conclusion "is therefore unprecedented and creates an innovation which is very
debatable." (B. Knapp, "Quelques considerations sur la jurisprudence de la Court international de
justice en matiere de nationalite," Annuaire Suisse de droit international, 1960, p. 176). Other
authorities have made the same criticism. (See especially: Bar-Yaacov, op. cit, p. 237, and P.M.
Blaser, La Nationalite et la protection juridique international, pp. 62-63).

principles in international law: "(a) the principle according to which a State may not afford
diplomatic protection to one of its nationals against the State whose nationality such person
possesses;" and, "(b) the principle of effective or dominant nationality." Having been embodied
respectively in Articles 4 and 5 of the Hague Convention of 1930, these two principles had been
confirmed by prevailing doctrine and applied by international tribunals. The Commission
concluded that the two principles were neither contradictory nor irreconcilable and it explained its
reasoning as follows: "The principle, based on the sovereign equality of States, which excludes
diplomatic protection in the case of dual nationality, must yield before the principle of effective
nationality whenever such nationality is that of the claiming State. But it must not yield when such
predominance is not proved." The Commission finally decided that as the claimant could not be
considered as having dominant United States nationality, the Government of the United States
was not justified in presenting a claim on her behalf against the Italian Government.

Judge Philip C. Jessup points out:

"...the State of one of his nationalities can never give him, or his interests, diplomatic protection or
support, or bring an international claim on his behalf, against the State of his other nationality,
even if he is not at the time resident in that State, and is resident in the territory of the State
desiring to claim. If this were not so, a dual national having a grievance against the authorities of
one of his countries, in which he was resident, would only have to remove to the other in order to
be able to obtain foreign support." ("The General Principles of International Law Considered from
the Standpoint of the Rule of Law", R.C.A.D.I., Vol. 92 (1957-II), p. 193).

The principle of non-responsibility, accepted by international jurisprudence and embodied in
Article 4 of the Hague Convention, is supported by legal doctrine. See notably: Oppenheim,
International Law, edited by Lauterpacht, 8th edition, 1955, Vol. I, p. 667 | 310a; N. Bar-Yaacov,
Dual Nationality, London: 1961, pp. 76, 232, 238; Nguyen Quoc Dihn, P. Daillier, A. Pellet, Droit
international public, 1980, p. 711; and Gerhard von Glahn, Law Among Nations, London, 1981, p.
207. In particular, the opinion of two International Court of Justice judges attests to the substantive
nature of the principle of non-responsibility for claims by dual nationals against one of the States of
which they are also a national. Sir Gerald Fitzmaurice observes that:

C. Legal Doctrine

The historical context in which is situated the Italian-United States Conciliation Commission
(established by a peace treaty concluded between a victorious power and a defeated State) casts
considerable doubt upon the weight of the Merge jurisprudence. The overriding concern for
reparation for damages suffered by victims of a war launched by the defendant States was also
present in the jurisprudence of the post-World War I Mixed Arbitral Tribunals. In all likelihood, the
Italian-United States Conciliation Commission was affected by that same attitude.

Thus, far from contesting the principle by which a State cannot afford protection to one of its
nationals against another State of which he is also a national, the United States Government
confined itself to invoking the obligations, derogatory to common law, that a peace treaty imposes
on a defeated power.

(c) The principle, according to which one State cannot afford diplomatic protection to one of its
nationals against a State whose nationality such person also possesses, cannot be applied to the
Treaty of Peace with Italy because such principle is based on the equal sovereignty of States,
whereas this Treaty of Peace was not negotiated between equal Powers but between the United
Nations and Italy, a State defeated and obliged to accept the clauses imposed by the victors who at
that time did not consider Italy a sovereign State." (XIV R.I.A.A. p. 238)

(b) The intention of the drafters of the Peace Treaty was to protect both the direct and indirect
interest of the United Nations nationals in their property in Italy.

All United Nations nationals are therefore entitled to claim, and it is irrelevant for such purpose
that they possess or have possessed Italian nationality as well.

'United Nations nationals' means individuals who are nationals of any of the United Nations, or
corporations or associations organized under the laws of any of the United Nations, at the coming
into force of the present Treaty, provided that the said individuals, corporations or associations
also had this status on September 3, 1943, the date of the Armistice with Italy.
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a) The sole duty of the Tribunal in the present case was to determine whether or not the Algiers
Declarations of January 19, 1981, conferred jurisdiction upon the Tribunal to entertain claims
against the Government of Iran presented by certain Iranians who asserted that they also possess
United States nationality. The Tribunal was called upon to discern the meaning and scope of
relevant provisions of the Declarations on this point, not to attempt to revise the text or to fill in
any lacunae. In other words, the Tribunal's task was to clarify what has, or has not, been set forth
by the parties in the said Declarations. Within this framework, it should have done so in the
manner outlined by the International Court of Justice: "to seek the interpretation which is in
harmony with a natural and reasonable way of reading the text, having due regard for the
intention of the Government of Iran at the time when it accepted the ... jurisdiction" Anglo-Iranian
Oil Co., Judgment, [1952] I.C.J. Reports, p. 104 (emphasis added). Among the recognized elements
for interpretation, such as the text, preamble, context, circumstances, object and purpose expressed
in the Declarations, nothing will be found to suggest that such extraordinary jurisdiction was in
fact conferred upon the Tribunal. Nothing will be found, indeed, to suggest that the Iranian
Government had the slightest intention to undertake to establish this Tribunal in order to settle
claims of its own nationals against it. As shown above, in the 1976 Agreement concluded between
the United States Government and the Egyptian Government, the United States Government
inserted the provisions necessary to extend application of the agreement to dual nationals. Similar
provision is conspicuously absent in the Algiers Declarations drawn up by that same government.
This would lead one to conclude that the United States Government, conscious of the problem,
had not intended to extend the Tribunal's jurisdiction to dual nationals when it concluded the
Declarations. The facts of the issue submitted to the Tribunal, had they been interpreted in good
faith, should have compelled the Tribunal to declare itself as lacking jurisdiction. It is particularly
important to recall that the Algiers Declarations were concluded in the spirit of good faith, and that
spirit must govern their execution or interpretation. As such, there should be no room for yielding
to the present wishes of the United States Government, which apparently seeks to transform the
Algiers Declarations (originally conceived as a pacific solution) into a means of exerting political
pressure upon the Iranian Government. How else could the majority, instead of examining the
elements of the issue in order to clarify the meaning of the relevant provisions of the Declarations,
precipitately declare its jurisdiction merely on the basis of Article 31, paragraph 3(c) of the Vienna

CONCLUSION

express the state of international law.

In particular, the Resolution of the Institute of International Law (1965), which assembles in unity
the authors representative of diverse legal systems, presents unequivocal doctrinal interest. The
significant weight of the said Resolution is even greater, given the fact that the Merge
jurisprudence was discussed during the drafting of the resolution but the Institute still elected to
support the classic rule of non-responsibility. [50] In short, the Merge jurisprudence does not

"In cases of dual nationality there has been confusion because some judicial decisions have
suggested that there are tests provided by international law for establishing the priority of one
nationality claim over another. Actually the cases establish that one state may not assert a claim of
one of its nationals against another state of which he is also a national, on the ground that the
second state is free under international law to treat its own national as it pleases, despite the fact
that he has also the nationality of another State. In other words, the right of a state to deal
unhampered with its own nationals has been considered a right superior to its duty to deal fairly
with the nationals of another state." (A Modern Law of Nations - An Introduction, Archon Books,
1968, p. 100).

Moreover, no matter what consensual or sociological foundation legal principles are intended to be
based upon, it is nonetheless true that rules of public international law must be binding and exhibit
a certain consistency, permanence and especially generality. It must also be observed that two
adjectives in Article 31(3)(c) of the Vienna Convention modify the noun "rule" in the said
paragraph: "relevant" and "applicable in the relations between the parties", in this case, the
relations between the Governments of the United States and Iran, two governments with
diametrically opposed political and economic ideologies and practices. In any event, the principle
of non-responsibility derived from the relevant provisions of the Algiers Declarations also

Furthermore, having admitted that the provisions of the Declarations are ambiguous and do not
confer jurisdiction, the majority should have at least resorted to the rules of restrictive
interpretation and contra proferentem. According to these rules, so well-established in
international practice, clauses limiting sovereignty and conferring jurisdiction upon an
international tribunal must be restrictively interpreted and ambiguous clauses must be interpreted
against the drafting State. The majority, without expressing its views on the rules invoked and
amply expounded upon by the Iranian Government, and without even answering the other
arguments advanced by that Government concerning the meaning and bearing of disputed
provisions, hastily proceeded to the provisions of Article 31(3)(c) of the Vienna Convention,
without even taking into account the exact conditions for application of these provisions.

It is therefore deplorable that the same Tribunal, contrary to the specific decision and mutual
agreement of the parties, widened its jurisdiction simply to accommodate the claims of Iranians
against the Iranian Government -- something which the Iranian Government would by all means
have avoided.

"It can easily be seen that the parties set up very carefully a list of the claims and counter claims
which could be submitted to the arbitral tribunal. As a matter of fact, they knew well that such a
Tribunal could not have wider jurisdiction than that which was specifically decided by mutual
agreement."

It is equally important to stress that in Award No. A-2 rendered on 26 January 1982, the Tribunal
stated that it derives its powers exclusively from the Algiers Declarations, and its jurisdiction is
confined to that which was specifically decided by the two governments. At that time the Iranian
Government had seized the Tribunal of a request for interpretation presented in connection with
the admissibility of claims it had filed against United States nationals. After carefully examining
the various provisions of the Claims Settlement Declaration defining the jurisdiction of the
Tribunal, the Tribunal declared that:

First, as has already been stressed, paragraph 3(c) can never by itself create jurisdiction for an ad
hoc tribunal, especially when that jurisdiction would extend the obligations of only one party to
the agremeent. Paragraph 3(c) simply permits account to be taken of international law when
interpreting a treaty. But permission to take into account any relevant rule applicable in the
relations between the parties is by no means tantamount to authorizing the Tribunal to retain a
jurisdiction not conferred upon by the agreement solely on the basis of such a rule, if there exist
one, or if it be applicable in the relations between the parties.

"There shall be taken into account, together with the context ... (c) any relevant rules of
international law applicable in the relations between the parties."

Convention of May 23, 1969:
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Whatever the meaning attributed to the passage in Nottebohm, that passage in no way constitutes
a rule of international law applicable in the relations between the Governments of Iran and the
United States. Rules of public international law, as has been shown, must be derived from a
consistent, uniform or at least concordant, practice shared by the majority of States in the
international community. This is how rules are distinguished from trends in jurisprudence or
doctrine. States must admit a rule of law as it stands and consider it as being a legal rule having
binding force. Thus, it is to established and recognized legal rules that Article 31, paragraph 3(c) of
the Vienna Convention refers. At any rate, only that type of rule is applicable in the relations
between the United States and Iran, parties to the Algiers Declarations. The majority, however,

The passage from the decision of the International Court in Nottebohm, so often cited in support of
the theory of effective nationality, was certainly not intended to apply to a conflict of nationalities
involving the nationality of the respondent State, but to a conflict of nationalities involving the
nationalities of the claimant State and a third State. The concept of the effectiveness of a
nationality as it was perceived by the International Court in Nottebohm to avert the abuse of
nationality both in its granting by a government and in its claiming by an individual, must be
understood in terms of its "validity" and clearly distinguished from the concept of "effective
nationality". The former arose in the Canevaro case, decided by the Permanent Court of Artitration
in 1912, and was developed by Presiding Commissioner J.H.W. Verzijl in the Pinson case in 1928.
The concept was then relied on by the International Court of Justice in Nottebohm to allow the
Court to reject a fraudulent assertation.

The foregoing study of the international precedents sufficiently demonstrates that claims of dual
nationals against their own governments have been consistently rejected. Aside from certain
apparent divergences, the practice of international tribunals in substance exhibits a remarkable
cohesiveness in the over-riding concepts and reasons motivating such dismissal. The decisions
dismissing such claims are all based on the principle of equal sovereignty of States and on States'
equal right to attribute nationality. Apart from the decisions rendered by the arbitral tribunals
constituted after the First and Second World Wars which must, as already mentioned, be placed
and understood in their own historical contexts, never has an international court or international
tribunal entered into a determination of the effective nationality involving the nationality of the
respondent State. In the long history of the relevant legal precedents, not one signle case can be
found where an international tribunal resorted to the so-called theory of effective nationality to
settle a conflict of nationalities where it involved the nationalities of the two States establishing the
international forum. Due to its generality and substance, the unique mode of solution admitted in
international precedents is considered as the source of a rule of public international law.

"...whatever the state of the law prior to 1945, the better rule at the time the Algiers Declarations
were concluded and today is the rule of dominant and effective nationality."

(b) International law covers the principle of non responsibility. This has been attested to by Article
4 of the 1930 Hague Convention, reaffirmed by Article 4 of the 1965 Resolution of the Institute of
International Law, and referred to obiter dictum by the International Court of Justice in its 1949
Advisory Opinion. The criterion of effective nationality was established in international law solely
to resolve a conflict of nationalities appearing either before a court in a third State when nationality
is a condition for application of a law which the court is to apply, or before an international tribunal
where nationality is a condition for the diplomatic protection and several States have exercised it
on behalf of the same individual. But such a criterion does not exist for, and cannot be transplanted
to, a situation where nationality is a condition for the admissibility of the claim and the claimant
possesses the nationality of the respondent State in addition to the State on the basis of which
nationality the claim is actually submitted.

The positions taken by the highest-ranking officials of the United States Government and a
decision by the United States Supreme Court all concur, word-by-word, in affirming the inter-State
nature of the claims brought before the Tribunal by means of the classic method of diplomatic
protection.
(d) International law recognizes the right of the United States Government to determine its own

Thus no arbitral agreement whatsoever exists between the Iranian Government and American
nationals, nor between the Iranian Gvernment and its own nationals: there is just a Declaration
between two governments. The Tribunal has the mandate, as the title of the instrument
establishing it indicates, to settle the claims between the United States and Iran, the true parties to
the arbitration. [51]

and authorizing the Iranian Government:
"to settle the financial and legal disputes between the Government of the Islamic Republic of Iran
and the Government of America"

"Bill Concerning the Settlement of Financial and Legal Disputes of the Government of the Islamic
Republic of Iran with the Government of America"

(c) The Iran-United States Claims Tribunal is an international forum, established by an agreement
concluded between two States: a tribunal intrinsically a part of public international law. The
Algiers Declarations follow a longstanding and recognized practice whereby two States, in
exercising their diplomatic protection, establish a mixed arbitral tribunal to settle the claims of their
nationals against each other. This fact gains even more force when it is observed that the Algiers
Declarations were envisaged to solve a political crisis between Iran and the United States and
thought of as a solution to their disputes as a whole, only one part of which were the claims of the
nationals of each government against the other government. The relevant Iranian law, which was
notified to the United States Government and to which Article II(1) of the Claims Settlement
Declaration expressly refers, eliminates any last shred of doubt concerning the inter-State nature of
the claims submitted to the Tribunal. That law is entitled:

It will be observed that the majority fails to furnish any explanation as to the date, formation,
source, or evolution of the supposed rule, or to its application in the relations between the United
States and Iranian Governments. In 1949, the International Court of Justice referred to the practice
of States whereby "a State does not exercise diplomatic protection on behalf of one of its nationals
against a State which regards him as its own national..." [1949] I.C.J. Reports, p. 186. In 1955
following the Nottebohm judgment, the United States Government, far from contesting the
soundness of the principle of non-responsibility for dual national claims, implicitly agreed to it in
the Merge case, wherein the United States confined itself to maintaining that the said principle,
based on the sovereign equality of States, was not applicable in the relations between a victorious
and a defeated State. Furthermore, the Merge jurisprudence affirmed the existence of two
principles. Still more important is the fact that in 1965 the Institute of International Law explicitly
recognized that the claims of nationals may not be instituted before an international tribunal
against their own government. How then, and at what precise moment, was the principle of
non-responsibility abandoned in public international relations, and the rule of effective nationality
became applicable in the relations between the Governments of Iran and the United States?

merely confines itself to stating that:

constitutes the solution in international law.
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It is abundantly clear that the Iranian Government never agreed to appear before an international
tribunal to respond to the claims of its own nationals. As clearly stated by the Government of the
Islamic Republic of Iran in its Memorandum of 21 October 1983, that Government "would never
have accepted a provision derogating to the above mentioned principle and had it known that the
Algiers Declarations could receive such tortuous a construction, he would never have entered into
it, whatever consequences it would have." [ sic]

The United States Government has itself on occasion invoked excess of power as a ground for its
[54]
refusal to execute decisions which have been rendered against it.

Present doctrine unanimously holds as null and void any decision in which an arbitrator exceeds
his powers, or which is rendered in violation of a procedural rule. [53]

"An arbitral decision is null in the event of a null compromis, or of excess of power, or the proven
corruption of one of the arbitrators, or of essential error." [52] (Emphasis added.)

This was recognized as early as 1873 by the Institute of International Law which under Article 27 of
its Draft Regulations for International Arbitral procedure declared that:

1. In assuming jurisdiction over these claims, the majority has exceeded its power and acted in
ultra vires. As such, its decision is null and void ab initio.

There is much to be said about this manifest disregard, in clear violation of International Law, for
what the parties to the Algiers Declarations agreed to, and about the motive behind it. Although
the present Dissenting Opinion may not be a convenient place for a detailed examination of these
issues, two points of particular importance must be mentioned:

Against this overwhelming evidence, the majority in the present case has concluded that the
Tribunal does have jurisdiction to entertain claims presented by certain Iranian nationals against
their own Government, provided that such nationals establish that they also hold United States
nationality and that the latter is their effective nationality.

system for attributing nationality however it may see fit in order to respond to its technical and
demographic needs. It equally recognizes the validity of Articles 988 and 989 of the Civil Code of
Iran which stipulate certain conditions for the loss of Iranian nationality resulting from acquisition
of a foreign nationality. Of course Iranian law may not prevent the acquisition of foreign
nationality, but if the conditions set forth by the Iranian law for the loss of Iranian nationality are
not respected, the United States nationality (having been acquired by Iranians under conditions
contrary to Iranian law) remains invalid and untenable before Iran, even if accepted by all other
States. Furthermore, another general condition for international recognition of a nationality is that
it conform to certain legal and socio-cultural facts. The existence of a link between the State and its
national is normally required for that nationality to be deemed valid under international law so as
to prevent abuse of the naturalization process by States. But where it is demonstrated that such a
link exists, the nationality is sufficiently established, and in the relations between two States
establishing an arbitral tribunal, one is not permitted to go beyond that in order to say, for instance,
that a person is more American than Iranian because he has his domicile in the United States and
that his claim against Iran is therefore admissible, or vice versa.

The Islamic Republic of Iran, represented by: Mr. Mohammad K. Eshragh, Agent of the Islamic Republic of Iran
Professor Grancois Rigaux Professor Derek Bowett Dr. Sayed Hossein Safaei, Legal Adviser to the Agent Dr. Khalil
Khalilian, Legal Adviser to the Agent
The United States of America, represented by: Mr. John R. Crook, Agent of the United States Ms. Jamison Selby,
Deputy Agent of the United States Professor Richard B. Lillich Mr. Henry Lerner, Department of State Mr. David P.
Stewart, Adviser to the Agent Ms. Elisabeth J. Keefer, Adviser to the Agent Mr. John Reynolds, Adviser to the Agent
[2]
Declaration of the Government of the Democratic and Popular Republic of Algeria concerning the Settlement of
Claims by the Government of the United States of America and the Government of the Islamic Republic of Iran.
[3]
Decision in Case A-1, Issue 1, dated 30 July 1982.

[1]
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Mahmoud Kashani
Shafie Shafeiei
Parviz Ansari

The third world countries should not be dismayed by this type of decision. They should, instead,
be very cautious in future before foregoing their judicial sovereignty in favor of an institution
which is designed to safeguard the interests of the capitalist world. Judicial sovereignty is an
indispensable part of national sovereignty, and as such it should be closely protected. In January,
1981, it was proposed that the Iran-United States Claims Tribunal be established as a forum for the
peaceful and mutually acceptable settlement of the political crisis which had developed in the
relations between Iran and the United States. The Government of Iran accepted this proposal in
good faith, but the Tribunal, with its predominantly western composition, has in every respect
betrayed the trust vested in it. The experience before this Tribunal has been a costly one which
should not be repeated.

It would have been particularly essential to the success of such a process that highly qualified,
independent, and eminent arbitrators undertake this extremely delicate and sensitive task, for only
then could the "neutrality" of arbitration have been assured. Regrettably, the task has now fallen
into the hands of a group of "professional" arbitrators who, forming an exclusive club in the
international arena, are automatically brought into almost any major dispute by the operation of
predetermined methods. These "professional" arbitrators are concerned, not with the quality of
their decisions, or with the rights and wrongs of the parties, but with the quantity of their
decisions, made to satisfy their political and materialistic inclinations. The present award is only a
manifestation of the work of a degenerated system, under which sometimes as many as five
"awards" are produced in a single day by this Tribunal. It would be quite wrong to expect awards
of this nature to contain any careful examination of the relevant facts or any meaningful analysis of
the legal issues.

2. International arbitration has been defined and advocated as a peaceful and equitable means for
settlement of inter-State disputes by neutral and mutually agreed-to arbitrators. Experience,
however, has time and time again demonstrated that this is not how it works in practice, and that
political and materialistic motives have permeated the institution.

In the absence of any mandate in this regard, the majority's ultra vires assumption of jurisdiction
renders its decision void and unenforceable.
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Id. Article 31(1).

U.N. Doc. A/CONF. 39/27, 23 May 1969; reprinted in 8 I.L.M. 679 (1969).

The Panevezys-Saldutiskis Railway Case, PCIJ, Series A/B, No. 76 (1939) 4, 16.

See E.M. Borchard, The Diplomatic Protection of Citizens Abroad 588 (1927).

Nottebohm Case (Liechtenstein v. Guatemala) ICJ Reports (1955) 4, 22.

Resolution 31/98, adopted 15 December 1976.

see 5 IUSCTR page 275 and 428

Id., p. 57. (Emphasis added). Translated from the original French: "Il s'agit en effet de l'object et du but du traite,
donc d'un objet et d'un but subjectifs voulus par les parties : il ne s'agit pas d'un objet et d'un but objectifs,
independants et intrinseques, sur la base desquels il serait possible d'indiquer ce que les parties auraient du faire;

[31]

Article VII, paragraph 2 provides: "Claims referred to the Arbitral Tribunal shall, as of the date of filing of such claims
with the Tribunal, be considered excluded from the jurisdiction of the courts of Iran, or of the United States, or of any
other court."

U.N. Doc. A/CONF.39/27, May 23, 1969.
M.K. Yasseen, "L'interpretation des traites d'apres la Convention de Vienne sur le droit des traites," R.C.A.D.I.,
Vol. 151 (1976-III), pp. 25-26. Translated from the original French: "Prendre le texte comme point de depart, ce n'est
donc pas minimiser l'importance de l'intention des parties, mais proceder a sa decouverte par l'examen de
l'instrument par lequel elle s'est exprimee."

[30]

General Principle B states: "It is the purpose of both parties, within the framework of and pursuant to the
provisions of the two Declarations of the Government of the Democratic and Popular Republic of Algeria, to
terminate all litigation as between the government of each party and the nationals of the other, and to bring about
the settlement and termination of all such claims through binding arbitration."

[29]

[20]

The apparent reciprocal nature of the clause should not be allowed to distort the reality. While thousands of
claims have been brought before this Tribunal by American nationals and corporations against the Government of the
Islamic Republic of Iran, not more than a few insignificant claims have been filed by the nationals of Iran against the
Government of the United States. For more details, see our Dissenting Opinion in Case A/2.

[28]

The word "majority" is used merely for convenience. As revealed in our statement attached to the Award, this
"majority" is composed of three American arbitrators and three so-called "neutral" arbitrators, one of whom was
challenged by the Iranian Government even before the commencement of the Tribunal's work. The other one was
imposed on the Tribunal without the consent of one of the arbitrating parties.

[27]

(1) Declaration of the Government of the Democratic and Popular Republic of Algeria (hereinafter called "The
Declaration");
(2) Declaration of the Government of the Democratic and Popular Republic of Algeria concerning the Settlement of
Claims (hereinafter called "The Claims Settlement Declaration");
(3) Undertaking of the Government of the United States of America and the Government of the Islamic Republic of
Iran.

Iranian citizens cannot abandon their nationality until, inter alia, they reach the "full age" of 25, they have the
approval of the Council of Ministers and they make arrangements to transfer to Iranian nationals all rights in real
property in Iran (including that which they "may acquire by inheritance"). Those who renounce their Iranian
nationality must leave Iran or be expelled, and such persons can only thereafter visit Iran once, and then, only with
"special permission" from the Council of Ministers. Article 988 of the Iranian Civil Code. The following are examples
of those who are deemed Iranian nationals: a woman who marries an Iranian national; children of an Iranian father;
and those who have a father of foreign nationality, and who are born in Iran and who continue to reside in Iran for
one year immediately after reaching the full age of 18. Article 976 of the Iranian Civil Code.
[24]
As to whether Iranian nationality laws conform to accepted international standards, see, e.g., Art. 9(1),
Convention on the Elimination of All Forms of Discrimination Against Women, December 18, 1979, entered into force
Sept. 3, 1981, G.A. Res. 34/180 (annex), 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/Res/34/180 (1980),
reprinted in 19 I.L.M. 33 (1980); Art. 15(2); Universal Declaration of Human Rights, G.A. Res. 217, U.N. Doc. A/180 at
71 (1948).
[25]
Filed 10 September 1984
[26]
These Declarations together comprise three separate, but inter-dependent, instruments:

[23]

In spite of the surnames of the claimants in those cases, Iran contends it did not necessarily know of the "dual
nationality" of such claimants. Nevertheless, Iran's failure at that time even to suggest a distinction between United
States citizens who were "dual nationals" and those who were not, indicates that Iran was more interested in the
termination of United States litigation than in the possibility that "dual nationals" could bring claims before the
Tribunal.

[22]

Despite the language of the Algiers Declarations, Iran has argued that even if the Tribunal does not have
jurisdiction over a claim by a "dual national", the claim cannot be maintained in United States courts.

[21]

Claims Settlement Declaration and Declaration of the Government of the Democratic and Popular Republic of
Algiers ("General Declaration") and the related Undertakings.

[19]

Declaration of the Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of
Claims by the Government of the United States of America and the Government of the Islamic Republic of Iran.
[18]
I also agree with the concurring opinion of Members Holtzmann and Aldrich and write this separate opinion
only to expand upon some of the points they make.

[17]

[16]

[15]

The question of interpretation posed in this case by the Government of Iran relates only to claims against Iran;
however, it follows that the reasoning in this Decision is equally applicable to any claims against the United States.

[14]

Basdevant, "Conflits de Nationalites dans les Arbitrages Venezueliens de 1903-1905", Rev. de Droit Intern. Prive
41, 60-61 (1909).

[13]

[12]

See Griffin, "International Claims of Nationals of Both the Claimant and Respondent States - The Case History of
a Myth," 1 The International Lawyer 400, 402 (1966-67) and the State Department Memorandum prepared by Mr.
Griffin and dated 6 November 1957 which was submitted by the United States at the Hearing.

[11]

[10]

Compare the decision of the European Commission of Human Rights holding that the Allied-German Supreme
Restitution Court in the Federal Republic of Germany, which applies and interprets German law, is an international
tribual. II Yearbook of the European Convention on Human Rights, 288 (1958-1959).

[9]

[8]

Article V of the Claims Settlement Declaration provides:
The Tribunal shall decide all cases on the basis of respect for law, applying such choice of law rules and principles of
commercial and international law as the Tribunal determines to be applicable, taking into account relevant usages of
the trade, contract provisions and changed circumstances.

[7]

As stated in the Memorandum of State Department Assistant Legal Adviser George Spangler dated 19 February
1962 which was submitted by the United States at the Hearing.

[6]

[5]

[4]
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I Principes Generaux du Droit international publique, Pedone, | 443. Translated from the original French:

(I Droit international prive, 1981, p. 80 | 78). Translated from the original French:

Minutes of the First Committee, p. 305; Weis, Nationality and Statelessness in International Law, 1956, p. 184.

I Bevans 577. Emphasis added.

Annuaire de l'Institut de droit international, 1965, Vol. 51-I, p. 173. Translated from the original French:

Id., Vol. 51-II, p. 182. Translated from the original French:

III R.I.A.A. p. 1421. Translated from the original French:

"Dans ces conditions [etant donne que le demandeur etait egalement le ressortissant de l'etat defendeur] il ne saurait
etre admissible, selon le droit international commun, de reconnaltre au Gouvernement hellenique le droit de
presenter des reclamations a leur profit pour ces faits dommageables, etant donne que ceux-ci ont ete causes par leur

[41]

Other cases involving dual nationality have been cited by Edwin M. Borchard (The Diplomatic Protection of
Citizens Abroad, 1916, p. 588) in support of the principle of non-responsibility. These are: the Martin case decided in
1868 by the Mexican-United States Claims Commission (Moore, op. cit, p. 2467), the Boyd case decided in 1873 by the
British-United States Claims Commission (id., p. 2465), and the Lebret case decided in 1880 by the French-United
States Commission (id., p. 2488, 2492). These precedents, which perhaps because of their reasoning have remained
completely isolated, were all decisions to reject the claim.

[40]

"Ceci va a l'encontre d'un principe le mieux etabli de droit international public. Certes, quelques decisions de la
Commission de Conciliation Etats-Unis/Italie ont statue en ce sens, mais il s'agissait de cas speciaux. Cette
jurisprudence n'est pas acceptee comme une regle generale;"

[39]

"Une reclamation internationale en faveur d'un individu qui possede en meme temps, les nationalites de l'Etat
requerant et de l'Etat requis est irrecevable, sauf lorsqu'il peut etre etabli que la nationalite 'active' de cet individu est
celle de l'Etat requerant."

[38]

"Une limite positive est cependant reconnue a cette liberte des Etats : ceux-ci ne peuvent legitimement pretendre
exercer la protection diplomatique de leurs nationaux a l'encontre des Etats qui considerent ces derniers comme leurs
propres ressortissants ... La regle est posee par l'article 4 de la Convention de La Haye de 1930. Elle n'est au fond que
la consequence logique du principe de la liberte etatique, si on veut bien entendre la liberte non comme le desordre,
mais comme la faculte pour chaque Etat de rechercher lui-meme l'ordre a eta-blir..."

[37]

[36]

[35]

United States/Columbian Mixed Commission, 18 May 1866. Moore, IV International Arbitrations, p. 3614; De La
Pradelle et Politis, II Recueil arbitrages internationaux, p. 488.

[34]

"Etat redacteur ayant la possibilite de la formuler d'une maniere plus explicite, il ne doit s'en prendre qu'a lui-meme
des consequences de sa negligence.... [Elle a ete] frequemment appliquee par la jurisprudence internationale aux
dispositions ambigues."

[33]
Id., pp. 49-50. Translation from the original French:

V R.I.A.A., p. 327 at 381. Translated from the original French:

VI T.A.M., 787 at 790. Emphasis added. Translated from the original French:

"Att. que la condition essentielle pour qu'une naturalisation faite a 1'etranger soit valable dans le pays d'origine est
qu'elle se soit conformee, non seulement a la loi du pays ou elle a eu lieu, mais encore a la loi nationale;
Att. que le Tribunal n'ayant pas a apprecier le cote moral de la question et devant se borner a en donner la solution
strictement jurisdique, est oblige d'ecarter 1'exception soulevee par le defendeur en presence du fait que le requerant
n'ayant pas perdu sa nationalite grecque est en droit d'invoquer le benefice du Traite de Neuilly, art. 51, 52 et 158, en
sa qualite de ressortissant hellene..."

"...il suffit de constater que, si dame Oskinar est, peut-etre, consideree comme Ottomane par la Turquie, elle a
indubitablement conserve, aux yeux de la France, sa nationalite d'origine; que ce seul fait suffit, des lors, pour mettre
la requerante au benefice des dispositions due Traite de Versailles edictees en faveur des ressortissants des Puissances
alliees et associees (Cf. sentence du 24 avril 1925, dans la cause Daniel Blumenthal contre Etat allemand, Recueil, t. III,
p. 618 et 619)..."
[47]
III T.A.M. 977 at 979. Translated from the original French:

[46]

"Tout en reconnaissant le bien-fonde de cette doctrine pour les cas ou 1'individu en question est effectivement
considere et traite comme sujet par chacun des deux Etats en cause, et ce en vertu de dispositions legales qui ne
depassent pas les bornes que leur trace le droit international public ecrit ou coutumier, je crois pourtant devoir
formuler certaines reserves quant a son admissibilite dans les cas ou 1'une ou 1'autre de ces deux conditions ne se
trouverait pas remplie. Car is, dans la seconde hypothese, c'est 1'Etat defendeur qui, dans sa legislation nationale,
n'observe pas les restrictions posees par le droit international a sa souverainete nationale, la pretention de double
nationalite du reclamant ne tiendrait pas debout devant un tribunal international. De meme, il serait tres difficile
d'admettre 1'exception de double nationalite dans la premiere hypothese; car il serait evidemment contraire a 1'equite
de permettre a un Etat de traiter constamment comme sujet etranger un individu determine, mais de lui opposer,
apres, sa nationalite double, dans le seul but de se defendre contre une reclamation international."

[45]

"Pour justifier 1'incompetence de la commission mixte, il a ete dit plusieurs fois que le conflit de nationalite ...
impliquait cette incompetence, ou encore -- c'est la meme idee sous une autre forme -- que la devait 14emporter sur
celle determinee par la loi de 14Etat reclamant. Cette idee prend une grande importance devant la commission
Grande-Bretagne-Venezuela : dans 1'affaire Mathison 1'agent britannique declare, le surarbitre repete apres lui,
comme chose certain, que si le reclamant est a la fois sujet britannique et citoyen venezuelien, sa plainte ne doit pas
etre entendue par la commission. On trouve la le developpement et 1'application a un cas nouveau de la pratique
d'apres laquelle la Grande -Bretagne s'abstient de proteger les sujets britanniques vis-a-vis d'un Etat etranger qui
attribue a ceux-ci sa propre nationalite. De ce qui est une pratique anglaise, plus ou moins etablie d'ailleurs, certaines
de nos sentences veulent faire une regle generale. Le surarbitre Ralston dans 1'affaire Miliani, le commissaire
venezuelien dans les affaires des heritiers Maninat et des heritiers Massiani, le surarbitre Plumley dans 'affaire des
heritiers Maninat, declarent qu'un individu dans ces conditions sera considere comme Italien (ou comme Francais)
par 1'Italie (ou par la France) a 1'egard de tout pays a 14exception du Venezuela. Cette preponderance donnee dans
notre espece a la loi du Venezuela, on cherche a la justifier par 1'exemple anglais qui n'est pas decisif..."
[44]
"les demandes d'indemnites presentees par des Francais"

[43]

"La solution positive a consiste dans tous les cas ou existait un conflit de nationalite, a faire prevaloir la nationalite
venezuelienne en declarant la commission mixte incompetente. Sur quels motifs juridiques s'est appuyee cette
solution? A cet egard on voit intervenir plusieurs idees, parfois peu concordantes, dont parait s'inspirer le surarbitre
quand il prononce."

"Conflit de nationalite dans les arbitrages venezulliens de 1903-1905," Revue de droit international prive et de
droit penal international, 1909, p. 47. Translation from the original French:

[42]

[32]

It should be noted that the Agreement between the United States and Egypt was concluded nearly twenty years
after the Egyptian Revolution. Furthermore, the Agreement did not provide for the settlement of disputes through an
international forum such as the one provided by the Algiers Declarations, but for the payment of a lump sum to the
United States Government to be divided among the American claimants. Hence, it was in fact to the advantage of the
Egyptian Government that as many claims as possible be settled through the paid lump sum. Otherwise, the Egyptian
Government would not have agreed to be answerable to its nationals.

propre Gouvernement."

interpreter a la lumiere d'un tel objet et d'un tel but serait peut-etre non pas interpreter le traite, mais le reviser."
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VIII T.A.M. 373 at 375. Translated from the original French:

See further, article 139 of the Constitution of the Islamic Republic of Iran, in accordance with which:

Annuaire de 1'Institut de droit international, 1965, Vols. 51-I and 51-II.

The last paragraph before the section entitled "The 1930 Hague Convention," pp. 16-17 of the majority decision.

Annuaire de 1'Institut de Droit International, 1st year, 1877, p. 133. Translated from the original French:

See, for example: The case of the Northeastern Boundary Dispute between the United States and Great Britain in
1831. The King of the Netherlands was chosen as the arbitrator and was requested to decide between two lines
demarcating the border of the State of Maine and the Canadian province of Nova Scotia. He chose a third line of his
own devising. The United States Government refused execution of the decision because the arbitrator had exceeded
his power. The case was resolved 11 years later, in 1842, following conclusion of another treaty. (Hyde, II
International Law, 2nd edition, 1945, p. 1636).
-- In the case concerning the border of Chamizal (Mexico/United States) decided in 1911, the United States abstained
from execution of the arbitral decision for the reason that the arbitrators had exceeded their powers. The dispute was
finally settled in 1964, i.e., 52 years later, by a treaty (T.I.A.S. 5515) concluded between the two States concerned
(Hackworth, I Digest of International Law, pp. 409-418; Whiteman, III Digest of International Law, pp. 680-693.)

[54]

See: N. Politis, La justice internationale (Hachette, Paris, 1924), pp. 91-92; E. Hambro, L'execution des sentences
internationales (Sirey, Paris, 1936); Balasko, Causes de nullite de la sentence arbitrale (1938); P. Fauchille, Traite de
droit international public, Vol. I - Part 3 (1926), p. 566; M. Sibert, Traite de droit international public, Vol. II (Dalloz,
Paris, 1951), pp. 454-456; D.P. O'Connell, International Law, Vol. 2 (2nd ed., London, 1970), pp. 1110-1111, P.
Guggenheim, Traite de droit international public, Vol. II (1954), pp. 172-174; P. Reuter, Droit international public
(Themis, Paris, 1968) pp. 284-285; A.P. Sereni, Diritto internazionale, Vol. IV (1965), pp. 1690, 1729-30; Rep. Dalloz de
Droit international, (1968) "Arbitrage (Droit international public), no. 109.

[53]

"La sentence arbitrale est nulle en cas de compromis nul ou d'exces de pouvoir ou de corruption prouvee d'uu des
arbitres ou d'drreur essentielle."

[52]

"Article 139. The settling of litigation relating to public and state property and the referral thereof to arbitration is in
every case dependent on the approval of the Council of Ministers, and the Assembly must be informed of these
matters. In cases where one party to the dispute is a foreigner, as well as in important cases that are purely domestic,
the ppproval of the Assembly must also be obtained. Law will specify the important cases intended here."

[51]

[50]

[49]

"Att. que dans le cas ou exceptionnellement la legislation d'un Etat exige pour la validite de la naturalisation de ses
nationaux une autorisation gouvernementale prealable, une telle disposition ne saurait lier que les autorites dudit
Etat;
Att. qu'il s'en suit que si dans 1'espece les autorites administratives et judiciaires turques pourront refuser de
reconnaitre les effets de la naturalisation de 1'auteur des demandeurs, toutes les autres autorites judiciaires, et parmi
elles le Tribunal arbitral mixte qui, en ce qui concerne le droit international public, n'est pas lie par la legislation
interieure de 1'un des Etats contractants, sont tenues d'admettre la validite du changement de nationalite et de
reconnaitre les demandeurs comme ressortissants francais;"

[48]
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4.

3.

2.

This is an important and extremely difficult case. Ultimately it turns on a question of

1.

the outcome of a seven-week trial in which, according to Claimants, the trial judge

damages for emotional distress and $400 million punitive damages. The verdict was

The Mississippi jury awarded O’Keefe $500 million damages, including $75 million

jurors, eight were African-American.

was heard by Judge Graves (an African-American judge) and a jury. Of the twelve

million for a Loewen insurance company worth $4 million approximately. The action

$980,000 and an exchange of two O’Keefe funeral homes said to be worth $2.5

three contracts between O’Keefe and Loewen said to be valued by O’Keefe at

funeral home and funeral insurance business in Mississippi. The dispute concerned

commercial dispute between O’Keefe and Loewen which were competitors in the

O’Keefe family (collectively called “O’Keefe”). The litigation arose out of a

Jeremiah O’Keefe Sr. (Jerry O’Keefe), his son and various companies owned by the

“Loewen”), its principal United States subsidiary, in Mississippi State Court by

Inc (“TLGI”) and the Loewen Group International, Inc (“LGII”) (collectively called

This dispute arises out of litigation brought against first Claimant, the Loewen Group,

alleged to be violations of NAFTA.

States municipal law in respect of the matters of which it complains, being matters

show that Loewen had no reasonably available and adequate remedy under United

this conclusion. As will appear, the conclusion rests on the Claimants’ failure to

claims should be dismissed on the merits, we include in this Award our reasons for

filed this motion to dismiss and as we reached the conclusion that Claimants’ NAFTA

As our consideration of the merits of the case was well advanced when Respondent

this Award we uphold the motion and dismiss Claimants’ NAFTA claims.

motion to dismiss for lack of jurisdiction filed after the oral hearing on the merits. In

controlled by a United States corporation. This question was raised by Respondent's

Loewen Group, Inc. of its NAFTA claims to a Canadian corporation owned and

between a claimant and the respondent government, and (b) the assignment by the

jurisdiction arising from (a) the NAFTA requirement of diversity of nationality as
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I.

2
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8.

7.

6.

5.

1116 and on behalf of LGII under Article 1117. Likewise, Raymond Loewen submits
claims as “the investor of a party” on behalf of TLGI under NAFTA, Article 1117.

references, the trial judge refused to give an instruction to the jury stating clearly that

nationality-based, racial and class-based discrimination was impermissible.

12.

for October 15, 2001. The Tribunal made orders –

scheduled to start the next day, Loewen entered into a settlement with O’Keefe under

In this claim Claimants seek compensation for damage inflicted upon TLGI and LGII

committed primarily by the State of Mississippi in the course of the litigation.

of Chapter Eleven of the North American Free Trade Agreement (“NAFTA”)

and for damage to second Claimant’s interests as a direct result of alleged violations

Claimants to file their replies within 60 days of the time limited for the

the filing of Claimants’ replies.

Respondent to file its rejoinder within 60 days of the time limited for

filing of Respondent’s counter-memorial on the merits.

1
Sir Robert Jennings in his Third Opinion misstates the Tribunal’s Decision when he says that the
Tribunal rejected Respondent’s argument that the decisions of the Mississippi courts were not
“measures’ because they were not “final’ acts of the United States court system.

3.

2.

of the date of this Decision.

Respondent to file its counter-memorial on the merits within 60 days

objection and joined that further hearing to the hearing on the merits which was fixed

unavailable. On January 29, 1996, with execution against their Mississippi assets

1.

objection1 and adjourned the further hearing of Respondent’s other grounds of

which they agreed to pay $175 million.

objection to competence and jurisdiction so far as it related to the first ground of

Claimants allege that Loewen was then forced to settle the case “under extreme

duress”. Other alternatives to settlement were said to be catastrophic and/or

By that Decision dated January 5, 2001, the Tribunal dismissed Respondent’s

determined by the Decision. The Decision is attached to this Award.

pursue its appeal without facing immediate execution of the judgment. According to

Claimants, that decision effectively foreclosed Loewen’s appeal rights.

be necessary to refer later to the grounds of that objection because they were not fully

competence and jurisdiction. The Decision fully recites that history. It will, however,

all and required Loewen to post a $625 million bond within seven days in order to

Tribunal delivered its Decision dated January 5, 2001, on Respondent’s objection to

There is no occasion to set out the procedural history of this arbitration before the

Despite Claimants’ claim that there was good cause to reduce the appeal bond, both

11.

III. HISTORY OF PROCEEDINGS IN THIS ARBITRATION

the trial court and the Mississippi Supreme Court refused to reduce the appeal bond at

judgment, but allows the bond to be reduced or dispensed with for “good cause”.

appeal bond for 125% of the judgment as a condition of staying execution on the

with the application of an appellate bond requirement. Mississippi law requires an

The Respondent is the Federal Government of the United States of America.

TLGI submits claims as "investor of a Party" on its own behalf under NAFTA, Article

family-owned businesses). Further, according to Claimants, after permitting those

10.

was the founder of TLGI and its principal shareholder and chief executive officer.

Loewen sought to appeal the $500 million verdict and judgment but were confronted

and the United States. Second Claimant is Raymond Loewen, a Canadian citizen who

First Claimant TLGI is a Canadian corporation which carries on business in Canada

THE PARTIES

portrayed as large wealthy corporations) and O’Keefe (who was portrayed as running

9.

II.

4

Loewen; and (iii) class-based distinctions between Loewen (which O’Keefe counsel

O’Keefe’s Mississippi roots); (ii) race-based distinctions between O’Keefe and

prejudicial references (i) to Claimants’ foreign nationality (which was contrasted to

repeatedly allowed O’Keefe’s attorneys to make extensive irrelevant and highly

3
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Jones, Day, Reavis & Pogue

Mr James A. Wilderotter

Mr Gregory A. Castanias

Ottawa, Canada

Department of Foreign Affairs and International Trade

Ottawa, Canada

Department of Foreign Affairs and International Trade

Secretaría de Comercio y Fomento Industrial

extension of time granted on January 31, 2001.

Respondent’s Counter-Memorial was filed on March 30, 2001, pursuant to an

18.

(SECOFI), Mexico City, Mexico

HISTORY OF THE PROCEEDINGS SINCE THE DECISION ON
COMPETENCE AND JURISDICTION

Mr Hugo Perezcano Díaz

Mexico has been represented by –

Ms Sheila Mann

Mr Fulvio Fracassi

Canada has been represented by –

gave written notice of their intention to attend the hearing on the merits.

27.

26.

25.

24.

23.

United States Department of State

Mr Barton Legum

On October 10, 2001, the Government of Canada and the Government of Mexico

United States Department of State

Mr Mark A. Clodfelter

6

On November 9, 2001, Canada and Mexico filed written submissions.

to the Parties to file written submissions in reply.

Canada and Mexico to file written submissions pursuant to NAFTA Article 1128 and

At the conclusion of the oral hearing, the Tribunal made orders granting leave to

and 19, 2001.

competence and jurisdiction, took place in Washington DC on October 15, 16, 17, 18

The oral hearing on the merits, incorporating the joined unresolved objections to

of the Tribunal in place of Mr Fortier.

On September 14, 2001, Lord Mustill was duly appointed by Claimants as a member

resignation.

15(3) of the ICSID Arbitration (Additional Facility) Rules consented to Mr Fortier’s

On September 13, 2001, Sir Anthony Mason and Judge Mikva, pursuant to Article

Tribunal.

On September 10, 2001, Mr Fortier resigned from his office as a member of the

United States Department of Justice (from July 8, 2002)

Mr Jonathan B. New
22.

States Bankruptcy Code.

United States Department of Justice (until July 8, 2002)

Mr Kenneth L. Doroshow

merger of Mr Fortier’s firm with a firm which had previously acted for Claimants in

Fortier, QC as a member of the Tribunal in circumstances arising out of the proposed

On August 9, 2001, Respondent filed a motion for the disqualification of Yves

time granted on August 17, 2001.

Respondent’s Rejoinder was filed on August 27, 2001, pursuant to an extension of

granted on May 15, 2001.

Claimants’ Joint Reply was filed on June 8, 2001, pursuant to an extension of time

connection with their bankruptcy reorganisation under Chapter Eleven of the United

Fasken Martineau DuMoulin (from October 11, 2001)

D. Geoffrey Cowper, QC

21.

20.

19.

Respondent has been represented by –

Montgomery, McCracken, Walker & Rhoads

Mr John H. Lewis, Jr.

Second Claimant has been represented by –

Jones, Day, Reavis & Pogue (until March 10, 2003)

Jones, Day, Reavis & Pogue

Mr Christopher F. Dugan

First Claimant has been represented by –

V.

17.

16.

15.

14.

13.
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32.

31.

30.

33.

advertise itself as locally owned – “we haven’t sold out: we just have a new partner,

encourage support for the O’Keefe local business as against foreign-owned and
foreign financed competition.

reorganization was the assignment by TLGI of its NAFTA claims to a newly created

Canadian corporation, Nafcanco, which was owned and controlled by LGII (re-named

breach of contract.

north of Jackson, Mississippi.

the state regulatory authority. There was evidence that Loewen was aware of
O’Keefe’s difficulties with the regulatory authority and of the adverse consequences
for O’Keefe if the agreement were not completed in the 120 days. Moreover, the

O’Keefe owned and operated funeral homes and funeral insurance companies. Gulf

National Life Insurance Company (“Gulf”) was one such funeral insurance company

owned and operated by O’Keefe.

remaining 10%. Loewen retained the previous owners and managers as salaried

Inc.”, of which LGII became owner as to 90%, the Riemann interests holding the

businesses were restructured into a holding company known as “Riemann Holdings,

North America, purchased the Riemann businesses in January, 1990. The Riemann

Loewen, which had embarked on a grand strategy of acquiring funeral homes across

Prompt completion was important to O’Keefe because O’Keefe was under review by

and operated funeral homes and funeral insurance companies. In the Biloxi area,

were negotiating about that agreement the US Federal Bureau of Investigation seized

There was a dispute over the 1991 agreement and its legal effect. While the parties

the deal would not close without their approval.

Riemanns objected strongly to the agreement, so much so that Loewen told them that

agreement provided for completion within 120 days, time being of the essence.

Gulf Coast region of Mississippi. In the Gulfport area, the Riemann brothers owned

36.

in any agreement. Subsequently O’Keefe began a lawsuit in connection with the

homes, and to assign to Loewen an option which O’Keefe held on a cemetery tract

It was then that the settlement agreement of August 19, 1991 was reached. The

experiencing, led to negotiations between O’Keefe and Loewen which failed to result

against Loewen relating to the three contracts, to sell to Loewen two O’Keefe funeral

35.

breach of the contract, along with financial difficulties that O’Keefe was

settlement agreement, for its part O’Keefe agreed to dismiss an action it had brought

The origin of the dispute lay in competition between two funeral companies in the

Gulf’s exclusive right under the 1974 contract. O’Keefe’s complaints about this

provide certain insurance policies sold through Loewen funeral homes. By the

a related trust fund to O’Keefe and to provide O’Keefe with the exclusive right to

Loewen began to sell insurance through Wright & Ferguson Funeral Homes, despite

through the Wright & Ferguson Funeral Home.

contracts between O’Keefe and the Loewen companies and a settlement agreement

made on August 19, 1991 whereby Loewen agreed to sell an insurance company and

1974, when O’Keefe purchased the exclusive right to sell Gulf funeral insurance

home in Jackson. Wright & Ferguson had an association with O’Keefe dating back to

the State, by purchasing the Wright & Ferguson Funeral Home, the largest funeral

The dispute which gave rise to the litigation in Mississippi State Court related to three

34.

financed by an Asian Bank. This was part of an advertising campaign designed to

Chapter Eleven of the United States Bankruptcy Code. An element in that

Loewen extended its Mississippi interests to Jackson, the largest metropolitan area in

asserting that Riemann was really owned by Loewen which was a Canadian company

"Alderwoods, Inc", a United States corporation).

locally owned. O’Keefe published advertisements in the Gulf Coast community,

Subsequently, on January 25, 2002 Respondent filed the motion to dismiss Claimants'

8

NAFTA claims for lack of jurisdiction, based on the reorganization of TLGI under

The Loewen Group International”. O’Keefe challenged Riemann’s claim that it was

employees of Loewen. Despite the change in ownership, Riemann continued to

On December 7, 2001, Claimants filed a joint reply and Respondent filed a response

to the written submissions of Canada and Mexico.

VI. THE CIRCUMSTANCES GIVING RISE TO CLAIMANTS’ CLAIM

29.

28.

7
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investors.

Mississippi anti-trust law. That complaint sought actual damages of $5 million.

measures are taken to give effect to the provisions of the Agreement, including their
observance by State and provincial governments. Claimants also allege that, by
tolerating the misconduct which occurred during the O’Keefe litigation, Respondent

administrative supervision. O’Keefe’s complaint was further amended to include

claims for consequential damages allegedly suffered as a result of administrative

supervision.

39.

Claimants’ case is that the verdict for $500,000,000 and the decisions refusing to

within the meaning of NAFTA, Article 1101.1.

(b)

violated Article 1105;

(4) the excessive verdict and judgment (even apart from the discrimination)

right to “fair and equitable treatment” of foreign investors;

foreign investors, including a duty of “full protection and security” and a

NAFTA which imposes a minimum standard of treatment for investments of

and class-based testimony and counsel comments, violated Article 1105 of

verdict for $260,000,000, by permitting extensive nationality-based, racial

conduct of the voir dire and its irregular reformation of the initial jury

(3) the trial court, by the way in which it conducted the trial, in particular by its

(2) the discrimination tainted the inexplicably large verdict;

investments;

NAFTA which bars discrimination against foreign investors and their

testimony and prejudicial counsel comment, violated Article 1102 of

(1) the trial court, by admitting extensive anti-Canadian and pro-American

Claimants argue that

investors of another Party;

(a)

relating to:

relax the bonding requirements are “measures adopted or maintained by a Party”

41.

does not “own or control” the enterprise at issue.

(5) Raymond Loewen’s Article 1117 claims should be dismissed because he

never objected to such references during the trial; and

racial and class-based references cannot be a “measure” because Loewen

(4) the Mississippi trial court’s alleged failure to protect against the alien-based,

government “measure” within the scope of NAFTA Chapter Eleven;

(3) a private agreement to settle a litigation matter out of court is not a

system;

a matter of law because they were not final acts of the United States judicial

maintained by a Party” and cannot give rise to a breach of Chapter Eleven as

(2) the Mississippi court judgments complained of are not “measures adopted or

within the scope of NAFTA Chapter Eleven;

purely private disputes are not “measures adopted or maintained by a Party”

(1) the claim is not arbitrable because the judgments of domestic courts in

competence and jurisdiction of this Tribunal on the following grounds:

By its Memorial on Competence and Jurisdiction, Respondent objected to the

VIII. THE GROUNDS OF RESPONDENT’S OBJECTION TO COMPETENCE AND
JURISDICTION

“full protection and security” against third-party misconduct.

provide “full protection and security” to investments of foreign investors, including

directly breached Article 1105, which imposes affirmative duties on Respondent to

Article 105, which requires that the Parties to NAFTA shall ensure that all necessary

In May 1992, the Mississippi Insurance Commissioner placed Gulf under

Claimants allege that Respondent is liable for Mississippi’s NAFTA breaches under

which bars the uncompensated appropriation of investments of foreign

40.

right to appeal and the coerced settlement violated Article 1110 of NAFTA,

After the negotiations broke down, O’Keefe filed an amended complaint alleging

(6) the discriminatory conduct, the excessive verdict, the denial of Loewen’s

violated Article 1105; and

(5) the Mississippi courts’ arbitrary application of the bonding requirement

10

breach of the 1991 agreement and fresh claims of common law fraud and violations of

VII. THE NATURE OF CLAIMANT’S CLAIM

38.

37.

companies.

the Mississippi Insurance Commissioner’s records relating to the O’Keefe insurance

9
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45.

44.

43.

42.

the Parties, may be expressed as follows:

The issues of fact which arise for determination, in the light of the cases presented by

Mississippi State Court to be a “measure adopted or maintained by a Party

violations disentitle Claimants from relying upon them?

(2) Did Claimants’ failure to object at the trial to conduct constituting NAFTA

within the scope of NAFTA Chapter Eleven”?

1105 and 1110 or any of them, assuming the verdict and judgment of

the verdict.

(1) Was the conduct of the trial so flawed as to violate NAFTA Articles 1102,

law arise for determination:

Ultimately, so far as the conduct of the trial is concerned, the following questions of

O’Keefe’s antitrust and oppression claims.

flawed decisions taken at trial by Loewen, not NAFTA violations, were the cause of

they did not object to that conduct at the trial. Respondent further contends that

entitled to rely on the conduct constituting the alleged NAFTA violations because

substantive defences to the claim. Respondent argues also that Claimants are not

upon grounds (2), (3) and (4) of its objection to competence and jurisdiction as

exaggerated and that they do not constitute NAFTA violations. Respondent relies

other hand, contends that Claimants’ complaints about the trial are grossly

involved violations of NAFTA Articles 1102, 1105 and 1110. Respondent, on the

emotional damages.

economic damages;

punitive damages;

(2) A separate question is whether there was any legal or evidentiary basis for

(c)

counsel, notably Mr Gary, which was allowed by the trial judge. Claimants contend

that the conduct of the trial, for which Respondent is responsible under NAFTA,

(b)

trial resulted in a grossly excessive verdict, brought about by conduct of O’Keefe’s

for

taken at the trial by Loewen and for an examination of the amounts awarded

excessive verdict. These questions calls for consideration of the decisions

complain tainted the verdict and whether that conduct contributed to an

(1) The next question is whether the conduct of which Claimants, if established,

kind described in (1), (2) and (3) above, or to protect themselves from it?

(6) What steps, if any, did Loewen take at the trial to object to conduct of the

in manifest injustice?

(a)

47.

46.

12

(5) Was the trial flawed by other major irregularities of a kind that could result

Loewen?

(4) Does the conduct of the trial court give rise to an inference of bias against

animus?

(3) Did the trial court allow O’Keefe to engage in class-based

antagonism?

(2) Did the trial court allow O’Keefe to engage in a strategy of racial

Canadian, pro-Mississippi animus?

(1) Did the trial court allow O’Keefe to engage in a strategy of exciting anti-

Mississippi State Court before Judge Graves and a jury. According to Claimants, the

Issues of fact and issues of law arise in connection with the trial of the action in

(a) Issues concerning the Trial

we shall direct our attention in the first instance to the substantive issues.

cover much of the subject matter dealt with by the unresolved grounds of objection,

competence and jurisdiction. As Respondent’s substantive submissions on the merits

Respondent maintains grounds (2) to (4) inclusive of its grounds of objection to

violations of NAFTA for which Respondent is liable.

judgment and orders made by the Mississippi Courts against Loewen amounted to

arguments are designed to elucidate the one substantial question, namely whether the

presentation of the arguments in that form, we emphasise that those particular

particular arguments presented by counsel. Without in any way criticizing the

In stating the issues and in dealing with them, we have addressed the sectional and

IX. THE ISSUES

11
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49.

48.

52.

judgment or decision on the part of Loewen?

(3) Was Loewen’s decision to enter into the settlement agreement a business

was fairly conducted in this respect.

the part of the trial judge in failing to take control of the trial so as to ensure that it

part of O’Keefe’s counsel and witnesses. Respondent is responsible for any failure on

options otherwise available to Loewen to challenge by way of appeal or

otherwise the verdict entered by the trial court?

permitting the jury to be exposed to persistent and flagrant appeals to prejudice on the

As will appear hereafter, Judge Graves failed in his duty to take control of the trial by

Mississippi courts.

(2) Did the refusals to relax the bonding requirement effectively foreclose the

Loewen by virtue of Loewen’s nationality?

institutional or other bias on the part of the Mississippi judiciary against
53.

responsible under NAFTA for the conduct of O’Keefe and its counsel in the

agreement are:

Mississippi litigation, unless responsibility for that conduct can be attributed to the

NAFTA, Respondent is responsible (NAFTA Article 105). Respondent is not

(1) Were the refusals to relax the bonding requirement the result of an

the Mississippi Supreme Court for whose acts, if they constitute a violation of

The issues of fact in relation to the decisions of the Mississippi courts refusing

The claim before the Tribunal relates to the conduct of the Mississippi trial court and

relaxation of the bonding requirement and Loewen’s entry into the settlement

agreement was consequential upon violation of one or more of the NAFTA articles.

entertain what is in substance an appeal from a domestic judgment.

issues in dispute and provides domestic avenues of redress for matters of which

agreement under which Loewen agreed to pay to O’Keefe $175 million. Yet there is

economic duress may, however, be relevant in establishing that entry into the

Tribunal is concerned with domestic law only to the extent that it throws light on the

duress, if soundly based, would lead to a challenge to set aside the settlement

Claimants complain. The Tribunal cannot under the guise of a NAFTA claim

NAFTA and applicable rules of international law. NAFTA Article 1131.1. The

execution on its assets subjected Loewen to economic duress. The claim of economic

no suggestion that Loewen seeks to rescind or set aside that agreement. The claim of

NAFTA. It is for the Tribunal to decide the issues in dispute in accordance with

bonding requirement in a situation in which Loewen was exposed to immediate

decision of a trial court. Claimants also contend that the decisions not to relax the

The claim before the Tribunal is a claim under international law for violations of

violations?

(3) If entry into the settlement agreement was the result of a business decision

to hold Respondent responsible for NAFTA violations at the trial?

(2) Did the refusals satisfy the principle of finality, thereby enabling Claimants

combination with the jury’s verdict?

(1) Did the refusals constitute a violation of the NAFTA articles on its own or in

by Loewen, does that preclude Claimants from relying on NAFTA

of finality, if such a principle is applicable to a claim under NAFTA based on the

14
The principal questions of law which arise in consequence of the refusals to relax the
bonding requirement and the entry into the settlement agreement are:

Claimants assert that the deprivation of the prospect of appeal satisfied the principle

51.

50.

of the prospect of appealing the verdict entered by the trial court. In this respect

argue that the refusal to relax the bonding requirement effectively deprived Loewen

requirement constituted independent violations of NAFTA provisions. Claimants also

bonding requirement itself. Claimants argue that the refusals to relax the bonding

Mississippi courts to relax the requirement. Claimants make no challenge to the

Other issues concern the supersedeas bonding requirement and the refusal of the

(b) Issues concerning the supersedeas bonding requirement

13
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56.

55.

Having read the transcript and having considered the submissions of the parties with

54.

Group is from Canada. He’s not here to-day. Do you think that every person should
be responsible and should step up to the plate and face their own actions? Let me see
a show of hands if you feel that everybody in America should have the responsibility

depends upon the resolution of Respondent’s submissions still to be considered, in

particular the submission that State responsibility arises only when final action is

taken by the State’s judicial system as a whole.

time” in Mississippi and questioned him about foreign and local funeral home
ownership. Jerry O’Keefe, in his evidence, pointed out that Loewen was a foreign
corporation, its “payroll checks come out of Canada” and “their invoices are printed
in Canada”.

Shanghai Bank, an English and Hong Kong bank which was erroneously described by

Jerry O’Keefe in evidence as the “Shanghai Bank”. Indeed, Jerry O’Keefe,

endeavouring to justify an earlier advertising campaign in which O’Keefe had

depicted its business under American and Mississippi flags and Loewen under

evidence of the good character of Jerry O’Keefe, spoke of his (Espy’s) experience in
protecting “the American market” from Canadian wheat farmers who exported low

against the Japanese and the exhortation in the closing address of Mr Gary (lead

counsel for O’Keefe) to the jury to do their duty as Americans and Mississippians.

priced wheat into the American market with which American producers could not

Espy, former United States Secretary of State for Agriculture who, called to give

presenting the case in this way was linked to Jerry O’Keefe’s fighting for his country

“Shanghai Bank” and Loewen but he did not know that. O’Keefe’s strategy of

An extreme example of appeals to anti-Canadian prejudice was evidence given by Mr

Loewen, repeatedly referred to his Canadian nationality, noted that he had not “spent

being based on the fact that Loewen was partly financed by the Hong Kong and

Canadian and Japanese flags, stated that the Japanese may well control both the

O’Keefe’s witnesses. By way of contrast Mr Gary, in cross-examination of Raymond

O’Keefe witnesses said that Loewen was financed by Asian money, these statements

nationality of Loewen (“Ray Loewen and his group from Canada”). Likewise,

60.

Mississippi antecedents and Loewen’s “descent on the State of Mississippi”.

interests, was the victim of a ruthless foreign (Canadian) corporate predator. There

Emphasis was constantly given to the Mississippi antecedents and connections of

to award massive damages. O’Keefe’s counsel drew a contrast between O’Keefe’s

were many references on the part of O’Keefe’s counsel and witnesses to the Canadian

O’Keefe’s counsel urged the jury to exercise “the power of the people of Mississippi”

O’Keefe’s case at trial was conducted from beginning to end on the basis that Jerry

would be willing to award heavy damages. Once again, in their opening statements,

O’Keefe, a war hero and “fighter for his country”, who epitomised local business

59.

materials in the minds of the jury set the tone for the trial when it actually began.

case must be rejected.

In the voir dire O’Keefe’s counsel sought an assurance from potential jurors that they

counsel for Claimants of the opportunity to implant inflammatory and prejudicial

(a) O’Keefe’s nationality strategy

conspicuously out of line with practice in Mississippi State courts, the skilful use by

In the succeeding paragraphs we set out the reasons for the conclusion stated in para.

54 above as well as the reasons why we conclude that, in other respects, Claimants’

58.

“The Loewen Group, Ray Loewen, Ray Loewen is not here to-day. The Loewen

international law. Whether this conclusion results in a violation of Article 1105

to do that”. Whilst the conduct of the voir dire may not in itself have been

“to represent one of your own, Jerry O’Keefe and his family”. Mr Gary also stated

justice amounting to a manifest injustice as that expression is understood in

Several additional examples will serve to illustrate this strategy. In the voir dire and
opening statements, Mr Gary stated that he had “teamed up” with Mississippi lawyers

57.

interests as against the wealthy and powerful foreign competitor.

This strategy was calculated to appeal to the jury’s sympathy for local home-town

16

conduct of the trial by the trial judge was so flawed that it constituted a miscarriage of

respect to the conduct of the trial, we have reached the firm conclusion that the

THE TRIAL

X.

15
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62.

61.

63.

way to make it clear that they had no quarrel with Mr John Wright and David
Riemann who were Mississippians, notwithstanding that Wright and Ferguson was a
defendant in the action, Mr Wright was a director of LGII and the Riemanns held

By way of contrast, Mr Gary characterized Loewen’s case as “Excuse me, I’m from

Canada”. Indeed, Mr Gary commenced his closing address by emphasizing

nationalism:

Mississippi” (Transcript at 5588). Mr Gary continued on a similar theme when he

funeral home and “no sooner than they got it, they jacked up the prices down here in

Loewen to the Canadian wheat farmers. Loewen would “come in” and purchase a

evidence given by Mr Espy about the Canadian wheat farmers. Mr Gary likened

sweeping through …” (Transcript at 5548). Mr Gary even repeated the prejudicial

Loewen as a foreign invader who “came to town like gang busters. Ray came

(Transcript at 5576,5578, 5589, 5591). On the other hand, Mr Gary characterized

Mr Gary reminded the jury that many of O’Keefe’s witnesses were Mississippians

“ [O’Keefe] fought and some died for the laws of this nation, and they’re
[Loewen] going to put him down for being American” (Transcript at
5588).

Mr Gary returned to the same theme at the end of his closing address:

“they [Loewen] didn’t know that this man didn’t come home just as an ace
who fought for his country – he’s a fighter … He’ll stand up for America
and he has” (Transcript at 5544).

Mr Gary said

“fought for and some died for” (Transcript at 5540-41).

He described the American jury system as one that O’Keefe

65.

local interests. In conformity with this strategy, O’Keefe’s counsel went out of their

asserting that he was motivated by “pride in America” and “love for your country”.

64.

were an element in a strategy calculated to appeal to the jury’s sentiment in favour of

O’Keefe’s struggle against Loewen with his war-time exploits against the Japanese,

a prominent African-American lawyer, Mr Gary for O’Keefe, Mr Sinkfield for

legal teams prominent African-American lawyers. The lead counsel on each side was

ingratiate themselves with the African-American jurors. Both parties added to their

Claimants’ case must be seen in a context in which both parties were endeavoring to

people alike whereas Loewen did business with white people. This aspect of

on the efforts of O’Keefe to suggest that O’Keefe did business with black and white

Claimants’ case that O’Keefe engaged in a strategy of racial politics is largely based

(b) O’Keefe’s racial politics strategy

Loewen’s plan based on the advertising campaign.

pursuit by O’Keefe of the nationality strategy went far beyond a response to

to the advertising campaign in their opening statements. In any event, the persistent

embarked on their nationality strategy before Loewen’s counsel made any reference

O’Keefe’s counsel in the voir dire and in their opening statement had already

O’Keefe’s advertising campaign. But the answer to Respondent’s argument is that

pursued that plan. It misfired. The jury appears not to have been concerned by

business away from Riemann Holdings. Respondent is correct in saying that Loewen

who had engaged in an anti-foreigner advertising campaign” with a view to taking

was caused by Loewen’s plan to portray O’Keefe as “a biased and unfair competitor

Respondent also argues that the introduction of evidence with an anti-Canadian basis

10% of the share capital of the Riemann companies.

disputed events. This argument is without substance. The references to nationality

Canadian origins reached a peak in Mr Gary’s closing address. He likened Jerry

“[Y]our service on this case is higher than any honor that a citizen of this
country can have, short of going to war and dying for your country.”
(Transcript at 5539).

were made in a context in which O’Keefe was seeking to identify the location of

18

The strategy of emphasizing O’Keefe’s American nationality as against Loewen’s

Respondent argues that the vast majority of references to nationality during the trial

Mississippians.

thrusting prejudicial comment on to the cross-examiner was not confined to Mr Espy.

It was a feature of Jerry O’Keefe’s answers in cross-examination.

urged the jury to award substantial damages in doing their duty as Americans and

compete and later, having secured a market, then jacked up the price. The tactic of

17
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68.

67.

66.

Gary said:

incited the jury to put a stop to Loewen’s activities. Speaking of Jerry O’Keefe, Mr

this contrast. These references culminated in Mr Gary’s closing address in which he

businessman. There were a number of references by O’Keefe’s counsel emphasizing

wealthy foreign corporation and contrasted Jerry O’Keefe as a small, local, family

Claimants further complain that Mr Gary repeatedly portrayed Loewen as a large,

(c) O’Keefe’s appeal to class-based prejudice

markets.

In any event, the O’Keefe racial politics strategy went well beyond defining relevant

case was that O’Keefe and Loewen competed only in predominantly white markets.

American funeral homes with which they did not compete. Yet O’Keefe’s anti-trust

comparison included white funeral homes owed by Loewen and excluded African-

Loewen’s market power, it was necessary to establish that the relevant markets for

relevant to the O’Keefe anti-trust case. Respondent argues that, in order to define

Respondent seeks to justify O’Keefe’s racial politics strategy by arguing that it was

who were members of the Convention.

was racially exploiting the National Baptist Convention and the many black people

development of the black community. O’Keefe countered by claiming that Loewen

Convention in order to show that Loewen was contributing to the economic

black community. Loewen called evidence of its contract with the National Baptist

Loewen sought to counter this strategy by showing that it also did business with the

rear” in that contest.

acknowledged that Loewen did not start this strategy and “was going to bring up the

on”. In allowing an O’Keefe witness to give racially based evidence, Judge Graves

Significantly, Judge Graves remarked “and I know that the jury knows what’s going

reached, Judge Graves observed that “the race card has already been played”.

were African-American lawyers. After the midway point of the trial had been

American members of the Mississippi state legislature. Two other O’Keefe lawyers

Loewen. Two of the remaining four Loewen lawyers were well-known African-

19

70.

69.

the jury to discriminate against Loewen as an outsider.

as Loewen received is no answer to a claim that the O’Keefe case as presented invited

state, say New York, would or might receive the same treatment in a Mississippi court

was simply to identify Loewen as an outsider. The fact that an investor from another

who had fought for his country in World War II. Describing ‘Loewen’ as a Canadian

foreign multi-national corporation seeking to crush the small independent competitor

local party against an outsider. To that appeal was added the element of the powerful

was presented by counsel against an appeal to home-town sentiment, favouring the

from the voir dire to counsel’s closing address, it can be seen that the O’Keefe case

race and class-based strategies. When the trial is viewed as a whole right through

It is artificial to split the O’Keefe strategy into three segments of nationality-based,

Graves to the jury.

O’Keefe’s oppression claim which, as will appear, was not submitted by Judge

rhetoric of O’Keefe’s counsel went well beyond any legitimate exercise in ventilating

Loewen exploited “its unequal financial means to oppress the Plaintiffs”. The

Respondent seeks to justify these tactics on the basis that O’Keefe complained that

“He doesn’t have the money that they have nor the power, but he has heart
and character, and he refused to let them shoot him down.”
“You know your job as jurors gives you a lot of power … You have the
power to bring major corporations to their knees when they are wrong.
You can see wrong, make it right. Suffering and stop it.”
“Ray comes down here, he’s got his yacht up there, he can go to cocktail
parties and all that, but do you know how he’s financing that? By 80 and
90 year old people who go to get to a funeral, who go to pay their life
savings, goes into this here, and it doesn’t mean anything to him. Now,
they’ve got to be stopped … Do it, stop them so in years to come anybody
should mention your service for some 50 odd days on this trial, you can
say ‘Yes, I was there’, and you can talk proud about it.”
“1 billion dollars, ladies and gentlemen of the jury. You’ve got to put
your foot down, and you may never get this chance again. And you’re not
just helping the people of Mississippi but you’re helping poor people,
grieving families everywhere. I urge you to put your foot down. Don’t let
them get away with it. Thank you, and may God bless you all.”

20
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74.

73.

72.

71.

by Claimants.

matters is a matter that calls for consideration in the light of the claims now pursued

unable to point to any such objection. The silence of Loewen’s counsel on these

foment prejudice on the grounds of nationality, race or class. Claimants have been

any objections to evidence or comments on the ground that they were calculated to

A reading of the transcript reveals that Loewen’s counsel at the trial did not make

trial judge was aware of the problem and should have taken action himself.

sufficiently brought their objections to the attention of the trial judge and whether the

inadmissible evidence was given. The question is whether Loewen’s counsel

would object on every occasion when objectionable comment was made or

they are relying on technicalities. So it is not to be expected that Loewen’s counsel

continuously objecting, that they are seeking to suppress relevant evidence or that

In a jury trial, however, counsel are naturally reluctant to create the impression, by

reference to Canadian wheat farmers was an example.

deleted from the record on the ground that they were non-responsive. Mr Espy’s

there were occasions when they might have moved to have witness’ comments

comments or evidence on these matters when they could have done so. Likewise,

The transcript discloses many occasions when Loewen’s counsel did not object to

conduct of the Mississippi courts.

counsel and witnesses. Respondent is only responsible in international law for the

take steps (which he should have taken) to prevent the alleged conduct of O’Keefe’s

succeed in their claim, they must establish that the trial judge permitted or failed to

part of the trial judge in failing to intervene of his own motion. For Claimants to

Loewen’s counsel did not object, then, so the argument runs, there was no error on the

responsibility for allowing O’Keefe to engage in these strategies and appeals. If

point of this argument is to avoid attributing to the trial judge any part of the

O’Keefe’s nationality and racial politics strategy and appeals to class prejudice. The

Respondent also argues that Loewen’s counsel were at fault in failing to object to

XI. LOEWEN’S FAILURE TO OBJECT TO O’KEEFE’S PREJUDICIAL
CONDUCT AT THE TRIAL AND ITS CONSEQUENCES

21

appropriate jury instruction would be the best answer to the difficulty.

which Loewen enjoyed over O’Keefe in both wealth and power. So the giving of an

Further, the making of an objection would only serve to highlight the advantage

jury is that Loewen’s counsel regarded the problem as inherent in the litigation.

The probable explanation for the absence of objection to class-based appeals to the

objections to O’Keefe’s conduct would appear inconsistent and hypocritical.

with the predominantly African-American jury, considered that the making of

well be that Loewen’s counsel, conscious of their own efforts to ingratiate themselves

With respect to the issue of race, the explanation for the absence of any objection may

prejudice to Loewen in the eyes of the jury.

them to make the judgment that objections would be rejected and would result in

objections during the voir dire, reinforced by similar responses during the trial, led

It may well be that the trial judge’s unfavourable, dismissive, abrupt responses to their

risk of local favouritism. They explored that risk with potential jurors in the voir dire.

matter to which we shall come shortly. Loewen’s counsel were certainly aware of the

happened, Judge Graves did not give the jury the instruction sought by Loewen, a

campaign and rely on an instruction to the jury eliminating local favouritism. As it

handling the problem was to nail O’Keefe with his unfair and misleading advertising

reflecting local favouritism was inherent in the litigation and that the best way of

objection is obscure. Loewen’s counsel may have considered that the risk of a verdict

With respect to O’Keefe’s nationality strategy, the explanation for the absence of

78.

Judge Graves.

damages, including the emotional distress claim. This motion was also dismissed by

dismissed this motion. Loewen also moved pre-trial to exclude evidence of special

generated at the trial many of the appeals to prejudice. Judge Graves peremptorily

and oppression claims on the ground that they were frivolous. These claims

In pre-trial proceedings, Loewen moved to dismiss the anti-trust, unfair competition

XII. STEPS TAKEN BY LOEWEN TO PROTECT ITS POSITION

77.

76.

75.
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82.

81.

80.

79.

“You should not be influenced by bias, sympathy or prejudice.”

The warning was in these terms:

in general, which made no reference to nationality-based or racial bias in particular.

counsel’s argument. Included in “C-1” was a short one-sentence warning against bias

addresses such general topics as the role of the jury, the court, the evidence and

his instructions to the jury with instruction “C-1”, which is given in every case and

refused on the basis that it duplicated standard instruction “C-1”. Judge Graves began

swayed by bias, prejudice, favour or other improper motive. This instruction was

Loewen’s counsel. The proposed instruction told the jury that they were not to be

Judge Graves, at the conclusion of the trial, rejected a jury instruction proposed by

military service.

picture of all the members of the O’Keefe family and pictures of Jerry O’Keefe’s

trial judge overruled objections to the placing before the jury panel an enlarged

mistrial based on the character evidence. And, prior to the opening statements, the

from the jury. At the end of the trial, Judge Graves dismissed two motions for

counsel stated that the purpose of such evidence was to attract “sympathy and favor”

Loewen’s counsel that character evidence would be admitted generally. Loewen

On the first day of the trial, Judge Graves ruled in response to two objections by

that question was overruled.

85.

created by the way in which O’Keefe’s case had been presented.

was, in the light of the circumstances of this case, inadequate to counter the prejudice

that the proposed instruction went far beyond the one-sentence warning in C-1 which

warning. This objection was summarily upheld by Judge Graves, notwithstanding

O’Keefe’s counsel objected to this instruction as “cumulative” of the one-sentence

The Loewen Group, Inc. is a corporation organized and having its
principal place of business in Vancouver, British Columbia, Canada.
Loewen Group International, Inc. is a corporation having its principal
place of business in Covington, Kentucky, just across the Ohio River from
Cincinnati. These parties are entitled to the same fair trial at your hands as
are other parties who are residents of Mississippi such as the O’Keefes and
the eight separate O’Keefe corporations that are Plaintiffs in this case. All
persons and parties stand equal before the law and are to be dealt with as
equals in this court of justice.”

This case should be considered and decided by you as a matter between
parties of equal standing in the community, between persons or businesses
of equal standing and holding the same or similar stations in life. A
corporation or other business entity is entitled to the same fair trial at your
hands as a private individual.

In deciding the issues presented in this case, you must not be swayed by
bias or prejudice or favor or any other improper motive. The parties, the
court and the public expect that you will carefully and impartially consider
all of the evidence in the case, follow the law as stated by the court, and
reach a just verdict based on these two things alone, regardless of the
consequences.

“The law is a respecter of no persons. All are equal in the eyes of the law
without regard to race, ethnicity, national origin, wealth or social status.

A2231-32):

Loewen and his group and render a verdict for over $600 million?” An objection to

nationality-based, racial and class bias. The proposed instruction provided (App. at

asked whether potential jurors would be willing “to render a verdict against Ray

Later Loewen’s counsel submitted a specific instruction to address the risk of

Loewen and his group from Canada”. The objection was overruled. Mr Gary then

the jury panel in relation to their treatment of Loewen which he had described as “Ray
84.

was clear that Claimant’s counsel was seeking an expanded direction to fit the

on prejudicial conduct and evidence.

In the voir dire, Loewen’s counsel objected to Mr Gary seeking commitments from

acknowledged that there was nothing wrong with the Judge’s proposed direction, it

filing of these motions preserved Loewen’s position in so far as their claim is based

particular circumstances of the case.

topic. Although Judge Graves summarily rejected this objection when counsel

When Judge Graves asked if there were any objections to the instructions (including

arguments of counsel based on these claims. It does not follow, however, that the

83.

C-1) which he had prepared, Loewen counsel sought a more elaborate direction on the

Claimants now submit that the denial of the two motions effectively preserved the

24

issues that prejudicial error was committed at trial by allowing evidence and

23
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des Cours” (1978) at p 282), Claimants’ grounds were sufficiently raised at trial.

Jiménez de Aréchaga, “International Law in the Past Third of a Century”159 “Recueil

grounds, which were not previously raised before the municipal courts” (Judge

90.

89.

88.

jurors that there was a claim for punitive damages. O’Keefe’s counsel asked the

In the jury voir dire, however, O’Keefe’s counsel informed the panel of potential

give the jury any instructions about punitive damages.

argument on punitive damages in the first stage of the trial. Nor did Judge Graves

and compensatory damages issues. The parties did not adduce evidence or present

In conformity with this provision, Judge Graves instructed the jury only on liability

65(b-c).

consider liability and punitive damages at the same time. Miss. Code Ann. §11-1-

stage, the jury considers whether to award punitive damages. The jury cannot

the first stage, the jury determines liability and compensatory damages; at the second

In punitive damages cases, Mississippi law requires a bifurcated trial procedure. At

93.

$

300,000,000

18,200,000

18,200,000

36,400,000

54,600,000

54,600,000

punitive damages.

individual amounts or in the total amount of the verdict as between compensatory and

verdict brought in by the jury) not $300,000,000. There was no allocation in the

The individual amounts listed in the previous paragraph total $260,000,000 (the

Common law fraud

State anti-monopoly law breaches

(1991 Agreement)
Wilful and malicious breach of the 1991 Agreement
Tortious (wilful and intentional) breach of the
1991 Agreement
Breach of an implied covenant of good faith and
Fair dealing in the 1991 Agreement

15,600,000

23,400,000

7,800,000

31,200,000

(Wright and Ferguson contracts)
Breach of three of the Wright and Ferguson contracts
Tortious interference with one or more of the three
Wright and Ferguson contracts
Tortious (wilful, intentional) breach of a Wright and
Ferguson contract
Breach of implied covenants of good faith and
Fair dealing in a Wright and Ferguson contract

process and to the grounds on which it now complains. Although “a State cannot

base the charges made before an international court or tribunal … on objections or

This amount was said to be made up as follows (App. at A651-658):

objections to those tactics and that Loewen waived its objections to the lack of due

suggest that Loewen’s counsel by their conduct made an election not to pursue their

On November 1, 1995, the jury returned a verdict for O’Keefe of $260,000,000.

if they found for O’Keefe on liability.

from the tactics employed by O’Keefe and its counsel. It defies common sense to

understand that they were to award both compensatory and punitive damages together

on the part of the trial judge to afford the due process due to Loewen in protecting it

The matters mentioned in paras. 89 and 90 may well have induced the jury to

no instruction to the jury in response to the objection.

the conduct of the trial constituted a violation of NAFTA. There was a gross failure

counsel amounted to a waiver of the grounds on which Claimants now contend that

Judge Graves, we do not consider that failures to object on the part of Loewen’s

92.

jury was overruled. In the early stages of the trial, O’Keefe’s counsel made reference

would be served by objecting.

91.

counsel’s objection that this question amounted to seeking a commitment from the

instruction that had been sought, they may well have concluded that no purpose

Having regard to the history of the trial, and the way in which it was conducted by

million damages if the plaintiffs’ case was proved according to law. Loewen’s

to the claim for punitive damages. Loewen’s counsel objected but the trial judge gave

panel whether they would have any hesitation in awarding a verdict for over $600

Loewen’s counsel did not object to the prejudicial and extravagant appeals in Mr

26

Gary’s closing address to the jury. In the light of the trial judge’s refusal of the jury

XIII. THE REFORM OF THE INITIAL JURY VERDICT

87.

86.

25
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98.

97.

99.

when they charge grieving families in Corinth, Mississippi”(Transcript at 5796).

damages remains a complete mystery. The way in which the verdict was constructed,

address concluded with the exhortation:

it covered punitive damages. Judge Graves denied the motion without discussion

interpreted the rejection of this award as an indication that it was inadequate.

accept the award of $160,000,000 punitive damages. The jury may well have

jury that he accepted the verdict of $100,000,000 compensatory damages but did not

reflected in filings with the US Securities and Exchange Commission was between

On the other hand Loewen presented expert evidence that its entire net worth, as

at 5762).

“future value” of Loewen’s contract with the National Baptist Convention (Transcript

explained the difference by saying that the market had failed to take into account the

capitalization, based on the current value of its shares, was less than $1.8 billion. He

net worth of Loewen was almost $3.2 billion, though he conceded that its market

place on November 2, 1995. Bernard Pettingill, an O’Keefe witness, testified that the

Judge Graves then directed that the trial enter the punitive damages stage. It took

103. On November 20, 1995, Judge Graves denied Loewen’s post trial motions.

award was excessive.

and prejudice against Loewen and on the ground that each element in the damage’s

remittitur (App. at A660) on the ground that the jury’s verdict exhibited bias, passion

another motion for judgment notwithstanding the verdict, or for a new trial, or for

bias and excessiveness (App. at A1196). On November 15, 1995, Loewen filed

102. On that day Loewen filed a motion to reduce the punitive damages on the grounds of

1995, judgment for a total verdict of $500,000,000 was entered.

101. The jury returned a verdict for $400,000,000 punitive damages. On November 6,

“1 billion dollars, 1 billion dollars … You’ve got to put your foot down,
and you may not ever get this chance again. And you’re not just helping
people of Mississippi, but you’re helping … families
everywhere.”(Transcript at 5809).

homes for burial. Again this assertion was unsupported by evidence. The closing

contending that the verdict was biased, excessive and procedurally defective because

(Transcript at 5739). Judge Graves purported to reform the verdict. He informed the

“just selling vaults” because Loewen would not admit black people to Loewen funeral

unsupported by evidence. He further asserted that this profit would be made from

make “over $7.9 billion” off the National Baptist Convention Contract, an assertion

Immediately after announcement of the verdict, Loewen moved for a mistrial,

damages.

a failure adequately to instruct the jury to limit their initial award to compensatory

100. As he had done in his earlier closing address, Mr Gary asserted that Loewen would

(Transcript at 5794-5795). Mr Gary claimed that Loewen officials were “smiling

including, as it did, compensatory and punitive damages, demonstrates that there was

O’Keefe … and to the consumers of this stage, and he can deal with it in this fashion”

How, in the light of the way the amount of $260,000,000 was calculated, the verdict

ultimate arrogance for him to think that he can do what he’s doing to people like Jerry

here to-day. He’s not here and I think that’s the ultimate arrogance … That’s the

28

was divided into $100,000,000 compensatory damages and $160,000,000 punitive

A659).

compromise” between a low of $100,000,000 and a high of $300,000,000 (App. at

In his closing address, Mr Gary returned to his earlier themes: “Ray Loewen is not

approximately $1.7 billion (Transcript at 5777).

punitive damages of $160 million, and that the $260,000,000 was a “negotiated

$600 and $700 million (Transcript at 5771-5772) and that its market value was

A note written by the jury foreman to Judge Graves, after the verdict was announced,

stated that the $260 million covered both compensatory damages of $100 million and

XIV. THE PUNITIVE DAMAGES HEARING AND VERDICT

96.

95.

94.

27
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the jury initially awarded $145,600,000 damages for the claims on the 1991
agreement. The amount of $30 to $35 million sought by Mr Gary included $20
million in lost “future revenue” from the Family Care Company (Transcript at 48484864), $6 million in lost “future revenue” from Riemann Trust Funds (Transcript at
1400-1401) and $4.5 million in lost “future revenue” from the Family Care Trust
Rollover (Transcript at 2366, 5566-5568). Under Mississippi law, lost future profits
are recoverable as damages but lost future revenue is not recoverable (Fred’s Stores

jury was then to confine itself to issues of liability and compensatory damages,

indicates that the jury was minded to award punitive damages against Loewen without

instructions from the trial judge and without evidence to support the amount of an

award. Further, the initial award of damages included amounts for anti-trust

oppression breaches and the fraud claim, although Mr Gary, in his closing address,

had not asked for damages on those claims. The award of $100,000,000

compensatory damages was very close to the total amount of $105,852,000 which

agreement was enforceable, claims for breaches of the Wright and Ferguson contracts
could not be maintained.

(Transcript at 5711-5712). The total amount initially awarded in respect of the

various claims made in relation to these contracts, $78,000,000, allowing for what

nature of the claim. It was not, as Claimants seem to suggest, confined to a claim
based on loss sustained as a result of impermissible pricing below cost. The O’Keefe

O’Keefe and his son (App. at A202). This amount was mentioned by O’Keefe’s

111. Claimants’ challenge to the award on the anti-trust claims appears to misconceive the

the other claims made in respect of the 1991 agreement is by no means apparent.

Why the fraud claim would result in damages additional to the damages awarded on

claim involved alleged misstatements about the 1991 agreement and its performance.

excessive. As already noted, Mr Gary did not ask for these damages. The only fraud

Supplemental Complaint” sought $625,000 only in emotional damages for Jerry

distress and the remainder in economic damages, yet in the O’Keefe “Amended and

for the claims based on the 1991 agreement, made up of $74,500,000 for emotional

be grossly excessive. In his closing address, Mr Gary sought a total of $104,852,000

107. Likewise, the damages awarded in relation to the 1991 settlement agreement appear to

conclusion that there was a multiplication of damages on claims which overlapped.

relationship to the apparent value of the contracts. It is difficult to avoid the

110. Again, Claimants had a strong ground for claiming that the fraud damages were

included claims for breach of the Wright and Ferguson contracts. If the 1991

was at that stage of the case an impermissible punitive component, bore no

of the then existing litigation between O’Keefe and Loewen. The pending lawsuit

(Transcript at 2367), which was the amount sought from the jury by Mr Gary

agreement is an obvious problem. That agreement extinguished all claims arising out

109. The duplication of awards on the Wright and Ferguson contracts and the 1991

value placed on those contracts in evidence by the O’Keefe witness, $980,000

106. The award on the breach of the Wright and Ferguson contracts greatly exceeds the

calculated by reference to the contract and tort claims.

of Mississippi v M & H Drugs Inc. 725 So. 2d 902, 914-915 (1998)).

1991 agreement. Yet, allowing for an impermissible element of punitive damages,

The initial award of punitive damages, despite the trial judge’s instruction that the

was the amount sought by Mr Gary from the jury for all claims, though it was

million in economic damages (Transcript at 5713-5715), resulting from breach of the

108. Mr Gary sought from the jury, at least by implication, an amount of $30 to $35

relating to the son.

treatment, medication, physical manifestation of distress and no evidence whatsoever

and stress. There was no expert evidence, no evidence of medical or psychiatric

by Jerry O’Keefe and his daughter Susan. They spoke of his sleepless nights, worry

counsel in the opening statement. The only evidence of emotional distress was given

30

to invite the inference that the jury was swayed by prejudice, passion or sympathy.

compensatory and punitive, were excessive, and that the amounts were so inflated as

105. Claimants had a very strong case for arguing that the damages awarded, both

Mississippi.

104. The total damages award of $500 million was by far the largest ever awarded in

XV. THE CLAIM THAT THE $500 MILLION VERDICT WAS EXCESSIVE
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overcharging of grief-stricken consumers of funeral services”. Granted that a

dispute but by reference to Loewen’s “monopolization of funeral home markets and

seeks to justify the award of $500 million not by reference to the substance of the

dollars. $6 million to $8 million I’d say was right …” (App. at A3079). Respondent

approximately $4 million. The jury foreman said “May be O’Keefe lost $1 million

approximately $2.5 million for a Loewen funeral insurance company valued at

contracts valued at $980,000 and an exchange of two funeral homes worth

disproportionate to the damage suffered by O’Keefe. The dispute involved three

113. The total award (even the award of compensatory damages) appears to be grossly

immaterial.

claim. That O’Keefe pleaded “oppression” as a separate count is therefore

was submitted by Judge Graves to the jury and no verdict was rendered on such a

112. There is no occasion to deal with the so-called “oppression” claim. No such claim

there was no legal basis for the anti-trust claim appears to be without substance.

testimony was not challenged in cross-examination. So Claimants’ argument that

O’Keefe from the largest Mississippi market – Jackson. (Transcript at 1867). This

dominate markets (Transcript at 1845-1846) and Loewen’s success in excluding

(Transcript at 1837-1840), its tendency to cluster its purchases of funeral homes to

markets, its persistent practice in raising prices, particularly in dominated markets

monopolistic practices. He described Loewen’s domination of various Mississippi

credible expert Mr Dale Espich whose testimony dealt in detail with Loewen’s

substantiate the monopolization claims. That evidence included the testimony of a

Mississippi anti-monopoly laws. And evidence was presented at the trial to

that O’Keefe’s allegations were more than sufficient to state a claim for a violation of

32

letters to Loewen complaining about the business methods of Loewen.

evident breach of contract (Transcript at 1217-1223). The Riemann brothers wrote

given misleading information or in which material information was withheld in

1228,1240). The same witness described communications in which O’Keefe was

policy of constant and aggressive price increases for funeral services (Transcript at

which was very critical of Loewen’s business practices. One of them testified to a

unwise. Further, four individuals who had been employed by Loewen gave evidence

decisions taken by Loewen’s counsel, viewed with the advantage of hindsight, were

damages stage of the trial. There is much to be said for the view that a number of

Loewen’s counsel during the course of the trial, particularly in relation to the punitive

Landsmann who has pointed to a number of strategical or tactical decisions taken by

116. Respondent’s argument on this point is based on the Opinion of Professor Stephan

bias, prejudice, passion or sympathy.

themselves. The magnitude of the verdict suggests that the verdict was influenced by

part in the verdict, even if there was an absence of actual bias on the part of the jurors

sentiment, racial or class-based prejudice. These influences may well have played a

interviews as establishing that the verdict was uninfluenced by appeals to local

trial interviews with the jurors, including the foreman. We do not regard these

to impute anti-Canadian bias to the jury. This argument is based very largely on post-

said that because the foreman of the jury was formerly a Canadian, it would be wrong

to prejudice and local favouritism but by Loewen’s flawed trial strategy. First, it is

115. Respondent argues that the excessive verdict was not caused by inadmissible appeals

XVI. RESPONDENT’S CASE THAT EXCESSIVE VERDICT WAS CAUSED BY
LOEWEN’S FLAWED TRIAL STRATEGY

were excessive.

of a broader practice of destroying or excluding smaller competitors by unfair means.

There is expert evidence before us in the form of a declaration by Mr Jack Dunbar

prospects of successfully appealing the damages awarded on the ground that they

competition. It was also O’Keefe’s case that Loewen’s treatment of O’Keefe was part

funeral home markets, thereby enabling Loewen to raise prices without fear of

114. Notwithstanding the viability of the anti-trust claim, Claimants had very strong

very strong grounds for arguing that verdict of $500,000,000 was excessive.

monopoly power. It was O’Keefe’s case that Loewen violated the anti-monopoly

laws by manipulating the 1991 agreement in bad faith in order to drive O’Keefe out of

substantial award of damages on this claim might well be justified, Claimants had

case was mainly based on the unfair means by which Loewen attempted to attain its
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applying the provisions of a treaty and of international law is even more constrained

invoked to sustain the results of less than perfect trials. Clearly, an arbitral tribunal

invited error, and waiver of the right to object to prejudicial conduct are commonly

recognized that “perfect trials” are not to be expected. Doctrines of harmless error,

courts in the United States, and indeed, in most countries in the world, have

judge will not be able to entirely preclude appeals to the jury’s passions. Appellate

of adversarial behavior, mistakes and errors will occur; even the most even-handed

120. The trial before Judge Graves lasted some 50 days. During such a protracted period

afford Loewen the process that was due.

Mr Gary, were impermissible. By any standard of evaluation, the trial judge failed to

disgrace. By any standard of review, the tactics of O’Keefe’s lawyers, particularly

119. By any standard of measurement, the trial involving O’Keefe and Loewen was a

XVII. EVALUATION OF THE TRIAL

constructed by the judge and the jury. As has previously been detailed, the jury

part or eliminate the influence it was calculated to have on the jury.

State, to provide a fair trial of a case to which a foreign investor is a party. It is the

responsibility of the State under international law and, consequently, of the courts of a

123. In reaching the conclusion stated in the previous paragraph, we take it to be the

repeat this is only one instance of many.

by the jury and countenanced by the judge were the antithesis of due process. But we

results compounded the excessiveness of the original verdict. The methods employed

interpreted Judge Graves’ procedure as an invitation to increase the verdict or not, the

total verdict of $500,000,000 the largest in Mississippi history. Whether the jury

back with the much enhanced punitive damages award of $400,000,000, making the

hearing of evidence on the punitive damages question. The jury subsequently came

compensatory damages portion of the verdict, but conducted a further, and minimal,

damages (which had not occurred), the judge accepted the $100,000,000

$160,000,000. Since Mississippi law required a separate prove up of punitive

included compensatory damages of $100,000,000 and punitive damages of

originally came in with a verdict of $260,000,000, which the foreman indicated

need be cited, it would be the manner in which the large and excessive verdict was

122. If a single instance of the unfair treatment that was accorded Loewen at the trial level

conduct. But these matters do not erase the prejudicial conduct at trial on O’Keefe’s

the O’Keefe case against Loewen and highlighted Loewen’s predatory and aggressive

118. The matters referred to in the two preceding paragraphs unquestionably strengthened

States pledged in Article 1105 of NAFTA. This question is addressed in paras. 124137.

“fair and equitable treatment and full protection and security” that the Contracting

damages stage of the trial.

trial, and its resultant verdict, satisfied minimum standards of international law, or the

particular instruction which it sought as to bias. The question is whether the whole

counsel’s statements about the net worth of Loewen during the punitive

(4) the contradiction by Loewen witnesses and by documents of Loewen’s

examination, a matter commented upon by Judge Graves; and

which arose at the trial such as the question whether Loewen was entitled to the

were the most egregious. We need not resolve the domestic procedural disputes

(3) frequent claims of memory failure by Raymond Loewen in direct and cross-

doctrines mentioned above precluded the tribunal from relying on specific flaws that

sequestration order with respect to his pre-trial preparation;

inadequacy previously referred to. Instead it argued that some of the appellate

121. Respondent obviously could not defend some of the lawyer conduct and trial judge

cannot be countenanced.

those limitations are applied most rigorously, the trial and its $500,000,000 verdict

to avoid nitpicking a trial record and the rulings of a trial judge. Even when all of

34

was revealed that Loewen’s counsel had not complied with the court’s

(2) the striking by the Court of the testimony of a Loewen witness, Ellis, after it

allegations;

mentioned) which appear to support a number of significant O’Keefe

(1) the belated disclosure and production of the Riemann letters (already

O’Keefe charges against Loewen. They were:

117. Professor Landsmann points also to four matters which would have strengthened the
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of aliens.

closing argument was pervaded with inflammatory comment and personal opinion of

at the oral hearing. The oral argument presented by Mr Cowper QC on behalf of
Claimants was consistent with the Commission’s interpretation of Article 1105(1).

Condominium Association 963 F 2d 534 539, 540; Koufakis v Carvel 425 F 2d 892,

900).

Likewise, a breach of Article 1105(1) is not established by a breach of another
provision of NAFTA. To the extent, if at all, that NAFTA Tribunals in Metalclad

controversy.

Myers, Inc. v Government of Canada (Nov 13, 2000) and Pope & Talbot, Inc. v

Corp v United Mexican States ICSID Case No. ARB(AF)/97/1 (Aug 30, 2000), S.D.

obligations only to the extent that they are recognized by customary international law.

“international law” and the effect of the inclusory clause has been the subject of

and “full protection and security” are not free-standing obligations. They constitute

128. The effect of the Commission’s interpretation is that “fair and equitable treatment”

treatment of Loewen by the Mississippi courts violated that minimum standard.

of treatment to be afforded to investments of an investor of another Party, the

customary international law standard of treatment of aliens as the minimum standard

The precise content of this provision, particularly the meaning of the reference to

“1.
Each party shall accord to investments of investors of another party
treatment in accordance with international law, including fair and
equitable treatment and full protection and security.”

124. Article 1105 which is headed “Minimum Standard of Treatment” provides:

XVIII. NAFTA ARTICLE 1105

an unauthorized amendment to NAFTA, Claimants did not maintain that submission

improper tactics which will result in an unfair trial (Pappas v Middle Earth

Mr Cowper QC submitted that, accepting that Article 1105(1) prescribes the

interpretation adopted on July 31, 2001 went beyond interpretation and amounted to

127. Although Claimants, in their written materials, submitted that the Commission’s

Article 1131(2).

such circumstances the trial judge comes under an affirmative duty to prevent

appealed to jurors’ self-interest, despite plaintiff’s counsel’s failure to object). In

1016,1021,1023 (new trial ordered where defense counsel in closing remarks

comments were not objected to); Norma v Gloria Farms Inc. 668 So 2d

status as a Mississippi resident, despite the fact that most of the objectionable

126. An interpretation issued by the Commission is binding on the Tribunal by virtue of

there has been a breach of Article 1105(1).”

on the ground that plaintiffs’ counsel repeatedly “reminded the jury that [defendant]

Kmart is a national … corporation … [and] contrasted that with” his and his client’s

NAFTA, or of a separate international agreement, does not establish that

Food Max of Mississippi Inc. 163 F 3d 265, 276-278 (where a new trial was ordered

(3) A determination that there has been a breach of another provision of the

required by the customary international law minimum standard of treatment

Walt Disney World Co. v Blalock 640So 2d 1156,1158, a new trial was ordered where

counsel, although the offensive comments were not objected to. See also Whitehead v

security” do not require treatment in addition to or beyond that which is

36

310, 319 (1929); Le Blanc v American Honda Motor Co. Inc. 688 A 2d 556, 559). In

(2) The concepts of “fair and equitable treatment” and “full protection and

afforded to investments of investors of another Party.

and is a ground for holding that there has been a mistrial, at least where the conduct

amounts to an irreparable injustice (New York Central R.R. Co. v Johnson 279 US

standard of treatment of aliens as the minimum standard of treatment to be

because it appeals to sectional or local prejudice, has been consistently condemned

(1) Article 1105(1) prescribes the customary international law minimum

“Minimum Standard of Treatment in Accordance with International Law

become the victim of sectional or local prejudice. In the United States and in other

jurisdictions, advocacy which tends to create an atmosphere of hostility to a party

1105(1). The Commission’s interpretation is in these terms:

125. On July 31, 2001, the Free Trade Commission adopted an interpretation of Article

discrimination against a foreign litigant and that the foreign litigant should not

responsibility of the courts of a State to ensure that litigation is free from
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“Arbitrariness is not so much something opposed to a rule of law, as
something opposed to the rule of law … It is wilful disregard of due
process of law, an act which shocks, or at least surprises a sense of judicial
propriety.”

United States v Italy (1989) ICJ 15 at 76:

formulation by the International Court of Justice in Elettronica Sicula SpA (ELSI)

been negotiated. Nevertheless the Tribunal did not find it necessary to go beyond the

law is now represented by more than 1800 bilateral investment treaties which have

Tribunal concluded (para. 62 of its Award) that the content of custom in international

NAFTA Tribunal considered the effect of the Interpretation of July 31, 2001. The

131. In Pope & Talbot Inc. v Canada, Award in respect of damages, May 31, 2002 a

“the awards and texts make clear that error on the part of the national court
is not enough, what is required is “manifest injustice” or “gross
unfairness” (Garner, “International Responsibility of States for Judgments
of Courts and Verdicts of Juries amounting to Denial of Justice”, 10 BYIL
(1929), p 181 at p 183), “flagrant and inexcusable violation” (Arechaga,
[“International Law in the Past Third of a Century”, 159 “Recueil des
Cours” (1978) at p 282]) or “palpable violation” in which “bad faith not
judicial error seems to be the heart of the matter” (O’Connell,
International Law, 2nd ed, 1970) p 498). As Baxter and Sohn put it (in the
Commentary to their Draft Convention on the Responsibility of States for
Injuries to Aliens) “the alien must sustain a heavy burden of proving that
there was an undoubted mistake of substantive or procedural law operating
to his prejudice”.

Opinion:

courts constituted a manifest injustice. Professor Greenwood states in his Second

international law, it is for Loewen to establish that the decisions of the Mississippi

130. Respondent submits that, in conformity with the accepted standards of customary

effective system of justice” (Second Opinion, para. 79).

appeals to local favouritism as against a foreign litigant.

136. In the present case, the trial court permitted the jury to be influenced by persistent

amounts to manifest injustice according to international law.

which is in breach of municipal law and is discriminatory against the foreign litigant

cannot be allowed to establish legal obligations for the alien litigant”). A decision

Law 91 (“a … decision which is clearly at variance with the law and discriminatory

Meaning of Denial of Justice under International Law, XIV Can YB International

foreigners as such or as citizens of a particular states”); Adede, A Fresh Look at the

[which] is manifestly unjust, especially if it has been inspired by ill-will towards

American Journal of International Law 133, 174 (Special Supp. 1929) (“a judgment

Territory to the Persons or Property of Foreigners (“1929 Draft Convention”) 23

Draft Convention on the Law of Responsibility of States for Damage Done in Their

violations of municipal law (Harvard Law School, Research in International Law,

135. International law does, however, attach special importance to discriminatory

converted into an appeal against the decisions of municipal courts.

as well as international law is not for us to determine. A NAFTA claim cannot be

established. Whether the conduct of the trial amounted to a breach of municipal law

134. If that question be answered in the affirmative, then a breach of Article 1105 is

“the question is whether, at an international level and having regard to
generally accepted standards of the administration of justice, a tribunal can
conclude in the light of all the facts that the impugned decision was clearly
improper and discreditable, with the result that the investment has been
subjected to ‘unfair and inequitable treatment’.”

America ICSID Case No. ARB (AF)/99/2 , Award dated October 11, 2002,

133. In the words of the NAFTA Tribunal in Mondev International Ltd v United States of

one applies the Interpretation according to its terms.

expert, Professor Greenwood QC, acknowledges that customary international law

of international justice. Manifest injustice in the sense of a lack of due process
leading to an outcome which offends a sense of judicial propriety is enough, even if

imposes on States an obligation “to maintain and make available to aliens, a fair and
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element of unfair and inequitable treatment or denial of justice amounting to a breach

commentators support the view that bad faith or malicious intention is an essential

132. Neither State practice, the decisions of international tribunals nor the opinion of

with denials of justice in litigation between private parties. Indeed, Respondent’s

129. It is not in dispute between the parties that customary international law is concerned

views, those views must be disregarded.

Canada, Award on the Merits, Phase 2, (Apr 10, 2001) may have expressed contrary
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Canadian nationality, than it would to an investor involved in similar activities and in
a similar lawsuit from another state in the United States or from another location in
Mississippi itself. We agree also with Professor Bilder when he says that Article
1102 is direct only to nationality-based discrimination and that it proscribes only

process that is available to the parties, the rest of the process, and its availability to

Loewen, must be examined before a violation of Article 1105 is established. We

address this question in paras. 142-157 (inclusive), 165-171 (inclusive) and 207-217

(inclusive).

accorded to O’Keefe. What Article 1102(3) requires is a comparison between the
standard of treatment accorded to a claimant and the most favourable standard of
treatment accorded to a person in like situation to that claimant. There are no
materials before us which enable such a comparison to be made.

the trial is explicable by reference to bias, the evidence does not support a finding that

he was biased against Loewen. We take the view that the judge, for reasons which do

not clearly appear, failed to discharge his paramount duty to ensure that Loewen

received a fair trial.

Article 1110 can succeed only if Loewen establishes a denial of justice under Article
1105.

another Party “treatment no less favorable than it accords in like circumstances to its

own investors” or their investments. With respect to a state or province Article

1102(3) requires

In the circumstances of this case, a claim alleging an appropriation in violation of

Article 1102(1) and (2) requires each Party to accord investors and investments of

141. Claimants’ reliance on Article 1110 adds nothing to the claim based on Article 1105.

different and it is not possible to apply Article 1102(3) by reference to the treatment

and extravagant O’Keefe appeals to prejudice. Although the trial judge’s conduct of

139. Article 1102 bars discrimination against foreign investors and their investments.

were litigants in the same case. But their circumstances as litigants were very

though there is strong reason for thinking that the jury were affected by the persistent

XXI. NAFTA ARTICLE 1110

comparator, that Loewen and O’Keefe were “in like circumstances” because they

Nor does the evidence warrant the drawing of an inference of bias against the jury,

XX. NAFTA ARTICLE 1102

States. Claimants submit that the treatment accorded O’Keefe is an appropriate

circumstances” by a Mississippi court to investors and investments of the United

on evidence which included testimony of Loewen employees and former employees.

do not have an example of “the most favorable treatment accorded, in like

The interviews reveal that the jury took an adverse view of Loewen’s conduct based

140. A critical problem in the application of Article 1102 to the facts of this case is that we

trial.

nationality, of a nature and consequence likely to have affected the outcome of the

Graves or the jury. Nor do the jury interviews demonstrate that the jury was biased.

Loewen is not made out. There is no direct evidence of bias on the part of Judge

138. Claimants’ argument that Judge Graves and the jury were actually biased against

XIX. THE CLAIM OF BIAS

Mississippi court shall not conduct itself less favourably to Loewen, by reason of its

demonstrable and significant indications of bias and prejudice on the basis of

The effect of these provisions, as Respondent’s expert Professor Bilder states, is that a

treatment. However, because the trial court proceedings are only part of the judicial

“treatment no less favorable than the most favorable treatment accorded,
in like circumstances, by that state or province to investors, and to
investments of investors, of the Party of which it forms part.”
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cannot be squared with minimum standards of international law and fair and equitable

whole trial and its resultant verdict were clearly improper and discreditable and

137. In the light of the conclusions reached in paras. 119-123 (inclusive) and 136, the
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Sepulveda Amor, International Law and International Sovereignty: The NAFTA and

January 5, 2001.

have reviewed the decisions of inferior municipal courts where the exhaustion
requirement has been waived or is otherwise inapplicable.

responsibility only arises when there is final action by the State’s judicial system as a

process be pursued to the highest court where a judicial act constitutes the breach of
international law. Respondent appears to acknowledge, however, that the Article
relaxes the local remedies rule to a partial but limited extent, without defining or
otherwise indicating what that extent is or may be.

when the decision has not been appealed to the court of last resort. Respondent

distinguishes this substantive requirement of customary international law for a final

non-appealable judicial action, when an international claim is brought to challenge

judicial action as a breach of international law, from international law’s procedural

(c)

terms of Article 1101, “adopted or maintained by a Party”, incorporate the substantive

of finality that justifies the description “adopted or maintained”.

appeals have been exhausted, so the argument runs, can be said to possess that degree

that have been accepted or upheld by the judicial system as a whole, after all available

because the court is an organ of the State. This proposition was acknowledged in the

imputable to Respondent. A decision of a court of a State is imputable to the State

148. In this case, we are not concerned with the question whether there is an act which is

international proceedings until local remedies have been exhausted.

whether that act is contrary to international law; and
whether the respondent State can be held responsible for that act in

(b)

action is the basis of the claim for violation of NAFTA. Respondent argues that the

rule of international law and require finality of action. Only those judicial decisions

whether there is an act which is imputable to the respondent State;

(a)

separate issues to be considered:

intended to derogate from this substantive rule of international law when judicial

144. Respondent submits that there is nothing to show that in Chapter Eleven the Parties

147. As Professor Greenwood points out in his First Opinion, usually there are three

not waive the local remedies rule or for that matter the requirement that the judicial

exhausted. In other words, the State is not responsible for the errors of its courts

requirement of exhaustion of local remedies (“the local remedies rule”).

146. Respondent argues that Article 1121(2)(b) is not a waiver provision and that it does

from beginning to end so that the State has not spoken until all appeals have been

whole. This proposition is based on the notion that judicial action is a single action

finality is no different from the local remedies rule and that international tribunals

when a claim of injury is based upon judicial action in a particular case, State

574 (1997)). Claimants submit, secondly, that the so-called substantive principle of

must be understood in the light of the principle of customary international law that,

143. Respondent argues that the expression “measures adopted or maintained by a Party”

remedies provided by the host country’s administrative or judicial courts”. (B.

covers much of the same ground and was not resolved in the Tribunal’s Decision of

the Claims of Mexican Jurisdiction, 19 Houston Journal of International Law 565 at

Claimants submit, first, that “the Article eliminates the necessity to exhaust local

“the investor and the enterprise waive their right to initiate or continue
before any administrative tribunal or court under the law of any Party, or
other dispute settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach referred to in
Article 1116 …”.

authorizes the filing of a Chapter Eleven claim only if

arbitral claimant to waive its local remedies, not exhaust them. This Article

145. Claimants’ response to this argument is that Article 1121(1)(b) of NAFTA requires an
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Respondent’s second ground of objection to competence and jurisdiction which

proceedings amounted to an international wrong. We take up at this point the

proceedings, the trial and the verdict alone or in combination with the subsequent

treatment, we must now consider the question whether, in the light of subsequent

be squared with minimum standards of fair international law and fair and equitable

142. Having reached the conclusion that the trial and the verdict were improper and cannot

XXII. THE NECESSITY FOR FINALITY OF ACTION ON THE PART OF THE
STATE’S LEGAL SYSTEM
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efficient system of justice. Professor James Crawford SC, rapporteur to the ILC, has
stated:

Sohn and Baxter, Recent Codification of the Law of State Responsibility for Injuries

to Aliens (1974) pp 143, 129-132; see also García-Amador’s Draft Articles on State

James Crawford SC, rapporteur on State Responsibility of the ILC has stated “the

7(b) and Commentary (OECD Publication No. 23081 (1967) pp 36-41. Professor

See also OECD Draft Convention on the Protection of Foreign Property, 1967, Article

“Article 21 of the draft sets forth the basis of a procedure which would
enable the alien himself, once local remedies have been exhausted, to
submit an international claim to obtain reparation for injury suffered by
him.”

comment at p. 79:

(“International Law in the Past Third of a Century”, 159 Recueil des Cours (1978) at

must be a decision of a court of last resort, all remedies having been exhausted

held responsible for a judicial decision in breach of municipal law that the decision

the State’s responsibility, stating that it was an essential condition of a State being

(UN Doc. A/CN 4/498, para. 75). Judge Jiménez de Aréchaga took the same view of

“There are also cases where the obligation is to have a system of a certain
kind, e.g. the obligation to provide a fair and efficient system of justice.
There systematic considerations enter into the question of breach, and an
aberrant decision by an official lower in the hierarchy, which is capable of
being reconsidered, does not of itself amount to an unlawful act”.

linked to the duty imposed upon a State by international law to provide a fair and

that view does not coincide with that of other commentators. See García-Amador,

Responsibility prepared in 1960 for the International Law Commission, noting his

process does not amount to a denial of justice at the international level has been

that the local remedies rule is essentially confined to cases of diplomatic protection,

153. The principle that a court decision which can be challenged through the judicial

linked to the local remedies rule (at p 415).

Opinion of Professor Greenwood, paras 52-54).

150. Although Loewen submits, in accordance with an Opinion of Sir Robert Jennings,

Denial of Justice, (1938) pp 291-292, 311-312), although Freeman regards the rule as

ed, 1992, vol I, pp 543-545; Freeman, International Responsibility of States for

governments (most notably the United Kingdom) and was not followed in Elettronica

Sicula SpA (ELSI) United States v Italy (1989) ICJ 15 at para. 50. See Second

152. Text writers also give support to the principle (Oppenheim’s International Law, 9th

prepared in 1975, embodied a substantive approach which was strongly criticized by

Decision of January 5, 2001, para. 67). Article 22 of the earlier draft, which had been

4/L 602. Article 44 is identical to Article 45 of the 2000 draft referred to in the

“The Umpire does not conceive that any government can thus be made
responsible for the conduct of a judicial officer when no attempt has been
made to obtain justice from a higher court.”

3218). In the first of these decisions, Umpire Thornton observed (at p 3136):

of a claim in international law, not whether the claim arises from a violation or breach

of international law (Text provisionally adopted on 31 May, 2001, UN Doc. A/CN

Burn v Mexico (ibid at 3140); The Ada (ibid at 3143); Smith v Mexico (ibid at 3146);
Blumhardt v Mexico (ibid at 3146); The Mechanic (Corwin v Venezuela) (ibid 3210 at

Responsibility demonstrates that the local remedies rule deals with the admissibility

Moore, International Arbitrations (1898) p 3135); Green v Mexico (ibid, at p 3139);

Article 44 of the latest International Law Commission (ILC) Draft Articles on State

Mexican Claims Tribunal (Jennings, Laughland & Co v Mexico (Case No. 374, 3

can raise the complaint at the level of international law is procedural in character.

justice”. The principle is supported by a number of decisions of the United States-

which can be challenged through the judicial process does not amount to a denial of

international law by a State to exhaust the local remedies in that State before the party

149. The local remedies rule which requires a party complaining of a breach of

international law is constituted by a non-judicial act or decision.

44

151. Professor Greenwood in his First Opinion refers to “the principle that a court decision

A/CN 4/517, p 33).

question whether the relevant decisions of the Mississippi courts constitute violations

of international law because this is not a case where the alleged violation of

exhaustion of local remedies rule is not limited to diplomatic protection” (UN Doc.

Tribunal’s Decision of January 5, 2001. We are, of course, concerned with the
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to deal with Article 1121 and the problem of waiver.

remedy are questions which remain to be considered. It is convenient, first, however,

available to Loewen and whether Loewen took sufficient steps to pursue such a

157. The questions whether there was an adequate and effective municipal remedy

and 1110 as well as Article 1105.

lower court decision. The requirement has application to breaches of Articles 1102

through its legal system the inchoate breach of international law occasioned by the

constituted by judicial decision is to afford the State the opportunity of redressing

the judicial process before the State is responsible for a breach of international law

156. The purpose of the requirement that a decision of a lower court be challenged through

“In these circumstances, and taking into account the Claimant’s
impossibility to challenge the Court order in Iran, there was a taking of the
three blowout preventers for which the Government is responsible” (p
319).

Court amounted to a permanent deprivation of use. The Tribunal said (at p 319):

which appears to have been a lower court. The Tribunal held that the order of the

measure of appropriation. The decision was that of the Islamic Court of Ahwaz,

318-319. The question there was whether a judicial decision could amount to a

the Iran-United States Claims Tribunal in Oil Fields of Texas 12 Iran-US CTR 308 at

155. That there is a difference in the purposes served by this principle was recognized by

a lower court be challenged through the judicial process before the State is

to have that effect, it would encourage resort to NAFTA tribunals rather than resort to

domestic avenues of appeal are not pursued, let alone exhausted. If Article 1121 were

international law committed by its magistrate or low-ranking judicial officer when

would be very strange if a State were to be confronted with liability for a breach of

strange indeed if sub silentio the international rule were to be swept away. And it

162. Nor is there any basis for implying any dispensation of that requirement. It would be

continued to the highest level.

that, in the context of a judicial violation of international law, the judicial process be

about Article 1121 and that is that it says nothing expressly about the requirement

1121 “is not about the local remedies rule”. One thing is, however, reasonably clear

NAFTA tribunal. Professor Greenwood and Sir Robert Jennings agree that Article

requires a waiver of domestic proceedings as a condition of making a claim to a

161. Although the precise purpose of NAFTA Article 1121 is not altogether clear, it

variance with the continued operation of the relevant principle of international law.

at 42). Such an intention may be exhibited by express provisions which are at

intention to do so (Elettronica Sicula SpA (ELSI) United States v Italy (1989) ICJ 15

dispensed with by international agreement, in the absence of words making clear an

160. An important principle of international law should not be held to have been tacitly

content, serve two different purposes.

that this requirement and the local remedies rule, though they may be similar in

responsible for a breach of international law constituted by judicial decision means

1105, denial of justice and the local remedies rule. The requirement that a decision of

legal system.

159. This statement requires qualification in light of the preceding discussion of Article

decision when there was available an effective and adequate appeal within the State’s

held a State responsible for a breach of international law constituted by a lower court

154. No instance has been drawn to our attention in which an international tribunal has

to ensure that the State where the violation occurred should have an opportunity to
redress it by its own means, within the framework of its own judicial system”.

“the rule of judicial finality is no different from the local remedies rule. Its purpose is

raised before the municipal courts”

158. In para. 71 of the Decision of January 5, 2001, the Tribunal expressed the view that

XXIII. ARTICLE 1121 AND WAIVER
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international court or tribunal … on objections or grounds which were not previously

a corollary of the requirement is that “a State cannot base the charges made before an

provide remedies to correct the natural fallibility of their judges). He considered that

p 282, where the judge expressed the reason for the requirement as being that States
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case where it is highly unlikely that resort to further remedies will be favourable to a
claimant, the correct conclusion may be that local remedies have been exhausted “if
the cost involved in the proceeding further considerably outweighs the possibility of
any satisfaction resulting”' (Mummery, “The Content of the Duty to Exhaust Local
Remedies” (1964) 58 Am. Jo. Intl. Law 389 at 401). The same commentator favours
formulation of the issue in terms of whether the local remedy “may reasonably be
regarded as incapable of producing satisfactory reparation” (ibid). Although this

Parties. Such an outcome would have the effect of making a State potentially liable

for NAFTA violations when domestic appeal or review, if pursued, might have

avoided any liability on the part of the State. Further, it is unlikely that the Parties to

NAFTA would have wished to encourage recourse to NAFTA arbitration at the

expense of domestic appeal or review when, in the general run of cases, domestic

appeal or review would offer more wide-ranging review as they are not confined to

breaches of international law.

considerable degree of elasticity” (Norwegian Loans Case (1957) ICJR 9 at 39 per

technical or rigid rule” and one “which international tribunals have applied with a

166. On the other hand, the requirement has been described as one “which is not a purely

remedy is not “obviously futile” (The Finnish Ships Arbitration Award at 1503-1505).

European Commission on Human Rights, 412 at 436, 438, 440, 444) so long as the

9, 1934, 3 RIAA, 1480 at 1495; Nielsen v Denmark [1958-1959] Yearbook of the

remedy which is adequate and effective (The Finnish Ships Arbitration Award, May

of opinion which supports the view that the complainant is bound to exhaust any

ground of complaint that there has been a breach of international law. There is a body

a judicial act. In such a case the pursuit of local remedies plays a part in creating the

remedies in a case in which the alleged violation of international law is founded upon

165. The question then is as to the scope and content of the obligation to pursue local

XXIV. THE SCOPE AND CONTENT OF THE OBLIGATION TO PURSUE LOCAL
REMEDIES

act.

remedies in its application to a breach of international law constituted by a judicial

164. For the reasons given, Article 1121 involves no waiver of the duty to pursue local

here.

international law not constituted by a judicial act. That is not a matter which arises

163. Article 1121 may have consequences where a claimant complains of a violation of

that the result in any particular case will depend upon a balancing of factors. So in a

“The subparagraph is intended to preclude a respondent State from
maintaining that a local remedy exists when in fact resort to that remedy is
a practical impossibility and to permit a claimant to introduce evidence of
the practical workings of justice, as distinct from the theoretical state of
the law as reflected in code, statute, decision and learned writing. (…) It
may be that an alien in fact finds it difficult to employ an existing local
remedy by reason of the existence of some other procedural barrier in the
law, such as a requirement of posting excessive security for costs, or
where the law leaves to the discretion of a court official the amount of
security for costs to be posted, an order for the posting of a prohibitive
amount (…). Since the purpose of the Article as a whole is to require
exhaustion of a remedy only if it is reasonably available, it is important to
provide not only for the case where a remedy is unavailable as a matter of
law, but also for the case where a theoretically available remedy cannot in
fact be utilized.”

commentary on Article 19, sub-paragraph 2(b), state:

Responsibility of States for Injuries to Aliens”, 12th Draft (1961) 168 in their

practical limitations. Thus, Sohn and Baxter, “Convention on the International

the court below, by taking the matter to a higher court, is subject to reasonable

international law, to afford the host State the opportunity of remedying the default in

obligation of the claimant, who complains that a judicial act is a violation of

Mississippi Supreme Court. It was an adequate and fully effective appeal. The

adequacy or even its effectiveness. At least that is true of the appeal to the

167. Here, however, the question concerns the availability of the remedy rather than its

obtaining redress as to producing reparation.

antecedent breach of international law, the formulation is equally appropriate to

formulation appears to be directed to a case in which the claim is based on an

Lauterpacht J). In conformity with this approach, one commentator has suggested

seem surprising, having regard to the sophisticated legal systems of the NAFTA
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the appellate courts and review processes of the host State, an outcome which would
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the surety companies.

any conditions relating to the exercise of any local remedy.

of $625,000,000, this being the amount of the bond required by Miss. R. App. P.8(a).

November 22, 1995, it was arranged that surety companies would underwrite a total

in civil lawsuits, began to assemble a package of parties willing to furnish a bond. By

day, Marsh & McLellan, a firm experienced in placing supersedeas bonds in appeals

173. On November 6, 1995, final judgment was entered in favour of O’Keefe. On that

an appeal to the United States District Court, if necessary.

take six months to two years before it was finalized. Loewen’s counsel contemplated

They proposed an appeal to the Supreme Court of Mississippi which was expected to

172. On November 5, 1995, Loewen’s counsel set out a timetable for future procedures.

XXV. LOEWEN’S APPEAL, THE COURT DECISIONS ON THE BONDING
REQUIREMENT AND THE SETTLEMENT AGREEMENT

subsequent to the trial, events to which we now turn.

171. Whether it has been satisfied in this case depends upon an examination of events

thirty day period for perfecting the appeal. The assurance was not forthcoming.

assurance from O’Keefe’s lawyers that they would not seek enforcement during the

corporate jet and their yacht”. On November 21, 1995, Loewen’s lawyers sought an

every funeral home they own, every insurance company, every cemetery, their

cash bond. If they don’t, my client will proceed to take over their assets. That’s

178. On the same day, Mr Gary was reported as saying “They have ten days to post the

court denied all six Loewen motions, without giving reasons.

Loewen would be allowed a further ten minutes for rebuttal. After argument, the

court announced that each side would be given fifteen minutes for argument and

177. On November 20, 1995, the motions came on for hearing before Judge Graves. The

compensatory and punitive damages awarded.

punitive). On the following day Loewen filed motions seeking a reduction of the

verdict both as to liability and as to the damages awarded (compensatory and

numerous grounds, including grounds discussed in this Award, for challenging the

local remedies must be considered in the light of these considerations.

and/or for a new trial and for remittitur. In these motions Loewen advanced

opportunity of redressing the matter of complaint. The scope of the need to exhaust

176. On November 15, 1995, Loewen moved for judgment notwithstanding the verdict,

the counties of Mississippi, enrolment being a condition precedent to execution.

has by its own actions disabled the complainant from affording the State the

expose the complainant to severe financial consequences, it may well be that the State

Likewise, if a State burdens the exercise of the right directly or indirectly so as to

impractical, the exercise of the right is neither available nor effective nor adequate.

175. Meantime, immediately after judgment was entered, O’Keefe began to enrol it within

in the amount, form and conditions required by the Mississippi Supreme Court and

170. If a State attaches conditions to a right of appeal which render exercise of the right

filed an affidavit stating that it was unable to provide an appeal bond with supersedeas

financial and economic circumstances as a foreign investor, as they are affected by

that Loewen’s bankers would not promise such letters. On November 25, Loewen

100% of their risk be supported by collateral in the form of bank letters of credit and

174. By about November 20, 1995, it became clear that the sureties would all require that

enforcing the judgment while Loewen’s appeal was pending.

By posting a bond in that amount, Loewen would have prevented O’Keefe from
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reasonably available to the complainant in the light of its situation, including its

169. Availability is not a standard to be determined or applied in the abstract. It means

circumstances in which it is situated.

are effective and adequate and are reasonably available to the complainant in the

relating to exhaustion of local remedies. It is an obligation to exhaust remedies which

168. This passage, in our view, correctly expresses the scope and content of the principle
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might not be more prudent to maintain the status quo. O’Keefe’s counsel responded

appeal without posting a bond.

without supersedeas”. Loewen made no response on the Chapter Eleven argument
even though it had that option under consideration. In argument, Judge Graves
discussed other alternatives with Loewen’s counsel and finally asked whether security
could be given in an amount between $125,000,000 and $625,000,000. Nothing came
of this after some discussion between the parties.

financial strength and net worth. By this motion Loewen asked the trial court to

reduce the bond to $125,000,000 – 125 per cent of the compensatory damages

component of the judgment. The Mississippi Court Rules empower the court, for

“good cause shown” and in an “appropriate” case, to grant a stay of enforcement upon

a bond or upon conditions less than or other than a bond in an amount of 125 per cent

absolute security to the party affected by the appeal and that the security was to cover
the entire verdict, including the amount of punitive damages. Judge Graves
concluded that, although it was arguable that a stay would not result in harm to
O’Keefe,

irreparable harm and deprive it of appellate review. Loewen further argued that the

appeal had strong prospects of success, in particular that the damages were grossly

excessive. Loewen also stated that its major credit agreements all had cross-default

clauses and agreed that an uncured default in any of their long term credit agreements

Graves applied himself to the issues. He questioned O’Keefe’s counsel about the

the “error-infested” trial. A reading of the transcript, however, reveals that Judge

were “stunned” by the time limits fixed for argument on the earlier motion and about

exhibited resentment at statements made by Loewen’s counsel in their brief that they

minutes for oral argument on each side with ten minutes for rebuttal. In doing so, he

Graves in the trial court. The hearing began with Judge Graves again fixing fifteen

182. On November 29, 1995, the motions for a stay came on for hearing before Judge

the court of the motion for a stay.

181. On the same day, Loewen filed a motion in seeking a stay pending consideration by

“The Court … finds that there exists no viable alternative for securing this
Plaintiff’s interest absent the requirement of a [$625 million] bond
pursuant to Rule 8.”

the shares had plummeted. The critical finding in the judgment was:

pendency of other lawsuits, that investors were looking to get out and that the price of

O’Keefe’s counsel – the financial inability of Loewen to obtain the bond, the

In reaching this conclusion, Judge Graves referred to matters relied upon by

“the Court has no reason to believe that there are assets [of Loewen] in
this case which would not dissipate or that the same assets which are
subject to levy right now would still be there and subject to levy a year
from now or eighteen months from now if there were an appeal allowed
without the bond”.

Taylor 539 So 2d 1029, that the general purpose of a supersedeas bond was to give

Loewen also argued that denial of the stay would cause it and innocent third parties

would operate to vacate the stay.

considered, in the light of the Mississippi Supreme Court decision in In re Estate of

“good cause shown”, an expression which was not defined. However, Judge Graves

claiming it had the financial ability to satisfy the judgment to make for punitive

damages), that its net worth was sufficient to make the judgment fully collectible.

that the court had a discretion under Rule 8(b) to reduce the amount of the bond for

was unable to provide more than a bond for $125,000,000 at the time, (though

compensatory damages component was all that O’Keefe was entitled to, that Loewen

183. Judge Graves then delivered judgment on the motions, dismissing them. He accepted

[of the Bankruptcy Code] and in the meantime pursue us” and “[t]hey can appeal

penal sum of $125,000,000 and providing covenants that Loewen would maintain its

of the judgment (Miss. R. App. P. Rule 8(b)). Loewen argued that security for the

O’Keefe judgment. O’Keefe’s counsel also said “they would go into Chapter Eleven

enforcement of its judgment on Loewen filing a conventional supersedeas bond in the

other lawsuits pending against Loewen and the judgments might be bigger than the

that there was no assurance that the status quo could be maintained, that there were

followed, yet on appeal the judgment was set aside or reduced. He asked whether it

180. On November 28, 1995, Loewen filed a motion asking the trial court to stay

problem that would arise if execution on the judgment was not stayed and execution

Mississippi Supreme Court. Under Mississippi law, a party may pursue such an
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179. On November 27, 1995, Loewen filed an appeal of the trial court judgment with the
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denial of fair and equitable treatment and a denial of full protection and security.
Notwithstanding the criticisms already made of Judge Graves’ decision, that decision
does not transgress the minimum standard of treatment mandated by Article 1105. It
was at worst an erroneous or mistaken decision.

of the Rules, and Judge Graves was bound by the interpretation, his decision did not

reflect an error in principle. Further he took into consideration the various factors

relied upon by the parties and, after weighing them, came up with a decision in favour

of O’Keefe.

indefinitely, pending further order of the court.

was a strong case for regarding the verdict as excessive and one which should be set

proceeds of the offering would be deposited with a trustee for the funding of

by Rule 8(b) more liberally than it was construed by the Mississippi courts.

“… the Supreme Court in Mississippi has already given us one stay, and
we are now waiting for the permanent stay, and the permanent reduction
of the bond, and there is every reason to believe that in fact we will get
that. In addition to that, our company we believe is – we are quite

convertible preferred shares. In response to questions, Raymond Loewen stated that

execution, if it did not pursue the Chapter Eleven Bankruptcy option.

with financial institutions in Canada concerning an offer of some $200 million

Loewen, at least in theory, could proceed with its appeal, albeit subject to the risk of

194. On December 17, 1995, Raymond Loewen and others conducted a conference call

raise an additional $200 million in a debt offering.

stock in the Canadian equity market to fund new acquisitions and was preparing to

193. While the appeal to the Mississippi Supreme Court was pending Loewen issued new

benefit O’Keefe by increasing Loewen’s underlying value.

Here the refusal to relax the bonding requirement was not a denial of the appeal.

law which requires a State to provide a right of appeal from a decision of its courts.

188. It was common ground between the parties that there is no principle of international

Rule 8(a); it is to the way Rule 8 was applied.

in an extreme way so as to produce an unjust result. But the challenge here is not to

later what happened on appeal. The changes acknowledge that Rule 8 could operate

particular Rule 8, which would preclude what happened before Judge Graves, and

available to fund a supersedeas bond, the use of the funds for acquisitions would

acquisitions of funeral homes, cemeteries and related businesses. Although not

prospectus for an offering of preferred securities to the public in Canada. The

That operation constitutes a very good reason for interpreting the discretion conferred

187. After this case, the Mississippi Supreme Court made changes to its Rules, in

to their motion for a stay, informing the court of their intention to file a preliminary

requirement in Rule 8(a) notwithstanding the potential harshness of its operation.

192. On December 12, 1995, Loewen filed in the Mississippi Supreme Court an addendum

appreciation of its ability to post a $625,000,000 bond.

likely by the sheer size of the bond stipulated by Rule 8(a).

186. We repeat what we said earlier, that Claimants make no challenge to the bonding

debt. Loewen’s lawyers were examining the effect of an equity, raising on the court’s

probability foreclose the possibility of an appeal, eventualities rendered the more

and (c) the prosecution of an appeal without a stay would work an injustice and in all

191. At this time Loewen was considering raising further capital by way of equity and

$125,000,000. On December 20, 1995, the Supreme Court extended the stay

securing absolute security for the verdict awarded, more particularly when (a) there

aside, (b) the provision of absolute security was beyond the capacity of the appellant

execution on the judgment, conditional on the posting of a bond in the sum of

Graves. That is because we would not read the Rules as having the purpose of

190. On November 30, 1995, the Supreme Court of Mississippi granted an interim stay of

violation of Article 1105, because there was a procedural denial of justice, there was a

185. It is not a decision which we would have reached on the materials before Judge

189. Claimants submit that the decisions refusing to relax the bonding requirements were a

absolute security to the party affected by the appeal. If one accepts this interpretation
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184. Judge Graves stressed that the Rule required that the amount of the bond was to give
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“Obviously, we don’t think that a 500 million liquidity thing will ever
come, but being a responsible corporation we have the contingency plan
for every possible contingency, and we’ve looked at that, discussed it with
our bankers, and we have a plan which we believe would address that
without any major long-term harm on liquidity after a brief to adjust that.”

potential liability for damages it would face if, ultimately, the judgment was set aside.
In our view, Loewen was entitled to treat the threat of prompt execution on some of
its assets in Mississippi as real and as having adverse consequences for market

by the lawyers was to get Loewen to the point where it could post the $625 million,

ask the Court to be relieved of that burden and point out to O’Keefe the need for them

to settle before the court acted or the bond was posted.

the court to take up a question unresolved in Pennzoil v Texaco, Inc. 481 U.S.1 (1987)

decision. The Court’s formal order simply recited:

(1) securing funds to finance the bond;

the Group was currently pursuing three alternative avenues:

reporting the decision of the Mississippi Supreme Court, and informing readers that

198. On January 25, 1996, a memorandum was circulated within the Loewen Group

ruling did not transgress the minimum standard of treatment under Article 1105.

the same position as Judge Graves’ decision under appeal. The Supreme Court's

197. Whether the Supreme Court’s ruling on this point was appropriate or not, it stands in

“We are confident of a successful appeal, but it would have meant several
years of financial uncertainty at significant cost to the Company … After
analysing the financial and other alternatives we determined that, at this
time, a settlement is in the best interests of the Company and its
shareholders.”

1996. On January 29, 1996, Loewen announced the settlement in a press release:

recorded, in a handwritten document, which was not signed formally until February 1,

201. During the night of January 27/28, 1996, an informal agreement was reached and

irreparable harm before the defendant has the chance to obtain appellate review.

bond, and where the defendant’s inability to post the bond could result in severe,

posting of a bond that serves no purpose where the defendant cannot obtain such a

whether it comports with due process of law to condition a stay on execution on the

of execution pending the filing of a petition for writ of certiorari. The petition invited

“The Court finds that the question before it is whether the trial court
abused its discretion in refusing to lower the amount of the supersedeas
bond at Appellants’ request. The Court finds no abuse of discretion in the
trial court’s refusal to lower the amount of the supersedeas bond, and that
the trial court properly followed M.R.A.P.8.”

application to the Hon Justice Scalia, as Circuit Justice for the Fifth Circuit, for a stay

effect from 1200 pm on January 31, 1996. The Court did not give reasons for its

200. On January 27 and 28, 1996, Loewen’s lawyers were drafting and redrafting an

entered on November 30 and extended on December 20, 1995 be dissolved with

dismissed defendants’ motion for stay of execution, and ordered that the interim stay

perceptions of Loewen.

execution on the judgment because O’Keefe would have been deterred by the

196. On January 24, 1996, the Supreme Court of Mississippi with two dissentients

Respondent suggests that Loewen would have discounted O’Keefe’s threats to levy

credibility and could result in loss of the stay. The current settlement strategy advised

“… we are willing to give you a second chance to resolve this case and
avoid bankruptcy. However, I am renewing my offer to resolve this case
for four hundred and seventy-five million dollars”.

noon on January 31, adding:

they would start execution on all Loewen’s property in Mississippi and other states at

199. On January 25, 1996, plaintiffs’ lawyers wrote to defendants’ lawyers advising that

absolutely necessary.

Chapter Eleven was considered to be by far the least desirable but would be utilised if

(3) filing for Chapter Eleven Bankruptcy protection without posting a bond.

(2) negotiating a reasonable settlement;

56

Loewen’s Mississippi counsel thought that this course would result in loss of

money to fund the existing acquisition obligations, but not the bond. They noted that

195. On January 23, 1996, Loewen’s lawyers pointed out the tactical dangers of raising

said:

And, in response to a question about the punitive damages owed Raymond Loewen

confident that with our banks and with our investment bankers we will be
able to deal with the very worst case scenario”.
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when the settlement agreement and the release are read in their entirety and in
context, we do not regard them as releasing Loewen’s NAFTA claims. They lie
outside the ambit of the claims dealt with.

terms described in the parties’ joint motion to dismiss. The order of January 24, 1996

was vacated and dissolved, nunc pro tunc, so that the amount of the required bond

reverted to $125 million. The order was conditional on the performance of the

governed by the law of Mississippi.

that the release extends and applies to future claims. The release is expressed to be

corporations having any liability in the premises”. The instrument further provides

and causes of action as against the Releases and all other persons, firms, and/or

O’Keefe interests. The release incorporates the accord and satisfaction of “all claims

that Loewen may have against the O’Keefe interests and persons affiliated with the

settlement agreement. The release is a release by Loewen of all claims whatsoever

executed by Loewen which forms part and is exhibited as “Exhibit C” to the

Respondent is not a party to the agreement. The argument is based on the release

NAFTA claims in issue in this arbitration, against Respondent, notwithstanding that

the settlement agreement operated to release all claims by Loewen, including the

for by the settlement agreement. Respondent submitted that, on its true construction,

205. It is convenient to deal here with an argument based on a release of claims provided

XXVI. DOES THE SETTLEMENT AGREEMENT OPERATE TO RELEASE ALL
CLAIMS AGAINST RESPONDENT?

should have pursued before it could establish that the verdict and judgment at trial

we reject Respondent’s contention that the risk of execution was remote and

the inevitable consequence that Loewen’s share price would collapse. In this respect,

Mississippi, to be followed by execution against Loewen’s assets in other States, with

be exercised only at the risk of sustaining immediate execution on Loewen’s assets in

Loewen’s right of appeal. Without posting the bond, Loewen’s right of appeal could

distinction, the practical impact of the requirement had severe consequences for

attached, not to the right of appeal, but to the stay of execution. Granted the

Loewen’s assets if the bond was not posted. Here, the bonding requirement is

is “a reasonably available remedy”, having regard to the risk of execution against

208. The first alternative suggested by Respondent raises the question whether the appeal

stay of execution in the Supreme Court of the United States.

execution against Loewen’s assets; or (iii) filed a petition for certiorari and sought a

Chapter Eleven of the Bankruptcy Code which would have resulted in a stay of

appeal despite the risk of execution on its assets; or (ii) sought protection under

decision by the Mississippi Supreme Court, Loewen should have (i) pursued its

violation of Art. 1105. Respondent argues that confronted with the adverse bonding

constituted a measure “adopted or maintained” by Respondent amounting to a

appeal to the Mississippi Supreme Court was an available remedy which Loewen

that (subject to performance of the settlement agreement) the judgment

of 6 November 1996 was satisfied and cancelled.

(ii)

207. In the light of the conclusions reached in para 156, the next question is whether the

that the bond be released and discharged; and

(i)

204. On February 2, 1996, Judge Graves ordered:

XXVII. DID LOEWEN PURSUE AVAILABLE LOCAL REMEDIES?

orders as requested by the parties. The answer to Respondent’s submission is that

with jurisdiction to consummate a release, settlement and dismissal of the suit on the

monetary part of the agreed settlement.

stranger and gave consideration in that it dismissed the appeal and made judicial

Mississippi dismissed Loewen’s appeal with prejudice, revesting the Circuit Court

has given consideration. Respondent submits that the State of Mississippi was not a

factor to be taken into account is that the person is not a stranger to the agreement and

falls within the class of persons intended to take the benefit of a release, a relevant

Covenants.

203. On February 2, 1996, on the joint motion of all parties, the Supreme Court of

Respondent’s argument is that, according to this rule in determining whether a person

206. Respondent relies on the “intent” rule of construction in force in Mississippi.
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day the parties executed an Absolute Release with Indemnity Agreement and

202. On February 1, 1996, the formal settlement agreement was executed. On the same
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unlikely to review a fact-intensive case. Secondly, there was a dispute between the
parties as to whether the bonding requirement precluded judicial review of the
judgment. The Mississippi Supreme Court did not make such a finding and did not
adopt Loewen’s version of the facts. Thirdly, the presence of a substantial punitive
damages award was irrelevant to the issues which the Supreme Court would have

by reason of executions which could not be justified. But this possibility does not

persuade us that the risk of immediate execution was other than real. In these

circumstances, if exercising the right of appeal, at the risk of immediate execution on

Loewen’s Mississippi assets, was the only alternative available to Loewen, it would

not have been, “a reasonably available remedy” to Loewen.

whether collateral review was available in the Federal District Court. But the
Tribunal notes that Professor Days does not assert that either the Supreme Court or
the Federal Court would grant the relief suggested. It is fair to say that, on his view,
there was a prospect, at most a reasonable prospect or possibility, of such relief being

company can continue to conduct its business under Court supervision. Although

Court supervision would not necessarily bring to an end Loewen’s acquisitions

program, Court supervision could be expected to restrict and moderate the program.

Quite apart from that consequence, a Chapter Eleven filing may have had an effect on

certiorari petition or the collateral review option a reasonably available and adequate
remedy? The pursuit of either remedy, more particularly the Supreme Court remedy,
if it resulted in a failure to obtain a stay, would worsen Loewen’s position and
reinforce adverse market perceptions about Loewen. So, the absence of any certainty
about the outcome of either option is a significant consideration in deciding whether

claimant to file under Chapter Eleven in order to exercise an available right of appeal.

Whether it was reasonable to expect Loewen to file under Chapter Eleven depends at

least in part on the reasons why Loewen elected to enter into the settlement agreement

in preference to exercising other options, a matter examined in paras. 214-216

(inclusive).

all probability because it provided certainty. Other alternatives involved financial
consequences which would not have been easy to predict.

have had “a reasonable opportunity” of obtaining review by the Supreme Court of the

United States of the application of the Mississippi bonding requirement on the ground

that it prevented, inconsistently with due process, appellate review of the Mississippi

Loewen that, of the various options then open, settlement was the most attractive, in

213. Entry into the settlement agreement no doubt reflected a business judgment by

General) and Professor Tribe. Professor Days is of the opinion that Loewen would

application between Professor Drew S. Days III (former United States Solicitor-

stay. There is a conflict of opinion about the prospects of success of such an

Loewen.

either option involved an adequate remedy which was reasonably available to

attendant detrimental consequences for Loewen. In this situation, was either the

there are some situations in which it would be reasonable to expect an impecunious

210. The third alternative is the petition for certiorari coupled with the application for a

responsible in international law, generated the risk of immediate execution with its

212. The decision not to relax the bonding requirement, an act for which Respondent is

ensure that a right of appeal remains effective and reasonably available. No doubt

remedies extends to requiring a claimant to file under Chapter Eleven in order to

The question then is whether, in these circumstances, the need to pursue local

granted.

which of their conflicting opinions is to be preferred on a related question, namely

execution. Chapter Eleven results in re-organization not in liquidation, so that a

the public market perception of Loewen with a detrimental impact on its share price.

that of Professor Tribe is to be preferred. Nor is the Tribunal in a position to decide

211. This Tribunal is not in a position to decide whether the opinion of Professor Days or

60

proceed without generating all the consequences that would have flowed from

execution. In this respect, Chapter Eleven would have enabled Loewen’s appeal to

209. Filing under Chapter Eleven of the Bankruptcy Code would have resulted in a stay of

on a number of grounds. First, the case was fact-intensive and the Court is very

to execution lest it might ultimately lose the appeal and suffer financial consequences

been called upon to decide.

trial court judgment. Professor Tribe is of a contrary opinion. He bases his opinion

theoretical. It is possible that O’Keefe may have exercised some restraint in relation
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Claimants’ case is that these judicial acts are the relevant government measures
within NAFTA Chapter Eleven, not that the settlement is such a measure. This
ground of objection is overruled.

question were reasonably available and adequate. If they were not, it is not to the

point that Loewen entered into the settlement, even as a matter of business judgment.

It may be that the business judgment was inevitable or the natural outcome of adverse

“government measure” within the scope of NAFTA Chapter Eleven (ground 3 of

218. Respondent argues that a private agreement to settle litigation out of court is not a

XXVIII. A PRIVATE AGREEMENT IS NOT A GOVERNMENT MEASURE WITHIN
THE SCOPE OF NAFTA CHAPTER ELEVEN

Respondent is responsible.

violation of customary international law and a violation of NAFTA for which

notably the Supreme Court option and that, in consequence, Loewen has not shown a

217. Accordingly, our conclusion is that Loewen failed to pursue its domestic remedies,

expected to take.

which it can be said that it was the only course which Loewen could reasonably be

decision to adopt that course rather than to pursue other options. It is not a case in

for Loewen to take, we are simply left to speculate on the reasons which led to the

216. Although entry into the settlement agreement may well have been a reasonable course

Loewen had no reasonably available and adequate remedy.

expected to take, that would be enough to justify an inference or conclusion that

settlement agreement was the only course which Loewen could reasonably be

not just a matter of onus of proof. If, in all the circumstances, entry into the

reached. It is a matter on which the onus of proof rested with Loewen. It is, however,

had under active consideration and preparation until the settlement agreement was

preference to pursuing other options, in particular the Supreme Court option which it

evidence disclosing its reasons for entering into the settlement agreement in

215. Here we encounter the central difficulty in Loewen’s case. Loewen failed to present

and Mexico again submitted their views on the issues that were raised at the hearing.

both sides and on June 6, 2002, the Tribunal held a hearing on the objection. Canada

221. Following the filing of Respondent’s objection, appropriate pleadings were filed by

business.

NAFTA claim is the only asset of Nafcanco, and the pursuit of the claim its only

Nafcanco - a play on the words NAFTA and Canada). It would appear that the

interest to the NAFTA claim to a newly created corporation (discreetly called

TLGI, immediately prior to its going out of business, assigned all of its right, title and

a United States entity pursuing a claim against the United States under NAFTA,

corporation. In apparent recognition of the obvious problem that would be caused by

business entity. All of its business operations were reorganized as a United States

courts of the United States and Canada. Under that plan, TLGI ceased to exist as a

States Bankruptcy Code, and a reorganization plan was approved by the bankruptcy

2002. TLGI had filed a voluntary petition for relief under Chapter 11 of the United

Respondent filing a further objection to competence and jurisdiction on January 25,

questions about TLGI’s capacity to pursue its NAFTA claims and gave rise to

220. Subsequent to the October 2001 hearings on the merits, events occurred which raised

XXX. RESPONDENT’S ADDITIONAL OBJECTION TO COMPETENCE AND
JURISDICTION

competence and jurisdiction.

219. This objection is dealt with together with the Respondent’s additional objection to

XXIX. THE JURISDICTIONAL OBJECTION TO MR RAYMOND LOEWEN’S
CLAIMS

judicial orders made by the Mississippi trial court and the Mississippi Supreme Court.

submission does not dispose of the point. The question is whether the remedies in

consequences generated by the impugned court decision.

correct as a general proposition. But the Claimants’ case rests on the judgment and

Respondent’s objection to competence and jurisdiction). The argument may well be
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business judgment, Loewen voluntarily decided not to pursue its local remedies. That

214. Respondent argues that, because entry into the settlement agreement was a matter of
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is no language in those articles, or anywhere else in the treaty, which deals with the
question of whether nationality must continue to the time of resolution of the claim.

United States seized the assets of Iranian nationals during the hostage crisis of the

1970s, Iran and the United States worked out a settlement as sovereign nations.

mortgage could not be the basis for denying Mondev’s right to pursue its remedies
under NAFTA. It pointed out that such a set of events could occur quite often to

own residents. Such a collateral effect on the domestic laws of the NAFTA Parties

was clearly not within their contemplation when the treaty was negotiated.

fail. In international law parlance, there must be continuous national identity from the

Both as a matter of historical and current international precedent, this argument must

the present real party in interest - the beneficiary of the claim - is an American citizen.

arose, and, antedate the time that the claim was submitted, it is of no consequence that

225. Claimant TLGI urges that since it had the requisite nationality at the time the claim

governmental units.

political or other avenues by which to seek relief from nefarious practices of

earlier, the object of NAFTA is to protect outsiders who do not have access to the

courts, by definition a unit of the United States government. As was pointed out

case, it would in effect create a collateral appeal from the decision of the Mississippi

224. If NAFTA could be used to assert the rights of an American investor in the instant

Tribunal appropriately found that the loss of the investment through foreclosure of the

would negotiate treaties to supplement or modify domestic law as it applies to their

“Secondly the Tribunal would again observe that Article 1105, and even
more so Article 1110, will frequently have to be applied after the
investment in question has failed. In most cases, the dispute submitted to
arbitration will concern precisely the question of responsibility for that
failure. To require the claimant to maintain a continuing status as an
investor under the law of the host State at the time the arbitration is
commenced would tend to frustrate the very purpose of Chapter 11, which
is to provide protection to investors against wrongful conduct including
uncompensated expropriation of their investment and to do so throughout
the lifetime of an investment up to the moment of its "sale or other
disposition" (Article 1101(2)). On that basis, the Tribunal concludes that
NAFTA should be interpreted broadly to cover any legal claims arising
out of the treatment of an investment as defined in Article 1139, whether
or not the investment subsists as such at the time of the treatment which is
complained of. Otherwise issues of the effective protection of investment
at the international level will be overshadowed by technical questions of

such disputes could not be pursued. It said:

indenters and that the whole purpose of NAFTA’s protection would be frustrated if

American mortgage holder. Even though it denied Mondev’s claim on the merits, the

can only be pursued under domestic law and it is inconceivable that sovereign nations

implicated other sections of NAFTA, namely Articles 1105 and 1110. The

to and could not affect the rights of American investors in relation to practices of the

investment in Mondev, some Boston real estate, had been foreclosed on by an

remain of the claimant’s identity. Significantly, the reasoning of the Tribunal

unfair practices occurring in one of the other Contracting Parties. It was not intended

United States that adversely affect such American investors. Claims of that nature

In that case, the Tribunal dealt with the issue of whether the investment itself had to

227. Nor does the recent arbitral decision in the Mondev case help Claimants in any way.

law to resolve the question of the need for continuous national identity.

NAFTA is clearly intended to protect the investors of one Contracting Party against

claim to international arbitration, as TLGI has done in the instant case. The format of

whereby the individual investor may make a claim on its own behalf and submit the

223. Chapter Eleven of NAFTA represents a progressive development in international law

with nationality requirements at the dies a quo, the beginning date of the claim. There

American companies were pursued by American diplomatic authorities. When the

It is that silence in the Treaty that requires the application of customary international

require nationality only to the date of submission. However, those articles deal only

226. Claimants’ first argument strand is that NAFTA itself, in Articles 1116 and 1117,
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investment of some American oil companies many years ago, the claims of the

implemented and pursued by the States themselves. When Mexico expropriated the

for persons engaging in such investment. Until fairly recently, such protection was

quem.

private sector, investment treaties frequently seek to provide some kind of protection

date of the events giving rise to the claim, which date is known as the dies a quo,
through the date of the resolution of the claim, which date is known as the dies ad

Mexico and the United States. Since most international investment occurs in the

222. NAFTA is a treaty intending to promote trade and investment between Canada,
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in the proprietorship of the claims, intervene after the proceedings to enforce the
claim have commenced. Insolvency or judicial administration or a moratorium may

Tribunal to decide the issues in dispute in accordance with “applicable rules of

international law”.

ceases to exist, together with the breach of obligation or delict which have brought it

hinder TLGI’s contentions, since NAFTA has no such specific provision.

jurisdiction under its domestic rules of procedure. This is not the present case. If the
submissions of the United States are right, the fatal objection to success by the
Claimants is that a NAFTA claim cannot exist or cannot any longer exist, once the
diversity of nationality has come to an end, so that the Tribunal cannot continue with
the resolution of the original dispute, there being no dispute left to resolve. The
private lawyer might well exclaim that the uncovenanted benefit to the defendant
would produce a result so unjust that it could be sustained only by irrefutable logic or
compelling precedent, and neither exists. The spontaneous disappearance of a vested

be interfering into the manner in which another nation handled its internal commerce.

Such interference would be justified only to protect the interests of one of its own

nationals. If that tie were ended, so was the justification. As international law

relaxed to allow aggrieved parties to pursue remedies directly, rather than through

diplomatic channels, the need for a rigid rule of dies ad quem also was relaxed. But

as was previously noted, such relaxations came about specifically in the language of

the treaties. There is no such language in the NAFTA document and there are

change of nationality by the enforcing party might deprive a tribunal of territorial

nationality was grounded in comity. It was not normally the business of one nation to

230. As with most hoary international rules of law, the requirement of continuous

indicated above, a vested claim, already the subject of valid proceedings, simply

requirement. But such specific provisions in other treaties and agreements only

into being. True, it is possible to imagine that a change of identity with a consequent

outcome in the quite different situation where, through subsequent events of the kind

232. The same lawyer might well, however, have much more difficulty in visualising the

investment treaties, the so-called “BITs”, contain specific modifications of the

nationality was specifically altered in the agreement. Many of the bilateral

and the United States arising out of the hostage crisis, the requirement of continuous

difficulties are of a kind which many domestic systems of law have confronted.

difficulties could arise when, under an arbitration agreement between A and B, the

claims in their own right more often, provision has been made for amelioration of the

arbitration agreement. These are no more than examples. These procedural

transferor for the benefit of the transferee; and he could well foresee that particular

of the claim process has changed. As claimants have been allowed to prosecute

international law has changed. Thus, in the claims settlement agreement between Iran

the complaint may be enforceable only by the transferee, or only in the name of the

government no longer had a citizen to protect. This history has changed as the nature

specifically spelled out in the various treaties that TLGI cites as proof that

enforcing a liability after a voluntary transfer to a third party, when the right to pursue

claimant defeated the only reason for the negotiations to continue. The claiming

former begins an arbitration, and afterwards transfers the right to C, a stranger to the

winding up. Equally, the lawyer would recognise the potential for difficulties in

negotiated and resolved only at a governmental level, any change in nationality of the

strict requirement of continuous nationality. But those provisions have been

changes its juristic character, or may become a right to share in the proceedings of a

nationality to the end of any international proceeding. When investment claims were

be enforceable for a while, or is compulsorily transferred to a third party, or entirely

affect one of the parties so that under the relevant domestic law the liability ceases to

stand in the way of the enforcement of liabilities when changes in corporate status, or

resolution of the claim. Respondent correctly contends that Article 1131 requires the

229. There is only limited dispute as to the history of the requirement of continuous

lawyer. Such a lawyer would of course be familiar with the inhibitions which can

231. We address at this stage an aspect of the problem which might well puzzle a private

such a change.

substantial reasons why the Tribunal should not stretch the existing language to affect
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answers the question as to whether continuous nationality is required until the

228. In sum, neither the language of the Treaty, nor any of the cases decided under it

the application of local property laws and the classification of local
property interests affected by foreclosure or other action subsequent to the
failure of the investment.”
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The only relevance of ICSID to this proceeding is that the Parties have elected to
function under its structure. That election cannot be used to change or supplement the
substance of the Treaty that the three nations have entered into. Whatever specificity
ICSID has on the requirement of continuous nationality through the resolution of the
dispute only points up the absence of such provisions in NAFTA. Claimants have not
shown that international law has evolved to the position where continuous nationality
to the time of resolution is no longer required.

through domestic tribunals and courts. NAFTA claims have a quite different

character, stemming from a corner of public international law in which, by treaty, the

power of States under that law to take international measures for the correction of

wrongs done to its nationals has been replaced by an ad hoc definition of certain kinds

of wrong, coupled with specialist means of compensation. These means are both

distinct from and exclusive of the remedies for wrongful acts under private law: see

Articles 1121, 1131, 2021 and 2022. It is true that some aspects of the resolution of

of view. In any event, the ILC is far from approving any recodification based on the
report.

of process, and the rights which they enforce, have nothing in common. There is no

warrant for transferring rules derived from private law into a field of international law

By the terms of the assignment, the only item being assigned was this NAFTA claim.

out to achieve.

American corporation. Such a naked entity as Nafcanco, even with its catchy name,
cannot qualify as a continuing national for the purposes of this proceeding. Claimants
also urge that TLGI remains in existence, since its charter remains in existence. The
Tribunal is being asked to look at form rather than substance to resolve a complicated
claim under an international treaty. Even if TLGI has some kind of ethereal
existence, it sought to place any remaining NAFTA marbles in the Nafcanco ring.
Claimants insist that Respondent is asking the Tribunal to “pierce” the corporate veil

place. We have already rehearsed our view of the inequities that befell TLGI in that

litigation, and a chancery court would certainly take such claims into account in

assessing damages. But this is an international tribunal whose jurisdiction stems

from and is limited to the words of the NAFTA treaty. Whatever the reasons for

TLGI’s decision to follow the bankruptcy route it chose, the consequences broke the

chain of nationality that the Treaty requires.

American corporation. All of the benefits of any award would clearly inure to the

Mississippi litigation which brought about the need for it to file bankruptcy in the first

234. TLGI urges some equitable consideration be given because it was the underlying

from TLGI to Nafcanco is not being challenged, except as to what is being assigned.

Eleven, read in the context of the Treaty as a whole, and of the purpose which it sets

All of the assets and business of TLGI have been reorganized under the mantle of an

such provision for free assignment somehow strengthens its position. The assignment

do so, not by inapt analogies with private law rules, but from the words of Chapter

of Party states. If the effects of a change of ownership are to be ascertained we must

237. Article 1109 fully authorizes transfers of property by an investor. TLGI contends that

investors. The report itself met with criticism in many quarters and from many points

familiar kind of process. But this apparent resemblance is misleading. The two forms

where claimants are permitted for convenience to enforce what are in origin the rights

protection, a field that would seem more nationality oriented than the protection of

proposed eliminating the continuous nationality rule even in cases of diplomatic

arbitrations has tended in practice to make a NAFTA arbitration look like the more

system by professionals experienced in the handling of major international

NAFTA system via Article 1120.1(c), and that the handling of disputes within that

236. TLGI further contends that the International Law Commission issued a report which

would be most strange to apply provisions of that Convention to a NAFTA dispute.

owed by or to a State) brought into existence by domestic law and enforceable

disputes arising in relation to private international commerce are imported into the

First, it must be noted that neither Canada nor Mexico are signatories of ICSID and it

under ICSID, there are different nationality rules that should be applied in this case.

International Centre for Settlement of Investment Disputes (ICSID). It claims that

235. Claimants also seek to rely on provisions of the Convention establishing the
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Rights of action under private law arise from personal obligations (albeit they may be

233. Such a reaction, though understandable, in our opinion, would be, wholly misplaced.

in the present context.

cause of action must be the rarest of incidents, and no warrant has been shown for it
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under Chapter 11 of the United States Bankruptcy Code.

remaining Canadian entity capable of pursuing the NAFTA claim.

some teeth?

adduced to establish his interest and he certainly was not a party in interest at the time

separation between the international obligations of the State under NAFTA, of which

Tribunal therefore makes no award of costs.

courts of the host nation. In the last resort, a failure by that nation to provide adequate

by a United States corporation.

NAFTA concerning decisions of the United States courts on the ground that

The line may be hard to draw, but it is real. Too great a readiness to step from outside

means of remedy may amount to an international wrong but only in the last resort.

exercise by this Tribunal of an appellate function parallel to that which belongs to the

(2) That it lacks jurisdiction to determine Raymond L. Loewen’s claims under

of justice. As we have sought to make clear, we find nothing in NAFTA to justify the

assignment of those claims to a Canadian corporation owned and controlled

each individual state to regulate according to its own chosen appreciation of the ends

agreement permitting external control or review, these latter responsibilities are for

origin who appear before its national courts. Subject to explicit international

much broader domestic responsibilities of every nation towards litigants of whatever

concerning the decisions of United States courts in consequence of TLGI’s

(1) That it lacks jurisdiction to determine TLGI’s claims under NAFTA

For the foregoing reasons the Tribunal unanimously decides -

ORDERS

NAFTA, an intervention on our part would compromise them by obscuring the crucial

difficult and novel questions of far-reaching importance for each party, and the

the fair treatment of foreign investors in the judicial sphere is but one aspect, and the

guard against allowing it to control our decision. Far from fulfilling the purposes of

240. In regard to the question of costs the Tribunal is of the view that the dispute raised

242. This human reaction has been present in our minds throughout but we must be on

What clearer case than the present could there be for the ideals of NAFTA to be given

whether he in fact continued any stock holding in the company. No evidence was

of the reorganization of TLGI.

here towards the foreign investor. Why not use the weapons at hand to put it right?

criticised the Mississippi proceedings in the strongest terms. There was unfairness

Tribunal allowed Raymond Loewen to continue in the proceeding to determine

may in principle be brought home to the State Party under Chapter Eleven, and have

no longer had control over his stock at the commencement of the proceeding. The

costly proceedings with no remedy at all. After all, we have held that judicial wrongs

Mississippi could well be troubled to find that they emerge from the present long and

injustices which were suffered by Loewen and Mr. Raymond Loewen in the Courts of

241. We think it right to add one final word. A reader following our account of the

XXXI. CONCLUSION

of the Tribunal and the Secretariat.

(4) That each party shall bear its own costs, and shall bear equally the expenses

Respondent originally objected to Raymond Loewen’s claims on the ground that he

239. Raymond Loewen argues that his claims under NAFTA survive the reorganization.

international law.

as a substitute for its jurisdictional requirements under its provisions and under

first commenced doing business. NAFTA does not recognize such business choices

compelling reasons for the Loewen interests to choose a United States mantle when it

made clearly had consequences under the Treaty. There might have been equally

The Tribunal has no reasons to doubt the legitimacy of those reasons but the choices

under an American corporate character including pressure from TLGI’s creditors.

entirety.

(3) TLGI’s claims and Raymond L. Loewen’s are hereby dismissed in their

when the claims were submitted to arbitration or after TLGI was reorganized

238. Claimants state that there were good and sufficient business reasons for reorganizing

it was not shown that he owned or controlled directly or indirectly TLGI

Tribunal sees no need to enter into that thicket. The question is whether there is any
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of Nafcanco and point out the legal complications involved in such a piercing. The
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(signed)
……………………
Lord Mustill
Arbitrator
Date: 17.06.03

(signed)
……………….
Sir Anthony Mason
President of the Tribunal
Date: 19.06.03

(signed)
……………………
Judge Abner J. Mikva
Arbitrator
Date: June 25, 2003

Done at Washington, D.C.

principles which we have been appointed to apply, and stay our hands.

interests of the international investing community demand that we must observe the

someone observes a miscarriage of justice, is to step in and try to put it right, but the

judicial system and the viability of NAFTA itself. The natural instinct, when

really a local error (however serious), will damage both the integrity of the domestic

into the domestic arena, attributing the shape of an international wrong to what is

71

England and Wales Court of Appeal (Civil Division)
The Queen on the Application of Abbasi & Anor. v. the
Secretary of State for Foreign Affairs and Commonwealth
Affairs & Secretary of State for the Home Department,
Judgement of 6 November 2002
[2002] EWCA Civ 1598

246







B e f o r e :

Date: 6

th

Defendants



TO EDITORIAL CORRECTIONS)

JUDGMENT : APPROVED BY THE COURT FOR HANDING DOWN (SUBJECT

---------------------

Hearing Dates: 10, 11 and 12 September 2002

Professor C Greenwood QC; Mr Philip Sales (instructed by The Treasury
Solicitor for the Defendants)

Mr N Blake QC; Mr Philippe Sands and Mr Ben Cooper (instructed by Messrs
Christian Fisher Khan for the Claimants)

-----------------------------------------

& Secretary of State for the Home Department

Secretary of State for Foreign and Commonwealth
Affairs 

- and -

Claimants

November, 2002

The Queen on the application of Abbasi & Anor.

---------------------

Royal Courts of Justice
Strand, London, WC2A 2LL

LORD JUSTICE CARNWATH

and 

LORD JUSTICE WALLER

LORD PHILLIPS, MR

The Hon. Mr Justice Richards

ADMINISTRATIVE AND DIVISIONAL COURT

QUEEN'S BENCH DIVISION

ON APPEAL FROM HIGH COURT OF JUSTICE

COURT OF APPEAL (CIVIL DIVISION)

IN THE SUPREME COURT OF JUDICATURE

Neutral Citation No: [2002] EWCA Civ 1598

Case No: C/2002/0617A; 0617B

Para. 26
Para. 27

The issues
The submissions

Are the applicants entitled to
relief in the present case?

Is the conduct of the Secretary
of State justiciable?



This is the judgment of the Court to which all members have contributed.

Paras. 107-108

Paras. 68-106

Paras. 58-67

Paras. 51-57

Is the legitimacy of executive
action taken by a foreign state
justiciable?
Our view of Mr Abbasi’s
predicament

X

Paras. 37-50

Discussion

Is executive action in the
conduct of foreign affairs
justiciable?

Lord Phillips: 



Paras. 23-25

The relief sought

Paras. 28-36

Para. 22

The claimants’ complaint

Is the legitimacy of an action
taken by a foreign sovereign
state justiciable?

Paras. 18-21

Paras. 9-17

Paras. 3-8

Paras. 1-2

Expressions of concern

The position according to the
United States Government and
the United States Courts

Mr Abbasi’s predicament

Introduction

& Secretary of State for the Home Department

Secretary of State for Foreign and Commonwealth Affairs

-v-

Abbasi and another 

INDEX



247

Government to visit detainees at Guantanamo Bay on three occasions,
between 19 and 20 January, between 26 February and 1 March and

5. The government was able to obtain permission from the United States

Mr Abbasi and the other British detainees in Guantanamo Bay has been
provided in a witness statement by Mr Fry, a Deputy Under-Secretary of
State for Foreign and Commonwealth Affairs. He speaks of close contact
between the United Kingdom Government and the United States
Government about the situation of the detainees and their treatment and
of the consistent endeavour of the government to secure their welfare and
ensure their proper treatment. To that end, we are told, the circumstances
of the British detainees have been the subject of regular representations
by the British Embassy in Washington to the United States Government.
They have also been the subject of direct discussions between the Foreign
Secretary and the United States Secretary of State as well as 'numerous
communications at official level'.

4. Evidence of action taken by the United Kingdom Government in relation to

forces in Afghanistan. He was, with others, transferred to Guantanamo
Bay. Those currently detained there include seven British citizens. As soon
as she learned what had happened to her son, Mrs Abbasi made contact
with the Foreign Office. Through lawyers, she pressed the Foreign Office to
assist in ensuring that the conditions in which her son was detained were
humane. She has also pressed the Foreign Office to procure from the
United States authorities clarification of her son's status and of what is to
be done with him in the future.

3. Mr Abbasi was one of a number of British citizens captured by American

Mr Abbasi's predicament

seek judicial review. However, on 1 July 2002 this court granted that
permission, retained the matter for itself, and directed that the
substantive hearing commence on 10 September 2002. It did so because
the unusual facts of this case raise important issues. To what extent, if at
all, can the English court examine whether a foreign state is in breach of
treaty obligations or public international law where fundamental human
rights are engaged? To what extent, if at all, is a decision of the executive
in the field of foreign relations justiciable in the English court? More
particularly, are there any circumstances in which the court can properly
seek to influence the conduct of the executive in a situation where this
may impact on foreign relations? Finally, in the light of the answers to
these questions, is any form of relief open to Mr Abbasi and his mother
against the Secretary of State for Foreign and Commonwealth Affairs?

2. On 15 March 2002 Richards J. refused the application for permission to

by United States forces in Afghanistan. In January 2002 he was
transported to Guantanamo Bay in Cuba, a naval base on territory held by
the United States on long lease pursuant to a treaty with Cuba. By the
time of the hearing before us he had been held captive for eight months
without access to a court or any other form of tribunal or even to a lawyer.
These proceedings, brought on his behalf by his mother, the second
claimant, are founded on the contention that one of his fundamental
human rights, the right not to be arbitrarily detained, is being infringed.
They seek, by judicial review, to compel the Foreign Office to make
representations on his behalf to the United States Government or to take
other appropriate action or at least to give an explanation as to why this
has not been done. 

 Feroz Ali Abbasi, the first claimant, is a British national. He was captured

Introduction

Detainees are being held in accordance with the laws and customs
of war, which permit the United States to hold enemy combatants

"The United States Government believes that individuals detained
at Guantanamo are enemy combatants, captured in connection
with an on-going armed conflict. They are held in that capacity
under the control of U.S. military authorities. Enemy combatants
pose a serious threat to the United States and its coalition partners. 

wrote to solicitors acting for the claimants in the following terms:

9. On 2 July 2002 the First Secretary at the American Embassy in London

The position according to the United States Government and the
United States Courts

proceedings in the District Court of Columbia. As we shall explain, rulings
in proceedings brought by other detainees in a similar position
demonstrate that Mr Abbasi's proceedings have, at present, no prospect of
success.

8. In or about February 2002 the claimants initiated habeas corpus

In cases where a person is detained in connection with international
terrorism, these judgements become particularly complex. As regards the
issue of the detainees now at Guantanamo Bay, as well as satisfying the
clear need to safeguard the welfare of British nationals, the conduct of
United Kingdom international relations has had to take account of a range
of factors, including the duty of the Government to gather information
relevant to United Kingdom national security and which might be
important in averting a possible attack against the United Kingdom or
British nationals or our allies; and the objectives of handling the detainees
securely and of bringing any terrorist suspects to justice." 

"In cases that come to us with a request for assistance, Foreign
and Commonwealth Ministers and Her Majesty's diplomatic and
consular officers have to make an informed and considered
judgement about the most appropriate way in which the interests
of the British national may be protected, including the nature,
manner and timing of any diplomatic representations to the country
concerned. Assessments of when and how to press another State
require very fine judgements to be made, based on experience and
detailed information gathered in the course of diplomatic business.

Fry in the following terms:

7. The position of the Foreign and Commonwealth Office is summarised by Mr

question Mr Abbasi with a view to obtaining information about possible
threats to the safety of the United Kingdom. Initially this was the subject
of independent complaint by the claimants, but before us the argument
has focussed on the allegation that the Foreign and Commonwealth Office
is not reacting appropriately to the fact that Mr Abbasi is being arbitrarily
detained in violation of his fundamental human rights.

6. The members of the security services took advantage of these visits to

between 27 and 31 May. These visits were conducted by officials of the
Foreign and Commonwealth Office and members of the security services.
The former were able to assure themselves that the British prisoners,
including Mr Abbasi, were being well treated and appeared in good
physical health. By the time of the third visit, facilities had been purpose
built to house detainees. Each was held in an individual cell with air
ventilation, a washbasin and a toilet. It is not suggested by the claimants
that Mr Abbasi is not being treated humanely.
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"With respect to any individual subject to this order ..... the
individual shall not be privileged to seek any remedy or maintain
any proceeding, directly or indirectly, or to have any such remedy

executive authority entrusted to the President as Commander in Chief of
the US Military. It is not clear whether he is detained pursuant to a Military
Order issued by the United States President on 13 November 2001 relating
to "Detention, treatment, and trial of certain non-citizens in the war
against terrorism". We can summarise the effect of that Order as follows.
The Order stipulates that it applies to any individual who is not a citizen of
the United States with respect to whom the President has determined in
writing that there is reason to believe (1) that such individual is a member
of al-Qaeda or (2) that he was engaged in international terrorism, or (3)
that it is in the interests of the United States that he should be subject to
the order. The order provides that any such individual will be detained at
an appropriate location and treated humanely. It provides that any
individual "when tried" will be tried by a military tribunal, and contains
extensive provisions relating to such trial. It further provides:

11. Mr Abbasi is, as we understand the position, detained pursuant to the

"By universal agreement and practice, the law of war draws a
distinction between the armed forces and the peaceful populations
of belligerent nations and also between those who are lawful
combatants and unlawful combatants. Lawful combatants are
subject to capture and detention as prisoners of war by opposing
military forces. Unlawful combatants are likewise subject to capture
and detention, but in addition they are subject to trial and
punishment by military tribunals for acts which render their
belligerency unlawful." 

The distinction between lawful and unlawful combatants is drawn in a
passage in a Supreme Court decision ex parte Quirin (1942) 317 U.S. 1
30-31 (quoted at p.7 of A-G's response in proceedings in the United States
District Court for the Eastern District of Virginia, Norfolk Division Hamdi v
Rumsfeld of Bundle 2 to which we shall return): 

"Taliban detainees are not entitled to POW status ... they have not
conducted their operations in accordance with the laws and
customs of war ... al Qaeda is an international terrorist group and
cannot be considered a state party to the Geneva Convention. Its
members, therefore, are not covered by the Geneva Convention,
and are not entitled to POW status under the treaty." 

States has not, however, accepted that prisoners held at Guantanamo
have the status of prisoners of war. The position of the United States is
made plain in the following passage of a statement made by the United
States Press Secretary on 2 February 2002:

10. The Third Geneva Convention 1949 relates to Prisoners of War. The United

Under international humanitarian law, captured enemy combatants
have no right of access to counsel or the courts to challenge their
detention. If and when a detainee is charged with a crime, he
would have the right to counsel and fundamental procedural
safeguards." 

at least for the duration of hostilities. I can assure you that the
United States is treating these individuals humanely and in a
manner consistent with the principles of the Third Geneva
Convention 1949. Representatives of the International Committee
of the Red Cross are at Guantanamo Bay and meet with detainees
individually and privately. 

Rumsfeld, concerning a national of Saudi Arabia, born in Louisiana and
claiming to be an American citizen. He was captured in Afghanistan, held
initially in Guantanamo Bay but then transferred to custody in Norfolk,
Virginia. His father has petitioned on his behalf for habeas corpus in the
District Court for the Eastern District of Virginia, Norfolk Division. No point
has been taken on jurisdiction, no doubt because Mr Hamdi is detained on

16. Mr Fry has placed before the court a pleading in a case, Hamdi v Donald

further informed that regardless of the outcome of the appeal, a petition
for certiorari is almost certain to be filed with the Supreme Court. In these
circumstances we cannot proceed on the basis that the last word has been
spoken by the United States courts on their jurisdiction to entertain a
claim for habeas corpus on behalf of detainees at Guantanamo. On the
face of it we find surprising the proposition that the writ of the United
States courts does not run in respect of individuals held by the
government on territory that the United States holds as lessee under a
long term treaty.

15. We are informed that the decision in Rasul is subject to appeal. We are

entry into the United States and seeking immigration. They are entitled to
a writ of habeas corpus to ascertain whether the restraint is lawful –
Nishimura Ekiu v. United States (1892) 142 U.S. 651, 660.

14. The District Court distinguished the position of aliens held at a port of

the Supreme Court in Eisentrager v Forrestal (1949) 174 F.2d 961. That
case concerned German citizens who had been convicted of espionage by
a United States military commission after the surrender of Germany at the
end of the Second World War and repatriated to Landsberg Prison in
Germany to serve their sentences. The prison was under the control of the
United States army. The prisoners petitioned for writs of habeas corpus.
Giving the decision of the majority, Justice Robert Jackson held that a
court was unable to extend the writ of habeas corpus to aliens held
outside the territory of the United States. He distinguished between aliens
and citizens, observing that "citizenship as a head of jurisdiction and a
ground of protection was old when Paul invoked it in his appeal to Caesar".

13. In so holding, the District Court purported to follow a majority decision of

British and one Australian, commenced a civil action in the District Court
of Columbia – Rasul et al. v George Walker Bush et al. in which they
petitioned for a writ of habeas corpus. The government moved to dismiss
the action for want of jurisdiction. A similar motion was brought to dismiss
an action brought by relatives of ten Korean citizens, who were also
detained at Guantanamo Bay – Odah et al. v United States of America et
al. The petitioners sought an order that the detainees be informed of the
charges, if any, against them, be permitted to consult with counsel and
have access to a court or other impartial tribunal. The Court treated this
as an application for habeas corpus. After hearing argument the Court
ruled that the military base at Guantanamo Bay was outside the sovereign
territory of the United States and that, in consequence of this fact and the
fact that the claimants were aliens, the Court had no jurisdiction to
entertain their claims. The position would have been different had they
been American subjects.

12. On 19 February 2002 three prisoners detained at Guantanamo Bay, two

There is no indication whether Mr Abbasi is going to be tried and thus
whether the Order applies to him.

or proceeding sought on the individual's behalf, in (i) any court of
the United States, or any State thereof, (ii) any court of any foreign
nation, or (iii) any international tribunal."
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there is no obligation under the law and customs of war for captors
to charge combatants with an offence;

prisoners of war have no right to counsel;

the military has properly determined that Hamdi was an enemy
combatant, "the executives' determination that someone is an
enemy combatant and should be detained as such [being] one of
the most fundamental military judgments of all",

the sworn declaration explaining the military's determination
readily satisfies any constitutionally appropriate standard of judicial
review.

ii.

iii.

iv.

v.

the military as to who is an enemy combatant is almost unchallengeable.
Furthermore, whereas in a conventional war prisoners of war have to be
released at the end of hostilities, there is the possibility that, by denying
the detainees captured during the war against terrorism the status of
prisoners of war, their detention may be indefinite. The position of the

19. Submissions made in Hamdi seem, however, to entail that the decision of

The legal status of the detainees, and their entitlement to prisonerof-war (POW) status, if disputed, must be determined by a
competent tribunal, in accordance with the provisions of Article 5 of
the Third Geneva Convention." 

"All persons detained in this context are entitled to the protection
of international human rights law and humanitarian law, in
particular the relevant provisions of the International Covenant on
Civil and Political Rights (ICCPR) and the Geneva Conventions of
1949. 

outside the United States, in respect of the stand taken by the United
States government in cases such as Hamdi. On 16 January 2002 the
United Nations High Commissioner for Human Rights issued a statement
which included the following assertions

18. There have been widespread expressions of concern, both within and

Expressions of concern

with observations of the Court of Appeals of the Fourth Circuit in
interlocutory hearings in the same proceedings. Once again it seems likely
that these proceedings will, whatever their outcome, be subject to appeal
and thus will not represent the last word on the extent to which the status
of a person held as an enemy combatant is open to review by the courts.

17. The Attorney-General's response indicates that his submissions accord

Thus, in essence, the submission is that the war on terrorism is at least
the equivalent to a conventional war, the military's judgment as to who is
an enemy combatant should be upheld, and the rights available to citizens
in relation to ordinary criminal prosecutions, e.g. the right to counsel, and
the right to be brought before a court and charged within a reasonable
time, are inapplicable. 

Hamdi's detention is lawful since he has been seized by the military
and is detained as an enemy combatant; 

L

United States territory and claims American citizenship. The pleading in
question is the response of the Attorney-General in what appears to be the
final stages of the hearing at first instance. The material parts of this
response can be summarised as follows:

"In this connection, the Commission must emphasize the
importance of ensuring the availability of effective and fair
mechanisms for determining the status of individuals falling under
the authority and control of a state, as it is upon the determination
of this status that the rights and protections under domestic and
international law to which those persons may be entitled depend.

The Commission made observations on 13 May 2002, and the US further
responded on 15 July. Following this the Commission reasserted its
authority requesting precautionary measures by letter dated 23 July 2002.
Two paragraphs of that decision are worth quoting: 

"The United States wishes to inform the Commission that the legal
status of the detainees is clear, that the Commission does not have
jurisdictional competence to apply international humanitarian law,
that the precautionary measures are neither necessary nor
appropriate in this case, and that the Commission lacks authority to
request precautionary measures of the United States." 

The United States response was delivered under cover of a letter dated 11
April, the letter stating:

"take the urgent measures necessary to have the legal status of
the detainees at Guantanamo Bay determined by a competent
Tribunal." 

Organisation of American States, of which the United States is a member.
By letter dated 12 March 2001 the Commission requested that the United
States:

21. The Inter-American Commission on Human Rights is an organ of the

than the United Kingdom are also concerned about their citizens being
held without due process. One matter of particular concern relates to the
length of detention. As Miss Christian points out, a citizen of the United
States has the right to go before a court to challenge the legality of his
detention. That right at the very least compels the US military to say
whether the particular individual is being held as an enemy combatant. In
practice, it enables that individual to argue the points of concern and
challenge the response of the US government exemplified by the A-G's
response in Hamdi. Thus Miss Christian submits that there is serious
discrimination between US citizens and non-US citizens held as enemy
combatants.

20. In her 8th Witness statement Miss Christian suggests that countries other

The old legal regime is the Geneva Convention, designed to protect
legitimate prisoners of war captured during conflicts. Under the
convention, it is not a crime to be a member of an enemy's army,
and POWs are free to go home after the end of hostilities unless
they are charged with a war crime or a crime against humanity."

"What received less attention until recently was the
Administration's plan to detain the men for as long as it deemed
they posed a threat to American security. The White House is
upfront about its intention to change the established rules of war.
"What the Administration is trying to do is create a new legal
regime," the Deputy Assistant Attorney-General, John Yoo, said in
a speech earlier this year. 

United States Administration was described in an article about two
Australian detainees in the Sydney Morning Herald for 17 May 2002,
entitled 'At the President's Pleasure', in this way:
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points made by the Commission. Those submissions can be summarised
as follows: The status of Mr Abbasi is unclear; it is unclear precisely how
long the US authorities intend to hold him; it is unclear whether they
intend to bring charges against him before a military tribunal or a court.
Of critical significance, he has no access to a court to clarify the legitimacy
of his continued detention, even to the extent of clarifying that the
President continues to rule that he is an individual to whom the
Presidential decree applies. Even less does he have any opportunity to
challenge the validity of that decree. The United States has chosen to
place non-US citizens in a different position from US citizens. It is an open
question whether US citizens' challenges will ultimately be successful, but
they have had, and do have, access to the courts in the United States.
Non-US citizens are detained in a place over which the United States has
de facto control, but from which the detainee has no ability to test the
legality of his detention. Indeed the Presidential decree purports to deprive

22. The submissions of Mr Blake QC, on behalf of the claimants, echo the

The claimants' complaint

Notwithstanding this basic precept which underlies the
Commission's present request for precautionary measures, the
United States has not provided the Commission with any
information concerning steps that have been taken to clarify the
legal status of each of the detainees at Guantanamo Bay. Rather, it
has reiterated the view asserted by the United States prior to the
adoption of the Commission's measures, namely that the legal
status of the detainees is clear because the Executive Branch of the
US government considers that neither the Taliban nor the al Qaeda
detainees meet the criteria applicable to lawful combatants under
the Third Geneva Convention. The Commission has already
determined, however, that doubts continue to exist concerning the
legal status of the detainees, and that it remains entirely unclear
from their treatment by the United States what minimum rights
under international human rights and humanitarian law the
detainees are entitled to. The United States has only said that it "is
treating and will continue to treat all of the individual detained at
Guantanamo Bay humanely and, to the extent appropriate and
consistent with military necessity, in a manner consistent with the
principles of the [Geneva Convention]." While the Commission is
encouraged that the United States intends to treat the detainees
humanely, this statement appears to confirm the Commission's
previous finding that, in the State's view, the nature and extent of
rights afforded to the detainees remain entirely at the discretion of
the US government. And as indicated by the Commission in its
initial request, this is not sufficient to comply with the United
States' international obligations."

This fundamental prerequisite is reflected in the provisions of
numerous international instruments, including Article 5 of the Third
Geneva Convention and Article XVIII of the American Declaration,
which must be interpreted and applied so as to be given practical
effect. Partly for this reason, human rights supervisory bodies such
as this Commission may raise doubts concerning the status of
persons detained in the course of an armed conflict, as it has in the
present matter, and require that such status be clarified to the
extent that such clarification is essential to determine whether their
human rights are being respected. In light of the principle of
efficacy, it is not sufficient for a detaining power to simply assert its
view as to the status of a detainee to the exclusion of any proper or
effectual procedure for verifying that status. 

amendment and re-amendment, it was almost comprehensively
abandoned by Mr Blake in the course of oral submissions. He had, so it
seemed to us, great difficulty in advancing his claim to relief in a form
which could readily be transposed into an order of the court. The essence
of his submissions was that Mr Abbasi was subject to a violation by the

25. Although the formulation of this relief was the result of a process of

have not pursued a separate claim against the Second Defendant before
us, and we shall say no more of this.

24. Relief was also claimed against the Second Defendant, but the Claimants

(vii) That in the discharge of the said duty, the Respondents [Defendants]
should make diplomatic representations to the United States authorities at
whichever level and in whatever terms is considered most appropriate to
achieve the ends stated in vi. above. 

d. permit access by the Second Claimant to a lawyer of his choice
for the purpose of c. above, and/or advising of his rights with
respect to any criminal law investigation to which he may be
subject. 

c. bring the Second Claimant before a competent court or tribunal
to determine whether the Claimant is being held in accordance with
law, and applicable international standards; 

b. return him to the custody or control of the Respondents
[Defendants] in the United Kingdom; or 

a. release the Second Claimant from detention or; 

(vi) That accordingly, the Respondents [Defendants] are under a duty to
take all reasonable steps within their jurisdiction to cause, seek or require
the government of the United States to:-

(v) That the Second Claimant accordingly is in need of the exercise of the
said jurisdiction and powers enjoyed by the Defendants; 

(iv) That the Second Claimant [this and other references to the Second
Claimant in Section 7 should be references to the First Claimant] as a
British national temporarily present detained abroad without access to a
local court or tribunal for determination of the legality, purpose and
intended duration of the detention, is held arbitrarily contrary to
international standards in the ECHR, the ICCPR or the ADHR respectively; 

(iii) That in the exercise of such sovereignty or jurisdiction, the United
Kingdom government should act compatibly with the Convention rights of
such nationals; 

(ii) That acts or omissions with respect to the said right are exercises of
jurisdiction and/or acts of sovereignty over the said nationals; 

(i) That the government of the United Kingdom has the right to protect the
interests of its nationals, within the limits permitted by international law; 

Against the First Respondent [Defendant]:

23. By the re-amended claim form the claimants request the court to declare:

The relief sought

the detainee of the right to go to any court. He is in (as it was described
during the hearing) 'a legal black hole'.
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where there is doubt as to whether persons who have committed
belligerent acts are prisoners of war, they are to be accorded the
protection of the Convention until their status has been determined 'by a
competent tribunal'. It was contrary to the Convention and to international
law to deny Guantanamo prisoners both the protection of the Convention
and the right to have their status determined by a competent tribunal.
Principles of humanitarian law and human rights alike would not permit
the denial of access to a review by a court of whether detention was
lawful.

30. Mr Blake also relied on the 3rd Geneva Convention. Article 5 provides that

instruments which, so he submitted, established that the prohibition of
arbitrary detention had reached the status of a norm of customary
international law: Article 9 of the United Nations Declaration of Human
Rights; Article 9 of the International Covenant on Civil and Political Rights;
Article 5 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms; Article 7 of the American Convention of
Human Rights.

29. In support of this submission, Mr Blake referred us to a number of

that the United States was in breach of a fundamental right, or 'ius
cogens', in subjecting Mr Abbasi to arbitrary detention. Mr Blake did not
suggest that there might not be good grounds for detaining Mr Abbasi. He
accepted that the application of the principles of the rules of war, and the
provisions of the Geneva Convention, raised difficult questions in the
context of the events of September 11th and the military campaign in
Afghanistan which followed. The status of Mr Abbasi was in doubt. The
violation of international law consisted in his denial of access to any
tribunal before which that doubt could be resolved. He was, in truth,
subject to arbitrary detention.

28. A lengthy section of Mr Blake's argument was devoted to demonstrating

Is the legitimacy of action taken by a foreign sovereign state
justiciable?

principles relied upon by Mr Greenwood.

27. We propose to outline the submissions made in respect of each of the

The submissions

authorities clearly established two principles that posed insuperable
barriers to the relief claimed in these proceedings: (1) the English court
will not examine the legitimacy of action taken by a foreign sovereign
state; (2) the English court will not adjudicate upon actions taken by the
executive in the conduct of foreign relations. Most of the debate focussed
on the question of whether these principles do, indeed, bar the claimants'
claim to relief.

26. For the Secretary of State, Mr Greenwood QC submitted that the

The issues

United States of one of his fundamental human rights and that, in these
circumstances, the Foreign Secretary owed him a duty under English
public law to take positive steps to redress the position, or at least to give
a reasoned response to his request for assistance. Mr Blake accepted that
no legal precedent established such a duty, but submitted that the
increased regard paid to human rights in both international and domestic
law required that such a duty should be recognised.

"The Court would here observe that, within the limits prescribed by
international law, a State may exercise diplomatic protection by
whatever means and to whatever extent it thinks fit, for it is its
own right that the State is asserting. Should the natural or legal
person on whose behalf it is acting consider that their rights are not
adequately protected, they have no remedy in international law. All
they can do is resort to national law, if means are available, with a
view to furthering their cause or obtaining redress. The municipal
legislator may lay upon the State an obligation to protect its
citizens abroad, and may also confer upon the national a right to
demand the performance of that obligation, and clothe the right

municipal law may afford the individual a right to diplomatic protection
against breaches of international law by another State. He referred us to
the following passage from the Barcelona Traction Company case – 1970
ICJ Reports at page 44:

35. Mr Blake laid emphasis on the fact that international law recognises that

English court will not adjudicate on the legality of the executive actions of
a foreign State. He held, however, that this principle of comity, founded in
public international law, has no application to the facts of this case. The
United States are not impleaded in the present proceedings. The rights
and liabilities of the United States are not in issue. What is here sought is
domestic relief against the Secretary of State.

34. Mr Blake for his part did not challenge the general proposition that the

proposition for which they were cited. It is not, however, a proposition
that affords of no exception. Mr Greenwood accepted that there were
exceptions to the rule. He submitted, however, that the exceptions applied
only in exceptional circumstances and had no application to the facts of
the present case. Examples of cases where the rule was not applied are
Oppenheim v Cattermole [1976] AC 249, R v Secretary of State for the
Home Department, ex parte Adan [2001] 2 AC 477 and Kuwait Airways
Corp v Iraqi Airways Co (Nos 4 and 5) [2002] 2 WLR 1352. We shall revert
to these decisions when we come to review the merits of the rival
contentions.

33. The cases cited by Mr Greenwood unquestionably support the general

determine whether a foreign State is in breach of its treaty obligations, Mr
Greenwood referred us to the observations of Lord Diplock in British
Airways v. Laker Airways [1985] AC 58 at 85-6. He further submitted that
it is well established that the English court will not adjudicate upon the
legality of a foreign State's transactions in the sphere of international
relations in the exercise of sovereign authority, citing Buttes Gas and Oil v
Hammer [1982] AC 888 at 932 (per Lord Wilberforce); Westland
Helicopters Ltd v AOI [1995] QB 282. To do so would involve a serious
breach of comity: see Buck v AG [1965] 1 Ch 745 at 770-771 (per Lord
Diplock) and R v Secretary of State, ex parte British Council of Turkish
Cypriot Associations 112 ILR 735 at 740 (per Sedley J). He observed that
the relief sought by the claimants was founded on the assertion that the
United States government was acting unlawfully. For the court to rule on
that assertion would be contrary to comity and to the principle of State
immunity.

32. In support of the proposition that the English court has no jurisdiction to

violated a fundamental human right. He emphasised that the United
States government denied that the detention of prisoners at Guantanamo
was unlawful and submitted that the legality of that detention was not
justiciable in an English court.

31. Mr Greenwood did not challenge the proposition that arbitrary detention

252

"Whether and when to seek to interfere or to put pressure on in
relation to the legal process, if ever it is a sensible and a right thing
to do, must be a matter for the Executive and no one else, with

"The general rule is well established that the courts should not
interfere in the conduct of foreign relations by the Executive, most
particularly where such interference is likely to have foreign policy
repercussions (see R. v. Secretary of State for Foreign and
Commonwealth Affairs, ex parte Everett [1989] 1 QB 811 at 820).
This extends to decisions whether or not to seek to persuade a
foreign government of any international obligation (e.g. to respect
human rights) which it has assumed. What if any approach should
be made to the Yemeni authorities in regard to the conduct of the
trial of these terrorist charges must be a matter for delicate
diplomacy and the considered and informed judgement of the FCO.
In such matters the courts have no supervisory role." (p.615, per
Lightman J).

(2) R. v. Secretary of State for Foreign and Commonwealth Affairs, ex
parte Ferhut Butt (116 ILR 607 (1999)): 

"... in the context of a situation with serious implications for the
conduct of international relations, the courts should act with a high
degree of circumspection in the interests of all concerned. It can
rarely, if ever, be for judges to intervene where diplomats fear to
tread." (p.479, per Sir John Donaldson MR)

(1) R. v. Secretary of State for Foreign and Commonwealth Affairs, ex
parte Pirbhai (107 ILR 462 (1985)): 

submission that the decisions taken by the executive in its dealings with
foreign states regarding the protection of British citizens abroad are nonjusticiable, starting with Council of Civil Service Unions v Minister for the
Civil Service [1985] 1 AC 374 (the GCHQ case). Mr Greenwood drew
particular attention to the observations of Lord Diplock at p.411. He
submitted that the courts have repeatedly held that the decisions taken by
the executive in its dealings with foreign states regarding the protection of
British nationals abroad are non-justiciable. He cited the following
passages from recent decisions in support of this proposition:

37. Mr Greenwood referred to a formidable line of authority in support of his

Is executive action in the conduct of foreign affairs justiciable?

relation to the next issue – can the English court adjudicate upon the
conduct of the executive in the field of international relations? In support
of the submission that it was desirable that the court should assert such
jurisdiction, Mr Blake referred us to the views of Professor Dugard, Special
Rapporteur to the Fifty Second Session of the International Law
Commission. Professor Dugard advocated municipal law rights to
diplomatic protection and observed that in some States such rights were
already recognised. It was implicit that the exercise of such rights did not
infringe any principle of international law.

36. This argument overlapped with the submissions made by Mr Blake in

He submitted that this passage demonstrates that no breach of comity is
involved where a court adjudicates on a claim for a domestic law remedy
that is founded on an alleged breach of international law by another State. 

with corresponding sanctions. However, all these questions remain
within the province of municipal law and do not affect the position
internationally." (1970 ICJ reports, p. 3, para. 78). 

Professor Dugard, to which we have already referred. The Dugard Report
proposed that a State should have legal duty (under general international
law) "to exercise diplomatic protection on behalf of the injured [national]
upon request, if the injury results from a grave breach of a jus cogens
norm attributable to another State" (draft Article 4(1)). It suggested that
such a duty (and the corresponding right of the national) should exist
where the national was unable to bring a claim before a competent
international court or tribunal. Mr Blake recognised that this proposal had
not yet been accepted by all states parties (including the US and the UK).
Indeed Professor Dugard himself had accepted that his proposal would not
in fact go forward. He later said:

41. Mr Blake referred us to the First Report on Diplomatic Protection by

conventional view is that where a state intervenes by diplomatic action in
aid of a subject who has been treated by another state in a manner which
infringes international law, the injury that has been done is to the state
and the right asserted is that of the state. Mr Blake drew our attention to
recent developments of international law under which it has been
recognised that the right infringed in such a case is that of the subject and
the intervention of the state is in support of the right of its subject. It is
only a short further step for the municipal law of a state to recognise a
duty owed to the subject to intervene to protect the subject against the
violation of the rights that he enjoys under international law.

40. Mr Blake started with the position under international law. The

were good reasons why the court should extend the boundaries of judicial
review to embrace decisions as to the exercise of diplomacy where
fundamental rights of British subjects were threatened in a foreign
country. Public international law governed relations between states. It
could not be expected to be in the van in imposing duties on individual
States to protect their own subjects against violation of their human
rights. There was, however, a growing recognition that international law
could and should give rise to individual rights. This country should take the
lead in recognising that the government owed a duty to British citizens to
take appropriate steps to protect them against violation of their
fundamental human rights by other countries.

39. Mr Blake embarked with fervour on the task of persuading us that there

matter of Foday Saybana Sankoh (119 ILR (2000) 389 at 396) where he
described as a hopeless proposition that "the court should dictate to the
executive government steps that it should take in the course of executing
government foreign policy."

38. To the above he added a citation from the judgment of Laws LJ in the

"... there is, in my judgement, no duty upon the Secretary of State
to ensure that other nations comply with their human rights
obligations. There may be cases where the United Kingdom
Government has, for example by diplomatic means, chosen to seek
to persuade another State to take a certain course in its treatment
of British nationals; but there is no duty to do so." (paragraph 19,
per Sir Richard Tucker).

(3) R. (Suresh and Manickavasagam) v. Secretary of State for the Home
Department [2001] EWHC Admin 1028 (unreported, 16 November 2001):

their access to information and to local knowledge. It is clearly not
a matter for the courts. It is clearly a high policy decision of a
government in relation to its foreign relations and is not justiciable
by way of judicial review." (p.622, per Henry LJ).
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European Convention on Human Rights was capable of creating rights to
seek diplomatic intervention on the part of a person in the position of Mr
Abbasi. These submissions overlapped with submissions that the Human
Rights Act should be so interpreted as to give rise to such rights under

45. Mr Blake also submitted that, as a matter of international law, the

Consular Relations, to which both this country and the United States are
party. In the La Grand case (Germany v United States) 27 June 2001 the
International Court of Justice held that Article 36 of this Convention
created individual rights of detained persons to have consular access.
Initially the applicants had sought to enforce such a right in these
proceedings, but this remedy was not pursued before us. Mr Blake did,
however, submit that this was a pertinent example of international law
creating individual rights, to which effect should be given under domestic
law.

44. In this context Mr Blake drew attention to the 1963 Convention on

This was the minimum obligation that Mr Blake urged the court should
recognise in the present case.

"What would be required of the English court is to identify a
minimum obligation on the government to give an account of what
steps it has taken by way of intervention and why, given the
circumstances, it has not done more."

constitutional case law suggested that the state had a duty to protect
German nationals and that South African writers had argued for a
constitutional right to diplomatic protection. He then contemplated the
possibility of such a right under English domestic law, at least in a
situation where urgent intervention was required to prevent torture or
similar gross ill-treatment.

43. Professor Warbrick went on, however, at p.733, to observe that German

"The government adheres to the orthodoxy of the 'Vattelian' fiction
that diplomatic protection is the right of the State, that it is a right
to claim for breaches of international law ... which affects its
nationals. Whether or not to bring the claim, on what terms it is
settled and the destination of the proceeds of any settlement are
for the State alone to decide. This international perspective is
replicated in domestic law, where the presentation of claims is an
exercise of the foreign affairs prerogative, which, despite the
advances in accountability for the exercise of prerogative powers in
recent years, has remained outside the scope of judicial review." 

Diplomatic Representations and Diplomatic Protection in (2002) 1 Ch 723.
That article recognised, at p.724, the present position in English municipal
law:

42. Mr Blake referred us, in addition, to an article by Professor Warbrick on

"The Special Rapporteur recognised that he had introduced Article 4
de lege ferenda. As already indicated, the proposal enjoyed the
support of certain writers, as well as some members of the Sixth
Committee and of the International Law Association; it even formed
part of some Constitutions. It was thus an exercise in the
progressive development of international law. But the general view
was that the issue was not yet ripe for the attention of the
Commission and that there was a need for more state practice and,
particularly, more opinio juris before it could be considered." (ILC
Report, 2000, para. 456).

Is the legitimacy of executive action taken by a foreign State
justiciable?

Discussion

Burnton J. in R (Carson) v Secretary of State for Employment and
Pensions (23rd May 2002), a case concerned with the pension rights of a
British subject resident abroad. Mr Blake accepted that there was no
Convention right to diplomatic protection, but argued that if there was a
causal link between the failure to accord Mr Abbasi diplomatic protection
and his continued arbitrary detention, then the Foreign and
Commonwealth Office was acting in a way which was incompatible with Mr
Abbasi's Convention right to liberty under Article 5 and was thus in breach
of Section 6 of the Human Rights Act.

50. In support of this submission, Mr Blake relied on the reasoning of Stanley

public authority to act in a way which is incompatible with a Convention
right. Mr Blake accepted that the applicants had to establish that Mr
Abbasi was within the jurisdiction of the United Kingdom in order to invoke
the Act and the Convention. He submitted however that this requirement
was satisfied because, as Mr Abbasi was a British national, the United
Kingdom government had jurisdiction to take measures in relation to him.

49. Section 6(1) of the Human Rights Act provides that it is unlawful for a

"The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section 1."

and the Human Rights Act, although once again he accepted that this
required an extension of the existing jurisprudence. Article 1 of the
Convention provides:

48. Mr Blake sought to derive assistance from the Human Rights Convention

case, the exercise of prerogative should be subject to judicial review. In
essence his submissions were as follows: (i) a continuing and serious
wrong was being done to Mr Abbasi, a British national, abroad; (ii) it was
within the power of the Foreign and Commonwealth Office to make
representations to the United States; (iii) those representations might
bring the wrong to an end; (iv) the Foreign and Commonwealth Office had
taken no relevant action, nor given any explanation for their failure; (v) in
these circumstances judicial review should lie.

47. Mr Blake then proceeded to develop his case as to why, on the facts of this

that the mere fact that the decision sought to be reviewed related to the
exercise of prerogative power by the Foreign Office did not place a
complete embargo on relief being obtained from the court. He referred to
ex parte Everett [1989] 1 QB 811 relating to the issue of passports, and to
Lewis v A-G of Jamaica [2001] 2 AC 50 a case concerned with the
prerogative of mercy, where a procedural irregularity was held to be the
subject of review. He, in his turn, relied on the GCHQ case where he
pointed out that the court held that executive action was not immune from
judicial review merely because it was carried out in pursuance of a power
derived from a common law or prerogative, rather than a statutory source.
This is an authority to which we will return.

46. In answer to the case advanced by Mr Greenwood, Mr Blake submitted

domestic law, and we shall consider them in that context, to which we now
turn.
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to limit the policy exception to the rule to the infringement of human
rights. In Oppenheim v Cattermole [1976] AC 249 one issue that arose
was whether a decree passed in Germany in 1941 depriving Jews who had
emigrated from Germany of their citizenship should be recognised by the
English court. Lord Cross of Chelsea at 277G said this:

52. It is of interest to see to what Mr Donaldson was referring when he sought

26. This is not to say an English court is disabled from ever taking
cognisance of international law or from ever considering whether a
violation of international law has occurred. In appropriate circumstances it
is legitimate for an English court to have regard to the content of
international law in deciding whether to recognise a foreign law. Lord
Wilberforce himself accepted this in the Buttes case, at p 931D. Nor does
the "non-justiciable" principle mean that the judiciary must shut their eyes
to a breach of an established principle of international law committed by
one state against another when the breach is plain and, indeed,
acknowledged. In such a case the adjudication problems confronting the
English court in the Buttes litigation do not arise. The standard being
applied by the court is clear and manageable, and the outcome not in
doubt. That is the present case." 

This was Lord Wilberforce's conclusion regarding the important inter-state
and other issues arising in that case: see his summary, at p.937. 

"the court would be asked to review transactions in which four
sovereign states were involved, which they had brought to a
precarious settlement, after diplomacy and the use of force, and to
say that at least part of these were 'unlawful' under international
law." 

25. My Lords, this submission seeks to press the non-justiciability principle
too far. Undoubtedly there may be cases, of which the Buttes case is an
illustration, where the issues are such that the court has, in the words of
Lord Wilberforce, at p.938, "no judicial or manageable standards by which
to judge [the] issues": 

"24. On behalf of IAC Mr Donaldson submitted that the public policy
exception to the recognition of provisions of foreign law is limited to
infringements of human rights. The allegation in the present action
is breach of international law by Iraq. But breach of international
law by a state is not, and should not be, a ground for refusing to
recognise a foreign decree. An English court will not sit in judgment
on the sovereign acts of a foreign government or state. It will not
adjudicate upon the legality, validity or acceptability of such acts,
either under domestic law or international law. For a court to do so
would offend against the principle that the courts will not
adjudicate upon the transactions of foreign sovereign states. This
principle is not discretionary. It is inherent in the very nature of the
judicial process: see Buttes Gas and Oil Co v Hammer (No 3)
[1982] AC 888, 932. KAC's argument, this submission by IAC
continued, invites the court to determine whether the invasion of
Kuwait by Iraq, followed by the removal of the ten aircraft from
Kuwait to Iraq and their transfer to IAC, was unlawful under
international law. The courts below were wrong to accede to this
invitation. 

v Iraqi Airways Co (nos 4 and 5) [2002] 2 WLR 1353 at p.1362 identifies
the relevant principles and the limits to those principles:

51. A passage in the judgment of Lord Nicholls in Kuwait Airways Corporation

Convention protection extended to asylum seekers who feared persecution
by persons other than the state if for any reason the state could not
protect them against such persecution. France and Germany were known
to interpret that Article more narrowly. The United Kingdom accepted that
two asylum seekers, Adan and Aitsegeur should not be returned to
Somalia having regard to the United Kingdom's interpretation, but the

55. The United Kingdom took the view that under Article 1A(2) of the Refugee

raised of whether the courts of this country should entertain a contention
that the courts of France and Germany were mis-applying the Refugee
Convention. That case was concerned with certificates issued pursuant to
s.2 of the Asylum and Immigration Act 1996.

54. In R v Home Secretary, ex parte Adan [2001] 2 WLR 143 the issue was

human rights are in play, the courts of this country will not abstain from
reviewing the legitimacy of the actions of a foreign sovereign state. A
more topical support for this proposition can be can be derived from the
exercise that the court has to undertake in asylum cases, where the issue
is often whether the applicant for asylum has a well-founded fear of
persecution if removed to a third country. In such circumstances
consideration of the claim for asylum frequently involves ruling on
allegations that a foreign state is acting in breach of international law or
human rights.

53. This passage lends support to Mr Blake's thesis that, where fundamental

".... if the decree had simply provided that all Germans who had
left Germany since Hitler's advent to power with the intention of
making their homes elsewhere should cease to be German
nationals it may be that our courts would have had to recognise it
even though many of those concerned were not in truth voluntary
emigrants but had been driven from their native land. But the 1941
decree did not deprive all "émigrés" of their status as German
nationals. It only deprived Jewish émigrés of their citizenship.
Further, as the later paragraphs of the decree show, this
discriminatory withdrawal of their rights of citizenship was used as
a peg upon which to hang a discriminatory confiscation of their
property. A judge should, of course, be very slow to refuse to give
effect to the legislation of a foreign state in any sphere in which,
according to accepted principles of international law, the foreign
state has jurisdiction. He may well have an inadequate
understanding of the circumstances in which the legislation was
passed and his refusal to recognise it may be embarrassing to the
branch of the executive which is concerned to maintain friendly
relations between this country and the foreign country in question.
But I think – as Upjohn J thought (see In re Claim by Herbert Wagg
& Co Ltd [1956] Ch. 323, 334) – that it is part of the public policy
of this country that our courts should give effect to clearly
established rules of international law. Of course on some points it
may be by no means clear what the rule of international law is.
Whether, for example, legislation of a particular type is contrary to
international law because it is "confiscatory" is a question upon
which there may well be wide differences of opinion between
communist and capitalist countries. But what we are concerned
with here is legislation which takes away without compensation
from a section of the citizen body singled out on racial grounds all
their property on which the state passing the legislation can lay its
hands and, in addition, deprives them of their citizenship. To my
mind a law of this sort constitutes so grave an infringement of
human rights that the courts of this country ought to refuse to
recognise it as a law at all."
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currently appears. If the decision of the District Court of Columbia
accurately represents the law of the United States, then the United States
executive is detaining Mr Abbasi on territory over which it has total control
in circumstances where Mr Abbasi can make no challenge to his detention
before any court or tribunal. How long this state of affairs continues is
within the sole control of the United States executive. Mr Blake contends
that this constitutes arbitrary detention contrary to the fundamental norms
of international law. It is not the fact that Mr Abbasi is detained on which

58. Mr Blake has founded his case upon Mr Abbasi's predicament as it

Our view of Mr Abbasi's predicament

material, the passage from Lord Cross' speech in Cattermole supports the
view that, albeit that caution must be exercised by this court when faced
with an allegation that a foreign state is in breach of its international
obligations, this court does not need the statutory context in order to be
free to express a view in relation to what it conceives to be a clear breach
of international law, particularly in the context of human rights.

57. Although the statutory context in which Adan was decided was highly

"Fifthly, counsel for the Secretary of State raised a matter which
did cause me concern at one stage, namely whether the view I
have adopted contains an implicit criticism of the judicial
departments of Germany and France. I certainly intend no criticism
of the interpretations adopted in good faith in Germany and France.
Unanimity on all perplexing problems created by multilateral
treaties is unachievable. National courts can only do their best to
minimise the disagreements. But ultimately they have no choice
but to apply what they consider to be the autonomous meaning.
Here the difference is fundamental and cannot be overcome by a
form of words. The House is bound to take into account the
obligations of the United Kingdom Government and to apply the
terms of section 2(2)(c) of the 1996 Act."

pp.155/6, Lord Hutton at p.163 and Lord Hobhouse at pp.167/8. They
rejected the submission. In essence their reasoning was that what the
court was concerned with was the United Kingdom's obligation under the
Convention as interpreted by the United Kingdom, and the Secretary of
State's obligation under the Statute. Lord Steyn put it this way:

56. This comity point was dealt with by Lord Slynn at p.147; Lord Steyn at

"having regard to the principle of comity under which the courts of
one country are very slow to adjudicate upon the actions or
decisions of another country or its courts acting within the territory
of that country, Parliament could not have intended that the
Secretary of State or the courts of this country might, in effect,
have to make a decision that an action by the German or French
governments or a ruling of a German or French court was wrong in
law." 

Secretary of State had been prepared to certify in relation to their return
to Germany and France respectively under s.2(3) of the Act, that those
countries would not send them to another country "other than in
accordance with the Convention". The House of Lords held first that there
was one autonomous meaning of the Convention which was that adopted
by the United Kingdom, and that the Secretary of State was not entitled to
certify as he did on the basis that there were other legitimate
interpretations in relation to which Germany and France should be left to
take their own view. One point taken by Mr Pannick QC, for the Secretary
of State in that case, was that:

" the 'extraordinary prestige' of the Great Writ, habeas corpus ad
subjiciendum, in Anglo-American jurisprudence... It is 'a writ
antecedent to statute, and throwing its root deep into the genius of
our common law... It is perhaps the most important writ known to
the constitutional law of England, affording as it does a swift
remedy in all cases of illegal restraint or confinement...'" (adopting
the words of Lord Birkenhead LC, in Secretary of State v O'Brien
[1923] AC 603, 609). 

strong in the United States. In Fay v Noia (1963) 372 US 391, 400, Justice
Brennan referred to:

61. As one would expect, endorsement of this common tradition is no less

"In this country, amid the clash of arms, the laws are not silent.
They may be changed, but they speak the same language in war as
in peace." (Liversidge v Anderson [1942] AC 206, 245 at p.244)

This principle applies to every person, British citizen or not, who finds
himself within the jurisdiction of the court: "He who is subject to English
law is entitled to its protection." (per Lord Scarman, ibid p.111). It applies
in war as in peace; in Lord Atkin's words (written in one of the darkest
periods of the last war):

"...no member of the executive can interfere with the liberty... of a
British subject except on the condition that he can support the
legality of his action before a court of justice" (R v Home Secretary
ex p Khawaja [1984] 1 AC 74, 110, per Lord Scarman; citing the
classic dissenting judgment of Lord Atkin in Liversidge v Anderson
[1942] AC 206, 245 and Eshugbayi Eleko v Government of Nigeria
[1931] AC 662, 670). 

imprisonment is prima facie unlawful, and that:

60. The underlying principle, fundamental in English law, is that every

(Blackstone, Commentaries (1768) vol 3 p.131, cited by Lord Evershed
MR, ibid, p.292; see also the recent review of the authorities by Laws LJ, R
(Bancoult) v Foreign Secretary [2001] 2 WLR 1219, 1236).

"for the King is at all times entitled to have an account why the
liberty of any of his subjects is restrained wherever that restraint is
inflicted" 

founded in the English common law. One of the cornerstones of that
tradition is the ancient writ of habeas corpus, recognised at least by the
time of Edward I, and developed by the 17th Century into "the most
efficient protection yet developed for the liberty of the subject" (per Lord
Evershed MR, Ex p Mwenya [1960] 1 QB 241, 292, citing Holdsworth's
History of English Law, vol 9 pp.108-125). The court's jurisdiction was
recognised from early times as extending to any part of the Crown's
dominions:

59. The United Kingdom and the United States share a great legal tradition,

Mr Blake relies - it is the fact that Mr Abbasi has no means of challenging
the legality of his detention. It is this predicament which, so Mr Blake
contends, gives rise to a duty on the part of the Foreign Secretary to come
to Mr Abbasi's assistance. That assistance is claimed as a matter of last
resort. We do not consider that we can deal satisfactorily with this appeal
without addressing those submissions and we consider, in the light of the
jurisprudence discussed above, that it is open to us to do so.
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"What emerges from the efforts of the international community to
introduce orderly arrangements for controlling the power of
detention of non-nationals is a distinct movement away from the
doctrine of the inherent power of the state to control the treatment
of non-nationals within its borders as it will towards a regime,
founded on modern international human rights norms, which is
infused by the principle that any measures that are restrictive of
liberty, whether they relate to nationals or non-nationals, must be
such as are prescribed by law and necessary in a democratic
society. The state's power to detain must be related to a
recognised object and purpose, and there must be a reasonable
relationship of proportionality between the end and the means. On
the other hand, both customary international law and the
international treaties by which this country is bound expressly
reserve the power of a state in time of war or similar public
emergency to detain aliens on grounds of national security when it
would not necessarily detain its own nationals on those grounds." 

may not be justified. This court has very recently had occasion to consider
the legitimacy of legislation that empowers the Secretary of State to
detain within this jurisdiction aliens who are suspected of being
international terrorists – A, X and Y and Others v Secretary of State for
the Home Department [2002] EWCA Civ 1502. We would endorse the
summary of the position under international law of Brooke LJ at paragraph
130:

65. That is not to say that his detention as an alleged "enemy combatant"

judicial review other than on the basis that, in apparent contravention of
fundamental principles recognised by both jurisdictions and by
international law, Mr Abbasi is at present arbitrarily detained in a 'legal
black-hole'.

64. For these reasons we do not find it possible to approach this claim for

"ensure to all individuals within its territory and subject to its
jurisdiction" the rights recognised by the Covenant "without
distinction of any kind, such as... national origin..."

By Article 2, each state party undertakes to 

"4. Anyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings before a court, in order that a
court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful."

long pre-dates the adoption of the same principle as a fundamental part of
international human rights law. Of the many source documents to which
we have been referred, it is enough to cite the International Covenant of
Civil and Political Rights, to which the United Kingdom and the United
States are parties. Article 9, which affirms "the right to liberty and security
of person" provides:

63. The recognition of this basic protection in both English and American law

"It is no accident that habeas corpus has time and again played a
central role in national crises, wherein the claims of order and
liberty clash most acutely, not only in England in the 17th Century,
but also in America from our very beginnings and today. " (ibid
p.401)

emergency:

62. Like Lord Atkin, he emphasised its importance in times of national

Rights and the Human Rights Act. Section 2 of the Act requires us to take
into account any relevant decisions of the Strasbourg Court. There are two
recent decisions which are particularly in point. In Al-Adsani v United
Kingdom (2002) 34 EHRR 11 the applicant, who had joint British and
Kuwaiti citizenship, wished to pursue proceedings in England against the
Government of Kuwait in respect of torture, to which he alleged he had
been subjected in Kuwait. He was unable to do so by reasons of the
provisions of the State Immunity Act 1978. He alleged before the
Strasbourg court that this immunity violated Article 3 of the Convention,
when read in conjunction with Articles 1 and 13. In dealing with the

70. We turn to Mr Blake's reliance on the European Convention on Human

under a duty to intervene by diplomatic or other means to protect a citizen
who is suffering or threatened with injury in a foreign State. This emerges
clearly from the passage from the Barcelona Traction case which we have
cited at paragraph 35 above, and from the concession made by Professor
Dugard to which we have referred at paragraph 41. Mr Blake accepted this
to be the case, but suggested that our municipal law should lead so that
international law may follow. In these circumstances it does not seem to
us that Mr Blake can derive any assistance from established principles of
international law.

69. It is clear that international law has not yet recognised that a State is

Mr Abbasi a duty to respond positively to his, and his mother's, request for
diplomatic assistance. He founded this submission on (i) the assertion that
international law is moving towards the recognition of such a duty and
that customary international law forms part of our common law; (ii) the
alleged recognition of such a duty under the constitutions of Germany and,
possibly, other states; (iii) the assertion that such a duty arises under the
Human Rights Convention together with the Human Rights Act. It is
convenient to deal with this last point first.

68. Mr Blake submitted that we should find that the Foreign Secretary owed

Is the conduct of the Secretary of State justiciable?

States Government is not before the court, and no order of this court
would be binding upon it. Conversely, the United Kingdom Government,
which, through the Secretaries of State is the respondent to these
proceedings, has no direct responsibility for the detention. Nor is it
suggested that it has any enforceable right, or even standing, before any
domestic or international tribunal to represent the rights of the applicant,
or compel access to a court.

67. It is clear that there can be no direct remedy in this court. The United

to indefinite detention in territory over which the United States has
exclusive control with no opportunity to challenge the legitimacy of his
detention before any court or tribunal. It is important to record that the
position may change when the appellate courts in the United States
consider the matter. The question for us is what attitude should the courts
in England take pending review by the appellate courts in the United
States, to a detention of a British Citizen the legality of which rests (so the
decisions of the United States Courts so far suggest) solely on the dictate
of the United States Government, and, unlike that of United States'
citizens, is said to be immune from review in any court or independent
forum.

66. What appears to us to be objectionable is that Mr Abbasi should be subject

These comments can be applied with equal force to those suspected of
having taken part in military operations involving terrorist organisations.
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paragraph 61 of the judgment:

74. The conclusions of the Court were encapsulated in this sentence from

As to the former point, the Court held that the argument was inconsistent
with the terms of Article 1 of the Convention.

"...liability is incurred in such cases by an action of the respondent
state concerning a person while he or she is on its territory, clearly
within its jurisdiction, and that such cases do not concern the
actual exercise of a state's competence or jurisdiction abroad."

73. As to the latter point the Court noted at paragraph 68 that:

BHRC 435] citizens of the Federal Republic of Yugoslavia ('FRY') sought to
complain to the Strasbourg Court that deaths and injuries caused by air
strikes carried out by members of Nato in the course of the conflict in
Kosovo violated, among others, Article 2 of the Convention. The
respondent governments contended that the applicants and their deceased
relatives were not at the material time within their jurisdictions, within the
meaning of Article 1. The applicants argued that the very act of carrying
out the air strikes was an assertion of effective control, which brought the
applicants within the jurisdiction of those carrying out the strikes. They
further argued that the decision to carry out the air-strikes had been taken
within the territories of the respondent governments, so that the principle
in Soering v UK [1989] ECHR 14038/88 was applicable.

72. In Bankovic and Others v Belgium and Others (App. No. 52207/99) [11

1 of the Convention is essentially territorial, but (ii) that acts within the
territory of the United Kingdom that cause an individual to suffer violation
of his human rights outside the territory may infringe the Convention. It is
a considerable extension of that principle to postulate that the Convention
requires a state to take positive action to prevent, or mitigate the effects
of, violations of human rights that take place outside the jurisdiction and
for which the state has no responsibility.

71. This passage demonstrates (i) that the concept of jurisdiction under Article

The applicant does not contend that the alleged torture took place within
the jurisdiction of the United Kingdom or that the United Kingdom
authorities had any causal connection with its occurrence. In these
circumstances, it cannot be said that the High Contracting Party was under
a duty to provide a civil remedy to the applicant in respect of torture
allegedly carried out by the Kuwaiti authorities." 

"In the above-mentioned Soering case the Court recognised that
Article 3 has some, limited, extraterritorial application, to the
extent that the decision by a Contracting State to expel an
individual might engage the responsibility of that State under the
Convention, where substantial grounds had been shown for
believing that the person concerned, if expelled, faced a real risk of
being subjected to torture or to inhuman or degrading treatment or
punishment in the receiving country. In the judgment it was
emphasised, however, that insofar as any liability under the
Convention might be incurred in such circumstances, it would be
incurred by the expelling Contracting State by reason of its having
taken action which had as a direct consequence the exposure of an
individual to proscribed ill-treatment.

question of whether the torture had been committed within the jurisdiction
of the United Kingdom the Court said:

Additionally, the court notes that other recognised instances of the
extra-territorial exercise of jurisdiction by a state include cases
involving the activities of its diplomatic or consular agents abroad
and on board craft and vessels registered in, or flying the flag of,
that state. In these specific situations, customary international law
and treaty provisions have recognised the extra-territorial exercise
of jurisdiction by the relevant state."

Where, under principles of international law, a state enjoys extraterritorial jurisdiction over an individual and acts in the exercise of
that jurisdiction, that individual will be deemed to be within the
jurisdiction of the state for the purposes of Article 1, insofar as the
action in question is concerned.

iii.

Bertrand Russell Peace Foundation v United Kingdom (2 May 1978). The
applicant, which was unquestionably within the jurisdiction of the United
Kingdom, complained of the failure by the British postal authorities to
make representations to the Soviet authorities in respect of the
interception and destruction of mail sent by the applicant to Russia. The
applicant alleged that this failure violated Articles 8 and 10 of the

78. Finally in this context we should refer to the decision of the Commission in

jurisdiction of the United Kingdom for the purposes of Article 1 on the
simple ground that every state enjoys a degree of authority over its own
nationals. Mr Blake has not identified any relevant control or authority
exercised by the United Kingdom over Mr Abbasi in his present
predicament. Nor has he identified any act of the United Kingdom
government of which complaint can be made that it violates Mr Abbasi's
human rights.

77. These principles come nowhere near rendering Mr Abbasi within the

Where a State enjoys effective control of foreign territory, that
territory will fall within its jurisdiction for the purposes of Article 1.

The jurisdiction referred to in Article 1 of the Convention will
normally be territorial jurisdiction.

ii.

L

76. We derive the following principles from the decisions considered above:

....

"In sum, the case law of the court demonstrates that its recognition
of the exercise of extra-territorial jurisdiction by a contracting state
is exceptional: it has done so when the respondent state, through
the effective control of the relevant territory and its inhabitants
abroad as a consequence of military occupation or through the
consent, invitation or acquiescence of the government of that
territory, exercises all or some of the public powers normally to be
exercised by that government.

circumstances in which the exercise of an extra-territorial jurisdiction
would bring an act within the ambit of the Convention:

75. In paragraphs 71 and 73 the Court had this to say about the

"The court is of the view, therefore, that article 1 of the convention
must be considered to reflect this ordinary and essentially territorial
notion of jurisdiction, other bases of jurisdiction being exceptional
and requiring special justification in the particular circumstances of
each case."
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of international law or under the Human Rights Act, Mr Abbasi enjoys a
right to diplomatic assistance under our domestic law, do the authorities
relied upon by Mr Greenwood close the door to any possibility of
establishing such a right by way, as Mr Blake would contend, of a
beneficial development of our public law? The authorities relied upon by Mr

80. If Mr Blake is unable to demonstrate that, either through the incorporation

Human Rights and the Human Rights Act afford any support to the
contention that the Foreign Secretary owes Mr Abbasi a duty to exercise
diplomacy on his behalf.

79. For these reasons we do not consider that the European Convention on

While this is a decision of relative antiquity, we are not aware of any more
recent Strasbourg jurisprudence that throws doubt on it. The principles
that it enunciates are fatal to this limb of the applicants' argument.

Having considered the parties' submissions the Commission has
come to the conclusion that no such right can be inferred from
Article 1 of the Convention, in conjunction in particular with articles
8 and 10 of the Convention which are invoked in the present case,
reaching this conclusion it has particularly taken into account the
general arguments put forward by the respondent Government as
to the implications of accepting such an interpretation of the
Convention. In Particular it does not consider that Article 1 of the
Convention can, consistently with the generally recognised principle
set forth in Article 34 of the Vienna Convention on the Law of
Treaties, be interpreted so as to give rise to any obligation on the
Contracting Parties to secure that non-contracting states, acting
within their own jurisdiction, respect the rights and freedoms
guaranteed by the Convention, even though, as in the present
case, their failure to do so may have adverse effects on persons
within the jurisdiction of the Contracting State. It has therefore
concluded that, as the respondent Government have submitted, the
act or omission forming the substantive basis of the alleged
violation of the Convention must be one falling within the
jurisdiction of the Contracting State, at least in the sense that it
constitutes an exercise of "jurisdiction" by that state or a failure to
exercise lawful jurisdiction in the sense of sovereign power. It is
not sufficient that the "victim" alone is within that state's
jurisdiction. Accordingly, even though, as the applicant points out,
Article 10 of the Convention guarantees the right to receive and
impart information "regardless of frontiers", this does not imply any
right to intervention in respect of the acts of a non-contracting
state for which the Contracting State is in no way responsible. It
implies merely that the Contracting State must, in the exercise of
its jurisdiction, itself respect this right."

"In this respect the Commission observes that no right to
diplomatic protection or other such measures by a High Contracting
Party on behalf of persons within its jurisdiction is as such
guaranteed by the Convention. The question nevertheless remains
whether any right to diplomatic or other intervention vis-à-vis a
third state, which by action within its own territory has interfered
with the Convention rights of a person "within the jurisdiction" of a
Contracting State, can be inferred from the obligation imposed on
the Contracting State by Article 1 of the Convention to "secure"
that person's rights.

Convention. The Commission held that the application was not admissible.
The following passages from its judgment are material:

general principle, but on subject matter and suitability in the particular
case. That is illustrated by the subsequent case of R –v- Foreign Secretary

85. Those extracts indicate that the issue of justiciability depends, not on

"Such decisions will generally involve the application of
Government policy. The reasons for the decision-maker taking one
course rather than another do not normally involve questions to
which, if disputed, the judicial process is adapted to provide the
right answer, by which I mean that the kind of evidence that is
admissible under judicial procedures and the way in which it has to
be adduced tend to exclude from the attention of the court
competing policy considerations which, if the Executive discretion is
to be wisely exercised, need to weighed against one another - a
balancing exercise which judges by their upbringing and experience
are ill-qualified to perform."

whether a particular exercise of prerogative power was subject to review
was "not its source but its subject matter." Lord Diplock, at p.411,
expanded on the categories of prerogative decision which remained
unsuitable for judicial review:

84. Lord Scarman said, at p.407, that the controlling factor in considering

"many of the most important prerogative powers concerned with
control of the armed forces and with foreign policy and with other
matters which are unsuitable for discussion or review in the Law
Courts"

decision in Council of Civil Service Unions –v- Minister for the Civil Service
[1985] AC 374 (the 'GCHQ' case), which established that the mere fact
that a power derived from the Royal Prerogative did not necessarily
exclude it from the scope of judicial review. The House of Lords did,
however, accept that there were certain areas which remain outside the
area of justiciability. Thus, at p.398, Lord Fraser referred to:

83. For the second development, it is necessary to refer to the landmark

"legitimate expectation" provides a well-established and flexible means for
giving legal effect to a settled policy or practice for the exercise of an
administrative discretion. The expectation may arise from an express
promise or "from the existence of a regular practice which the claimant
can reasonably expect to continue", per Lord Fraser, Council of Civil
Service Unions v Minister for Civil Service [1985] AC 374, 401; and see de
Smith, Judicial Review 5th Ed p.419ff. The expectation is not that the
policy or practice will necessarily remain unchanged, or, if unchanged, that
it will not be overridden by other policy considerations. However, so long
as it remains unchanged, the subject is entitled to have it properly taken
into account in considering his individual case; see de Smith pp.574-5,
citing Re Findlay [1985] AC 318, 388, per Lord Scarman.

82. As to the first, under the modern law of judicial review, the doctrine of

relation (i) to the doctrine of legitimate expectation and (ii) to the invasion
of areas previously immune from review, such as the exercise of the
prerogative.

81. The first consideration is the development of the law of judicial review in

Greenwood, of which we have cited relevant passages at paragraphs 37
and 38 above, are powerful indeed. There are, however, three
considerations which have led us to reject the proposition that there is no
scope for judicial review of a refusal to render diplomatic assistance to a
British subject who is suffering violation of a fundamental human right as
the result of the conduct of the authorities of a foreign state.
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protection was explained in 1999, in comments presented to the United
Nations General Assembly, as part of the discussion of a report of the
International Law Commission (reproduced in British Yearbook of
International Law 1999 at p.526). Under the heading "Diplomatic
protection: United Kingdom Practice", the paper notes that this is a matter
"falling within the prerogative of the Crown" and that "there is no general
legislation or case law governing this area in domestic law". It
distinguishes between "formal claims" and "informal representations".

88. The practice of the United Kingdom Government in respect of diplomatic

Commonwealth Office have promulgated a policy which, so it seems to us,
is capable of giving rise to a legitimate expectation.

87. The second consideration is that, to a degree, the Foreign and

At p.592 Hobhouse LJ also accepted the approach of the Australian case,
but emphasised that where the Secretary of State had adopted a specific
policy, as he had in the instant case, it was not possible to derive any
expectation from the treaty going beyond the scope of the policy.

"...Ratification of a convention is a positive statement by the
Executive Government of this country to the world and the
Australian people that the Executive Government and its agencies
will act in accordance with convention that positive statement is an
adequate foundation for a legitimate expectation, absent statutory
or executive indications to the contrary, that administrators will act
in conformity with the Convention..." (p.291, per Mason CJ and
Deane J – Lord Woolf's emphasis).

be seen in R –v- Home Secretary ex p. Ahmed and Patel [1998] INLR 570.
The applicants were illegal immigrants who had married persons with
indefinite leave to remain in the UK and had children in the UK. In support
of their applications for leave to remain on the basis of their marriages,
they relied on legitimate expectations created by the UK's ratification of
two international conventions relating to the rights of the child and of the
family. Lord Woolf MR accepted that in principle a legitimate expectation
could be created by the State's act in entering into a treaty. He relied, at
p.584, on the approach of the High Court of Australia in Minister for
Immigration –v- Teoh [1995] 183 CLR 273:

86. The interaction of these two developments in the law of judicial review can

"The majority of their Lordships indicated that whether judicial
review of the exercise of a prerogative power is open depends upon
the subject matter and in particular whether it is justiciable. At the
top of the scale of executive functions under the Prerogative are
matters of high policy, of which examples were given by their
Lordships; making treaties, making war, dissolving parliament,
mobilising the armed forces. Clearly those matters and no doubt a
number of others are not justiciable but the grant or refusal of a
passport is in a quite different category. It is a matter of
administrative decision affecting the right of individuals and their
freedom of travel. It raises issues which are just as justiciable as,
for example, the issues arising in immigration cases."

ex p. Everett [1989] 1QB 811. This court held, following the GCHQ case,
that a decision taken under the prerogative whether or not to issue a
passport was subject to judicial review, although relief was refused on the
facts of that particular case. Lord Justice Taylor, at p.820, summarised the
effect of the GCHQ case as making clear that the powers of the court
"cannot be ousted merely by invoking the word 'prerogative'":

is that the practice reflected in these statements has no effect or
relevance in domestic law, but we are not persuaded that this is correct.
In this context it is relevant to give further consideration to Butt, a

93. The traditional view, repeated in the comments to the General Assembly,

government of a role in relation to protecting the rights of British citizens
abroad, where there is evidence of miscarriage or denial of justice. In the
present case none of the avenues suggested in the last quotation is
available. The words emphasised contain no more than a commitment "to
consider" making representations, which will be triggered by the "belief"
that there is a breach of the international obligations. This seems to imply
that such consideration will at least start from a formulated view as to
whether there is such a breach, and as to the gravity of the resulting
denial of rights.

92. Taken together, these statements indicate a clear acceptance by the

"We are very conscious of the other government's obligations to
ensure the respect of the rights of British citizens within their
jurisdiction. This includes the right to a fair trial. In cases where a
British citizen may have suffered a miscarriage of justice we believe
that the most appropriate course of action is for the defendant's
lawyers to take action through the local courts. If concerns remain,
their lawyers can take the case to the United Nations Human Rights
Committee, where the State in question has accepted the right of
individual petition under the ICCPR. The UK Government would also
consider making direct representations to third governments on
behalf of British citizens where we believe that they were in breach
of their international obligations. " (emphasis added)

December 1999 by Baroness Scotland. Having referred to the revised
policy, she said:

91. This review was further explained in a Parliamentary Answer on 16th

"At present we consider making representations if, when all legal
remedies have been exhausted, the British national and their
lawyer have evidence of a miscarriage or denial of justice. We are
extending this to cases where fundamental violations of the British
national's human rights had demonstrably altered the course of
justice. In such cases, we would consider supporting their request
for an appeal to any official human rights body in the country
concerned, and subsequently giving advice on how to take their
cases to relevant international human rights mechanisms."

International Law records two further Ministerial statements of policy. The
first refers to a "review of our policy" on making such representations
about convictions and sentencing of British prisoners abroad:

90. In relation to informal representations, the 1999 British Year Book of

"If, in exhausting any municipal remedies, the claimant has met
with prejudice or obstruction, which are a denial of justice, HMG
may intervene on his behalf in order to secure justice."

policy" is contained in "rules" issued by the Foreign Office, based on
"general principles of customary international law". It is said, citing Mutasa
v Attorney General [1980] 1 QB 114 (see below), that the rules are "a
statement of general policy and have no direct effect in domestic law". We
have been shown the current version of the rules (reproduced in (1988)
37 ICLQ p.1006). It is not suggested that any are directly relevant to this
case, but we note rule VIII, which provides:

89. In relation to formal claims, "a considered statement of the Government's
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position of Mr Abbasi can legitimately hold in relation to the response of
the government to a request for assistance? The policy statements that we
have cited underline the very limited nature of the expectation. They
indicate that where certain criteria are satisfied, the government will
"consider" making representations. Whether to make any representations
in a particular case, and if so in what form, is left entirely to the discretion
of the Secretary of State. That gives free play to the "balance" to which
Lord Diplock referred in GCHQ. The Secretary of State must be free to give
full weight to foreign policy considerations, which are not justiciable.
However, that does not mean the whole process is immune from judicial

99. What then is the nature of the expectation that a British subject in the

be a 'normal expectation of every citizen' that, if subjected abroad to a
violation of a fundamental right, the British Government will not simply
wash their hands of the matter and abandon him to his fate.

98. These statements reflect the fact that, to use the words of Everett, it must

"these aliens fall within the protections of certain provisions of
international law and that diplomatic channels remain an ongoing
and viable means to address the claims raised by these aliens."
(p.2) 

that the court's decision would leave the prisoners without any rights, and
recorded the government's recognition that:

97. In Rasul the United States District Court expressed the "serious concern"

"There were other, traditional means of redress for wrongs of this
kind available to the applicant, namely diplomatic representations
or an inter-State claim."

paragraph 50, that:

96. In Al Adsani v United Kingdom the Government contended, as recorded at

direct relevance to Mr Abbasi's case. We shall revert to the extent of any
legitimate expectation in a case such as his after we have referred to the
third consideration which weighs in favour of the possibility of judicial
review.

95. The published government policy in relation to consular assistance has no

expected by British subjects abroad from a British consul. These expressly
excluded intervention in a criminal trial, which was fatal to the application.
But it seems to us that, in the light of the concession made by the
Secretary of State it would have been difficult, in that case at least, for
him to have denied that there was a legitimate expectation that such
assistance as was proffered in the leaflets would be provided.

94. The leaflet referred to was one of two, which set out the assistance to be

"Much has been done for those who are on trial. This is because, as
is accepted by the Secretary of State before us, there lies on the
respondent a common law duty to protect its citizens abroad. The
extent and the limits of that duty are set out in a leaflet that is
available for those who travel abroad."

decision upon which, as we observed at paragraph 37, Mr Greenwood
relied. In that case the applicant sought an order that the Foreign and
Commonwealth Office should make representations to the President of the
Yemen that a flawed criminal trial in progress in the Yemen should be
halted and a retrial ordered before the verdict was given. In the leading
judgment in the Court of Appeal Henry LJ recorded the following
concession by the Secretary of State:

"The claimants are not seeking relief against the US Government
and nor are they seeking to dictate to the Executive how it should
conduct foreign policy and by what means; they are merely stating
their case why the Government should intervene with another
foreign sovereign state". 

104.

The extreme case where judicial review would lie in relation to
diplomatic protection would be if the Foreign and Commonwealth Office
were, contrary to its stated practice, to refuse even to consider whether to
make diplomatic representations on behalf of a subject whose fundamental
rights were being violated. In such, unlikely, circumstances we consider
that it would be appropriate for the court to make a mandatory order to
the Foreign Secretary to give due consideration to the applicant's case.

103.

The court rejected the application in that case, because it could not
be said that the government had in any way abused its wide discretion. It
is noteworthy that the court rejected the suggestion that the government
should have done more to object to the detention on legal grounds,
accepting that it was open to the Federal Government to consider that
"the political significance of the decisions at issue was essentially more
important than the effect of legal arguments on the position of the
occupying powers" (pp.396-397). However, it was not suggested that the
legal arguments could be ignored altogether.

102.

The width of discretion enjoyed by the executive in this field is
exemplified by the decision of the German Federal Constitutional Court in
the case of Rudolph Hess (Case number 2 BVR4 19/80), 90 ILR 386, on
which Mr Blake relied as supporting a "duty" of diplomatic protection. That
concerned an application by Rudolph Hess for the Federal Republic to take
diplomatic steps to secure his release on compassionate grounds, some
twenty years after his imprisonment by the International Military Tribunal
following the War. The court accepted that the Federal Republic were
under a constitutional duty to provide diplomatic protection to German
nationals, but said that the government enjoyed "wide discretion in
deciding whether and in what manner to grant such protection in each
case". It had to be left to the government to assess the foreign policy
considerations, from the standpoint of both the interests of the Federal
Republic and those of Hess, and decide on that basis how far further steps
were appropriate or necessary.

Orally he made clear what he wanted was the case considered by the
Foreign and Commonwealth Office.

101.

Although Mr Blake did not rest his case on "legitimate expectation",
the position as it emerges from the authorities to which we have referred
seems very close to what he was ultimately contending should be the
content of the "duty" which he asserts. As he said in his reply:-

100.

One vital factor, as the policy recognises, is the nature and extent
of the injustice, which he claims to have suffered. Even where there has
been a gross miscarriage of justice, there may perhaps be overriding
reasons of foreign policy which may lead the Secretary of State to decline
to intervene. However, unless and until he has formed some judgment as
to the gravity of the miscarriage, it is impossible for that balance to be
properly conducted.

scrutiny. The citizen's legitimate expectation is that his request will be
"considered", and that in that consideration all relevant factors will be
thrown into the balance.
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Beyond this we do not believe it is possible to make general
propositions. In some cases it might be reasonable to expect the Secretary
of State to state the result of considering a request for assistance, in
others it might not. In some cases he might be expected to give reasons
for his decision, in others he might not. In some cases such reasons might
be open to attack, in others they would not.

It is not an answer to a claim for judicial review to say that the
source of the power of the Foreign Office is the prerogative. It is
the subject matter that is determinative. 

Despite extensive citation of authority there is nothing which
supports the imposition of an enforceable duty to protect the
citizen. The European Convention on Human Rights does not
impose any such duty. Its incorporation into the municipal law
cannot therefore found a sound basis on which to reconsider the
authorities binding on this court.

However the Foreign Office has discretion whether to exercise the
right, which it undoubtedly has, to protect British citizens. It has
indicated in the ways explained what a British citizen may expect of
it. The expectations are limited and the discretion is a very wide
one but there is no reason why its decision or inaction should not
be reviewable if it can be shown that the same were irrational or
contrary to legitimate expectation; but the court cannot enter the
forbidden areas, including decisions affecting foreign policy.

It is highly likely that any decision of the Foreign and
Commonwealth Office, as to whether to make representations on a
diplomatic level, will be intimately connected with decisions relating
to this country's foreign policy, but an obligation to consider the
position of a particular British citizen and consider the extent to
which some action might be taken on his behalf, would seem
unlikely itself to impinge on any forbidden area.

The extent to which it may be possible to require more than that
the Foreign Secretary give due consideration to a request for
assistance will depend on the facts of the particular case.

L

ii.

iii.

iv.

v.

107.

L

It is quite clear from Mr Fry's evidence that the Foreign and
Commonwealth Office have considered Mr Abbasi's request for
assistance. He has also disclosed that the British detainees are the
subject of discussions between this country and the United States
both at Secretary of State and lower official levels. We do not
consider that Mr Abbasi could reasonably expect more than this. In
particular, if the Foreign and Commonwealth Office were to make
any statement as to its view of the legality of the detention of the

We have made clear our deep concern that, in apparent
contravention of fundamental principles of law, Mr Abbasi may be subject
to indefinite detention in territory over which the United States has
exclusive control with no opportunity to challenge the legitimacy of his
detention before any court or tribunal. However, there are a number of
reasons why we consider that the applicants' claim to relief must be
rejected:

Are the applicants entitled to relief in the present case?

106.

We would summarise our views as to what the authorities establish
as follows:

105.

108.

The Inter-American Commission on Human Rights has taken up the
case of the detainees. It is as yet unclear what the result of the
Commission's intervention will be. It is not clear that any activity
on the part of the Foreign and Commonwealth Office would assist
in taking the matter further while it is in the hands of that
international body.

iv.

For all these reasons the application before us must be dismissed.

The position of detainees at Guantanamo Bay is to be considered
further by the appellate courts in the United States. It may be that
the anxiety that we have expressed will be drawn to their attention.
We wish to make it clear that we are only expressing an anxiety
that we believe was felt by the court in Rasul. As is clear from our
judgment, we believe that the United States courts have the same
respect for human rights as our own.

On no view would it be appropriate to order the Secretary of State
to make any specific representations to the United States, even in
the face of what appears to be a clear breach of a fundamental
human right, as it is obvious that this would have an impact on the
conduct of foreign policy, and an impact on such policy at a
particularly delicate time.

iii.

ii.

British prisoners, or any statement as to the nature of discussions
held with United States officials, this might well undermine those
discussions.
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The applicants in this matter are 69 South African citizens presently held in

:
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4 August 2004

JUDGMENT

19 and 20 July 2004

SOCIETY FOR THE ABOLITION OF THE
DEATH PENALTY IN SOUTH AFRICA

Together with

Amicus Curiae

Seventh Respondent

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

Fifth Respondent

THE MINISTER OF HOME AFFAIRS
Sixth Respondent

Fourth Respondent

THE MINISTER OF INTELLIGENCE

THE MINISTER OF FOREIGN AFFAIRS

Third Respondent

Second Respondent

THE MINISTER OF SAFETY AND SECURITY

THE MINISTER OF JUSTICE AND
CONSTITUTIONAL DEVELOPMENT

The applicants were arrested in Zimbabwe on 7 March 2004. On 9 March

The applicants initially approached the High Court in Pretoria (the High Court)

2

Details of the charges are referred to in para 12 below. In the High Court there were 70 applicants, but on 5
July 2004, Simon Francis Mann, the sixty-ninth applicant in the High Court, lodged a notice of withdrawal from
the proceedings in this Court.

1

to ensure that their rights to dignity, freedom and security of the person and fair

their behalf to the governments of Zimbabwe and Equatorial Guinea, and to take steps

seeking orders aimed at compelling the government to make certain representations on

[3]

sentenced to death.

happens they will not get a fair trial and, if convicted, that they stand the risk of being

put on trial with those who have been arrested there. They contend that if this

applicants fear that they may be extradited from Zimbabwe to Equatorial Guinea and

Equatorial Guinea. The majority of the detainees are South African nationals. The

and accused of being mercenaries and plotting a coup against the President of

2004, a group of 15 men were arrested in Malabo, the capital of Equatorial Guinea,

[2]

Director of Public Prosecutions is cited as the seventh respondent.
First Respondent

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

Republic of South Africa and various Cabinet Ministers who are cited as

Zimbabwe on a variety of charges.1 The first six respondents are the President of the

[1]

representatives of the South African government (the government). The National

Applicants

Case CCT 23/04
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[4]

Equatorial Guinea, as the case may be.

3

35 of the Constitution are at all times respected and protected in Zimbabwe or

that the rights of the applicants to fair detention and fair trial as guaranteed in section

8. Directing and ordering the Government to ensure as far as is reasonably possible,

in Zimbabwe or Equatorial Guinea, as the case may be.

guaranteed in section 12 of the Constitution, are at all times respected and protected

be subjected to torture, or cruel, inhuman or degrading treatment or punishment, as

that the applicants’ right to freedom and security of person including the rights not to

7. Directing and ordering the Government to ensure as far as is reasonably possible,

or Equatorial Guinea, as the case may be.

South Africa (the Constitution) are at all times respected and protected in Zimbabwe

that the dignity of the applicants as guaranteed in section 9 of the Constitution of

6. Directing and ordering the Government to ensure as far as is reasonably possible,

may be, to not impose the death penalty on the applicants.

urgency from the Zimbabwean and Equatorial Guinean Governments, as the case

5. Directing and ordering the Government to seek assurance as a matter of extreme

extradited to Equatorial Guinea.

urgency from the Zimbabwean Government that the applicants will not be released or

4. Directing and ordering the Government to seek an assurance as a matter of extreme

Equatorial Guinea, as the case may be, to South Africa.

and/or extradition of the applicants from the Governments of Zimbabwe and/or

3. Declaring that the Government is, as a matter of law, entitled to request the release

Africa.

Governments of Zimbabwe and/or Equatorial Guinea, as the case may be, to South

urgency, to seek the release and/or extradition of the applicants from the

Government) to take all reasonable and necessary steps as a matter of extreme

“2. Directing and ordering the Government of the Republic of South Africa (the

The substantive relief claimed was in the following terms:

and Equatorial Guinea.

conditions of detention and trial are at all times respected and protected in Zimbabwe

CHASKALSON CJ

The application which was heard in the High Court by Ngoepe JP was

The parties were put on terms to lodge their arguments

The Society for the Abolition of the Death Penalty in South Africa was

The application to the High Court

government.

4

of written and oral argument from the amicus as well as the applicants and the

in the application for leave to appeal. That was granted and we have had the benefit

supporting the applicants’ application. It has sought leave to participate as an amicus

admitted as an amicus curiae in the High Court proceedings and provided argument

[6]

appeal was granted the matter could be disposed of without hearing further argument.

expeditiously and to deal with the merits of the application to ensure that if leave to

19 and 20 July 2004.

June directions were given that the application for leave to appeal would be heard on

the allegations made it was decided to convene the Court during the recess. On 30

recess and not due to convene again until 15 August. Because of the seriousness of

government lodged an affidavit opposing the application. This Court was then in

leave to appeal directly to it against the decision of the High Court. On 29 June the

2004 the applicants lodged an urgent application with the registrar of this Court for

dismissed. The Judge President delivered his judgment on 9 June 2004. On 21 June

[5]

basis as to the issues set out above where applicable.”

respondent, report in writing to the Registrar of this Honourable Court on a weekly

9. Directing and ordering the Government to, through the office of the second

CHASKALSON CJ
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drafted by the applicants and the respondents is that some of the issues that have been
the subject of argument were not clearly formulated in the founding affidavit or the
government’s answer. The picture which emerges from the record and on which the
application must be decided is dealt with more fully when the various claims are

newspaper report published on 5 May 2004 saying that the applicants were expected

to lodge an application in the High Court to force the government to step in. The

report which is attached to the applicants’ founding affidavit is based largely on

statements attributed to the applicants’ attorney and counsel in this matter.

Democratic Republic of the Congo (DRC) for a company which conducts mining
operations there. Their services were required because mines in the DRC are subject
to attacks by rebel armies and need protection. The rebel armies are equipped with

for this relief was lodged the following day with an affidavit of over 100 pages signed

by the applicants’ attorney, to which were attached 34 annexures running to over 200

pages.

Services (MTS), which is a licensed arms dealer in South Africa, entered into an
agreement earlier this year with a state owned company in Zimbabwe called
Zimbabwe Defence Industries (ZDI) to supply the arms that would be required for this
purpose.

were commenced, nor satisfactory explanation for the failure to make the demand at

the time the media was informed that court proceedings were to be launched. It must

have been obvious to the applicants’ attorneys that the demands could not reasonably

have been responded to within twenty four hours. Not surprisingly there was no

[10] On 7 March 2004 the applicants boarded a plane at Wonderboom Airport in
South Africa from where they allege they were to commence their journey to the DRC
to fulfil their contract to act as security guards. The plane took off and landed at the

6

to respond within a week. The answering affidavits draw attention to the short time

within which the government has had to deal with the allegations made in the

founding affidavit. They place most of the material allegations in issue but do so at

5

response and the following day the application was lodged requiring the government

resist such attacks. The applicants allege that a company known as Military Technical

modern weapons and the security guards need weapons suitable to enable them to

There is no justification for the peremptory manner in which the proceedings

[8]

[9]

those which are now the claims referred to above. Their application to the High Court

The applicants say that they were employed to act as security guards in the

The arrest of the applicants in Zimbabwe

the demands made in a letter from the applicants’ attorney. The demands made were

on 17 May 2004, the government was given twenty four hours’ notice to comply with

demand was, however, made on the government at that time. Some twelve days later,
addressed. The background is as follows.

circumstances of the case. A consequence of the way that the papers have been

over two months ago as a matter of urgency. The application was foreshadowed by a

No

times baldly, and without providing an account of all that they intend to do in the
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The proceedings against the government were commenced in the High Court

[7]

CHASKALSON CJ

266

Zimbabwe and making a false statement.

45 000 AK ammunition

Civil Aviation Authority of Zimbabwe.”

2 X 60mm mortar tubes

These

7

that they face the following charges in Zimbabwe:

allegations will be dealt with more fully later. For the moment it is sufficient to say

in instructing their attorneys and preparing for their trial in Zimbabwe.

conditions in which they have been held since then and the difficulties they have had

Security Prison (Chikurubi Prison). They make serious allegations concerning the

[12] After the applicants had been arrested they were moved to Chikurubi Maximum

50 PRM machine guns.”

1 000 rounds RPG anti tank H.E ammunition

1 000 boxes 7.62 X 39mm ammunition

500 boxes 7.62 X 54mm ammunition

20 icarus flairs

150 offensive hand grenades

8

affidavit. The government disputed various allegations made by Griebenow, but did

the practical difficulty he would have had in attempting to get them to make the

difficulty he has experienced in consulting with the applicants in Chikurubi Prison and

applicants’ attorney, Mr Griebenow (Griebenow). He explains in great detail the

[13] The founding affidavit on which the application is based was made by the

The allegations made by the applicants in the High Court proceedings

in Zimbabwe.

counsel and attorneys who represent them in this application to appear on their behalf

hearing of this application. It was, however, postponed for two days to enable the

The applicants’ trial in Zimbabwe was due to commence on the first day of the

navigation) Regulations – make a false statement or declaration to an official of the

100 RPG 7 anti tank launchers

5080 X 60mm mortar bombs

Contravening section 89(2)(b) of Statutory Instrument 79/88 of Aviation (air

30 000 PKM ammunition

20 PKM Light machine guns

of the Immigration Act – enter or assist any person to enter, remain or depart from

Contravening section 36(1)(a)(i) and section 36(1)(c) or alternatively section 36(1)(e)

Count 2 – Conspiracy to purchase ammunition without a firearms certificate.

Contravening section 4(4)(a) of the Firearms Act –

Count 1 – Conspiracy to purchase firearms without a firearms certificate;

Contravening section 4(2)(b) of the Firearms Act –

Count 2 – Attempt to possess dangerous weapons.

Count 1 – Conspiracy to possess dangerous weapons;

“Contravening section 13(1) of the Public Order and Security Act –

CHASKALSON CJ

“61 AK rifles – 150 offensive hand grenades

[11] According to the charges they face in Harare the cargo was to consist of

before the cargo had been loaded.

with their final destination being the DRC. They were arrested at Harare airport

applicants, they were to refuel at Harare, pick up cargo there and then fly to Burundi,

took off again and finally landed at Harare International Airport. According to the

Polokwane International Airport where the applicants’ papers were cleared. The plane

CHASKALSON CJ
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in issue and the prospects of success, and, on the other hand, the disadvantages to the

appeal is allowed, the urgency, if any, in having a final determination of the matters

of the constitutional issues, the saving in time and costs that might result if a direct

“Relevant factors to be considered in such cases will, on one hand, be the importance

directly to it depends on various factors:

[16] This Court has held on various occasions that the granting of leave to appeal

to this Court.

the Supreme Court of Appeal or the Full Bench of the High Court, and appeal directly

to comply with the normal rules of procedure and to entitle the applicants to bypass

whether the application for leave to appeal is sufficiently urgent to warrant the failure

[15] The procedural issues are related and can be dealt with together. They are

Court?

Is the application urgent and are the applicants entitled to appeal directly to this

during argument.

in turn. But before doing so it is necessary to deal with two procedural issues raised

motion. These are claims of extraordinary breadth. I will deal with each of the claims

[14] The applicants have nine separate claims that are set out in their notice of

applicants had confirmed the allegations made by Griebenow.

making the founding affidavit himself. I will therefore deal with the matter as if the

confirming what he said. The High Court accepted Griebenow’s explanation for

not make an issue of the fact that there were no affidavits from the applicants

CHASKALSON CJ

These issues involve the reach of the Constitution, and the relationship

10

2
Member of the Executive Council for Development Planning and Local Government, Gauteng v Democratic
Party and Others 1998 (4) SA 1157 (CC); 1998 (7) BCLR 855 (CC) at para 32.

death.

charges which could result, if they were to be convicted, in their being sentenced to

there, as well as the possibility of their being extradited to Equatorial Guinea to face

concerning their conditions of detention in Zimbabwe and the prosecution they face

state to take steps to protect the applicants in relation to the complaints they have

[19] The constitutional issues raise the question whether the Constitution binds the

these issues without delay.

entitled to the relief claimed, are pressing. It is desirable that finality be reached on

The claims relating to their conditions of detention are immediate and if they are

Zimbabwe, the relief claimed by them seeking to prevent this will become academic.

[18] If the applicants are extradited to Equatorial Guinea or put on trial in

on trial in Zimbabwe or Equatorial Guinea.

are directed to their conditions of detention, and to trial procedures should they be put

Africa so that any trial they may have to face can be conducted here. The other claims

require the South African government to take steps to have them extradited to South

being tried in Zimbabwe or Equatorial Guinea. To that end their first claim is to

[17] The applicants primarily aim to avoid being extradited to Equatorial Guinea and

bypassed.”2

management of the Court’s roll and to the ultimate decision of the case if the SCA is

CHASKALSON CJ
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extent of its obligations to citizens beyond its borders. To answer the questions raised
it is necessary to deal both with international law and domestic law. As the setting is

They are issues of great moment, and if their claims have substance, of great

importance to the applicants.

11

hand, the relationship at an international level between South Africa and foreign

[22] The issues raised by the applicants and the amicus curiae involve, on the one

foreign governments.

they claim to have under the South African Constitution are respected by the two

ordering the government to take action at a diplomatic level to ensure that the rights

breached their constitutional rights. The relief they claim is in effect a mandamus

government has failed to comply with their demands and that in failing to do so it has

rights under the Constitution entitling them to make such demands, that the

contemplated prosecutions in those countries. The applicants assert that they have

should seek assurances from foreign governments concerning prosecutions or

[21] A theme that runs through all the claims is a demand that the government

delays may result in the relief claimed becoming academic.

and, if so advised, to bring this dispute to finality. It also avoids a situation in which

They

3

12

Barcelona Traction Light and Power Company Limited 1970 ICJ Reports 3; 46 ILR 178.

obtaining redress . . .

municipal law, if means are available, with a view to furthering their cause or

protected, they have no remedy in international law. All they can do is resort to

legal persons on whose behalf it is acting consider that their rights are not adequately

it thinks fit, for it is its own right that the State is asserting. Should the natural or

a State may exercise diplomatic protection by whatever means and to whatever extent

“The Court would here observe that, within the limits prescribed by international law,

Justice (ICJ) in that case:

referred to the following passages from the judgment of the International Court of

the government’s contention that the applicants’ claims are misconceived.

the government, citing the Barcelona Traction case,3 relied on this principle to support

their nationals beyond their borders but are under no obligation to do so. Counsel for

Traditionally, international law has acknowledged that states have the right to protect

Constitution or an Act of Parliament.”

“Customary international law is law in the Republic unless it is inconsistent with the

[23] Section 232 of the Constitution provides that:

followed by this Court in setting the application down for hearing and requiring the

parties to deal with the merits enables the Court to consider the merits of the claim

International law

appeal directly to this Court and the alleged urgency of the matter. The procedure

[20] The merits of the constitutional claim are relevant to the application for leave to

states, in this case Zimbabwe and Equatorial Guinea, and on the other, the nature and

between the judiciary and the executive and the separation of powers between them.

international, I begin with international law.

CHASKALSON CJ
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Id at paras 78-9.

13

5
Report of the International Law Commission on the work of its fifty-second session, 1 May to 9 June and 10
July to 18 August (2000) A/55/10 (ILC report). The full report of the Special Rapporteur is published as a
General Assembly document, A/CN.4/506 (Special Rapporteur’s report).

4

relevant debates.5

This report contains summaries by the Special Rapporteur, Professor Dugard, of the

issues relevant to the present matter is the report published in 2000 (the ILC report).

referred to in reports of the International Law Commission. The report dealing with

and working groups were involved in the investigations the outcome of which is

General Assembly of the United Nations to undertake this task. Special Rapporteurs

investigations by the International Law Commission. It was requested in 1996 by the

[25] The nature and scope of diplomatic protection has been the subject of

given case and when and in what manner assistance that is given should be provided.

consider their requests. It is, however, the sole judge of what should be done in any

government for assistance and not the courts. If this is done the government will

[24] Their argument comes down to this. The applicants’ remedy is to approach the

otherwise valid ground for that.”4

diplomatic protection by another government, unless there is some independent and

change of attitude, the fact cannot in itself constitute a justification for the exercise of

espoused, the State enjoys complete freedom of action. Whatever the reasons for any

is not identical with that of the individual or corporate person whose cause is

political or other nature, unrelated to the particular case. Since the claim of the State

discretionary power the exercise of which may be determined by considerations of a

granted, to what extent it is granted, and when it will cease. It retains in this respect a

The State must be viewed as the sole judge to decide whether its protection will be

CHASKALSON CJ

Special Rapporteur’s report above n 5 at 11.

9

8

Special Rapporteur’s report above n 5 at 15.

ILC report above n 5 at 146.

14

Dunn The Protection of Nationals: A Study in the Application of International Law (Johns Hopkins Press,
Baltimore 1932) at 18.

7

6

The distinction is not relevant for the purposes of this case.

to secure redress for an injury to a national, and judicial proceedings taken to that end.

pressures”.9 Some authorities distinguish between diplomatic action taken by a state

proceedings, reprisals, retorsion, severance of diplomatic relations, [and] economic

a broad sense, “consular action, negotiation, mediation, judicial and arbitral

[27] According to the Special Rapporteur’s report, diplomatic protection includes, in

taken to secure redress for injuries actually caused.8

some commentators take the view that diplomatic protection applies only to actions

It appears from the ILC report, however, that there are differences on this and that

redress for such injuries after they have been sustained.”7

“preventing some threatened injury in violation of international law, or of obtaining

It is also used by some commentators to refer to

attributable to the latter State.”6

property of a national caused by an internationally wrongful act or omission

“action taken by a State against another State in respect of an injury to the person or

Special Rapporteur’s report as

[26] The term diplomatic protection is not a precise term of art. It is defined in the
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freedom and security of the person, including the right not to be treated or punished in
a cruel, inhuman or degrading way, and also the right to a fair trial entrenched in
sections 10, 11, 12 and 35 of the Constitution, are being infringed in Zimbabwe and
are likely to be infringed if they are extradited to Equatorial Guinea. Relying on

cogens norm, the state whose national has been injured, should have a legal duty to

exercise diplomatic protection on behalf of the injured person. As a corollary to that,

states would be obliged to make provision in their municipal law for the enforcement

of this right before a competent court or other independent national authority.

protect these rights of the applicants, and the only way it can do so in the
circumstances of this case is to provide them with diplomatic protection. Counsel for
the amicus adopted a similar but more nuanced approach directing himself to the issue
of capital punishment and the state’s duties to its citizens if that risk arises in a foreign
country.

development, and some recent national constitutions made provision for such an

obligation, presently this is not the general practice of states. Currently the prevailing

view is that diplomatic protection is not recognised by international law as a human

right and cannot be enforced as such. To do so may give rise to more problems than it

would solve.

10

Above n 3.

15

question whether according to our municipal law the applicants have a right to

[30] Against this background of international law and practice I turn to consider the

South African law

a positive obligation to comply with its provisions. 11 I accept that this is so. But that

addressed to us in argument.

16

See Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies intervening)
2001 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC) at para 44; Mohamed and Another v President of the
Republic of South Africa and Others (Society for the Abolition of the Death Penalty in South Africa and Another
intervening) 2001 (3) SA 893 (CC); 2001 (7) BCLR 685 (CC) at para 37; Government of the Republic of South
Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC) at para 20; S v
Baloyi (Minister of Justice and Another intervening) 2000 (2) SA 425 (CC); 2000 (1) BCLR 86 (CC) at para 11.

11

does not mean that the rights nationals have under our Constitution attach to them

[32] The argument based on section 7(2) is built on the proposition that the state has

base their claims on customary international law. No contention to the contrary was

exercised at its discretion. It must be accepted, therefore, that the applicants cannot

Diplomatic protection remains the prerogative of the state to be

and fulfil the rights in the Bill of Rights”, he contended that the state is obliged to

[29] It appears from the ILC report that although there was some support for this

section 7(2) of the Constitution, which requires the state to “respect, protect, promote

[31] Counsel for the applicants contended that the applicants’ rights to dignity, life,

Zimbabwe or Equatorial Guinea if they are extradited to that country.

diplomatic protection from the state, and can require it to come to their assistance in

CHASKALSON CJ

that in certain circumstances where injury is the result of a grave breach of a jus

such as that set out in the Barcelona Traction case,10 should be developed to recognise

[28] It had been suggested that the traditional approach to diplomatic protection,
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respect for international law, and although it includes rights which go beyond those
recognised by international law and major human rights instruments, when it does so,
it spells out the rights expressly.

section 7(2) to “respect, protect, promote, and fulfil” the rights in the Bill of Rights

which extends beyond its borders. Those are different issues which depend, in the

first instance, on whether the Constitution can be construed as having extraterritorial

To begin with two

18

Id at para 106.

1996 (2) SA 751 (CC); 1996 (4) BCLR 449 (CC).

17

17

16

15

International Covenant on Civil and Political Rights adopted and opened for signature, ratification and
accession by the General Assembly of the United Nations, resolution 2200 (XXI) of 16 December 1966. Entry
into force: 23 March 1976.

14

application beyond our borders. Secondly, the rights in the Bill of Rights on which

governance of South Africa. In that respect it is territorially bound and has no

observations are called for. First, the Constitution provides the framework for the

of the rights that are the subject matter of section 7(2).

[36] The starting point of the enquiry into extraterritoriality is to determine the ambit

Extraterritoriality: the constitutional text

being left to implication.17

a most unusual right, which one would expect to be spelt out expressly rather than

Cf Du Plessis and Others v De Klerk and Another 1996 (3) SA 850 (CC); 1996 (5) BCLR 658 (CC) at para
45.

See para 44 below.

The Bill of Rights is extensive and covers

conventional and less conventional rights in detail. A right to diplomatic protection is

human and fundamental rights”.16

were well informed regarding provisions in international, regional and domestic

NNO,15 “[t]he internal evidence of the Constitution itself suggests that the drafters

African Charter on Human and Peoples’ Rights adopted by the Organisation of African Unity at the 18th
Conference of Heads of State and Government on 27 June 1981, Nairobi, Kenya. Entry into force: 21 October
1986.

13

12

party, such as the African Charter on Human and Peoples’ Rights13 or the

am aware, including the international human rights’ treaties to which South Africa is a

of Human Rights, nor is it a right contained in any international agreement of which I

[34] A right to diplomatic protection is not referred to in the Universal Declaration

when interpreting the Bill of Rights, to consider international law.

a whole. Consistently with this, section 39(1)(b) of the Constitution requires courts,

This must apply equally to the provisions of the Bill of Rights and the Constitution as

alternative interpretation that is inconsistent with international law.”

interpretation of the legislation that is consistent with international law over any

“When interpreting any legislation, every court must prefer any reasonable

[33] Section 233 of the Constitution provides:

[35] As Ackermann J pointed out in Bernstein and Others v Bester and Others

Our Constitution shows

International Covenant on Civil and Political Rights.14

when they are outside of South Africa,12 or that the state has an obligation under

effect.
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empowers a state to exercise the functions of a state within a particular territory to the
exclusion of all other states.20 In most instances, the exercise of jurisdiction beyond a
state’s territorial limits would under international law constitute an interference with
the exclusive territorial jurisdiction of another state. In The Case of the S.S. Lotus,21
the Permanent Court of International Justice described this principle as follows:

Foreigners are entitled to require the South African state to respect, protect and

promote their rights to life and dignity and not to be treated or punished in a cruel,

inhuman or degrading way while they are in South Africa. Clearly, they lose the

benefit of that protection when they move beyond our borders. Does section 7(2)

contemplate that the state’s obligation to South Africans under that section is more

18

19

Brownlie Principles of Public International Law 6 ed (Oxford University Press, Oxford 2003) at 287 and 289.

This can give rise to a tension if laws binding on nationals conflict with laws of a

in certain circumstances, to make laws binding on nationals wherever they may be.

only within its own territory.18 It is recognised, however, that a state is also entitled,

[38] It is a general rule of international law that the laws of a state ordinarily apply

Extraterritoriality: international law

have general application, beyond our borders.

The bearers of the rights are people in South Africa. Nothing suggests that it is to

freedom.”

our country and affirms the democratic values of human dignity, equality and

“cornerstone of democracy in South Africa. It enshrines the rights of all people in

[37] Section 7(1) refers to the Bill of Rights as the

foreign countries?

24

23

22

21

20

19

20

Shaw International Law 4 ed (Cambridge University Press, Cambridge 1997) at 460-1.

Brownlie above n 18 at 301.

Id at paras 18-19.

The Case of the S.S. Lotus (France v Turkey) (1927) PCIJ Series A, No. 10.

Island of Palmas Case (Netherlands v United States) 2 RIAA 829 (1928) at 838.

Dugard International Law: A South African Perspective 2 ed (Juta, Cape Town 2000) at 133.

of jurisdiction which could only be restricted by proof of a rule of international law

reading of the passage which appears to regard states as possessing very wide powers

been criticised by a substantial number of authorities. The criticism emanates from a

[39] As Brownlie23 and Shaw24 point out, the passage of which this forms a part has

jurisdiction rests in its sovereignty.”22

international law places upon its jurisdiction; within these limits, its title to exercise

. . . all that can be required of a State is that it should not overstep the limits which

virtue of a permissive rule derived from international custom or from a convention

certainly territorial; it cannot be exercised by a State outside its territory except by

its power in any form in the territory of another State. In this sense jurisdiction is

that – failing the existence of a permissive rule to the contrary – it may not exercise

“Now the first and foremost restriction imposed by international law upon a State is

foreign sovereign state in which the national is. As Dugard points out,19 sovereignty

reliance is placed for this part of the argument are rights that vest in everyone.

extensive than its obligation to foreigners, and attaches to them when they are in
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McLachlin JJ expressed themselves as follows:

ICJ indicate that “the emphasis lies the other way around.”25

28

27

26

25

Id at para 46.

Id at para 26.

[1998] 2 SCR 597.

Id at 461.

21

Bill of Rights to foreign states and their functionaries, does not seem to me to be

[42] I agree with this approach which, on issues relevant to the application of the

sovereign authority of the foreign state.”28

provided that the application of Charter standards would not interfere with the

Canadian law enforcement authorities on foreign territory (which satisfies s. 32(1)),

“on the jurisdictional basis of nationality, the Charter applies to the actions of

the borders of Canada, they said

application of domestic law”.27 In dealing with the application of the Charter beyond

principle of the sovereign equality of states generally prohibits extraterritorial

endorsed this understanding of the international law position holding that “the

[41] In the case of R v Cook,26 the majority of the Supreme Court of Canada

that would ordinarily be inconsistent with and not sanctioned by international law.

when the application of a national law would infringe the sovereignty of another state,

For South Africa to assume an

Id at para 124.

Id at para 91.

22

Where there are formal agreements or informal acts of cooperation between states which sanction the one
state’s exercise of jurisdiction in the territory of the other, questions of sovereignty do not arise and thus
nationals affected by their state’s action in a foreign territory may conceivably invoke the protection of their
Constitution – See in this regard the case of Reid v Covert 354 US 1 (1957).

31

30

29

that laws and conduct of a foreign state and its officials meet not only the

obligation that entitles its nationals to demand, and obliges it to take action to ensure,

interfere with the sovereignty of other states.31

nationals beyond the state’s borders, but only if the application of the law does not

[44] There may be special circumstances where the laws of a state are applicable to

authority of the various Canadian legislatures, nor a Canadian official.”30

however, the Charter may not be applied to a person who is neither within the

virtue of their identity as part of the Canadian government. By those same terms,

“By its terms, s. 32(1) dictates that the Charter applies to the Canadian police by

[43] Bastarache and Gonthier JJ said:

law or modify their procedures to respect Canadian law.”29

Canadian officials work, by not expecting foreign officials to comply with Canadian

This emerges from the need to respect the sovereignty and laws of countries where

Officials of other jurisdictions will not be considered agents of Canadian authorities.

another jurisdiction, acting outside Canada, be considered to violate the Charter.

actors enumerated in s. 32. Under no circumstances can the actions of officials of

claimant’s Charter rights must have been carried out by one of the governmental

“[F]or the protection of the Charter to apply, the action alleged to have violated the

inconsistent with the views of the other judges in that case. L’Heureux-Dube and

prohibiting the action concerned. As Shaw notes, however, two later judgments of the

[40] It is not necessary to enter this controversy. What seems to be clear is that
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[46] The applicants contend that because the state provided intelligence to
Zimbabwe and Equatorial Guinea which was the cause of their being arrested in
Zimbabwe, where they face the possibility of being extradited to Equatorial Guinea,
the state has a particular duty to protect them in the situation in which they now find

requirements of the foreign state’s own laws, but also the rights that our nationals

have under our Constitution, would be inconsistent with the principle of state

sovereignty. Section 7(2) should not be construed as imposing a positive obligation

on government to do this.

Africa and Others.33

officials abroad, to South African companies doing business beyond our borders, to

secure the removal of Mohamed from South Africa to the USA. In doing so they had
acted illegally and in breach of Mohamed’s rights under the Constitution. The Court
held that in doing so

of a constitutional right by an organ of state bound under section 8(1) of the

Constitution, or by persons bound under section 8(2) of the Constitution, in

circumstances which do not infringe the sovereignty of a foreign state, and an

They may, however, be

23

The difficulties are illustrated by decisions in a number of Canadian cases in which different approaches have
been adopted by the judges dealing with them. See for instance, R v Cook above n 26 and the cases there
referred to.

32

and Others

The decision in Mohamed and Another v President of the Republic of South Africa

excluding that possibility.

justiciable in our courts, and nothing in this judgment should be construed as

raise problems with which it is not necessary to deal now.

32

indirectly with the sovereignty of that state. Claims that fall in the former category

35

34

33

Id at para 70.

Id at para 60.

Mohamed above n 11.

and that it would not

24

governmental conduct in issue in this case”35

“It would not necessarily be futile for this Court to pronounce on the illegality of the

[48] It was this that led this Court to say:

obligations to uphold and promote the rights entrenched in the Bill of Rights.”34

“they infringed Mohamed’s rights under the Constitution and acted contrary to their

the present case. In that case certain state functionaries had colluded with the FBI to

in such circumstances. There is a difference between an extraterritorial infringement

obligation on our government to take action in a foreign state that interferes directly or

[47] Mohamed’s case dealt with an entirely different situation to that which exists in

companies with bases in foreign countries, and to what the state’s obligations might be

the government itself engaging in commercial ventures through state owned

decision of this Court in Mohamed and Another v President of the Republic of South

[45] During argument hypothetical questions were raised relating to South African

themselves. In support of this submission they placed considerable reliance on the
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Its contention in this regard is

and at risk of being extradited to Equatorial Guinea. Their arrest in Zimbabwe, the
criminal charges brought against them there, and the possibility of their being
extradited from Zimbabwe to Equatorial Guinea are not the result of any unlawful
conduct on the part of the government or of the breach of any duty it owed to them.

relevant events in that case all took place in South Africa. His rights were infringed in

South Africa by government officials and not in the USA where he found himself as a

result of their having violated his rights. This Court therefore had no difficulty in

finding that his constitutional rights had been breached.

37

36

Id at para 62.

Id at para 71 (footnote omitted).

25

the rights being waived in consequence of such consent.”37

and one clearly showing that the applicant was aware of the exact nature and extent of

Mohamed. To be enforceable, however, it would have to be a fully informed consent

respondents, that a proper consent of such a nature would be enforceable against

be unwise to express a view on it. We will, without deciding, assume in favour of the

“We did not have the benefit of full argument on this issue and it would accordingly

commit a wrong by failing to advise the would be robbers of the information that they

question of waiver this Court held:

38

Id at para 67.

26

otherwise would undermine legitimate methods of policing and law enforcement.

order to apprehend the robbers when they arrive at the scene. For a court to hold

have, nor do they act illegally by lying in wait at the site of the proposed robbery in

[51] Police who receive information that a bank robbery is being planned do not

rights under the Bill of Rights. That was denied by Mohamed. In dealing with the

Mohamed had consented to being taken to the USA and had accordingly waived his

The state argued that

They left South Africa voluntarily and now find themselves in difficulty in Zimbabwe

removed from South Africa by the government, or with the government’s assistance.

[50] The facts of the present case are entirely different. The applicants were not

agents for removal by them to the United States was unlawful.”38

accordingly rejected. The handing over of Mohamed to the United States government

which the government can place any reliance.

expressed to his being delivered to the United States constitutes valid consent on

“[I]t has not been established that any agreement which Mohamed might have

It then examined the evidence and concluded:
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[49] O’Regan J refers to the fact that Mohamed was in the USA at the time. But the

prejudice resulting from the unlawful act.

to make an order requiring the government to take positive action to ameliorate the

the government had acted unlawfully in handing Mohamed over to the FBI, it declined

On the facts of the case, however, and despite the fact that it made a declaration that

prejudice caused to him.”36

done to Mohamed by their actions, or to ameliorate at best the consequential

South Africa to do whatever may be within their power to remedy the wrong here

“be out of place for there to be an appropriate order on the relevant organs of State in
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rights if extradition takes place, or if the national is out of the country.41 The same
rule is applicable in the United States.42

passed on to Zimbabwe and Equatorial Guinea. But that was not a breach of any duty

owed by the South African government to the applicants. On the contrary, a failure to

employ of sovereign states over whom our government has no control. The laws to
which objection is taken are the laws of foreign states who are entitled to demand that

the applicants by the South African government that has to be remedied, nor is there a

consequence of unlawful conduct that has to be ameliorated.

39

See para 90 below.

27

against the application of inconsistent foreign law,

of its own constitution in respect of appeals by Canadian nationals to be protected

governments. As the Canadian Supreme Court has said with regard to the application

[54] The Bill of Rights binds the South African government, but does not bind other

applicants demand protection from the South African government are all actors in the

between nations would be harmed by a failure to do so. No wrong has been done to

United States v Burns [2001] 1 SCR 283 at para 72.

28

“When an American citizen commits a crime in a foreign country he cannot complain if required to submit to
such modes of trial and to such punishment as the laws of that country may prescribe for its own people, unless
a different mode be provided for by treaty stipulations between that country and the United States.” – Neely v
Henkel (No. 1) 180 US 109 (1901) at 123 cited with approval in Canada v Schmidt above n 41 at 525.

42

41
“There can be no doubt that the actions undertaken by the Government of Canada in extradition as in other
matters are subject to scrutiny under the Charter (s. 32). Equally, though, there cannot be any doubt that the
Charter does not govern the actions of a foreign country; see, for example, Spencer v The Queen [1985] 2 SCR
278. In particular the Charter cannot be given extraterritorial effect to govern how criminal proceedings in a
foreign country are to be conducted.” – Canada v Schmidt [1987] 1 SCR 500 at 518.

40

states. The applicants have no right to demand that the government take action to

they be respected by everyone within their territorial jurisdiction, and also by other

[57] In the present case the actors responsible for the action against which the

rights norms, I would adopt that principle for the purpose of South African law.

concerning law, procedure and punishment inconsistent with international human

wrongful act. In the times in which we live it is essential that this be done, and comity

Guinea led to the arrests in Zimbabwe, the passing on of the intelligence was not a

[53] Even if the intelligence passed on by South Africa to Zimbabwe and Equatorial

have been a breach of the duties that South Africa owed to those countries.39

[56] Subject to an important qualification that I raise later in this judgment

which are subject to constitutional scrutiny, and the non-retention of constitutional

to warn them of the intelligence that they had received or of the fact that it would be

pass on the intelligence to the authorities in Zimbabwe and Equatorial Guinea would

[55] There too, a distinction is drawn between extradition proceedings in Canada,

foreign state applies to its own residents.”40

and must generally accept the local law, procedure and punishments which the

“individuals who choose to leave Canada leave behind Canadian law and procedures
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induced them to do so. At best for the applicants the South African authorities failed

applicants in any way to embark upon the venture in which they were engaged or

There is nothing to suggest that the South African authorities encouraged the

[52] The applicants characterise what happened as a trap. But this too is wrong.
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protection under international law against wrongful acts of a foreign state.

[61] They are not in a position to invoke international law themselves and are
obliged to seek protection through the state of which they are nationals. Whilst the
state is entitled but not obliged under international law to take such action, it

contrary submission advanced by the applicants.

Section 3 of the Constitution

[58] This does not mean that our Constitution is silent on this issue. Section 3 of the

Constitution provides:

We recognise a common

Whilst I have held that there is no enforceable right to

29

Erasmus & Davidson “Do South Africans have a right to diplomatic protection?” (2000) 25 SA Yearbook of
International Law 113.

43

benefits of citizenship.

citizenship and that all citizens are equally entitled to the rights, privileges and

rights which are the cornerstone of our democracy.

[60] As a nation we have committed ourselves to uphold and protect fundamental

they say, and to a large extent with the conclusions that they reach.

benefits and privileges of citizens guaranteed by section 3, I agree with much of what

Law.43 Although I take a somewhat different view as to the content to be given to the

Erasmus and Davidson in an article in the South African Yearbook of International

[59] The relevance of these provisions to diplomatic protection is discussed by

citizenship.”

(3) National legislation must provide for the acquisition, loss and restoration of

(b) equally subject to the duties and responsibilities of citizenship.

(a) equally entitled to the rights, privileges and benefits of citizenship; and

(2) All citizens are —

“(1) There is a common South African citizenship.

diplomatic protection, South African citizens are entitled to request South Africa for

prevent those laws being applied to them. Mohamed’s case is not authority for the

46

45

30

Nottebohm Case (Liechtenstein v Guatemala) 22 ILR 349 at 360.

South African Citizenship Act 88 of 1995.

44
Id at 116 where the authors refer to a decision of a mixed claims commission between the United States and
Germany where it was pointed out that there would be no action unless the injured national requests the state to
act on its behalf – Administrative Decision No 5 (United States v Germany) (1924) 7 RIAA 119 as cited by
Harris Cases and Materials on International Law 5 ed (Sweet & Maxwell, London 1998) at 521.

appropriately.

from that, the citizen is entitled to have the request considered and responded to

Africa is not entitled to demand diplomatic protection for that person.46 But apart

of nationality, it would be a legitimate response to such a request to say that South

case where the citizen’s connection with South Africa is too remote to justify a claim

privilege or benefit of making such a request. Should there ever be an exceptional

[63] Nationality is an incident of their citizenship which entitles them to the

protection of South Africa in a foreign country in case of need.

always, will be nationals of South Africa. They are entitled, as such, to request the

[62] South African citizenship requirements45 are such that citizens invariably, if not

invariably acts only if requested by the national to do so.44
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protection, then government must have a corresponding obligation to consider the
request and deal with it consistently with the Constitution.48 I mention later that there
may even be a duty in extreme cases for the government to act on its own initiative.49

passive. Whatever theoretical disputes may still exist about the basis for diplomatic

protection, it cannot be doubted that in substance the true beneficiary of the right that

is asserted is the individual.47

31

The Special Rapporteur’s report (above n 5 at 12-13) highlights the controversy regarding the question of
whose rights are asserted when a state exercises diplomatic protection on behalf of its national. Erasmus &
Davidson also discuss this issue in their article (above n 43 at 116-7). In recent proceedings before the ICJ,
South Africa adopted the attitude that the true beneficiary of the right asserted is the individual. In its written
submissions to the Court, South Africa outlined its position as follows: “the locus of [international] human
rights vests in the individual and not the Government” and the individual is “the beneficiary of at least a core of
human rights and the protection so afforded”. See page 22 of the written submissions submitted by the
Government of the Republic of South Africa on 30 January 2004 to the ICJ in the matter of the request by the
United Nations General Assembly for an Advisory Opinion on the legal consequences of the wall being built by
Israel.

47

protect its citizens against human rights abuses.

showing that our Constitution contemplates that government will act positively to

section 7(2) are relevant, not as giving our Constitution extraterritorial effect, but as

49

See para 70 below.

32

48
Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and
Others 1999 (1) SA 374 (CC); 1998 (12) BCLR 1458 (CC) at para 56.

international law, to take action to protect one of its citizens against a gross abuse of

[69] There may thus be a duty on government, consistent with its obligations under

that there is a fair trial.”

ensure that this is getting out within the framework of the Geneva Convention and

Convention and International law and we will always, it is our constitutional duty to

Convention, they must be held in prison within the framework of the Geneva

have access to their lawyers, they must be tried within the framework of the Geneva

offence they have carried out or are charged with, must receive a fair trial, they must

“[A]s their government, we have to ensure that all South African citizens, whatever

their founding affidavit. The transcript is in the following terms:

itself. It is a thread that runs throughout the Constitution and informs the manner in

which government is required to exercise its powers. To this extent, the provisions of

an interview with the media, a transcript of which was annexed by the applicants to

matters was correctly stated by Deputy Minister of Foreign Affairs Mr Aziz Pahad in

[68] According to the government’s answering affidavit its policy in regard to such

government is better placed than they are to deal with such matters.

[66] The advancement of human rights and freedoms is central to the Constitution

of equal citizenship demanded by section 3.

the advancement of human rights and freedoms. Equality is reflected in the principle

[65] The founding values of our Constitution include human dignity, equality and

held, citizens have a right to request government to provide them with diplomatic

forms part of customary international law, one would not expect our government to be

This, however, is a terrain in which courts must exercise discretion and recognise that

constitutional guarantee given by section 3 has certain consequences. If, as I have

[67] The entitlement to request diplomatic protection which is part of the
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[64] When the request is directed to a material infringement of a human right that
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obligation to afford such protection, the ILC report suggests that there is some doubt
as to whether that obligation is justiciable under municipal law.51

circumstances where the evidence is clear would be difficult, and in extreme cases

possibly impossible to refuse. It is unlikely that such a request would ever be refused

recognises this, and leaves much to the discretion of the government.52

to its nationals against egregious breaches of international human rights which come

50

Special Rapporteur’s report above n 5 at 32.

33

fact that the claims were dismissed shows, however, how difficult it is to do so.

that courts should come to the assistance of nationals injured by foreign states. The

protection were dismissed.50 He refers to these cases as demonstrating an expectation

French courts in which claims by individuals against their governments for diplomatic

Rapporteur draws attention to cases in British, Dutch, Spanish, Austrian, Belgian, and

exemplified by the approach of courts confronted with such claims. The Special

ILC report above n 5 at 156.

53

Id at 396.

34

Hess decision BVerfGE 55, 349; 90 ILR 386 where the Federal Constitutional Court held that “the Federal
Government enjoys wide discretion in deciding the question of whether and in what manner to grant protection
against foreign States” – at 395.

52

51

courses of action.”53

of foreign policy issues as well as the consideration of the necessity for possible

Law grants the organs of foreign affairs wide room for manoeuvre in the assessment

of what is permissible under international and constitutional law, the Federal Basic

objectives of the Federal Republic of Germany to be achieved within the framework

dependent upon circumstances beyond its control. In order to enable current political

solely by the wishes of the Federal Republic of Germany and are much more

shape of foreign relations and the course of their development are not determined

“[t]he scope of discretion in the foreign policy sphere is based on the fact that the

constitution,

government may well be obliged to take an initiative itself.

[71] The difficulty of dealing with legal claims for diplomatic protection is

[74] Although the exercise of the discretion can be tested for compliance with the

assistance, and in such circumstances, on becoming aware of the breaches, the

to its knowledge. The victims of such breaches may not be in a position to ask for

state obligation to provide diplomatic assistance to nationals injured by foreign states

the protection of its nationals. Germany, which has a long tradition of recognising a

[70] There may even be a duty on government in extreme cases to provide assistance

order the government to take appropriate action.

[73] A court cannot tell the government how to make diplomatic interventions for

[72] Even in those countries where the constitution recognises that the state has an

international human rights norms. A request to the government for assistance in such

by government, but if it were, the decision would be justiciable, and a court could

CHASKALSON CJ

CHASKALSON CJ

280

of representations if they are to be made, the language in which they should be
couched, and the sanctions (if any) which should follow if such representations are
rejected are matters with which courts are ill equipped to deal. The best way to secure
relief for the national in whose interest the action is taken may be to engage in delicate
and sensitive negotiations in which diplomats are better placed to make decisions than

of the relevant authorities it came to the conclusion that although there is no

enforceable duty under English law to protect citizens injured by breaches of their

fundamental rights, the discretion that the Foreign Office has to provide such

protection is not beyond a court’s powers of review if it can be shown that the

decision was irrational or contrary to legitimate expectation.

order the government to provide a particular form of diplomatic protection.

None are referred to by the Special Rapporteur, and I am not aware of any other

55

Id at para 106 iv-v.

35

Abbasi and Another v Secretary of State for Foreign and Commonwealth Affairs and Another [2002] EWCA
Civ 1598.

54

36

57
President of the Republic of South Africa and Others v South African Rugby Football Union and Others 2000
(1) SA 1 (CC); 1999 (10) BCLR 1059 (CC) at para 38.

56
President of the Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC); 1997 (6) BCLR 708 (CC)
at para 13.

does not mean that courts would substitute their opinion for that of the government or

higher intensity of review than that evinced by the German and English decisions.

decisions that may be relevant to evaluating international practice.

[79] For instance if the decision were to be irrational, a court could intervene. This

diplomatic protection.

an allegation that government has failed to respond appropriately to a request for

pardon56 or to appoint a commission of inquiry57 are justiciable. This also applies to

subject to constitutional control. Thus even decisions by the President to grant a

issues concerned with diplomatic protection. The exercise of all public power is

[78] This does not mean that South African courts have no jurisdiction to deal with

[76] We were not referred to decisions of other national courts which suggest a

particular case.”55

give due consideration to a request for assistance will depend on the facts of the

The extent to which it may be possible to require more than that the Foreign Secretary

forbidden area.

action might be taken on his behalf, would seem unlikely itself to impinge on any

the position of a particular British citizen and consider the extent to which some

with decisions relating to this country’s foreign policy, but an obligation to consider

whether to make representations on a diplomatic level, will be intimately connected

“It is highly likely that any decision of the Foreign and Commonwealth Office, as to

judges, and which could be harmed by court proceedings and the attendant publicity.

aspect of foreign policy which is essentially the function of the executive. The timing

case whether claims for diplomatic protection are justiciable.54 After a careful review

judgment:

[77] A decision as to whether, and if so, what protection should be given, is an

[75] The Court of Appeal in England recently had occasion to consider in the Abbasi

According to this
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and Constitutional Affairs assumes final responsibility,60 must be exercised by the
prosecuting authority without fear, favour, or prejudice.61

Rationality and bad faith are illustrations of grounds on which a court may be

persuaded to review a decision. There may possibly be other grounds as well and

with a decision not to prosecute. I am prepared to assume in favour of the applicants

though not in the same order as they appear in the notice of motion.

37

Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte President of the Republic of
South Africa and Others 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC) at para 90.

58

[82] The relief claimed by the applicants in this regard is as follows:

The claim to be extradited from Zimbabwe to South Africa

a prosecution is not subject to review.63 The Act does not, however, deal specifically

the specific claims made by the applicants. I will deal with each of the claims in turn,

63

62

61

60

59

Id section 1(b)(ff).

Act 3 of 2000.

Section 179(4) of the Constitution.

Section 179(6) of the Constitution.

38

Section 179(1)(a) read with section 179(2) of the Constitution.

that different considerations apply to such decisions, and that there may possibly be

[84] In terms of the Promotion of Administrative Justice Act62 a decision to institute

another country.

the present case, the events are already the subject matter of criminal proceedings in

prosecutions may raise policy issues which are far from easy to determine where, as in

which must be respected by our courts. With this in mind, I proceed now to deal with

made to us in this case, is that government has a broad discretion in such matters

[81] What needs to be stressed, however, in the light of some of the submissions

these illustrations should not be understood as a closed list.

necessary. The powers of the prosecuting authority, for which the Minister of Justice

faith or irrationally, a court could require government to deal with the matter properly.

Decisions to institute

of criminal proceedings.59 This would include applying for extradition where this is

behalf of the state and to carry out any necessary functions incidental to the instituting

Director of Public Prosecutions, has the power to institute criminal proceedings on

[83] In terms of the Constitution the prosecuting authority, headed by the National

South Africa.”

from the governments of Zimbabwe and/or Equatorial Guinea, as the case may be, to

as a matter of extreme urgency, to seek the release and/or extradition of the applicants

“Directing and ordering the government . . . to take all reasonable and necessary steps

CHASKALSON CJ

[80] If government refuses to consider a legitimate request, or deals with it in bad

exercised inappropriately.”58

with the decision simply because it disagrees with it or considers that the power was

the functionary’s decision, viewed objectively, is rational, a court cannot interfere

the exercise of public power is within the authority of the functionary, and as long as

whom the power has been vested. As long as the purpose sought to be achieved by

should substitute their opinions as to what is appropriate for the opinions of those in

therefore unlawful. The setting of this standard does not mean that the courts can or

to pass this threshold is inconsistent with the requirements of our Constitution and

public power by members of the Executive and other functionaries. Action that fails

“Rationality . . . is a minimum threshold requirement applicable to the exercise of all
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[86] If there is substance in the suggestion that a coup was being planned, there
would be a basis for the South African government to put the applicants on trial here
and to apply for their extradition for that purpose. To do so, however, they would

circumstances in which a decision not to prosecute could be reviewed by a court.64

But even if this assumption is made in favour of the applicants, they have failed to

establish that this is a case in which such a power should be exercised.

terms of that Act.

Foreign Military Assistance Act65 with being party to a planned coup in Equatorial

66

65

39

Id. As defined in paragraph (c) of the definition of foreign military assistance in section 1.

Act 15 of 1998.

64
As to the position prior to the Promotion of Administrative Justice Act, see: Gillingham v Attorney-General
and Others 1909 TS 572; Wronsky en ‘n Ander v Prokureur-Generaal 1971 (3) SA 292 (SWA); Highstead
Entertainment (Pty) Ltd v Minister of Law and Order 1994 (1) SA 387 (C) at 394H where it is said that courts
would be slow to interfere with such decisions. This is similar to the approach taken in the United Kingdom
where courts have held that there is a power to review a decision not to prosecute, but it is a power that has to be
“sparingly exercised” - R v Director of Public Prosecutions, ex parte C [1995] 1 Cr. App. R. 136 at 140.

military assistance”.

It is not suggested that the applicants had approval under section 5 to provide “foreign

order, sovereignty or territorial integrity of a state”.66

“any action aimed at overthrowing a government or undermining the constitutional

Foreign military assistance includes

agreement approved in section 5.”

or other entity or person unless such assistance is rendered in accordance with an

“render any foreign military assistance to any state or organ of state, group of persons

67

40

“(1) Subject to section twenty-four, a request for extradition to a designated country in terms
of this Part shall be submitted through channels to the Minister and shall be accompanied by(a) a warrant for the arrest of the person concerned specifying and giving particulars
of the offence in respect of which his extradition is sought; and
(b) such evidence as would establish a prima facie case in a court of law in
Zimbabwe that the person concerned has committed or has been convicted of the
offence concerned in the designated country:
Provided that, if the order declaring the country concerned to be a designated country
in terms of section thirteen so provides, the request may be accompanied by a record
of the case in respect of the offence concerned, containing the particulars and
documents referred to in subsection (2), and accompanied by(i) an affidavit, sworn statement or affirmation of an officer of the
investigating authority of the designated country stating that the record was
prepared by him or under his direction and that the evidence referred to
therein has been preserved for use in court; and
(ii) a certificate of the Attorney-General of the designated country stating
that, in his opinion, the record discloses the existence of evidence under the
law of the designated country sufficient to justify a prosecution”.

Section 16 of the Zimbabwe Extradition Act provides:

has committed the offence concerned in the designated country.67

establish a prima facie case in a court of law in Zimbabwe that the person concerned

offence in respect of which the extradition is sought and such evidence as would

a designated country to be accompanied by a warrant of arrest giving particulars of the

[87] Section 16 of the Zimbabwe Extradition Act requires requests for extradition by

Act of 1996 (the Zimbabwe Extradition Act). South Africa is a designated country in

investigation into the possibility of charging the applicants under the Regulation of

Guinea. Section 3(b) of this Act makes it an offence to

country to South Africa. The relevant law is the Revised Edition of the Extradition

[85] It is not disputed that the prosecuting authority in South Africa opened an

have to meet the requirements of the Zimbabwean law regulating extradition from that

CHASKALSON CJ

CHASKALSON CJ

283

owner against unlawful assaults on its property, and planning a coup against the head
of a state with which South Africa enjoys diplomatic relations. South Africa and
Equatorial Guinea have also entered into a joint security agreement entitled

Priority Crimes Litigation Unit of the prosecuting authority is in charge of the

investigations against the applicants. An affidavit by him forms part of the record in

the High Court proceedings. It says:

This

68

41

As defined in paragraph (b) of the definition of foreign military assistance in section 1 of Act 15 of 1998.

their property”.68

“[S]ecurity services for the protection of individuals involved in armed conflict or

includes:

services. This he says is covered by the definition of foreign military assistance which

applicants’ own evidence that they were going to the DRC to provide security

dispute this allegation. He suggested that a charge could be framed on the basis of the

prosecution is not denied. Counsel for the applicants conceded that he could not

allegation by Pretorius that there was insufficient evidence to make a decision about a

say that the docket is not complete and further investigations are necessary. The

Griebenow that he would start working on the indictment on the 17th. He goes on to

drawing up an indictment that evening. Pretorius denies this and says that he told

[89] Griebenow says that he was told on 17 May by Pretorius that he would be

situation may change in the near future.”

prosecution against the persons concerned in connection with this matter.

“At present there is not sufficient evidence to make a decision whether to institute a

[90] But even if this be so, there is a vast difference between defending a mine

[88] Mr J P Pretorius (Pretorius), the Deputy Director of Public Prosecutions in the

42

Equatorial Guinea it must have evidence to support that allegation. Secondly, the

directed to the possibility of putting the applicants on trial for planning a coup in

facie evidence to support the charge. If the prosecuting authority’s investigations are

[91] An application for extradition must provide particulars of the offence and prima

countries.

better mutual understanding and strengthen relations of solidarity between the two

and dealing with any other matters which in the opinion of the parties will enhance

exchanging ideas and acting jointly on how the attendant problems may be addressed;

briefing members on the security situation prevailing in each country generally and

countries; dealing with matters of cross-border crimes and illegal immigration;

channels of communication between the defence and security forces of the two

threatening the security and stability of the two countries; establishing effective

exchanging security information on the activities and movement of elements

include: promoting cooperation at all levels in the fields of defence and security;

South Africa–Equatorial Guinea Joint Commission on Defence and Security. These

Defence and Security”. Article 3 of the Agreement provides the functions of the

Government of the Republic of Equatorial Guinea Concerning Cooperation on

“Agreement between the Government of the Republic of South Africa and the
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been completed and there is not yet sufficient evidence to take a decision to institute a
prosecution. This is not denied by the applicants, who themselves deny that they were
party to plans to stage a coup. That being so, it must be accepted that when these

Neither of these propositions has been established by the

committed there.69

applicants. Zimbabwe does not have legislation comparable to the Regulation of

Foreign Military Assistance Act.

Counsel for the applicants was constrained to concede that this was so and did not
persist in the claim.

to being extradited to South Africa should such an application be made. But that is no

answer. If the government lacks evidence to establish a prima facie case against the

there were a legitimate basis for seeking the extradition of the applicants, this Court
would have had the power in the circumstances of this case to order the government to
do so.

An extradition by consent in such circumstances would be no more than a device to

remove the applicants from Zimbabwe and bring them back to South Africa, where

they would then have to be put on trial for a lesser offence than participating in plans

43

“(1) Subject to this Act, a person may be arrested, detained and extradited from Zimbabwe to
a designated country in the manner provided for in this Part, for an offence in respect of which
in the designated country he is accused or has been convicted and is required to be sentenced
or to undergo punishment, whether the offence was committed before or after the declaration
of the country concerned as a designated country.
(2) This Part shall apply to any offence which(a) is punishable in the law of the designated country concerned by imprisonment for
a period of twelve months or by any more severe punishment; and
(b) would constitute an offence punishable in Zimbabwe if the act or omission
constituting the offence took place in Zimbabwe or, in the case of an extra-territorial
offence, in corresponding circumstances outside Zimbabwe.”

44

for them to be released, let alone for a court to order that this be done.

on which South Africa would be entitled to exert diplomatic pressure on Zimbabwe

to justify the bringing of such charges against them. That being so, there is no basis

Zimbabwe are not offences according to Zimbabwean law, or that there is no evidence

[95] There is no evidence to suggest that the charges that the applicants face in

government’s duty to conduct its foreign relations in good faith.

Section 14 of the Zimbabwe Extradition Act provides:

Zimbabwe

contrary to South African law and Zimbabwean law and inconsistent with the

69

The claim that steps be taken to secure the release of the applicants from custody in

any crime. To pursue a request for extradition in such circumstances would be

for a coup, or be released because of the lack of evidence of their having committed

[94] In the circumstances it is not necessary to deal with the question whether, if

entitled to order that they be extradited to South Africa rather than Equatorial Guinea.

applicants it is not entitled to put them on trial. Nor would a Zimbabwean court be

the extradition of the applicants. On that ground alone the first claim must fail.

[92] The applicants seek to overcome this difficulty by saying that they will consent

proceedings were initiated the government lacked the evidence necessary to apply for

[93] The government says that the prosecuting authority’s investigations have not
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But the question whether South African citizens

capital punishment is not prohibited by

71

70

45

See the discussion of this in Mohamed above n 11 at para 39 and Burns above n 40 at paras 85-92.

S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC).

execution of the sentence, if imposed, would be by the state of Equatorial Guinea,

Civil and Political Rights, and is still not impermissible under international law. The

the African Charter on Human and Peoples’ Rights or the International Covenant on

growing stronger at an international level,

71

South Africa, raises entirely different issues. Although the abolitionist movement is

country, which would be lawful there, but would infringe their rights if committed in

can require our government to take action to protect them against conduct in a foreign

70

There can be no doubt that capital punishment is inconsistent with the

provisions of our Bill of Rights.

[98]

Guinea.

suggest that the applicants may possibly be charged with capital offences in Equatorial

That possibility need not, therefore, be considered. There is, however, evidence to

an offence in Zimbabwe for which capital punishment would be a competent sentence.

[97] There is nothing to suggest that the applicants are at risk of being charged with

the death penalty on the applicants.”

urgency from the Zimbabwean and Equatorial Guinean Governments not to impose

It is a continuing effort where appropriate to make

representations regarding the death sentence as a form of punishment.”

competent sentence.

are indicted or incarcerated in foreign countries where the death sentence is a

“It is a concern of the South African government that there are South Africans who

46

to be dealt with in accordance with the laws of those countries, and not the

international law, South Africans who commit offences in foreign countries are liable

as long as the proceedings and prescribed punishments are consistent with

on trial in a foreign country to face a possible death sentence if convicted. However,

[100] Counsel for the amicus curiae submitted that it is cruel treatment to put a person

not happen.

make representations on their behalf. There is no evidence to suggest that this would

to be imposed on them, then consistently with its policy, government would have to

The applicants are entitled to the benefit of this policy, and if capital punishment were

say:

imposed on a South African citizen. The government’s answering affidavit goes on to

concerning the imposition of such punishment only if and when such punishment is

[99] The government’s policy on this issue is that it makes representations

foreign relations between the two countries.

[96] The claim is formulated as follows:

“Directing and ordering the Government to seek assurance as a matter of extreme

which means that attempts to mitigate the sentence would necessarily engage the

CHASKALSON CJ

The risk of capital punishment

CHASKALSON CJ

286

application by the applicants to be released from custody. He also refers to the fact
that the applicants’ legal representatives in Zimbabwe were told by the Attorney-

requirements of our Constitution, and are subject to the penalties prescribed by such

laws.72

is recommended that the application for extradition be considered favourably.
Reference is also made to the fact that several people, including a number of South
African citizens, have already been arrested in Equatorial Guinea in connection with
the alleged coup.

The applicants may not be convicted, or if

representations to be made at all.

convicted, may not be sentenced to death. Counsel for the applicants submitted that if

a death sentence were to result, there might be insufficient time between sentence and

execution for representations to be made. There is, however, nothing to show that if

Independence-day celebrations, and on that occasion had a five hour meeting with
President Mugabe of Zimbabwe at which the subject of the extradition of the
applicants to Equatorial Guinea was discussed. This was referred to in comments

The claim that the

representations now, is inconsistent with the Constitution.

government be directed as a matter of extreme urgency to seek an assurance that the

death penalty will not be imposed must therefore be dismissed.

47

48

Guinea.

the court in Zimbabwe by a representative of the Attorney-General in opposing an

See above para 57.

likely to be faced with proceedings in Zimbabwe for their extradition to Equatorial

for the extradition of the applicants. He bases this averment on submissions made to

72

circumstances the applicants have established that there is a real risk that they are

[103] According to Griebenow, Equatorial Guinea has made a request to Zimbabwe

I am satisfied that in the

offered no evidence to counter these allegations.

Extradition to Equatorial Guinea

made by the President of Equatorial Guinea after the meeting. The respondents

Zimbabwe that President Nguema of Equatorial Guinea recently visited Zimbabwe for

matters it cannot be said that its response to the applicants’ demand that it make the

The applicants also refer to news reports in

Zimbabwe may extradite persons.

in terms of which Equatorial Guinea was added to the list of countries to which

[102] Bearing in mind the deference to which the government is entitled in such

would not be sufficient time to make effective representations.

[104] On 28 April 2004, the Government of Zimbabwe passed a statutory instrument

Ministry of Foreign Affairs directed to the Attorney-General of Zimbabwe in which it

judgment and a question of timing. There may in fact prove to be no need for

the applicants were to be convicted and sentenced to death in Equatorial Guinea, there

Equatorial Guinea, and were shown pages from a document from the Zimbabwean

[101] The question whether representations should be made now or later is a matter of

General’s representative in Zimbabwe that a request for extradition had been made by
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media report, all that is said in support of the allegation is that there have been
instances in the past in which the Zimbabwean government has ignored orders of
court, and that the Zimbabwean authorities have in fact failed to comply with certain
orders relating to the conditions in which they are kept in custody. But this does not
mean that Zimbabwe is likely to act illegally, in breach of the duty that it owes to
South Africa under international law, and hand South African citizens over to
Equatorial Guinea contrary to orders made by courts dealing with the extradition
application. The South African government cannot reasonably be expected to conduct
its diplomatic relations with Zimbabwe on the assumption that this might happen, and

Equatorial Guinea. There is no reference to the precise nature of the charge on which

the request for extradition is said to have been made, nor to the evidence that

Equatorial Guinea has to support a claim for extradition under the Zimbabwe

Extradition Act. In terms of the Zimbabwe Extradition Act an enquiry has to be

conducted by a magistrate to establish whether or not there are grounds on which an

extradition order can legitimately be made. The applicants will be entitled to resist

such an order at the hearing. If the evidence against them is insufficient to justify

extradition, the magistrate will not be entitled to grant an order. If an order is made, it

would be subject to appeal.

the High Court and this Court and no purpose would be served by declining to deal
with that question on the grounds that the demand is premature.

The applicants have been in custody for over three months during which the court

proceedings against them have been pending.

49

entered into an agreement with the President of Equatorial Guinea to extradite the

[107] The applicants rely on media reports that the President of Zimbabwe had

formulated in general terms but during argument counsel for the applicants limited the

immediately after their arrest, or as soon as they received the request for extradition.

50

urgency from the Zimbabwean Government that the applicants will not be released or

“Directing and ordering the Government to seek an assurance as a matter of extreme

claim and formulated it as follows:

[109] The claim relating to the risk of extradition to Equatorial Guinea was originally

sanctioning such a procedure, it is unlikely that they would not have done so

contemplate handing them over to Equatorial Guinea without an extradition order

If the Zimbabwean authorities

[108] The question of extradition to Equatorial Guinea has, however, been debated in

illegally and contrary to South Africa’s rights under international law.

extradition. They have, however, produced no evidence to support this allegation.

hand them over to Equatorial Guinea without an order being made for their

[106] The applicants argue that there is a risk that Zimbabwe will act illegally and

been made to verify the accuracy of these reports. Apart from the reference to the

applicants deny the allegation that they were party to a plan to stage a coup in

to make demands on the Zimbabwean government on the assumption that they will act

applicants to Equatorial Guinea in exchange for the supply of oil. No attempt has
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Fair detention and trial
[114] The claim concerning fair detention and fair trial is formulated as follows:

[111] The claim for extradition has not yet been lodged in the Magistrates’ Court and

although there may be reasonable grounds to anticipate what the charges may be, the

75

74

73

Above n 5 at 147.

See above paras 46-57.

Above n 11.
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applicants are extradited lawfully from Zimbabwe to Equatorial Guinea they cannot

Guinea. Capital punishment is also not impermissible under international law. If the

domestic law.”75 Capital punishment is permissible both in Zimbabwe and Equatorial

protection “is concerned with injury under international law, and not injury under

Moreover, according to the ILC report there is general agreement that diplomatic

[112] No request was made for this relief prior to the institution of these proceedings.

extradited to Equatorial Guinea to face a capital charge.

not possible to say whether or not there is a real risk that the applicants will be

52

convicted and put to death as a result of an unfair trial. That is a grave allegation

charged with being party to the alleged coup, they will be exposed to the risk of being

in Equatorial Guinea. The applicants allege that if they are put on trial there and

[116] Serious allegations have, however, been made about the criminal justice system

claim as formulated cannot succeed.

35 of our Constitution is misconceived. For reasons that I have already given the

[115] As far as the fair trial claim is concerned, the prayer that is directed to section

Equatorial Guinea, as the case may be.”

35 of the Constitution are at all times respected and protected in Zimbabwe or

that the rights of the applicants to fair detention and fair trial as guaranteed in section

“Directing and ordering the Government to ensure as far as is reasonably possible,

therefore be dismissed.

is not fair. I deal later with this aspect of their claim.

details of the evidence and the charges are unknown. Without that information it is

[113] The claim as formulated in the prayer and as amended by counsel must

considered, and that is that if extradited the applicants will be subjected to a trial that

The second relates to an allegation still to be

imposed, is not a response with which a court can interfere.

decision in Mohamed’s case.73 I have already dealt with that argument.74 It has no

substance and must be rejected.

answering affidavit that it would seek an assurance only if capital punishment is

stated policy concerning capital punishment in foreign countries, its response in its

grounds that they will face a capital charge in Zimbabwe. In the light of government’s

complain that they have suffered an injury according to international law solely on the

CHASKALSON CJ

[110] There were two strands to the applicants’ argument. The first was based on the

imposed, will not be carried out.”

Equatorial Guinea to the effect that the death sentence will not be imposed, and if

extradited to Equatorial Guinea without a prior assurance being obtained from
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approve and implement safeguards to prevent arbitrary detention, torture, ill-treatment
and trials which do not comply with due process of law. These are requirements of

which calls for close scrutiny and careful consideration by this Court. The incorrect

formulation of the applicants’ claim should not stand in the way of this being done.

His report refers to

law and an independent judiciary, the findings and conclusions of the mission
included the following:

concluded that the trial was characterised by serious human rights violations and

countless procedural irregularities.

In its report, Amnesty

53

human rights violations to the Equatorial Guinean authorities and has urged them to

International mentions that it has on numerous occasions submitted its concerns about

be annulled and the release of the convicted persons.

was also condemned by the European Parliament which called for the guilty verdict to

allowed only one day to consult with their clients before the trial started. The trial

obvious injuries, complaints of torture were not investigated. Defence lawyers were

54

expression and association, poor prison conditions and the failure of the

law. Torture, failure to guarantee the right to a fair trial, lack of freedom of

x There is no separation of powers and very little or no respect for the rule of

judiciary.

x The executive exercises considerable control over both the legislature and the

recommendations as to what needs to be done to secure compliance with the rule of

to have infringed state security between 23 May and 9 June 2002. The observer

Despite overt evidence of broken limbs and

ministers, politicians, judges, and the legal profession. In a lengthy report, including

Equatorial Guinea. The mission conducted wide ranging interviews with government

[121] In July 2003 the International Bar Association sent a fact finding mission to

they would receive a fair trial.

the deplorable conditions in which they were being detained. It questioned whether

to the torture of foreign nationals then in custody and alleged to be mercenaries, and

[119] Amnesty International sent a mission to observe a trial of 144 persons alleged

state, and the lack of due process within the justice system.

complete lack of hygiene and inadequate food, impunity enjoyed by agents of the

lawlessness, torture, the beating of prisoners, overcrowded prison conditions with a

[118] The Special Rapporteur reported in January 1999.

period from January 1999 to March 2004.

[120] In March 2004 Amnesty International issued a press release drawing attention

Guinea in 1986 and 1987 respectively.

on reports of Amnesty International, the International Bar Association and a Special

Rapporteur of the United Nations Commission on Human Rights. They cover a

Civil and Political Rights, which were ratified by the government of Equatorial

[117] The allegations made about the justice system in Equatorial Guinea are based

the African Charter on Human and Peoples’ Rights and the International Covenant on
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on the continent. Such practices are the antithesis of the foreign policy principles of
the South African government. These principles and the priorities of the Ministry of
Foreign Affairs are referred to in the evidence. They include a commitment to justice

that the reports are not admissible in evidence and that the court cannot make a

finding on the efficacy and fairness of the legal and judicial systems of Equatorial

Guinea without the benefit of expert evidence.

New Partnership for Africa’s Development, described as “a continental instrument to
advance people-centred development based on democratic values and principles.” It
would be a breach of South Africa’s duty to Equatorial Guinea, and its international
obligations, in particular to other African states, to frustrate a criminal prosecution
instituted there simply because the accused persons are South African nationals.

whether or not to intervene is one that will be taken by a responsible authority in

South Africa should the applicants be extradited to Equatorial Guinea. Whilst this

Court cannot and should not make a finding as to the present position in Equatorial

Guinea on the basis only of these reports, it cannot ignore the seriousness of the

allegations that have been made. They are reports of investigations conducted by

76
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See International Tobacco Co (SA) Ltd v United Tobacco Cos (South) Ltd 1953 (3) SA 343 (W) at 346B.
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Above n 42.

Above n 41.
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fair trial in Equatorial Guinea prove to be correct, and they are convicted and

made and reports given is itself relevant in the circumstances of this case.76

77

[126] On the other hand, if the allegations by the applicants that they will not get a

United Nations Human Rights Committee. The fact that such investigations were

reputable international organisations and a Special Rapporteur appointed by the

interact with African partners as equals, and a commitment to the promotion of the

[123] Its attitude, as expressed in the answering affidavit, is that a decision as to

and international law in the conduct of relations between nations, a commitment to

[125] The history of coups and counter coups in Africa has undermined democracy

justice systems of foreign countries and it has declined to do so. It takes the attitude

[122] The South African government says that it is not its policy to comment on the

government to the applicants in such a situation?

as Canada v Schmidt77 and Neely v Henkel.78

cause for concern.

What are the obligations of the

concern that goes beyond the differences in legal procedure referred to in cases such

loyal to the government, and the use of military judges in civilian courts are

and if the applicants are extradited to Equatorial Guinea to stand trial there, there

that occur with impunity.

would be serious concern about the fairness of the trial that they would face. A

[124] If the reports are accurate and reflect the present position in Equatorial Guinea,

judiciary to act independently are some of the examples of human rights abuses

x The lack of independence of the judiciary, the expectation that judges will be
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complicated by the fact that other South African citizens are already facing the
likelihood of being tried in Equatorial Guinea, having been arrested there on

the applicants are concerned the consequences would be catastrophic, and they will

have suffered irreparable harm.79

in that regard may have a bearing on how the government will deal with the
applicants’ request for diplomatic protection.

there. No injury has been done to them by that country and no injury will be done

unless they are put on trial there; nor will any wrong be done if they are put on trial

of persuasion, and it is for this reason that courts everywhere are reluctant to intervene
in such matters, even if, as in Germany, they have the power to do so. Thus in the

would be obliged to respond positively. Given its stated foreign policy, there is no

reason to believe that this will not be done.

57

“[T]o impose a death sentence on a person after an unfair trial is to subject that person
wrongfully to the fear that he will be executed. The fear and uncertainty as to the future
generated by a sentence of death, in circumstances where there exists a real possibility that the
sentence will be enforced, must give rise to a significant degree of human anguish. Such
anguish cannot be dissociated from the unfairness of the proceedings underlying the
sentence”.

In the case of Öcalan v Turkey Application 46221/99, 12 March 2003, the European Court of Human Rights
held the following at para 207:

81

80

Id at 395.
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meets internationally accepted standards. The assessment of the risk, the best way of

can be put to rest, and that the trial, if one takes place, is conducted in a way that

negotiations to ensure that if reasonably possible the fears that the applicants entertain

is that we may not have all the evidence that would be relevant to a section 3 claim.

79

[131] The situation which exists in the present case is one which calls for delicate

and in what manner to grant protection against foreign States.”81

“the Federal Government enjoys wide discretion in deciding the question of whether

which they are entitled under section 3 of the Constitution. One of the results of this

They relied directly on the Bill of Rights and not on the privileges and benefits to

the applicants have made, and the form in which their claims for relief were couched.

[128] This matter has been complicated by the excessive and precipitate demands that

under international law to affect decisions of a foreign state. It is essentially a power

that the applicants fear will happen. Should that risk become a reality the government

Hess case80 the Federal Constitutional Court was at pains to point out that

[130] It is also relevant to have regard to the limited power that the government has

premature. It cannot, however, be said that there is not a risk that the consequences

and the proceedings are conducted fairly. To this extent the claim for protection is

with that situation as well, and it appears from the record it is doing so. What happens

[127] The applicants are not in Equatorial Guinea and they have not been put on trial

allegations that they were party to the attempted coup. The government has to deal

[129] The situation is evolving and it is not known how it will develop.

It is
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sentenced to death, there will have been a grave breach of international law harmful to
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In such

Zimbabwe.

representatives of government. If those discussions are continued they will no doubt

desirable to deal with these allegations notwithstanding the inappropriate form in

entitled to relief in this regard.

59

that the dignity of the applicants as guaranteed in section 9 of the Constitution of

“Directing and ordering the Government to ensure as far as is reasonably possible,

[134] The claims dealing with detention are formulated as follows:

Claims relating to conditions of detention

which the applicants have been detained and treated in Chikurubi Prison. I consider it

the Constitution or international law. In the circumstances the applicants are not

60

applicants were assaulted and abused at the time of their arrest on 7 March 2004.

[137] In the founding affidavit the following allegations are made. It is said that the

relief to which they may be entitled.

which their claim has been formulated, and to consider whether there is any other

[136] The claim concerning detention in Zimbabwe arises out of the conditions in

established that the government breached or threatened to breach any duty it has under

be conducted in the light of what is said in this judgment. The applicants have not

premature.

sensitive discussions between the legal representatives of the applicants and

I will confine myself, therefore, to the allegations made concerning

it relates to what might happen if they were to be held in Equatorial Guinea is

[135] The applicants are presently in custody in Zimbabwe, and the claim in so far as

basis as to the issues set out above where applicable.”

respondent, report in writing to the Registrar of this Honourable Court on a weekly

Directing and ordering the Government to, through the office of the second

Equatorial Guinea, as the case may be.

of the Constitution, are at all times respected and protected in Zimbabwe or

the rights of the applicants to fair detention and fair trial as guaranteed in section 35

Directing and ordering the Government to ensure as far as is reasonably possible, that

in Zimbabwe or Equatorial Guinea, as the case may be.

guaranteed in section 12 of the Constitution, are at all times respected and protected

subjected to torture, or cruel, inhuman or degrading treatment or punishment, as

the applicants’ right to freedom and security of person including the rights not to be

Directing and ordering the Government to ensure as far as is reasonably possible, that

or Equatorial Guinea, as the case may be.

South Africa (the Constitution) are at all times respected and protected in Zimbabwe

CHASKALSON CJ

[133] We were told by counsel for the applicants that there have been ongoing

what can best be done.

circumstances it must be left to government, aware of its responsibilities, to decide

may have to adapt its approach to address the developments that take place. In the

expedient course to follow. If the situation on the ground changes, the government

circumstances the government is better placed than a court to determine the most

which could be harmed by any order that this Court might make.

[132] The situation that presently exists calls for skilled diplomacy the outcome of

government.

avoiding it and the timing of action are essentially matters within the domain of
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batons, and after that salt was thrown on the wounds. Criminal charges were laid and
a number of warders have been arrested and charged.

They were initially denied access to legal advisers, and some were tortured and forced

to make untruthful statements against their will. When they were ultimately allowed

applicants have been held in deplorable conditions. They have been humiliated,
assaulted, abused and denied proper access to their lawyers. The persons alleged to be
responsible for these abuses are officers of the Zimbabwean government.

applicants apparently attempted to address these complaints through court
proceedings. In the founding affidavit reference is made to various court applications
brought in connection with these matters. The outcome of the applications is not
always referred to, though it is said that 13 favourable court orders have been
obtained. It appears, however, that there have been occasions on which orders given
in favour of the applicants were ignored by the authorities in control of them. Having

allowed to consult with the applicants in private, and members of the investigating

team insisted on being present during consultations. The court proceedings are being

held in hospital wards in the prison, and the public, including journalists and members

of the applicants’ families, have difficulty in gaining access to the venue because of

obstructions placed in their way. Members of the Central Intelligence Organisation

(CIO) interrogate them in the absence of their legal representatives despite being

asked not to do so. The applicants are shackled with leg irons and hand cuffs when

they attend court, and court orders requiring the shackles to be removed have been

ignored. The explanation given was that this was “on instructions from above”.

time that this seems to have been raised is in the peremptory demand made the day
before the proceedings were launched.

described in the founding affidavit as follows. There are no beds. The applicants are

issued with lice ridden blankets under which they have to sleep. Most are being held

[140] In the founding affidavit it is said that despite various requests the government
has been slow, unhelpful and ineffective in protecting the constitutional rights of the
applicants. A bald allegation is then made that the “government’s response to the
plight of the applicants has been most disappointing”. The affidavit goes on to say
that “except for a few isolated consular services provided by [the] government

62

inadequate food, less than the minimum standards prescribed for prisoners. They are

required to wear tunics and short trousers which provide inadequate protection against

the cold of an approaching winter. They have been refused permission to accept

jerseys which were knitted for them and which comply with prison regulations. On

one occasion eighteen of the applicants were badly assaulted by prison warders using

61

in overcrowded cells, but four are being held in solitary confinement. All receive

the South African government and demanded that it secure relief for them. The first

[138] The conditions in which the applicants are being held in Chikurubi Prison are

failed to secure relief through the courts, the applicants have turned peremptorily to

The

[139] If these allegations are correct, and there is no evidence to contradict them, the

They had difficulty in gaining access to the prison. When they did, they were not

access to legal advisers a number of obstacles were placed in the way of the advisers.
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discussions with the government, but we do not know when they commenced or what
they addressed.

constitutional rights.” No specific allegations are made in the founding affidavit that

the applicants requested assistance from the South African High Commission to

Zimbabwe. A supporting affidavit from the Director General of the Department of
Foreign Affairs made on 23 May gives details of the assistance that has been given,
including, on occasions, formal interventions with the Zimbabwean government, on
10 March, 11 March, 12 March, 13 March, 4 April, 15 April, 19 April, 26 April, 11
May, 13 May and 14 May 2004.
averments made saying:

attorneys for the applicants met the South African Minister of Justice and

Constitutional Development and the National Director of Public Prosecutions and

others on 23 March 2004. This was the date on which the applicants were charged in

Zimbabwe. There is no evidence as to what took place at this meeting. In the letter

written the following day, the National Director of Public Prosecutions is requested to

intervene to ensure that the applicants have proper access to lawyers of their choice

The letter also requests that consideration be given to
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be extradited to South Africa, but no details are given about what took place. We

Prosecutions, Mr Henning SC. It seems that they were concerned with the request to

there have been various discussions with the Deputy National Director of Public

What contact there was after that is not clear. The founding affidavit mentions that

and no request is made for assistance by the government to alleviate those conditions.

the letter to the assaults or the conditions in which the applicants were being detained,

applying for the extradition of the applicants to South Africa. No reference is made in

access to their lawyers.

affidavit that the High Commission did provide assistance to the applicants to get

and that full consular services be rendered to them. It is conceded in the founding

foreign policy, they are entitled to do regarding the conditions of the applicants in

the applicants to the South African National Director of Public Prosecutions, that

At times, the requests were approved

64

assistance to them, I deny those allegations.”

applicants allege that the South African Embassy and its diplomats did not provide

which was not taken up by the South African Embassy. To the extent that the

were given. I am not aware of any request for assistance made by the applicants and

appropriate complaints to the Zimbabwean authorities and thereafter the approvals

approved immediately. In cases of delays the South African Embassy addressed

immediately by the Zimbabwean authorities and other times the requests were not

necessary assistance to the applicants.

addressed official requests to the Zimbabwean authorities in order to provide the

access by the legal representatives to the applicants, the South African Embassy

South African Embassy in Zimbabwe, in regard to food, clothing, stationery and

themselves and their legal representatives requested assistance of the officials of the

“From the above it is thus clear that when the family members, the applicants

The Director General then summarises the

its answering affidavit that it and its agencies continue to do what, in law and its

[141] It appears from a letter dated 24 March 2004 written by an attorney acting for

[142] The government disputes the allegation that it has been unhelpful, and says in

were also informed by counsel for the applicants that there have been confidential

recently, it has been most unresponsive to the violation of the applicants’

address their complaints, and that this was refused.
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have in terms of the South African Bill of Rights are at all times respected and
protected in Zimbabwe, and if extradited to Equatorial Guinea, that they be
respected and protected there have no basis in law and cannot be granted.

formulated by the applicants is misconceived. There is moreover nothing to show that

the government has not provided assistance to the applicants in Zimbabwe when it

was requested to do so. The claims made in this regard must be dismissed.

government is obliged to consider such requests and deal with them

law, are:

applicants from Zimbabwe.
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3. South Africa is under no obligation to apply for the extradition of the

duty to share information on suspected coup attempts or mercenary activity.

Guinea in the prevention and combating of crime, including, in particular, the

2. South Africa had an obligation to cooperate with Zimbabwe and Equatorial

66

punishment only if and when such punishment is imposed on a South African

competent, is to make representations concerning the imposition of such

required to stand trial there on charges for which capital punishment is

7. Stated government policy concerning nationals in foreign countries, who are

determining how best to deal with such matters.

expertise in foreign affairs, and the wide discretion that it must have in

particular weight to the government’s special responsibility for and particular

granted.

Courts required to deal with such matters will, however, give

control.

6. Decisions made by the government in these matters are subject to constitutional

application for leave to appeal directly to the Constitutional Court should be

to the applicants but to our society as a whole. In the circumstances the

1. The application raises complex questions of law, of vital importance not only

protection against acts which violate accepted norms of international law. The

the provisions of the Constitution and South Africa’s obligations under international

appropriately.

however, entitled to request the South African government to provide

[144] To sum up, therefore, the findings I make in the light of the evidence on record,

5. South African nationals facing adverse state action in a foreign country are,

direct and order the government to ensure that the rights that the applicants

assistance. Their complaint is that the Embassy did not act pro-actively. The claim as

Conclusion

4. The applicants’ claims as formulated in the notice of motion that the court
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that there was a failure on the part of the South African Embassy to provide

[143] In their reply the applicants do not deny this. They say that they do not contend
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with regard to timing or modalities different to that adopted by government.

is not inconsistent with international law or any obligation that the government

costs order should be made in respect of the application for leave to appeal, or
the appeal.

international law or any obligation that the government has under the

Constitution.
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calling for government evaluation and expertise. It would not be appropriate in

10. How to respond to the events which have taken place requires great sensitivity,

representations to the Zimbabwean authorities about these matters.

have been taken up, and that the South African High Commission made

requests for assistance by the applicants to the South African High Commission

warders alleged to have committed the assaults. It is not disputed that all

Criminal charges have been brought against the

the judgment of Chaskalson CJ.
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Langa DCJ, Moseneke J, Skweyiya J, van der Westhuizen J and Yacoob J concur in

the appeal.

3. No order as to costs is made concerning the application for leave to appeal and

confirmed.

2. The appeal is dismissed and the order made by Ngoepe JP in the High Court is

deplorable conditions, and at times humiliated, abused, and denied proper

access to their lawyers.

1. The application for leave to appeal is granted.

Zimbabwe some of them have been assaulted, all of them have been held in

[145] The following order is made:

of the case and the complexity of the issues raised this is not a case in which a

South Africa in its relations with foreign states is not inconsistent with

9. The applicants’ uncontradicted evidence is that whilst in detention in

12. In the circumstances the appeal must be dismissed. Because of the importance

African Constitution.

requests for assistance is inconsistent with international law or the South

have access to their lawyers and receive a fair trial. This policy adopted by

African citizens are detained in accordance with international law standards,

conduct of trials of nationals in foreign countries is to ensure that all South

8. Stated government policy concerning the conditions of detention and the

11. The applicants have failed to establish that the government’s response to

the circumstances of this case for a Court to require or propose any approach

citizen. This policy adopted by South Africa in its relations with foreign states

has under the Constitution.
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customary international law.

69

international law. In so doing, the states deny the practice from ripening into a rule of

practice is insufficient for a particular practice to ripen into a rule of customary

recognise the existence of a rule of customary international law on the basis that state

is dependent upon the practice of states evincing it. Yet at times states refuse to

[148] One of the greatest ironies of customary international law is that its recognition

International law

to South African nationals who are arrested and imprisoned in a foreign country.

or our Constitution, the government has a legal duty to provide diplomatic protection

[147] The central question presented in this case is whether, under international law

the emphasis I place on its proper approach, differ to that adopted by the Chief Justice.

Chief Justice. In particular, my approach to and treatment of section 3(2), including

proposes. However, my approach to the issues confronting us differs to that of the

agreement with the broad theme of the judgment and therefore concur in the order he

[146] I have read the judgment prepared by the Chief Justice. I am in substantial

Introduction
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Countries that have constitutionalised the duty to provide diplomatic protection include Albania, Belarus,
Bosnia and Herzegovina, Bulgaria, Cambodia, China, Croatia, Estonia, Georgia, Guyana, Hungary, Italy,
Kazakhstan, Lao People’s Democratic Republic, Latvia, Lithuania, Poland, Portugal, Republic of Korea,
Romania, Russian Federation, Spain, the former Yugoslav Republic of Macedonia, Turkey, Ukraine, Vietnam
and Yugoslavia. The Special Rapporteur’s Report above n 1 at 30.

2

The International Law Commission has described diplomatic protection to mean “action taken by a State
against another State in respect of an injury to the person or property of a national caused by an internationally
wrongful act or omission attributable to the latter State” (see article 1 of the draft articles contained in the “First
report on diplomatic protection” by John R Dugard, Special Rapporteur, 7 March 2000, published as a General
Assembly document, A/CN.4/506 at 11 (Special Rapporteur’s Report)). The Encyclopaedia of Public
International Law gives a substantially similar definition of diplomatic protection and defines it as “the
protection given by a subject of international law to individuals, i.e. natural or legal persons, against a violation
of international law by another subject of international law” (Dugard at 14, citing Geck “Diplomatic Protection”
Encyclopaedia of Public International Law (1992) at 1046). For the purpose of this judgment I will use the
term diplomatic protection to refer to the diplomatic intervention by a state to protect its nationals against a
violation or threatened violation of the internationally recognised human rights of its nationals.

1

obtaining redress . . .

municipal law, if means are available, with a view to furthering their cause or

protected, they have no remedy in international law. All they can do is resort to

persons on whose behalf it is acting consider that their rights are not adequately

thinks fit, for it is its own right that the State is asserting. Should the natural or legal

a State may exercise diplomatic protection by whatever means and whatever extent it

“The Court would here observe that, within the limits prescribed by international law,

Justice in the following passage in the Barcelona Traction case:

[150] The position in international law is summed up by the International Court of

progressive development of international law.

as a rule of customary international law.2 It remains a matter of an exercise in the

this legal duty in their constitutions, there is still a reluctance to recognise this practice

national’s request, is a victim of this irony. Despite numerous countries which impose

injured national or a national threatened by an injury by a foreign state, upon the

[149] The practice of imposing a legal duty to exercise diplomatic protection1 for an
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4

3
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See paras 174-179 for further discussion of these sections.

Barcelona Traction Light and Power Company Limited 1970 ICJ Reports 3; 46 ILR 178 at paras 78-9.

Constitution.

[153] For its part, the government contended that no such duty exists under our

section 7(2) of the Constitution. In addition the amicus also relied on section 3(2).4

derives from the Constitution. In support of this contention, reliance was placed upon

[152] Both the applicants and the amicus contended that such a duty exists and that it

Is there a duty under our Constitution?

the next inquiry is whether a duty exists under our Constitution.

inconsistent with the Constitution or an Act of Parliament.” It follows therefore that

says that customary international law is the law in South Africa, “unless it is

by our law and, in particular, by our Constitution. Section 232 of the Constitution

[151] It is true that customary international law is part of our law, but it can be altered

otherwise valid ground for that.”3

diplomatic protection by another government, unless there is some independent and

change of attitude, the fact cannot in itself constitute a justification for the exercise of

espoused, the State enjoys complete freedom of action. Whatever the reasons for any

is not identical with that of the individual or corporate person whose cause is

political or other nature, unrelated to the particular case. Since the claim of the State

discretionary power the exercise of which may be determined by considerations of a

granted, to what extent it is granted, and when it will cease. It retains in this respect a

The state must be viewed as the sole judge to decide whether its protection will be

NGCOBO J
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S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC) at para 262.

and ethical direction which our nation has identified for itself. The founding values

the national ethos that defines and regulates the exercise of that power; and the moral

premises upon which all arms of government, and at all levels, are to exercise power;

bind us, and which discipline our government and its national institutions; the basic

v Makwanyane,5 our Constitution articulates our shared aspirations; the values which

and, in particular, the provisions of the Bill of Rights. To paraphrase Mohamed J in S

diplomatic protection in this case must be determined in the light of our Constitution,

[155] The question whether the government has a constitutional duty to provide

(a) The constitutional context

Relevant considerations

understood.

context in which the applicable constitutional provisions must be construed and

provide diplomatic protection to nationals abroad. These considerations provide the

considerations that are relevant in determining whether there is a constitutional duty to

construing these constitutional provisions, it is necessary to discuss some of the

regional human rights instruments to which the government is a party.

light of, amongst other things, the Constitution as a whole and international and

particular, sections 3(1), 3(2) and 7(2). These provisions must be construed in the

one of a proper construction of the relevant provisions of the Constitution, in

[154] The question whether there is a constitutional duty contended for is essentially
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peremptory terms, section 7(2) provides that “[t]he state must respect, protect,

context.

rights is also apparent in the ratification of the African Charter on Human and
Peoples’ Rights9 (African Charter) and the International Convention on Civil and
Political Rights10 (ICCPR). These international instruments enshrine the fundamental
human rights that are generally to be found in our Constitution.

provision of the Constitution sets out the founding values upon which our
These values include human dignity, the

constitutional democracy is founded.

achievement of equality and the advancement of human rights and freedoms.7 Our

democratic state is therefore committed to the advancement and protection of

Section 1(a) of the Constitution.

73

Section 7(1) states: “This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights
of all people in our country and affirms the democratic values of human dignity, equality and freedom.”

8

7

“South Africa is a country in transition. It is a transition from a society based on inequality to
one based on equality. This transition was introduced by the interim Constitution, which was
designed ‘to create a new order based on equality in which there is equality between men and
women and people of all races so that all citizens should be able to enjoy and exercise their
fundamental rights and freedoms.’ This commitment to the transformation of our society was
affirmed and reinforced in 1997, when the Constitution came into force. The Preamble to the
Constitution ‘recognises the injustices of our past’ and makes a commitment to establishing ‘a
society based on democratic values, social justice and fundamental rights’. This society is to
be built on the foundation of the values entrenched in the very first provision of the
Constitution. These values include human dignity, the achievement of equality and the
advancement of human rights and freedoms.”

Preamble to the Constitution. See also Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and
Tourism and Others 2004 (7) BCLR 687 (CC) at para 73:

6

rights that binds us and defines us as a nation and which must discipline our

democratic values of human dignity, equality and freedom.8

12

11

74

See paras 198-202 and 207-208 which discuss state policy.

Above n 5 at para 144.

10
International Covenant on Civil and Political Rights, G.A.res. 2200A (XXI), 21 U.N.GAOR Supp. (No 16) at
52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force on 23 March 1976.

9
African [Banjul] Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. CAB/LEG/67/3
rev. 5, 21 International Legal Materials 58 (1982), entered into force 21 October 1986.

(b) International human rights instruments

and international law in the conduct of relations between nations.12

policy include a commitment to the promotion of human rights, democracy, justice

foreign relations policy. Indeed the principles that underpin the government’s foreign

“must be demonstrated by the State in everything that it does.”11 It must inform its

government and inform the duty which it owes to its nationals. This commitment

[159] It is this commitment to the promotion and protection of fundamental human

Rights, which is the cornerstone of our constitutional democracy and which affirms

fundamental human rights. This commitment is immediately apparent in the Bill of

[158] The commitment to the advancement and protection of fundamental human

democratic values, social justice and fundamental human rights”.6 The very first

[156] As a nation, we have committed ourselves to establishing “a society based on

[157] In this sense our Constitution must be seen as a promissory note. Indeed, in

upon which our constitutional democracy is founded are especially relevant in this

promote and fulfil the rights in the Bill of Rights.”
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enshrined in the African Charter. These rights and

his arrest and shall be promptly informed of any charges against him.
3. Anyone arrested or detained on a criminal charge shall be brought promptly before
a judge or other officer authorized by law to exercise judicial power and shall be
entitled to trial within a reasonable time or to release. It shall not be the general rule
that persons awaiting trial shall be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of the judicial proceedings, and,

defended by counsel of his choice; (d) the right to be tried within a reasonable time

by an impartial court or tribunal.

2. No one may be condemned for an act or omission which did not constitute a legally

punishable offence at the time it was committed. No penalty may be inflicted for an

offence for which no provision was made at the time it was committed. Punishment

is personal and can be imposed only on the offender.”

15

16

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for

competent court or tribunal; (c) the right to defence, including the right to be

See para 223 in the judgment of O’Regan J.

law.

Id at Preamble.
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Above n 10 article 9.

enforceable right to compensation.”16

76

5. Anyone who has been the victim of unlawful arrest or detention shall have an

lawfulness of his detention and order his release if the detention is not lawful.

proceedings before a court, in order that court may decide without delay on the

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take

should occasion arise, for execution of the judgement.

except on such grounds and in accordance with such procedure as are established by

and customs in force; (b) the right to be presumed innocent until proved guilty by a

No one shall be

fundamental rights as recognized and guaranteed by conventions, laws, regulations

“1. Everyone has the right to liberty and security of person.

[161] Also, by ratifying the ICCPR, the government recognises that:

degrading punishment and treatment shall be prohibited.”

subjected to arbitrary arrest or detention. No one shall be deprived of his liberty

Article 1 of the African Charter states that: “The Member States of the Organization of African Unity parties
to the present Charter shall recognise the rights, duties and freedoms enshrined in this Chapter and shall
undertake to adopt legislative or other measures to give effect to them.” Zimbabwe and Equatorial Guinea have
also ratified the African Charter.

14

13

All forms of exploitation and

degradation of man particularly slavery, slave trade, torture, cruel, inhuman or

being and to the recognition of his legal status.

“Every individual shall have the right to the respect of the dignity inherent in a human

And article 5 provides:

down by law. In particular, no one may be arbitrarily arrested or detained.”

one may be deprived of his freedom except for reasons and conditions previously laid

“Every individual shall have the right to liberty and to the security of his person. No

Article 6 provides:

NGCOBO J

the right to an appeal to competent national organs against acts violating his

“1. Every individual shall have the right to have his cause heard. This comprises: (a)

Article 7 provides:

freedoms include the right to a fair trial, fair detention and the right against torture.

peoples’ rights and freedoms”

15

African Charter,14 and it assumed the “duty to promote and protect human and

Charter, the government “recognises the rights, duties and freedoms enshrined” in the

provide diplomatic protection to nationals who are abroad. By ratifying the African

instruments are also relevant to the question whether there is a constitutional duty to

international human rights instruments to which the government is a party.13 These

amongst other things, international law. International law consists, inter alia, of the

[160] In construing the provisions of the Constitution we are enjoined to consider,
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They provide the

What is more, these instruments are binding under our

Id article 7.

77

“If a State party to the present Charter has good reasons to believe that another State party to
his Charter has violated the provisions of the Charter, it may draw, by written communication,

Thus under the African Charter, the government is entitled to take action against another state party where it
has reason to believe that that State has violated a provision of the African Charter. Article 47 provides:

19

Zimbabwe did not ratify the ICCPR but there was an accession on 31 August 1991. Equatorial Guinea also
submitted to an accession on 25 December 1987. Zimbabwe ratified the African Charter on 30 May 1986 and
Equatorial Guinea ratified it on 7 April 1986.

18

17

violations.19 Consistent with its commitment to the protection and promotion of

can take when any of the rights contained therein are violated or threatened with

[163] These international instruments make provision for steps that member states

Constitution.

African nationals.

government with a tool to protect the internationally recognised human rights of South

should therefore inform the government’s foreign policy.

international instruments it has ratified are violated. These international instruments

with these instruments if any of the fundamental human rights enshrined in the

government to the world and to South African nationals that it will act in accordance

ratification of international human rights instruments is a positive statement by the

international human rights and to do so in co-operation with other nations.18 Indeed

commitment by the government to the promotion and protection of fundamental

[162] The ratification of the African Charter and the ICCPR are an unequivocal

punishment.”

17

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or

And:
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20
Written Statement Submitted by the Government of the Republic of South Africa, on 30 January 2004, to the
International Court of Justice in the matter of the request by the United Nations General Assembly for an
Advisory Opinion on the legal consequences of the construction of a wall in the occupied Palestinian territory.

“Notwithstanding the provisions of 47, if a State party to the present Charter considers that
another State party has violated the provisions of the Charter, it may refer the matter directly
to the Commission by addressing a communication to the Chairman, to the Secretary General
of the Organization of African Unity and the State concerned.”

Article 49 provides:

the attention of the State to the matter. This communication shall also be addressed to the
Secretary General of the OAU and to the Chairman of the Commission. Within three months
of the receipt of the communication, the State to which the communication is addressed shall
give the enquiring State, written explanation or statement elucidating the matter. This should
include as much as possible relevant information relating to the laws and rules of procedure
applied and applicable, and the redress already given or course of action available.”

international human rights.

human rights. Diplomatic intervention is another important tool in the protection of

instruments, there may be other effective means available to member states to protect

[165] Apart from the procedures for the protection of the rights enshrined in these

enshrined in the document it has ratified, is being committed by a member state.

take some steps when an egregious violation of the very fundamental human rights,

by ratifying these instruments. I would venture to suggest that the state is obliged to

and protect the rights in these instruments, an obligation which the state has assumed

“may” take action. That in my view does not detract from the obligation to promote

[164] It is true that these provisions are permissive in that they provide that the state

rights enshrined in these instruments.20

member state commits the most egregious violations of any of the fundamental human

fundamental human rights, the government cannot therefore remain silent when a
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commitment.

constitutions that recognise the right of individuals to have diplomatic protection for
injuries sustained abroad.23

international community of the desirability of the need to protect human rights across
the globe.

Charter are important documents in that they extend protection to both aliens and

nationals in the state parties. However, the remedies they provide are said to be

somewhat weak and they are at times slow in providing the remedy.21 An individual

may lodge a complaint with the African Commission concerning the violation of a

fundamental human right guaranteed in the African Charter.

promotion and protection of international human rights have a special duty in this
regard. The Special Rapporteur’s Report concludes:

protection therefore is an important weapon in the arsenal of human rights protection.

In certain circumstances, where urgent action is required, it may prove to be one of the

22

21

Id (footnote omitted).
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See the Special Rapporteur’s Report above n 1 at 10.

Special Rapporteur’s Report above n 1 at 30.

of international protection. It is not unreasonable therefore to require a State to react

fundamental values of the international community and are therefore most deserving
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Abbasi and Another v Secretary of State for Foreign and Commonwealth Affairs and Another [2002] EWCA
Civ 1598.

24

23

that have ratified international human rights instruments and are committed to the

complaint against its conduct to a human rights monitoring body”.22 Diplomatic

“Today there is general agreement that norms of jus cogens reflect the most

nationals abroad against an egregious violation of their human rights. Those states

treat a claim of diplomatic protection from another State more seriously than a

most, if not the most, effective remedy for the protection of human rights.

proposition that states have, not only a right but, a legal obligation to protect their

they be afforded diplomatic protection if certain conditions are met.

court of justice to enforce the rights guaranteed in the African Charter.

protect individuals, offers a more effective remedy. According to him, states “will

that British nationals can rely on the doctrine of legitimate expectation to request that

recommendation to the offending state. This points to the urgent need to establish a

[169] In the light of the above, there is in my view, a compelling argument for the

courts, the recent decision of the Court of Appeals in the Abbasi24 case demonstrates

processing the complaint may result in delays. What is more, its powers are to make

[167] Having regard to this, Dugard submits that diplomatic protection, albeit only to

individuals to enforce a duty of diplomatic protection on the crown in the British

Thus although the United Kingdom does not recognise the right of

This reflects a growing recognition within the

circumstances where urgent action is required, the procedure that has to be followed in

However, in

international human rights have an important tool at their disposal to fulfil their

[166] International human rights instruments such as the ICCPR and the African

Indeed a growing number of states now have provisions in their

[168] Therefore, states that are committed to the protection and promotion of
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Diplomatic protection
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Above n 1 at 33 (footnotes omitted).
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interfere in the domestic affairs of another. The exercise of diplomatic protection is

Comity compels states to respect the sovereignty of one another; no state wants to

executive. The exercise of diplomatic protection has an impact on foreign relations.

[172] The conduct of foreign relations is a matter which is within the domain of the

The conduct of foreign relations

relations.

[171] But the exercise of diplomatic protection invariably implicates foreign

committed ourselves to promoting and protecting.

provides the state with a tool to protect the fundamental human rights that we have

international instruments embodying such commitments.

human rights and freedoms as evidenced by our Constitution and our ratification of

given our commitment to the promotion and protection of fundamental international

whether such a duty exists under our law. It is particularly relevant for our country

protection to nationals abroad is not an irrelevant consideration in determining

[170] This growing trend within the international community of providing diplomatic

seriously violated abroad.”

25

obliged to protect its own national when his or her most basic human rights are

adequate means of redress, there is no reason why a State of nationality should not be

protection against violation of the rights contained in the convention and to provide

rights convention is required to ensure to everyone within its jurisdiction effective

which constitute the grave breach of a norm of jus cogens. If a State party to a human

by way of diplomatic protection to measures taken by a State against its nationals
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provide diplomatic protection is section 3(2)(a). This section provides that all South

[175] The starting point in the determination of the question whether there is a duty to

(2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights.”

dignity, equality and freedom.

the rights of all people in our country and affirms the democratic values of human

“(1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines

While the relevant provisions of section 7 provide:

(b) equally subject to the duties and responsibilities of citizenship.”

(a) equally entitled to the rights, privileges and benefits of citizenship; and

(2) All citizens are –

“(1) There is a common South African citizenship.

[174] The relevant provisions of section 3 provide:

The construction of sections 3(2) and 7(2)

construed and understood.

[173] It is within this context that sections 3(2) and 7(2) of our Constitution must be

area. That is not to say the judiciary has no role in the matter.

grant protection in each case and the judiciary must generally keep away from this

generally be afforded a wide discretion in deciding whether and in what manner to

therefore generally accepted that this is a province of the executive, the state should

considerations and it is a better judge of whether, when and how to intervene. It is

intervention is made are crucial. The state must be left to assess foreign policy

therefore a sensitive area where both the timing and the manner in which the
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The obligation of the government is to consider rationally such request and decide
whether to grant such request in relation to that citizen. If the government decides not
to grant such request its decision may be subject to judicial review. This is so because

African citizens are “equally entitled to the rights, privileges and benefits of

citizenship”. This provision is the source of the rights, privileges and benefits of

citizenship to which South African citizens are entitled under our Constitution.

power conforms to the Constitution must be determined by the courts.27

promote and fulfil the rights in the Bill of Rights. Here it must be borne in mind that

request diplomatic protection.

be read together as defining the obligations of the government in relation to its

Rights. These include “the right to enter, to remain in and to reside anywhere in, the
Republic”,28 and the “right to a passport”.29

rights, privileges and benefits of citizenship. This provision also makes it clear that

citizens should be treated equally in the provision of rights, privileges and benefits.

generally have no right to protect themselves against foreign states. Any protection

it to say that any difference in the treatment will have to conform to the Constitution.

26

83

Section 20 provides: “No citizen may be deprived of citizenship.”

government to provide him or her with rights, privileges and benefits of citizenship.

[178] Flowing from this, a citizen has the right under section 3(2)(a) to require the

and benefits of citizens is that, in international law, individuals who are abroad

the circumstances under which the government may treat citizens differently. Suffice

29

28

Section 21(4).

Section 21(3).

84

Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte President of the Republic of
South Africa and Others 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC) at para 51.

27

that they enjoy must be found in the municipal law of the foreign state concerned. In

[181] An important consideration in determining the content of the rights, privileges

are compelling reasons to do so. For present purposes, it is not necessary to determine

This of course does not mean that citizens may not be treated differently where there

[180] Some of the rights to which citizens are entitled are spelt out in the Bill of

[177] Section 3(2)(a) therefore confers a right upon every citizen to be accorded the

What are the “rights, privileges and benefits” to which citizens are entitled?

benefits comprehended in section 3(2)(a) include the right, privilege and benefit to

to which South African citizens are entitled. In this sense, sections 3(2) and 7(2) must

citizens.

[179] The question that must be considered next is whether the rights, privileges and

from section 3(2)(a) that, in addition to certain rights, there are benefits and privileges

the right to citizenship is constitutionally entrenched in the Bill of Rights.26 It is clear

power must conform to the Constitution. The question whether the exercise of public

[176] What section 7(2) does on the other hand is to bind the state to respect, protect,

such a decision is taken in the exercise of public power and the exercise of public

NGCOBO J

NGCOBO J

305

rights, privileges and benefits comprehended in section 3(2) are open to such a
construction. They argue that diplomatic protection is a benefit which citizens are
equally entitled to and that this may not be denied arbitrarily and without good cause.
In support of their thesis they draw attention to the fact that citizenship is a
fundamental human right which, in terms of section 7(2), the state “must respect,
protect, promote and fulfil”. There is much to be said for this view.

[185] The right of citizenship is constitutionally guaranteed.33 In my view it must be
construed purposively so as to give it content and meaning. As a right contained in

diplomatic protection, they are likely to remain without a remedy for violations of

their internationally recognised human rights. And if the government cannot protect

South African nationals abroad against violations or threatened violations of their

international human rights, it may well be asked, what then are the benefits of being a

South African citizen? Or to put it differently, what are the obligations of the South

African government towards its citizens?

[182] In De Lange v Smuts NO and Others,30 this Court made the following

observations concerning the positive obligation on the government:

31

30

Id at para 31.

1998 (3) SA 785 (CC); 1998 (7) BCLR 779 (CC).

citizen leaves our borders? I think not.

85

citizens. The question which arises is, does this obligation cease once a South African

underscore the positive obligation of the state to protect the rights of South African

[183] Although these remarks were made in a different context, in my view, they

enforcement of their civil claims against debtors.’”

31

the obligation of assisting such persons to enforce their rights, including the

State for the protection and enforcement of their rights. The State therefore assumes

the constitutional State) ‘citizens as well as non-citizens are entitled to rely upon the

of law (to the extent that this principle is not entirely subsumed under the concept of

“In a constitutional democratic State, which ours now certainly is, and under the rule

interpreted to include entitlement to diplomatic protection.32 They contend that the

unless the South African government grants South African nationals abroad

33

See above n 26.

86

32
Erasmus & Davidson “Do South Africans have a right to diplomatic protection?” (2000) 25 SA Yearbook of
International Law 113.

This right should vest in all citizens by virtue of their South African citizenship.

violated or threatened with violation, whether the citizen is in South Africa or abroad.

request protection from the government when any of his or her human rights are

seems to me that the right of citizenship must comprehend the right of a citizen to

interpreted so as to make its safeguards practical and effective. Thus construed it

Bill of Rights which is to protect individual human rights. It must therefore be

the Bill of Rights it must be construed, in the light of the object and purpose of the

[184] Authors Erasmus and Davidson argue that the right to citizenship should be
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protect them against violations of fundamental international human rights. Therefore,

the absence of such protection it is only the state of which they are a national that can
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rejected. Such a proposition is inconsistent with the government’s own declared
policy and acknowledged constitutional duty.35

fundamental human rights; the obligation of the government, in general, to protect

South African citizens here and abroad; the fact that citizenship is a constitutionally

this duty it is necessary to bear in mind that the exercise of diplomatic protection has
an impact on the conduct of foreign relations. As I have pointed out earlier, the
conduct of foreign relations is a matter which is within the domain of the executive.
When and how to intervene may be crucial to the outcome of the intervention. States
are better judges of whether to intervene and if so, the timing and the manner of such
intervention. At times there may be compelling reason why there should be no

law to grant diplomatic protection to nationals abroad, I am satisfied that diplomatic

protection is one of the benefits, if not the right, of citizenship. For the purposes of

this judgment it is not necessary to decide whether this is a right or a benefit. The

effect is the same because whether it is a right or a benefit both are constitutionally

guaranteed in section 3(2)(a). This benefit accrues to South African nationals by

virtue of their citizenship.

protection.36

required to ensure that everyone within its borders enjoys the fundamental human

German Federal Constitutional Court in the case of Rudolph Hess. The court accepted

violated or threatened with violation abroad.

87

together as imposing a constitutional duty on the government to ensure that all South

of section 3(2)(a). It follows therefore that sections 3(2)(a) and 7(2) must be read

[188] I conclude therefore that diplomatic protection is a benefit within the meaning

protection is exemplified by two foreign decisions: the first is the decision of the

Constitution to protect its own nationals when their most basic human rights are

36

35

Hess decision BVerfGE 55, 349; 90 ILR 386 at 395.

See paras 198-204.

88

34
See in general Hopkins “Diplomatic Protection and The South African Constitution: Does a South African
citizen have an enforceable constitutional claim against the government?” (2001) 16 SA Journal of Public Law
387.

that Germany was under a constitutional duty to provide diplomatic protection but

[190] The width of the discretion that the state enjoys in the field of diplomatic

redress, there is no reason why South Africa should not be obliged under our

rights contained in the African Charter and the ICCPR and has adequate means of

allowed a wide discretion in deciding whether and in what manner to grant diplomatic

[187] This benefit is constitutionally entrenched in section 3(2)(a). If South Africa is

intervention at all or only at a later stage. It is for this reason that states are generally

[189] But what is the scope of this constitutional duty? In determining the scope of

protect human rights; and the fact that there is a growing trend within international

entrenched right; the fact that diplomatic protection is one of the tools available to

proposition that the government has no constitutional duty in this regard must be

diplomatic protection; the commitment of our government to promote and protect

The

African nationals abroad enjoy the benefits of diplomatic protection.34
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[186] Having regard to the absence of an obligation in international law to grant
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exercise of a public power and as such it must conform to the Constitution, in
particular section 33 of the Constitution. Thus where the government were, contrary
to its constitutional duty, to refuse to consider whether to exercise diplomatic
protection, it would be appropriate for a court to make a mandatory order directing the

under a doctrine of legitimate expectation a British national may require diplomatic

However, it held that the Foreign and Commonwealth Office has

protection.

“discretion whether to exercise the right, which it undoubtedly has, to protect British

citizens.”37 The discretion enjoyed by the Foreign Office “is a very wide one.”38

itself.41

deciding whether to grant diplomatic protection and if so, in what manner to grant

Rapporteur of the United Nations Commission on Human Rights. These reports raise

arbitrarily refused.

39

38

Hess above n 36.

Id

89

including Amnesty International, International Bar Association and a Special

to furnish reasons for its decisions. The request for diplomatic protection cannot be

90

Minister of Health and Others v Treatment Action Campaign and Others (No 2) 2002 (5) SA 721 (CC); 2002
(10) BCLR 1075 (CC) at para 99.

41

Above n 24 at para 104.

about the justice system in Equatorial Guinea by reputable international organisations,

government to follow a fair procedure in processing the request and it may be required

40

that claim cannot succeed. But the applicants have presented evidence of reports

the request and respond rationally to it. This would require, amongst other things, the

Above n 24 at para 106(iii).

trial based on section 35 of the Constitution is misconceived and that, as formulated,

request for diplomatic protection. The government must carefully apply its mind to

37

[195] I agree with the Chief Justice that the claim relating to fair detention and fair

[192] In my view, the duty of the government entails a duty to properly consider the

Fair trial

are entitled to any relief in relation to the question of a fair trial and the death penalty.

whole process is immune from judicial scrutiny. This must depend on the scope of the

duty.

[194] It now remains to be considered whether on the facts of this case, the applicants

policy considerations in making its decision.39 However, that does not mean that the

such protection in each case. It must be left to the government to assess the foreign

into the conduct of foreign policy, it is an intrusion mandated by the Constitution

[191] In my view, it must therefore be accepted that the government has discretion in

government to give due consideration to the request.40 If this amounts to an intrusion

[193] The decision whether to extend diplomatic protection in a given case is the
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decision of the English Court of Appeal in the Abbasi case. That court accepted that

emphasised that the government enjoyed a “wide discretion”. The second case is the
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attached to the papers submitted to this Court. In response to the question whether the
Deputy Minister was confident that the applicants would get a fair trial in Zimbabwe
and Equatorial Guinea, the Deputy Minister responded as follows:

circumstances such as the present.” No explanation is given for this statement. The

statement also seems to suggest that the government has not had adequate time to

enable it “to obtain expert opinion relating to the legal status of the Republic of

42

Above paras 160-161.

are compelling reasons for not granting it.

91

rights. The government has a constitutional duty to grant such protection unless there

citizens to request diplomatic protection against violations of fundamental human

a threat. This right flows from section 3(2)(a) which confers a right on South African

affected has a constitutional right to seek protection from the government against such

this most basic human right. When this right is threatened, the South African national

South African national who is facing a criminal trial in a foreign country is entitled to

fundamental human right enshrined in both the African Charter and the ICCPR.42 A

accused of a crime are entitled. The nature of the crime charged is irrelevant. It is a

[197] The right to a fair trial is a basic human right to which all those who are

Equatorial Guinea.

intervene will be made by a responsible authority once the applicants are extradited to

[200] Dr Ntsaluba in turn states that:

of Ntsaluba.”

92

foreign relations with foreign states and confirms what has been stated in the affidavit

have stated in the said transcript reflects the policy of the Republic in the conduct of

wish to state that what the Honourable Deputy Foreign Affairs Minister is alleged to

“Without admitting the correctness of the transcript referred to in this paragraph, I

response is the following:

[199] I should add that in the answering affidavit on behalf of the government, the

and International law and that there is a fair trial.”

duty to ensure that this is getting out within the framework of the Geneva Convention

Geneva Convention and International Law and we will always, it is our constitutional

the Geneva Convention, they must be held in prison within the framework of the

they must have access to their lawyers, they must be tried within the framework of

whatever offence they have carried out or are charged with, must receive fair trial,

“Well, as their government, we have to ensure that all South Africans citizens,

the Deputy Minister of Foreign Affairs in an interview, a transcript of which was

not to comment or criticise the legal systems of other countries “in particular, in the

Equatorial Guinea”. But the government also states that the decision whether or not to

Geneva Convention and international law. This policy emerges from a statement by

Its policy is to ensure that such nationals get a fair trial within the framework of the

[198] The government has a policy regarding nationals facing criminal trials abroad.
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[196] In response to these reports the government takes the attitude that its policy is

detention and the independence of the judiciary in Equatorial Guinea.

serious concerns about, amongst other things, torture, fairness of trials, conditions of
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Mr Griebenow who
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criminal trials get a fair trial within the framework of fundamental international

[202] The declared policy of the government to ensure that nationals abroad who face

African diplomats in Zimbabwe is consistent with this policy.

Deputy Minister of Foreign Affairs. In addition, the attendance of trials by South

Ntsaluba says is therefore consistent with the government policy as stated by the

have been done with a view to ensuring that the applicants get a fair trial. What Dr

[201] The request by the government for permission to attend the trial could only

observing the trial.

intervention. It puts the requested government on notice that the requesting state is

a criminal trial of a national of the requesting government is one form of diplomatic

that a formal request from one government addressed to another government to attend

African diplomats did not attend all the trials. What Mr Griebenow seems to ignore is

necessary for anyone to request permission to attend the trial and that the South

deposed to a replying affidavit on behalf of the applicants stated that it was not

do not seriously dispute these allegations by Dr Ntsaluba.

Embassy attended each and every court proceedings” in Zimbabwe. The applicants

proceedings were granted and the accredited diplomats from the South African

According to him, “all the requests by the South African Embassy to attend court

court proceedings.”

proceedings of the applicants. Permission was given to staff members to attend the

Zimbabwean ministry of foreign affairs to allow its staff to attend the criminal

“On 4 April 2004, the South African Embassy requested permission from the
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It has taken the attitude that the
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trial and detention and torture. The government has not refused such protection. It

that the applicants had previously requested diplomatic protection against an unfair

of its constitutional duty. More importantly, there is nothing on the papers to show

[204] I cannot, on this record, hold that this attitude of the government is in violation

Equatorial Guinea.

appropriate time to make that decision is when the applicants are extradited to

government has not made such a decision.

discretion in deciding whether, how and when to grant diplomatic protection. The

judgment as to when to make a decision whether or not to intervene. It has a wide

In addition, as pointed out earlier, the government is in a better position to make

prepared in May 2004. We have not been told what has been happening since then.

[203] We are dealing here with events that are rapidly evolving. These papers were

not to intervene.

Equatorial Guinea, a responsible government authority will take a decision whether or

of the government, Ms Bezuidenhout, states that if the applicants are extradited to

contrary the indications are that it will. The main deponent to the affidavit on behalf

On the

There is nothing in the papers before this Court to show that the

government will not comply with its policy and its constitutional duty.

obligation.

expected to act in accordance with this policy in fulfilment of its constitutional

3(2). If the applicants are extradited to Equatorial Guinea, the government will be

human rights is consistent with the government’s constitutional duty under section
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Its policy is to intervene and make representations once the death penalty is imposed.

torture is not only misconceived but is also premature. It must therefore be dismissed.

43

Above paras 174-179.

of such national.
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such a request properly and to decide whether, how and when to intervene on behalf

the benefits of being a South African citizen. The government is obliged to consider

penalty has a right to request the government for protection against it. This is one of

protect its nationals against the death penalty. A South African who faces the death

demonstrated in everything we do. This commitment requires the state to take steps to

human rights. We must give particular value to the right to life and this must be

right to life. Our country is committed to a society founded on the recognition of

[206] The death penalty is unconstitutional under our Constitution. It infringes the

penalty abroad cannot request diplomatic protection under section 3(2)(a).

43

However, that does not mean that a South African national who is facing the death

notwithstanding a growing number of states which have outlawed the death penalty.

the Chief Justice holds, the death penalty does not violate international law. This is so

[205] Different considerations apply to the claims relating to the death penalty. As

The claims relating to the death penalty

[207] The government has a policy in respect of nationals who face the death penalty.

follows therefore that the relief sought in relation to an unfair trial and detention and

The applicants misconceived the nature of their rights and their

96

remedies. I agree that none of the orders sought by the applicants can be granted.

Constitution.

government cannot require foreign governments to act in accordance with our

rights in the Bill of Rights bind this government and not foreign governments. Our

Equatorial Guinea to comply with the rights contained in our Bill of Rights. The

proposition that the government has a constitutional duty to require Zimbabwe and

[209] The fundamental flaw in the applicants’ case is that it was premised on the

dismissed.

from the present. It follows that the claims relating to the death penalty must also be

the heavy reliance on the Mohamed case is misplaced. That case is distinguishable

will be too late. There is nothing on the record to support this contention. Similarly,

penalty is imposed before making representations not to implement the death penalty

contended on behalf of the applicants and the amicus that to wait until the death

[208] This policy is consistent with the government’s constitutional duty. It was

implement the sentence of death or commute it to some other form of punishment.”

in that country would then consider the representations made and decide either to

country concerned not to implement the sentence of death. The executive authorities

“[T]he Republic would make representations to the executive authorities in the

Dr Ntsaluba states in his affidavit that:
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However, I am in respectful

and seek diplomatic protection on their behalf.

disagreement with him in relation to the question whether under our Constitution, and
in the circumstances of the present case, the state bears an obligation (independent of
a request by its citizens) to take steps to seek to protect the applicants against the
conduct of other states that may amount to a fundamental breach of the human rights
of the applicants as recognised in customary international law1 and the African
Charter on Human and Peoples’ Rights.

[210] The applicants did not seek a declarator. The question whether they are entitled
I therefore consider it

to a declarator was therefore not debated in this Court.

sufficient in this case to hold that under section 3(2)(a) of the Constitution the

government has a constitutional duty to grant diplomatic protection to nationals

abroad against violations or threatened violations of fundamental international human

rights. This duty entails an obligation to consider properly the request for diplomatic

protection with due regard to the provisions of the Constitution. The government has

2004 shortly after they had landed at Harare International Airport in Zimbabwe on a
chartered flight from South Africa. They have been charged with a variety of offences
relating mainly to the possession of unlawful firearms and are currently being held in

applicants are extradited to Equatorial Guinea. In all the circumstances of this case I

have no reason to believe that the government will not do what it says it will do. I

therefore consider it unnecessary to issue a declarator.

97

extent that he holds that it entitles citizens to ask government to make representations

Justice in this matter. I agree with his analysis of section 3 of the Constitution to the

[212] I have had the opportunity of reading the judgment prepared by the Chief

O’REGAN J:

[211] In the event, I concur in the order proposed by the Chief Justice.

need to be restated at length here. Briefly, the applicants were arrested on 7 March

says the appropriate time to consider whether to grant such protection is when the
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Customary international law constitutes those binding rules of international law which are “evidence of a
general practice [of states] accepted as law”. (Article 38 of the Statute of the International Court of Justice).
See the discussion in Brownlie Principles of Public International Law 6 ed (Oxford University Press, Oxford
2003) at 6-12.

1

court there.

following upon an unfair trial, the death penalty will be imposed upon them by the

risk that, if extradited to Equatorial Guinea, their trial will not be fair and that

alleged, they were going to launch. The applicants further allege that there is a real

to extradite them from Zimbabwe to face charges in relation to a coup d’état that, it is

a prison near Harare. It is alleged by the applicants that Equatorial Guinea is seeking

[213] The Chief Justice has set out the facts of the case in some detail and they do not

protection. The policy of the government is to grant such protection. The government

a wide discretion in deciding whether, when and in what manner to grant such

O’REGAN J
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range of actions, including consular action, negotiation, mediation, judicial and
arbitral proceedings, reprisals and severance of diplomatic relations.6

[214] That states have the right to provide diplomatic protection to their nationals is a

recognised principle of customary international law. The content of the right to

diplomatic protection to their citizens under international law. As the International

law obligations.2 Diplomatic protection has accordingly been defined as

99

See the discussion in the First Report of the Special Rapporteur on Diplomatic Protection, above n 2 at paras
41 ff.

5

See the distinction drawn by Warbrick between diplomatic representations, on the one hand, and diplomatic
protection, on the other in “Diplomatic Representations and Diplomatic Protection” (2002) 51 International and
Comparative Law Quarterly 723 at 724-5. See also article 5 of the Vienna Convention on Consular Relations
which lists consular functions.

4

Geck “Diplomatic Protection” in Encyclopaedia of Public International Law (1992) at 1046, cited in the First
Report of the Special Rapporteur on Diplomatic Protection above n 2 at para 38.

3

See First Report of the Special Rapporteur on Diplomatic Protection to the International Commission of
Jurists, International Law Commission, 52nd Session, 2000 (A/CN.4.506) at paras 33-34.

2

debate by international lawyers.5 It is clear that diplomatic protection embraces a

done pursuant to the right to provide diplomatic protection is the subject of some

diplomatic or at times consular representations.4 The precise content of what may be

international law, although this does not constitute diplomatic protection, but merely

states on behalf of its nationals even when there is no established infringement of

However, it is also clear that a state has the right to make representations to other

international law.”3

legal persons, against a violation of international law by another subject of

“the protection given by a subject of international law to individuals, i.e. natural or

protection in respect of their citizens, at present, states are not obliged to provide

nationals on their territory that would constitute a breach of the state’s international

All they can do is resort to international law, if means are

foreigners abroad have undergone major changes. Some 150 states are today parties

“Much has changed in recent years. Standards of justice for individuals at home and

7

100

Barcelona Traction, Light and Power Company Limited Case 46 ILR 178 at paras 78-9.

See Dunn The Protection of Nationals: A Study in the Application of International Law (Johns Hopkins Press,
Baltimore 1932) at 18-20.

6

2000:

Commission on Diplomatic Protection noted in his first report to the Commission in

[216] However, as Professor Dugard, Special Rapporteur to the International Law

nature, unrelated to the particular case.”7

power the exercise of which may be determined by considerations of a political or other

what extent it is granted, and when it will cease. It retains in this respect a discretionary

The State must be viewed as the sole judge to decide whether its protection will be granted, to

available, with a view to furthering their cause or obtaining redress . . .

international law.

acting consider their rights are not adequately protected, they have no remedy in

that the State is asserting. Should the national or legal persons on whose behalf it is

protection by whatever means and whatever extent it thinks fit, for it is its own right

“[W]ithin the limits prescribed by international law, a State may exercise diplomatic

Court of Justice stated in the Barcelona Traction case in 1970:

[215] Although international law confers the right upon states to provide diplomatic

principle of the responsibility of states to avoid acts or omissions in respect of foreign

provide diplomatic protection is closely related to the customary international law
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First, it must be emphasised that South Africa is a constitutional democracy. This has
two clear implications: as the preamble to our Constitution asserts, government should
be based on the “will of the people”; and secondly, the powers of government are
delineated by the terms of the Constitution. So, the powers of all three arms of
government arise from and are limited by the Constitution.11 All law and conduct
inconsistent with the Constitution is invalid.12 Moreover, our Constitution embodies
“an objective, normative value system”13 as is asserted in the opening clause of the

growth in the number of international conventions and treaties, the remedies available

at international law to individuals whose human rights are violated or threatened still

remain weak.9 One of the important mechanisms that can be used to protect and

promote international human rights thus remains the right of states to make diplomatic

representations on behalf of their nationals to other states which are threatening to

infringe or have infringed the internationally recognised human rights of the

nationals.10

Above n 2 at para 15.

102

Section 2 of the Constitution.

101

13

Carmichele v Minister of Safety and Security and Another 2001 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC)
at para 54.

12

11
See, for example, President of the Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC); 1997 (6)
BCLR 708 (CC) at paras 8-10, in which the Court held that the prerogative powers under previous constitutions
were now those enumerated in our new Constitution; Pharmaceutical Manufacturers Association of South
Africa: In re Ex parte the President of the RSA 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC) at para 19.

(b) Non-racialism and non-sexism.

of human rights and freedoms.

(a) Human dignity, the achievement of equality and the advancement

founded on the following values:

“The Republic of South Africa is one, sovereign, democratic state

At least one commentator expressly states that diplomatic protection may be instituted in the face of the
threatened infringement of human rights. See Dunn above n 6 at 18 where he states that “[Diplomatic
protection] embraces generally all cases of official representation by one government on behalf of its citizens of
their property interests within the jurisdiction of another, for the purpose, either of preventing some threatened
injury in violation of international law, or of obtaining redress for such injuries after they have been sustained.”

10

Id at para 31. Perhaps the most effective international law remedies for the protection of international human
rights norms are provided by regional human rights courts. A Protocol to the African Charter on Human and
Peoples’ Rights establishing an African Court on Human and Peoples’ Rights entered into force on 25 January
2004 after receiving sufficient ratifications. The Court should, thus, be established shortly.

9

8

recognised human rights standards. This entitlement in turn gives rise to two more

diplomatic steps to protect its nationals against the violation of internationally

[217] There can be no doubt then that at international law, the state is entitled to take

[218] Before considering this question, some preliminary remarks must be made.

principles has been remarkable. But as Professor Dugard also noted, despite the

Constitution which states that:

Is there a constitutional duty upon the state?

consider these two questions separately.

an obligation, in what circumstances is that obligation justiciable in our courts? I shall

exercise its international law rights in respect of its nationals? And if it does bear such

difficult questions: does the state, under our Constitution, bear an obligation to

O’REGAN J

It is indeed true that since 1945 the growth of international human rights law and

Court of Human Rights or the African Commission on Human and Peoples’ Rights.”

8

Human Rights Committee, the European Court of Human Rights, the Inter-American

human rights to the attention of international bodies such as the United Nations

instances the individual is empowered to bring complaints about the violation of his

to be observed in criminal trials and in the treatment of prisoners. Moreover, in some

counterparts in Europe, the Americas and Africa, which prescribe standards of justice

to the International Covenant on Civil and Political rights and/or its regional
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“advancement of human rights and freedoms”; and in section 7(1), the Constitution
asserts that the Bill of Rights is a “cornerstone of democracy in South Africa.”

the rights in the Bill of Rights”.14 This constitutional injunction is not surprising in

the light of the history of our country and the purpose of our Constitution. As Ngcobo

15

14

2004 (7) BCLR 687 (CC) at para 73.

Section 7(2) of the Constitution.

103

society is to be built on the foundation of the values entrenched in the very first

society based on democratic values, social justice and fundamental rights’. This

‘recognises the injustices of our past’ and makes a commitment to establishing ‘a

1997, when the Constitution came into force. The Preamble to the Constitution

commitment to the transformation of our society was affirmed and reinforced in

should be able to enjoy and exercise their fundamental rights and freedoms’. This

there is equality between men and women and people of all races so that all citizens

Constitution, which was designed ‘to create a new order based on equality in which

inequality to one based on equality. This transition was introduced by the interim

“South Africa is a country in transition. It is a transition from a society based on

Tourism and Others:15

104

16
See also the judgment of Mahomed J in S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR
665 (CC) at para 262.

impaired.

fundamental human rights recognised in international law are not infringed or

and individual states, and that there is a need to take steps to ensure that those

protection of human rights is part of the responsibility of both the global community

understood in the context of a growing international consensus that the promotion and

the Constitution upon the state. The importance of that foundational value is to be

promote human rights. This value informs all the obligations and powers conferred by

[221] Our Constitution thus asserts as a foundational value the need to protect and

founding values clause quoted above, the Constitution commits us to the

of government must operate, but it also requires that the state must “promote and fulfil

J stated in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and

democratic values, social justice and fundamental human rights”; in section 1, the

[219] Secondly, the Constitution not only sets a boundary within which the three arms

it speaks of the need to “heal the divisions of the past and establish a society based on

foundational importance of human rights to our constitutional vision. In the Preamble,

must thus be consistent with the Constitution.

Again and again, our Constitution restates the

fundamental human rights.

The conduct of all three arms of government, the legislature, executive and judiciary

ensure accountability, responsiveness and openness.”

[220] The leitmotif of our Constitution is thus the promotion and protection of

of equality and the advancement of human rights and freedoms.”16

(d) Universal adult suffrage, a national common voters roll, regular

elections and a multi-party system of democratic government to

provision of the Constitution. These values include human dignity, the achievement

O’REGAN J

(c) Supremacy of the constitution and the rule of law.
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Punishment,23 the Convention on the Rights of the Child,24 and the African Charter on
Human and Peoples’ Rights.25

conventions, our government is promoting the protection of human rights in the
international arena.

South Africa is now a member of the community of nations, and a bearer of

obligations and responsibilities in terms of international law. The Preamble of our

Constitution states that the Constitution is adopted as the supreme law of the Republic

so as to, amongst other things, “build a united and democratic South Africa able to

Constitution. Counsel for the respondent argued that there could be no duty imposed
upon the government to provide diplomatic protection to its nationals against the
grave infringement of international human rights norms because this would constitute
the extraterritorial application of our Bill of Rights.

Courts, when interpreting the Bill of Rights, “must

or an Act of Parliament.17

consider international law”,18 and, when interpreting legislation, must prefer any

reasonable interpretation consistent with international law over alternative

interpretations that are not.19

25

Convention on the Elimination of All Forms of Discrimination Against Women,22 the

22

21

20

19

18

17

Ratified on 15 December 1995.

Ratified on 10 December 1998.

Ratified on 10 December 1998.

Section 233 of the Constitution.

Section 39(1)(b) of the Constitution.

Section 232 of the Constitution.

105

26

24

Convention on the Elimination of All Forms of Racial Discrimination,

the

21

106

“6. Directing and ordering the Government to ensure as far as is reasonably possible, that the
dignity of the applicants as guaranteed in section 9 of the Constitution of South Africa (the
Constitution) are at all times respected and protected in Zimbabwe or Equatorial Guinea, as
the case may be.
7. Directing and ordering the Government to ensure as far as is reasonably possible, that the
applicants’ right to freedom and security of person including the rights not to be subjected to
torture or cruel, inhuman or degrading treatment or punishment, as guaranteed in section 12 of
the Constitution, are at all times respected and protected in Zimbabwe or Equatorial Guinea,
as the case may be.
8. Directing and ordering the Government to ensure as far as is reasonably possible, that the
applicants’ right to fair detention and fair trial as guaranteed in section 35 of the Constitution
are at all times respected and protected in Zimbabwe or Equatorial Guinea, as the case may
be.”

These prayers sought the following:

Ratified on 9 July 1996.

Ratified on 16 June 1995.

Ratified on 10 December 1998.

obligation to provide diplomatic protection to its nationals under the Constitution.

and ratified a range of international human rights conventions including the
23

for both the applicants and the amicus submitted that the government was under an

international law and international human rights, South Africa has, since 1994, signed

International Covenant on Civil and Political Rights (ICCPR),20 the International

the extraterritorial application of the Bill of Rights.26 However, in argument, counsel

[223] In line with this constitutional acknowledgement of the importance of both

formulated by the applicants in prayers 6, 7, and 8 does suggest that they were seeking

It is correct that the relief

[224] I turn now to consider the obligations imposed upon government by the

international law is law in the Republic unless it is inconsistent with the Constitution

take its rightful place as a sovereign state in the family of nations.” Customary

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

[222] Thirdly, our Constitution recognises and asserts that, after decades of isolation,

In ratifying these international agreements and
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on the jurisdiction of the United States.

[227] It is obvious that the Bill of Rights in our Constitution binds the executive30 and
that the state is under an obligation to “respect, protect, promote and fulfil the rights in
the Bill of Rights.”31 It is also clear that the provisions of our Bill of Rights are not
binding on the governments or courts of other countries. So, a South African may not
rely on the provisions of our Bill of Rights before other courts in other jurisdictions.
To this extent, then, our Bill of Rights has no direct extraterritorial effect.

motion may not have accurately reflected this submission.

[225] The ordinary principle of international law is that jurisdiction of states is

territorial.27 In R v Cook, the Canadian Supreme Court had to consider the question

whether an accused could rely on the provisions of the Canadian Charter of Rights and

Freedoms in respect of her interrogation by Canadian law enforcement officials in the

United States. The majority of the Court concluded (as the Chief Justice notes in his

judgment) as follows:

28

[1998] 2 SCR 597 at para 46.

107

“Now the first and foremost restriction imposed by international law upon a State is that –
failing the existence of a permissive rule to the contrary – it may not exercise its power in any
form in the territory of another State. In this sense jurisdiction is certainly territorial; it cannot
be exercised by a State outside its territory except by virtue of a permissive rule derived from
international custom or convention. It does not, however, follow that international law
prohibits a State from exercising jurisdiction in its own territory, in respect of any case which
relates to acts which have taken place abroad, and in which it cannot rely on some permissive
rule of international law.”

27
See, for example, The Case of the S. S. Lotus (1927) PCIJ Ser A, no 10 in which the International Court of
Justice stated that:

Canadian law enforcement officers interrogating a suspect in the United States of

Canadian court in Canadian criminal proceedings to be applicable to the conduct of

sovereignty of the United States of America where the Canadian Charter is held by a

[226] In his judgment, Bastarache J convincingly explains that there is no threat to the

the sovereign authority of the foreign state.”28

s. 32(1), provided that the application of Charter standards would not interfere with

actions of Canadian law enforcement authorities on foreign territory (which satisfies

finding that on the jurisdictional basis of nationality, the Charter applies to the

It is accordingly obliged to act consistently with the obligations

31

30

29

Section 7(2) of the Constitution.

Section 8(1).

At paras 142-144 of his judgment.

108

consider in this case whether the provisions of the Bill of Rights bind the government

imposed upon it by the Bill of Rights wherever it may act. It is not necessary to

Constitution.

has no power other than those that are acknowledged by or flow from the

contrary is the case. The executive is bound by the four corners of the Constitution. It

supremacy of the Constitution stops at the borders of South Africa. Indeed, the

afforded and the obligations imposed by the Constitution upon the executive, the

nothing in our Constitution that suggests that, in so far as it relates to the powers

Africa it does so untrammelled by the provisions of our Bill of Rights. There is

[228] It does not follow, however, that when our government acts outside of South

America.29 The effect of the Charter, in such circumstances, has no impact whatsoever

Counsel for the applicants conceded that the formulation of the relief in the notice of

“In our view, the reasoning adopted in both Harrer and Terry can accommodate a
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affords South Africa the right to provide diplomatic protection to its nationals in
respect of the breach of the provisions of international law, not our Constitution.

in its relationships outside of South Africa with people who have no connection with

South Africa.

breaches of international law.

Constitution to take such steps does not raise the question of the extraterritorial effect
of our Bill of Rights at all. I turn now to consider the question whether such a duty
exists under our Constitution.

would not countenance it. So, the extraterritorial application of the provisions of the

Bill of Rights will be limited by the international law principle that the provisions will

only be enforceable against the government in circumstances that will not diminish or

impede the sovereignty of another state. The enquiry as to whether the enforcement

adopted constitutions.32 Nor is there a right to diplomatic protection asserted in the

infringement of the sovereignty of another state.

109

not involve the extraterritorial application of our Constitution.

International law

[231] It is quite clear that the right to provide diplomatic protection in this way does

an obligation under our Constitution to make such representations.

diplomatic representations to another state on behalf of one of its nationals, is under

110

See for example article 69(3) of the Hungarian Constitution which provides that: “Every Hungarian citizen is
entitled to enjoy the protection of the Republic of Hungary, during his/her legal staying abroad”, as cited in Lee
Consular Law and Practice 2 ed (Oxford University Press, Oxford 1991) at 125. The Special Rapporteur on
Diplomatic Protection to the ICJ also mentions the Constitutions of Albania, Belarus, Bosnia and Herzegovina,
Bulgaria, Cambodia, China, Croatia, Estonia, Georgia, Guyana, Italy, Kazakhstan, Lao People’s Democratic
Republic, Latvia, Lithuania, Poland, Portugal, Republic of Korea, Turkey, Ukraine, Vietnam and Yugoslavia.
See First Report on Diplomatic Protection above n 2 at para 80.

32

(a) equally entitled to the rights, privileges and benefits of citizenship; and

(2) All citizens are –

“(1) There is a common South African citizenship.

citizenship. Section 3 of the Constitution provides that:

the provisions of the Bill of Rights. It concerns the question whether the South

African government, to the extent that it has the right in international law to make

[233] However our Constitution does contain an express recognition of the rights of

government official has acted outside of South Africa in a manner inconsistent with

[230] This case, however, does not concern a situation where a South African

conferring a right to diplomatic protection from the state, unlike some other recently

South Africa, subject to the consideration that such application must not constitute an

Universal Declaration of Human Rights, nor in the ICCPR or the African Charter.

[232] As the Chief Justice points out, our Constitution contains no express provision

principle, however, our Bill of Rights binds the government even when it acts outside

will have this effect will be determined on the facts of each case. As a general

rights law. The international law right to take steps to protect nationals relates only to

particular case to constitute an infringement of international law, our Constitution

The question whether a duty exists under our

the principles of customary international human rights law and conventional human

[229] Were the enforcement of the Bill of Rights against the government in any

There will of course be some overlap between the provisions of our Bill of Rights and
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This question needs to be answered in the context of the other

37

36

35

34

33

Section 22.

Section 21(4).

Section 21(3).

Section 20.

Section 19.

111

“privileges and benefits” of citizenship. We must start from an assumption that

[235] There are no explicit provisions in the Constitution that give content to the

the rights of citizenship as contemplated in section 3.

choose their trade, occupation or profession freely.37 These fall within the concept of

in and reside anywhere in South Africa;35 the right to a passport;36 and the right to

34

public office); the right not to be deprived of citizenship; the right to enter, remain

33

political parties, to free, fair and regular elections and the right to vote and stand for

(which includes the right to form political parties, to participate in the activities of

confer rights upon citizens. So citizens are given the right to make political choices

[234] As to the “rights of citizens”, certain provisions of the Bill of Rights expressly

provisions of the Constitution.

of citizenship?

citizenship” upon South African citizens. What are the rights, privileges and benefits

Section 3 thus confers an entitlement to the “rights, privileges and benefits of

citizenship.”

(3) National legislation must provide for the acquisition, loss and restoration of

(b) equally subject to the duties and responsibilities of citizenship.
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Id at para 31. See also Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal
Studies intervening) 2001 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC) at para 44.

39

38

diplomatic representations, the state acts in defence of its own interests, not in the

is true that historically international law has taken the view that in making such

representations on their behalf to protect them against a breach of international law. It

citizenship it includes within it the right of the state to make diplomatic

concerned. In my view, when section 3 speaks of the “privileges and benefits” of

do so. When it does so, the state clearly confers a privilege or benefit upon the person

nationals under international law, even though at international law it is not obliged to

[236] The state is entitled to make diplomatic representations on behalf of its

State for the protection and enforcement of their rights.”39

the constitutional State) citizens as well as non-citizens are entitled to rely upon the

of law (to the extent that this principle is not entirely subsumed under the concept of

“In a constitutional democratic state, which ours now certainly is, and under the rule

Others:38

protection of human rights. As Ackermann J stated in De Lange v Smuts NO and

importance of the role of the state, under our constitutional democracy, in the

protection of human rights in our Constitution. We should also bear in mind the

sphere and international law, as well as the priority given to the promotion and

bear in mind both the constitutional recognition of the importance of the international

would be meaningless. Moreover, in giving meaning to the words, it is important to

the Constitution, for otherwise the reference to “privileges and benefits” in section 3

citizens do enjoy some privileges and benefits in addition to the rights conferred by
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to its citizens when it would be entitled to do so in terms of international law in the
light of my conclusion that the provision of diplomatic protection constitutes a
privilege or benefit of citizenship. In other words, are citizens entitled to diplomatic
protection, in itself, or merely entitled to equal protection of it, which otherwise may
be refused by the state, as long as it refuses it equally? The latter interpretation of
course may add little to the protection of the equality clause in section 9 of the
Constitution,43 but that does not seem to me to be the most powerful interpretative
concern. The question has to be answered in the light of the normative commitment to
human rights emphasised in our Constitution, the importance accorded to international

interests of its nationals, who are not “subjects” of international law.40 However, it is

increasingly being recognised that this is a fiction in the sense that the primary

beneficiaries of diplomatic representations made by the state are those nationals in
This has recently been

respect of whom the state makes representations.41

acknowledged by the South African government in its representations to the

International Court of Justice.42 Given that it is widely accepted that the right to

diplomatic protection does serve the interests of individuals, it seems appropriate to

consider the provision of diplomatic protection by the state to fall within the

“privileges and benefits” of citizenship as contemplated by section 3.

protection of human rights.

first place that the state may not act in respect of some citizens and not others, the

114

42
See the Written Statement submitted by the Government of the Republic of South Africa to the International
Court of Justice on 30 January 2004 in respect of the request of the United Nations General Assembly for an
advisory opinion on the legal consequences of the construction of a wall by Israel in the occupied Palestinian
territory.

41
See the discussion in the First Report of the Special Rapporteur on Diplomatic Protection above n 2 at paras
18-19.
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Section 9 provides that:
“(1) Everyone is equal before the law and has the right to equal protection and benefit of the
law.
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to promote or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or
more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and
birth.
(4) No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3).
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.”

43

experienced an egregious violation of human rights norms at the hands of another

constitutionally permitted simply to ignore a citizen who is threatened with or has

This traditional view has its origins in the writings of Vattel in the 18 century. See Vattel The Law of Nations
(1758) chap VI at 136. However, see the more contemporary reasoning of the Umpire in the Mixed Claims
Commission between the US and Germany quoted by Erasmus and Davidson in “Do South Africans have a right
to diplomatic protection?” 2000 (25) SA Yearbook of International Law 113 at 119.

th

“By taking up the case of one of its subjects and by resorting to diplomatic action or
international judicial proceedings on his behalf, a State is in reality asserting its own rights –
its right to ensure, in the person of its subjects, respect for the rules of international law.”

See, for example, the classic reasoning in the Mavromattis Palestine Concession (Jurisdiction) Case, PCIJ
Reports, series A, no 2, at 12 where the International Court of Justice reasoned as follows:

40

subsection imposes an obligation upon government to provide diplomatic protection

[238] In the light of these constitutional imperatives, government would not be

be interpreted in a way that will promote rather than hinder the achievement of the

to the . . . privileges and benefits of citizenship”? It is quite clear that it means in the

state must treat citizens equally. However, the question that arises is whether the

government that underlies our Constitution. Most importantly, our Constitution must

[237] What then does section 3 mean when it states that a citizen is “equally entitled

law and human rights in our Constitution and the conception of democratic
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law.44 It is generally accepted that there must be a “genuine link” between state and
individual if conferral of nationality is to be recognised at international law.45

state. Were government to be entitled to do so, the achievement of human rights

would be obstructed and international human rights norms undermined. Accordingly,

internal.46 Problems arise only where the nationality of persons is contested by states
on the international plane, at which point, the international law on “nationality”
becomes decisive.47 However, when applying the international law test of “genuine
link”, it is important to note that there is a presumption of validity of an act of
naturalisation, and that the conferment of nationality as a status is not to be invalidated
except in very clear cases.48

egregious breaches of international human rights norms. Where a citizen faces or has

experienced a breach of international human rights norms that falls short of the

standard of egregiousness, the situation may well be different. Thus, I conclude that

to the extent that section 3(2) states then that “citizens are equally entitled to the . . .

privileges and benefits” of citizenship, it is not only an entitlement to equal treatment

in respect of the privilege and benefit of diplomatic protection, but also an entitlement

115

entitled to the protection of their state and to various other benefits under international

often confused. Nationality is a term of international law. It is nationals who may be

section 3 speaks of citizens. The relationship between citizenship and nationality is

representations relates to its nationals as contemplated by international law, while

inappropriate to interpret section 3 in this way given that the state’s right to make

[239] One final problem needs to be addressed. It might be thought that it would be

Shaw International Law 4 ed (Cambridge University Press, Cambridge 1997) at 462-463.

Dugard International Law: A South African Perspective 2 ed (Juta, Cape Town 2000) at 209.

48

Brownlie above n 1 at 388.

116

Iran-United States Case No. A/18 (1984-1) 5 Iran-USCTR 251, Iran-United States Claims Tribunal discussed
in Aldrich The Jurisprudence of the Iran-United States Tribunal (Clarendon Press, Oxford 1996) at 56-7. The
issue was whether the Tribunal had jurisdiction over claims against Iran by persons who were, under US law,
citizens of the US and who were, under Iranian law, citizens of the Islamic Republic of Iran. The Tribunal held
that it did have jurisdiction where the dominant and effective nationality of the claimant during the relevant
period was that of the United States. For further discussion of the case, see Dixon & McCorquodale Cases and
Materials on International Law 4 ed (Oxford University Press, New York 2003) at 423.

47

46

45
Brownlie above n 1 at 388. See also the Nottebohm Case (Liechtenstein v. Guatemala) 1955 ICJ 4, which
dealt with the issue of fraudulent naturalisation.

44

shall be recognised by other States in so far as it is consistent with international

“It is for each State to determine under its own law who are its nationals. This law

provides:

[241] Article I of the 1930 Hague Convention on the Conflict of Nationality Laws

and the obligations between citizens and the state at a domestic level. Its effect is

obligation to provide diplomatic protection to its citizens to prevent or repair

to diplomatic protection itself.

[240] By contrast, citizenship is a concept of municipal law and concerns the rights

conclude that it is proper to understand section 3 as imposing upon government an

and in the light of my understanding of the values of our Constitution, I would
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49

Shaw above n 44 at 463.
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Convention and International law and we will always, it is our constitutional duty to

have access to their lawyers, they must be tried within the framework of the Geneva

offence they have carried out or are charged with, must receive a fair trial, they must

“As their government, we have to ensure that all South African citizens, whatever

Guinea, the Deputy Minister responded as follows:

likelihood that the applicants would receive a fair trial in Zimbabwe and Equatorial

which was made available to the Court. In response to questions concerning the

Foreign Affairs in an interview with a journalist on 11 May 2004, a transcript of

that this conclusion of law is echoed in the statement made by the Deputy Minister of

on the foreign state that caused or threatened to cause the violation. It is interesting

have experienced the egregious violation of international human rights norms binding

protection to citizens at least in circumstances where citizens are threatened with or

privileges and benefits of citizenship, this obliges the state to provide diplomatic

[242] In my view, therefore, to the extent that section 3 entitles citizens to the

not also South African nationals.

there is nothing to suggest that the applicants, who are all South African citizens, are

leaves it to states to determine who their nationals are.49 For the purposes of this case,

international forum, a state’s citizens are its nationals, as international law generally

52

51

50

Section 231(1).

Section 84(2)(i).

Section 84(2)(h).
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negotiating and signing international agreements.52 The conduct of foreign relations is

consular representatives,51 and that the national executive is responsible for

representatives,50 appointing ambassadors, plenipotentiaries and diplomatic and

responsible for receiving and recognising foreign diplomatic and consular

variety of constitutional provisions including those that state that the President is

affairs is primarily the responsibility of the executive. That this is so, is signified by a

clear, though perhaps not explicit, that under our Constitution the conduct of foreign

That terrain is the conduct of foreign relations by the South African government. It is

Constitution is one that must be construed within the terrain in which it is operative.

[243] The obligation to provide citizens with diplomatic protection conferred by our

The justiciability of the duty to make diplomatic representations

considered is the question of the extent to which that obligation is justiciable.

attitude of their clients, the respondents in the case. The question that now needs to be

applicants. The legal submissions of counsel must of course be taken to represent the

constitutional duty that would require them to provide diplomatic protection to the

for the respondents firmly resisted the proposition that the respondents bore any

which remains a matter for this Court. It must also be noted that in this Court counsel

Such a statement, of course, cannot be constitutive of the meaning of the Constitution,

that there is a fair trial”. (own emphasis)

with regard to nationality.”

In practice, save where a state’s claim that persons are its nationals is contested in an

ensure that this is getting out within the framework of the Geneva Convention and
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This is hardly

under a constitutional duty to provide diplomatic protection to German nationals and

affairs.

of Rudolf Hess, the applicant asked the Court, amongst other things, to compel the
Federal Government (a) to take all possible initiatives to persuade the four occupying
powers to grant his immediate release; and (b) to refer the complainant’s case to the
International Court of Justice for an order declaring that his continued imprisonment

scope of the justiciability will depend on a range of factors including the nature of the

power being exercised.55 Given that the duty to provide diplomatic protection can

only be fulfilled by government in the conduct of foreign relations, the executive must

be afforded considerable latitude to determine how best the duty should be carried out.

56

55
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See Pharmaceutical Manufacturers above n 11 at paras 20 and 90.

Id SARFU at para 143.

See Hugo above n 11; President of the Republic of South Africa and Others v South African Rugby Football
Union and Others (3) 2000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC); Pharmaceutical Manufacturers above
n 11.

54

See, for example, article 32 of the German Basic Law; article 73(2) of the Constitution of Japan; and article
29.4 of the Irish Constitution. In many countries, the foreign policy power arises from the prerogative and is
therefore not expressly set out in the Constitution. This is so in the United Kingdom, see de Smith
Constitutional and Administrative Law 5 ed (Penguin Books, Middlesex 1985) at 151.

53

relations is a sphere of government reserved by our Constitution for the executive and

57

Bato Star above n 15 at para 48.
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Law (GG) grants to the organs of foreign affairs wide room for manoeuvre in the

of what is permissible under international and constitutional law, the Federal Basic

objectives of the Federal Republic of Germany to be achieved within the framework

dependent upon circumstances beyond its control. In order to enable current political

solely by the wishes of the Federal Republic of Germany and are much more

the shape of foreign relations and the course of their development are not determined

The scope of discretion in the foreign policy sphere is based on the fact that

and consequently wider discretion.

responsibility for political dealings, generally has more room for political manoeuvre

“[I]n the sphere of foreign policy, the Federal government, as all other organs with

application for relief. The Court held that:

rationally.56 It may be subject to other requirements as well, but in any proceedings in

which the exercise of the power is challenged, a court will bear in mind that foreign

acknowledging that there was a constitutional duty on the government, dismissed his

[245] Like other powers of the executive, the power must be exercised lawfully and

The Constitutional Court, whilst

foreign policy is primarily the constitutional task of the executive. In the leading case

public power is to some extent justiciable under our Constitution,54 but the precise

was in breach of the United Nations Charter.

been at pains to acknowledge the importance of recognising that the conduct of

[244] It is clear from the existing jurisprudence of this Court that all exercise of

their interests in relation to foreign states. In giving effect to this duty, the Court has

[246] Similar considerations obtain in Germany where the Federal Government is

to it.

it will accordingly “be careful not to attribute to itself superior wisdom”57 in relation

O’REGAN J

executive,53 for the executive is the arm of government best placed to conduct foreign

foreign affairs is one that is appropriately and ordinarily conferred upon the

surprising. Under most, if not all constitutional democracies, the power to conduct

therefore typically an executive power under our Constitution.
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It must be left to the Government to assess the foreign policy

procedure by which Mr Mohamed had been removed from South Africa was
unlawful. The Court made a declaratory order to these effects, and instructed that it
be brought to the attention of the court in which Mr Mohamed was being tried in the

presume knowledge and expertise that it does not have, nor substitute its opinion for

the rational and lawful opinion of the government in respect of how best the obligation

should be honoured.

59

58

121

Id. See also the Cruise Missile case 66BVerfGE 30 (1983).

See Rudolf Hess case (Case No 2 BvR 419/80) reported in 90 ILR 386 at 395-396.

61

60

Id at para 42.

2001 (3) SA 893 (CC); 2001 (7) BCLR 685 (CC).
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causes to be removed from South Africa to another country.61 It also held that the

a court will pay due regard to the sensitivities of the conduct of foreign affairs and not

The reliance on Mohamed’s case

secure an assurance that the death penalty will not be imposed on a person whom it

correct. In enforcing the obligation of the state to provide diplomatic representations,

United States.

[249] This Court held that the government was ordinarily under an obligation to

intercede on his behalf with the authorities in the United States.

with the Bill of Rights, and mandatory relief requiring the government urgently to

order that the conduct of the South African officials had been unlawful and in conflict

he launched urgent proceedings in the South African courts seeking a declaratory

not lawfully deported to the United States. After he had arrived in the United States,

No extradition proceedings were launched, and the court found that Mr Mohamed was

Africa and take him to the United States where he was wanted on charges of terrorism.

with officials from the United States of America to remove Mr Mohamed from South

different to the facts of that case. In Mohamed, South African officials had colluded

President of the RSA and Others60 and argued that the facts of this case were no

applicants relied upon the judgment of this Court in Mohamed and Another v

[248] Before I turn to the facts of this case, I wish to deal with one further issue. The
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[247] The approach adopted by the German Constitutional Court in this regard seems

community as a whole.”59

necessary, bearing in mind the Complainant’s interests as well as the interests of the

considerations in order to decide how far other measures are appropriate and

consequence.

Government to take specific further measures of possibly greater scope and

itself, sufficient to give rise to a duty under constitutional law for the Federal

Government have failed to produce the Complainant’s release is certainly not, of

which are at issue . . . . The mere fact that the steps hitherto taken by the Federal

of the Complainant’s personal situation and the nature of his constitutional rights

further similar initiatives with the Occupying Powers. In so doing it is clearly aware

beyond its control. The Federal Government also wishes to continue to undertake

necessary steps to obtain the release of the Complainant, whose detention is a matter

“The Federal Government has maintained . . . that it has already undertaken the

The Court continued:

possible courses of action.”58

assessment of foreign policy issues as well as the consideration of the necessity for
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concludes that as the state officials had not acted unlawfully or wrongfully, the
reasoning in Mohamed was not relevant.

[250] In this case, the applicants submitted that they had been apprehended in

Zimbabwe as a result of information passed to the Zimbabwean authorities by South

was an obligation upon the state to seek assurances that the death penalty would not
be imposed or, if imposed, not carried out even were the extradition to have been
otherwise lawful. This conclusion, it seems to me follows from passages such as the

authorities. Given that the applicants were arrested immediately upon landing it

seems likely, and I am prepared to assume in favour of the applicants, that their arrest

in Zimbabwe did result from this exchange of information.
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breach of South Africa’s international law obligations. Accordingly, the Chief Justice

failure to pass information of a suspected coup to another state might constitute a

points to the fact that the exchange of information in this case is lawful, and indeed, a

that the action of the state officials in that case had been unlawful and wrongful. He

[252] The Chief Justice rejects this argument and distinguishes Mohamed on the basis

officials.

was submitted, like the obligation in Mohamed, arose from the action of government

that the death penalty would not be imposed upon the applicants. This obligation, it

seek assurances from the other jurisdictions to which they were proffering information

conduct sufficient to give rise to an obligation upon the South African government to

informing the Zimbabwean authorities of the imminent arrival of the applicants was

[251] The applicants further argued that the conduct of the South African officials in

case. On my reading of Mohamed, it is clear that the Court would have held that there

an exchange of information had occurred between South African and Zimbabwean

62

124

“An indispensable component of such consent would be awareness on the part of Mohamed
that he could not lawfully be delivered by the South African authorities to the United States
without obtaining an undertaking as a condition to such delivery that if convicted the death
sentence would not be imposed on him or, if imposed, would not be carried out.”

Id at para 59. See also para 63 where the Court reasoned as follows:

that Mr Mohamed had consented to his removal from South Africa.

the applicants left voluntarily, for in Mohamed too, the Court was willing to accept

had arrived in the United States. Nor can the facts be distinguished on the ground that

in the case at hand, the application to this Court was only made after Mr Mohamed

distinguished on the basis that all the relevant facts took place in South Africa, for as

[254] Nor on my reading of Mohamed, can the facts in that case and this be

circumstances such as those that existed in the present case.”62

prohibition. That is the standard our Constitution demands from our government in

All are prohibited, and the right of a State to deport an illegal alien is subject to that

extradition of a person to another State to face an unacceptable form of punishment.

Treatment or Punishment] makes no distinction between expulsion, return or

“It [The Convention against Torture and Other Cruel, Inhuman or Degrading

following in the judgment:

[253] In my respectful opinion, this is not a valid basis upon which to distinguish that

informed from the Bar by the respondents’ counsel that it was admitted by them that

African law enforcement officials. Although this was disputed on the papers, we were
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entirely.
extradition or deportation.

consequences may flow from such co-operation were it to be established that it was
undertaken mala fide or for an unconstitutional purpose. There is no suggestion that
that was the case here.

It is based on the different types of state conduct in issue. When a state takes steps to

deport or extradite a person to another country, it is an appropriate and practical time

for the state to seek assurances to prevent the imposition or execution of the death

penalty. On the other hand, when law enforcement officials exchange information

about potential criminal conduct, it is not an appropriate time to seek such assurances.

in Mohamed and the applicants’ submissions in respect of that case must fail.

enforcement agencies, international crime such as terrorism, drug trafficking, money

“2. Directing and ordering the Government of the Republic of South Africa (“the
Government”) to take all reasonable and necessary steps as a matter of extreme urgency, to
seek the release and/or extradition of the applicants from the Governments of Zimbabwe
and/or Equatorial Guinea, as the case may be, to South Africa.
3. Declaring that the Government of the Republic of South Africa (“the Government”) is, as a
matter of law, entitled to request the release and/or extradition of the applicants from the
Governments of Zimbabwe and/or Equatorial Guinea, as the case may be, to South Africa.”

126
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64

This relief was sought in prayers 2 and 3 of the notice of motion as follows:

See also article 10 of the Convention for the Suppression of Unlawful Seizure of Aircraft, 1970.

e) Facilitate effective co-ordination between their competent agencies and services and
promote the exchange of personnel and other experts, including the posting of liaison
officers.”

of the applicants by Zimbabwe.64 Extradition only becomes possible when it is clear

“The Parties shall co-operate closely with one another, consistent with their respective
domestic legal and administrative systems, with a view to enhancing the effectiveness of law
enforcement action to suppress the commission of offences established in accordance with
article 3, paragraph 1. They shall, in particular, on the basis of bilateral or multilateral
agreements or arrangements:
a) Establish and maintain channels of communication between their competent agencies and
services to facilitate the secure and rapid exchange of information concerning all aspects of
offences established in accordance with article 3, paragraph 1, including, if the Parties
concerned deem it appropriate, links with other criminal activities;
b) Co-operate with one another in conducting enquiries, with respect to offences . . . having an
international character . . .;
c) In appropriate cases and if not contrary to domestic law, establish joint teams, taking into
account the need to protect the security of persons and of operations, to carry out the
provisions of this paragraph . . .;
d) Provide, when appropriate, necessary quantities of substances for analytical or investigative
purposes;

63
See, for example, the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, 1988, article 9(1) of which provides that:

proceedings to extradite them from Zimbabwe to South Africa, or to obtain the release

the applicants have not made out a case to compel government at this stage to institute

[257] In this case, I agree with the Chief Justice’s reasoning in paragraphs 82-95, that

and bilateral treaties have been adopted to foster such co-operation.63
Were an

Application to facts of this case and the prayers for relief sought by the applicants

This has been recognised by the international community and a range of conventions

laundering, crimes against humanity and unlawful mercenary activities will flourish.

[256] In my view, therefore, the facts of this case can be distinguished from the facts

It is not necessary to decide in this case what legal

indisputable. Without the timely exchange of information between different law

The need for the exchange of such information in our rapidly globalising world is

co-operative endeavours themselves might severely be hampered if not stalled

case, but it is not based on the lawfulness or otherwise of the conduct of state officials.

The same cannot be said of imposing such obligations in respect of

government officials every time they engaged in such co-operative endeavours, the

obligation of the sort argued for by the applicants to be imposed upon South African

O’REGAN J

[255] In my view, there is a ground for distinguishing Mohamed from the present
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the development of international law, capital punishment is not inconsistent with the
principles of international law. Accordingly, the applicants cannot make out a claim
based on the state’s obligation to provide them with diplomatic protection that the
South African government should seek assurances from the Zimbabwean and
Equatorial Guinean governments in respect of the death penalty. To the extent that
the applicants have a right to request government to make diplomatic representations

On the papers before us, the prosecuting

the government wishes to extradite.

authority indicates that it has not completed its investigations, and accordingly the

prayers of the applicants compelling government to seek to extradite them cannot

succeed. Nor is it clear at this stage (particularly given that it is not clear what

offences, if any, the applicants would be charged with in South Africa) that the double

criminality principle would be met.65

127

At the hearing, applicants’ counsel asked for the relief sought in paragraph 4 of the notice of motion to be
modified. The reformulated relief is set out in the judgment of the Chief Justice at para 109. The reformulation
of the relief does not affect the reasoning in these paragraphs.

66

65
Section 14 of the Revised Edition of the Extradition Act of 1996 (Zimbabwe) makes it a requirement that
extradition may not take place unless the offence for which the person is extradited is an offence both under
Zimbabwean law and under the law of the extraditing country.

norms have been infringed.

protection on behalf of its nationals when internationally recognised human rights

It is clear that at international law the state is only entitled to institute diplomatic

be, to not impose the death penalty on the applicants.”

66

urgency from the Zimbabwean and Equatorial Guinea Governments, as the case may

5. Directing and ordering the Government to seek assurance as a matter of extreme

released or extradited to Equatorial Guinea.

extreme urgency from the Zimbabwean Government that the applicants will not be

“4. Directing and ordering the Government to seek an assurance as a matter of

[258] Prayers 4 and 5 of the notice of motion read as follows:

[259] As the Chief Justice makes clear in his judgment (at para 98), at this stage of

that a prima facie case on a criminal charge has been established against those whom

Concluding that the applicants are not

128

norms by a foreign state upon whom the international rights norms are binding.

with or who have experienced egregious violations of international human rights

appropriate steps to provide diplomatic protection to its citizens who are threatened

provisions of our Constitution imposes an obligation upon government to take

[261] I have found that section 3 of the Constitution read in the light of the other

enquiry.

entitled to relief on these prayers as formulated, however, is not the end of the

Constitution are not competent prayers.

require the state to take steps to require another state to apply the provisions of our

[260] I also agree with the Chief Justice that prayers 6, 7 and 8 to the extent that they

have not established a basis for the grant of prayers 4 and 5.

agree with the reasoning of the Chief Justice (at paras 110-113) that the applicants

on its behalf under section 3 of our Constitution, short of diplomatic protection, I
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All forms of exploitation and

130

129

69

68
Equatorial Guinea ratified the Covenant on 25 December 1987; Zimbabwe ratified it on 13 August 1991 and
South Africa ratified it on 10 March 1999.

Article 10 of the Universal Declaration of Human Rights provides that: “Everyone is entitled in full equality
to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.”

punishment.”

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or

norm69 that forms part of customary international law.

right of an accused person to a fair trial is a fundamental international human rights

and all are accordingly also bound by these provisions. Moreover, it is clear that the

South Africa, Zimbabwe and Equatorial Guinea have also all ratified this convention68

as unconvicted persons.”

convicted persons and shall be subject to separate treatment appropriate to their status

2. (a) Accused persons shall, save in exceptional circumstances, be segregated from

respect for the inherent dignity of the human person.

“1. All persons deprived of their liberty shall be treated with humanity and with

And Article 10 that:

should occasion arise, for execution of the judgment.”

guarantees to appear for trial, at any other stage of the judicial proceedings, and,

that persons awaiting trial shall be detained in custody, but release may be subject to

entitled to trial within a reasonable time or to release. It shall not be the general rule

a judge or other officer authorized by law to exercise judicial power and shall be

3. Anyone arrested or detained on a criminal charge shall be brought promptly before

his arrest and shall be promptly informed of any charges against him.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for

grounds and in accordance with such procedures as are established by law.

to arbitrary arrest or detention. No one shall be deprived of his liberty except on such

“1. Everyone has the right to liberty and security of person. No one shall be subjected

And Article 9 provides that:

O’REGAN J
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South Africa signed and ratified the Charter on 9 July 1996; Zimbabwe signed the Charter on 20 February
1986 and ratified it on 30 May 1986; and Equatorial Guinea signed the Charter on 18 August 1986 and ratified it
on 7 April 1986.

that:

[263] Article 7 of the International Covenant on Civil and Political Rights provides

They are all therefore bound by its provisions.

South Africa, Zimbabwe and Equatorial Guinea have all ratified the African Charter.67

tribunal.”

(d) the right to be tried within a reasonable time by an impartial court or

choice;

(c) the right to defence, including the right to be defended by counsel of his

or tribunal;

(b) the right to be presumed innocent until proven guilty by a competent court

regulations and customs in force;

his fundamental rights as recognised and guaranteed by conventions, laws,

(a) the right to an appeal to competent national organs against acts violating

“1. Every individual shall have the right to have his cause heard. This comprises:

And Article 7 of the same Charter provides:

degrading punishment and treatment shall be prohibited.”

degradation of man particularly slavery, slave trade, torture, cruel, inhuman or

being and to the recognition of his legal status.

“Every individual shall have the right to the respect of the dignity inherent in a human

[262] Article 5 of the African Charter on Human and Peoples’ Rights provides that:
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policy to comment on the criminal justice systems of other countries. In argument
before us the government persisted in this position, and argued that it was under no
constitutional obligation to provide diplomatic protection to the applicants either at
present, or if they face trial in Equatorial Guinea.

customary international law where accused persons who face the possibility of the

imposition of the death penalty are prosecuted in proceedings that fall short of the

requirement of a fair trial.70 As we do not know what charges the applicants will face

in Equatorial Guinea, it is not necessarily the case that such a breach of customary

the risk of egregious violation of human rights of its nationals by other jurisdictions.
It is not only its constitutional obligation to take appropriate steps to provide
diplomatic protection to its nationals that requires government to consider this matter,
but the developing global and regional commitment to the protection of human rights
also requires government to be responsive to these issues. It is not satisfactory
therefore for government merely to say that it is not its policy to comment on the

the information that has been placed before this Court concerning the criminal justice

system in Equatorial Guinea. I agree with him that this information originating as it

does from well-respected international agencies concerned with the protection and

promotion of human rights raises serious concerns about the criminal justice system in

Equatorial Guinea and the question whether the applicants, should they be extradited

to Equatorial Guinea, would face a fair trial in that country.

131

“[T]o impose the death sentence on a person after an unfair trial is to subject that person
wrongfully to the fear that he will be executed. The fear and uncertainty as to the future
generated by a sentence of death, in circumstances where there exists a real possibility that the
sentence will be enforced, must give rise to a significant degree of human anguish. Such
anguish cannot be dissociated from the unfairness of the proceedings underlying the sentence.
. .”

See, Öcalan v Turkey Application 46221/99, 12 March 2003, in which the European Court on Human Rights
held at para 207 that:

72

Id
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It is true that the attitude of the respondents as set out in the answering affidavits is different to the attitude
taken by the Deputy Minister of Foreign Affairs in the television interview referred to in para 242 above.

71

under no constitutional obligation to take any steps on behalf of the applicants.

the media,72 counsel for the respondents continued to assert that government was

Court, and despite the contrary statement of the Deputy Minister of Foreign Affairs to

matter. However, no details of these steps were provided. In argument before this

the agencies concerned, that it is not sufficient to “prove” the inadequacies of the

70

clear during argument that government was taking some steps in relation to this

[266] The respondents’ response to that evidence is that it constitutes the “opinion” of

criminal justice system of other countries.71 Counsel for the respondents did make it

demands of comity and sensitivity should not mean that government remains blind to

country’s criminal justice system is a sensitive matter for our government, the

[265] The Chief Justice has set out in his judgment in some detail at paras 116-121,

diplomatic protection for the applicants more acute.

[267] Although it is quite clear that the consideration and assessment of another

criminal justice system in Equatorial Guinea and further that it is not the government’s

[264] The European Court of Human Rights has recently held that it is a breach of

international law may arise. It is however a consideration that renders the need for
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circumstances.

the relief sought in respect of Equatorial Guinea. It is not disputed on the papers that

detection and effective prosecution of crime. Included within this injunction must be
the obligation upon our government to take steps to minimise the threats that
mercenary activity often presents to the independence, sovereignty and security of
other governments.

carrying out these tasks, it is imperative that internationally recognised human rights
norms must not suffer. As part of a growing global commitment to the protection and
promotion of fundamental human rights, our Constitution requires government to take
appropriate steps to protect citizens who face the infringement of such norms. That

In the light of the

obligation upon the state to provide diplomatic protection.

constitutional obligation imposed upon government, and in the light of the range of

evidence put before the Court to suggest that there may be a real risk that the

applicants, if extradited to Equatorial Guinea might not receive a fair trial, and may

then face the death sentence, there is a clear obligation upon government to take some

appropriate steps to provide diplomatic protection to the applicants. It is not for this

Court to determine what the appropriate steps should be, that is, at least in the first

place, a matter for government.
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appropriate for mandatory relief to be ordered, at this stage, as government is already

134

obligation to take appropriate steps to provide diplomatic protection to the

delineating the constitutional obligation that exists.

It would not, however, be

It is declared that the First to Sixth Respondents are under a constitutional

made:

question whether government bore such an obligation; and if it did so, the scope of its

obligation and its justiciability. A declaratory order would assist government by

[271] I would propose therefore that a declaratory order in the following terms be

constitutional order, and the principle of constitutional democracy in South Africa.

obligation is an important one that reaffirms the primacy of human rights in our

declaratory relief is appropriate as the central issues argued in this Court were the

made by this Court with regard to the obligations of government. I am satisfied that

[269] In my view, the appropriate relief would therefore be that a declaratory order be

agencies of other states to prevent the commission of crime and to facilitate the

applicants will be extradited to Equatorial Guinea, sufficient to give rise to an

However, in

that South African law enforcement agencies co-operate with the law enforcement

stage. In my view, the extradition application gives rise to an appreciable risk that the

Nothing in this judgment suggests otherwise.

[270] In conclusion, it should be stated that there can be no doubt that it is important

they will face in Equatorial Guinea, if they are extradited there, are not clear at this

Equatorial Guinea has sought the extradition of the applicants, though the charges that

should be taken to provide appropriate protection to the applicants in the

taking steps to protect the applicants, and it is best placed to determine what steps

O’REGAN J

[268] I also do not agree, with respect, that the application is premature in relation to
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[273] At the same time, section 199(5) provides that:

are hatched on South African soil.

the government is under a duty to act resolutely to combat them, the more so if they

this principle in a most profound way. As the main judgment trenchantly establishes,

Mercenary activities aimed at producing regime-change through military coups violate

terms of the Constitution or national legislation.”

participating in armed conflict, nationally or internationally, except as provided for in

“The resolve to live in peace and harmony precludes any South African citizen from

governing national security is:

[272] Section 198(b) of the Constitution makes it clear that one of the principles

SACHS J:

Mokgoro J concurs in the judgment of O’Regan J.

rights norms.

applicants to seek to prevent the egregious violation of international human

O’REGAN J/SACHS J

2

1

Id at para 128.

S v Basson 2004 (6) BCLR 620 (CC).

duty.
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foundational norms that paved the way to its creation was merely an option and not a

that suggested that adherence by the government in any of its activities to the

fundamental human rights. It would be a strange interpretation of our Constitution

by the organised international community and the latter’s concern for the upholding of

indivisible. South Africa owes much of its very existence to the rejection of apartheid

international law are mutually reinforcing, interrelated and, where they overlap,

[274] The values of our Constitution and the human rights principles enshrined in

principles of human dignity, equality and freedom.”2

humanitarian foundation, namely the need to uphold the rule of law and the basic

antagonistic concepts. On the contrary, both stem from the same constitutional and

effective prosecution of war crimes and the rights of the accused to a fair trial are not

undertaken with rigorous and principled respect for basic constitutional rights. The

stake, it is particularly important that the judicial and prosecutorial functions be

the exemplary value of constitutionalism as against lawlessness is the very issue at

any way attenuated. When allegations of such serious nature are at issue, and where

involved, the rights to a fair trial of the respondent as constitutionally protected are in

“none of the above should be taken as suggesting that because war crimes might be

Basson1

a noble end does not justify the use of base means. On the contrary, as I stated in S v

This section emphasises that in dealing with even the most serious threats to the state,

and international agreements binding on the Republic.”

accordance with the Constitution and the law, including customary international law

“The security services must act, and must teach and require their members to act, in
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Nor do I believe that a declarator concerning the

At the same time, the government must have an extremely wide

137

3
Mohamed and Another v President of the Republic of South Africa and Others 2001 (3) SA 893 (CC); 2001 (7)
BCLR 685 (CC).

discretion as to how best to provide what diplomatic protection it can offer.

punishment.

alleged offences, from being subjected to torture, grossly unfair trials and capital

reasonably within its power to prevent South Africans abroad, however grave their

my opinion, the government has a clear and unambiguous duty to do whatever is

agree with the additional points of substance made in the two separate judgments. In

I accordingly concur in the principal judgment, and with the order it makes. I also

government’s obligations is required. Subject to keeping an open mind on Mohamed,

nuances of Mohamed.3

do not think that the present matter calls for a definitive position on all the doctrinal

compatible with and give added texture to the principal judgment of Chaskalson CJ. I

In my view, in their basic outline the judgments of Ngcobo J and O’Regan J are

acceptance by the government of its constitutional obligations in the present matter.

complementary judgments all underline the importance and correctness of the

[275] I believe that the main judgment, with which I agree, as well as the two

SACHS J
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