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(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

1. The International Tribunal shall have the power to prosecute persons committing genocide as defined
in paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this
article.

Article 4
Genocide

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;
(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;
(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;
(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and
education, the arts and sciences, historic monuments and works of art and science;
(e) plunder of public or private property.

The International Tribunal shall have the power to prosecute persons violating the laws or customs of
war. Such violations shall include, but not be limited to:

Article 3
Violations of the laws or customs of war

wilful killing;
torture or inhuman treatment, including biological experiments;
wilfully causing great suffering or serious injury to body or health;
extensive destruction and appropriation of property, not justified by military necessity and carried
out unlawfully and wantonly;
(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;
(g) unlawful deportation or transfer or unlawful confinement of a civilian;
(h) taking civilians as hostages.

(a)
(b)
(c)
(d)

The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:

Article 2
Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons responsible for serious violations
of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in
accordance with the provisions of the present Statute.

Article 1
Competence of the International Tribunal

Having been established by the Security Council acting under Chapter VII of the Charter of the United
Nations, the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(hereinafter referred to as “the International Tribunal”) shall function in accordance with the provisions of
the present Statute.

(ADOPTED 25 MAY 1993 BY RESOLUTION 827)
(AS AMENDED 13 MAY 1998 BY RESOLUTION 1166)
(AS AMENDED 30 NOVEMBER 2000 BY RESOLUTION 1329)
(AS AMENDED 17 MAY 2002 BY RESOLUTION 1411)
(AS AMENDED 14 AUGUST 2002 BY RESOLUTION 1431)
(AS AMENDED 19 MAY 2003 BY RESOLUTION 1481)
AS AMENDED 20 APRIL 2005 BY RESOLUTION 1597)
(AS AMENDED 28 FEBRUARY 2006 BY RESOLUTION 1660)
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Article 5
Crimes against humanity

genocide;
conspiracy to commit genocide;
direct and public incitement to commit genocide;
attempt to commit genocide;
complicity in genocide.

Article 6
Personal jurisdiction

murder;
extermination;
enslavement;
deportation;
imprisonment;
torture;
rape;
persecutions on political, racial and religious grounds;
other inhumane acts.

6

The territorial jurisdiction of the International Tribunal shall extend to the territory of the former
Socialist Federal Republic of Yugoslavia, including its land surface, airspace and territorial waters. The
temporal jurisdiction of the International Tribunal shall extend to a period beginning on 1 January 1991.

Article 8
Territorial and temporal jurisdiction

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not
relieve him of criminal responsibility, but may be considered in mitigation of punishment if the
International Tribunal determines that justice so requires.

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a
subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that
the subordinate was about to commit such acts or had done so and the superior failed to take the necessary
and reasonable measures to prevent such acts or to punish the perpetrators thereof.

2. The official position of any accused person, whether as Head of State or Government or as a
responsible Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in articles 2 to 5 of the present Statute, shall be
individually responsible for the crime.

Article 7
Individual criminal responsibility

The International Tribunal shall have jurisdiction over natural persons pursuant to the provisions of the
present Statute.

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

The International Tribunal shall have the power to prosecute persons responsible for the following
crimes when committed in armed conflict, whether international or internal in character, and directed
against any civilian population:

(a)
(b)
(c)
(d)
(e)

3. The following acts shall be punishable:

deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.

(c)
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6. Without prejudice to paragraph 2 above, in the event that exceptional circumstances require for a

5. The Secretary-General may, at the request of the President of the International Tribunal
appoint, from among the ad litem judges elected in accordance with Article 13 ter, reserve judges
to be present at each stage of a trial to which they have been appointed and to replace a judge if
that judge is unable to continue sitting.

4. A person who for the purposes of membership of the Chambers of the International Tribunal
could be regarded as a national of more than one State shall be deemed to be a national of the State
in which that person ordinarily exercises civil and political rights.

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals
Chamber shall, for each appeal, be composed of five of its members.

2. A maximum at any one time of three permanent judges and six ad litem judges shall be members of
each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may be divided into
sections of three judges each, composed of both permanent and ad litem judges, except in the
circumstances specified in paragraph 5 below. A section of a Trial Chamber shall have the same powers
and responsibilities as a Trial Chamber under the Statute and shall render judgement in accordance with
the same rules.

1. The Chambers shall be composed of a maximum of sixteen permanent independent judges,
no two of whom may be nationals of the same State, and a maximum at any one time of twelve ad
litem independent judges appointed in accordance with article 13 ter, paragraph 2, of the Statute,
no two of whom may be nationals of the same State.

Article 12
Composition of the Chambers

(a) the Chambers, comprising three Trial Chambers and an Appeals Chamber;
(b) the Prosecutor; and
(c) a Registry, servicing both the Chambers and the Prosecutor.

The International Tribunal shall consist of the following organs:

Article 11
Organization of the International Tribunal

The Secretary-General shall invite nominations for judges of the International Tribunal
from States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters;
Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in article 13 of the
Statute, no two of whom shall be of the same nationality and neither of whom shall be of
the same nationality as any judge who is a member of the Appeals Chamber and who was
elected or appointed a permanent judge of the International Criminal Tribunal for the
Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan
Citizens Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States, between 1 January 1994 and 31 December 1994 (hereinafter
referred to as “The International Tribunal for Rwanda”) in accordance with article 12 bis
of the Statute of that Tribunal;
The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-eight and not more than forty-two candidates, taking due account of the adequate
representation of the principal legal systems of the world;
The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect fourteen
permanent judges of the International Tribunal. The candidates who receive an absolute
majority of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters, shall be
declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered
elected.

(a)
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The Secretary-General shall invite nominations for ad litem judges of the International Tribunal
from States Members of the United Nations and non-member States maintaining permanent
observer missions at United Nations Headquarters.

1. The ad litem judges of the International Tribunal shall be elected by the General Assembly from a
list submitted by the Security Council, in the following manner:

Article 13 ter
Election and appointment of ad litem judges

3. The permanent judges elected in accordance with this article shall be elected for a term of
four years. The terms and conditions of service shall be those of the judges of the International
Court of Justice. They shall be eligible for re-election.

2. In the event of a vacancy in the Chambers amongst the permanent judges elected or
appointed in accordance with this article, after consultation with the Presidents of the Security
Council and of the General Assembly, the Secretary-General shall appoint a person meeting the
qualifications of article 13 of the Statute, for the remainder of the term of office concerned.

(d)

(c)

(b)

(a) the act for which he or she was tried was characterized as an ordinary crime; or
(b) the national court proceedings were not impartial or independent, were designed to shield the
accused from international criminal responsibility, or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute,
the International Tribunal shall take into account the extent to which any penalty imposed by a national
court on the same person for the same act has already been served.

(a)

1. Fourteen of the permanent judges of the International Tribunal shall be elected by the
General Assembly from a list submitted by the Security Council, in the following manner:

Article 13 bis
Election of permanent judges

The permanent and ad litem judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment to the highest judicial
offices. In the overall composition of the Chambers and sections of the Trial Chambers, due account shall
be taken of the experience of the judges in criminal law, international law, including international
humanitarian law and human rights law.

Article 13
Qualifications of judges

permanent judge in a section of a Trial Chamber to be replaced resulting in a section solely comprised of
ad litem judges, that section may continue to hear the case, notwithstanding that its composition no longer
includes a permanent judge.

2. A person who has been tried by a national court for acts constituting serious violations of
international humanitarian law may be subsequently tried by the International Tribunal only if:

1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present Statute, for which he or she has already been tried by the
International Tribunal.

Article 10
Non-bis-in-idem

2. The International Tribunal shall have primacy over national courts. At any stage of the procedure,
the International Tribunal may formally request national courts to defer to the competence of the
International Tribunal in accordance with the present Statute and the Rules of Procedure and Evidence of
the International Tribunal.

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute persons
for serious violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1 January 1991.

Article 9
Concurrent jurisdiction
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4. In the event that a reserve judge replaces a judge who is unable to continue sitting, he or she
will, as of that time, benefit from the provisions of paragraph 1 above.

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
(b) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal;
(c) Enjoy the power to adjudicate in pre-trial proceedings in cases other than those that they
have been appointed to and for that purpose to enjoy subject to paragraph 2 above, the
same powers as permanent judges.

3. Notwithstanding, paragraphs 1 and 2 above, an ad litem judge who is serving as a reserve
judge shall, during such time as he or she so serves:

To adopt rules of procedure and evidence pursuant to article 15 of the Statute. They
shall, however, be consulted before the adoption of those rules;
(ii) To review an indictment pursuant to article 19 of the Statute;
(iii) To consult with the President in relation to the assignment of judges pursuant to
article 14 of the Statute or in relation to a pardon or commutation of sentence
pursuant to article 28 of the Statute.

(i)

(a) Be eligible for election as, or to vote in the election of, the President of the Tribunal or the
Presiding Judge of a Trial Chamber pursuant to article 14 of the Statute;
(b) Have power:

2. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall not:

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
(b) Enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the
International Tribunal;
(c) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal;
(d) Enjoy the power to adjudicate in pre-trial proceedings in cases other than those that they
have been appointed to try.

1. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall:

Article 13 quater
Status of ad litem judges

2. During any term, ad litem judges will be appointed by the Secretary-General, upon request of the
President of the International Tribunal, to serve in the Trial Chambers for one or more trials, for a
cumulative period of up to, but not including, three years. When requesting the appointment of any
particular ad litem judge, the President of the International Tribunal shall bear in mind the criteria set out
in article 13 of the Statute regarding the composition of the Chambers and sections of the Trial Chambers,
the considerations set out in paragraphs 1 (b) and (c) above and the number of votes the ad litem judge
received in the General Assembly.

(b) Within sixty days of the date of the invitation of the Secretary-General, each State may nominate
up to four candidates meeting the qualifications set out in article 13 of the Statute, taking into
account the importance of a fair representation of female and male candidates.
(c) The Secretary-General shall forward the nominations received to the Security Council. From the
nominations received the Security Council shall establish a list of not less than fifty-four
candidates, taking due account of the adequate representation of the principal legal systems of the
world and bearing in mind the importance of equitable geographical distribution.
(d) The President of the Security Council shall transmit the list of candidates to the President of the
General Assembly. From that list the General Assembly shall elect the twenty-seven ad litem
judges of the International Tribunal. The candidates who receive an absolute majority of the votes
of the States Members of the United Nations and of the non-member States maintaining
permanent observer missions at United Nations Headquarters shall be declared elected.
(e) The ad litem judges shall be elected for a term of four years. They shall be eligible for re-election.
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3. The Registrar shall be appointed by the Secretary-General after consultation with the President of the
International Tribunal. He or she shall serve for a four-year term and be eligible for reappointment. The
terms and conditions of service of the Registrar shall be those of an Assistant Secretary-General of the
United Nations.

2. The Registry shall consist of a Registrar and such other staff as may be required.

1. The Registry shall be responsible for the administration and servicing of the International Tribunal.

Article 17
The Registry

5. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the
recommendation of the Prosecutor.

4. The Prosecutor shall be appointed by the Security Council on nomination by the Secretary-General.
He or she shall be of high moral character and possess the highest level of competence and experience in
the conduct of investigations and prosecutions of criminal cases. The Prosecutor shall serve for a four-year
term and be eligible for reappointment. The terms and conditions of service of the Prosecutor shall be
those of an Under-Secretary-General of the United Nations.

3. The Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff as may
be required.

2. The Prosecutor shall act independently as a separate organ of the International Tribunal. He or she
shall not seek or receive instructions from any Government or from any other source.

1. The Prosecutor shall be responsible for the investigation and prosecution of persons responsible for
serious violations of international humanitarian law committed in the territory of the former Yugoslavia
since 1 January 1991.

Article 16
The Prosecutor

The judges of the International Tribunal shall adopt rules of procedure and evidence for the conduct of
the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of
victims and witnesses and other appropriate matters.

Article 15
Rules of procedure and evidence

7. The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst their
number, who shall oversee the work of the Trial Chamber as a whole.

6. A judge shall serve only in the Chamber to which he or she was assigned.

5. After consultation with the permanent judges of the International Tribunal, the President
shall assign such ad litem judges as may from time to time be appointed to serve in the
International Tribunal to the Trial Chambers.

4. Two of the permanent judges of the International Tribunal for Rwanda elected or appointed
in accordance with article 12 bis of the Statute of that Tribunal shall be assigned by the President
of that Tribunal, in consultation with the President of the International Tribunal, to be members of
the Appeals Chamber and permanent judges of the International Tribunal.

3. After consultation with the permanent judges of the International Tribunal, the President
shall assign four of the permanent judges elected or appointed in accordance with Article 13 bis of
the Statute to the Appeals Chamber and nine to the Trial Chambers.

2. The President of the International Tribunal shall be a member of the Appeals Chamber and
shall preside over its proceedings.

1. The permanent judges of the International Tribunal shall elect a President from amongst
their number.

Article 14
Officers and members of the Chambers
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Article 23
Judgement

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment
containing a concise statement of the facts and the crime or crimes with which the accused is charged
under the Statute. The indictment shall be transmitted to a judge of the Trial Chamber.

(a)
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to be informed promptly and in detail in a language which he understands of the nature and cause
of the charge against him;

4. In the determination of any charge against the accused pursuant to the present Statute, the accused
shall be entitled to the following minimum guarantees, in full equality:

3. The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute.

2. In the determination of charges against him, the accused shall be entitled to a fair and public hearing,
subject to article 22 of the Statute.

1. All persons shall be equal before the International Tribunal.

Article 21
Rights of the accused

4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in accordance
with its rules of procedure and evidence.

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are respected,
confirm that the accused understands the indictment, and instruct the accused to enter a plea. The Trial
Chamber shall then set the date for trial.

2. A person against whom an indictment has been confirmed shall, pursuant to an order or an arrest
warrant of the International Tribunal, be taken into custody, immediately informed of the charges against
him and transferred to the International Tribunal.

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are
conducted in accordance with the rules of procedure and evidence, with full respect for the rights of the
accused and due regard for the protection of victims and witnesses.

Article 20
Commencement and conduct of trial proceedings

2. Upon confirmation of an indictment, the judge may, at the request of the Prosecutor, issue such
orders and warrants for the arrest, detention, surrender or transfer of persons, and any other orders as may
be required for the conduct of the trial.

1. The judge of the Trial Chamber to whom the indictment has been transmitted shall review it. If
satisfied that a prima facie case has been established by the Prosecutor, he shall confirm the indictment. If
not so satisfied, the indictment shall be dismissed.
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Imprisonment shall be served in a State designated by the International Tribunal from a list of States
which have indicated to the Security Council their willingness to accept convicted persons. Such
imprisonment shall be in accordance with the applicable law of the State concerned, subject to the
supervision of the International Tribunal.

Article 27
Enforcement of sentences

Where a new fact has been discovered which was not known at the time of the proceedings before the
Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the
decision, the convicted person or the Prosecutor may submit to the International Tribunal an application
for review of the judgement.

Article 26
Review proceedings

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from the
Prosecutor on the following grounds:

Article 25
Appellate proceedings

3. In addition to imprisonment, the Trial Chambers may order the return of any property and proceeds
acquired by criminal conduct, including by means of duress, to their rightful owners.

2. In imposing the sentences, the Trial Chambers should take into account such factors as the gravity of
the offence and the individual circumstances of the convicted person.

1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In determining the
terms of imprisonment, the Trial Chambers shall have recourse to the general practice regarding prison
sentences in the courts of the former Yugoslavia.

Article 24
Penalties

2. The judgement shall be rendered by a majority of the judges of the Trial Chamber, and shall be
delivered by the Trial Chamber in public. It shall be accompanied by a reasoned opinion in writing, to
which separate or dissenting opinions may be appended.

1. The Trial Chambers shall pronounce judgements and impose sentences and penalties on persons
convicted of serious violations of international humanitarian law.

The International Tribunal shall provide in its rules of procedure and evidence for the protection of
victims and witnesses. Such protection measures shall include, but shall not be limited to, the conduct of
in camera proceedings and the protection of the victim’s identity.

3. If questioned, the suspect shall be entitled to be assisted by counsel of his own choice, including the right
to have legal assistance assigned to him without payment by him in any such case if he does not have sufficient
means to pay for it, as well as to necessary translation into and from a language he speaks and understands.

Article 19
Review of the indictment

Article 22
Protection of victims and witnesses

(b) to have adequate time and facilities for the preparation of his defence and to communicate with
counsel of his own choosing;
(c) to be tried without undue delay;
(d) to be tried in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it;
(e) to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;
(f) to have the free assistance of an interpreter if he cannot understand or speak the language used in
the International Tribunal;
(g) not to be compelled to testify against himself or to confess guilt.

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect evidence
and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may, as appropriate, seek
the assistance of the State authorities concerned.

1. The Prosecutor shall initiate investigations ex-officio or on the basis of information obtained from
any source, particularly from Governments, United Nations organs, intergovernmental and nongovernmental organisations. The Prosecutor shall assess the information received or obtained and decide
whether there is sufficient basis to proceed.

Article 18
Investigation and preparation of indictment

4. The staff of the Registry shall be appointed by the Secretary-General on the recommendation of the
Registrar.
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Article 30
The status, privileges and immunities of the International Tribunal

the identification and location of persons;
the taking of testimony and the production of evidence;
the service of documents;
the arrest or detention of persons;
the surrender or the transfer of the accused to the International Tribunal.
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The President of the International Tribunal shall submit an annual report of the International Tribunal
to the Security Council and to the General Assembly.

Article 34
Annual report

The working languages of the International Tribunal shall be English and French.

Article 33
Working languages

The expenses of the International Tribunal shall be borne by the regular budget of the United Nations in
accordance with Article 17 of the Charter of the United Nations.

Article 32
Expenses of the International Tribunal

The International Tribunal shall have its seat at The Hague.

Article 31
Seat of the International Tribunal

4. Other persons, including the accused, required at the seat of the International Tribunal shall be
accorded such treatment as is necessary for the proper functioning of the International Tribunal.

3. The staff of the Prosecutor and of the Registrar shall enjoy the privileges and immunities accorded to
officials of the United Nations under articles V and VII of the Convention referred to in paragraph 1 of
this article.

2. The judges, the Prosecutor and the Registrar shall enjoy the privileges and immunities, exemptions
and facilities accorded to diplomatic envoys, in accordance with international law.

1. The Convention on the Privileges and Immunities of the United Nations of 13 February 1946 shall
apply to the International Tribunal, the judges, the Prosecutor and his staff, and the Registrar and his staff.

(a)
(b)
(c)
(d)
(e)

2. States shall comply without undue delay with any request for assistance or an order issued by a Trial
Chamber, including, but not limited to:

1. States shall co-operate with the International Tribunal in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law.

Article 29
Co-operation and judicial assistance

If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is
eligible for pardon or commutation of sentence, the State concerned shall notify the International Tribunal
accordingly. The President of the International Tribunal, in consultation with the judges, shall decide the
matter on the basis of the interests of justice and the general principles of law.

Article 28
Pardon or commutation of sentences

14
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Noting further the report of the committee of jurists submitted by France (S/25266), the report of the
commission of jurists submitted by Italy (S/25300), and the report transmitted by the Permanent

Noting also with grave concern the “report of the European Community investigative mission into the
treatment of Muslim women in the former Yugoslavia” (S/25240, Annex 1),

Noting in this regard the recommendation by the Co-Chairmen of the Steering Committee in the
International Conference on the Former Yugoslavia for the establishment of such a tribunal (S/25221),

Convinced that in the particular circumstances of the former Yugoslavia the establishment of an
international tribunal would enable this aim to be achieved and would contribute to the restoration and
maintenance of peace,

Determined to put an end to such crimes and to take effective measures to bring to justice the persons
who are responsible for them,

Determining that this situation constitutes a threat to international peace and security,

Expressing once again its grave alarm at continuing reports of widespread violations of international
humanitarian law occurring within the territory of the former Yugoslavia, including reports of mass
killings and the continuance of the practice of “ethnic cleansing”,

Having considered the interim report of the Commission of Experts established by resolution 780
(1992) (S/25274), in which the Commission observed that a decision to establish an ad hoc international
tribunal in relation to events in the territory of the former Yugoslavia would be consistent with the
direction of its work,

Recalling further its resolution 780 (1992) of 6 October 1992, in which it requested the SecretaryGeneral to establish, as a matter of urgency, an impartial Commission of Experts to examine and analyse
the information submitted pursuant to resolutions 771 (1992) and 780 (1992), together with such further
information as the Commission of Experts may obtain, with a view to providing the Secretary-General
with its conclusions on the evidence of grave breaches of the Geneva Conventions and other violations of
international humanitarian law committed in the territory of the former Yugoslavia,

Recalling also its resolution 771 (1992) of 13 August 1992, in which, inter alia, it demanded that all
parties and others concerned in the former Yugoslavia, and all military forces in Bosnia and Herzegovina,
immediately cease and desist from all breaches of international humanitarian law,

Recalling paragraph 10 of its resolution 764 (1992) of 13 July 1992, in which it reaffirmed that all
parties are bound to comply with the obligations under international humanitarian law and in particular the
Geneva Conventions of 12 August 1949, and that persons who commit or order the commission of grave
breaches of the Conventions are individually responsible in respect of such breaches,

Reaffirming its resolution 713 (1991) of 25 September 1991 and all subsequent relevant resolutions,
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3. Decides to remain actively seized of the matter.

2. Requests the Secretary-General to submit for consideration by the Council at the earliest possible
date, and if possible no later than 60 days after the adoption of the present resolution, a report on all the
aspects of this matter, including specific proposals and where appropriate options for the effective and
expeditious implementation of the decision contained in paragraph 1 above, taking into account
suggestions put forward in this regard by Member States;

1. Decides that an international tribunal shall be established for the prosecution of persons responsible
for serious violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1991;

Representatives of Sweden on behalf of the Chairman-in-Office of the Conference on Security and
Cooperation in Europe (CSCE) (S/25307),
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3. Requests the Secretary-General to submit to the judges of the International Tribunal, upon their
election, any suggestions received from States for the rules of procedure and evidence called for in Article
15 of the Statute of the International Tribunal;

2. Decides hereby to establish an international tribunal for the sole purpose of prosecuting persons
responsible for serious violations of international humanitarian law committed in the territory of the
former Yugoslavia between 1 January 1991 and a date to be determined by the Security Council upon the
restoration of peace and to this end to adopt the Statute of the International Tribunal annexed to the abovementioned report;

1. Approves the report of the Secretary-General;

Acting under Chapter VII of the Charter of the United Nations,

Considering that, pending the appointment of the Prosecutor of the International Tribunal, the
Commission of Experts established pursuant to resolution 780 (1992) should continue on an urgent basis
the collection of information relating to evidence of grave breaches of the Geneva Conventions and other
violations of international humanitarian law as proposed in its interim report (S/25274),

Reaffirming in this regard its decision in resolution 808 (1993) that an international tribunal shall be
established for the prosecution of persons responsible for serious violations of international humanitarian
law committed in the territory of the former Yugoslavia since 1991,

Noting in this regard the recommendation by the Co-Chairmen of the Steering Committee of the
International Conference on the Former Yugoslavia for the establishment of such a tribunal (S/25221),

Believing that the establishment of an international tribunal and the prosecution of persons responsible
for the above-mentioned violations of international humanitarian law will contribute to ensuring that such
violations are halted and effectively redressed,

Convinced that in the particular circumstances of the former Yugoslavia the establishment as an ad hoc
measure by the Council of an international tribunal and the prosecution of persons responsible for serious
violations of international humanitarian law would enable this aim to be achieved and would contribute to
the restoration and maintenance of peace,

Determined to put an end to such crimes and to take effective measures to bring to justice the persons
who are responsible for them,

Determining that this situation continues to constitute a threat to international peace and security,

Expressing once again its grave alarm at continuing reports of widespread and flagrant violations of
international humanitarian law occurring within the territory of the former Yugoslavia, and especially in
the Republic of Bosnia and Herzegovina, including reports of mass killings, massive, organized and
systematic detention and rape of women, and the continuance of the practice of “ethnic cleansing”,
including for the acquisition and the holding of territory,

Having considered the report of the Secretary-General (S/25704 and Add.1) pursuant to paragraph 2 of
resolution 808 (1993),

Reaffirming its resolution 713 (1991) of 25 September 1991 and all subsequent relevant resolutions,

18

9. Decides to remain actively seized of the matter.

8. Requests the Secretary-General to implement urgently the present resolution and in particular to
make practical arrangements for the effective functioning of the International Tribunal at the earliest time
and to report periodically to the Council;

7. Decides also that the work of the International Tribunal shall be carried out without prejudice to the
right of the victims to seek, through appropriate means, compensation for damages incurred as a result of
violations of international humanitarian law;

6. Decides that the determination of the seat of the International Tribunal is subject to the conclusion of
appropriate arrangements between the United Nations and the Netherlands acceptable to the Council, and
that the International Tribunal may sit elsewhere when it considers it necessary for the efficient exercise of
its functions;

4. Decides that all States shall cooperate fully with the International Tribunal and its organs in
accordance with the present resolution and the Statute of the International Tribunal and that consequently
all States shall take any measures necessary under their domestic law to implement the provisions of the
present resolution and the Statute, including the obligation of States to comply with requests for assistance
or orders issued by a Trial Chamber under Article 29 of the Statute;

S
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5. Decides to remain actively seized of the matter.

4. Requests the Secretary-General to make practical arrangements for the elections mentioned in
paragraph 2 above and for enhancing the effective functioning of the International Tribunal, including the
timely provision of personnel and facilities, in particular for the third Trial Chamber and related offices of
the Prosecutor, and further requests him to keep the Security Council closely informed of progress in this
regard;

3. Urges all States to cooperate fully with the International Tribunal and its organs in accordance with
their obligations under resolution 827 (1993) and the Statute of the International Tribunal and welcomes
the cooperation already extended to the Tribunal in the fulfilment of its mandate;

2. Decides that three additional judges shall be elected as soon as possible to serve in the additional
Trial Chamber, and decides also, without prejudice to article 13.4 of the Statute of the International
Tribunal, that once elected they shall serve until the date of the expiry of the terms of office of the existing
judges, and that for the purpose of that election the Security Council shall, notwithstanding article 13.2 (c)
of the Statute, establish a list from the nominations received of not less than six and not more than nine
candidates;

1. Decides to establish a third Trial Chamber of the International Tribunal, and to this end decides to
amend articles 11, 12 and 13 of the Statute of the International Tribunal and to replace those articles with
the provisions set out in the annex to this resolution;

Acting under Chapter VII of the Charter of the United Nations,

Noting the significant progress being made in improving the procedures of the International Tribunal,
and convinced of the need for its organs to continue their efforts to further such progress,

Convinced of the need to increase the number of judges and Trial Chambers, in order to enable the
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (“the International
Tribunal”) to try without delay the large number of accused awaiting trial,

Having considered the letter from the Secretary-General to the President of the Security Council dated
5 May 1998 (S/1998/376),

Remaining convinced that the prosecution of persons responsible for serious violations of international
humanitarian law committed in the territory of the former Yugoslavia contributes to the restoration and
maintenance of peace in the former Yugoslavia,

Reaffirming its resolution 827 (1993) of 25 May 1993,
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________

4. The judges shall be elected for a term of four years. The terms and conditions of service shall be
those of the judges of the International Court of Justice. They shall be eligible for re-election.

3. In the event of a vacancy in the Chambers, after consultation with the Presidents of the
Security Council and of the General Assembly, the Secretary-General shall appoint a person
meeting the qualifications of paragraph 1 above, for the remainder of the term of office concerned.

The Secretary-General shall invite nominations for judges of the International Tribunal from
States Members of the United Nations and non-member States maintaining permanent observer
missions at United Nations Headquarters.
(b) Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in paragraph 1 above, no
two of whom shall be of the same nationality.
(c) The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-eight and not more than forty-two candidates, taking due account of the adequate
representation of the principal legal systems of the world.
(d) The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect the fourteen
Judges of the International Tribunal. The candidates who receive an absolute majority of
the votes of the States Members of the United Nations and of the non-member States
maintaining permanent observer missions at United Nations Headquarters, shall be
declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered elected.

(a)

2. The judges of the International Tribunal shall be elected by the General Assembly from a list
submitted by the Security Council, in the following manner:

1. The judges shall be persons of high moral character, impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices. In the
overall composition of the Chambers due account shall be taken of the experience of the judges in
criminal law, international law, including international humanitarian law and human rights law.

Article 13
Qualifications and election of judges

(a) three judges shall serve in each of the Trial Chambers; and
(b) five judges shall serve in the Appeals Chamber.

The Chambers shall be composed of fourteen independent judges, no two of whom may be nationals of
the same State, who shall serve as follows:

Article 12
Composition of the Chambers

(a) the Chambers, comprising three Trial Chambers and an Appeals Chamber;
(b) the Prosecutor; and
(c) a Registry, servicing both the Chambers and the Prosecutor.

The International Tribunal shall consist of the following organs:

Article 11
Organization of the International Tribunal
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1. Decides to establish a pool of ad litem judges in the International Tribunal for the Former
Yugoslavia and to enlarge the membership of the Appeals Chambers of the International Tribunal
for the Former Yugoslavia and the International Tribunal for Rwanda, and to this end decides to
amend articles 12, 13 and 14 of the Statute of the International Tribunal for the Former Yugoslavia
and to replace those articles with the provisions set out in annex I to this resolution and decides
also to amend articles 11, 12 and 13 of the Statute of the International Tribunal for Rwanda and to
replace those articles with the provisions set out in annex II to this resolution;

Acting under Chapter VII of the Charter of the United Nations,

Taking note with appreciation of the efforts of the judges of the International Tribunal for the
Former Yugoslavia, as reflected in annex I to the letter from the Secretary-General of 7 September
2000, to allow competent organs of the United Nations to begin to form a relatively exact idea of
the length of the mandate of the Tribunal,

Recalling that the International Tribunals and national courts have concurrent jurisdiction to
prosecute persons for serious violations of international humanitarian law, and noting that the
Rules of Procedure and Evidence of the International Tribunal for the Former Yugoslavia provide
that a Trial Chamber may decide to suspend an indictment to allow for a national court to deal
with a particular case,

Taking note of the position expressed by the International Tribunals that civilian, military and
paramilitary leaders should be tried before them in preference to minor actors,

Noting the significant progress being made in improving the procedures of the International
Tribunals, and convinced of the need for their organs to continue their efforts to further such
progress,

Convinced of the need to establish a pool of ad litem judges in the International Tribunal for the
Former Yugoslavia and to increase the number of judges in the Appeals Chambers of the
International Tribunals in order to enable the International Tribunals to expedite the conclusion of
their work at the earliest possible date,

Having considered the letter from the Secretary-General to the President of the Security Council
dated 7 September 2000 (S/2000/865) and the annexed letters from the President of the
International Tribunal for the Former Yugoslavia addressed to the Secretary-General dated 12 May
2000 and from the President of the International Tribunal for Rwanda dated 14 June 2000,

Remaining convinced also that in the particular circumstances of Rwanda the prosecution of
persons responsible for genocide and other serious violations of international humanitarian law
contributes to the process of national reconciliation and to the restoration and maintenance of
peace in Rwanda and in the region,

Remaining convinced that the prosecution of persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia contributes to
the restoration and maintenance of peace in the former Yugoslavia,

Reaffirming its resolutions 827 (1993) of 25 May 1993 and 955 (1994) of 8 November 1994,

Adopted by the Security Council at its 4240th meeting,
on 30 November 2000
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7. Decides to remain actively seized of the matter.

6. Requests the Secretary-General to submit to the Security Council, as soon as possible, a
report containing an assessment and proposals regarding the date ending the temporal jurisdiction
of the International Tribunal for the Former Yugoslavia;

5. Urges all States to cooperate fully with the International Tribunals and their organs in
accordance with their obligations under resolutions 827 (1993) and 955 (1994) and the Statutes of
the International Tribunals, and welcomes the cooperation already extended to the Tribunals in the
fulfilment of their mandates;

4. Requests the Secretary-General to make practical arrangements for the elections mentioned in
paragraph 2 above, for the election as soon as possible of twenty-seven ad litem judges in
accordance with Article 13 ter of the Statute of the International Tribunal for the Former
Yugoslavia, and for the timely provision to the International Tribunal for the Former Yugoslavia
and the International Tribunal for Rwanda of personnel and facilities, in particular, for the ad litem
judges and the Appeals Chambers and related offices of the Prosecutor, and further requests him to
keep the Security Council closely informed of progress in this regard;

3. Decides that, once two judges have been elected in accordance with paragraph 2 above and
have taken up office, the President of the International Tribunal for Rwanda shall, in accordance
with Article 13, paragraph 3, of the Statute of the International Tribunal for Rwanda and Article
14, paragraph 4, of the Statute of the International Tribunal for the Former Yugoslavia, take the
necessary steps as soon as is practicable to assign two of the judges elected or appointed in
accordance with Article 12 of the Statute of the International Tribunal for Rwanda to be members
of the Appeals Chambers of the International Tribunals;

2.Decides that two additional judges shall be elected as soon as possible as judges of the
International Tribunal for Rwanda and decides also, without prejudice to Article 12, paragraph 4,
of the Statute of that Tribunal, that, once elected, they shall serve until the date of the expiry of the
terms of office of the existing judges, and that for the purpose of that election the Security Council
shall, notwithstanding Article 12, paragraph 2 (c) of the Statute, establish a list from the
nominations received of not less than four and not more than six candidates;
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The Secretary-General shall invite nominations for judges of the International Tribunal
from States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters.
Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in article 13 of the
Statute, no two of whom shall be of the same nationality and neither of whom shall be of
the same nationality as any judge who is a member of the Appeals Chamber and who was
elected or appointed a judge of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States, between 1 January 1994 and 31 December 1994 (hereinafter referred
to as “The International Tribunal for Rwanda”) in accordance with article 12 bis of the
Statute of that Tribunal.
The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-eight and not more than forty-two candidates, taking due account of the adequate
representation of the principal legal systems of the world.
The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect fourteen
permanent judges of the International Tribunal. The candidates who receive an absolute
majority of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters, shall be
declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered
elected.

The Secretary-General shall invite nominations for ad litem judges of the International
Tribunal from States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters.
Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to four candidates meeting the qualifications set out in article 13 of the
Statute, taking into account the importance of a fair representation of female and male
candidates.
The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
fifty-four candidates, taking due account of the adequate representation of the principal
legal systems of the world and bearing in mind the importance of equitable geographical
distribution.
The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect the twenty-seven
ad litem judges of the International Tribunal. The candidates who receive an absolute
majority of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters shall be
declared elected.
The ad litem judges shall be elected for a term of four years. They shall not be eligible for
re-election.

benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the
International Tribunal;
enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal.
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Article 14
Officers and members of the Chambers

to adopt rules of procedure and evidence pursuant to article 15 of the Statute. They
shall, however, be consulted before the adoption of those rules;
(ii) to review an indictment pursuant to article 19 of the Statute;
(iii) to consult with the President in relation to the assignment of judges pursuant to
article 14 of the Statute or in relation to a pardon or commutation of sentence
pursuant to article 28 of the Statute;
(iv) to adjudicate in pre-trial proceedings.

(i)

be eligible for election as, or to vote in the election of, the President of the Tribunal or the
Presiding Judge of a Trial Chamber pursuant to article 14 of the Statute;
have power:

1. The permanent judges of the International Tribunal shall elect a President from amongst their
number.

(b)

(a)

2. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall not:

(c)

(b)

(a)

1. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall:

Article 13 quater
Status of ad litem judges

2. During their term, ad litem judges will be appointed by the Secretary-General, upon request
of the President of the International Tribunal, to serve in the Trial Chambers for one or more trials,
for a cumulative period of up to, but not including, three years. When requesting the appointment
of any particular ad litem judge, the President of the International Tribunal shall bear in mind the
criteria set out in article 13 of the Statute regarding the composition of the Chambers and sections
of the Trial Chambers, the considerations set out in paragraphs 1 (b) and (c) above and the number
of votes the ad litem judge received in the General Assembly.

(e)

(d)

(c)

(b)

(a)

1. The ad litem judges of the International Tribunal shall be elected by the General Assembly
from a list submitted by the Security Council, in the following manner:

Article 13 ter
Election and appointment of ad litem judges

3. The permanent judges elected in accordance with this article shall be elected for a term of
four years. The terms and conditions of service shall be those of the judges of the International
Court of Justice. They shall be eligible for re-election.

2. In the event of a vacancy in the Chambers amongst the permanent judges elected or
appointed in accordance with this article, after consultation with the Presidents of the Security
Council and of the General Assembly, the Secretary-General shall appoint a person meeting the
qualifications of article 13 of the Statute, for the remainder of the term of office concerned.

(d)

(c)

(b)

(a)

1. Fourteen of the permanent judges of the International Tribunal shall be elected by the
General Assembly from a list submitted by the Security Council, in the following manner:

Article 13 bis
Election of permanent judges

The permanent and ad litem judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for appointment to
the highest judicial offices. In the overall composition of the Chambers and sections of the Trial
Chambers, due account shall be taken of the experience of the judges in criminal law, international
law, including international humanitarian law and human rights law.

Article 13
Qualifications of judges

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals
Chamber shall, for each appeal, be composed of five of its members.

2. Three permanent judges and a maximum at any one time of six ad litem judges shall be
members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned
may be divided into sections of three judges each, composed of both permanent and ad litem
judges. A section of a Trial Chamber shall have the same powers and responsibilities as a
Trial Chamber under the Statute and shall render judgement in accordance with the same
rules.

1. The Chambers shall be composed of sixteen permanent independent judges, no two of whom
may be nationals of the same State, and a maximum at any one time of nine ad litem
independent judges appointed in accordance with article 13 ter, paragraph 2, of the Statute,
no two of whom may be nationals of the same State.

Article 12
Composition of the Chambers
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7. The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst
their number, who shall oversee the work of the Trial Chamber as a whole.

6. A judge shall serve only in the Chamber to which he or she was assigned.

5. After consultation with the permanent judges of the International Tribunal, the President
shall assign such ad litem judges as may from time to time be appointed to serve in the
International Tribunal to the Trial Chambers.

4. Two of the permanent judges of the International Tribunal for Rwanda elected or appointed
in accordance with article 12 bis of the Statute of that Tribunal shall be assigned by the President
of that Tribunal, in consultation with the President of the International Tribunal, to be members of
the Appeals Chamber and permanent judges of the International Tribunal.

3. After consultation with the permanent judges of the International Tribunal, the President shall
assign four of the permanent judges elected or appointed in accordance with Article 13 bis of the
Statute to the Appeals Chamber and nine to the Trial Chambers.

2. The President of the International Tribunal shall be a member of the Appeals Chamber and
shall preside over its proceedings.

Article 12
Qualification and election of judges

three judges shall serve in each of the Trial Chambers;
seven judges shall be members of the Appeals Chamber. The Appeals Chamber shall, for
each appeal, be composed of five of its members.

The Secretary-General shall invite nominations for judges from States Members of the
United Nations and non-member States maintaining permanent observer missions at
United Nations Headquarters.
Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in paragraph 1 above, no
two of whom shall be of the same nationality and neither of whom shall be of the same
nationality as any judge who is a member of the Appeals Chamber and who was elected or
appointed a permanent judge of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (hereinafter referred to as “the International
Tribunal for the Former Yugoslavia”) in accordance with article 13 bis of the Statute of
that Tribunal.
The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-two and not more than thirty-three candidates, taking due account of the adequate
representation on the International Tribunal for Rwanda of the principal legal systems of
the world.
The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect eleven judges of
the International Tribunal for Rwanda. The candidates who receive an absolute majority of
the votes of the States Members of the United Nations and of the non-member States
maintaining permanent observer missions at United Nations Headquarters, shall be
declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered
elected.

26

3. After consultation with the judges of the International Tribunal for Rwanda, the President
shall assign two of the judges elected or appointed in accordance with Article 12 of the present
Statute to be members of the Appeals Chamber of the International Tribunal for the Former

2. The President of the International Tribunal for Rwanda shall be a member of one of its Trial
Chambers.

1. The judges of the International Tribunal for Rwanda shall elect a President.

Article 13
Officers and members of the Chambers

4. The judges elected in accordance with this article shall be elected for a term of four years.
The terms and conditions of service shall be those of the judges of the International Tribunal for
the Former Yugoslavia. They shall be eligible for re-election.

3. In the event of a vacancy in the Chambers amongst the judges elected or appointed in
accordance with this article, after consultation with the Presidents of the Security Council and of
the General Assembly, the Secretary-General shall appoint a person meeting the qualifications of
paragraph 1 above, for the remainder of the term of office concerned.

(d)

(c)

(b)

(a)

2. Eleven of the judges of the International Tribunal for Rwanda shall be elected by the General
Assembly from a list submitted by the Security Council, in the following manner:

1. The judges shall be persons of high moral character, impartiality and integrity who possess
the qualifications required in their respective countries for appointment to the highest judicial
offices. In the overall composition of the Chambers due account shall be taken of the experience of
the judges in criminal law, international law, including international humanitarian law and human
rights law.

(a)
(b)

The Chambers shall be composed of sixteen independent judges, no two of whom may be
nationals of the same State, who shall serve as follows:

Article 11
Composition of the Chambers

Annex II
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5. The judges of each Trial Chamber shall elect a Presiding Judge, who shall conduct all of the
proceedings of that Trial Chamber as a whole.

4. The members of the Appeals Chamber of the International Tribunal for the Former
Yugoslavia shall also serve as the members of the Appeals Chamber of the International Tribunal
for Rwanda.

Yugoslavia and eight to the Trial Chambers of the International Tribunal for Rwanda. A judge
shall serve only in the Chamber to which he or she was assigned.
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3. Decides to remain actively seized of the matter.

2. Decides also to amend article 11 of the Statute of the International Tribunal for Rwanda and to
replace that article with the provisions set out in annex II to this resolution;

1. Decides to amend article 12 of the Statute of the International Tribunal for the former Yugoslavia
and to replace that article with the provisions set out in annex I to this resolution;

Acting under Chapter VII of the Charter of the United Nations,

Considering that, for the purposes of membership of the Chambers of the International Tribunals, such
persons should be regarded as bearing solely the nationality of the State in which they ordinarily exercise
civil and political rights,

Being aware that at least one such person has already been elected a judge of one of the International
Tribunals,

Recognizing that persons who are nominated for, or who are elected or appointed as, judges of the
International Tribunal for the Former Yugoslavia or of the International Tribunal for Rwanda may bear the
nationalities of two or more States,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 955 (1994) of 8 November 1994, 1165 (1998)
of 30 April 1998, 1166 (1998) of 13 May 1998 and 1329 (2000) of 30 November 2000,

Adopted by the Security Council at its 4535th meeting,
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4. A person who for the purposes of membership of the Chambers of the International Tribunal
could be regarded as a national of more than one State shall be deemed to be a national of the State
in which that person ordinarily exercises civil and political rights.

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals Chamber
shall, for each appeal, be composed of five of its members.

2. Three permanent judges and a maximum at any one time of six ad litem judges shall be members of
each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may be divided into
sections of three judges each, composed of both permanent and ad litem judges. A section of a Trial
Chamber shall have the same powers and responsibilities as a Trial Chamber under the Statute and shall
render judgement in accordance with the same rules.

1. The Chambers shall be composed of sixteen permanent independent judges, no two of whom may be
nationals of the same State, and a maximum at any one time of nine ad litem independent judges
appointed in accordance with article 13 ter, paragraph 2, of the Statute, no two of whom may be nationals
of the same State.

Article 12
Composition of the Chambers

ANNEX I
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three judges shall serve in each of the Trial Chambers;
seven judges shall be members of the Appeals Chamber. The Appeals Chamber shall, for each
appeal, be composed of five of its members.
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2. A person who for the purposes of membership of the Chambers of the International Tribunal
for Rwanda could be regarded as a national of more than one State shall be deemed to be a national
of the State in which that person ordinarily exercises civil and political rights.

(a)
(b)

1. The Chambers shall be composed of sixteen independent judges, no two of whom may be nationals
of the same State, who shall serve as follows:

Article 11
Composition of the Chambers

ANNEX II
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Decides to remain actively seized of the matter.

3. Urges all States to cooperate fully with the International Tribunal for Rwanda and its
organs in accordance with their obligations under resolution 955 (1994) and the Statute of the
International Tribunal for Rwanda;

2. Requests the Secretary-General to make practical arrangements for the election as soon as
possible of eighteen ad litem judges in accordance with Article 12 ter of the Statute of the
International Tribunal for Rwanda and for the timely provision to the International Tribunal for
Rwanda of personnel and facilities, in particular, for the ad litem judges and related offices of the
Prosecutor, and further requests him to keep the Security Council closely informed of progress in
this regard;

1. Decides to establish a pool of ad litem judges in the International Tribunal for Rwanda,
and to this end decides to amend articles 11, 12 and 13 of the Statute of the International Tribunal
for Rwanda and to replace those articles with the provisions set out in annex I to this resolution
and decides also to amend articles 13 bis and 14 of the Statute of the International Tribunal for the
Former Yugoslavia and to replace those articles with the provisions set out in annex II to this
resolution;

Acting under Chapter VII of the Charter of the United Nations,

Convinced of the need to establish a pool of ad litem judges in the International Tribunal for
Rwanda in order to enable the International Tribunal for Rwanda to expedite the conclusion of its
work at the earliest possible date and determined to follow closely the progress of the operation of
the International Tribunal for Rwanda,

Having considered also the letter from the Secretary-General to the President of the Security
Council dated 4 March 2002 (S/2002/241) and the annexed letter from the President of the
International Tribunal for Rwanda addressed to the Secretary-General dated 6 February 2002,

Having considered the letter from the Secretary-General to the President of the Security
Council dated 14 September 2001 (S/2001/764) and the annexed letter from the President of the
International Tribunal for Rwanda addressed to the Secretary-General dated 9 July 2001,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 955 (1994) of 8 November 1994, 1165
(1998) of 30 April 1998, 1166 (1998) of 13 May 1998, 1329 (2000) of 30 November 2000 and
1411 (2002) of 17 May 2002,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 955 (1994) of 8 November 1994, 1165 (1998)
of 30 April 1998, 1166 (1998) of 13 May 1998 and 1329 (2000) of 30 November 2000,

Adopted by the Security Council at its 4601st meeting,
on 14 August 2002
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(a) The Secretary-General shall invite nominations for permanent judges of the International
Tribunal for Rwanda from States Members of the United Nations and non-member States
maintaining permanent observer missions at United Nations Headquarters;
(b) Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in article 12 of the
present Statute, no two of whom shall be of the same nationality and neither of whom
shall be of the same nationality as any judge who is a member of the Appeals Chamber
and who was elected or appointed a permanent judge of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the former Yugoslavia since 1991 (hereinafter referred
to as “the International Tribunal for the Former Yugoslavia”) in accordance with article 13
bis of the Statute of that Tribunal;
(c) The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-two and not more than thirty-three candidates, taking due account of the adequate
representation on the International Tribunal for Rwanda of the principal legal systems of
the world;
(d) The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect eleven
permanent judges of the International Tribunal for Rwanda. The candidates who receive
an absolute majority of the votes of the States Members of the United Nations and of the
non-member States maintaining permanent observer missions at United Nations
Headquarters, shall be declared elected. Should two candidates of the same nationality

1. Eleven of the permanent judges of the International Tribunal for Rwanda shall be elected by
the General Assembly from a list submitted by the Security Council, in the following manner:

Article 12 bis
Election of permanent judges

The permanent and ad litem judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for appointment to
the highest judicial offices. In the overall composition of the Chambers and sections of the Trial
Chambers, due account shall be taken of the experience of the judges in criminal law,
international law, including international humanitarian law and human rights law.

Article 12
Qualifications of judges

4. A person who for the purposes of membership of the Chambers of the International Tribunal
for Rwanda could be regarded as a national of more than one State shall be deemed to be a
national of the State in which that person ordinarily exercises civil and political rights.

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals
Chamber shall, for each appeal, be composed of five of its members.

2. Three permanent judges and a maximum at any one time of four ad litem judges shall be
members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may
be divided into sections of three judges each, composed of both permanent and ad litem judges. A
section of a Trial Chamber shall have the same powers and responsibilities as a Trial Chamber
under the present Statute and shall render judgement in accordance with the same rules.

1. The Chambers shall be composed of sixteen permanent independent judges, no two of whom
may be nationals of the same State, and a maximum at any one time of four ad litem independent
judges appointed in accordance with article 12 ter, paragraph 2, of the present Statute, no two of
whom may be nationals of the same State.

Article 11
Composition of the Chambers

Annex I
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2. During the period in which they are appointed to serve in the International Tribunal for
Rwanda, ad litem judges shall not:

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal for Rwanda;
(b) Enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the
International Tribunal for Rwanda;
(c) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal for Rwanda.

1. During the period in which they are appointed to serve in the International Tribunal for
Rwanda, ad litem judges shall:

Article 12 quater
Status of ad litem judges

2. During their term, ad litem judges will be appointed by the Secretary-General, upon request of
the President of the International Tribunal for Rwanda, to serve in the Trial Chambers for one or
more trials, for a cumulative period of up to, but not including, three years. When requesting the
appointment of any particular ad litem judge, the President of the International Tribunal for
Rwanda shall bear in mind the criteria set out in article 12 of the present Statute regarding the
composition of the Chambers and sections of the Trial Chambers, the considerations set out in
paragraphs 1 (b) and (c) above and the number of votes the ad litem judge received in the General
Assembly.

(a) The Secretary-General shall invite nominations for ad litem judges of the International
Tribunal for Rwanda from States Members of the United Nations and non-member States
maintaining permanent observer missions at United Nations Headquarters;
(b) Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to four candidates meeting the qualifications set out in article 12 of the
present Statute, taking into account the importance of a fair representation of female and
male candidates;
(c) The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
thirty-six candidates, taking due account of the adequate representation of the principal
legal systems of the world and bearing in mind the importance of equitable geographical
distribution;
(d) The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect the eighteen ad
litem judges of the International Tribunal for Rwanda. The candidates who receive an
absolute majority of the votes of the States Members of the United Nations and of the
non-member States maintaining permanent observer missions at United Nations
Headquarters shall be declared elected;
(e) The ad litem judges shall be elected for a term of four years. They shall not be eligible for
re-election.

1. The ad litem judges of the International Tribunal for Rwanda shall be elected by the General
Assembly from a list submitted by the Security Council, in the following manner:

Article 12 ter
Election and appointment of ad litem judges

3. The permanent judges elected in accordance with this article shall be elected for a term of four
years. The terms and conditions of service shall be those of the permanent judges of the
International Tribunal for the Former Yugoslavia. They shall be eligible for re-election.

2. In the event of a vacancy in the Chambers amongst the permanent judges elected or appointed
in accordance with this article, after consultation with the Presidents of the Security Council and
of the General Assembly, the Secretary-General shall appoint a person meeting the qualifications
of article 12 of the present Statute, for the remainder of the term of office concerned.

obtain the required majority vote, the one who received the higher number of votes shall
be considered elected.
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7. The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst their
number, who shall oversee the work of that Trial Chamber as a whole.

6. A judge shall serve only in the Chamber to which he or she was assigned.

5. After consultation with the permanent judges of the International Tribunal for Rwanda, the
President shall assign such ad litem judges as may from time to time be appointed to serve in the
International Tribunal for Rwanda to the Trial Chambers.

4. The members of the Appeals Chamber of the International Tribunal for the Former Yugoslavia
shall also serve as the members of the Appeals Chamber of the International Tribunal for Rwanda.

3. After consultation with the permanent judges of the International Tribunal for Rwanda, the
President shall assign two of the permanent judges elected or appointed in accordance with Article
12 bis of the present Statute to be members of the Appeals Chamber of the International Tribunal
for the Former Yugoslavia and eight to the Trial Chambers of the International Tribunal for
Rwanda.

2. The President of the International Tribunal for Rwanda shall be a member of one of its Trial
Chambers.

1. The permanent judges of the International Tribunal for Rwanda shall elect a President from
amongst their number.

Article 13
Officers and members of the Chambers

To adopt rules of procedure and evidence pursuant to article 14 of the present
Statute. They shall, however, be consulted before the adoption of those rules;
(ii) To review an indictment pursuant to Article 18 of the present Statute;
(iii) To consult with the President of the International Tribunal for Rwanda in relation to
the assignment of judges pursuant to article 13 of the present Statute or in relation to
a pardon or commutation of sentence pursuant to article 27 of the present Statute;
(iv) To adjudicate in pre-trial proceedings.

(i)

(a) Be eligible for election as, or to vote in the election of, the President of the International
Tribunal for Rwanda or the Presiding Judge of a Trial Chamber pursuant to article 13 of
the present Statute;
(b) Have power:
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4. Two of the permanent judges of the International Tribunal for Rwanda elected or appointed in
accordance with article 12 bis of the Statute of that Tribunal shall be assigned by the President of
that Tribunal, in consultation with the President of the International Tribunal, to be members of
the Appeals Chamber and permanent judges of the International Tribunal.

3. After consultation with the permanent judges of the International Tribunal, the President shall
assign four of the permanent judges elected or appointed in accordance with Article 13 bis of the
Statute to the Appeals Chamber and nine to the Trial Chambers.

2. The President of the International Tribunal shall be a member of the Appeals Chamber and
shall preside over its proceedings.

1. The permanent judges of the International Tribunal shall elect a President from amongst their
number.

Article 14
Officers and members of the Chambers

3. The permanent judges elected in accordance with this article shall be elected for a term of four
years. The terms and conditions of service shall be those of the judges of the International Court
of Justice. They shall be eligible for re-election.

2. In the event of a vacancy in the Chambers amongst the permanent judges elected or appointed
in accordance with this article, after consultation with the Presidents of the Security Council and
of the General Assembly, the Secretary-General shall appoint a person meeting the qualifications
of article 13 of the Statute, for the remainder of the term of office concerned.

(a) The Secretary-General shall invite nominations for judges of the International Tribunal
from States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters;
(b) Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to two candidates meeting the qualifications set out in article 13 of the
Statute, no two of whom shall be of the same nationality and neither of whom shall be of
the same nationality as any judge who is a member of the Appeals Chamber and who was
elected or appointed a permanent judge of the International Criminal Tribunal for the
Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan
Citizens Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States, between 1 January 1994 and 31 December 1994 (hereinafter
referred to as “The International Tribunal for Rwanda”) in accordance with article 12 bis
of the Statute of that Tribunal;
(c) The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
twenty-eight and not more than forty-two candidates, taking due account of the adequate
representation of the principal legal systems of the world;
(d) The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect fourteen
permanent judges of the International Tribunal. The candidates who receive an absolute
majority of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters, shall be
declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered
elected.

1. Fourteen of the permanent judges of the International Tribunal shall be elected by the General
Assembly from a list submitted by the Security Council, in the following manner:

Article 13 bis
Election of permanent judges

Annex II
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7. The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst their
number, who shall oversee the work of the Trial Chamber as a whole.

6. A judge shall serve only in the Chamber to which he or she was assigned.

5. After consultation with the permanent judges of the International Tribunal, the President shall
assign such ad litem judges as may from time to time be appointed to serve in the International
Tribunal to the Trial Chambers.
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2. Decides to remain seized of the matter.
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1. Decides to amend article 13 quater of the Statute of the International Tribunal for the
Former Yugoslavia and to replace that article with the provisions set out in the annex to this
resolution;

Acting under Chapter VII of the Charter of the United Nations,

Convinced of the advisability of enhancing the powers of ad litem judges in the International
Tribunal for the Former Yugoslavia so that, during the period of their appointment to a trial, they
might also adjudicate in pre-trial proceedings in other cases, should the need arise and should they
be in a position to do so,

Having considered also the letter from the Secretary-General to the President of the Security
Council dated 7 May 2003 (S/2003/530) and the annexed letter from the President of the
International Tribunal for the Former Yugoslavia addressed to the President of the Security
Council dated 1 May 2003,

Having considered the letter from the Secretary-General to the President of the Security
Council dated 18 March 2002 (S/2002/304) and the annexed letter from the President of the
International Tribunal for the Former Yugoslavia addressed to the Secretary-General dated 12
March 2002,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 1166 (1998) of 13 May 1998, 1329
(2000) of 30 November 2000, 1411 (2002) of 17 May 2002 and 1431 (2002) of 14 August 2002,

The Security Council,

UNITED
NATIONS
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To adopt rules of procedure and evidence pursuant to article 15 of the Statute. They
shall, however, be consulted before the adoption of those rules;
(ii) To review an indictment pursuant to article 19 of the Statute;
(iii) To consult with the President in relation to the assignment of judges pursuant to
article 14 of the Statute or in relation to a pardon or commutation of sentence
pursuant to article 28 of the Statute.

(i)

(a) Be eligible for election as, or to vote in the election of, the President of the Tribunal or the
Presiding Judge of a Trial Chamber pursuant to article 14 of the Statute;
(b) Have power:

2. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall not:

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
(b) Enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the
International Tribunal;
(c) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal;
(d) Enjoy the power to adjudicate in pre-trial proceedings in cases other than those that
they have been appointed to try.

1. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall:

Article 13 quater
Status of ad litem judges
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3. Decides to remain actively seized of the matter.

2. Decides further to the Secretary-General’s letter of 11 April 2005 (S/2005/236) to extend
the deadline for nominations of ad litem judges under the amended provision of the Statute
for a further 30 days from the date of the adoption of this resolution;

1. Decides to amend article 13 ter of the Statute of the International Tribunal for the Former
Yugoslavia and to replace that article with the provision set out in the annex to this
resolution;

Acting under Chapter VII of the Charter of the United Nations,

Noting that, should the cumulative period of service of an ad litem judge of the International
Tribunal for the Former Yugoslavia amount to three years or more, this will not result in any
change in their entitlements or benefits and, in particular, will not give rise to any additional
entitlements or benefits other than those that already exist and which will, in such an eventuality,
be extended pro-rata by virtue of the extension of service,

Considering that the 27 ad litem judges elected by the General Assembly at its 102nd plenary
meeting on 12 June 2001 whose term of office expires on 11 June 2005, should be eligible for reelection and wishing to amend the Statute for that purpose,

Noting that the number of candidates continues to fall short of the minimum number required
by the Statute of the Tribunal to be elected,

Having considered also the letter from the Secretary-General to the President of the Security
Council dated 11 April 2005 (S/2005/236) that suggested that the deadline for the nomination of
candidates for election as ad litem judges be further extended,

Noting that the Secretary-General had suggested that the deadline for nominations be extended
until 31 March 2005 and the President’s reply of 14 March 2005 (S/2005/159) indicating that the
Security Council had agreed to the extension of the deadline,

Having considered the letter from the Secretary-General to the President of the Security
Council dated 24 February 2005 (S/2005/127) transmitting the list of candidates for election as ad
litem judges of the International Tribunal for the Former Yugoslavia,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 1166 (1998) of 13 May 1998, 1329
(2000) of 30 November 2000, 1411 (2002) of 17 May 2002, 1431 (2002) of 14 August 2002, 1481
(2003) of 19 May 2003, 1503 (2003) of 28 August 2003 and 1534 (2004) of 26 March 2004,

The Security Council,

UNITED
NATIONS
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2. During any term, ad litem judges will be appointed by the Secretary-General, upon request of
the President of the International Tribunal, to serve in the Trial Chambers for one or more trials,
for a cumulative period of up to, but not including three years. When requesting the appointment
of any particular ad litem judge, the President of the International Tribunal shall bear in mind the
criteria set out in article 13 of the Statute regarding the composition of the Chambers and sections
of the Trial Chambers, the considerations set out in paragraph 1 (b) and (c) above and the number
of votes the ad litem judge received in the General Assembly.

(a) The Secretary-General shall invite nominations for ad litem judges of the International
Tribunal from States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters;
(b) Within sixty days of the date of the invitation of the Secretary-General, each State may
nominate up to four candidates meeting the qualifications set out in article 13 of the
Statute, taking into account the importance of a fair representation of female and male
candidates;
(c) The Secretary-General shall forward the nominations received to the Security Council.
From the nominations received the Security Council shall establish a list of not less than
fifty-four candidates, taking due account of the adequate representation of the principal
legal systems of the world and bearing in mind the importance of equitable distribution;
(d) The President of the Security Council shall transmit the list of candidates to the President
of the General Assembly. From that list the General Assembly shall elect the twenty-seven
ad litem judges of the International Tribunal. The candidates who receive an absolute
majority of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters shall be
declared elected;
(e) The ad litem judges shall be declared elected for a term of four years. They shall be
eligible for re-election.

1. The ad litem judges of the International Tribunal shall be elected by the General Assembly
from a list submitted by the Security Council in the following manner:

Article 13 ter
Election and appointment of ad litem judges
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1. Decides to amend article 12 and article 13 quater of the Statute of the International Tribunal
for the Former Yugoslavia and to replace those articles with the provisions set out in the
annex to this resolution;

Acting under Chapter VII of the Charter of the United Nations,

Convinced of the advisability of allowing the Secretary-General to appoint reserve judges to
specific trials at the International Tribunal for the Former Yugoslavia when so requested by the
President of the Tribunal,

Having considered the proposal made by the President of the International Tribunal for the
Former Yugoslavia that the Secretary-General at the request of the President appoint reserve
judges from among the ad litem judges elected in accordance with Article 13 ter, to be present at
each stage of a trial to which they have been appointed and to replace a judge if that judge is
unable to continue sitting,

Reaffirming its resolutions 827 (1993) of 25 May 1993, 1166 (1998) of 13 May 1998, 1329
(2000) of 30 November 2000, 1411 (2002) of 17 May 2002, 1431 (2002) of 14 August 2002, 1481
(2003) of 19 May 2003, 1503 (2003) of 28 August 2003, 1534 (2004) of 26 March 2004 and of
1597 (2005) of 20 April 2005,

The Security Council,

UNITED
NATIONS
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To adopt rules of procedure and evidence pursuant to article 15 of the Statute. They
shall, however, be consulted before the adoption of those rules;
(ii) To review an indictment pursuant to article 19 of the Statute;

(i)

(a) Be eligible for election as, or to vote in the election of, the President of the Tribunal or the
Presiding Judge of a Trial Chamber pursuant to article 14 of the Statute;
(b) Have power:

2. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall not:

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
(b) Enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the
International Tribunal;
(c) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal;
(d) Enjoy the power to adjudicate in pre-trial proceedings in cases other than those that they
have been appointed to try.

1. During the period in which they are appointed to serve in the International Tribunal, ad litem
judges shall:

Article 13 quater
Status of ad litem judges

6. Without prejudice to paragraph 2 above, in the event that exceptional circumstances require for a
permanent judge in a section of a Trial Chamber to be replaced resulting in a section solely comprised of
ad litem judges, that section may continue to hear the case, notwithstanding that its composition no longer
includes a permanent judge.

5. The Secretary-General may, at the request of the President of the International Tribunal
appoint, from among the ad litem judges elected in accordance with Article 13 ter, reserve judges
to be present at each stage of a trial to which they have been appointed and to replace a judge if
that judge is unable to continue sitting.

4. A person who for the purposes of membership of the Chambers of the International Tribunal
could be regarded as a national of more than one State shall be deemed to be a national of the State
in which that person ordinarily exercises civil and political rights.

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals
Chamber shall, for each appeal, be composed of five of its members.

2. Three permanent judges and a maximum at any one time of nine ad litem judges shall be
members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may
be divided into sections of three judges each, composed of both permanent and ad litem judges,
except in the circumstances specified in paragraph 5 below. A section of a Trial Chamber shall
have the same powers and responsibilities as a Trial Chamber under the Statute and shall render
judgement in accordance with the same rules.

1. The Chambers shall be composed of sixteen permanent independent judges, no two of whom
may be nationals of the same State, and a maximum at any one time of twelve ad litem
independent judges appointed in accordance with article 13 ter, paragraph 2, of the Statute, no two
of whom may be nationals of the same State.

Article 12
Composition of the Chambers
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4. In the event that a reserve judge replaces a judge who is unable to continue sitting, he or she
will, as of that time, benefit from the provisions of paragraph 1 above.

(a) Benefit from the same terms and conditions of service mutatis mutandis as the permanent
judges of the International Tribunal;
(b) Enjoy the privileges and immunities, exemptions and facilities of a judge of the
International Tribunal;
(c) Enjoy the power to adjudicate in pre-trial proceedings in cases other than those that they
have been appointed to and for that purpose to enjoy subject to paragraph 2 above, the same
powers as permanent judges.

3. Notwithstanding, paragraphs 1 and 2 above, an ad litem judge who is serving as a reserve judge
shall, during such time as he or she so serves:

(iii) To consult with the President in relation to the assignment of judges pursuant to article
14 of the Statute or in relation to a pardon or commutation of sentence pursuant to
article 28 of the Statute.
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Liu Daqun (China)
Theodor Meron (United States of America)
Fausto Pocar (Italy)
Mohamed Shahabuddeen (Guyana)

–
–
–
–
–
–
–
–
–
–

Carmel Agius (Malta)
Jean-Claude Antonetti (France)
Iain Bonomy (United Kingdom)
Christoph Flügge (Germany)
O-Gon Kwon (South Korea)
Bakone Justice Moloto (South Africa)
Alphons Orie (The Netherlands)
Kevin Parker (Australia)
Patrick Robinson (Jamaica)
Christine Van den Wyngaert (Belgium)
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2. Decides to extend the terms of office of the following permanent judges at the Tribunal
who are members of the Trial Chambers until 31 December 2009, or until the completion of the
cases to which they are assigned if sooner:

–
–
–
–

1. Decides to extend the terms of office of the following permanent judges at the Tribunal
who are members of the Appeals Chamber until 31 December 2010, or until the completion of the
cases before the Appeals Chamber if sooner:

Acting under Chapter VII of the Charter of the United Nations,

Expressing its expectation that the extension of the terms of office of the judges concerned will
enhance the effectiveness of trial proceedings and contribute towards the implementation of the
Completion Strategy,

Expressing its determination to support the efforts made by the Tribunal toward the completion
of its trial work at the earliest date,

Recalling in particular its resolutions 1503 (2003) of 28 August 2003 and 1534 (2004) of 26
March 2004, in which the Security Council calls on the Tribunal to take all possible measures to
complete investigations by the end of 2004, to complete all trial activities at first instance by the
end of 2008, and to complete all work in 2010,

Recalling its resolutions 1581 (2005) of 18 January 2005, 1597 (2005) of 20 April 2005, 1613
(2005) of 26 July 2005, 1629 (2005) of 30 September 2005, 1660 (2006) of 28 February 2006,
1668 (2006) of 10 April 2006, and 1800 (2008) of 20 February 2008,

Taking note of the letter to the President of the Council from the Secretary-General dated 24
September 2008, attaching two letters to him from the President of the International Tribunal for
the former Yugoslavia (“the Tribunal”) dated 5 June 2008 and 1 September 2008 (S/2008/621),

The Security Council,

UNITED
NATIONS
Ali Nawaz Chowhan (Pakistan)
Pedro David (Argentina)
Elizabeth Gwaunza (Zimbabwe)
Frederik Harhoff (Denmark)
Tsvetana Kamenova (Bulgaria)
Uldis Kinis (Latvia)
Flavia Lattanzi (Italy)
Antoine Kesia-Mbe Mindua (Democratic Republic of Congo)
Janet Nosworthy (Jamaica)
Michèle Picard (France)
Árpád Prandler (Hungary)
Kimberly Prost (Canada)
Ole Bjørn Støle (Norway)
Stefan Trechsel (Switzerland)

Melville Baird (Trinidad and Tobago)
Frans Bauduin (The Netherlands)
Burton Hall (The Bahamas)
Frank Höpfel (Austria)
Raimo Lahti (Finland)
Jawdat Naboty (Syrian Arab Republic)
Chioma Egondu Nwosu-Iheme (Nigeria)
Prisca Matimba Nyambe (Zambia)
Brynmor Pollard (Guyana)
Vonimbolana Rasoazanany (Madagascar)
Krister Thelin (Sweden)
Klaus Tolksdorf (Germany)
Tan Sri Dato Lamin Haji Mohd Yunus (Malaysia)

6.

Decides to remain seized of the matter.

48

5. Decides, without prejudice to the provisions of resolution 1800 (2008) of 20 February
2008, to amend article 12, paragraphs 1 and 2, of the Statute of the Tribunal and to replace those
paragraphs with the provisions set out in the annex to this resolution.

–
–
–
–
–
–
–
–
–
–
–
–
–

4. Decides to extend the term of office of the following ad litem judges, who are not
currently appointed to serve at the Tribunal, until 31 December 2009, or until the completion of
any cases to which they may be assigned if sooner:

–
–
–
–
–
–
–
–
–
–
–
–
–
–

3. Decides to extend the terms of office of the following ad litem judges, currently serving at
the Tribunal, until 31 December 2009, or until the completion of the cases to which they are
assigned if sooner:
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2. A maximum at any one time of three permanent judges and six ad litem judges shall be
members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may
be divided into sections of three judges each, composed of both permanent and ad litem judges,
except in the circumstances specified in paragraph 5 below. A section of a Trial Chamber shall
have the same powers and responsibilities as a Trial Chamber under the Statute and shall render
judgement in accordance with the same rules.

1. The Chambers shall be composed of a maximum of sixteen permanent independent judges, no
two of whom may be nationals of the same State, and a maximum at any one time of twelve ad
litem independent judges appointed in accordance with article 13 ter, paragraph 2, of the Statute,
no two of whom may be nationals of the same State.

Article 12
Composition of the Chambers

Annex
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Noting that the above-mentioned Completion Strategies in no way alter the obligation of
Rwanda and the countries of the former Yugoslavia to investigate those accused whose cases
would not be tried by the ICTR or ICTY and take appropriate action with respect to indictment and
prosecution, while bearing in mind the primacy of the ICTY and ICTR over national courts,

Urging the ICTR to formalize a detailed strategy, modelled on the ICTY Completion Strategy,
to transfer cases involving intermediate- and lower-rank accused to competent national
jurisdictions, as appropriate, including Rwanda, in order to allow the ICTR to achieve its objective
of completing investigations by the end of 2004, all trial activities at first instance by the end of
2008, and all of its work in 2010 (ICTR Completion Strategy),

Recalling and reaffirming in the strongest terms the statement of 23 July 2002 made by the
President of the Security Council (S/PRST/2002/21), which endorsed the ICTY’s strategy for
completing investigations by the end of 2004, all trial activities at first instance by the end of
2008, and all of its work in 2010 (ICTY Completion Strategy) (S/2002/678), by concentrating on
the prosecution and trial of the most senior leaders suspected of being most responsible for crimes
within the ICTY’s jurisdiction and transferring cases involving those who may not bear this level
of responsibility to competent national jurisdictions, as appropriate, as well as the strengthening of
the capacity of such jurisdictions,

Urging Member States to consider imposing measures against individuals and groups or
organizations assisting indictees at large to continue to evade justice, including measures designed
to restrict the travel and freeze the assets of such individuals, groups, or organizations,

Welcoming steps taken by States in the Balkans and the Great Lakes region of Africa to
improve cooperation and apprehend at-large persons indicted by the ICTY and ICTR, but noting
with concern that certain States are still not offering full cooperation,

Noting that an essential prerequisite to achieving the objectives of the ICTY and ICTR
Completion Strategies is full cooperation by all States, especially in apprehending all remaining
at-large persons indicted by the ICTY and the ICTR,

Commending the important work of the International Criminal Tribunal for the Former
Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) in contributing to
lasting peace and security in the former Yugoslavia and Rwanda and the progress made since their
inception,

Noting the letter from the Secretary-General to the President of the Security Council dated 28
July 2003 (S/2003/766),

Recalling its resolutions 827 (1993) of 25 May 1993, 955 (1994) of 8 November 1994, 978
(1995) of 27 February 1995, 1165 (1998) of 30 April 1998, 1166 (1998) of 13 May 1998, 1329
(2000) of 30 November 2000, 1411 (2002) of 17 May 2002, 1431 (2002) of 14 August 2002, and
1481 (2003) of 19 May 2003,

The Security Council,

UNITED
NATIONS
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10.Decides to remain actively seized of the matter.

9. Welcomes the intention expressed by the Secretary-General in his letter dated 28 July 2003,
to submit to the Security Council the name of Mrs. Carla Del Ponte as nominee for
Prosecutor for the ICTY;

8. Decides to amend Article 15 of the Statute of the International Tribunal for Rwanda and to
replace that Article with the provision set out in Annex I to this resolution, and requests the
Secretary-General to nominate a person to be the Prosecutor of the ICTR;

7. Calls on the ICTY and the ICTR to take all possible measures to complete investigations by
the end of 2004, to complete all trial activities at first instance by the end of 2008, and to
complete all work in 2010 (the Completion Strategies);

6. Requests the Presidents of the ICTY and the ICTR and their Prosecutors, in their annual
reports to the Council, to explain their plans to implement the ICTY and ICTR Completion
Strategies;

5. Calls on the donor community to support the work of the High Representative to Bosnia and
Herzegovina in creating a special chamber, within the State Court of Bosnia and
Herzegovina, to adjudicate allegations of serious violations of international humanitarian
law;

4. Calls on all States to cooperate with the International Criminal Police Organization (ICPOInterpol) in apprehending and transferring persons indicted by the ICTY and the ICTR;

3. Calls on all States, especially Rwanda, Kenya, the Democratic Republic of the Congo, and
the Republic of the Congo, to intensify cooperation with and render all necessary assistance
to the ICTR, including on investigations of the Rwandan Patriotic Army and efforts to bring
Felicien Kabuga and all other such indictees to the ICTR and calls on this and all other atlarge indictees of the ICTR to surrender to the ICTR;

2. Calls on all States, especially Serbia and Montenegro, Croatia, and Bosnia and
Herzegovina, and on the Republika Srpska within Bosnia and Herzegovina, to intensify
cooperation with and render all necessary assistance to the ICTY, particularly to bring
Radovan Karadzic and Ratko Mladic, as well as Ante Gotovina and all other indictees to the
ICTY and calls on these and all other at-large indictees of the ICTY to surrender to the
ICTY;

1. Calls on the international community to assist national jurisdictions, as part of the
completion strategy, in improving their capacity to prosecute cases transferred from the
ICTY and the ICTR and encourages the ICTY and ICTR Presidents, Prosecutors, and
Registrars to develop and improve their outreach programmes;

Acting under Chapter VII of the Charter of the United Nations,

Convinced that the ICTY and the ICTR can most efficiently and expeditiously meet their
respective responsibilities if each has its own Prosecutor,

Noting that an essential prerequisite to achieving the objectives of the ICTY Completion
Strategy is the expeditious establishment under the auspices of the High Representative and early
functioning of a special chamber within the State Court of Bosnia and Herzegovina (the “War
Crimes Chamber”) and the subsequent referral by the ICTY of cases of lower- or intermediaterank accused to the Chamber,

Noting that the strengthening of national judicial systems is crucially important to the rule of
law in general and to the implementation of the ICTY and ICTR Completion Strategies in
particular,
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6. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the
recommendation of the Prosecutor.

4. The Prosecutor shall be appointed by the Security Council on nomination by the SecretaryGeneral. He or she shall be of high moral character and possess the highest level of competence
and experience in the conduct of investigations and prosecutions of criminal cases. The Prosecutor
shall serve for a four-year term and be eligible for reappointment. The terms and conditions of
service of the Prosecutor shall be those of an Under-Secretary-General of the United Nations.

3. The Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff
as may be required.

2. The Prosecutor shall act independently as a separate organ of the International Tribunal for
Rwanda. He or she shall not seek or receive instructions from any government or from any other
source.

1. The Prosecutor shall be responsible for the investigation and prosecution of persons
responsible for serious violations of international humanitarian law committed in the territory of
Rwanda and Rwandan citizens responsible for such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994.

Article 15
The Prosecutor

Annex I
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Appoints Mrs. Carla Del Ponte as Prosecutor of the International Tribunal for the Former Yugoslavia
with effect from 15 September 2003 for a four-year term.

Having considered the nomination by the Secretary-General of Mrs. Carla Del Ponte as
Prosecutor of the International Tribunal for the Former Yugoslavia,

Having regard to Article 16(4) of the Statute of the International Tribunal for the Former
Yugoslavia,

Noting that by its resolution 1503 (2003) the Council welcomed the intention of the SecretaryGeneral to submit to the Council the name of Mrs. Carla Del Ponte as nominee for Prosecutor for
the International Tribunal for the Former Yugoslavia,

Noting that by that resolution the Council created a new position of Prosecutor for the
International Tribunal for Rwanda,

Recalling its resolution 1503 (2003) of 28 August 2003,

The Security Council,

UNITED
NATIONS
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2. Reaffirms the necessity of trial of persons indicted by the ICTR and reiterates its call on all
States, especially Rwanda, Kenya, the Democratic Republic of the Congo and the Republic
of the Congo to intensify cooperation with and render all necessary assistance to the ICTR,
including on investigations of the Rwandan Patriotic Army and efforts to bring Felicien

1. Reaffirms the necessity of trial of persons indicted by the ICTY and reiterates its call on all
States, especially Serbia and Montenegro, Croatia and Bosnia and Herzegovina, and on the
Republika Srpska within Bosnia and Herzegovina, to intensify cooperation with and render
all necessary assistance to the ICTY, particularly to bring Radovan Karadzic and Ratko
Mladic, as well as Ante Gotovina and all other indictees to the ICTY and calls on all at-large
indictees of the ICTY to surrender to the ICTY;

Acting under Chapter VII of the Charter of the United Nations,

Also noting with concern indications in the presentations made on 9 October, that it might not be
possible to implement the Completion Strategies set out in resolution 1503 (2003),

Noting with concern the problems highlighted in the presentations to the Security Council on 9
October 2003 in securing adequate regional cooperation,

Reiterating its support for the ICTY and ICTR Prosecutors in their continuing efforts to bring at
large indictees before the ICTY and the ICTR,

Commending the important work of both Tribunals in contributing to lasting peace and security
and national reconciliation and the progress made since their inception, commending them on
their efforts so far to give effect to the Completion Strategies and calling on them to ensure
effective and efficient use of their budgets, with accountability,

Welcoming the presentations made by the ICTY and ICTR Presidents and Prosecutors to the
Security Council on 9 October 2003,

Recalling that resolution 1503 (2003) called on the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) to take all
possible measures to complete investigations by the end of 2004, to complete all trial activities at
first instance by the end of 2008, and to complete all work in 2010 (the Completion Strategies),
and requested the Presidents and Prosecutors of the ICTY and ICTR, in their annual reports to the
Council, to explain their plans to implement the Completion Strategies,

Recalling and reaffirming in the strongest terms the statement of 23 July 2002 made by the
President of the Security Council (S/PRST/2002/21) endorsing the ICTY’s completion strategy
and its resolution 1503 (2003) of 28 August 2003,

Recalling its resolutions 827 (1993) of 25 May 1993, 955 (1994) of 8 November 1994, 978
(1995) of 27 February 1995, 1165 (1998) of 30 April 1998, 1166 (1998) of 13 May 1998, 1329
(2000) of 30 November 2000, 1411 (2002) of 17 May 2002, 1431 (2002) of 14 August 2002, and
1481 (2003) of 19 May 2003,

The Security Council,
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11. Decides to remain actively seized of the matter.

10.Welcomes in particular the efforts of the Office of the High Representative, ICTY, and the
donor community to create a war crimes chamber in Sarajevo; encourages all parties to
continue efforts to establish the chamber expeditiously; and encourages the donor community
to provide sufficient financial support to ensure the success of domestic prosecutions in
Bosnia and Herzegovina and in the region;

9. Recalls that the strengthening of competent national judicial systems is crucially important
to the rule of law in general and to the implementation of the ICTY and ICTR Completion
Strategies in particular;

8. Commends those States which have concluded agreements for the enforcement of sentences
of persons convicted by the ICTY or the ICTR or have otherwise accepted such convicted
persons to serve their sentences in their respective territories; encourages other States in a
position to do so to act likewise; and invites the ICTY and the ICTR to continue and
intensify their efforts to conclude further agreements for the enforcement of sentences or to
obtain the cooperation of other States in this regard;

7. Declares the Council’s determination to review the situation, and in the light of the
assessments received under the foregoing paragraph to ensure that the time frames set out in
the Completion Strategies and endorsed by resolution 1503 (2003) can be met;

6. Requests each Tribunal to provide to the Council, by 31 May 2004 and every six months
thereafter, assessments by its President and Prosecutor, setting out in detail the progress
made towards implementation of the Completion Strategy of the Tribunal, explaining what
measures have been taken to implement the Completion Strategy and what measures remain
to be taken, including the transfer of cases involving intermediate and lower rank accused to
competent national jurisdictions; and expresses the intention of the Council to meet with the
President and Prosecutor of each Tribunal to discuss these assessments;

5. Calls on each Tribunal, in reviewing and confirming any new indictments, to ensure that any
such indictments concentrate on the most senior leaders suspected of being most responsible
for crimes within the jurisdiction of the relevant Tribunal as set out in resolution 1503
(2003);

4. Calls on the ICTY and ICTR Prosecutors to review the case load of the ICTY and ICTR
respectively in particular with a view to determining which cases should be proceeded with
and which should be transferred to competent national jurisdictions, as well as the measures
which will need to be taken to meet the Completion Strategies referred to in resolution 1503
(2003) and urges them to carry out this review as soon as possible and to include a progress
report in the assessments to be provided to the Council under paragraph 6 of this resolution;

3. Emphasizes the importance of fully implementing the Completion Strategies, as set out in
paragraph 7 of resolution 1503 (2003), that calls on the ICTY and ICTR to take all possible
measures to complete investigations by the end of 2004, to complete all trial activities at first
instance by the end of 2008 and to complete all work in 2010, and urges each Tribunal to
plan and act accordingly;

Kabuga and all other such indictees to the ICTR and calls on all at-large indictees of the
ICTR to surrender to the ICTR;
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2. Takes note in this regard of the intention of the International Tribunal to finish the
Hadžihasanoviü case before the end of September 2005, the Haliloviü before the end of
October 2005, the Oriü and Limaj cases before the end of November 2005 and the Krajišnik
case before the end of April 2006.

(a) Judge Rasoazanany and Judge Swart, once replaced as ad litem judges of the
International Tribunal, finish the Hadžihasanoviü case, which they have begun before
expiry of their term of office;
(b) Judge Brydensholt and Judge Eser, once replaced as ad litem judges of the International
Tribunal, finish the Oriü case, which they have begun before expiry of their term of
office;
(c) Judge Thelin and Judge Van Den Wyngaert, once replaced as ad litem judges of the
International Tribunal, finish the Limaj case, which they have begun before expiry of
their term of office;
(d) Judge Canivell, once replaced as an ad litem judge of the International Tribunal, finishes
the Krajišnik case, which he has begun before expiry of his term of office;
(e) Judge Szénási, if appointed to serve in the International Tribunal for the trial of the
Haliloviü case, proceed, once replaced as an ad litem judge of the International
Tribunal, to finish that case, which he would have begun before expiry of his term of
office;
(f) Judge Hanoteau, if appointed to serve in the International Tribunal for the trial of the
Krajišnik case, proceed, once replaced as an ad litem judge of the International
Tribunal, to finish that case, which he would have begun before expiry of his term of
office;

1. Decides, in response to the request by the Secretary-General, that:

Expressing its expectation that the extension of the terms of office of the ad litem judges
concerned will enhance the effectiveness of trial proceedings and contribute towards ensuring
the implementation of the Completion Strategy,

Bearing in mind the statement made to the Security Council at its 5086th meeting on 23
November 2004 by the President of the International Criminal Tribunal for the Former
Yugoslavia (ICTY), in which he expressed the commitment by the International Tribunal to the
Completion Strategy,

Recalling its resolutions 1503 (2003) of 28 August 2003 and 1534 (2004) of 26 March 2004,

Taking note of the letter to the President of the Council from the Secretary-General dated 6
January 2005 (S/2005/9),

The Security Council,
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Mr. Tanvir Bashir Ansari (Pakistan)
Mr. Melville Baird (Trinidad and Tobago)
Mr. Frans Bauduin (The Netherlands)
Mr. Giancarlo Roberto Belleli (Italy)
Mr. Ishaq Usman Bello (Nigeria)
Mr. Ali Nawaz Chowhan (Pakistan)
Mr. Pedro David (Argentina)
Mr. Ahmad Farawati (Syrian Arab Republic)
Ms. Elizabeth Gwaunza (Zimbabwe)
Mr. Burton Hall (The Bahamas)
Mr. Frederik Harhoff (Denmark)
Mr. Frank Höpfel (Austria)
Ms. Tsvetana Kamenova (Bulgaria)
Mr. Muhammad Muzammal Khan (Pakistan)
Mr. Uldis Kinis (Latvia)
Mr. Raimo Lahti (Finland)
Ms. Flavia Lattanzi (Italy)
Mr. Antoine Mindua (Democratic Republic of the Congo)
Mr. Jawdat Naboty (Syrian Arab Republic)
Ms. Janet Nosworthy (Jamaica)
Ms. Chioma Egondu Nwosu-Iheme (Nigeria)
Ms. Prisca Matimba Nyambe (Zambia)
Ms. Michèle Picard (France)
Mr. Brynmor Pollard (Guyana)
Mr. Árpád Prandler (Hungary)
Ms. Kimberly Prost (Canada)
Mr. Sheikh Abdul Rashid (Pakistan)
Ms. Vonimbolana Rasoazanany (Madagascar)
Mr. Ole Bjørn Støle (Norway)
Mr. Krister Thelin (Sweden)
Mr. Klaus Tolksdorf (Germany)
Mr. Stefan Trechsel (Switzerland)
Mr. Abubakar Bashir Wali (Nigeria)
Mr. Tan Sri Dato Lamin Haji Mohd Yunus (Malaysia)

Forwards the following nominations to the General Assembly in accordance with Article 13
ter (1) (d) of the Statute of the International Tribunal:

Having considered the nominations for ad litem judges of the International Tribunal for the
Former Yugoslavia received by the Secretary-General,

Recalling its resolution 827 (1993) of 25 May 1993, 1166 (1998) of 13 May 1998, 1329 (2000)
of 30 November 2000, 1411 (2002) of 17 May 2002, 1431 (2002) of 14 August 2002, 1481
(2003) of 19 May 2003, 1503 (2003) of 28 August 2003, 1534 (2004) of 26 March 2004 and
1597 (2005) of 20 April 2005,

The Security Council,
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Decides that notwithstanding Article 12 of the Statute of the International Tribunal for the
Former Yugoslavia and notwithstanding that Judge Christine Van Den Wyngaert’s elected term
as a permanent judge of the Tribunal will in accordance with Article 13 bis of the Tribunal’s
Statute only begin on 17 November 2005, she be assigned as a permanent judge to the Mrk{i} et
al. case which is due to commence on 3 October 2005.

Taking note of the letter to the President of the Security Council from the Secretary-General
dated 14 September 2005 (S/2005/593),

The Security Council,
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67

Decides in response to the request by the Secretary-General to confirm that Judge Joaquín
Canivell can continue to sit in the Krajišnik case beyond April 2006 and see the case through to
its completion, notwithstanding the fact that the cumulative period of his service in the
International Criminal Tribunal for the Former Yugoslavia would then attain and exceed three
years,

Taking note of the letter to the President of the Security Council from the Secretary-General
dated 27 March 2006,

Recalling Security Council resolution 1581 (2005) of 18 January 2005,

The Security Council,
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Decides, notwithstanding the provisions of article 16 (4) of the Statute, to extend for a final period
the appointment of Ms. Carla Del Ponte as Prosecutor of the International Criminal Tribunal for the
former Yugoslavia with effect from 15 September 2007 until 31 December 2007.

Noting the intention of the Secretary-General to submit the name of his nominee for the position of
Prosecutor of the International Criminal Tribunal for the former Yugoslavia,

Having considered the request of the Secretary-General to extend the appointment of Ms. Del Ponte
from 15 September 2007 to 31 December 2007 (S/2007/538),

Noting the need to ensure a smooth transition between the departure of Ms. Carla Del Ponte and the
assumption of office of her successor,

Aware that the term of office for Ms. Carla Del Ponte as Prosecutor for the International Criminal
Tribunal for the former Yugoslavia expires on 14 September 2007,

Having regard to Article 16 (4) of the Statute of the International Criminal Tribunal for the former
Yugoslavia,

Recalling its resolution 1504 (2003) of 4 September 2003,

The Security Council,
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Decides to appoint Mr. Serge Brammertz as Prosecutor of the International Tribunal for the former
Yugoslavia with effect from 1 January 2008 for a four-year term, which is subject to an earlier termination
by the Security Council upon completion of the work of the International Tribunal.

Recalling also its resolution 1534 (2004) of 26 March 2004 which emphasized the importance of
fully implementing the International Tribunal’s completion strategy and urges the Tribunal to plan and act
accordingly,

Recalling that resolution 1503 (2003) of 28 August 2003 called upon the International Tribunal for
the former Yugoslavia to take all possible measures to complete all trial activities at first instance by the
end of 2008, and to complete all work in 2010 (ICTY completion strategy),

Having considered the nomination by the Secretary-General of Mr. Serge Brammertz for the
position of Prosecutor of the International Tribunal for the former Yugoslavia (S/2007/678),

Having regard to Article 16 (4) of the Statute of the International Tribunal for the former
Yugoslavia,

Recalling its resolution 1775 (2007) of 14 September 2007,

The Security Council,
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1. Decides, therefore, that the Secretary-General may appoint, within existing resources,
additional ad litem Judges upon request of the President of the International Tribunal in order to
conduct additional trials, notwithstanding the fact that the total number of ad litem Judges
appointed to the Chambers will from time to time temporarily exceed the maximum of twelve
provided for in article 12 (1) of the Statute of the International Tribunal, to a maximum of
sixteen at any one time, returning to a maximum of twelve by 31 December 2008;

Acting under Chapter VII of the Charter of the United Nations,

Convinced of the advisability of allowing the Secretary-General to appoint additional ad
litem Judges to the twelve ad litem Judges authorized by the Statute, as a temporary measure to
enable the International Tribunal to conduct additional trials as soon as possible in order to meet
completion strategy objectives,

Recalling that resolution 1503 (2003) of 28 August 2003 called upon the International
Tribunal to take all possible measures to complete all trial activities at first instance by the end
of 2008 and to complete all work in 2010 (the International Tribunal’s completion strategy), and
that resolution 1534 (2004) of 26 March 2004 emphasized the importance of fully implementing
the International Tribunal’s completion strategy,

Having considered the proposal made by the President of the International Tribunal for the
former Yugoslavia (the International Tribunal) that the Secretary-General be authorized, within
existing resources, to appoint additional ad litem Judges upon request of the President of the
International Tribunal notwithstanding that their number will from time to time temporarily
exceed the maximum of twelve provided under article 12 (1) of the Statute to a maximum of
sixteen at any one time, returning to a maximum of twelve by 31 December 2008, to enable the
International Tribunal to conduct additional trials once one or more of the permanent Judges of
the International Tribunal become available,

Taking note of the letters to the President of the Security Council from the Secretary-General
dated 31 December 2007, 22 January 2008 and 8 February 2008,

Recalling its resolutions 1581 (2005) of 18 January 2005, 1597 (2005) of 20 April 2005, 1613
(2005) of 26 July 2005, 1629 (2005) of 30 September 2005, 1660 (2006) of 28 February 2006
and 1668 (2006) of 10 April 2006,

The Security Council,
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95-14097 (E)

*

________________________

/...

Convinced that in the particular circumstances of Rwanda, the prosecution
of persons responsible for serious violations of international humanitarian law
would enable this aim to be achieved and would contribute to the process of
national reconciliation and to the restoration and maintenance of peace,

Determined to put an end to such crimes and to take effective measures to
bring to justice the persons who are responsible for them,

Determining that this situation continues to constitute a threat to
international peace and security,

Expressing once again its grave concern at the reports indicating that
genocide and other systematic, widespread and flagrant violations of
international humanitarian law have been committed in Rwanda,

Expressing appreciation for the work of the Commission of Experts
established pursuant to resolution 935 (1994), in particular its preliminary
report on violations of international humanitarian law in Rwanda transmitted by
the Secretary-General’s letter of 1 October 1994 (S/1994/1125),

Having considered the reports of the Secretary-General pursuant to
paragraph 3 of resolution 935 (1994) of 1 July 1994 (S/1994/879 and S/1994/906),
and having taken note of the reports of the Special Rapporteur for Rwanda of the
United Nations Commission on Human Rights (S/1994/1157, annex I and annex II),

Reaffirming all its previous resolutions on the situation in Rwanda,

The Security Council,
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6.
Decides that the seat of the International Tribunal shall be
determined by the Council having regard to considerations of justice and
fairness as well as administrative efficiency, including access to witnesses,
and economy, and subject to the conclusion of appropriate arrangements between

5.
Requests the Secretary-General to implement this resolution urgently
and in particular to make practical arrangements for the effective functioning
of the International Tribunal, including recommendations to the Council as to
possible locations for the seat of the International Tribunal at the earliest
time and to report periodically to the Council;

4.
Urges States and intergovernmental and non-governmental organizations
to contribute funds, equipment and services to the International Tribunal,
including the offer of expert personnel;

3.
Considers that the Government of Rwanda should be notified prior to
the taking of decisions under articles 26 and 27 of the Statute;

2.
Decides that all States shall cooperate fully with the International
Tribunal and its organs in accordance with the present resolution and the
Statute of the International Tribunal and that consequently all States shall
take any measures necessary under their domestic law to implement the provisions
of the present resolution and the Statute, including the obligation of States to
comply with requests for assistance or orders issued by a Trial Chamber under
Article 28 of the Statute, and requests States to keep the Secretary-General
informed of such measures;

1.
Decides hereby, having received the request of the Government of
Rwanda (S/1994/1115), to establish an international tribunal for the sole
purpose of prosecuting persons responsible for genocide and other serious
violations of international humanitarian law committed in the territory of
Rwanda and Rwandan citizens responsible for genocide and other such violations
committed in the territory of neighbouring States, between 1 January 1994 and
31 December 1994 and to this end to adopt the Statute of the International
Criminal Tribunal for Rwanda annexed hereto;

Acting under Chapter VII of the Charter of the United Nations,

Considering that the Commission of Experts established pursuant to
resolution 935 (1994) should continue on an urgent basis the collection of
information relating to evidence of grave violations of international
humanitarian law committed in the territory of Rwanda and should submit its
final report to the Secretary-General by 30 November 1994,

Stressing also the need for international cooperation to strengthen the
courts and judicial system of Rwanda, having regard in particular to the
necessity for those courts to deal with large numbers of suspects,

Believing that the establishment of an international tribunal for the
prosecution of persons responsible for genocide and the other above-mentioned
violations of international humanitarian law will contribute to ensuring that
such violations are halted and effectively redressed,

S/RES/955 (1994)
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Statute of the International Tribunal for Rwanda

Annex

Decides to remain actively seized of the matter.

Causing serious bodily or mental harm to members of the group;

(b)

The following acts shall be punishable:

3.

Attempt to commit genocide;
Complicity in genocide.

(d)
(e)

Rape;
Persecutions on political, racial and religious grounds;
Other inhumane acts.

(g)
(h)
(i)

/...

2.
Genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group,
as such:

Torture;

(f)

1.
The International Tribunal for Rwanda shall have the power to
prosecute persons committing genocide as defined in paragraph 2 of this article
or of committing any of the other acts enumerated in paragraph 3 of this
article.

Imprisonment;

(e)

Genocide

Enslavement;

(c)

Deportation;

Extermination;

(b)

(d)

Murder;

(a)

The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for the following crimes when committed as part of a
widespread or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds:

Crimes against humanity

Article 3

Direct and public incitement to commit genocide;

Conspiracy to commit genocide;

(c)

(b)

Genocide;

Forcibly transferring children of the group to another group.

(e)

(a)

Imposing measures intended to prevent births within the group;

(d)

/...

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

Killing members of the group;

(a)

S/RES/955 (1994)
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Article 2

The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for serious violations of international humanitarian law
committed in the territory of Rwanda and Rwandan citizens responsible for such
violations committed in the territory of neighbouring States, between
1 January 1994 and 31 December 1994, in accordance with the provisions of the
present Statute.

Competence of the International Tribunal for Rwanda

Article 1

Having been established by the Security Council acting under Chapter VII of
the Charter of the United Nations, the International Criminal Tribunal for the
Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan
citizens responsible for genocide and other such violations committed in the
territory of neighbouring States, between 1 January 1994 and 31 December 1994
(hereinafter referred to as "the International Tribunal for Rwanda") shall
function in accordance with the provisions of the present Statute.

8.

7.
Decides to consider increasing the number of judges and Trial Chambers
of the International Tribunal if it becomes necessary;

the United Nations and the State of the seat, acceptable to the Council, having
regard to the fact that the International Tribunal may meet away from its seat
when it considers it necessary for the efficient exercise of its functions; and
decides that an office will be established and proceedings will be conducted in
Rwanda, where feasible and appropriate, subject to the conclusion of similar
appropriate arrangements;
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Violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II

Article 4

S/RES/955 (1994)
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Taking of hostages;

Acts of terrorism;

(c)

(d)

Pillage;

Personal jurisdiction

Article 5

Threats to commit any of the foregoing acts.

/...

1.
A person who planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime referred
to in articles 2 to 4 of the present Statute, shall be individually responsible
for the crime.

Individual criminal responsibility

Article 6

The International Tribunal for Rwanda shall have jurisdiction over natural
persons pursuant to the provisions of the present Statute.

(h)

(g) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized
peoples;

(f)

(e) Outrages upon personal dignity, in particular humiliating and
degrading treatment, rape, enforced prostitution and any form of indecent
assault;

Collective punishments;

(b)

(a) Violence to life, health and physical or mental well-being of persons,
in particular murder as well as cruel treatment such as torture, mutilation or
any form of corporal punishment;

The International Tribunal for Rwanda shall have the power to prosecute
persons committing or ordering to be committed serious violations of
Article 3 common to the Geneva Conventions of 12 August 1949 for the Protection
of War Victims, and of Additional Protocol II thereto of 8 June 1977. These
violations shall include, but shall not be limited to:

144

/...

2.
The International Tribunal for Rwanda shall have primacy over the
national courts of all States. At any stage of the procedure, the International
Tribunal for Rwanda may formally request national courts to defer to its
competence in accordance with the present Statute and the Rules of Procedure and
Evidence of the International Tribunal for Rwanda.

1.
The International Tribunal for Rwanda and national courts shall have
concurrent jurisdiction to prosecute persons for serious violations of
international humanitarian law committed in the territory of Rwanda and Rwandan
citizens for such violations committed in the territory of neighbouring States,
between 1 January 1994 and 31 December 1994.

Concurrent jurisdiction

Article 8

The territorial jurisdiction of the International Tribunal for Rwanda shall
extend to the territory of Rwanda including its land surface and airspace as
well as to the territory of neighbouring States in respect of serious violations
of international humanitarian law committed by Rwandan citizens. The temporal
jurisdiction of the International Tribunal for Rwanda shall extend to a period
beginning on 1 January 1994 and ending on 31 December 1994.

Territorial and temporal jurisdiction

Article 7

4.
The fact that an accused person acted pursuant to an order of a
Government or of a superior shall not relieve him or her of criminal
responsibility, but may be considered in mitigation of punishment if the
International Tribunal for Rwanda determines that justice so requires.

3.
The fact that any of the acts referred to in articles 2 to 4 of the
present Statute was committed by a subordinate does not relieve his or her
superior of criminal responsibility if he or she knew or had reason to know that
the subordinate was about to commit such acts or had done so and the superior
failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof.

2.
The official position of any accused person, whether as Head of State
or Government or as a responsible Government official, shall not relieve such
person of criminal responsibility nor mitigate punishment.

S/RES/955 (1994)
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1.
The judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries
for appointment to the highest judicial offices. In the overall composition of
the Chambers due account shall be taken of the experience of the judges in
criminal law, international law, including international humanitarian law and
human rights law.

1.
No person shall be tried before a national court for acts constituting
serious violations of international humanitarian law under the present Statute,
for which he or she has already been tried by the International Tribunal for
Rwanda.

The Prosecutor; and

A Registry.

(b)

(c)

Three judges shall serve in each of the Trial Chambers;

Five judges shall serve in the Appeals Chamber.

(a)

(b)

/...

The Chambers shall be composed of eleven independent judges, no two of whom
may be nationals of the same State, who shall serve as follows:

Composition of the Chambers

Article 11

The Chambers, comprising two Trial Chambers and an Appeals Chamber;

(a)

The International Tribunal for Rwanda shall consist of the following
organs:

Organization of the International Tribunal for Rwanda

Article 10

3.
In considering the penalty to be imposed on a person convicted of a
crime under the present Statute, the International Tribunal for Rwanda shall
take into account the extent to which any penalty imposed by a national court on
the same person for the same act has already been served.

(b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or
the case was not diligently prosecuted.

(a) The act for which he or she was tried was characterized as an ordinary
crime; or

Secretaryqualifications
nationality
on the Appeals

/...

4.
In the event of a vacancy in the Trial Chambers, after consultation
with the Presidents of the Security Council and of the General Assembly, the
Secretary-General shall appoint a person meeting the qualifications of
paragraph 1 above, for the remainder of the term of office concerned.

(d) The President of the Security Council shall transmit the list of
candidates to the President of the General Assembly. From that list the General
Assembly shall elect the six judges of the Trial Chambers. The candidates who
receive an absolute majority of the votes of the States Members of the United
Nations and of the non-Member States maintaining permanent observer missions at
United Nations Headquarters, shall be declared elected. Should two candidates
of the same nationality obtain the required majority vote, the one who received
the higher number of votes shall be considered elected.

(c) The Secretary-General shall forward the nominations received to the
Security Council. From the nominations received the Security Council shall
establish a list of not less than twelve and not more than eighteen candidates,
taking due account of adequate representation on the International Tribunal for
Rwanda of the principal legal systems of the world;

(b) Within thirty days of the date of the invitation of the
General, each State may nominate up to two candidates meeting the
set out in paragraph 1 above, no two of whom shall be of the same
and neither of whom shall be of the same nationality as any judge
Chamber;

(a) The Secretary-General shall invite nominations for judges of the Trial
Chambers from States Members of the United Nations and non-member States
maintaining permanent observer missions at United Nations Headquarters;

3.
The judges of the Trial Chambers of the International Tribunal for
Rwanda shall be elected by the General Assembly from a list submitted by the
Security Council, in the following manner:

2.
The members of the Appeals Chamber of the International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(hereinafter referred to as "the International Tribunal for the Former
Yugoslavia") shall also serve as the members of the Appeals Chamber of the
International Tribunal for Rwanda.

Qualification and election of judges

2.
A person who has been tried by a national court for acts constituting
serious violations of international humanitarian law may be subsequently tried
by the International Tribunal for Rwanda only if:

Article 12
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3.
The Prosecutor of the International Tribunal for the Former Yugoslavia
shall also serve as the Prosecutor of the International Tribunal for Rwanda. He
or she shall have additional staff, including an additional Deputy Prosecutor,
to assist with prosecutions before the International Tribunal for Rwanda. Such

2.
The Prosecutor shall act independently as a separate organ of the
International Tribunal for Rwanda. He or she shall not seek or receive
instructions from any Government or from any other source.

1.
The Prosecutor shall be responsible for the investigation and
prosecution of persons responsible for serious violations of international
humanitarian law committed in the territory of Rwanda and Rwandan citizens
responsible for such violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 December 1994.

The Prosecutor

Article 15

The judges of the International Tribunal for Rwanda shall adopt, for the
purpose of proceedings before the International Tribunal for Rwanda, the rules
of procedure and evidence for the conduct of the pre-trial phase of the
proceedings, trials and appeals, the admission of evidence, the protection of
victims and witnesses and other appropriate matters of the International
Tribunal for the Former Yugoslavia with such changes as they deem necessary.

Rules of procedure and evidence

Article 14

3.
The judges of each Trial Chamber shall elect a Presiding Judge, who
shall conduct all of the proceedings of that Trial Chamber as a whole.

2.
After consultation with the judges of the International Tribunal for
Rwanda, the President shall assign the judges to the Trial Chambers. A judge
shall serve only in the Chamber to which he or she was assigned.

1.
The judges of the International Tribunal for Rwanda shall elect a
President.

Officers and members of the Chambers

Article 13

5.
The judges of the Trial Chambers shall be elected for a term of four
years. The terms and conditions of service shall be those of the judges of the
International Tribunal for the Former Yugoslavia. They shall be eligible for
re-election.

S/RES/955 (1994)
Page 9

/...

4.
Upon a determination that a prima facie case exists, the Prosecutor
shall prepare an indictment containing a concise statement of the facts and the
crime or crimes with which the accused is charged under the Statute. The
indictment shall be transmitted to a judge of the Trial Chamber.

3.
If questioned, the suspect shall be entitled to be assisted by counsel
of his or her own choice, including the right to have legal assistance assigned
to the suspect without payment by him or her in any such case if he or she does
not have sufficient means to pay for it, as well as to necessary translation
into and from a language he or she speaks and understands.

2.
The Prosecutor shall have the power to question suspects, victims and
witnesses, to collect evidence and to conduct on-site investigations. In
carrying out these tasks, the Prosecutor may, as appropriate, seek the
assistance of the State authorities concerned.

1.
The Prosecutor shall initiate investigations ex-officio or on the
basis of information obtained from any source, particularly from Governments,
United Nations organs, intergovernmental and non-governmental organizations.
The Prosecutor shall assess the information received or obtained and decide
whether there is sufficient basis to proceed.

Investigation and preparation of indictment

Article 17

4.
The staff of the Registry shall be appointed by the Secretary-General
on the recommendation of the Registrar.

3.
The Registrar shall be appointed by the Secretary-General after
consultation with the President of the International Tribunal for Rwanda. He or
she shall serve for a four-year term and be eligible for reappointment. The
terms and conditions of service of the Registrar shall be those of an Assistant
Secretary-General of the United Nations.

2.
The Registry shall consist of a Registrar and such other staff as may
be required.

1.
The Registry shall be responsible for the administration and servicing
of the International Tribunal for Rwanda.

The Registry

Article 16

staff shall be appointed by the Secretary-General on the recommendation of the
Prosecutor.
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Review of the indictment

Article 18
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1.
The Trial Chambers shall ensure that a trial is fair and expeditious
and that proceedings are conducted in accordance with the rules of procedure and
evidence, with full respect for the rights of the accused and due regard for the
protection of victims and witnesses.

Commencement and conduct of trial proceedings

Article 19

2.
Upon confirmation of an indictment, the judge may, at the request of
the Prosecutor, issue such orders and warrants for the arrest, detention,
surrender or transfer of persons, and any other orders as may be required for
the conduct of the trial.

1.
The judge of the Trial Chamber to whom the indictment has been
transmitted shall review it. If satisfied that a prima facie case has been
established by the Prosecutor, he or she shall confirm the indictment. If not
so satisfied, the indictment shall be dismissed.

All persons shall be equal before the International Tribunal for

/...

3.
The accused shall be presumed innocent until proved guilty according
to the provisions of the present Statute.

2.
In the determination of charges against him or her, the accused shall
be entitled to a fair and public hearing, subject to article 21 of the Statute.

1.
Rwanda.

Rights of the accused

Article 20

4.
The hearings shall be public unless the Trial Chamber decides to close
the proceedings in accordance with its rules of procedure and evidence.

3.
The Trial Chamber shall read the indictment, satisfy itself that the
rights of the accused are respected, confirm that the accused understands the
indictment, and instruct the accused to enter a plea. The Trial Chamber shall
then set the date for trial.

2.
A person against whom an indictment has been confirmed shall, pursuant
to an order or an arrest warrant of the International Tribunal for Rwanda, be
taken into custody, immediately informed of the charges against him or her and
transferred to the International Tribunal for Rwanda.
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To be tried without undue delay;
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2.
The judgement shall be rendered by a majority of the judges of the
Trial Chamber, and shall be delivered by the Trial Chamber in public. It shall
be accompanied by a reasoned opinion in writing, to which separate or dissenting
opinions may be appended.

1.
The Trial Chambers shall pronounce judgements and impose sentences and
penalties on persons convicted of serious violations of international
humanitarian law.

Judgement

Article 22

The International Tribunal for Rwanda shall provide in its rules of
procedure and evidence for the protection of victims and witnesses. Such
protection measures shall include, but shall not be limited to, the conduct of
in camera proceedings and the protection of the victim’s identity.

Protection of victims and witnesses

Article 21

(g) Not to be compelled to testify against himself or herself or to
confess guilt.

(f) To have the free assistance of an interpreter if he or she cannot
understand or speak the language used in the International Tribunal for Rwanda;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under
the same conditions as witnesses against him or her;

(d) To be tried in his or her presence, and to defend himself or herself
in person or through legal assistance of his or her own choosing; to be
informed, if he or she does not have legal assistance, of this right; and to
have legal assistance assigned to him or her, in any case where the interests of
justice so require, and without payment by him or her in any such case if he or
she does not have sufficient means to pay for it;

(c)

(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;

(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

4.
In the determination of any charge against the accused pursuant to the
present Statute, the accused shall be entitled to the following minimum
guarantees, in full equality:
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Penalties

Article 23
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An error of fact which has occasioned a miscarriage of justice.

(b)

/...

Imprisonment shall be served in Rwanda or any of the States on a list of
States which have indicated to the Security Council their willingness to accept
convicted persons, as designated by the International Tribunal for Rwanda. Such

Enforcement of sentences

Article 26

Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or
the Prosecutor may submit to the International Tribunal for Rwanda an
application for review of the judgement.

Review proceedings

Article 25

2.
The Appeals Chamber may affirm, reverse or revise the decisions taken
by the Trial Chambers.

An error on a question of law invalidating the decision; or

(a)

1.
The Appeals Chamber shall hear appeals from persons convicted by the
Trial Chambers or from the Prosecutor on the following grounds:

Appellate proceedings

Article 24

3.
In addition to imprisonment, the Trial Chambers may order the return
of any property and proceeds acquired by criminal conduct, including by means of
duress, to their rightful owners.

2.
In imposing the sentences, the Trial Chambers should take into account
such factors as the gravity of the offence and the individual circumstances of
the convicted person.

1.
The penalty imposed by the Trial Chamber shall be limited to
imprisonment. In determining the terms of imprisonment, the Trial Chambers
shall have recourse to the general practice regarding prison sentences in the
courts of Rwanda.
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1.
The Convention on the Privileges and Immunities of the United Nations
of 13 February 1946 shall apply to the International Tribunal for Rwanda, the
judges, the Prosecutor and his or her staff, and the Registrar and his or her
staff.

The status, privileges and immunities of the
International Tribunal for Rwanda

Article 29

(e) The surrender or the transfer of the accused to the International
Tribunal for Rwanda.

The arrest or detention of persons;

The service of documents;

(c)
(d)

The taking of testimony and the production of evidence;

The identification and location of persons;

(b)

(a)

2.
States shall comply without undue delay with any request for
assistance or an order issued by a Trial Chamber, including, but not limited to:

1.
States shall cooperate with the International Tribunal for Rwanda in
the investigation and prosecution of persons accused of committing serious
violations of international humanitarian law.

Cooperation and judicial assistance

Article 28

If, pursuant to the applicable law of the State in which the convicted
person is imprisoned, he or she is eligible for pardon or commutation of
sentence, the State concerned shall notify the International Tribunal for Rwanda
accordingly. There shall only be pardon or commutation of sentence if the
President of the International Tribunal for Rwanda, in consultation with the
judges, so decides on the basis of the interests of justice and the general
principles of law.

Pardon or commutation of sentences

Article 27

imprisonment shall be in accordance with the applicable law of the State
concerned, subject to the supervision of the International Tribunal for Rwanda.
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The President of the International Tribunal for Rwanda shall submit an
annual report of the International Tribunal for Rwanda to the Security Council
and to the General Assembly.

Annual report

Article 32

The working languages of the International Tribunal shall be English and
French.

Working languages

Article 31

The expenses of the International Tribunal for Rwanda shall be expenses of
the Organization in accordance with Article 17 of the Charter of the United
Nations.

Expenses of the International Tribunal for Rwanda

Article 30

4.
Other persons, including the accused, required at the seat or meeting
place of the International Tribunal for Rwanda shall be accorded such treatment
as is necessary for the proper functioning of the International Tribunal for
Rwanda.

3.
The staff of the Prosecutor and of the Registrar shall enjoy the
privileges and immunities accorded to officials of the United Nations under
articles V and VII of the Convention referred to in paragraph 1 of this article.

2.
The judges, the Prosecutor and the Registrar shall enjoy the
privileges and immunities, exemptions and facilities accorded to diplomatic
envoys, in accordance with international law.
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United Nations Security Council resolution 1966 (2010) of
22 December 2010

Emphasizing that, in view of the substantially reduced nature of the residual
functions, the international residual mechanism should be a small, temporary and
efficient structure, whose functions and size will diminish over time, with a small
number of staff commensurate with its reduced functions,

Recalling the statement of the President of the Security Council of
19 December 2008 (S/PRST/2008/47), and reaffirming the need to establish an ad hoc
mechanism to carry out a number of essential functions of the Tribunals, including the
trial of fugitives who are among the most senior leaders suspected of being most
responsible for crimes, after the closure of the Tribunals,

Reaffirming its determination to combat impunity for those responsible for
serious violations of international humanitarian law and the necessity that all
persons indicted by the ICTY and ICTR are brought to justice,

Recalling that the Tribunals were established in the particular circumstances of
the former Yugoslavia and Rwanda as ad hoc measures contributing to the
restoration and maintenance of peace,

Acknowledging the considerable contribution the Tribunals have made to
international criminal justice and accountability for serious international crimes, and
the re-establishment of the rule of law in the countries of the former Yugoslavia and
in Rwanda,

Recalling in particular Security Council resolutions 1503 (2003) of 28 August
2003 and 1534 (2004) of 26 March 2004, which called on the Tribunals to take all
possible measures to complete investigations by the end of 2004, to complete all
trial activities at first instance by the end of 2008, and to complete all work in 2010
(“completion strategy”), and noting that those envisaged dates have not been met,

Recalling Security Council resolution 827 (1993) of 25 May 1993, which
established the International Tribunal for the former Yugoslavia (“ICTY”), and
resolution 955 (1994) of 8 November 1994, which established the International
Criminal Tribunal for Rwanda (“ICTR”), and all subsequent relevant resolutions,

The Security Council,

S/RES/1966 (2010)
Distr.: General
22 December 2010

Adopted by the Security Council at its 6463rd meeting, on
22 December 2010

Resolution 1966 (2010)

Security Council

United Nations

*1070608*

10-70608 (E)
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2

Decides that all States shall cooperate fully with the Mechanism in
9.
accordance with the present resolution and the Statute of the Mechanism and that
consequently all States shall take any measures necessary under their domestic law
to implement the provisions of the present resolution and the Statute of the

Recalls the obligation of States to cooperate with the Tribunals, and in
8.
particular to comply without undue delay with requests for assistance in the
location, arrest, detention, surrender and transfer of accused persons;

Decides that the determination of the seats of the branches of the
7.
Mechanism is subject to the conclusion of appropriate arrangements between the
United Nations and the host countries of the branches of the Mechanism acceptable
to the Security Council;

Decides that the Rules of Procedure and Evidence of the Mechanism and
6.
any amendments thereto shall take effect upon adoption by the judges of the
Mechanism unless the Security Council decides otherwise;

5.
Requests the Secretary-General to submit at the earliest possible date, but
no later than 30 June 2011, draft Rules of Procedure and Evidence of the
Mechanism, which shall be based on the Tribunals’ Rules of Procedure and
Evidence subject to the provisions of this resolution and the Statute of the
Mechanism, for consideration and adoption by the judges of the Mechanism;

Decides that, as of the commencement date of each branch referred to in
4.
paragraph 1, the Mechanism shall continue the jurisdiction, rights and obligations
and essential functions of the ICTY and the ICTR, respectively, subject to the
provisions of this resolution and the Statute of the Mechanism, and all contracts and
international agreements concluded by the United Nations in relation to the ICTY
and the ICTR, and still in force as of the relevant commencement date, shall
continue in force mutatis mutandis in relation to the Mechanism;

Requests the ICTY and the ICTR to take all possible measures to
3.
expeditiously complete all their remaining work as provided by this resolution no
later than 31 December 2014, to prepare their closure and to ensure a smooth
transition to the Mechanism, including through advance teams in each of the
Tribunals;

2.
Decides that the provisions of this resolution and the Statutes of the
Mechanism and of the ICTY and ICTR shall be subject to the transitional
arrangements set out in Annex 2 to this resolution;

1.
Decides to establish the International Residual Mechanism for Criminal
Tribunals (“the Mechanism”) with two branches, which shall commence functioning
on 1 July 2012 (branch for the ICTR) and 1 July 2013 (branch for the ICTY),
respectively (“commencement dates”), and to this end decides to adopt the Statute
of the Mechanism in Annex 1 to this resolution;

Acting under Chapter VII of the Charter of the United Nations,

Welcoming the Report of the Secretary-General (S/2009/258) on the
administrative and budgetary aspects of the options for possible locations for the
archives of the International Tribunal for the former Yugoslavia and the
International Criminal Tribunal for Rwanda and the seat of the residual
mechanism(s) for the Tribunals,
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19.

Decides to remain seized of the matter.

18. Underlines its intention to decide on the modalities for the exercise of
any remaining residual functions of the Mechanism upon the completion of its
operation;

17. Decides that the Mechanism shall operate for an initial period of four
years from the first commencement date referred to in paragraph 1, and to review
the progress of the work of the Mechanism, including in completing its functions,
before the end of this initial period and every two years thereafter, and further
decides that the Mechanism shall continue to operate for subsequent periods of two
years following each such review, unless the Security Council decides otherwise;

16. Requests the President of the Mechanism to submit an annual report to
the Security Council and to the General Assembly, and the President and the
Prosecutor of the Mechanism to submit six-monthly reports to the Security Council
on the progress of the work of the Mechanism;

15. Requests the Tribunals and the Mechanism to cooperate with the
countries of the former Yugoslavia and with Rwanda, as well as with interested
entities to facilitate the establishment of information and documentation centres by
providing access to copies of public records of the archives of the Tribunals and the
Mechanism, including through their websites;

14. Requests the Secretary-General to prepare, in consultation with the
Security Council, an information security and access regime for the archives of the
Tribunals and the Mechanism prior to the first commencement date referred to in
paragraph 1;

13. Requests the Secretary-General to implement the present resolution and
to make practical arrangements for the effective functioning of the Mechanism from
the first commencement date referred to in paragraph 1, in particular to initiate no
later than 30 June 2011 the procedures for the selection of the roster of judges of the
Mechanism, as provided in its Statute;

12. Calls upon all States to cooperate to the maximum extent possible in
order to receive referred cases from the Tribunals and the Mechanism;

11. Urges the Tribunals and the Mechanism to actively undertake every
effort to refer those cases which do not involve the most senior leaders suspected of
being most responsible for crimes to competent national jurisdictions in accordance
with their respective Statutes and Rules of Procedure and Evidence;

10. Urges all States, especially States where fugitives are suspected to be at
large, to further intensify cooperation with and render all necessary assistance to the
Tribunals and the Mechanism, as appropriate, in particular to achieve the arrest and
surrender of all remaining fugitives as soon as possible;

Mechanism, including the obligation of States to comply with requests for
assistance or orders issued by the Mechanism pursuant to its Statute;
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(b) a witness who knowingly and wilfully gives or has given false testimony
before the Mechanism or the Tribunals.

(a) any person who knowingly and wilfully interferes or has interfered with
the administration of justice by the Mechanism or the Tribunals, and to hold such
person in contempt; or

4.
The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute,

3.
The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute, the persons indicted by the ICTY or the ICTR who
are not among the most senior leaders covered by paragraph 2 of this Article,
provided that the Mechanism may only, in accordance with the provisions of the
present Statute, proceed to try such persons itself after it has exhausted all
reasonable efforts to refer the case as provided in Article 6 of the present Statute.

2.
The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute, the persons indicted by the ICTY or the ICTR who
are among the most senior leaders suspected of being most responsible for the
crimes covered by paragraph 1 of this Article, considering the gravity of the crimes
charged and the level of responsibility of the accused.

1.
The Mechanism shall continue the material, territorial, temporal and personal
jurisdiction of the ICTY and the ICTR as set out in Articles 1 to 8 of the ICTY
Statute and Articles 1 to 7 of the ICTR Statute, 1 as well as the rights and
obligations, of the ICTY and the ICTR, subject to the provisions of the present
Statute.

Article 1: Competence of the Mechanism

Having been established by the Security Council acting under Chapter VII of the
Charter of the United Nations to carry out residual functions of the International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (hereinafter “ICTY”) and the International Criminal Tribunal
for the Prosecution of Persons Responsible for Genocide and Other Serious
Violations of International Humanitarian Law Committed in the Territory of Rwanda
and Rwandan citizens responsible for genocide and other such violations committed
in the territory of neighbouring States, between 1 January 1994 and 31 December
1994 (hereinafter “ICTR”), the International Residual Mechanism for Criminal
Tribunals (hereinafter “the Mechanism”) shall function in accordance with the
provisions of the present Statute,
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The Prosecutor common to both branches of the Mechanism;

(i)

in whose territory the crime was committed; or

2.
After an indictment has been confirmed and prior to the commencement of
trial, irrespective of whether or not the accused is in the custody of the Mechanism,
the President may designate a Trial Chamber which shall determine whether the case
should be referred to the authorities of a State:

1.
The Mechanism shall have the power, and shall undertake every effort, to refer
cases involving persons covered by paragraph 3 of Article 1 of this Statute to the
authorities of a State in accordance with paragraphs 2 and 3 of this Article. The
Mechanism shall have the power also to refer cases involving persons covered by
paragraph 4 of Article 1 of this Statute.

Article 6: Referral of Cases to National Jurisdictions

2.
The Mechanism shall have primacy over national courts in accordance with the
present Statute. At any stage of the procedure involving a person covered by
Article 1 paragraph 2 of this Statute, the Mechanism may formally request national
courts to defer to its competence in accordance with the present Statute and the
Rules of Procedure and Evidence of the Mechanism.

1.
The Mechanism and national courts shall have concurrent jurisdiction to
prosecute persons covered by Article 1 of this Statute.

Article 5: Concurrent Jurisdiction

(c) The Registry, common to both branches of the Mechanism, to provide
administrative services for the Mechanism, including the Chambers and the
Prosecutor.

(b)

(a) The Chambers, comprising a Trial Chamber for each branch of the
Mechanism and an Appeals Chamber common to both branches of the Mechanism;

The Mechanism shall consist of the following organs:

Article 4: Organization of the Mechanism

The Mechanism shall have two branches, one branch for the ICTY and one branch
for the ICTR, respectively. The branch for the ICTY shall have its seat in The
Hague. The branch for the ICTR shall have its seat in Arusha.

Article 3: Structure and Seats of the Mechanism

The Mechanism shall continue the functions of the ICTY and of the ICTR, as set out
in the present Statute (“residual functions”), during the period of its operation.

Article 2: Functions of the Mechanism

5.
The Mechanism shall not have the power to issue any new indictments against
persons other than those covered by this Article.

Before proceeding to try such persons, the Mechanism shall consider referring the
case to the authorities of a State in accordance with Article 6 of the present Statute,
taking into account the interests of justice and expediency.
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in which the accused was arrested; or

(iii) having jurisdiction and being willing and adequately prepared to accept
such a case, so that those authorities should forthwith refer the case to the
appropriate court for trial within that State.

(ii)

1.
The Mechanism shall have a roster of 25 independent judges (“judges of the
Mechanism”), not more than two of whom may be nationals of the same State.

Article 8: Roster of Judges

3.
In considering the penalty to be imposed on a person convicted of a crime
under the present Statute, the Mechanism shall take into account the extent to which
any penalty imposed by a national court on the same person for the same act has
already been served.

(b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or the case
was not diligently prosecuted.

(a) The act for which he or she was tried was characterized as an ordinary
crime; or

2.
A person covered by Article 1 of this Statute who has been tried before a
national court for acts constituting serious violations of international humanitarian
law may be subsequently tried by the Mechanism only if:

1.
No person shall be tried before a national court for acts constituting serious
violations of international humanitarian law under the present Statute, for which he
or she has already been tried by the ICTY, the ICTR or the Mechanism.

Article 7: Non bis in Idem

6.
After an order referring a case has been issued by the ICTY, the ICTR or the
Mechanism and before the accused is found guilty or acquitted by a national court,
where it is clear that the conditions for referral of the case are no longer met and it
is in the interests of justice, the Trial Chamber may, at the request of the Prosecutor
or proprio motu and upon having given to the State authorities concerned the
opportunity to be heard, revoke the order and make a formal request for deferral.

5.
The Mechanism shall monitor cases referred to national courts by the ICTY,
the ICTR, and those referred in accordance with this Article, with the assistance of
international and regional organisations and bodies.

4.
The Trial Chamber may order such referral proprio motu or at the request of
the Prosecutor, after having given to the Prosecutor and, where applicable, the
accused, the opportunity to be heard and after being satisfied that the accused will
receive a fair trial and that the death penalty will not be imposed or carried out.

3.
In determining whether to refer a case involving a person covered by
paragraph 3 of Article 1 of this Statute in accordance with paragraph 2 above, the
Trial Chamber shall, consistent with Security Council resolution 1534 (2004),
consider the gravity of the crimes charged and the level of responsibility of the
accused.
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(d) The President of the Security Council shall transmit the list of candidates
to the President of the General Assembly. From that list the General Assembly shall
elect 25 judges of the Mechanism. The candidates who receive an absolute majority
of the votes of the States Members of the United Nations and of the non-member
States maintaining permanent observer missions at United Nations Headquarters,
shall be declared elected. Should more than two candidates of the same nationality

(c) The Secretary-General shall forward the nominations received to the
Security Council. From the nominations received the Security Council shall
establish a list of not less than 30 candidates, taking due account of the
qualifications set out in Article 9 paragraph 1 and adequate representation of the
principal legal systems of the world;

(b) Within sixty days of the date of the invitation of the Secretary-General,
each State may nominate up to two candidates meeting the qualifications set out in
Article 9 paragraph 1 of the Statute;

(a) The Secretary-General shall invite nominations for judges, preferably
from among persons with experience as judges of the ICTY or the ICTR, from
States Members of the United Nations and non-member States maintaining
permanent observer missions at United Nations Headquarters;

1.
The judges of the Mechanism shall be elected by the General Assembly from a
list submitted by the Security Council, in the following manner:

Article 10: Election of Judges

2.
In the composition of the Trial and Appeals Chambers, due account shall be
taken of the experience of the judges in criminal law, international law, including
international humanitarian law and human rights law.

1.
The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment
to the highest judicial offices. Particular account shall be taken of experience as
judges of the ICTY or the ICTR.

Article 9: Qualification of Judges

4.
The judges of the Mechanism shall not receive any remuneration or other
benefits for being on the roster. The terms and conditions of service of the judges
for each day on which they exercise their functions for the Mechanism shall be
those of the judges ad hoc of the International Court of Justice. The terms and
conditions of service of the President of the Mechanism shall be those of the judges
of the International Court of Justice.

3.
The judges of the Mechanism shall only be present at the seats of the branches
of the Mechanism as necessary at the request of the President to exercise the
functions requiring their presence. In so far as possible, and as decided by the
President, the functions may be exercised remotely, away from the seats of the
branches of the Mechanism.

2.
A person who for the purposes of membership of the roster could be regarded
as a national of more than one State shall be deemed to be a national of the State in
which that person ordinarily exercises civil and political rights.
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4.
In the event of an application for review in accordance with Article 24 of this
Statute of a judgment rendered by a single Judge or by a Trial Chamber, the
President shall appoint three judges to compose a Trial Chamber on review. In the
event of an application for review of a judgment rendered by the Appeals Chamber,
the Appeals Chamber on review shall be composed of five judges.

3.
The President of the Mechanism shall be a member of the Appeals Chamber,
appoint the other members and preside over its proceedings. In the event of an
appeal against a decision by a Single Judge, the Appeals Chamber shall be
composed of three judges. In the event of an appeal against a decision by a Trial
Chamber, the Appeals Chamber shall be composed of five judges.

2.
The President may designate a duty judge from the roster for each branch of
the Mechanism, who will be available at short notice, to serve as a Single Judge and
to whom indictments, warrants, and other matters not assigned to a Trial Chamber,
may be transmitted for decision.

1.
In the event of a trial of a case pursuant to paragraphs 2 and 3 of Article 1 of
this Statute, or to consider the referral of such a case to a national jurisdiction, the
President shall appoint three judges from the roster to compose a Trial Chamber and
the Presiding Judge from amongst their number to oversee the work of that Trial
Chamber. In all other circumstances, including trials pursuant to paragraph 4 of
Article 1 of this Statute, the President shall appoint a Single Judge from the roster to
deal with the matter.

Article 12: Assignment of Judges and Composition of the Chambers

2.
The President shall be present at either seat of the branches of the Mechanism
as necessary to exercise his or her functions.

1.
After consultation with the President of the Security Council and the judges of
the Mechanism, the Secretary-General shall appoint a full-time President from
among the judges of the Mechanism.

Article 11: The President

4.
If there are no judges remaining on the roster or if no judge on the roster is
available for appointment, and if it is not possible to assign a judge currently
serving at the Mechanism, and all practical alternatives having been explored, the
Secretary-General may, at the request of the President of the Mechanism and after
consultation with the Presidents of the Security Council and of the General
Assembly, appoint a person meeting the qualifications of Article 9 paragraph 1 of
the Statute, to serve as a judge of the Mechanism.

3.
The judges of the Mechanism shall be elected for a term of four years and shall
be eligible for reappointment by the Secretary-General after consultation with the
Presidents of the Security Council and of the General Assembly.

2.
In the event of a vacancy in the roster, after consultation with the Presidents of
the Security Council and of the General Assembly, the Secretary-General shall
appoint a person meeting the qualifications of Article 9 paragraph 1 of the Statute,
for the remainder of the term of office concerned.

obtain the required majority vote, the two who received the highest number of votes
shall be considered elected.
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1.
The Registry shall be responsible for the administration and servicing of the
branches of the Mechanism.

Article 15: The Registry

5.
The Office of the Prosecutor shall retain a small number of staff commensurate
with the reduced functions of the Mechanism, who shall serve at the seats of the
branches of the Mechanism. The Office shall maintain a roster of qualified potential
staff, preferably from among persons with experience at the ICTY or the ICTR, to
enable it to recruit additional staff rapidly as may be required to perform its
functions. The staff of the Office of the Prosecutor shall be appointed by the
Secretary-General on the recommendation of the Prosecutor.

4.
The Prosecutor shall be appointed by the Security Council on nomination by
the Secretary-General. He or she shall be of high moral character and possess the
highest level of competence and experience in the conduct of investigations and
prosecutions of criminal cases. The Prosecutor shall serve for a four-year term and
be eligible for reappointment. The terms and conditions of service of the Prosecutor
shall be those of an Under-Secretary-General of the United Nations.

3.
The Office of the Prosecutor shall be composed of a Prosecutor, an officer in
charge at the seat of each branch of the Mechanism designated by the Prosecutor,
and such other qualified staff as may be required, in accordance with paragraph 5 of
this Article. The Prosecutor shall be present at either seat of the branches of the
Mechanism as necessary to exercise his or her functions.

2.
The Prosecutor shall act independently as a separate organ of the Mechanism.
He or she shall not seek or receive instructions from any government or from any
other source.

1.
The Prosecutor shall be responsible for the investigation and prosecution of
persons covered by Article 1 of this Statute.

Article 14: The Prosecutor

4.
The Rules of Procedure and Evidence and amendments thereto shall be
consistent with this Statute.

3.
The Rules of Procedure and Evidence and any amendments thereto shall take
effect upon adoption by the judges of the Mechanism unless the Security Council
decides otherwise.

2.
Amendments of the Rules of Procedure and Evidence may be decided remotely
by the judges of the Mechanism by written procedure.
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2.
Upon confirmation of an indictment, the judge may, at the request of the
Prosecutor, issue such orders and warrants for the arrest, detention, surrender or
transfer of persons, and any other orders as may be required for the conduct of the
trial.

1.
The indictment shall be reviewed by the duty judge or a Single Judge
designated by the President. If satisfied that a prima facie case has been established
by the Prosecutor, he or she shall confirm the indictment. If not so satisfied, the
indictment shall be dismissed.

Article 17: Review of the Indictment

4.
Upon a determination that a prima facie case exists, the Prosecutor shall
prepare an indictment containing a concise statement of the facts and the crime or
crimes with which the accused is charged under the Statute. The indictment shall be
transmitted to the duty judge or a Single Judge designated by the President.

3.
If questioned, the suspect shall be entitled to be assisted by Counsel of his or
her own choice, including the right to have legal assistance assigned to the suspect
without payment by him or her in any such case if he or she does not have sufficient
means to pay for it, as well as necessary translation into and from a language he or
she speaks and understands.

2.
The Prosecutor shall have the power to question suspects, victims and
witnesses, to collect evidence and to conduct on-site investigations. In carrying out
these tasks, the Prosecutor may, as appropriate, seek the assistance of the State
authorities concerned.

1.
The Prosecutor shall have the power to conduct investigations against persons
covered by Article 1 of this Statute. The Prosecutor shall not have the power to
prepare new indictments against persons other than those covered by Article 1 of
this Statute.

Article 16: Investigation and Preparation of Indictment

4.
The Registry shall retain a small number of staff commensurate with the
reduced functions of the Mechanism, who shall serve at the seat of the respective
branches of the Mechanism. The Registry shall maintain a roster of qualified
potential staff, preferably from among persons with experience at the ICTY or the
ICTR, to enable it to recruit additional staff rapidly as may be required to perform
its functions. The Staff of the Registry shall be appointed by the Secretary-General
on the recommendation of the Registrar.

3.
The Registrar shall be appointed by the Secretary-General for a four-year term
and be eligible for reappointment. The terms and conditions of service of the
Registrar shall be those of an Assistant Secretary-General of the United Nations.

1.
The judges of the Mechanism shall adopt Rules of Procedure and Evidence for
the conduct of the pre-trial phase of the proceedings, trials and appeals, the
admission of evidence, the protection of victims and witnesses and other appropriate
matters.

Article 13: Rules of Procedure and Evidence

2.
The Registry shall consist of a Registrar, an officer in charge at the seat of
each branch of the Mechanism designated by the Registrar, and such other qualified
staff as may be required in accordance with paragraph 4 of this Article. The
Registrar shall be present at either seat of the branches of the Mechanism as
necessary to exercise his or her functions.
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All persons shall be equal before the Mechanism.

to be tried without undue delay;

guilt.

(g)

not to be compelled to testify against himself or herself or to confess

(f) to have the free assistance of an interpreter if he or she cannot understand
or speak the language used in the Mechanism;

(e) to examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

(d) to be tried in his or her presence, and to defend himself or herself in
person or through legal assistance of his own choosing; to be informed, if he or she
does not have legal assistance, of this right; and to have legal assistance assigned to
him or her, in any case where the interests of justice so require, and without
payment by him or her in any such case if he or she does not have sufficient means
to pay for it;

(c)

(b) to have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;

(a) to be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

4.
In the determination of any charge against the accused pursuant to the present
Statute, the accused shall be entitled to the following minimum guarantees, in full
equality:

3.
The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.

2.
In the determination of charges against him or her, the accused shall be
entitled to a fair and public hearing, subject to Article 20 of the Statute.

1.

Article 19: Rights of the Accused

4.
The hearings shall be public unless the Single Judge or Trial Chamber decides
to close the proceedings in accordance with its Rules of Procedure and Evidence.

3.
The Single Judge or judge of the Trial Chamber designated by the President
shall read the indictment, ensure that the rights of the accused are respected,
confirm that the accused understands the indictment, and instruct the accused to
enter a plea. The Single Judge or Trial Chamber shall then set the date for trial.
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an error of fact which has occasioned a miscarriage of justice.

(b)

Where a new fact has been discovered which was not known at the time of the
proceedings before the Single Judge, Trial Chamber or the Appeals Chamber of the
ICTY, the ICTR, or the Mechanism and which could have been a decisive factor in
reaching the decision, the convicted person may submit to the Mechanism an
application for review of the judgement. The Prosecutor may submit such an

Article 24: Review Proceedings

2.
The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Single Judge or Trial Chamber.

an error on a question of law invalidating the decision; or

(a)

1.
The Appeals Chamber shall hear appeals from convicted persons or from the
Prosecutor on the following grounds:

Article 23: Appellate Proceedings

4.
In addition to imprisonment, the Single Judge or Trial Chamber may order the
return of any property and proceeds acquired by criminal conduct, including by
means of duress, to their rightful owners.

3.
In imposing the sentences, the Single Judge or Trial Chamber should take into
account such factors as the gravity of the offence and the individual circumstances
of the convicted person.

2.
In determining the terms of imprisonment, the Single Judge or Trial Chamber
shall have recourse to the general practice regarding prison sentences in the courts
of the former Yugoslavia and in those of Rwanda, respectively.

1.
The penalty imposed on persons covered by paragraphs 2 and 3 of Article 1 of
this Statute shall be limited to imprisonment. The penalty imposed on persons
covered by paragraph 4 of Article 1 of this Statute shall be a term of imprisonment
not exceeding seven years, or a fine of an amount to be determined in the Rules of
Procedure and Evidence, or both.

Article 22: Penalties

2.
All judgements shall be delivered in public and shall be accompanied by a
reasoned opinion in writing. Judgements by a Chamber shall be rendered by a
majority of the judges, to which separate or dissenting opinions may be appended.

1.
The Single Judge or Trial Chamber shall pronounce judgements and impose
sentences and penalties on persons covered by Article 1 of this Statute who are
convicted by the Mechanism.

Article 21: Judgements

The Mechanism shall provide in its Rules of Procedure and Evidence for the
protection of victims and witnesses in relation to the ICTY, the ICTR, and the
Mechanism. Such protection measures shall include, but shall not be limited to, the
conduct of in camera proceedings and the protection of the victim’s identity.

1.
The Single Judge or Trial Chambers conducting a trial shall ensure that the
trial is fair and expeditious and that proceedings are conducted in accordance with
the Rules of Procedure and Evidence, with full respect for the rights of the accused
and due regard for the protection of victims and witnesses.

2.
A person against whom an indictment has been confirmed shall, pursuant to an
order or an arrest warrant of the Mechanism, be taken into custody, immediately
informed of the charges against him or her and transferred to the Mechanism.

Article 20: Protection of Victims and Witnesses
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(a)

the identification and location of persons;

2.
States shall comply without undue delay with any request for assistance or an
order issued by a Single Judge or Trial Chamber in relation to cases involving
persons covered by Article 1 of this Statute, including, but not limited to:

1.
States shall cooperate with the Mechanism in the investigation and prosecution
of persons covered by Article 1 of this Statute.

Article 28: Cooperation and Judicial Assistance

3.
In managing access to these archives, the Mechanism shall ensure the
continued protection of confidential information, including information concerning
protected witnesses, and information provided on a confidential basis. For this
purpose, the Mechanism shall implement an information security and access regime,
including for the classification and declassification as appropriate of the archives.

2.
The Mechanism shall be responsible for the management, including
preservation and access, of these archives. The archives of the ICTY and the ICTR
shall be co-located with the respective branches of the Mechanism.

1.
Without prejudice to any prior conditions stipulated by, or arrangements with,
the providers of information and documents, the archives of the ICTY, the ICTR and
the Mechanism shall remain the property of the United Nations. These archives shall
be inviolable wherever located pursuant to Section 4 of the Convention on the
Privileges and Immunities of the United Nations of 13 February 1946.

Article 27: Management of the Archives

If, pursuant to the applicable law of the State in which the person convicted by the
ICTY, the ICTR, or the Mechanism is imprisoned, he or she is eligible for pardon or
commutation of sentence, the State concerned shall notify the Mechanism
accordingly. There shall only be pardon or commutation of sentence if the President
of the Mechanism so decides on the basis of the interests of justice and the general
principles of law.

Article 26: Pardon or Commutation of Sentences

2.
The Mechanism shall have the power to supervise the enforcement of
sentences pronounced by the ICTY, the ICTR or the Mechanism, including the
implementation of sentence enforcement agreements entered into by the United
Nations with Member States, and other agreements with international and regional
organizations and other appropriate organisations and bodies.

1.
Imprisonment shall be served in a State designated by the Mechanism from a
list of States with which the United Nations has agreements for this purpose. Such
imprisonment shall be in accordance with the applicable law of the State concerned,
subject to the supervision of the Mechanism.

Article 25: Enforcement of Sentences

application within one year from the day that the final judgement was pronounced.
The Chamber shall only review the judgement if after a preliminary examination a
majority of judges of the Chamber agree that the new fact, if proved, could have
been a decisive factor in reaching a decision.
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the service of documents;
the arrest or detention of persons;
the surrender or the transfer of the accused to the Mechanism.

(c)
(e)

the taking of testimony and the production of evidence;

(d)

(b)

The working languages of the Mechanism shall be English and French.

Article 31: Working Languages

The expenses of the Mechanism shall be expenses of the Organisation in accordance
with Article 17 of the Charter of the United Nations.

Article 30: Expenses of the Mechanism

5.
Other persons, including the accused, required at the seats of the Mechanism,
shall be accorded such treatment as is necessary for the proper functioning of the
Mechanism.

4.
Defence counsel, when holding a certificate that he or she has been admitted
as counsel by the Mechanism and when performing their official functions, and after
prior notification by the Mechanism to the receiving State of their mission, arrival
and final departure, shall enjoy the same privileges and immunities as are accorded
to experts on mission for the United Nations under Article VI, Section 22,
paragraphs (a) to (c), and Section 23, of the Convention referred to in paragraph 1 of
this Article. Without prejudice to their privileges and immunities, it is the duty of
defence counsel enjoying such privileges and immunities to respect the laws and
regulations of the receiving State.

3.
The staff of the Prosecutor and of the Registrar shall enjoy the privileges and
immunities accorded to officials of the United Nations under articles V and VII of
the Convention referred to in paragraph 1 of this Article.

2.
The President, the Prosecutor and the Registrar shall enjoy the privileges and
immunities, exemptions and facilities accorded to diplomatic envoys, in accordance
with international law. The judges of the Mechanism shall enjoy the same privileges
and immunities, exemptions and facilities when engaged on the business of the
Mechanism.

1.
The Convention on the Privileges and Immunities of the United Nations of
13 February 1946 shall apply to the Mechanism, the archives of the ICTY, the ICTR
and the Mechanism, the judges, the Prosecutor and his or her staff, and the Registrar
and his or her staff.

Article 29: The Status, Privileges and Immunities of the Mechanism

3.
The Mechanism shall respond to requests for assistance from national
authorities in relation to investigation, prosecution and trial of those responsible for
serious violations of international humanitarian law in the countries of former
Yugoslavia and Rwanda, including, where appropriate, providing assistance in
tracking fugitives whose cases have been referred to national authorities by the
ICTY, the ICTR, or the Mechanism.
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2.
The President and Prosecutor shall submit six-monthly reports to the Security
Council on the progress of the work of the Mechanism.

1.
The President of the Mechanism shall submit an annual report of the
Mechanism to the Security Council and to the General Assembly.

Article 32: Reports

17

S/RES/1966 (2010)

18

Annex 2

1.
The ICTY and ICTR shall have competence to conduct, and complete, all
proceedings for contempt of court and false testimony for which the indictment is

Article 4 — Contempt of Court and False Testimony

2.
The Mechanism shall have competence to conduct, and complete, all review
proceedings for which the application for review of the judgment is filed on or after
the commencement date of the respective branch of the Mechanism.

1.
The ICTY and ICTR shall have competence to conduct, and complete, all
review proceedings for which the application for review of the judgment is filed
prior to the commencement date of the respective branch of the Mechanism.

Article 3 — Review Proceedings

2.
The Mechanism shall have competence to conduct, and complete, all appellate
proceedings for which the notice of appeal against the judgment or sentence is filed
on or after the commencement date of the respective branch of the Mechanism.

1.
The ICTY and ICTR shall have competence to conduct, and complete, all
appellate proceedings for which the notice of appeal against the judgment or
sentence is filed prior to the commencement date of the respective branch of the
Mechanism.

Article 2 — Appeals Proceedings

4.
If a fugitive indicted by the ICTY or ICTR is arrested or if a retrial is ordered
on or after the commencement date of the respective branch of the Mechanism, the
Mechanism shall have competence over such person in accordance with Article 1 of
its Statute.

3.
If a fugitive indicted by the ICTY or ICTR is arrested 12 months or less, or if a
retrial is ordered 6 months or less prior to the commencement date of the respective
branch of the Mechanism, the ICTY or ICTR, respectively, shall only have
competence over such person in accordance with their respective Statutes and Rules of
Procedure and Evidence to prepare the trial of such person, or to refer the case to the
authorities of a State, as appropriate. As of the commencement date of the respective
branch of the Mechanism, the Mechanism shall have competence over such person in
accordance with Article 1 of its Statute, including trial of such person or referral of the
case, as appropriate.

2.
If a fugitive indicted by the ICTY or ICTR is arrested more than 12 months, or if
a retrial is ordered by the Appeals Chamber more than 6 months prior to the
commencement date of the respective branch of the Mechanism, the ICTY or ICTR,
respectively, shall have competence over such person in accordance with their
respective Statutes and Rules of Procedure and Evidence to conduct, and complete,
the trial of such person, or to refer the case to the authorities of a State, as appropriate.

1.
The ICTY and ICTR shall have competence to complete all trial or referral
proceedings which are pending with them as of the commencement date of the
respective branch of the Mechanism.

Article 1 — Trial Proceedings

Transitional Arrangements
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(b) the staff members of the Mechanism may also be staff members of the
ICTY or ICTR.

(a) the President, Judges, Prosecutor and Registrar of the Mechanism may
also hold the office of President, Judge, Prosecutor and Registrar, respectively, of
the ICTY or ICTR;

Notwithstanding the provisions of the Statutes of the Mechanism, the ICTY and
ICTR,

Article 7 — Transitional Arrangements for the President, Judges, Prosecutor,
Registrar and Staff

The ICTY and ICTR, respectively, shall make the necessary arrangements to ensure,
as soon as possible, a coordinated transition of the other functions of the Tribunals
to the Mechanism, including the supervision of enforcement of sentences, assistance
requests by national authorities, and the management of records and archives. As of
the commencement date of the respective branch of the Mechanism, the Mechanism
shall carry out all related judicial or prosecutorial functions.

Article 6 — Coordinated Transition of other Functions

4.
The ICTY and ICTR, respectively, shall make the necessary arrangements to
ensure as soon as possible a coordinated transition of the victims and witness
protection function to the Mechanism in relation to all completed cases of the
Tribunals. As of the commencement date of the respective branch of the Mechanism,
the Mechanism shall carry out all related judicial or prosecutorial functions in
relation to these cases.

3.
The Mechanism shall provide for the protection of victims and witnesses, and
carry out all related judicial or prosecutorial functions, where a person is a victim or
witness in relation to two or more cases for which the Mechanism and the ICTY or
ICTR, respectively, have competence pursuant to Articles 1 to 4 of the present
Annex.

2.
The Mechanism shall provide for the protection of victims and witnesses, and
carry out all related judicial or prosecutorial functions, in relation to all cases for
which the Mechanism has competence pursuant to Articles 1 to 4 of the present
Annex.

1.
The ICTY and ICTR shall provide for the protection of victims and witnesses,
and carry out all related judicial or prosecutorial functions, in relation to all cases
for which the ICTY or ICTR, respectively, has competence pursuant to Articles 1 to
4 of the present Annex.

Article 5 — Protection of Victims and Witnesses

2.
The Mechanism shall have competence to conduct, and complete, all
proceedings for contempt of court and false testimony for which the indictment is
confirmed on or after the commencement date of the respective branch of the
Mechanism.

confirmed prior to the commencement date of the respective branch of the
Mechanism.
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Considering that the crime referred to in article 8, paragraph 2 (e) (xv) (employing
bullets which expand or flatten easily in the human body), is also a serious violation of the
laws and customs applicable in armed conflict not of an international character, and
understanding that the crime is committed only if the perpetrator employs the bullets to
uselessly aggravate suffering or the wounding effect upon the target of such bullets, as
reflected in customary international law,

Considering that the crimes referred to in article 8, paragraph 2 (e) (xiii) (employing
poison or poisoned weapons) and in article 8, paragraph 2 (e) (xiv) (asphyxiating,
poisonous or other gases, and all analogous liquids, materials and devices) are serious
violations of the laws and customs applicable in armed conflict not of an international
character, as reflected in customary international law,

Considering that the abovementioned relevant elements of the crimes can also help
in their interpretation and application in armed conflict not of an international character, in
that inter alia they specify that the conduct took place in the context of and was associated
with an armed conflict, which consequently confirm the exclusion from the Court's
jurisdiction of law enforcement situations,

Noting the relevant elements of the crimes within the Elements of Crimes already
adopted by the Assembly of States Parties on 9 September 2000,

Taking due account of the fact that the crimes of employing poison or poisoned
weapons; of employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices; and of employing bullets which expand or flatten easily in the human
body, such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions, already fall within the jurisdiction of the Court under article 8,
paragraph 2 (b), as serious violations of the laws and customs applicable in international
armed conflict,

Noting article 9 of the Statute on the Elements of Crimes which states that such
Elements shall assist the Court in the interpretation and application of the provisions of the
crimes within its jurisdiction,

Confirming that, in light of the provision of article 40, paragraph 5, of the Vienna
Convention on the Law of Treaties, States that subsequently become States Parties to the
Statute will be allowed to decide whether to accept the amendment contained in this
resolution at the time of ratification, acceptance or approval of, or accession to the Statute,

Noting article 121, paragraph 5, of the Statute which states that any amendment to
articles 5, 6, 7 and 8 of the Statute shall enter into force for those States Parties which have
accepted the amendment one year after the deposit of their instruments of ratification or
acceptance and that in respect of a State Party which has not accepted the amendment, the
Court shall not exercise its jurisdiction regarding the crime covered by the amendment
when committed by that State Party’s nationals or on its territory, and confirming its
understanding that in respect to this amendment the same principle that applies in respect of
a State Party which has not accepted the amendment applies also in respect of States that
are not parties to the Statute,

Noting article 123, paragraph 1, of the Rome Statute of the International Criminal
Court which requests the Secretary-General of the United Nations to convene a Review
Conference to consider any amendments to the Statute seven years after its entry into force,

The Review Conference,

RC/Res.5
Amendments to article 8 of the Rome Statute

Adopted at the 12th plenary meeting, on 10 June 2010, by consensus

Resolution RC/Res.5∗

RC/11
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2.
Decides to adopt the relevant elements to be added to the Elements of Crimes, as
contained in annex II to the present resolution.

1.
Decides to adopt the amendment to article 8, paragraph 2 (e), of the Rome Statute of
the International Criminal Court contained in annex I to the present resolution, which is
subject to ratification or acceptance and shall enter into force in accordance with
article 121, paragraph 5, of the Statute;
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(xv) Employing bullets which expand or flatten easily in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced with
incisions.”

(xiv) Employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices;

15

16

The perpetrator employed a gas or other analogous substance or device.

The perpetrator employed certain bullets.

1
Nothing in this element shall be interpreted as limiting or prejudicing in any way existing or developing rules of
international law with respect to the development, production, stockpiling and use of chemical weapons.

5.
The perpetrator was aware of factual circumstances that established the existence of
an armed conflict.

4.
The conduct took place in the context of and was associated with an armed conflict
not of an international character.

3.
The perpetrator was aware that the nature of the bullets was such that their
employment would uselessly aggravate suffering or the wounding effect.

2.
The bullets were such that their use violates the international law of armed conflict
because they expand or flatten easily in the human body.

1.

Elements

Article 8 (2) (e) (xv)
War crime of employing prohibited bullets

4.
The perpetrator was aware of factual circumstances that established the existence of
an armed conflict.

3.
The conduct took place in the context of and was associated with an armed conflict
not of an international character.

2.
The gas, substance or device was such that it causes death or serious damage to
health in the ordinary course of events, through its asphyxiating or toxic properties.1

1.

Elements

Article 8 (2) (e) (xiv)
War crime of employing prohibited gases, liquids, materials or devices

4.
The perpetrator was aware of factual circumstances that established the existence of
an armed conflict.

3.
The conduct took place in the context of and was associated with an armed conflict
not of an international character.

2.
The substance was such that it causes death or serious damage to health in the
ordinary course of events, through its toxic properties.

1.
The perpetrator employed a substance or a weapon that releases a substance as a
result of its employment.

Elements

Article 8 (2) (e) (xiii)
War crime of employing poison or poisoned weapons

Add the following elements to the Elements of Crimes:

Add to article 8, paragraph 2 (e), the following:

“(xiii) Employing poison or poisoned weapons;

Elements of Crimes

Annex II
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Calls upon all States Parties to ratify or accept the amendments contained in annex I.
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5.

4.
Further decides to review the amendments on the crime of aggression seven years
after the beginning of the Court’s exercise of jurisdiction;

3.
Also decides to adopt the understandings regarding the interpretation of the abovementioned amendments contained in annex III of the present resolution;

2.
Also decides to adopt the amendments to the Elements of Crimes contained in annex
II of the present resolution;

1.
Decides to adopt, in accordance with article 5, paragraph 2, of the Rome Statute of
the International Criminal Court (hereinafter: “the Statute”) the amendments to the Statute
contained in annex I of the present resolution, which are subject to ratification or
acceptance and shall enter into force in accordance with article 121, paragraph 5; and notes
that any State Party may lodge a declaration referred to in article 15 bis prior to ratification
or acceptance;

Resolved to activate the Court’s jurisdiction over the crime of aggression as early as
possible,

Taking note of resolution ICC-ASP/8/Res.6, by which the Assembly of States
Parties forwarded proposals on a provision on the crime of aggression to the Review
Conference for its consideration,

Recalling further resolution ICC-ASP/1/Res.1 on the continuity of work in respect
of the crime of aggression, and expressing its appreciation to the Special Working Group
on the Crime of Aggression for having elaborated proposals on a provision on the crime of
aggression,

Recalling also paragraph 7 of resolution F, adopted by the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court on 17 July 1998,

Recalling paragraph 2 of article 5 of the Rome Statute,

Recalling paragraph 1 of article 12 of the Rome Statute,

The Review Conference,

RC/Res.6
The crime of aggression

Adopted at the 13th plenary meeting, on 11 June 2010, by consensus

Resolution RC/Res.6∗

RC/11
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2.

1.
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(c)

The blockade of the ports or coasts of a State by the armed forces of another

(g)
The sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such gravity as to
amount to the acts listed above, or its substantial involvement therein.

(f)
The action of a State in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating an act of aggression
against a third State;

(e)
The use of armed forces of one State which are within the territory of another
State with the agreement of the receiving State, in contravention of the conditions provided
for in the agreement or any extension of their presence in such territory beyond the
termination of the agreement;

(d)
An attack by the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State;

State;

(b)
Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another State;

(a)
The invasion or attack by the armed forces of a State of the territory of
another State, or any military occupation, however temporary, resulting from such invasion
or attack, or any annexation by the use of force of the territory of another State or part
thereof;

2.
For the purpose of paragraph 1, “act of aggression” means the use of armed force by
a State against the sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the United Nations. Any of
the following acts, regardless of a declaration of war, shall, in accordance with United
Nations General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act
of aggression:

1.
For the purpose of this Statute, “crime of aggression” means the planning,
preparation, initiation or execution, by a person in a position effectively to exercise control
over or to direct the political or military action of a State, of an act of aggression which, by
its character, gravity and scale, constitutes a manifest violation of the Charter of the United
Nations.

Article 8 bis
Crime of aggression

The following text is inserted after article 8 of the Statute:

Article 5, paragraph 2, of the Statute is deleted.

Amendments to the Rome Statute of the International
Criminal Court on the crime of aggression
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10.
This article is without prejudice to the provisions relating to the exercise of
jurisdiction with respect to other crimes referred to in article 5.

9.
A determination of an act of aggression by an organ outside the Court shall be
without prejudice to the Court’s own findings under this Statute.

8.
Where no such determination is made within six months after the date of
notification, the Prosecutor may proceed with the investigation in respect of a crime of
aggression, provided that the Pre-Trial Division has authorized the commencement of the
investigation in respect of a crime of aggression in accordance with the procedure contained
in article 15, and the Security Council has not decided otherwise in accordance with article
16.

7.
Where the Security Council has made such a determination, the Prosecutor may
proceed with the investigation in respect of a crime of aggression.

6.
Where the Prosecutor concludes that there is a reasonable basis to proceed with an
investigation in respect of a crime of aggression, he or she shall first ascertain whether the
Security Council has made a determination of an act of aggression committed by the State
concerned. The Prosecutor shall notify the Secretary-General of the United Nations of the
situation before the Court, including any relevant information and documents.

20

7.

6.

4.
A determination of an act of aggression by an organ outside the Court shall be
without prejudice to the Court’s own findings under this Statute.

4.
The Court may, in accordance with article 12, exercise jurisdiction over a crime of
aggression, arising from an act of aggression committed by a State Party, unless that State
Party has previously declared that it does not accept such jurisdiction by lodging a
declaration with the Registrar. The withdrawal of such a declaration may be effected at any
time and shall be considered by the State Party within three years.
5.

3.
The Court shall exercise jurisdiction over the crime of aggression in accordance with
this article, subject to a decision to be taken after 1 January 2017 by the same majority of
States Parties as is required for the adoption of an amendment to the Statute.

3.
The Court shall exercise jurisdiction over the crime of aggression in accordance with
this article, subject to a decision to be taken after 1 January 2017 by the same majority of
States Parties as is required for the adoption of an amendment to the Statute.

5.
In respect of a State that is not a party to this Statute, the Court shall not exercise its
jurisdiction over the crime of aggression when committed by that State’s nationals or on its
territory.

2.
The Court may exercise jurisdiction only with respect to crimes of aggression
committed one year after the ratification or acceptance of the amendments by thirty States
Parties.

2.
The Court may exercise jurisdiction only with respect to crimes of aggression
committed one year after the ratification or acceptance of the amendments by thirty States
Parties.

3.
No person who has been tried by another court for conduct also proscribed under
article 6, 7, 8 or 8 bis shall be tried by the Court with respect to the same conduct unless the
proceedings in the other court:

The chapeau of article 20, paragraph 3, of the Statute is replaced by the following
paragraph; the rest of the paragraph remains unchanged:

1.
Elements of Crimes shall assist the Court in the interpretation and application of
articles 6, 7, 8 and 8 bis.

The first sentence of article 9, paragraph 1, of the Statute is replaced by the following
sentence:

3 bis. In respect of the crime of aggression, the provisions of this article shall apply only to
persons in a position effectively to exercise control over or to direct the political or military
action of a State.

The following text is inserted after article 25, paragraph 3, of the Statute:

5.
This article is without prejudice to the provisions relating to the exercise of
jurisdiction with respect to other crimes referred to in article 5.

1.
The Court may exercise jurisdiction over the crime of aggression in accordance with
article 13, paragraph (b), subject to the provisions of this article.

The following text is inserted after article 15 bis of the Statute:

1.
The Court may exercise jurisdiction over the crime of aggression in accordance with
article 13, paragraphs (a) and (c), subject to the provisions of this article.

4.
Article 15 ter
Exercise of jurisdiction over the crime of aggression
(Security Council referral)
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Article 15 bis
Exercise of jurisdiction over the crime of aggression
(State referral, proprio motu)

The following text is inserted after article 15 of the Statute:
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The term “manifest” is an objective qualification.

The perpetrator planned, prepared, initiated or executed an act of aggression.

1

With respect to an act of aggression, more than one person may be in a position that meets these criteria.

6.
The perpetrator was aware of the factual circumstances that established such a
manifest violation of the Charter of the United Nations.

5.
The act of aggression, by its character, gravity and scale, constituted a manifest
violation of the Charter of the United Nations.

4.
The perpetrator was aware of the factual circumstances that established that such a
use of armed force was inconsistent with the Charter of the United Nations.

3.
The act of aggression – the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any other manner
inconsistent with the Charter of the United Nations – was committed.

2.
The perpetrator was a person1 in a position effectively to exercise control over or to
direct the political or military action of the State which committed the act of aggression.

1.

Elements

4.
There is no requirement to prove that the perpetrator has made a legal evaluation as
to the “manifest” nature of the violation of the Charter of the United Nations.

3.

2.
There is no requirement to prove that the perpetrator has made a legal evaluation as
to whether the use of armed force was inconsistent with the Charter of the United Nations.

1.
It is understood that any of the acts referred to in article 8 bis, paragraph 2, qualify
as an act of aggression.

Introduction

Article 8 bis
Crime of aggression

Amendments to the Elements of Crimes

RC/11
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7.
It is understood that in establishing whether an act of aggression constitutes a
manifest violation of the Charter of the United Nations, the three components of character,
gravity and scale must be sufficient to justify a “manifest” determination. No one
component can be significant enough to satisfy the manifest standard by itself.

6.
It is understood that aggression is the most serious and dangerous form of the illegal
use of force; and that a determination whether an act of aggression has been committed
requires consideration of all the circumstances of each particular case, including the gravity
of the acts concerned and their consequences, in accordance with the Charter of the United
Nations.

Other understandings

5.
It is understood that the amendments shall not be interpreted as creating the right or
obligation to exercise domestic jurisdiction with respect to an act of aggression committed
by another State.

4.
It is understood that the amendments that address the definition of the act of
aggression and the crime of aggression do so for the purpose of this Statute only. The
amendments shall, in accordance with article 10 of the Rome Statute, not be interpreted as
limiting or prejudicing in any way existing or developing rules of international law for
purposes other than this Statute.

Domestic jurisdiction over the crime of aggression

3.
It is understood that in case of article 13, paragraph (a) or (c), the Court may
exercise its jurisdiction only with respect to crimes of aggression committed after a decision
in accordance with article 15 bis, paragraph 3, is taken, and one year after the ratification or
acceptance of the amendments by thirty States Parties, whichever is later.

Jurisdiction ratione temporis

2.
It is understood that the Court shall exercise jurisdiction over the crime of
aggression on the basis of a Security Council referral in accordance with article 13,
paragraph (b), of the Statute irrespective of whether the State concerned has accepted the
Court’s jurisdiction in this regard.

1.
It is understood that the Court may exercise jurisdiction on the basis of a Security
Council referral in accordance with article 13, paragraph (b), of the Statute only with
respect to crimes of aggression committed after a decision in accordance with article 15 ter,
paragraph 3, is taken, and one year after the ratification or acceptance of the amendments
by thirty States Parties, whichever is later.

Referrals by the Security Council

Understandings regarding the amendments to the Rome
Statute of the International Criminal Court on the crime of
aggression

Annex III

RC/11
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United Nations Security Council resolution 1422 (2002) of
12 July 2002

S/RES/1422 (2002)

United Nations

Security Council

Distr.: General
12 July 2002

Resolution 1422 (2002)
Adopted by the Security Council at its 4572nd meeting, on
12 July 2002
The Security Council,
Taking note of the entry into force on 1 July 2002, of the Statute of the
International Criminal Court (ICC), done at Rome 17 July 1998 (the Rome Statute),
Emphasizing the importance to international peace and security of United
Nations operations,
Noting that not all States are parties to the Rome Statute,
Noting that States Parties to the Rome Statute have chosen to accept its
jurisdiction in accordance with the Statute and in particular the principle of
complementarity,
Noting that States not Party to the Rome Statute will continue to fulfil their
responsibilities in their national jurisdictions in relation to international crimes,
Determining that operations established or authorized by the United Nations
Security Council are deployed to maintain or restore international peace and
security,
Determining further that it is in the interests of international peace and security
to facilitate Member States’ ability to contribute to operations established or
authorized by the United Nations Security Council,
Acting under Chapter VII of the Charter of the United Nations,
1.
Requests, consistent with the provisions of Article 16 of the Rome Statute,
that the ICC, if a case arises involving current or former officials or personnel from a
contributing State not a Party to the Rome Statute over acts or omissions relating to a
United Nations established or authorized operation, shall for a twelve-month period
starting 1 July 2002 not commence or proceed with investigation or prosecution of any
such case, unless the Security Council decides otherwise;
2.
Expresses the intention to renew the request in paragraph 1 under the same
conditions each 1 July for further 12-month periods for as long as may be necessary;
3.
Decides that Member States shall take no action inconsistent with
paragraph 1 and with their international obligations;
4.

Decides to remain seized of the matter.

02-47761 (E)
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United Nations Security Council resolution 1593 (2005) of
31 March 2005

Distr.: General
31 March 2005

S/RES/1593 (2005)

4.
Also encourages the Court, as appropriate and in accordance with the
Rome Statute, to support international cooperation with domestic efforts to promote
the rule of law, protect human rights and combat impunity in Darfur;

Invites the Court and the African Union to discuss practical arrangements
3.
that will facilitate the work of the Prosecutor and of the Court, including the
possibility of conducting proceedings in the region, which would contribute to
regional efforts in the fight against impunity;

2.
Decides that the Government of Sudan and all other parties to the
conflict in Darfur, shall cooperate fully with and provide any necessary assistance to
the Court and the Prosecutor pursuant to this resolution and, while recognizing that
States not party to the Rome Statute have no obligation under the Statute, urges all
States and concerned regional and other international organizations to cooperate
fully;

1.
Decides to refer the situation in Darfur since 1 July 2002 to the
Prosecutor of the International Criminal Court;

Acting under Chapter VII of the Charter of the United Nations,

Determining that the situation in Sudan continues to constitute a threat to
international peace and security,

Taking note of the existence of agreements referred to in Article 98-2 of the
Rome Statute,

Also recalling articles 75 and 79 of the Rome Statute and encouraging States to
contribute to the ICC Trust Fund for Victims,

Recalling article 16 of the Rome Statute under which no investigation or
prosecution may be commenced or proceeded with by the International Criminal
Court for a period of 12 months after a Security Council request to that effect,

Taking note of the report of the International Commission of Inquiry on
violations of international humanitarian law and human rights law in Darfur
(S/2005/60),

The Security Council,

Adopted by the Security Council at its 5158th meeting,
on 31 March 2005

Resolution 1593 (2005)

Security Council

United Nations

*0529273*

05-29273 (E)
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9.

Decides to remain seized of the matter.

Invites the Prosecutor to address the Council within three months of the
8.
date of adoption of this resolution and every six months thereafter on actions taken
pursuant to this resolution;

Recognizes that none of the expenses incurred in connection with the
7.
referral including expenses related to investigations or prosecutions in connection
with that referral, shall be borne by the United Nations and that such costs shall be
borne by the parties to the Rome Statute and those States that wish to contribute
voluntarily;

Decides that nationals, current or former officials or personnel from a
6.
contributing State outside Sudan which is not a party to the Rome Statute of the
International Criminal Court shall be subject to the exclusive jurisdiction of that
contributing State for all alleged acts or omissions arising out of or related to
operations in Sudan established or authorized by the Council or the African Union,
unless such exclusive jurisdiction has been expressly waived by that contributing
State;

5.
Also emphasizes the need to promote healing and reconciliation and
encourages in this respect the creation of institutions, involving all sectors of
Sudanese society, such as truth and/or reconciliation commissions, in order to
complement judicial processes and thereby reinforce the efforts to restore longlasting peace, with African Union and international support as necessary;

S/RES/1593 (2005)

United Nations Security Council resolution 1970 (2011)
of 26 February 2011 (excerpts)

Expressing concern also at the reports of shortages of medical supplies to treat
the wounded,

Expressing concern at the plight of refugees forced to flee the violence in the
Libyan Arab Jamahiriya,

Considering that the widespread and systematic attacks currently taking place
in the Libyan Arab Jamahiriya against the civilian population may amount to crimes
against humanity,

Welcoming the Human Rights Council resolution A/HRC/RES/S-15/1 of
25 February 2011, including the decision to urgently dispatch an independent
international commission of inquiry to investigate all alleged violations of
international human rights law in the Libyan Arab Jamahiriya, to establish the facts
and circumstances of such violations and of the crimes perpetrated, and where
possible identify those responsible,

Taking note of the letter to the President of the Security Council from the
Permanent Representative of the Libyan Arab Jamahiriya dated 26 February 2011,

Welcoming the condemnation by the Arab League, the African Union, and the
Secretary General of the Organization of the Islamic Conference of the serious
violations of human rights and international humanitarian law that are being
committed in the Libyan Arab Jamahiriya,

Deploring the gross and systematic violation of human rights, including the
repression of peaceful demonstrators, expressing deep concern at the deaths of
civilians, and rejecting unequivocally the incitement to hostility and violence
against the civilian population made from the highest level of the Libyan
government,

Expressing grave concern at the situation in the Libyan Arab Jamahiriya and
condemning the violence and use of force against civilians,

The Security Council,

S/RES/1970 (2011)*
Distr.: General
26 February 2011

Adopted by the Security Council at its 6491st meeting, on
26 February 2011

Resolution 1970 (2011)

Security Council

United Nations

* Second reissue for technical reasons (10 March 2011).

*1124558*
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Recalling the Libyan authorities’ responsibility to protect its population,

Urges the Libyan authorities to:

Immediately lift restrictions on all forms of media;

Decides that nationals, current or former officials or personnel from a
6.
State outside the Libyan Arab Jamahiriya which is not a party to the Rome Statute of
the International Criminal Court shall be subject to the exclusive jurisdiction of that
State for all alleged acts or omissions arising out of or related to operations in the

Decides that the Libyan authorities shall cooperate fully with and provide
5.
any necessary assistance to the Court and the Prosecutor pursuant to this resolution
and, while recognizing that States not party to the Rome Statute have no obligation
under the Statute, urges all States and concerned regional and other international
organizations to cooperate fully with the Court and the Prosecutor;

4.
Decides to refer the situation in the Libyan Arab Jamahiriya since
15 February 2011 to the Prosecutor of the International Criminal Court;

ICC referral

3.
Requests all Member States, to the extent possible, to cooperate in the
evacuation of those foreign nationals wishing to leave the country;

(d)

(c) Ensure the safe passage of humanitarian and medical supplies, and
humanitarian agencies and workers, into the country; and

(b) Ensure the safety of all foreign nationals and their assets and facilitate
the departure of those wishing to leave the country;

(a) Act with the utmost restraint, respect human rights and international
humanitarian law, and allow immediate access for international human rights
monitors;

2.

1.
Demands an immediate end to the violence and calls for steps to fulfil the
legitimate demands of the population;

Acting under Chapter VII of the Charter of the United Nations, and taking
measures under its Article 41,

Mindful of its primary responsibility for the maintenance of international peace
and security under the Charter of the United Nations,

Reaffirming its strong commitment to the sovereignty, independence, territorial
integrity and national unity of the Libyan Arab Jamahiriya.

Expressing concern for the safety of foreign nationals and their rights in the
Libyan Arab Jamahiriya,

Recalling article 16 of the Rome Statute under which no investigation or
prosecution may be commenced or proceeded with by the International Criminal
Court for a period of 12 months after a Security Council request to that effect,

Stressing the need to hold to account those responsible for attacks, including
by forces under their control, on civilians,

Underlining the need to respect the freedoms of peaceful assembly and of
expression, including freedom of the media,

S/RES/1970 (2011)
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12. Decides to authorize all Member States to, and that all Member States
shall, upon discovery of items prohibited by paragraph 9 or 10 of this resolution,

11. Calls upon all States, in particular States neighbouring the Libyan Arab
Jamahiriya, to inspect, in accordance with their national authorities and legislation
and consistent with international law, in particular the law of the sea and relevant
international civil aviation agreements, all cargo to and from the Libyan Arab
Jamahiriya, in their territory, including seaports and airports, if the State concerned
has information that provides reasonable grounds to believe the cargo contains items
the supply, sale, transfer, or export of which is prohibited by paragraphs 9 or 10 of
this resolution for the purpose of ensuring strict implementation of those provisions;

3

4

(c) Where the Committee determines on a case-by-case basis that an
exemption would further the objectives of peace and national reconciliation in the
Libyan Arab Jamahiriya and stability in the region; or

10. Decides that the Libyan Arab Jamahiriya shall cease the export of all
arms and related materiel and that all Member States shall prohibit the procurement
of such items from the Libyan Arab Jamahiriya by their nationals, or using their
flagged vessels or aircraft, and whether or not originating in the territory of the
Libyan Arab Jamahiriya;

17. Decides that all Member States shall freeze without delay all funds, other
financial assets and economic resources which are on their territories, which are
owned or controlled, directly or indirectly, by the individuals or entities listed in
annex II of this resolution or designated by the Committee established pursuant to
paragraph 24 below, or by individuals or entities acting on their behalf or at their
direction, or by entities owned or controlled by them, and decides further that all

Asset freeze

(d) Where a State determines on a case-by-case basis that such entry or
transit is required to advance peace and stability in the Libyan Arab Jamahiriya and
the States subsequently notifies the Committee within forty-eight hours after making
such a determination;

Where entry or transit is necessary for the fulfilment of a judicial

(b)
process;

(c) Other sales or supply of arms and related materiel, or provision of
assistance or personnel, as approved in advance by the Committee;

Decides that the measures imposed by paragraph 15 above shall not

to
in
to
to

(a) Where the Committee determines on a case-by-case basis that such travel
is justified on the grounds of humanitarian need, including religious obligation;

16.
apply:

15. Decides that all Member States shall take the necessary measures
prevent the entry into or transit through their territories of individuals listed
Annex I of this resolution or designated by the Committee established pursuant
paragraph 24 below, provided that nothing in this paragraph shall oblige a State
refuse its own nationals entry into its territory;

Travel ban

14. Encourages Member States to take steps to strongly discourage their
nationals from travelling to the Libyan Arab Jamahiriya to participate in activities
on behalf of the Libyan authorities that could reasonably contribute to the violation
of human rights;

13. Requires any Member State when it undertakes an inspection pursuant to
paragraph 11 above, to submit promptly an initial written report to the Committee
containing, in particular, explanation of the grounds for the inspections, the results
of such inspections, and whether or not cooperation was provided, and, if prohibited
items for transfer are found, further requires such Member States to submit to the
Committee, at a later stage, a subsequent written report containing relevant details
on the inspection, seizure, and disposal, and relevant details of the transfer,
including a description of the items, their origin and intended destination, if this
information is not in the initial report;

seize and dispose (such as through destruction, rendering inoperable, storage or
transferring to a State other than the originating or destination States for disposal)
items the supply, sale, transfer or export of which is prohibited by paragraphs 9 or
10 of this resolution and decides further that all Member States shall cooperate in
such efforts;

S/RES/1970 (2011)

(b) Protective clothing, including flak jackets and military helmets,
temporarily exported to the Libyan Arab Jamahiriya by United Nations personnel,
representatives of the media and humanitarian and development workers and
associated personnel, for their personal use only; or

(a) Supplies of non-lethal military equipment intended solely for
humanitarian or protective use, and related technical assistance or training, as
approved in advance by the Committee established pursuant to paragraph 24 below;

9.
Decides that all Member States shall immediately take the necessary
measures to prevent the direct or indirect supply, sale or transfer to the Libyan Arab
Jamahiriya, from or through their territories or by their nationals, or using their flag
vessels or aircraft, of arms and related materiel of all types, including weapons and
ammunition, military vehicles and equipment, paramilitary equipment, and spare
parts for the aforementioned, and technical assistance, training, financial or other
assistance, related to military activities or the provision, maintenance or use of any
arms and related materiel, including the provision of armed mercenary personnel
whether or not originating in their territories, and decides further that this measure
shall not apply to:

Arms embargo

Recognizes that none of the expenses incurred in connection with the
8.
referral, including expenses related to investigations or prosecutions in connection
with that referral, shall be borne by the United Nations and that such costs shall be
borne by the parties to the Rome Statute and those States that wish to contribute
voluntarily;

7.
Invites the Prosecutor to address the Security Council within two months
of the adoption of this resolution and every six months thereafter on actions taken
pursuant to this resolution;

Libyan Arab Jamahiriya established or authorized by the Council, unless such
exclusive jurisdiction has been expressly waived by the State;
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21. Decides that the measures in paragraph 17 above shall not prevent a
designated person or entity from making payment due under a contract entered into
prior to the listing of such a person or entity, provided that the relevant States have
determined that the payment is not directly or indirectly received by a person or
entity designated pursuant to paragraph 17 above, and after notification by the
relevant States to the Committee of the intention to make or receive such payments
or to authorize, where appropriate, the unfreezing of funds, other financial assets or
economic resources for this purpose, 10 working days prior to such authorization;

20. Decides that Member States may permit the addition to the accounts
frozen pursuant to the provisions of paragraph 17 above of interests or other
earnings due on those accounts or payments due under contracts, agreements or
obligations that arose prior to the date on which those accounts became subject to
the provisions of this resolution, provided that any such interest, other earnings and
payments continue to be subject to these provisions and are frozen;

(c) To be the subject of a judicial, administrative or arbitral lien or judgment,
in which case the funds, other financial assets and economic resources may be used
to satisfy that lien or judgment provided that the lien or judgment was entered into
prior to the date of the present resolution, is not for the benefit of a person or entity
designated pursuant to paragraph 17 above, and has been notified by the relevant
State or Member States to the Committee;

(b) To be necessary for extraordinary expenses, provided that such
determination has been notified by the relevant State or Member States to the
Committee and has been approved by the Committee; or

(a) To be necessary for basic expenses, including payment for foodstuffs,
rent or mortgage, medicines and medical treatment, taxes, insurance premiums, and
public utility charges or exclusively for payment of reasonable professional fees and
reimbursement of incurred expenses associated with the provision of legal services
in accordance with national laws, or fees or service charges, in accordance with
national laws, for routine holding or maintenance of frozen funds, other financial
assets and economic resources, after notification by the relevant State to the
Committee of the intention to authorize, where appropriate, access to such funds,
other financial assets or economic resources and in the absence of a negative
decision by the Committee within five working days of such notification;

19. Decides that the measures imposed by paragraph 17 above do not apply
to funds, other financial assets or economic resources that have been determined by
relevant Member States:

18. Expresses its intention to ensure that assets frozen pursuant to
paragraph 17 shall at a later stage be made available to and for the benefit of the
people of the Libyan Arab Jamahiriya;

Member States shall ensure that any funds, financial assets or economic resources
are prevented from being made available by their nationals or by any individuals or
entities within their territories, to or for the benefit of the individuals or entities
listed in Annex II of this resolution or individuals designated by the Committee;

5
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25. Calls upon all Member States to report to the Committee within 120 days
of the adoption of this resolution on the steps they have taken with a view to
implementing effectively paragraphs 9, 10, 15 and 17 above;

(h) To examine and take appropriate action on information regarding alleged
violations or non-compliance with the measures contained in this resolution;

(g) To seek from all States whatever information it may consider useful
regarding the actions taken by them to implement effectively the measures imposed
above;

(f) To encourage a dialogue between the Committee and interested Member
States, in particular those in the region, including by inviting representatives of such
States to meet with the Committee to discuss implementation of the measures;

(e) To report within thirty days to the Security Council on its work for the
first report and thereafter to report as deemed necessary by the Committee;

(d) To establish such guidelines as may be necessary to facilitate the
implementation of the measures imposed above;

(c) To designate those individuals subject to the measures imposed by
paragraph 17 above and to consider requests for exemptions in accordance with
paragraphs 19 and 20 above;

(b) To designate those individuals subject to the measures imposed by
paragraphs 15 and to consider requests for exemptions in accordance with paragraph
16 above;

(a) To monitor implementation of the measures imposed in paragraphs 9, 10,
15, and 17;

24. Decides to establish, in accordance with rule 28 of its provisional rules of
procedure, a Committee of the Security Council consisting of all the members of the
Council (herein “the Committee”), to undertake to following tasks:

New Sanctions Committee

23. Strongly encourages Member States to submit to the Committee names of
individuals who meet the criteria set out in paragraph 22 above;

(b) Acting for or on behalf of or at the direction of individuals or entities
identified in subparagraph (a).

(a) Involved in or complicit in ordering, controlling, or otherwise directing,
the commission of serious human rights abuses against persons in the Libyan Arab
Jamahiriya, including by being involved in or complicit in planning, commanding,
ordering or conducting attacks, in violation of international law, including aerial
bombardments, on civilian populations and facilities; or

22. Decides that the measures contained in paragraphs 15 and 17 shall apply
to the individuals and entities designated by the Committee, pursuant to paragraph
24 (b) and (c), respectively;

Designation criteria
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28.

Decides to remain actively seized of the matter.

27. Affirms that it shall keep the Libyan authorities’ actions under continuous
review and that it shall be prepared to review the appropriateness of the measures
contained in this resolution, including the strengthening, modification, suspension
or lifting of the measures, as may be needed at any time in light of the Libyan
authorities’ compliance with relevant provisions of this resolution;

Commitment to review

26. Calls upon all Member States, working together and acting in
cooperation with the Secretary General, to facilitate and support the return of
humanitarian agencies and make available humanitarian and related assistance in the
Libyan Arab Jamahiriya, and requests the States concerned to keep the Security
Council regularly informed on the progress of actions undertaken pursuant to this
paragraph, and expresses its readiness to consider taking additional appropriate
measures, as necessary, to achieve this;

Humanitarian assistance

7
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Annex I

9.

8.

7.

6.

5.

4.

3.

2.

1.

Son of Muammar Qadhafi. Closeness of association with regime. Command of
military units involved in repression of demonstrations.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Khamis Muammar

Passport number: B/002210. Date of birth: 20/09/1975. Place of birth: Tripoli,
Libya. Son of Muammar Qadhafi. Closeness of association with regime.

Qadhafi, Hannibal Muammar

Daughter of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Aisha Muammar

Cousin of Muammar Qadhafi. In the 1980s, Sayyid was involved in the
dissident assassination campaign and allegedly responsible for several deaths
in Europe. He is also thought to have been involved in arms procurement.

Date of birth: 1948. Place of birth: Sirte, Libya.

Qadhaf Al-dam, Sayyid Mohammed

Secretary for Utilities. Senior member of regime. Involvement with
Revolutionary Committees. Past history of involvement in suppression of
dissent and violence.

Date of birth: 1956. Place of birth: Khoms.

Matuq, Matuq Mohammed

Defence Minister. Overall responsibility for actions of armed forces.

Date of birth: 1952. Place of birth: Jalo, Libya.

Jabir, Major General Abu Bakr Yunis

Director, External Security Organisation. Regime loyalist. Head of external
intelligence agency.

Dorda, Abu Zayd Umar

Head of Muammar Qadhafi’s personal security. Responsibility for regime
security. History of directing violence against dissidents.

Date of birth: 1946. Place of birth: Houn, Libya.

Dibri, Abdulqader Yusef

Head of the Liaison Office of the Revolutionary Committees. Revolutionary
Committees involved in violence against demonstrators.

Passport number: B010574. Date of birth: 01/07/1950.

Al-Baghdadi, Dr Abdulqader Mohammed

Travel ban
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16.

15.

14.

13.

12.

11.

10.

Qadhafi, Mohammed Muammar

Director Military Intelligence. Military Intelligence involvement in
suppression of demonstrations. Past history includes suspicion of involvement
in Abu Selim prison massacre. Convicted in absentia for bombing of UTA
flight. Brother-in-law of Muammar Qadhafi.

Date of birth: 1949. Place of birth: Sudan.

Al-Senussi, Colonel Abdullah

Director, Qadhafi Foundation. Son of Muammar Qadhafi. Closeness of
association with regime. Inflammatory public statements encouraging violence
against demonstrators.

Passport number: B014995. Date of birth: 25/06/1972. Place of birth: Tripoli,
Libya.

Qadhafi, Saif al-Islam

10

6.

Director, Qadhafi Foundation. Son of Muammar Qadhafi. Closeness of
association with regime. Inflammatory public statements encouraging violence
against demonstrators.

Passport number: B014995. Date of birth: 25/06/1972. Place of birth: Tripoli,
Libya.

Qadhafi, Saif al-Islam

National Security Adviser. Son of Muammar Qadhafi. Closeness of association
with regime.

Qadhafi, Mutassim

Leader of the Revolution, Supreme Commander of Armed Forces.
Responsibility for ordering repression of demonstrations, human rights abuses.

Date of birth: 1942. Place of birth: Sirte, Libya.

Qadhafi, Muammar Mohammed Abu Minyar

Son of Muammar Qadhafi. Closeness of association with regime. Command of
military units involved in repression of demonstrations.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Khamis Muammar

Passport number: B/002210. Date of birth: 20/09/1975. Place of birth: Tripoli,
Libya. Son of Muammar Qadhafi. Closeness of association with regime.

Qadhafi, Hannibal Muammar

Daughter of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Aisha Muammar

Son of Muammar Qadhafi. Closeness of association with regime.

5.

4.

3.

2.

1.

Asset freeze

Date of birth: 1976. Place of birth: Tripoli, Libya.
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Date of birth: 1982. Place of birth: Tripoli, Libya.

Qadhafi, Saif al-Arab

Commander Special Forces. Son of Muammar Qadhafi. Closeness of
association with regime. Command of military units involved in repression of
demonstrations.

Passport number: 014797. Date of birth: 25/05/1973. Place of birth: Tripoli,
Libya.

Qadhafi, Saadi

National Security Adviser. Son of Muammar Qadhafi. Closeness of association
with regime.

Date of birth: 1976. Place of birth: Tripoli, Libya.

Qadhafi, Mutassim

Leader of the Revolution, Supreme Commander of Armed Forces.
Responsibility for ordering repression of demonstrations, human rights abuses.

Date of birth: 1942. Place of birth: Sirte, Libya.

Qadhafi, Muammar Mohammed Abu Minyar

Son of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1970. Place of birth: Tripoli, Libya.
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Letter dated 14 January 2013 from the Chargé d’affaires a.i.
of the Permanent Mission of Switzerland to the United Nations
addressed to the Secretary-General
(UN Doc. A/67/694–S/2013/19)

General Assembly
Security Council

United Nations

Security Council
Sixty-eighth year

Original: English

Distr.: General
16 January 2013

A/67/694–S/2013/19

*1320739*

13-20739 (E) 180113

(Signed) Thomas Gürber
Chargé d’affaires a.i.

Since we believe that this letter is of interest to all Member States of the
United Nations, we would like to request its circulation as a document of the sixtyseventh session of the General Assembly, under agenda item 36, and of the Security
Council.

The letter calls upon the Security Council to refer the situation in the Syrian
Arab Republic as of March 2011 to the International Criminal Court.

Please find attached herewith the text of a letter I sent today to the President of
the Security Council for the month of January 2013 jointly with the Governments of
Albania, Andorra, Australia, Austria, Belgium, Botswana, Bulgaria, Cape Verde,
Chile, Cook Islands, Costa Rica, Côte d’Ivoire, Croatia, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland,
Italy, Japan, Latvia, Libya, Liechtenstein, Lithuania, Luxembourg, Maldives, Malta,
Marshall Islands, Monaco, Montenegro, Netherlands, New Zealand, Norway,
Panama, Paraguay, Poland, Portugal, Republic of Korea, Republic of Moldova,
Romania, San Marino, Samoa, Seychelles, Slovakia, Slovenia, Spain, the former
Yugoslav Republic of Macedonia, Tunisia, United Kingdom of Great Britain and
Northern Ireland and Uruguay (see annex).

Letter dated 14 January 2013 from the Chargé d’affaires a.i. of the
Permanent Mission of Switzerland to the United Nations addressed
to the Secretary-General
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Agenda item 36
The situation in the Middle East
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We therefore ask the Security Council to act by referring the situation in the
Syrian Arab Republic as of March 2011 to the International Criminal Court without
exceptions and irrespective of the alleged perpetrators. At the very least, the Council
should send out an unequivocal message urging the Syrian authorities and all other
parties to fully respect international human rights and humanitarian law in the
ongoing conflict and announcing that it intends to refer the situation to the Court
unless a credible, fair and independent accountability process is being established in

We are firmly of the view that the Security Council must ensure accountability
for the crimes that seem to have been and continue to be committed in the Syrian
Arab Republic and send a clear signal to the Syrian authorities. Given the
competence of the Council under the Rome Statute of the International Criminal
Court, and barring credible and timely measures to establish accountability within
the Syrian Arab Republic itself, the most efficient way to ensure accountability in
this serious situation would be a referral of the situation to the Court.

While acknowledging that accountability is primarily a national responsibility
and that the role of international criminal justice is complementary, we note with
regret that the Syrian Arab Republic has, so far, not reacted to repeated calls from
the international community to ensure accountability through a national procedure
which needs to be credible, fair and independent in order to bring all perpetrators of
alleged serious crimes to justice. Without accountability, however, there will be no
sustainable peace in Syria.

Relevant decisions of the Human Rights Council, several appeals of the United
Nations High Commissioner for Human Rights and the final communiqué of the
Action Group for Syria, which met in Geneva on 30 June 2012, have all placed a
strong emphasis on accountability and have made it abundantly clear that there
should be no impunity for the most serious crimes under international law.

Already in November 2011, the United Nations independent international
commission of inquiry on the Syrian Arab Republic documented patterns of
summary execution, arbitrary arrest, enforced disappearance, torture, including
sexual violence, and violations of children’s rights, and it expressed its grave
concern that crimes against humanity had been committed since the beginning of the
unrest in the country in March 2011. Since then, the situation on the ground has only
become more desperate, with attacks on the civilian population and the commission
of atrocities having almost become the norm.

I am writing to you jointly with the Governments of Albania, Andorra,
Australia, Austria, Belgium, Botswana, Bulgaria, Cape Verde, Chile, Cook Islands,
Costa Rica, Côte d’Ivoire, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Latvia,
Libya, Liechtenstein, Lithuania, Luxembourg, Maldives, Malta, Marshall Islands,
Monaco, Montenegro, Netherlands, New Zealand, Norway, Panama, Paraguay,
Poland, Portugal, Republic of Korea, Republic of Moldova, Romania, San Marino,
Samoa, Seychelles, Slovakia, Slovenia, Spain, the former Yugoslav Republic of
Macedonia, Tunisia, United Kingdom of Great Britain and Northern Ireland and
Uruguay.

Annex to the letter dated 14 January 2013 from the Chargé
d’affaires a.i. of the Permanent Mission of Switzerland to the
United Nations addressed to the Secretary-General
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(Signed) Thomas Gürber
Chargé d’affaires a.i.
Permanent Mission of Switzerland to the United Nations

In case of a referral, we further call upon the Council to fully commit the
necessary resources and its diplomatic support to any subsequent efforts to
investigate crimes and to facilitate the execution of potential arrest warrants.

a timely manner. We believe that such a warning would have an important
dissuasive effect.
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International Criminal Court
“President of Uganda refers situation concerning the Lord’s
Resistance Army (LRA) to the ICC”
I.C.C., Press Release, 29 January 2004

186

International Criminal Court
“Registrar confirms that the Republic of Côte d’Ivoire has
accepted the jurisdiction of the Court”
I.C.C., Press Release, 15 February 2005

188

Palestinian National Authority Declaration recognizing the
Jurisdiction of the International Criminal Court,
21 January 2009
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Situation in Palestine, Office of the Prosecutor, International
Criminal Court, 3 April 2012

ȱ
LeȱBureauȱduȱProcureur
TheȱOfficeȱofȱtheȱProsecutor

ȱ
ȱ

ȱ

SituationȱinȱPalestineȱ
ȱ
ȱ
1. Onȱ22ȱJanuaryȱ2009,ȱpursuantȱtoȱarticleȱ12(3)ȱofȱtheȱRomeȱStatute,ȱAliȱKhashanȱactingȱasȱ
MinisterȱofȱJusticeȱofȱtheȱGovernmentȱofȱPalestineȱlodgedȱaȱdeclarationȱacceptingȱtheȱexerciseȱ
ofȱ jurisdictionȱ byȱ theȱ Internationalȱ Criminalȱ Courtȱ forȱ “actsȱ committedȱ onȱ theȱ territoryȱ ofȱ
Palestineȱsinceȱ1ȱJulyȱ2002.” 1ȱ
ȱ
2. Inȱaccordanceȱwithȱarticleȱ15ȱofȱtheȱRomeȱStatute,ȱtheȱOfficeȱofȱtheȱProsecutorȱinitiatedȱaȱ
preliminaryȱexaminationȱinȱorderȱtoȱdetermineȱwhetherȱthereȱisȱaȱreasonableȱbasisȱtoȱproceedȱ
withȱ anȱ investigation.ȱ Theȱ Officeȱ ensuredȱ aȱ fairȱ processȱ byȱ givingȱ allȱ thoseȱ concernedȱ theȱ
opportunityȱ toȱ presentȱ theirȱ arguments.ȱ Theȱ Arabȱ League’sȱ Independentȱ Factȱ Findingȱ
Committeeȱ onȱ Gazaȱ presentedȱ itsȱ reportȱ duringȱ aȱ visitȱ toȱ theȱ Court.ȱ Theȱ Officeȱ providedȱ
Palestineȱwithȱtheȱopportunityȱtoȱpresentȱitsȱviewsȱextensively,ȱinȱbothȱoralȱandȱwrittenȱform.ȱ
Theȱ Officeȱ alsoȱ consideredȱ variousȱ reportsȱ withȱ opposingȱ views. 2 ȱ ȱ Inȱ Julyȱ 2011,ȱ Palestineȱ
confirmedȱ toȱ theȱ Officeȱ thatȱ itȱ hadȱ submittedȱ itsȱ principalȱ arguments,ȱ subjectȱ toȱ theȱ
submissionȱofȱadditionalȱsupportingȱdocumentation.ȱ
ȱ
3. Theȱfirstȱstageȱinȱanyȱpreliminaryȱexaminationȱisȱtoȱdetermineȱwhetherȱtheȱpreconditionsȱ
toȱtheȱexerciseȱofȱjurisdictionȱunderȱarticleȱ12ȱofȱtheȱRomeȱStatuteȱareȱmet.ȱOnlyȱwhenȱsuchȱ
criteriaȱ areȱ establishedȱ willȱ theȱ Officeȱ proceedȱ toȱ analyseȱ informationȱ onȱ allegedȱ crimesȱ asȱ
wellȱasȱotherȱconditionsȱforȱtheȱexerciseȱofȱjurisdictionȱasȱsetȱoutȱinȱarticlesȱ13ȱandȱ53(1).ȱ
ȱ
4. Theȱ jurisdictionȱ ofȱ theȱ Courtȱ isȱ notȱ basedȱ onȱ theȱ principleȱ ofȱ universalȱ jurisdiction:ȱ
itȱrequiresȱ thatȱ theȱ Unitedȱ Nationsȱ Securityȱ Councilȱ (articleȱ 13(b))ȱ orȱ aȱ “State”ȱ (articleȱ 12)ȱ
provideȱjurisdiction.ȱArticleȱ12ȱestablishesȱthatȱaȱ“State”ȱcanȱconferȱjurisdictionȱtoȱtheȱCourtȱ
byȱbecomingȱaȱPartyȱtoȱtheȱRomeȱStatuteȱ(articleȱ12(1))ȱorȱbyȱmakingȱanȱadȱhocȱdeclarationȱ
acceptingȱtheȱCourt’sȱjurisdictionȱ(articleȱ12(3)).ȱȱ
ȱ
5. Theȱ issueȱ thatȱ arises,ȱ therefore,ȱ isȱ whoȱ definesȱ whatȱ isȱ aȱ “State”ȱ forȱ theȱ purposeȱ ofȱ
articleȱ12ȱofȱtheȱStatute?ȱInȱaccordanceȱwithȱarticleȱ125,ȱtheȱRomeȱStatuteȱisȱopenȱtoȱaccessionȱ
byȱ “allȱ States”,ȱ andȱ anyȱ Stateȱ seekingȱ toȱ becomeȱ aȱ Partyȱ toȱ theȱ Statuteȱ mustȱ depositȱ anȱ
instrumentȱofȱaccessionȱwithȱtheȱSecretaryȬGeneralȱofȱtheȱUnitedȱNations.ȱInȱinstancesȱwhereȱ
itȱ isȱ controversialȱ orȱ unclearȱ whetherȱ anȱ applicantȱ constitutesȱ aȱ “State”,ȱ itȱ isȱ theȱ practiceȱ ofȱ
theȱSecretaryȬGeneralȱtoȱfollowȱorȱseekȱtheȱGeneralȱAssembly’sȱdirectivesȱonȱtheȱmatter.ȱThisȱ
isȱ reflectedȱ inȱ Generalȱ Assemblyȱ resolutionsȱ whichȱ provideȱ indicationsȱ ofȱ whetherȱ anȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱTheȱdeclarationȱcanȱbeȱaccessedȱat:ȱhttp://www.iccȬcpi.int/NR/rdonlyres/74EEE201Ȭ0FEDȬ4481Ȭ95D4Ȭ

C8071087102C/279777/20090122PalestinianDeclaration2.pdfȱ
2ȱForȱaȱsummaryȱofȱsubmissionsȱseeȱhttp://www.iccȬ
cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/Comm+and+Ref/Palestine/. ȱ
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applicantȱ isȱ aȱ “State”. 3 ȱ Thus,ȱ competenceȱ forȱ determiningȱ theȱ termȱ “State”ȱ withinȱ theȱ
meaningȱ ofȱ articleȱ 12ȱ rests,ȱ inȱ theȱ firstȱ instance,ȱ withȱ theȱ Unitedȱ Nationsȱ Secretaryȱ Generalȱ
who,ȱ inȱ caseȱ ofȱ doubt,ȱ willȱ deferȱ toȱ theȱ guidanceȱ ofȱ Generalȱ Assembly.ȱ Theȱ Assemblyȱ ofȱ
Statesȱ Partiesȱ ofȱ theȱ Romeȱ Statuteȱ couldȱ alsoȱ inȱ dueȱ courseȱ decideȱ toȱ addressȱ theȱ matterȱ inȱ
accordanceȱwithȱarticleȱ112(2)(g)ȱofȱtheȱStatute.ȱȱ
ȱ
6. Inȱinterpretingȱandȱapplyingȱarticleȱ12ȱofȱtheȱRomeȱStatute,ȱtheȱOfficeȱhasȱassessedȱthatȱitȱ
isȱforȱtheȱrelevantȱbodiesȱatȱtheȱUnitedȱNationsȱorȱtheȱAssemblyȱofȱStatesȱPartiesȱtoȱmakeȱtheȱ
legalȱdeterminationȱwhetherȱPalestineȱqualifiesȱasȱaȱStateȱforȱtheȱpurposeȱofȱaccedingȱtoȱtheȱ
Romeȱ Statuteȱ andȱ therebyȱ enablingȱ theȱ exerciseȱ ofȱ jurisdictionȱ byȱ theȱ Courtȱ underȱ
articleȱ12(1).ȱTheȱRomeȱStatuteȱprovidesȱnoȱauthorityȱforȱtheȱOfficeȱofȱtheȱProsecutorȱtoȱadoptȱ
aȱmethodȱtoȱdefineȱtheȱtermȱ“State”ȱunderȱarticleȱ12(3)ȱwhichȱwouldȱbeȱatȱvarianceȱwithȱthatȱ
establishedȱforȱtheȱpurposeȱofȱarticleȱ12(1).ȱȱ
ȱȱ
7. Theȱ Officeȱ hasȱ beenȱ informedȱ thatȱ Palestineȱ hasȱ beenȱ recognisedȱ asȱ aȱ Stateȱ inȱ bilateralȱ
relationsȱbyȱmoreȱthanȱ130ȱgovernmentsȱandȱbyȱcertainȱinternationalȱorganisations,ȱincludingȱ
Unitedȱ Nationȱ bodies.ȱ However,ȱ theȱ currentȱ statusȱ grantedȱ toȱ Palestineȱ byȱ theȱ Unitedȱ
Nationsȱ Generalȱ Assemblyȱ isȱ thatȱ ofȱ “observer”,ȱ notȱ asȱ aȱ “NonȬmemberȱ State”.ȱ Theȱ Officeȱ
understandsȱthatȱonȱ23ȱSeptemberȱ2011,ȱPalestineȱsubmittedȱanȱapplicationȱforȱadmissionȱtoȱ
theȱUnitedȱNationsȱasȱaȱMemberȱStateȱinȱaccordanceȱwithȱarticleȱ4(2)ȱofȱtheȱUnitedȱNationsȱ
Charter,ȱbutȱtheȱSecurityȱCouncilȱhasȱnotȱyetȱmadeȱaȱrecommendationȱinȱthisȱregard.ȱWhileȱ
thisȱprocessȱhasȱnoȱdirectȱlinkȱwithȱtheȱdeclarationȱlodgedȱbyȱPalestine,ȱitȱinformsȱtheȱcurrentȱ
legalȱstatusȱofȱPalestineȱforȱtheȱinterpretationȱandȱapplicationȱofȱarticleȱ12.ȱ
ȱ
8. Theȱ Officeȱ couldȱ inȱ theȱ futureȱ considerȱ allegationsȱ ofȱ crimesȱ committedȱ inȱ Palestine,ȱ
shouldȱcompetentȱorgansȱofȱtheȱUnitedȱNationsȱorȱeventuallyȱtheȱAssemblyȱofȱStatesȱPartiesȱ
resolveȱtheȱlegalȱissueȱrelevantȱtoȱanȱassessmentȱofȱarticleȱ12ȱorȱshouldȱtheȱSecurityȱCouncil,ȱ
inȱaccordanceȱwithȱarticleȱ13(b),ȱmakeȱaȱreferralȱprovidingȱjurisdiction.ȱȱ
ȱ
EMBARGOEDȱUNTILȱDELIVERYȱ3ȱAprilȱ2012ȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
3ȱThisȱpositionȱisȱsetȱoutȱinȱtheȱunderstandingsȱadoptedȱbyȱtheȱGeneralȱAssemblyȱatȱitsȱ2202 nd ȱplenaryȱ

meetingȱonȱ14ȱDecemberȱ1973;ȱseeȱSummaryȱofȱPracticeȱofȱtheȱSecretaryȬGeneralȱasȱDepositaryȱofȱMultilateralȱ
Treaties,ȱST/LEG/7/Rev.ȱ1,ȱparasȱ81Ȭ83;ȱhttp://untreaty.un.org/olaȬinternet/Assistance/Summary.htmȱ
Page:ȱ2ȱ/ȱ2ȱ
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American Service-Members' Protection Act

BUREAU OF POLITICAL-MILITARY AFFAIRS
July 30, 2003

TITLE II--AMERICAN SERVICE-MEMBERS' PROTECTION ACT
SEC. 2001. SHORT TITLE.
SEC. 2002. FINDINGS.
1. On July 17, 1998, the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, meeting

in Rome, Italy, adopted the `Rome Statute of the International Criminal Court'. The vote on whether to proceed with the statute was 120 in favor
to 7 against, with 21 countries abstaining. The United States voted against final adoption of the Rome Statute.
2. As of April 30, 2001, 139 countries had signed the Rome Statute and 30 had ratified it. Pursuant to Article 126 of the Rome Statute, the statute

will enter into force on the first day of the month after the 60th day following the date on which the 60th country deposits an instrument ratifying
the statute.
3. Since adoption of the Rome Statute, a Preparatory Commission for the International Criminal Court has met regularly to draft documents to

implement the Rome Statute, including Rules of Procedure and Evidence, Elements of Crimes, and a definition of the Crime of Aggression.
4. During testimony before the Congress following the adoption of the Rome Statute, the lead United States negotiator, Ambassador David

Scheffer stated that the United States could not sign the Rome Statute because certain critical negotiating objectives of the United States had
not been achieved. As a result, he stated: `We are left with consequences that do not serve the cause of international justice.'.
5. Ambassador Scheffer went on to tell the Congress that: `Multinational peacekeeping forces operating in a country that has joined the treaty can

be exposed to the Court's jurisdiction even if the country of the individual peacekeeper has not joined the treaty. Thus, the treaty purports to
establish an arrangement whereby United States armed forces operating overseas could be conceivably prosecuted by the international court
even if the United States has not agreed to be bound by the treaty. Not only is this contrary to the most fundamental principles of treaty law, it
could inhibit the ability of the United States to use its military to meet alliance obligations and participate in multinational operations, including
humanitarian interventions to save civilian lives. Other contributors to peacekeeping operations will be similarly exposed.'.
6. Notwithstanding these concerns, President Clinton directed that the United States sign the Rome Statute on December 31, 2000. In a statement

issued that day, he stated that in view of the unremedied deficiencies of the Rome Statute, `I will not, and do not recommend that my successor
submit the Treaty to the Senate for advice and consent until our fundamental concerns are satisfied'.
7. Any American prosecuted by the International Criminal Court will, under the Rome Statute, be denied procedural protections to which all

Americans are entitled under the Bill of Rights to the United States Constitution, such as the right to trial by jury.
8. Members of the Armed Forces of the United States should be free from the risk of prosecution by the International Criminal Court, especially

when they are stationed or deployed around the world to protect the vital national interests of the United States. The United States Government
has an obligation to protect the members of its Armed Forces, to the maximum extent possible, against criminal prosecutions carried out by the
International Criminal Court.
9. In addition to exposing members of the Armed Forces of the United States to the risk of international criminal prosecution, the Rome Statute

creates a risk that the President and other senior elected and appointed officials of the United States Government may be prosecuted by the
International Criminal Court. Particularly if the Preparatory Commission agrees on a definition of the Crime of Aggression over United States
objections, senior United States officials may be at risk of criminal prosecution for national security decisions involving such matters as
responding to acts of terrorism, preventing the proliferation of weapons of mass destruction, and deterring aggression. No less than members
of the Armed Forces of the United States, senior officials of the United States Government should be free from the risk of prosecution by the
International Criminal Court, especially with respect to official actions taken by them to protect the national interests of the United States.
10. Any agreement within the Preparatory Commission on a definition of the Crime of Aggression that usurps the prerogative of the United Nations

Security Council under Article 39 of the charter of the United Nations to `determine the existence of any .... act of aggression' would contravene
the charter of the United Nations and undermine deterrence.
11. It is a fundamental principle of international law that a treaty is binding upon its parties only and that it does not create obligations for nonparties
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without their consent to be bound. The United States is not a party to the Rome Statute and will not be bound by any of its terms. The United
States will not recognize the jurisdiction of the International Criminal Court over United States nationals.
Congress makes the following findings:

SEC. 2003. WAIVER AND TERMINATION OF PROHIBITIONS OF THIS TITLE.
a. AUTHORITY TO INITIALLY WAIVE SECTIONS 5 AND 7- The President is authorized to waive the prohibitions and requirements of sections

2005 and 2007 for a single period of 1 year. A waiver under this subsection may be issued only if the President at least 15 days in advance of
exercising such authority-1. notifies the appropriate congressional committees of the intention to exercise such authority; and
2. determines and reports to the appropriate congressional committees that the International Criminal Court has entered into a binding

agreement that-A. prohibits the International Criminal Court from seeking to exercise jurisdiction over the following persons with respect to actions

undertaken by them in an official capacity:
i. covered United States persons;
ii. covered allied persons; and
iii. individuals who were covered United States persons or covered allied persons; and
B. ensures that no person described in subparagraph (A) will be arrested, detained, prosecuted, or imprisoned by or on behalf of the

International Criminal Court.
b. AUTHORITY TO EXTEND WAIVER OF SECTIONS 5 AND 7- The President is authorized to waive the prohibitions and requirements of

sections 2005 and 2007 for successive periods of 1 year each upon the expiration of a previous waiver pursuant to subsection (a) or this
subsection. A waiver under this subsection may be issued only if the President at least 15 days in advance of exercising such authority-1. notifies the appropriate congressional committees of the intention to exercise such authority; and
2. determines and reports to the appropriate congressional committees that the International Criminal Court-A. remains party to, and has continued to abide by, a binding agreement that-i. prohibits the International Criminal Court from seeking to exercise jurisdiction over the following persons with respect to actions

undertaken by them in an official capacity:
I. covered United States persons;
II. covered allied persons; and
III. individuals who were covered United States persons or covered allied persons; and
ii. ensures that no person described in clause (i) will be arrested, detained, prosecuted, or imprisoned by or on behalf of the

International Criminal Court; and
B. has taken no steps to arrest, detain, prosecute, or imprison any person described in clause (i) of subparagraph (A).
c. AUTHORITY TO WAIVE SECTIONS 4 AND 6 WITH RESPECT TO AN INVESTIGATION OR PROSECUTION OF A NAMED INDIVIDUAL- The

President is authorized to waive the prohibitions and requirements of sections 2004 and 2006 to the degree such prohibitions and requirements
would prevent United States cooperation with an investigation or prosecution of a named individual by the International Criminal Court. A waiver
under this subsection may be issued only if the President at least 15 days in advance of exercising such authority-1. notifies the appropriate congressional committees of the intention to exercise such authority; and
2. determines and reports to the appropriate congressional committees that-A. a waiver pursuant to subsection (a) or (b) of the prohibitions and requirements of sections 2005 and 2007 is in effect;
B. there is reason to believe that the named individual committed the crime or crimes that are the subject of the International Criminal

Court's investigation or prosecution;
C. it is in the national interest of the United States for the International Criminal Court's investigation or prosecution of the named

individual to proceed; and
D. in investigating events related to actions by the named individual, none of the following persons will be investigated, arrested,

detained, prosecuted, or imprisoned by or on behalf of the International Criminal Court with respect to actions undertaken by them in
an official capacity:
i. Covered United States persons.
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ii. Covered allied persons.
iii. Individuals who were covered United States persons or covered allied persons.
d. TERMINATION OF WAIVER PURSUANT TO SUBSECTION (c)- Any waiver or waivers exercised pursuant to subsection (c) of the prohibitions

and requirements of sections 2004 and 2006 shall terminate at any time that a waiver pursuant to subsection (a) or (b) of the prohibitions and
requirements of sections 2005 and 2007 expires and is not extended pursuant to subsection (b).
e. TERMINATION OF PROHIBITIONS OF THIS TITLE- The prohibitions and requirements of sections 2004, 2005, 2006, and 2007 shall cease to

apply, and the authority of section 2008 shall terminate, if the United States becomes a party to the International Criminal Court pursuant to a
treaty made under article II, section 2, clause 2 of the Constitution of the United States.
SEC. 2004. PROHIBITION ON COOPERATION WITH THE INTERNATIONAL CRIMINAL COURT.
a. APPLICATION- The provisions of this section-1. apply only to cooperation with the International Criminal Court and shall not apply to cooperation with an ad hoc international criminal

tribunal established by the United Nations Security Council before or after the date of the enactment of this Act to investigate and
prosecute war crimes committed in a specific country or during a specific conflict; and
2. shall not prohibit-A. any action permitted under section 2008; or
B. communication by the United States of its policy with respect to a matter.
b. PROHIBITION ON RESPONDING TO REQUESTS FOR COOPERATION- Notwithstanding section 1782 of title 28, United States Code, or any

other provision of law, no United States Court, and no agency or entity of any State or local government, including any court, may cooperate
with the International Criminal Court in response to a request for cooperation submitted by the International Criminal Court pursuant to the Rome
Statute.
c. PROHIBITION ON TRANSMITTAL OF LETTERS ROGATORY FROM THE INTERNATIONAL CRIMINAL COURT- Notwithstanding section

1781 of title 28, United States Code, or any other provision of law, no agency of the United States Government may transmit for execution any
letter rogatory issued, or other request for cooperation made, by the International Criminal Court to the tribunal, officer, or agency in the United
States to whom it is addressed.
d. PROHIBITION ON EXTRADITION TO THE INTERNATIONAL CRIMINAL COURT- Notwithstanding any other provision of law, no agency or

entity of the United States Government or of any State or local government may extradite any person from the United States to the International
Criminal Court, nor support the transfer of any United States citizen or permanent resident alien to the International Criminal Court.
e. PROHIBITION ON PROVISION OF SUPPORT TO THE INTERNATIONAL CRIMINAL COURT- Notwithstanding any other provision of law, no

agency or entity of the United States Government or of any State or local government, including any court, may provide support to the
International Criminal Court.
f. PROHIBITION ON USE OF APPROPRIATED FUNDS TO ASSIST THE INTERNATIONAL CRIMINAL COURT- Notwithstanding any other

provision of law, no funds appropriated under any provision of law may be used for the purpose of assisting the investigation, arrest, detention,
extradition, or prosecution of any United States citizen or permanent resident alien by the International Criminal Court.
g. RESTRICTION ON ASSISTANCE PURSUANT TO MUTUAL LEGAL ASSISTANCE TREATIES- The United States shall exercise its rights to limit

the use of assistance provided under all treaties and executive agreements for mutual legal assistance in criminal matters, multilateral
conventions with legal assistance provisions, and extradition treaties, to which the United States is a party, and in connection with the execution
or issuance of any letter rogatory, to prevent the transfer to, or other use by, the International Criminal Court of any assistance provided by the
United States under such treaties and letters rogatory.
h. PROHIBITION ON INVESTIGATIVE ACTIVITIES OF AGENTS- No agent of the International Criminal Court may conduct, in the United States

or any territory subject to the jurisdiction of the United States, any investigative activity relating to a preliminary inquiry, investigation,
prosecution, or other proceeding at the International Criminal Court.
SEC. 2005. RESTRICTION ON UNITED STATES PARTICIPATION IN CERTAIN UNITED NATIONS PEACEKEEPING OPERATIONS.
a. POLICY- Effective beginning on the date on which the Rome Statute enters into force pursuant to Article 126 of the Rome Statute, the President

should use the voice and vote of the United States in the United Nations Security Council to ensure that each resolution of the Security Council
authorizing any peacekeeping operation under chapter VI of the charter of the United Nations or peace enforcement operation under chapter VII
of the charter of the United Nations permanently exempts, at a minimum, members of the Armed Forces of the United States participating in
such operation from criminal prosecution or other assertion of jurisdiction by the International Criminal Court for actions undertaken by such
personnel in connection with the operation.
b. RESTRICTION- Members of the Armed Forces of the United States may not participate in any peacekeeping operation under chapter VI of the

charter of the United Nations or peace enforcement operation under chapter VII of the charter of the United Nations, the creation of which is
authorized by the United Nations Security Council on or after the date that the Rome Statute enters into effect pursuant to Article 126 of the
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Rome Statute, unless the President has submitted to the appropriate congressional committees a certification described in subsection (c) with
respect to such operation.
c. CERTIFICATION- The certification referred to in subsection (b) is a certification by the President that-1. members of the Armed Forces of the United States are able to participate in the peacekeeping or peace enforcement operation without

risk of criminal prosecution or other assertion of jurisdiction by the International Criminal Court because, in authorizing the operation, the
United Nations Security Council permanently exempted, at a minimum, members of the Armed Forces of the United States participating in
the operation from criminal prosecution or other assertion of jurisdiction by the International Criminal Court for actions undertaken by them
in connection with the operation;
2. members of the Armed Forces of the United States are able to participate in the peacekeeping or peace enforcement operation without

risk of criminal prosecution or other assertion of jurisdiction by the International Criminal Court because each country in which members of
the Armed Forces of the United States participating in the operation will be present either is not a party to the International Criminal Court
and has not invoked the jurisdiction of the International Criminal Court pursuant to Article 12 of the Rome Statute, or has entered into an
agreement in accordance with Article 98 of the Rome Statute preventing the International Criminal Court from proceeding against members
of the Armed Forces of the United States present in that country; or
3. the national interests of the United States justify participation by members of the Armed Forces of the United States in the peacekeeping

or peace enforcement operation.
SEC. 2006. PROHIBITION ON DIRECT OR INDIRECT TRANSFER OF CLASSIFIED NATIONAL SECURITY INFORMATION AND LAW
ENFORCEMENT INFORMATION TO THE INTERNATIONAL CRIMINAL COURT.
a. IN GENERAL- Not later than the date on which the Rome Statute enters into force, the President shall ensure that appropriate procedures are

in place to prevent the transfer of classified national security information and law enforcement information to the International Criminal Court for
the purpose of facilitating an investigation, apprehension, or prosecution.
b. INDIRECT TRANSFER- The procedures adopted pursuant to subsection (a) shall be designed to prevent the transfer to the United Nations and

to the government of any country that is party to the International Criminal Court of classified national security information and law enforcement
information that specifically relates to matters known to be under investigation or prosecution by the International Criminal Court, except to the
degree that satisfactory assurances are received from the United Nations or that government, as the case may be, that such information will not
be made available to the International Criminal Court for the purpose of facilitating an investigation, apprehension, or prosecution.
c. CONSTRUCTION- The provisions of this section shall not be construed to prohibit any action permitted under section 2008.

SEC. 2007. PROHIBITION OF UNITED STATES MILITARY ASSISTANCE TO PARTIES TO THE INTERNATIONAL CRIMINAL COURT.
a. PROHIBITION OF MILITARY ASSISTANCE- Subject to subsections (b) and (c), and effective 1 year after the date on which the Rome Statute

enters into force pursuant to Article 126 of the Rome Statute, no United States military assistance may be provided to the government of a
country that is a party to the International Criminal Court.
b. NATIONAL INTEREST WAIVER- The President may, without prior notice to Congress, waive the prohibition of subsection (a) with respect to a

particular country if he determines and reports to the appropriate congressional committees that it is important to the national interest of the
United States to waive such prohibition.
c. ARTICLE 98 WAIVER- The President may, without prior notice to Congress, waive the prohibition of subsection (a) with respect to a particular

country if he determines and reports to the appropriate congressional committees that such country has entered into an agreement with the
United States pursuant to Article 98 of the Rome Statute preventing the International Criminal court from proceeding against United States
personnel present in such country.
d. EXEMPTION- The prohibition of subsection (a) shall not apply to the government of-1. a NATO member country;
2. a major non-NATO ally (including Australia, Egypt, Israel, Japan, Jordan, Argentina, the Republic of Korea, and New Zealand); or
3. Taiwan.

SEC. 2008. AUTHORITY TO FREE MEMBERS OF THE ARMED FORCES OF THE UNITED STATES AND CERTAIN OTHER PERSONS
DETAINED OR IMPRISONED BY OR ON BEHALF OF THE INTERNATIONAL CRIMINAL COURT.
a. AUTHORITY- The President is authorized to use all means necessary and appropriate to bring about the release of any person described in

subsection (b) who is being detained or imprisoned by, on behalf of, or at the request of the International Criminal Court.
b. PERSONS AUTHORIZED TO BE FREED- The authority of subsection (a) shall extend to the following persons:
1. Covered United States persons.
2. Covered allied persons.
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3. Individuals detained or imprisoned for official actions taken while the individual was a covered United States person or a covered allied

person, and in the case of a covered allied person, upon the request of such government.
c. AUTHORIZATION OF LEGAL ASSISTANCE- When any person described in subsection (b) is arrested, detained, investigated, prosecuted, or

imprisoned by, on behalf of, or at the request of the International Criminal Court, the President is authorized to direct any agency of the United
States Government to provide-1. legal representation and other legal assistance to that person (including, in the case of a person entitled to assistance under section 1037

of title 10, United States Code, representation and other assistance in the manner provided in that section);
2. exculpatory evidence on behalf of that person; and
3. defense of the interests of the United States through appearance before the International Criminal Court pursuant to Article 18 or 19 of the

Rome Statute, or before the courts or tribunals of any country.
d. BRIBES AND OTHER INDUCEMENTS NOT AUTHORIZED- This section does not authorize the payment of bribes or the provision of other such

incentives to induce the release of a person described in subsection (b).
SEC. 2009. ALLIANCE COMMAND ARRANGEMENTS.
a. REPORT ON ALLIANCE COMMAND ARRANGEMENTS- Not later than 6 months after the date of the enactment of this Act, the President

should transmit to the appropriate congressional committees a report with respect to each military alliance to which the United States is party-1. describing the degree to which members of the Armed Forces of the United States may, in the context of military operations undertaken by

or pursuant to that alliance, be placed under the command or operational control of foreign military officers subject to the jurisdiction of the
International Criminal Court because they are nationals of a party to the International Criminal Court; and
2. evaluating the degree to which members of the Armed Forces of the United States engaged in military operations undertaken by or

pursuant to that alliance may be exposed to greater risks as a result of being placed under the command or operational control of foreign
military officers subject to the jurisdiction of the International Criminal Court.
b. DESCRIPTION OF MEASURES TO ACHIEVE ENHANCED PROTECTION FOR MEMBERS OF THE ARMED FORCES OF THE UNITED

STATES- Not later than 1 year after the date of the enactment of this Act, the President should transmit to the appropriate congressional
committees a description of modifications to command and operational control arrangements within military alliances to which the United States
is a party that could be made in order to reduce any risks to members of the Armed Forces of the United States identified pursuant to
subsection (a)(2).
c. SUBMISSION IN CLASSIFIED FORM- The report under subsection (a), and the description of measures under subsection (b), or appropriate

parts thereof, may be submitted in classified form.
SEC. 2010. WITHHOLDINGS.
Funds withheld from the United States share of assessments to the United Nations or any other international organization during any fiscal year
pursuant to section 705 of the Admiral James W. Nance and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000 and 2001 (as
enacted by section 1000(a)(7) of Public Law 106-113; 113 Stat. 1501A-460), are authorized to be transferred to the Embassy Security,
Construction and Maintenance Account of the Department of State.
SEC. 2011. APPLICATION OF SECTIONS 2004 AND 2006 TO EXERCISE OF CONSTITUTIONAL AUTHORITIES.
a. IN GENERAL- Sections 2004 and 2006 shall not apply to any action or actions with respect to a specific matter involving the International

Criminal Court taken or directed by the President on a case-by-case basis in the exercise of the President's authority as Commander in Chief of
the Armed Forces of the United States under article II, section 2 of the United States Constitution or in the exercise of the executive power
under article II, section 1 of the United States Constitution.
b. NOTIFICATION TO CONGRESS1. IN GENERAL- Subject to paragraph (2), not later than 15 days after the President takes or directs an action or actions described in

subsection (a) that would otherwise be prohibited under section 2004 or 2006, the President shall submit a notification of such action to the
appropriate congressional committees. A notification under this paragraph shall include a description of the action, a determination that the
action is in the national interest of the United States, and a justification for the action.
2. EXCEPTION- If the President determines that a full notification under paragraph (1) could jeopardize the national security of the United

States or compromise a United States law enforcement activity, not later than 15 days after the President takes or directs an action or
actions referred to in paragraph (1) the President shall notify the appropriate congressional committees that an action has been taken and
a determination has been made pursuant to this paragraph. The President shall provide a full notification under paragraph (1) not later than
15 days after the reasons for the determination under this paragraph no longer apply.
c. CONSTRUCTION- Nothing in this section shall be construed as a grant of statutory authority to the President to take any action.

SEC. 2012. NONDELEGATION.
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The authorities vested in the President by sections 2003 and 2011(a) may not be delegated by the President pursuant to section 301 of title 3,
United States Code, or any other provision of law. The authority vested in the President by section 2005(c)(3) may not be delegated by the
President pursuant to section 301 of title 3, United States Code, or any other provision of law to any official other than the Secretary of
Defense, and if so delegated may not be subdelegated.
SEC. 2013. DEFINITIONS.
As used in this title and in section 706 of the Admiral James W. Nance and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000
and 2001:
1. APPROPRIATE CONGRESSIONAL COMMITTEES- The term `appropriate congressional committees' means the Committee on

International Relations of the House of Representatives and the Committee on Foreign Relations of the Senate.
2. CLASSIFIED NATIONAL SECURITY INFORMATION- The term `classified national security information' means information that is classified

or classifiable under Executive Order 12958 or a successor Executive order.
3. COVERED ALLIED PERSONS- The term `covered allied persons' means military personnel, elected or appointed officials, and other

persons employed by or working on behalf of the government of a NATO member country, a major non-NATO ally (including Australia,
Egypt, Israel, Japan, Jordan, Argentina, the Republic of Korea, and New Zealand), or Taiwan, for so long as that government is not a party
to the International Criminal Court and wishes its officials and other persons working on its behalf to be exempted from the jurisdiction of
the International Criminal Court.
4. COVERED UNITED STATES PERSONS- The term `covered United States persons' means members of the Armed Forces of the United

States, elected or appointed officials of the United States Government, and other persons employed by or working on behalf of the United
States Government, for so long as the United States is not a party to the International Criminal Court.
5. EXTRADITION- The terms `extradition' and `extradite' mean the extradition of a person in accordance with the provisions of chapter 209 of

title 18, United States Code, (including section 3181(b) of such title) and such terms include both extradition and surrender as those terms
are defined in Article 102 of the Rome Statute.
6. INTERNATIONAL CRIMINAL COURT- The term `International Criminal Court' means the court established by the Rome Statute.
7. MAJOR NON-NATO ALLY- The term `major non-NATO ally' means a country that has been so designated in accordance with section 517

of the Foreign Assistance Act of 1961.
8. PARTICIPATE IN ANY PEACEKEEPING OPERATION UNDER CHAPTER VI OF THE CHARTER OF THE UNITED NATIONS OR PEACE

ENFORCEMENT OPERATION UNDER CHAPTER VII OF THE CHARTER OF THE UNITED NATIONS- The term `participate in any
peacekeeping operation under chapter VI of the charter of the United Nations or peace enforcement operation under chapter VII of the
charter of the United Nations' means to assign members of the Armed Forces of the United States to a United Nations military command
structure as part of a peacekeeping operation under chapter VI of the charter of the United Nations or peace enforcement operation under
chapter VII of the charter of the United Nations in which those members of the Armed Forces of the United States are subject to the
command or operational control of one or more foreign military officers not appointed in conformity with article II, section 2, clause 2 of the
Constitution of the United States.
9. PARTY TO THE INTERNATIONAL CRIMINAL COURT- The term `party to the International Criminal Court' means a government that has

deposited an instrument of ratification, acceptance, approval, or accession to the Rome Statute, and has not withdrawn from the Rome
Statute pursuant to Article 127 thereof.
10. PEACEKEEPING OPERATION UNDER CHAPTER VI OF THE CHARTER OF THE UNITED NATIONS OR PEACE ENFORCEMENT

OPERATION UNDER CHAPTER VII OF THE CHARTER OF THE UNITED NATIONS- The term `peacekeeping operation under chapter VI
of the charter of the United Nations or peace enforcement operation under chapter VII of the charter of the United Nations' means any
military operation to maintain or restore international peace and security that-A. is authorized by the United Nations Security Council under chapter VI or VII of the charter of the United Nations; and
B. is paid for from assessed contributions of United Nations members that are made available for peacekeeping or peace enforcement

activities.
11. ROME STATUTE- The term `Rome Statute' means the Rome Statute of the International Criminal Court, adopted by the United Nations

Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court on July 17, 1998.
12. SUPPORT- The term `support' means assistance of any kind, including financial support, transfer of property or other material support,

services, intelligence sharing, law enforcement cooperation, the training or detail of personnel, and the arrest or detention of individuals.
13. UNITED STATES MILITARY ASSISTANCE- The term `United States military assistance' means-A. assistance provided under chapter 2 or 5 of part II of the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.); or
B. defense articles or defense services furnished with the financial assistance of the United States Government, including through loans

and guarantees, under section 23 of the Arms Export Control Act (22 U.S.C. 2763).
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SEC. 2014. REPEAL OF LIMITATION.
The Department of Defense Appropriations Act, 2002 (division A of Public Law 107-117) is amended by striking section 8173.
SEC. 2015. ASSISTANCE TO INTERNATIONAL EFFORTS.
Nothing in this title shall prohibit the United States from rendering assistance to international efforts to bring to justice Saddam Hussein,
Slobodan Milosovic, Osama bin Laden, other members of Al Queda, leaders of Islamic Jihad, and other foreign nationals accused of genocide,
war crimes or crimes against humanity.
This title may be cited as the `American Service-members' Protection Act of 2002'.
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Regulation No. 2000/15 on the Establishment of Panels with
Exclusive Jurisdiction over Serious Criminal Offences
(United Nations Transitional Administration in East Timor,
UNTAET/REG/2000/15, 6 June 2000)

UNTAET

I. General

1.1
Pursuant to Section 10.3 of UNTAET Regulation No. 2000/11, there shall be
established panels of judges (hereinafter: "panels") within the District Court in Dili with
exclusive jurisdiction to deal with serious criminal offences.

Section 1
Panels with Jurisdiction over Serious Criminal Offences

Promulgates the following:

For the purpose of establishing panels with exclusive jurisdiction over serious criminal
offences as referred to under Section 10.1 of UNTAET Regulation No. 2000/11,

After consultation in the National Consultative Council,

Recalling the recommendations of the International Commission of Inquiry of East
Timor in their report to the Secretary-General of January 2000,

Taking into account UNTAET Regulation No. 2000/11 of 6 March 2000 on the
Organisation of Courts in East Timor (hereinafter: UNTAET Regulation No. 2000/11) as
amended by UNTAET Regulation No. 2000/14 of 10 May 2000 (hereinafter: UNTAET
Regulation No. 2000/14),

Taking into account United Nations Transitional Administration in East Timor
(UNTAET) Regulation No.1999/1 of 27 November 1999 on the Authority of the Transitional
Administration in East Timor (hereinafter: UNTAET Regulation No. 1999/1),

Pursuant to the authority given to him under United Nations Security Council
resolution 1272 (1999) of 25 October 1999,

The Special Representative of the Secretary-General (hereinafter: Transitional
Administrator),

ON THE ESTABLISHMENT OF PANELS WITH EXCLUSIVE JURISDICTION
OVER SERIOUS CRIMINAL OFFENCES

UNTAET/REG/2000/15
6 June 2000

NATIONS UNIES
Administration Transitoire des Nations Unies
au Timor Oriental

REGULATION NO. 2000/15

UNITED NATIONS
United Nations Transitional Administration
in East Timor
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Genocide;
War Crimes;
Crimes against Humanity;
Murder;
Sexual Offences; and
Torture.

the serious criminal offence at issue was committed within the territory of East
Timor;
the serious criminal offence was committed by an East Timorese citizen; or
the victim of the serious criminal offence was an East Timorese citizen.

2.5
In accordance with Section 7.3 of UNTAET Regulation No. 2000/11, the panels
established by the present regulation shall have jurisdiction (ratione loci) throughout the
entire territory of East Timor.

2.4
The panels shall have jurisdiction in respect of crimes committed in East Timor prior
to 25 October 1999 only insofar as the law on which the serious criminal offence is based is
consistent with Section 3.1 of UNTAET Regulation No. 1999/1 or any other UNTAET
Regulation.

2.3
With regard to the serious criminal offences listed under Section 10.1(d) to (e) of
UNTAET Regulation No. 2000/11 as specified in Sections 8 to 9 of the present regulation, the
panels established within the District Court in Dili shall have exclusive jurisdiction only
insofar as the offence was committed in the period between 1 January 1999 and 25 October
1999.

(b)
(c)

(a)

2.2
For the purposes of the present regulation, "universal jurisdiction" means jurisdiction
irrespective of whether:

2.1
With regard to the serious criminal offences listed under Section 10.1 (a), (b), (c) and
(f) of UNTAET Regulation No. 2000/11, as specified in Sections 4 to 7 of the present
regulation, the panels shall have universal jurisdiction.

Section 2
Jurisdiction

1.4
At any stage of the proceedings, in relation to cases of serious criminal offences listed
under Section 10 (a) to (f) of UNTAET Regulation No. 2000/11, as specified in Sections 4 to
9 of the present regulation, a panel may have deferred to itself a case which is pending before
another panel or court in East Timor.

(a)
(b)
(c)
(d)
(e)
(f)

1.3
The panels established pursuant to Sections 10.3 and 15.5 of UNTAET Regulation
No. 2000/11 and as specified under Section 1 of the present regulation, shall exercise
jurisdiction in accordance with Section 10 of UNTAET Regulation No. 2000/11 and with the
provisions of the present regulation with respect to the following serious criminal offences:

1.2
Pursuant to Section 15.5 of UNTAET Regulation No. 2000/11 there shall be
established panels within the Court of Appeal in Dili to hear and decide an appeal on a matter
under Section 10 of UNTAET Regulation No. 2000/11, as specified in Sections 4 to 9 of the
present regulation.
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"Deportation or forcible transfer of population" means forced displacement of
the persons concerned by expulsion or other coercive acts from the area in
which they are lawfully present, without grounds permitted under international
law;
"Torture" means the intentional infliction of severe pain or suffering, whether
physical or mental, upon a person in the custody or under the control of the
accused; except that torture shall not include pain or suffering arising only
from, inherent in or incidental to, lawful sanctions;
"Forced pregnancy" means the unlawful confinement of a woman forcibly
made pregnant, with the intent of affecting the ethnic composition of any
population or carrying out other grave violations of international law. This
definition shall not in any way be interpreted as affecting national laws relating
to pregnancy;
"Persecution" means the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the group or
collectivity;
"The crime of apartheid" means inhumane acts of a character similar to those
referred to in Section 5.1, committed in the context of an institutionalised
regime of systematic oppression and domination by one racial group over any
other racial group or groups and committed with the intention of maintaining
that regime;
"Enforced disappearance of persons" means the arrest, detention or abduction
of persons by, or with the authorization, support or acquiescence of, a State or
a political organization, followed by a refusal to acknowledge that deprivation
of freedom or to give information on the fate or whereabouts of those persons,
with the intention of removing them from the protection of the law for a
prolonged period of time.

(c)

(d)

(e)

(f)

(g)

(h)

Section 5
Crimes Against Humanity

Killing members of the group;
Causing serious bodily or mental harm to members of the group;
Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
Imposing measures intended to prevent births within the group;
Forcibly transferring children of the group to another group.

(h)

(f)
(g)

(a)
(b)
(c)
(d)
(e)

Murder;
Extermination;
Enslavement;
Deportation or forcible transfer of population;
Imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law;
Torture;
Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity;
Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in Section 5.3 of the
present regulation, or other grounds that are universally recognized as

5.1
For the purposes of the present regulation, "crimes against humanity" means any of
the following acts when committed as part of a widespread or systematic attack and directed
against any civilian population, with knowledge of the attack:

(d)
(e)

(a)
(b)
(c)

For the purposes of the present regulation, "genocide" means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

Section 4
Genocide

II. Serious Criminal Offences

"Enslavement" means the exercise of any or all of the powers attaching to the
right of ownership over a person and includes the exercise of such power in the
course of trafficking in persons, in particular women and children;

(b)

3.2
In the event of a change in the law applicable to a given case prior to a final
judgement, the law more favourable to the person being investigated, prosecuted or convicted
shall apply.

For the purposes of Section 5.1 of the present regulation:
"Extermination" includes the intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine, calculated to bring about
the destruction of part of a population;

5.2

(i)
(j)
(k)

(a)

(a)
the law of East Timor as promulgated by Sections 2 and 3 of UNTAET
Regulation No. 1999/1 and any subsequent UNTAET regulations and directives; and

In exercising their jurisdiction, the panels shall apply:

impermissible under international law, in connection with any act referred to in
this paragraph or any crime within the jurisdiction of the panels;
Enforced disappearance of persons;
The crime of apartheid;
Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health.

(b)
where appropriate, applicable treaties and recognised principles and norms of
international law, including the established principles of the international law of armed
conflict.

3.1

Section 3
Applicable Law
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6.1

(b)

(a)

Torture or inhuman treatment, including biological experiments;

Wilfully causing great suffering, or serious injury to body or health;

Extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

Compelling a prisoner of war or other protected person to serve in the
forces of a hostile Power;

Wilfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial;

Unlawful deportation or transfer or unlawful confinement;

Taking of hostages.

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives;

Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long
as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

Intentionally launching an attack in the knowledge that such attack will
cause incidental loss of life or injury to civilians or damage to civilian
objects or widespread, long-term and severe damage to the natural

(i)

(ii)

(iii)

(iv)

Other serious violations of the laws and customs applicable in international
armed conflict, within the established framework of international law, namely, any
of the following acts:

Wilful killing;

(i)

Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of
the following acts against persons or property protected under the provisions of the
relevant Geneva Convention:

For the purposes of the present regulation, "war crimes" means:

Section 6
War crimes

5.3
For the purpose of the present regulation, the term "gender" refers to the two sexes,
male and female, within the context of society. The term "gender" does not indicate any
meaning different from the above.

Killing or wounding a combatant who, having laid down his arms or
having no longer means of defence, has surrendered at discretion;
Making improper use of a flag of truce, of the flag or of the military
insignia and uniform of the enemy or of the United Nations, as well as
of the distinctive emblems of the Geneva Conventions, resulting in
death or serious personal injury;

(vi)
(vii)

Subjecting persons who are in the power of an adverse party to physical
mutilation or to medical or scientific experiments of any kind which are
neither justified by the medical, dental or hospital treatment of the
person concerned nor carried out in his or her interest, and which cause
death to or seriously endanger the health of such person or persons;
Killing or wounding treacherously individuals belonging to the hostile
nation or army;
Declaring that no quarter will be given;
Destroying or seizing the enemy's property unless such destruction or
seizure be imperatively demanded by the necessities of war;
Declaring abolished, suspended or inadmissible in a court of law the
rights and actions of the nationals of the hostile party;
Compelling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were
in the belligerent's service before the commencement of the war;
Pillaging a town or place, even when taken by assault;
Employing poison or poisoned weapons;

(x)

(xi)
(xii)
(xiii)
(xiv)
(xv)

(xvi)
(xvii)

(xviii) Employing asphyxiating, poisonous or other gases, and all analogous
liquids, materials or devices;

Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments,
hospitals and places where the sick and wounded are collected,
provided they are not military objectives;

(ix)

(viii) The transfer, directly or indirectly, by the Occupying Power of parts of
its own civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the population of the occupied
territory within or outside this territory;

Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not
military objectives;

(v)

environment which would be clearly excessive in relation to the
concrete and direct overall military advantage anticipated;
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Employing weapons, projectiles and material and methods of warfare
which are of a nature to cause superfluous injury or unnecessary
suffering or which are inherently indiscriminate in violation of the
international law of armed conflict;

Committing outrages upon personal dignity, in particular humiliating
and degrading treatment;

(xx)

(xxi)

Violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

Committing outrages upon personal dignity, in particular humiliating
and degrading treatment;

Taking of hostages;

The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court,
affording all judicial guarantees which are generally recognized as
indispensable.

(i)

(ii)

(iii)

(iv)

(c)
In the case of an armed conflict not of an international character, serious
violations of Article 3 common to the four Geneva Conventions of 12 August 1949,
namely, any of the following acts committed against persons taking no active part in
the hostilities, including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any other cause:

(xxvi) Conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostilities.

(xxv) Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including
wilfully impeding relief supplies as provided for under the Geneva
Conventions;

(xxiv) Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the
Geneva Conventions in conformity with international law;

(xxiii) Utilizing the presence of a civilian or other protected person to render
certain points, areas or military forces immune from military
operations;

(xxii) Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in Section 5.2 (e) of the present regulation,
enforced sterilization, or any other form of sexual violence also
constituting a grave breach of the Geneva Conventions;

Employing bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the
core or is pierced with incisions;

(xix)

Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the
Geneva Conventions in conformity with international law;
Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long
as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;
Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments,
hospitals and places where the sick and wounded are collected,
provided they are not military objectives;
Pillaging a town or place, even when taken by assault;
Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in Section 5.2 (e) of the present regulation,
enforced sterilization, and any other form of sexual violence also
constituting a serious violation of Article 3 common to the four Geneva
Conventions;
Conscripting or enlisting children under the age of fifteen years into
armed forces or groups or using them to participate actively in
hostilities;

(ii)

(iii)

(iv)

(v)
(vi)

(vii)

Killing or wounding treacherously a combatant adversary;
Declaring that no quarter will be given;
Subjecting persons who are in the power of another party to the conflict
to physical mutilation or to medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital
treatment of the person concerned nor carried out in his or her interest,

(ix)
(x)
(xi)

(viii) Ordering the displacement of the civilian population for reasons related
to the conflict, unless the security of the civilians involved or
imperative military reasons so demand;

Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(i)

(e)
Other serious violations of the laws and customs applicable in armed conflicts
not of an international character, within the established framework of international
law, namely, any of the following acts:

(d)
Section 6.1 (c) of the present regulation applies to armed conflicts not of an
international character and thus does not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence or other acts of a
similar nature.
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Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities of
the conflict;

Section 10
Penalties

For the purposes of the present regulation, the provisions of the applicable Penal Code
in East Timor shall, as appropriate, apply.

Section 9
Sexual Offences

For the purposes of the present regulation, the provisions of the applicable Penal
Code in East Timor shall, as appropriate, apply.

Section 8
Murder

7.3
No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked as a
justification of torture.

7.2
This Section is without prejudice to any international instrument or national
legislation which does or may contain provisions of wider application.

7.1
For the purposes of the present regulation, torture means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him/her or a third person information or a confession,
punishing him/her for an act he/she or a third person has committed or is suspected of
having committed, or humiliating, intimidating or coercing him/her or a third person, or
for any reason based on discrimination of any kind. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions.

Section 7
Torture

6.2
Nothing in Section 6.1 (c) and (e) of the present regulation shall affect the
responsibility of a Government to maintain or re-establish law and order in the State or to
defend the unity and territorial integrity of the State, by all legitimate means.

(f)
Section 6.1 (e) of the present regulation applies to armed conflicts not of an
international character and thus does not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence or other acts of a
similar nature. It applies to armed conflicts that take place in the territory of a State
when there is protracted armed conflict between governmental authorities and
organized armed groups or between such groups.

(xii)

and which cause death to or seriously endanger the health of such
person or persons;

A fine up to a maximum of US$ 500,000.
A forfeiture of proceeds, property and assets derived directly or indirectly from
the crime, without prejudice to the rights of bona fide third parties.

(b)
(c)

(b)
Otherwise were not conducted independently or impartially in accordance with
the norms of due process recognized by international law and were conducted in a
manner which, in the circumstances, was inconsistent with an intent to bring the
person concerned to justice.

(a)
Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the panel; or

11.3
No person who has been tried by another court for conduct also proscribed under
Sections 4 to 9 of the present regulation shall be tried by a panel with respect to the same
conduct unless the proceedings in the other court:

11.2
No person shall be tried by another court (in East Timor) for a crime referred to in
Sections 4 to 9 of the present regulation for which that person has already been convicted or
acquitted by a panel.

11.1 No person shall be tried before a panel established by the present regulation with
respect to conduct (which formed the basis of crimes) for which the person has been
convicted or acquitted by a panel.

Section 11
Ne bis in idem

III. General Principles of Criminal Law

10.3 In imposing a sentence of imprisonment, the panel shall deduct the time, if any,
previously spent in detention due to an order of the panel or any other court in East Timor (for
the same criminal conduct). The panel may deduct any time otherwise spent in detention in
connection with the conduct (underlying the crime).

10.2 In imposing the sentences, the panel shall take into account such factors as the gravity
of the offence and the individual circumstances of the convicted person.

Imprisonment for a specified number of years, which may not exceed a
maximum of 25 years. In determining the terms of imprisonment for the
crimes referred to in Sections 4 to 7 of the present regulation, the panel shall
have recourse to the general practice regarding prison sentences in the courts
of East Timor and under international tribunals; for the crimes referred to in
Sections 8 and 9 of the present regulation, the penalties prescribed in the
respective provisions of the applicable Penal Code in East Timor, shall apply.

(a)

10.1 A panel may impose one of the following penalties on a person convicted of a crime
specified under Sections 4 to 7 of the present regulation:
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attempts to commit such a crime by taking action that commences its execution
by means of a substantial step, but the crime does not occur because of
circumstances independent of the person's intentions. However, a person who
abandons the effort to commit the crime or otherwise prevents the completion
of the crime shall not be liable for punishment under the present regulation for
the attempt to commit that crime if that person completely and voluntarily gave
up the criminal purpose.

(f)

for the purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, including
providing the means for its commission;

in any other way contributes to the commission or attempted commission of
such a crime by a group of persons acting with a common purpose. Such
contribution shall be intentional and shall either:

(c)

(d)

be made with the aim of furthering the criminal activity or criminal
purpose of the group, where such activity or purpose involves the
commission of a crime within the jurisdiction of the panels; or

orders, solicits or induces the commission of such a crime which in fact occurs
or is attempted;

(b)

(i)

commits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that other person is criminally
responsible;

(a)

14.3
In accordance with the present regulation, a person shall be criminally responsible
and liable for punishment for a crime within the jurisdiction of the panels if that person:

14.2 A person who commits a crime within the jurisdiction of the panels shall be
individually responsible and liable for punishment in accordance with the present regulation.

17.2

The serious criminal offences under Section 10.1 (d) to (e) of UNTAET Regulation
No. 2000/11 and under Sections 8 to 9 of the present regulation shall be subject to
applicable law.

17.1 The serious criminal offences under Section 10.1 (a), (b), (c) and (f) of UNTAET
Regulation No. 2000/11 and under Sections 4 to 7 of the present regulation shall not be
subject to any statute of limitations.

Section 17
Statute of limitations

In addition to other grounds of criminal responsibility under the present regulation for
serious criminal offences referred to in Sections 4 to 7 of the present regulation, the fact that
any of the acts referred to in the said Sections 4 to 7 was committed by a subordinate does not
relieve his superior of criminal responsibility if he knew or had reason to know that the
subordinate was about to commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.

Section 16
Responsibility of commanders and other superiors

15.2
Immunities or special procedural rules which may attach to the official capacity of a
person, whether under national or international law, shall not bar the panels from exercising
its jurisdiction over such a person.

14.1 The panels shall have jurisdiction over natural persons pursuant to the present
regulation.

Section 14
Individual criminal responsibility

15.1 The present regulation shall apply equally to all persons without any distinction based
on official capacity. In particular, official capacity as a Head of State or Government, a
member of a Government or parliament, an elected representative or a government official
shall in no case exempt a person from criminal responsibility under the present regulation, nor
shall it, in and of itself, constitute a ground for reduction of sentence.

Section 15
Irrelevance of official capacity

in respect of the crime of genocide, directly and publicly incites others to
commit genocide;

be made in the knowledge of the intention of the group to commit the
crime;

(e)

(ii)

A person convicted by a panel may be punished only in accordance with the present
regulation.

Section 13
Nulla poena sine lege

12.3 The present Section shall not affect the characterization of any conduct as criminal
under principles and rules of international law independently of the present regulation.

12.2 The definition of a crime shall be strictly construed and shall not be extended by
analogy. In case of ambiguity, the definition shall be interpreted in favour of the person being
investigated, prosecuted or convicted.

12.1 A person shall not be criminally responsible under the present regulation unless the
conduct in question constitutes, at the time it takes place, a crime under international law or
the laws of East Timor.

Section 12
Nullum crimen sine lege
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In relation to conduct, that person means to engage in the conduct;

In relation to a consequence, that person means to cause that consequence or is
aware that it will occur in the ordinary course of events.

(a)

(b)

For the purposes of the present Section, a person has "intent" where:

19.1

made by other persons; or

constituted by other circumstances beyond that person's control.

(i)

(ii)

(d)
the conduct which is alleged to constitute a crime within the jurisdiction of the
panels has been caused by duress resulting from a threat of imminent death or of
continuing or imminent serious bodily harm against that person or another person, and
the person acts necessarily and reasonably to avoid this threat, provided that the
person does not intend to cause a greater harm than the one sought to be avoided. Such
a threat may either be:

(c)
the person acts reasonably to defend himself or herself or another person or, in
the case of war crimes, property which is essential for the survival of the person or
another person or property which is essential for accomplishing a military mission,
against an imminent and unlawful use of force in a manner proportionate to the degree
of danger to the person or the other person or property protected. The fact that the
person was involved in a defensive operation conducted by forces shall not in itself
constitute a ground for excluding criminal responsibility under this subparagraph;

(b)
the person is in a state of intoxication that destroys that person's capacity to
appreciate the unlawfulness or nature of his or her conduct, or capacity to control his
or her conduct to conform to the requirements of law, unless the person has become
voluntarily intoxicated under such circumstances that the person knew, or disregarded
the risk, that, as a result of the intoxication, he or she was likely to engage in conduct
constituting a crime within the jurisdiction of the panels;

(a)
the person suffers from a mental disease or defect that destroys that person's
capacity to appreciate the unlawfulness or nature of his or her conduct, or capacity to
control his or her conduct to conform to the requirements of law;

A person shall not be criminally responsible if, at the time of that person's conduct:

Section 19
Grounds for excluding criminal responsibility

18.3
For the purposes of the present Section, "knowledge" means awareness that a
circumstance exists or a consequence will occur in the ordinary course of events. "Know" and
"knowingly" shall be construed accordingly.

18.2

18.1 A person shall be criminally responsible and liable for punishment for a crime within
the jurisdiction of the panels only if the material elements are committed with intent and
knowledge.

Section 18
Mental element

23.1 The judges of the panels established within the District Court in Dili and the Court of
Appeal in Dili shall be selected and appointed in accordance with UNTAET Regulation No.
1999/3, Section 10.3 of UNTAET Regulation No. 2000/11 and Sections 22 and 23 of the
present regulation.

Section 23
Qualifications of Judges

22.2 In accordance with Section 15 of UNTAET Regulation No. 2000/11 the panels in the
Court of Appeal in Dili shall be composed of two international judges and one East Timorese
judge. In cases of special importance or gravity a panel of five judges composed of three
international and two East Timorese judges may be established.

22.1 In accordance with Sections 9 and 10.3 of UNTAET Regulation No. 2000/11 the
panels in the District Court of Dili shall be composed of two international judges and one East
Timorese judge.

Section 22
Composition of the Panels

IV. Composition of the Panels and Procedure

The fact that an accused person acted pursuant to an order of a Government or of a
superior shall not relieve him of criminal responsibility, but may be considered in mitigation
of punishment if a panel determines that justice so requires.

Section 21
Superior orders and prescription of law

20.2 A mistake of law as to whether a particular type of conduct is a crime within the
jurisdiction of the panels shall not be a ground for excluding criminal responsibility. A
mistake of law may, however, be a ground for excluding criminal responsibility if it negates
the mental element required by such a crime, or as provided for in Section 21 of the present
regulation.

20.1 A mistake of fact shall be a ground for excluding criminal responsibility only if it
negates the mental element required by the crime.

Section 20
Mistake of fact or mistake of law

19.3 At trial, the panel may consider a ground for excluding criminal responsibility other
than those referred to in Section 19.1 of the present regulation where such a ground is derived
from applicable law. The procedures relating to the consideration of such a ground shall be
provided for in an UNTAET directive.

19.2 The panel shall determine the applicability of the grounds for excluding criminal
responsibility provided for in the present regulation to the case before it.
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Transitional Administrator

The present regulation shall enter into force on 6 June 2000.

Section 26
Entry into force

25.3 The Trust Fund shall be managed according to criteria to be determined by an
UNTAET directive.

25.2 The panels may order money and other property collected through fines, forfeiture,
foreign donors or other means to be transferred to the Trust Fund.

25.1 A Trust Fund may be established by decision of the Transitional Administrator in
consultation with the National Consultative Council for the benefit of victims of crimes
within the jurisdiction of the panels, and of the families of such victims.

24.2 Procedures regarding the protection of witnesses shall be elaborated in an UNTAET
directive.
Section 25
Trust Fund

24.1 The panels shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. In so doing, the
panels shall have regard to all relevant factors, including age, gender, health and the nature of
the crime, in particular, but not limited to, where the crime involves sexual or gender violence
or violence against children.

Section 24
Witness Protection

V. Other Matters

23.2 The judges shall be persons of high moral character, impartiality and integrity who
possess the qualifications required in their respective countries for appointment to judicial
offices. In the overall composition of the panels due account shall be taken of the experience
of the judges in criminal law, international law, including international humanitarian law and
human rights law.
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(a) Three judges shall serve in the Trial Chamber where one shall be appointed by the
Government of Sierra Leone and two judges appointed by the Secretary-General, upon

2. The Chambers shall be composed of no fewer than eight independent judges and no
more than eleven such judges who shall serve as follows:

1. The Special Court shall be composed of a Trial Chamber and an Appeals Chamber
with a second Trial Chamber to be created if, after the passage of at least six months from
the commencement of the functioning of the Special Court, the Secretary-General, the
Prosecutor or the President of the Special Court so request. Up to two alternate judges shall
similarly be appointed after six months if the President of the Special Court so determines.

Article 2. Composition of the Special Court and appointment of judges

2. The Special Court shall function in accordance with the Statute of the Special Court
for Sierra Leone. The Statute is annexed to this Agreement and forms an integral part thereof.

1. There is hereby established a Special Court for Sierra Leone to prosecute persons
who bear the greatest responsibility for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30 November
1996.

Article 1. Establishment of the Special Court

Now therefore the United Nations and the Government of Sierra Leone have agreed as
follows:

Whereas the Secretary-General of the United Nations (hereinafter “the Secretary-General”) and the Government of Sierra Leone (hereinafter "the Government") have held such
negotiations for the establishment of a Special Court for Sierra Leone (hereinafter “the Special Court ”);

Whereas by the said resolution, the Security Council requested the Secretary-General
to negotiate an agreement with the Government of Sierra Leone to create an independent
special court to prosecute persons who bear the greatest responsibility for the commission
of serious violations of international humanitarian law and crimes committed under Sierra
Leonean law;

Whereas the Security Council, in its resolution 1315 (2000) of 14 August 2000, expressed deep concern at the very serious crimes committed within the territory of Sierra Leone against the people of Sierra Leone and United Nations and associated personnel and at
the prevailing situation of impunity;

AGREEMENT BETWEEN THE UNITED NATIONS AND THE GOVERNMENT OF SIERRA LEONE ON THE ESTABLISHMENT OF A SPECIAL
COURT FOR SIERRA LEONE

[ ENGLISH TEXT — TEXTE ANGLAIS ]
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1. The Secretary-General, in consultation with the President of the Special Court, shall
appoint a Registrar who shall be responsible for the servicing of the Chambers and the Office of the Prosecutor, and for the recruitment and administration of all support staff. He
or she shall also administer the financial and staff resources of the Special Court.

Article 4. Appointment of a Registrar

4. The Prosecutor shall be assisted by such Sierra Leonean and international staff as
may be required to perform the functions assigned to him or her effectively and efficiently.

3. The Prosecutor and the Deputy Prosecutor shall be of high moral character and possess the highest level of professional competence and extensive experience in the conduct
of investigations and prosecutions of criminal cases. The Prosecutor and the Deputy Prosecutor shall be independent in the performance of their functions and shall not accept or
seek instructions from any Government or any other source.

2. The Government of Sierra Leone, in consultation with the Secretary-General and the
Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the Prosecutor in the
conduct of the investigations and prosecutions.

1. The Secretary-General, after consultation with the Government of Sierra Leone,
shall appoint a Prosecutor for a three-year term. The Prosecutor shall be eligible for reappointment.

Article 3. Appointment of a Prosecutor and a Deputy Prosecutor

5. If, at the request of the President of the Special Court, an alternate judge or judges
have been appointed by the Government of Sierra Leone or the Secretary-General, the presiding judge of a Trial Chamber or the Appeals Chamber shall designate such an alternate
judge to be present at each stage of the trial and to replace a judge if that judge is unable to
continue sitting.

4. Judges shall be appointed for a three-year term and shall be eligible for re-appointment.

3. The Government of Sierra Leone and the Secretary-General shall consult on the appointment of judges.

(c) Five judges shall serve in the Appeals Chamber, of whom two shall be appointed
by the Government of Sierra Leone and three judges shall be appointed by the SecretaryGeneral upon nominations forwarded by States, and in particular the member States of the
Economic Community of West African States and the Commonwealth, at the invitation of
the Secretary-General.
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3. The archives of the Court, and in general all documents and materials made available, belonging to or used by it, wherever located and by whomsoever held, shall be inviolable.

2. The property, funds and assets of the Special Court, wherever located and by whomsoever held, shall be immune from search, seizure, requisition, confiscation, expropriation
and any other form of interference, whether by executive, administrative, judicial or legislative action.

1. The premises of the Special Court shall be inviolable. The competent authorities
shall take whatever action may be necessary to ensure that the Special Court shall not be
dispossessed of all or any part of the premises of the Court without its express consent.

Article 8. Inviolability of premises, archives and all other documents

The management committee will include representatives of interested States that contribute voluntarily to the Special Court, as well as representatives of the Government of Sierra Leone and the Secretary-General.

It is the understanding of the Parties that interested States may wish to establish a management committee to assist the Special Court in obtaining adequate funding, provide advice on matters of Court administration and be available as appropriate to consult on other
non-judicial matters.

Article 7. Management Committee

The expenses of the Court shall be borne by voluntary contributions from the international community. It is understood that the Secretary-General will commence the process
of establishing the Court when he has sufficient contributions in hand to finance the establishment of the Court and 12 months of its operations plus pledges equal to the anticipated
expenses of the following 24 months of the Court's operation. It is further understood that
the Secretary-General will continue to seek contributions equal to the anticipated expenses
of the Court beyond its first three years of operation. Should voluntary contributions be
insufficient for the Court to implement its mandate, the Secretary-General and the Security
Council shall explore alternate means of financing the Court.

Article 6. Expenses of the Special Court

The Government shall assist in the provision of premises for the Special Court and
such utilities, facilities and other services as may be necessary for its operation.

Article 5. Premises

2. The Registrar shall be a staff member of the United Nations. He or she shall serve
a three-year term and shall be eligible for re-appointment.

nominations forwarded by States, and in particular the member States of the Economic
Community of West African States and the Commonwealth, at the invitation of the Secretary-General;

(b) In the event of the creation of a second Trial Chamber, that Chamber shall be likewise composed in the manner contained in subparagraph (a) above;
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(c) Inviolability for all papers and documents;

(b) Immunity from criminal, civil and administrative jurisdiction in conformity with
the Vienna Convention;
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d. Immunity from any immigration restrictions during his or her stay as well as during
his or her journey to the Court and back.

c. Immunity from criminal or civil jurisdiction in respect of words spoken or written
and acts performed in his or her capacity as counsel. Such immunity shall continue to be
accorded after termination of his or her functions as a counsel of a suspect or accused.

b. Inviolability of all documents relating to the exercise of his or her functions as a
counsel of a suspect or accused;

(a) Personal inviolability, including immunity from arrest or detention;

a. Immunity from personal arrest or detention and from seizure of personal baggage;

exemptions and facilities accorded to diplomatic agents in accordance with the 1961
Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

2. In particular, the counsel shall be accorded:

1. The Government shall ensure that the counsel of a suspect or an accused who has
been admitted as such by the Special Court shall not be subjected to any measure which
may affect the free and independent exercise of his or her functions.

Article 14. Counsel

3. The privileges and immunities are granted to the officials of the Special Court in the
interest of the Court and not for their personal benefit. The right and the duty to waive the
immunity in any particular case where it can be waived without prejudice to the purpose
for which it is accorded shall lie with the Registrar of the Court.

(b) The right to import free of duties and taxes, except for payment for services, their
furniture and effects at the time of first taking up their official duties in Sierra Leone.

(a) Immunity from immigration restriction;

2. International personnel shall, in addition thereto, be accorded:

(b) Immunity from taxation on salaries, allowances and emoluments paid to them.

(a) Immunity from legal process in respect of words spoken or written and all acts performed by them in their official capacity. Such immunity shall continue to be accorded after termination of employment with the Special Court;

1. Sierra Leonean and international personnel of the Special Court shall be accorded:

Article 13. Privileges and immunities of international and Sierra Leonean personnel

2. Privileges and immunities are accorded to the judges, the Prosecutor and the Registrar in the interest of the Special Court and not for the personal benefit of the individuals
themselves. The right and the duty to waive the immunity, in any case where it can be
waived without prejudice to the purpose for which it is accorded, shall lie with the Secretary-General, in consultation with the President.

1. The judges, the Prosecutor and the Registrar, together with their families forming
part of their household, shall enjoy the privileges and immunities,

Article 12. Privileges and immunities of the judges, the Prosecutor and the Registrar

(d) Enter into agreements with States as may be necessary for the exercise of its functions and for the operation of the Court.

(c) Institute legal proceedings;

(b) Acquire and dispose of movable and immovable property;

(a) Contract;

The Special Court shall possess the juridical capacity necessary to:

Article 11. Juridical capacity

The Special Court shall have its seat in Sierra Leone. The Court may meet away from
its seat if it considers it necessary for the efficient exercise of its functions, and may be relocated outside Sierra Leone, if circumstances so require, and subject to the conclusion of
a Headquarters Agreement between the Secretary-General of the United Nations and the
Government of Sierra Leone, on the one hand, and the Government of the alternative seat,
on the other.

Article 10. Seat of the Special Court

(b) Shall be free to transfer its funds, gold or currency from one country to another, or
within Sierra Leone, to the United Nations or any other agency.

(a) May hold and use funds, gold or negotiable instruments of any kind and maintain
and operate accounts in any currency and convert any currency held by it into any other currency;

2. Without being restricted by financial controls, regulations or moratoriums of any
kind, the Special Court:

(f) Exemption from taxation in Sierra Leone on their salaries, emoluments and allowances.

(e) The same immunities and facilities in respect of their personal baggage as are accorded to diplomatic agents by the Vienna Convention;

(d) Exemption, as appropriate, from immigration restrictions and other alien registrations;

Article 9. Funds, assets and other property

1. The Special Court, its funds, assets and other property, wherever located and by
whomsoever held, shall enjoy immunity from every form of legal process, except insofar
as in any particular case the Court has expressly waived its immunity. It is understood,
however, that no waiver of immunity shall extend to any measure of execution.
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3. In the initial phase, judges of the Trial Chamber and the Appeals Chamber shall be
convened on an ad hoc basis for dealing with organizational matters, and serving when required to perform their duties.

2. In the first phase of the operation of the Special Court, judges, the Prosecutor and
the Registrar will be appointed along with investigative and prosecutorial staff. The process of investigations and prosecutions of those already in custody shall be initiated.

1. With a view to achieving efficiency and cost-effectiveness in the operation of the
Special Court, a phased-in approach shall be adopted for its establishment in accordance
with the chronological order of the legal process.

Article 19. Practical arrangements

The official working language of the Special Court shall be English.

Article 18. Working language

d. Transfer of an indictee to the Court.

c. Arrest or detention of persons;

b. Service of documents;

a. Identification and location of persons;

2. The Government shall comply without undue delay with any request for assistance
by the Special Court or an order issued by the Chambers, including, but not limited to:

1. The Government shall cooperate with all organs of the Special Court at all stages of
the proceedings. It shall, in particular, facilitate access to the Prosecutor to sites, persons
and relevant documents required for the investigation.

Article 17. Cooperation with the Special Court

Recognizing the responsibility of the Government under international law to ensure
the security, safety and protection of persons referred to in this Agreement and its present
incapacity to do so pending the restructuring and rebuilding of its security forces, it is
agreed that the United Nations Mission in Sierra Leone shall provide the necessary security
to premises and personnel of the Special Court, subject to an appropriate mandate by the
Security Council and within its capabilities.

Article 16. Security, safety and protection of persons referred to in this Agreement
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Solomon E. Berewa

For the Government of Sierra Leone:

HANS CORELL

For the United Nations:

Done at Freetown, on 16 January 2002 in two originals in the English language.

In witness whereof, the following duly authorized representatives of the United Nations and of the Government of Sierra Leone have signed this Agreement.

This Agreement shall be terminated by agreement of the Parties upon completion of
the judicial activities of the Special Court.

Article 23. Termination

This Agreement may be amended by written agreement between the Parties.

Article 22. Amendment

The present Agreement shall enter into force on the day after both Parties have notified
each other in writing that the legal requirements for entry into force have been complied
with.

Article 21. Entry into force

Any dispute between the Parties concerning the interpretation or application of this
Agreement shall be settled by negotiation, or by any other mutually agreed-upon mode of
settlement.

Article 20. Settlement of Disputes

4. Judges of the Trial Chamber shall take permanent office shortly before the investigation process has been completed. Judges of the Appeals Chamber shall take permanent
office when the first trial process has been completed.

Article 15. Witnesses and experts

Witnesses and experts appearing from outside Sierra Leone on a summons or a request
of the judges or the Prosecutor shall not be prosecuted, detained or subjected to any restriction on their liberty by the Sierra Leonean authorities. They shall not be subjected to any
measure which may affect the free and independent exercise of their functions. The provisions of article 13, paragraph 2(a) and (d), shall apply to them.
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The Special Court shall have the power to prosecute persons who committed or ordered the commission of serious violations of article 3 common to the Geneva Conventions
of 12 August 1949 for the Protection of War Victims, and of Additional Protocol II thereto
of 8 June 1977. These violations shall include:

Having been established by an Agreement between the United Nations and the Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of
14 August 2000, the Special Court for Sierra Leone (hereinafter "the Special Court") shall
function in accordance with the provisions of the present Statute.

(i) Other inhumane acts.
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(h) Persecution on political, racial, ethnic or religious grounds;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy and any other form
of sexual violence;

(f) Torture;

(e) Imprisonment;

(d) Deportation;

(c) Enslavement;

(b) Extermination;

(a) Murder;

The Special Court shall have the power to prosecute persons who committed the following crimes as part of a widespread or systematic attack against any civilian population:

Article 2. Crimes against humanity

3. In the event the sending State is unwilling or unable genuinely to carry out an investigation or prosecution, the Court may, if authorized by the Security Council on the proposal of any State, exercise jurisdiction over such persons.

2. Any transgressions by peacekeepers and related personnel present in Sierra Leone
pursuant to the Status of Mission Agreement in force between the United Nations and the
Government of Sierra Leone or agreements between Sierra Leone and other Governments
or regional organizations, or, in the absence of such agreement, provided that the peacekeeping operations were undertaken with the consent of the Government of Sierra Leone,
shall be within the primary jurisdiction of the sending State.

1. The Special Court shall, except as provided in subparagraph (2), have the power to
prosecute persons who bear the greatest responsibility for serious violations of international
humanitarian law and Sierra Leonean law committed in the territory of Sierra Leone since
30 November 1996, including those leaders who, in committing such crimes, have threatened the establishment of and implementation of the peace process in Sierra Leone.
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(ii) Abusing a girl between 13 and 14 years of age, contrary to section 7;

(i) Abusing a girl under 13 years of age, contrary to section 6;

(a) Offences relating to the abuse of girls under the Prevention of Cruelty to Children
Act, 1926 (Cap. 31):

The Special Court shall have the power to prosecute persons who have committed the
following crimes under Sierra Leonean law:

Article 5. Crimes under Sierra Leonean law

(c) Conscripting or enlisting children under the age of 15 years into armed forces or
groups or using them to participate actively in hostilities.

(b) Intentionally directing attacks against personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with
the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict;

(a) Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;

The Special Court shall have the power to prosecute persons who committed the following serious violations of international humanitarian law:

Article 4. Other serious violations of international humanitarian law

(h) Threats to commit any of the foregoing acts.

(g) The passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all the judicial guarantees
which are recognized as indispensable by civilized peoples;

(f) Pillage;

(e) Outrages upon personal dignity, in particular humiliating and degrading treatment,
rape, enforced prostitution and any form of indecent assault;

(d) Acts of terrorism;

(c) Taking of hostages;

(b) Collective punishments;

(a) Violence to life, health and physical or mental well-being of persons, in particular
murder as well as cruel treatment such as torture, mutilation or any form of corporal punishment;

Article 3. Violations of Article 3 common to the Geneva Conventions and of Additional
Protocol II

STATUTE OF THE SPECIAL COURT FOR SIERRA LEONE

Article 1. Competence of the Special Court
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2. In the disposition of a case against a juvenile offender, the Special Court shall order
any of the following: care guidance and supervision orders, community service orders,
counselling, foster care, correctional, educational and vocational training programmes, approved schools and, as appropriate, any programmes of disarmament, demobilization and
reintegration or programmes of child protection agencies.

1. The Special Court shall have no jurisdiction over any person who was under the age
of 15 at the time of the alleged commission of the crime. Should any person who was at the
time of the alleged commission of the crime between 15 and 18 years of age come before
the Court, he or she shall be treated with dignity and a sense of worth, taking into account
his or her young age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society, and in accordance with international
human rights standards, in particular the rights of the child.

Article 7. Jurisdiction over persons of 15 years of age

5. Individual criminal responsibility for the crimes referred to in article 5 shall be determined in accordance with the respective laws of Sierra Leone.

4. The fact that an accused person acted pursuant to an order of a Government or of a
superior shall not relieve him or her of criminal responsibility, but may be considered in
mitigation of punishment if the Special Court determines that justice so requires.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute was
committed by a subordinate does not relieve his or her superior of criminal responsibility
if he or she knew or had reason to know that the subordinate was about to commit such acts
or had done so and the superior had failed to take the necessary and reasonable measures
to prevent such acts or to punish the perpetrators thereof.

2. The official position of any accused persons, whether as Head of State or Government or as a responsible government official, shall not relieve such person of criminal responsibility nor mitigate punishment.

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or execution of a crime referred to in articles 2 to 4 of the
present Statute shall be individually responsible for the crime.

Article 6. Individual criminal responsibility

(iii) Setting fire to other buildings, contrary to section 6.

(ii) Setting fire to public buildings, contrary to sections 5 and 6;

(i). Setting fire to dwelling - houses, any person being therein, contrary to section 2;

(b) Offences relating to the wanton destruction of property under the Malicious Damage Act, 1861:

(iii) Abduction of a girl for immoral purposes, contrary to section 12.
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(a) Three judges shall serve in the Trial Chamber, of whom one shall be a judge appointed by the Government of Sierra Leone, and two judges appointed by the SecretaryGeneral of the United Nations (hereinafter "the Secretary-General").

1. The Chambers shall be composed of not less than eight (8) or more than eleven (11)
independent judges, who shall serve as follows:

(c) The Registry.

(b) The Prosecutor; and

(a) The Chambers, comprising one or more Trial Chambers and an Appeals Chamber;

The Special Court shall consist of the following organs:

Article 11. Organization of the Special Court

An amnesty granted to any person falling within the jurisdiction of the Special Court
in respect of the crimes referred to in articles 2 to 4 of the present Statute shall not be a bar
to prosecution.

Article 10. Amnesty

(b) The national court proceedings were not impartial or independent, were designed
to shield the accused from international criminal responsibility or the case was not diligently prosecuted. 3. In considering the penalty to be imposed on a person convicted of a crime
under the present Statute, the Special Court shall take into account the extent to which any
penalty imposed by a national court on the same person for the same act has already been
served.

(a) The act for which he or she was tried was characterized as an ordinary crime; or

2. A person who has been tried by a national court for the acts referred to in articles 2
to 4 of the present Statute may be subsequently tried by the Special Court if:

1. No person shall be tried before a national court of Sierra Leone for acts for which
he or she has already been tried by the Special Court.

Article 9. Non bis in idem

2. The Special Court shall have primacy over the national courts of Sierra Leone. At
any stage of the procedure, the Special Court may formally request a national court to defer
to its competence in accordance with the present Statute and the Rules of Procedure and
Evidence.

1. The Special Court and the national courts of Sierra Leone shall have concurrent jurisdiction.

Article 8. Concurrent jurisdiction
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1. The Prosecutor shall be responsible for the investigation and prosecution of persons
who bear the greatest responsibility for serious violations of international humanitarian law
and crimes under Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996. The Prosecutor shall act independently as a separate organ of the Special
Court. He or she shall not seek or receive instructions from any Government or from any
other source.

Article 15. The Prosecutor

2. The judges of the Special Court as a whole may amend the Rules of Procedure and
Evidence or adopt additional rules where the applicable Rules do not, or do not adequately,
provide for a specific situation. In so doing, they may be guided, as appropriate, by the
Criminal Procedure Act, 1965, of Sierra Leone.

1. The Rules of Procedure and Evidence of the International Criminal Tribunal for
Rwanda obtaining at the time of the establishment of the Special Court shall be applicable
mutatis mutandis to the conduct of the legal proceedings before the Special Court.

Article 14. Rules of Procedure and Evidence

3. The judges shall be appointed for a three-year period and shall be eligible for reappointment.

2. In the overall composition of the Chambers, due account shall be taken of the experience of the judges in international law, including international humanitarian law and human rights law, criminal law and juvenile justice.

1. The judges shall be persons of high moral character, impartiality and integrity who
possess the qualifications required in their respective countries for appointment to the highest judicial offices. They shall be independent in the performance of their functions, and
shall not accept or seek instructions from any Government or any other source.

Article 13. Qualification and appointment of judges

4. If, at the request of the President of the Special Court, an alternate judge or judges
have been appointed by the Government of Sierra Leone or the Secretary-General, the presiding judge of a Trial Chamber or the Appeals Chamber shall designate such an alternate
judge to be present at each stage of the trial and to replace a judge if that judge is unable to
continue sitting.

3. The judges of the Appeals Chamber and the judges of the Trial Chamber, respectively, shall elect a presiding judge who shall conduct the proceedings in the Chamber to
which he or she was elected. The presiding judge of the Appeals Chamber shall be the President of the Special Court.
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4. In the determination of any charge against the accused pursuant to the present Statute, he or she shall be entitled to the following minimum guarantees, in full equality:

3. The accused shall be presumed innocent until proved guilty according to the provisions of the present Statute.

2. The accused shall be entitled to a fair and public hearing, subject to measures ordered by the Special Court for the protection of victims and witnesses.

1. All accused shall be equal before the Special Court.

Article 17. Rights of the accused

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This
Unit shall provide, in consultation with the Office of the Prosecutor, protective measures
and security arrangements, counselling and other appropriate assistance for witnesses, victims who appear before the Court and others who are at risk on account of testimony given
by such witnesses. The Unit personnel shall include experts in trauma, including trauma related to crimes of sexual violence and violence against children.

3. The Registrar shall be appointed by the Secretary-General after consultation with the
President of the Special Court and shall be a staff member of the United Nations. He or she
shall serve for a three-year term and be eligible for re-appointment.

2. The Registry shall consist of a Registrar and such other staff as may be required.

1. The Registry shall be responsible for the administration and servicing of the Special
Court.

Article 16. The Registry

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the childrehabilitation programme is not placed at risk and that, where appropriate, resort should be
had to alternative truth and reconciliation mechanisms, to the extent of their availability.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and by such
other Sierra Leonean and international staff as may be required to perform the functions assigned to him or her effectively and efficiently. Given the nature of the crimes committed
and the particular sensitivities of girls, young women and children victims of rape, sexual
assault, abduction and slavery of all kinds, due consideration should be given in the appointment of staff to the employment of prosecutors and investigators experienced in gender-related crimes and juvenile justice.

3. The Prosecutor shall be appointed by the Secretary-General for a three-year term
and shall be eligible for re-appointment. He or she shall be of high moral character and possess the highest level of professional competence, and have extensive experience in the
conduct of investigations and prosecutions of criminal cases.

2. The Office of the Prosecutor shall have the power to question suspects, victims and
witnesses, to collect evidence and to conduct on-site investigations. In carrying out these
tasks, the Prosecutor shall, as appropriate, be assisted by the Sierra Leonean authorities
concerned.

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be judges appointed by the Government of Sierra Leone, and three judges appointed by the SecretaryGeneral.

2. Each judge shall serve only in the Chamber to which he or she has been appointed.
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3. The judges of the Appeals Chamber of the Special Court shall be guided by the decisions of the Appeals Chamber of the International Tribunals for the former Yugoslavia
and for Rwanda. In the interpretation and application of the laws of Sierra Leone, they shall
be guided by the decisions of the Supreme Court of Sierra Leone.

(b) To have adequate time and facilities for the preparation of his or her defence and
to communicate with counsel of his or her own choosing;
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(c) An error of fact which has occasioned a miscarriage of justice.

(b) An error on a question of law invalidating the decision;

(a) A procedural error;

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chamber or from the Prosecutor on the following grounds:

Article 20. Appellate proceedings

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the property, proceeds and any assets acquired unlawfully or by criminal conduct, and their return
to their rightful owner or to the State of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such factors
as the gravity of the offence and the individual circumstances of the convicted person.

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile offender, imprisonment for a specified number of years. In determining the terms of imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice regarding
prison sentences in the International Criminal Tribunal for Rwanda and the national courts
of Sierra Leone.

Article 19. Penalties

The judgement shall be rendered by a majority of the judges of the Trial Chamber or
of the Appeals Chamber, and shall be delivered in public. It shall be accompanied by a reasoned opinion in writing, to which separate or dissenting opinions may be appended.

Article 18. Judgement

(g) Not to be compelled to testify against himself or herself or to confess guilt.

(f) To have the free assistance of an interpreter if he or she cannot understand or speak
the language used in the Special Court;

(e) To examine, or have examined, the witnesses against him or her and to obtain the
attendance and examination of witnesses on his or her behalf under the same conditions as
witnesses against him or her;

(d) To be tried in his or her presence, and to defend himself or herself in person or
through legal assistance of his or her own choosing; to be informed, if he or she does not
have legal assistance, of this right; and to have legal assistance assigned to him or her, in
any case where the interests of justice so require, and without payment by him or her in any
such case if he or she does not have sufficient means to pay for it;
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If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is eligible for pardon or commutation of sentence, the State concerned shall
notify the Special Court accordingly. There shall only be pardon or commutation of sentence if the President of the Special Court, in consultation with the judges, so decides on
the basis of the interests of justice and the general principles of law.

Article 23. Pardon or commutation of sentences

2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall be
governed by the law of the State of enforcement subject to the supervision of the Special
Court. The State of enforcement shall be bound by the duration of the sentence, subject to
article 23 of the present Statute.

1. Imprisonment shall be served in Sierra Leone. If circumstances so require, imprisonment may also be served in any of the States which have concluded with the International
Criminal Tribunal for Rwanda or the International Criminal Tribunal for the former Yugoslavia an agreement for the enforcement of sentences, and which have indicated to the Registrar of the Special Court their willingness to accept convicted persons. The Special Court
may conclude similar agreements for the enforcement of sentences with other States.

Article 22. Enforcement of sentences

(b) Retain jurisdiction over the matter.

(a) Reconvene the Trial Chamber;

2. An application for review shall be submitted to the Appeals Chamber. The Appeals
Chamber may reject the application if it considers it to be unfounded. If it determines that
the application is meritorious, it may, as appropriate:

1. Where a new fact has been discovered which was not known at the time of the proceedings before the Trial Chamber or the Appeals Chamber and which could have been a
decisive factor in reaching the decision, the convicted person or the Prosecutor may submit
an application for review of the judgement.

Article 21. Review proceedings

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial
Chamber.

(a) To be informed promptly and in detail in a language which he or she understands
of the nature and cause of the charge against him or her;

(c) To be tried without undue delay;
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The President of the Special Court shall submit an annual report on the operation and
activities of the Court to the Secretary-General and to the Government of Sierra Leone.

Article 25. Annual Report
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(a) Trois juges dont un nommé par le Gouvernement de Sierra Leone et les deux autres
par le Secrétaire général sur proposition des Etats membres, notamment de la Communauté

2. Les Chambres seront composées de 8 juges indépendants au minimum et de 11 juges
au maximum répartis comme suit :

1. Le Tribunal spécial est composé d'une chambre de première instance et d'une chambre d'appel et une deuxième chambre de première instance sera créée si le Secrétaire
général, le Procureur ou le Président du Tribunal spécial le demande au moins six mois
après le début du fonctionnement du Tribunal spécial. Deux juges assesseurs au maximum
peuvent être également nommés après un délai de six mois si le Président du Tribunal spécial le demande.

Article 2. Composition du Tribunal spécial et nomination des juges

2. Le Tribunal spécial s'acquittera de ses fonctions conformément au Statut du Tribunal spécial pour le Sierra Leone. Le Statut est annexé au présent accord et en constitue une
partie intégrante.

1. Par la présente, est créé un Tribunal spécial pour le Sierra Leone chargé de juger les
personnes qui sont responsables de violations graves du droit international humanitaire ainsi que les crimes commis au regard du droit sierra-léonais depuis le 30 novembre 1996.

Article 1. Création d'un Tribunal spécial

Les Nations Unies et le Gouvernement de Sierra Leone sont convenus de ce qui suit :

Considérant que le Secrétaire général des Nations Unies (ci-après le "Secrétaire
général") et le Gouvernement de Sierra Leone (ci-après "le Gouvernement") ont tenu des
négociations en vue de la création du Tribunal spécial pour le Sierra Leone (ci-après le Tribunal spécial);

Considérant que dans ladite résolution, le Conseil de sécurité a demandé au Secrétaire
général de négocier un accord avec le Gouvernement sierra-léonais en vue de créer un Tribunal spécial indépendant pour juger les personnes qui sont responsables de violations
graves du droit international humanitaire ainsi que les crimes commis au regard du droit
sierra-léonais ;

Considérant que le Conseil de sécurité dans sa résolution 1315 (2000) du 14 août 2000
a exprimé sa profonde préoccupation par les crimes très graves commis sur le territoire de
Sierra Leone contre la population civile et des membres du personnel des Nations Unies
ainsi que par le climat d'impunité qui y règne,

ACCORD ENTRE L'ORGANISATION DES NATIONS UNIES ET LE GOUVERNEMENT DE SIERRA LEONE RELATIF À LA CRÉATION D'UN
TRIBUNAL SPÉCIAL POUR LA SIERRA LEONE

[TRANSLATION — TRADUCTION]

Article 24. Working language

The working language of the Special Court shall be English.
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2. Le greffier devra être un membre du personnel des Nations Unies. Son mandat est
de trois ans et peut être renouvelé.

1. En consultation avec le Président du Tribunal spécial, le Secrétaire général devra
nommer un greffier qui sera attaché aux chambres, au bureau du Procureur et qui aura la
charge du recrutement et de l'administration du personnel d'appui. Le greffier sera également chargé d'administrer les ressources financières et humaines du Tribunal spécial.

Article 4. Nomination d'un greffier

4. Le procureur sera assisté d'un personnel sierra-léonais et international qui devra lui
permettre d'exercer ses fonctions de manière efficace et optimale.

3. Le procureur et le procureur adjoint devront être d'une grande intégrité morale et
d'un niveau de compétence très élevé et bénéficier d'une longue expérience dans la conduite
des enquêtes et des poursuites criminelles. Le procureur et le procureur adjoint seront indépendants dans la conduite de leur tâche et ne devront accepter ni demander d'instructions
d'un quelconque gouvernement ou d'une autre source.

2. Le gouvernement de Sierra Leone, en consultation avec le Secrétaire général, devra
nommer un procureur adjoint sierra-léonais qui assistera le procureur dans ses enquêtes et
dans les poursuites.

1. Le Secrétaire général nommera après consultation avec le Gouvernement de Sierra
Leone un Procureur pour un mandat de trois ans. Son mandat peut être renouvelé.

Article 3. Nomination d'un Procureur ou d'un Procureur adjoint

5. Si, à la demande du Président du Tribunal spécial, un juge assesseur ou des juges ont
été nommés par le Gouvernement de Sierra Leone ou par le Secrétaire général, le juge qui
préside la chambre de première instance ou la chambre d'appel devra demander audit juge
assesseur d'être présent à chaque étape du procès afin de remplacer tout juge qui se trouvera
dans l'incapacité de siéger.

4. Les juges seront nommés pour un mandat de trois ans et sont rééligibles.

3. Le gouvernement de Sierra Leone et le Secrétaire général se consulteront à propos
de la nomination des juges.

(3) Cinq juges siégeront à la Chambre d'appel ; deux seront nommés par le Gouvernement de Sierra Leone et trois par le Secrétaire général sur proposition des Etats membres,
notamment de la Communauté économique des Etats de l'Afrique de l'Ouest et du Commonwealth.
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1. Le Tribunal spécial, ses fonds, ses avoirs et autre propriété où qu'ils soient situés et
quel que soit leur détenteur bénéficient de l'immunité sauf si dans un cas le Tribunal

Article 9. Fonds, avoirs et autre propriété

3. Les archives du Tribunal et de manière générale tous les documents et matériel qui
lui appartiennent ou qu'il a utilisés où qu'ils soient situés et quel que soit leur détenteur sont
inviolables.

2. Le patrimoine, les fonds et les avoirs du Tribunal spécial où qu'ils soient situés et
quel que soit leur détenteur ne peuvent faire l'objet de recherche ou être saisis, réquisitionnés, confisqués ou expropriés ou être l'objet d'une quelconque forme d'interférence par des
actions exécutive, administrative, judiciaire ou législative.

1. Les locaux du Tribunal spécial sont inviolables. Les autorités compétentes doivent
prendre toutes les mesures nécessaires pour s'assurer que le Tribunal ne sera pas dépossédé
d'une partie ou de la totalité de ses locaux sans son consentement formel.

Article 8. Inviolabilité des locaux, des archives et d'autres documents

Le Comité de gestion pourrait comprendre des Etats intéressés qui contribuent de
manière volontaire au Tribunal spécial ainsi que les représentants du gouvernement sierraléonais et du Secrétaire général.

Les parties reconnaissent que les Etats intéressés peuvent vouloir établir un Comité de
gestion chargé d'aider le Tribunal spécial à obtenir un financement adéquat, à fournir des
conseils sur les questions relatives à l'administration du Tribunal et sur des matières non
juridiques.

Article 7. Comité de gestion

Les dépenses du Tribunal spécial seront couvertes par des contributions volontaires de
la communauté internationale. Il est entendu que le Secrétaire général entamera le processus de la création du Tribunal spécial lorsqu'il y aura des contributions volontaires suffisantes pour sa création et son fonctionnement pendant 12 mois et des engagements de
contribution qui devraient permettre au Tribunal de faire face à ses dépenses pendant les 24
mois suivants. Il est en outre entendu que le Secrétaire général continuera à solliciter des
contributions pour couvrir les dépenses prévues au-delà de la période initiale de trois ans.
Si les contributions volontaires ne sont pas suffisantes pour permettre au Tribunal de mettre
en oeuvre son mandat, le Secrétaire général et le Conseil de sécurité devront chercher d'autres moyens de financement du Tribunal.

Article 6. Dépenses du Tribunal spécial

Le Gouvernement aidera le Tribunal spécial à obtenir des locaux ainsi que d'autres installations et services nécessaires à son fonctionnement.

Article 5. Locaux

économique des Etats de l'Afrique de l'Ouest et du Commonwealth, siégeront à la chambre
de première instance ;

(b) Dans l'hypothèse où il y aurait une deuxième chambre de première instance, elle
devra être composée également de la manière décrite ci-dessus ;
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(f) l'exemption d'impôt sur leurs salaires, émoluments et frais.

(e) les mêmes immunités et privilèges concernant leur bagage personnel qui sont reconnus par la Convention de Vienne aux agents diplomatiques ;

(d) l'exemption des restrictions de l'immigration et des autres immatriculations
d'étrangers, si c'est nécessaire ;

(c) l'inviolabilité de tous leurs dossiers et documents ;

(b) l'immunité contre les juridictions criminelle, civile et administrative conformément
à la Convention de Vienne ;

(a) l'inviolabilité personnelle y compris l'immunité contre l'arrestation et la détention ;

1. Les juges, le procureur et le greffier ainsi que les membres de leur famille bénéficient des privilèges et immunités ainsi que des exemptions et des privilèges accordés aux
agents diplomatiques conformément à la Convention de Vienne de 1961 sur les relations
diplomatiques. Ils doivent bénéficier notamment de :

Article 12. Privilèges et immunités des juges, du procureur et du greffier

(d) conclure des accords avec des Etats s'ils sont nécessaires pour exercer ses fonctions.

(c) engager des procédures judiciaires ;

(b) acquérir et aliéner des propriétés mobilières et immobilières ;

(a) contracter ;

Le Tribunal spécial doit avoir la capacité judiciaire nécessaire de :

Article 11. Capacité judiciaire

Le siège du Tribunal spécial est au Sierra Leone. Le Tribunal peut se réunir ailleurs s'il
considère que c'est nécessaire pour exercer ses fonctions efficacement. Le Tribunal peut
avoir son siège en dehors de Sierra Leone si les circonstances l'exigent sous réserve de la
conclusion d'un accord de siège entre le Secrétaire général des Nations Unies et le Gouvernement de Sierra Leone, d'une part et le Gouvernement du siège alternatif d'autre part.

Article 10. Siège du Tribunal spécial

(b) est libre de transférer ses fonds, l'or ou une monnaie d'un pays à l'autre , sur le territoire de Sierra Leone, aux Nations Unies ou à toute autre institution.

(a) peut détenir et utiliser des fonds, de l'or ou des titres négociables de toutes sortes et
maintenir et exploiter des comptes en n'importe quelle monnaie et convertir une monnaie
en une autre monnaie ;
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Les témoins et les experts qui comparaissent en vertu d'une assignation ou d'une citation des juges ou du procureur ne peuvent être poursuivis, détenus ou sujets à aucune re-

Article 15. Témoins et experts

d) de l'immunité vis-à-vis des restrictions de l'immigration durant son séjour dans le
pays ou durant ses déplacements.

c) de l'immunité contre toute poursuite juridique pour des mots écrits ou prononcés ou
pour tout acte effectué dans ses fonctions d'avocat-conseil. Il continuera à bénéficier de
l'immunité après avoir cessé sa fonction d'avocat-conseil du suspect ou de l'accusé ;

b) du privilège de l'inviolabilité de tout document relatif à l'exercice de ses fonctions
en tant qu'avocat-conseil d'un suspect ou d'un accusé ;

a) de l'immunité contre toute arrestation ou détention et contre toute saisie de ses
bagages personnels ;

2. L'avocat-conseil devra bénéficier en particulier :

1. Le Gouvernement doit s'assurer que l'avocat-conseil d'un suspect ou d'un accusé qui
a été accepté en tant que tel par le Tribunal spécial ne peut être soumis à aucune mesure qui
pourrait nuire à l'exercice de ses fonctions en pleine liberté et indépendance.

Article 14. Conseil

3. Les privilèges et les immunités sont accordés aux hauts fonctionnaires du Tribunal
spécial dans l'intérêt du Tribunal et non pas pour leur bénéfice personnel. Le droit de renoncer à l'immunité, dans la mesure où cette renonciation ne porte pas préjudice au but pour
lequel elle a été accordée, ne peut être invoqué que par le greffier du Tribunal.

(b) du droit d'importer en franchise sauf pour le paiement des services, leur fourniture
et leurs effets (personnels) lors de leur prise de fonction officielle pour la première fois au
Sierra Leone.

(a) de l'immunité des restrictions de l'immigration ;

2. Le personnel international devra bénéficier en outre :

(b) l'exemption d'impôt sur les salaires, émoluments et frais qui leur sont payés.

(a) de l'immunité contre toute poursuite juridique pour des mots écrits ou prononcés ou
pour tout acte effectué dans leur fonction officielle. Ils continueront à bénéficier de l'immunité après avoir cessé leur fonction auprès du Tribunal ;

1. Le personnel international et sierra-léonais devra bénéficier :

Article 13. Privilèges et immunité du personnel sierra-léonais et international

2. Les privilèges et les immunités sont accordés aux juges, aux procureurs et au greffier
dans l'intérêt du Tribunal spécial et non pas pour leur bénéfice personnel. Le droit et le devoir de renonciation à l'immunité dans la mesure où cette renonciation ne porte pas préjudice au but pour lequel elle a été accordée appartiennent au Secrétaire général en
consultation avec le président.

renonce à cette immunité. Il est néanmoins entendu que la renonciation à l'immunité ne peut
s'appliquer à une mesure d'exécution.

2. Sans qu'il soit limité par des contrôles financiers, par des règlements ou par des moratoires d'aucune sorte, le Tribunal spécial :
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4. Les juges de la chambre de première instance occuperont leur poste permanent juste
avant que le processus d'enquête soit terminé ; les juges de la chambre d'appel attendront la
fin du processus de première instance.

3. Dans la phase initiale, les juges de la chambre de première instance et de la chambre
d'appel doivent se réunir sur une base ad hoc pour examiner les questions d'organisation et
assumer leur fonction si tôt requis.

2. Dans la première étape des travaux du Tribunal spécial, les juges, le Procureur et le
Greffier seront nommés en même temps que le personnel chargé des enquêtes et des poursuites. Les enquêtes et les poursuites relatives aux personnes déjà en détention doivent être
engagées.

1. Afin que les travaux du Tribunal spécial soient efficaces et rentables, une approche
par étape doit être adoptée conformément à l'ordre chronologique du processus juridique.

Article 19. Mesures pratiques

La langue officielle de travail du Tribunal spécial est l'anglais.

Article 18. Langue de travail

d. Transfert d'un inculpé au Tribunal.

c. Arrestation et détention des personnes ;

b. Service des documents ;
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SOLOMON E. BEREWA

Pour le Gouvernement de Sierra Leone:

HANS CORELL

Pour les Nations Unies:

Fait à Freetown le 16 janvier 2002 en deux exemplaires originaux en anglais .

En foi de quoi les soussignés à ce dûment autorisés par les Nations Unis et par le gouvernement de Sierra Leone ont signé le présent accord.

2. Le Gouvernement répondra sans retard à toute demande d'assistance du Tribunal
spécial ou toute requête des chambres y compris (mais non limité):

a. Identification et location des personnes ;

Le présent accord peut être dénoncé par un accord des parties à la fin des activités judiciaires du Tribunal spécial .

Article 23. Dénonciation

Le présent accord peut être amendé par un accord écrit des parties.

Article 22

Le présent accord entre en vigueur le lendemain du jour de notification des deux parties par écrit que les formalités internes concernées ont été remplies.

Article 21. Entrée en vigueur

1. Le Gouvernement coopérera avec tous les organes du Tribunal spécial à toutes les
étapes des poursuites. Il devra en particulier faciliter l'accès du procureur aux sites, aux personnes et aux documents pertinents nécessaires à l'enquête.

Article 17. Coopération avec le Tribunal spécial

Reconnaissant la responsabilité du Gouvernement selon le droit international d'assurer
la sécurité, la sûreté et la protection des personnes mentionnées dans le présent accord et
son incapacité actuelle d'assumer cette responsabilité tant qu'il n'aura pas restructuré et reconstruit ses forces de sécurité, la mission des Nations Unies au Sierra Leone fournira la
sécurité nécessaire aux locaux et au personnel du Tribunal spécial dans la limite de ses possibilités, sous réserve d'un mandat approprié du Conseil de sécurité.

Article 16. Sécurité, sûreté et protection des personnes mentionnées dans le présent accord

Article 20. Règlement des différends

striction de leur liberté par les autorités sierra-léonaises. Ils ne peuvent être soumis à aucune
mesure qui pourrait nuire à l'exercice de leurs fonctions en pleine liberté et indépendance.
Les dispositions des alinéas a et d du paragraphe 2 de l'article 13 leur sont applicables.

Tout différend entre les parties relatif à l'interprétation ou à l'application du présent accord doit être réglé par la négociation ou par un mode de règlement mutuellement accepté.
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Le Tribunal spécial est habilité à poursuivre les personnes qui commettent ou qui donnent l'ordre de commettre des violations graves de l'article 3 commun aux Conventions de
Genève du 12 août 1949 pour la protection des victimes en temps de guerre et du Protocole
additionnel II du 8 juin 1977.

Ayant été créé par un accord entre les Nations Unies et le Gouvernement de Sierra Leone conformément à la résolution 1315 (2000) du Conseil de sécurité du 14 août 2000, le
Tribunal spécial pour le Sierra Leone (ci-après "le Tribunal spécial") exercera ses fonctions conformément aux dispositions du présent statut.

(i) Autres actes inhumains.
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(h) Persécution pour des raisons politiques, raciales et religieuses ;

(g) Viol, esclavage sexuel, prostitution forcée, grossesse forcée et toute autre forme de
violence sexuelle;

(f) Torture ;

(e) Emprisonnement ;

(d) Expulsion ;

(c) Réduction en esclavage ;

(b) Extermination ;

(a) Assassinat ;

Le tribunal spécial est habilité à juger les personnes présumées responsables des
crimes suivants lorsqu'ils ont été commis dans le cadre d'une attaque généralisée et systématique contre une population civile :

Article 2. Crimes contre l'humanité

3. Dans le cas où l'Etat d'envoi ne voudrait pas ou est dans l'incapacité de mener une
enquête ou d'engager une poursuite, le Tribunal spécial peut exercer sa juridiction à l'encontre des prévenus avec l'autorisation du Conseil de sécurité.

2. Toute infraction par les casques bleus et le personnel attaché à l'opération de maintien de la paix en Sierra Leone conformément au Statut de l'Accord de mission en vigueur
entre les Nations Unies et le Gouvernement de Sierra Leone ou les accords entre le Sierra
Leone et d'autres Gouvernements et organisations régionales ou, en l'absence d'un tel accord, à condition que les opérations de maintien de la paix aient été entreprises avec le consentement du Gouvernement de Sierra Leone, relèvera en premier lieu de la juridiction de
l'Etat d'envoi.

1. A l'exception des dispositions prévues à l'alinéa 2, le Tribunal spécial est habilité à
juger les personnes qui sont responsables de violations graves du droit international humanitaire ainsi que les crimes commis au regard du droit sierra-léonais depuis le 30 novembre
1996 y compris les responsables qui en commettant ces crimes ont porté atteinte à l'établissement et à la mise en oeuvre du processus de paix en Sierra Leone.
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(a) Infractions relatives aux sévices infligés aux jeunes filles conformément à l'Acte
visant à prévenir des traitements cruels à des enfants, 1926 (Cap 31) ;

Le Tribunal spécial a le pouvoir de juger des personnes qui ont commis les crimes suivants selon le droit sierra-léonais :

Article 5. Crimes selon le droit sierra-léonais

(c) Conscription ou enrôlement d'enfants âgés de moins de 15 ans dans des forces
armées ou dans des groupes armés et les pousser à participer activement aux hostilités.

(b) Attaque dirigée intentionnellement contre le personnel, les installations, le matériel, des unités administratives ou des véhicules qui participent à l'aide humanitaire ou à la
mission de maintien de la paix, conformément à la Charte des Nations Unies dans la mesure
où ils doivent bénéficier de la protection accordée aux civils ou à des objets civils conformément à la loi internationale relative aux conflits armés;

(a) Attaque dirigée intentionnellement contre la population civile ou contre des personnes civiles qui ne participent pas aux hostilités ;

Le Tribunal spécial a aussi le pouvoir de juger les personnes coupables des violations
suivantes du droit humanitaire international :

Article 4. Autres violations sérieuses du droit international humanitaire

(h) La menace de commettre les actes précités.

(g) Les condamnations prononcées et les exécutions effectuées sans un jugement
préalable rendu par un Tribunal régulièrement constitué, assorti des garanties judiciaires reconnues comme indispensables par les peuples civilisés ;

(f) Le pillage ;

(e) Les atteintes à la dignité de la personne, notamment les traitements humiliants et
dégradants, le viol, la prostitution forcée et tout attentat à la pudeur ;

(d) Les actes de terrorisme ;

(c) La prise d'otages ;

(b) Les punitions collectives ;

(a) Les atteintes portées à la vie, à la santé et au bien être physique ou mental des personnes, en particulier le meurtre de même que les traitements cruels tels que la torture, les
mutilations ou toutes formes de peines corporelles ;

Ces violations comprennent :

Article 3. Violations de l'article 3 commun aux Conventions de Genève et du Protocole
additionnel II

STATUT DU TRIBUNAL SPÉCIAL POUR LE SIERRA LEONE

Article 1. Compétence du Tribunal spécial

Volume 2178, I-38342

Volume 2178, I-38342

237
163

2. En statuant sur un cas relatif à un jeune délinquant, le Tribunal spécial ordonnera :
soit des mesures d'accompagnements soit des mesures de contrôle ; ou encore des mesures
de services communautaires ; soutien, famille d'accueil, redressement ; programmes de formation professionnelle, écoles autorisées et si c'est nécessaire des programmes pour les
désarmer, les démobiliser, les réintégrer et les protéger.

1. Le Tribunal spécial n'exerce aucune juridiction sur des personnes âgées de moins de
15 ans au moment où le crime a été perpétré. Dans l'hypothèse ou une personne qui aurait
entre 15 et 18 ans au moment du crime serait présentée devant le Tribunal, elle devrait être
traitée avec dignité et compassion en tenant compte de son jeune age, du souhait de promouvoir sa réhabilitation, sa réintégration, du rôle constructif qu'elle peut jouer dans la société, conformément aux normes internationales des droits de l'homme et notamment des
droits de l'enfant.

Article 7. Juridiction sur les personnes âgées de 15 ans

5. La responsabilité pénale individuelle pour les crimes visés à l'article 5 est déterminée conformément aux lois du Sierra Leone.

4. Le fait que la personne accusée ait agi en exécution d'un ordre d'un supérieur ne l'exonère pas de sa responsabilité pénale mais peut être considéré comme un motif de diminution de la peine si le Tribunal spécial l'estime conforme à la justice.

3. Le fait que l'un des actes visés aux articles 2 à 4 du présent statut a été commis par
un subordonné ne dégage pas son supérieur de sa responsabilité pénale s'il savait ou avait
des raisons de savoir que le subordonné s'apprêtait à commettre l'acte criminel et que le
supérieur n'a pris aucune mesure pour empêcher ledit acte ou en punir les auteurs.

2. La position officielle d'accusé soit comme Chef d'Etat ou de gouvernement soit comme haut fonctionnaire ne l'exonère pas de sa responsabilité et n'est pas un motif de diminution de la peine.

1. Quiconque a planifié, encouragé, ordonné, commis ou qui a aidé à la planification,
à la préparation et à l'exécution d'un crime visé aux articles 2 à 4 du présent statut est individuellement responsable dudit crime.

Article 6. Responsabilité pénale individuelle

iii) Mettre le feu à d'autres bâtiments, en violation de la section 6.

ii) Mettre le feu à des bâtiments publics, en violation des sections 5 et 6 ;

i) Mettre le feu à des maisons d'habitation, qu'elles soient occupées ou inoccupées en
violation de la section 2 ;

(b) Infractions relatives à la destruction injustifiée de la propriété selon l'Acte relatif au
dommage malicieux, 1861 :

iii) Enlèvement d'une fille pour des buts immoraux, en violation de la section 12.

ii) Sévices infligés à des filles de 13 à 14 ans, en violation de la section 7 ;

i) Sévices infligés à des filles de moins de 13 ans, en violation de la section 6 ;
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(a) Trois juges dont un nommé par le Gouvernement de Sierra Leone et les deux autres
par le Secrétaire Général des Nations Unies (ci-après le "Secrétaire général") ,

1. Les Chambres seront composées de 8 juges indépendants au minimum et de 11 juges au maximum répartis comme suit :

(c) Le Greffe

(b) Le procureur ; et

(a) Les chambres comprenant les chambres de première instance et la chambre
d'appel ;

Composition du Tribunal spécial et nomination des juges

Le Tribunal spécial comprend les organes suivants :

Article 11. Organisation du Tribunal spécial

Une amnistie accordée à une personne qui relève de la juridiction du Tribunal spécial
en ce qui concerne les crimes visés aux articles 2 à 4 du présent statut n'interdit pas les poursuites judiciaires.

Article 10. Amnistie

3. Pour décider de la peine à imposer à une personne condamnée pour un crime visé
par le présent statut, le Tribunal spécial devra se demander si cette personne n'a pas déjà
purgé une peine qui lui aurait été infligée par une juridiction nationale pour le même fait.

(b) La juridiction nationale n'a pas statué de façon impartiale ou indépendante, la
procédure engagée devant elle visait à soustraire l'accusé à sa responsabilité pénale internationale, ou la poursuite n'a pas été exercée avec diligence.

(a) Le fait pour lequel il a été jugé était qualifié de crime de droit commun ; ou

2. Quiconque a été traduit devant une juridiction nationale pour des faits visés aux articles 2 à 4 du présent statut peut être traduit devant le Tribunal spécial si :

1. Nul peut être traduit devant une juridiction nationale de Sierra Leone s'il a été jugé
pour les mêmes faits par le Tribunal spécial.

Article 9. Non bis in idem

2. Le Tribunal spécial a la primauté sur les tribunaux nationaux de Sierra Leone. A tout
stade de la procédure, le Tribunal spécial peut formellement demander à la juridiction national de se dessaisir en sa faveur conformément au présent statut et à son règlement.

1. Le Tribunal spécial et les tribunaux de Sierra Leone sont concurremment compétents.

Article 8. Juridiction concurrente
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1. Le Procureur est responsable de l'instruction des dossiers et de l'exercice de la poursuite contre les personnes présumées responsables de violations graves du droit international humanitaire et de crimes commis au regard du droit sierra-léonais depuis le 30 novembre
1996. Le procureur qui est un organe distinct au sein du Tribunal spécial agit en toute indépendance. Il ne sollicite ni n'accepte d'instructions d'aucun gouvernement ni d'aucune autre source.

Nomination d'un Procureur ou d'un Procureur adjoint

Article 15. Le Procureur

2. Les juges du Tribunal spécial dans leur ensemble peuvent amender les règlements
de procédure et adopter des règlements additionnels lorsque les règlements applicables ne
se prêtent pas de façon adéquate à une situation spécifique. Dans un tel cas, ils doivent être
guidés, si c'est nécessaire, par l'Acte de procédure pénal de 1965 de Sierra Leone.

1. Les règlements de procédure du Tribunal pénal international pour le Rwanda en
vigueur lors de l'établissement du Tribunal spécial seront applicables mutatis mutandis aux
procédures juridiques à observer devant le Tribunal spécial.

Article 14. Règlements de procédure

3. Les juges seront nommés pour un mandat de trois ans et sont rééligibles.

2. Dans la composition des chambres, l'expérience des juges dans le domaine du droit
international, y compris le droit international humanitaire, la législation relative aux droits
de l'homme, à la loi pénale et à la justice des mineurs, devraient entrer en ligne de compte.

1.Les juges devront être d'une grande impartialité et d'une intégrité morale très élevée
et bénéficier des qualifications nécessaires dans leur pays pour être nommés aux postes judiciaires les plus importants. Les juges seront indépendants dans la conduite de leur tâche
et ne devront accepter ni demander d'instructions d'un quelconque gouvernement ou d'une
autre source.

Article 13. Qualification et Nomination des juges

4. Si, à la demande du Président du Tribunal spécial, un juge assesseur ou des juges ont
été nommés par le Gouvernement de Sierra Leone ou par le Secrétaire général, le juge qui
préside la chambre de première instance ou la chambre d'appel devra demander audit juge
assesseur d'être présent à chaque étape du procès afin de remplacer tout juge qui se trouvera
dans l'incapacité de siéger.

3. Les juges de la chambre d'appel et les juges de la chambre de première instance
doivent élire un président qui dirigera les procédures des chambres respectives. Le juge qui
préside la chambre d'appel est le président du Tribunal spécial.
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3. Toute personne accusée est présumée innocente jusqu'à ce que sa culpabilité ait été
établie conformément aux dispositions du présent statut.

2. Toute personne contre laquelle des accusations sont portées a droit à ce que sa cause
soit entendue équitablement et publiquement, sous réserve des mesures ordonnées par le
Tribunal spécial pour la protection des victimes et des témoins.

1. Tous les accusés sont égaux devant le Tribunal spécial.

Article 17. Droits des accusés

4. Le Greffier constituera une unité administrative des Victimes et des Témoins à l'intérieur du Greffe. Cette unité fournira, en consultation avec le Bureau du Procureur, des
mesures de protection et de sécurité, des conseils et l'assistance appropriée aux témoins,
aux victimes et aux autres personnes qui apparaissent devant le Tribunal et que leur témoignage peuvent mettre en danger. Le personnel de cette unité doit comprendre des experts
en traumatisme, notamment les traumatismes liés à la violence sexuelle et à la violence contre les enfants.

3. En consultation avec le Président du Tribunal spécial, le Secrétaire général désigne
le Greffier qui devra être un membre du personnel des Nations Unies. Son mandat est de
trois ans renouvelable.

2. Le Greffe se compose d'un greffier et des autres fonctionnaires nécessaires.

1. Le Greffe est chargé d'assurer l'administration et les services du Tribunal spécial.

Article 16. Le Greffe

5. Lors de la poursuite de jeunes délinquants, le Procureur devra s'assurer que les programmes de réhabilitation des enfants ne sont pas menacés et, si c'est nécessaire, que l'accent soit mis sur les mécanismes de vérité et de réconciliation, dans la mesure où ils sont
disponibles.

4. Le procureur sera assisté d'un procureur adjoint sierra-léonais et d'un personnel sierra-léonais et international qui doit lui permettre d'exercer ses fonctions de manière efficace et optimale. Etant donne la nature des crimes commis et la sensibilité particulière des
jeunes filles, des jeunes femmes et des enfants victimes de viol, de sévices sexuels, d'enlèvement et d'esclavage de toutes sortes, il serait judicieux lors de la nomination du personnel de choisir des procureurs ou des enquêteurs qui bénéficient d'une certaine expérience
dans le domaine des crimes sexuels et de la justice des mineurs.

3. Le procureur est nommé par le Secrétaire général pour un mandat de trois ans renouvelable. Il doit être d'une grande intégrité morale et d'un niveau de compétence très élevé
et bénéficier d'une longue expérience dans la conduite des enquêtes et des poursuites
pénales.

2. Le Bureau du procureur doit avoir le pouvoir d'interroger les suspects, les victimes
et les témoins, de recueillir des preuves et de mener des investigations sur le terrain. Pour
effectuer ces tâches, le Procureur peut, si c'est nécessaire, être assisté par les autorités sierra-léonaises concernées.

(b) Cinq juges siégeront à la Chambre d'appel ; deux seront nommés par le Gouvernement de Sierra Leone et trois par le Secrétaire général.

2. Les juges ne siègeront que dans les chambres où ils ont été nommés.
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(b) Erreur sur un point de droit qui invalide la décision ;

(a) Erreur de procédure ;

1. La chambre d'appel connaît les recours introduits par les personnes condamnées par
les chambres de première instance, soit par le Procureur, pour les motifs suivants :

Article 20. Appel

3. Outre l'emprisonnement du condamné, la chambre de première instance peut ordonner la saisie de tous biens et ressources acquis par des moyens illicites et leur restitution à
leurs propriétaires légitimes ou à l'Etat du Sierra Leone.

2. En imposant la sentence, la chambre de première instance tient compte de facteurs
tels que la gravité de l'infraction et la situation personnelle du condamné ;

1. La chambre de première instance peut imposer à une personne condamnée, mais non
à un jeune délinquant, une peine d'emprisonnement pour un certain nombre d'années. En
fixant les termes de l'emprisonnement, la chambre de première instance, peut avoir recours,
si c'est nécessaire, à la pratique concernant les sentences d'emprisonnement du Tribunal
pénal international pour le Rwanda et les tribunaux nationaux du Sierra Leone.

Article 19. Peines

La sentence est rendue en audience publique à la majorité des juges de la chambre de
première instance ou de la chambre d'appel. Elle est établie par écrit et motivée, des opinions individuelles ou dissidentes pouvant y être jointes.

Article 18. Sentence

(g) A ne pas être forcée de témoigner contre elle même ou de s'avouer coupable.

(f) A se faire assister gratuitement d'un interprète si elle ne comprend pas ou ne parle
pas la langue employée à l'audience ;

(e) A interroger ou faire interroger les témoins à charge et à obtenir la comparution et
l'interrogatoire des témoins à décharge dans les mêmes conditions que les témoins à
charge ;

(d) A être présente au procès et à se défendre elle-même ou à avoir l'assistance d'un
défenseur de son choix ; si elle n'a pas de défenseur, à être informé de son choix d'en avoir
un, et, chaque fois que l'intérêt de la justice l'exige, à se voir attribuer d'office un défenseur,
sans frais, si elle n'a pas les moyens de le rémunérer;

(c) A être jugée sans retard excessif ;

(b) A disposer du temps et des facilités nécessaires à la préparation de sa défense et à
communiquer avec le conseil de son choix ;

(a) Etre informée, dans le plus court délai, dans une langue qu'elle comprend et de
façon détaillée, de la nature et des motifs de l'accusation portée contre elle;

4. Toute personne contre laquelle une accusation est portée en vertu du présent statut
a droit, en pleine égalité, au moins aux garanties suivantes :
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Si le condamné peut bénéficier d'une grâce ou d'une commutation de peine en vertu
des lois de l'Etat dans le lequel il est emprisonné, cet Etat en avise le Tribunal spécial. Une
grâce ou une commutation de peine n'est accordée que si le Président du Tribunal spécial
en consultation avec les juges, en décide ainsi dans l'intérêt de la justice et sur la base des
principes généraux du droit.

Article 23. Grâce et commutation de peine

2. Les conditions d'emprisonnement que ce soit au Sierra Leone ou dans un Etat tiers
sont régies par la législation de l'Etat qui a accueilli les condamnés, sous la supervision du
Tribunal. Pendant la durée de la sentence, l'Etat qui a accueilli le condamné est soumis à
l'article 23 du présent Statut.

1. Les peines d'emprisonnement sont exécutées au Sierra Leone. Si les circonstances
l'exigent, la peine peut être exécutée dans un Etat qui a conclu avec le Tribunal pénal international pour le Rwanda ou avec le Tribunal pénal international pour l'ancienne Yougoslavie un accord sur l'exécution des sentences et qui a indiqué au greffier du Tribunal spécial
qu'il est disposé à recevoir des condamnés. Le Tribunal spécial peut conclure des accords
analogues pour l'exécution des sentences avec d'autres Etats.

Article 22. Exécution des peines

(b) Assurer sa juridiction sur la question.

(a) Réunir à nouveau la chambre de première instance ;

2. Toute demande de révision doit être soumise à la chambre d'appel. La chambre d'appel peut rejeter la demande si elle l'estime non fondée. Si elle estime que la demande est
justifiée, elle peut soit :

1. S'il est découvert un fait nouveau qui n'était pas connu au moment du procès en
première instance, ou en appel et qui aurait pu être un élément décisif de la décision, le condamné ou le procureur peut saisir le Tribunal spécial d'une demande de révision de la sentence.

Article 21. Révision

3. Les juges de la Chambre d'appel du Tribunal spécial seront guidés par les décisions
des chambres d'appel des tribunaux internationaux pour l'ancienne Yougoslavie et pour le
Rwanda. Dans l'interprétation et l'application des lois du Sierra Leone, ils doivent être
guidés par les décisions de la Cour suprême du Sierra Leone.

2. La chambre d'appel peut confirmer, annuler ou réviser les décisions prises par la
chambre de première instance.

(c) Erreur de fait qui a entraîné un déni de justice.
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Le Président du Tribunal spécial doit soumettre un rapport annuel sur les travaux et les
activités du Tribunal au Secrétaire général et au Gouvernement du Sierra Leone.

Article 25. Rapport annuel

La langue de travail du Tribunal spécial est l'anglais.

Article 24. Langue de travail
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United Nations Security Council resolution 1400 (2002) of
28 March 2002

28 March 2002

Distr.: General

S/RES/1400 (2002)

Welcoming the Agreement between the United Nations and the Government of
Sierra Leone on the Establishment of a Special Court for Sierra Leone, and the

Reiterating the importance of the effective extension of State authority
throughout the country, the reintegration of ex-combatants, voluntary and
unhindered return of refugees and internally displaced persons, full respect for
human rights and the rule of law, and effective action on impunity and
accountability, paying special attention to the protection of women and children, and
stressing continued United Nations support for the fulfilment of these objectives,

Emphasizing the importance of free, fair, transparent and inclusive elections,
and welcoming the progress made by the Government of Sierra Leone and the
National Electoral Commission of Sierra Leone in preparing for elections,
particularly with voter registration,

Expressing its concern at the fragile situation in the Mano River region, the
substantial increase in refugees and the humanitarian consequences for the civilian,
refugee and internally displaced populations in the region,

Determining that the situation in Sierra Leone continues to constitute a threat
to peace and security in this region,

Encouraging the Mano River Union Women’s Peace Network and other civil
society initiatives to continue their contribution towards regional peace,

Welcoming the further progress made in the peace process in Sierra Leone,
including the lifting of the state of emergency, commending the positive role of the
United Nations Mission in Sierra Leone (UNAMSIL) in advancing the peace
process, and calling for its further consolidation,

Welcoming the meeting of the Mano River Union Presidents held in Rabat on
27 February 2002 at the invitation of His Majesty the King of Morocco,

Affirming the commitment of all States to respect the sovereignty, political
independence and territorial integrity of Sierra Leone,

Recalling its previous resolutions and the statements of its President
concerning the situation in Sierra Leone,

The Security Council,

Adopted by the Security Council at its 4500th meeting, on
28 March 2002

Resolution 1400 (2002)

Security Council

United Nations

*0230907*

02-30907 (E)
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Welcomes the establishment of the electoral component of UNAMSIL
8.
and the recruitment of 30 additional civilian police advisers to support the
Government of Sierra Leone and the Sierra Leone police in preparing for elections;

Emphasizes that the development of the administrative capacities of the
7.
Government of Sierra Leone is essential to sustainable peace and development, and
to the holding of free and fair elections, and therefore urges the Government of
Sierra Leone, with the assistance of UNAMSIL, in accordance with its mandate, to
accelerate the restoration of civil authority and public services throughout the
country, in particular in the diamond mining areas, including the deployment of key
government personnel and police and the deployment of the Sierra Leone Army on
border security tasks, and calls on States, international organizations and nongovernmental organizations to assist in the wide range of recovery efforts;

Welcomes the formal completion of the disarmament process, expresses
6.
concern at the serious financial shortfall in the multi-donor Trust Fund for the
disarmament, demobilization and reintegration programme, and urges the
Government of Sierra Leone to seek actively the urgently needed additional
resources for reintegration;

Encourages the Government of Sierra Leone and the RUF to continue to
5.
take steps towards furthering of dialogue and national reconciliation, and, in this
regard, stresses the importance of the reintegration of the RUF into Sierra Leone
society and the transformation of the RUF into a political party, and demands the
immediate and transparent dismantling of all non-government military structures;

Encourages the Government of Sierra Leone and the Revolutionary
4.
United Front (RUF) to strengthen their efforts towards full implementation of the
Ceasefire Agreement signed in Abuja on 10 November 2000 (S/2000/1091) between
the Government of Sierra Leone and the RUF and reaffirmed at the meeting of the
Economic Community of West African States (ECOWAS), the United Nations, the
Government of Sierra Leone and the RUF at Abuja on 2 May 2001;

Welcomes the military concept of operations for UNAMSIL for 2002
3.
outlined in paragraph 10 of the Secretary-General’s report of 14 March 2002
(S/2002/267), and requests the Secretary-General to inform the Council at regular
intervals on progress made by UNAMSIL in the implementation of its key aspects
and in the planning of its subsequent phases;

Expresses its appreciation to those Member States providing troops and
2.
support elements to UNAMSIL and those who have made commitments to do so;

Decides that the mandate of UNAMSIL shall be extended for a period of
1.
six months from 30 March 2002;

Having considered the report of the Secretary-General of 14 March 2002
(S/2002/267),

Emphasizing the importance of the continuing support of UNAMSIL to the
Government of Sierra Leone in the consolidation of peace and stability after the
elections,

recommendations of the Planning Mission on the Establishment of the Special Court
for Sierra Leone (S/2002/246) and the report of the Secretary-General of 14 March
2002 (S/2002/267) that UNAMSIL should provide administrative and related
support to the Special Court,
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17.

Decides to remain actively seized of the matter.

16. Welcomes the Secretary-General’s intention to keep the security, political,
humanitarian and human rights situation in Sierra Leone under close review and to
report to the Council, after due consultations with troop-contributing countries, with
any additional recommendations, and requests in particular the Secretary-General to
submit before 30 June 2002 an interim report assessing the post-electoral situation
and the prospects for peace consolidation;

15. Encourages the continued support of UNAMSIL, within its capabilities
and areas of deployment, for returning refugees and displaced persons, and urges all
stakeholders to continue to cooperate to this end to fulfil their commitments under
the Abuja Ceasefire Agreement;

14. Expresses its serious concern at allegations that some United Nations
personnel may have been involved in sexual abuse of women and children in camps
for refugees and internally displaced people in the region, supports the SecretaryGeneral’s policy of zero tolerance for such abuse, looks forward to the SecretaryGeneral’s report on the outcome of the investigation into these allegations, and
requests him to make recommendations on how to prevent any such crimes in future,
while calling on States concerned to take the necessary measures to bring to justice
their own nationals responsible for such crimes;

13. Expresses its serious concern at the evidence UNAMSIL has found of
human rights abuses and breaches of humanitarian law set out in paragraphs 38 to
40 of the Secretary-General’s report of 14 March 2002 (S/2002/267), encourages
UNAMSIL to continue its work and in this context requests the Secretary-General to
provide a further assessment in his September report, particularly regarding the
situation of women and children who have suffered during the conflict;

12. Expresses its serious concern at the violence, particularly sexual
violence, suffered by women and children during the conflict in Sierra Leone, and
emphasizes the importance of addressing these issues effectively;

11. Welcomes the summit meeting of the Mano River Union Presidents held
in Rabat on 27 February 2002, urges the Presidents to continue dialogue and to
implement their commitments to building regional peace and security, and
encourages the ongoing efforts of ECOWAS towards a lasting and final settlement
of the crisis in the Mano River Union region;

10. Welcomes progress made by the Government of Sierra Leone, together
with the Secretary-General, the United Nations High Commissioner for Human
Rights and other relevant international actors, in establishing the Truth and
Reconciliation Commission, and urges donors urgently to commit funds to it;

Welcomes the signature on 16 January 2002 of the Agreement between
9.
the Government of Sierra Leone and the United Nations on the Establishment of a
Special Court for Sierra Leone, as envisaged by resolution 1315 (2000) of 14
August 2000, urges donors urgently to disburse their pledges to the Trust Fund for
the Special Court, looks forward to the Court expeditiously beginning its operations
and endorses UNAMSIL’s providing, without prejudice to its capabilities to perform
its specified mandate, administrative and related support to the Special Court on a
cost-reimbursable basis;
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2

The purpose of the present Agreement is to regulate the cooperation between the
United Nations and the Royal Government of Cambodia in bringing to trial senior leaders of Democratic Kampuchea and those who were most responsible for the crimes and
serious violations of Cambodian penal law, international humanitarian law and custom,
and international conventions recognized by Cambodia, that were committed during the

Article 1. Purpose

Whereas the General Assembly of the United Nations, in its resolution 57/228 of 18
December 2002, recalled that the serious violations of Cambodian and international humanitarian law during the period of Democratic Kampuchea from 1975 to 1979 continue
to be matters of vitally important concern to the international community as a whole;
Whereas in the same resolution the General Assembly recognized the legitimate
concern of the Government and the people of Cambodia in the pursuit of justice and national reconciliation, stability, peace and security;
Whereas the Cambodian authorities have requested assistance from the United Nations in bringing to trial senior leaders of Democratic Kampuchea and those who were
most responsible for the crimes and serious violations of Cambodian penal law, international humanitarian law and custom, and international conventions recognized by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979;
Whereas prior to the negotiation of the present Agreement substantial progress had
been made by the Secretary-General of the United Nations (hereinafter, "the SecretaryGeneral") and the Royal Government of Cambodia towards the establishment, with international assistance, of Extraordinary Chambers within the existing court structure of
Cambodia for the prosecution of crimes committed during the period of Democratic
Kampuchea;
Whereas by its resolution 57/228, the General Assembly welcomed the promulgation
of the Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea and requested the Secretary-General to resume negotiations, without delay, to conclude an agreement with the Government, based on previous negotiations on the establishment of the Extraordinary Chambers consistent with the provisions of the said resolution, so that the Extraordinary Chambers may begin to function promptly;
Whereas the Secretary-General and the Royal Government of Cambodia have held
negotiations on the establishment of the Extraordinary Chambers;
Now therefore the United Nations and the Royal Government of Cambodia have
agreed as follows:

AGREEMENT BETWEEN THE UNITED NATIONS AND THE ROYAL
GOVERNMENT OF CAMBODIA CONCERNING THE PROSECUTION
UNDER CAMBODIAN LAW OF CRIMES COMMITTED DURING THE
PERIOD OF DEMOCRATIC KAMPUCHEA

[ ENGLISH TEXT – TEXTE ANGLAIS ]
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1. Cambodian judges, on the one hand, and judges appointed by the Supreme Council of the Magistracy upon nomination by the Secretary-General of the United Nations
(hereinafter: "international judges"), on the other hand, shall serve in each of the two Extraordinary Chambers.
2. The composition of the Chambers shall be as follows:
a. The Trial Chamber: three Cambodian judges and two international judges;
b. The Supreme Court Chamber, which shall serve as both appellate chamber and final instance: four Cambodian judges and three international judges.
3. The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment to
judicial offices. They shall be independent in the performance of their functions and shall
not accept or seek instructions from any Government or any other source.
4. In the overall composition of the Chambers due account should be taken of the
experience of the judges in criminal law, international law, including international humanitarian law and human rights law.
5. The Secretary-General of the United Nations undertakes to forward a list of not
less than seven nominees for international judges from which the Supreme Council of the
Magistracy shall appoint five to serve as judges in the two Chambers. Appointment of international judges by the Supreme Council of the Magistracy shall be made only from the
list submitted by the Secretary-General.

Article 3. Judges

1. The present Agreement recognizes that the Extraordinary Chambers have subject
matter jurisdiction consistent with that set forth in "the Law on the Establishment of the
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea" (hereinafter: "the Law on the Establishment of the Extraordinary Chambers"), as adopted and amended by the Cambodian Legislature under the Constitution of Cambodia. The present Agreement further
recognizes that the Extraordinary Chambers have personal jurisdiction over senior leaders of Democratic Kampuchea and those who were most responsible for the crimes referred to in Article 1 of the Agreement.
2. The present Agreement shall be implemented in Cambodia through the Law on
the Establishment of the Extraordinary Chambers as adopted and amended. The Vienna
Convention on the Law of Treaties, and in particular its Articles 26 and 27, applies to the
Agreement.
3. In case amendments to the Law on the Establishment of the Extraordinary Chambers are deemed necessary, such amendments shall always be preceded by consultations
between the Parties.

4

1. There shall be one Cambodian and one international investigating judge serving as
co-investigating judges. They shall be responsible for the conduct of investigations.
2. The co-investigating judges shall be persons of high moral character, impartiality
and integrity who possess the qualifications required in their respective countries for appointment to such a judicial office.
3. The co-investigating judges shall be independent in the performance of their functions and shall not accept or seek instructions from any Government or any other source.
It is understood, however, that the scope of the investigation is limited to senior leaders
of Democratic Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, international humanitarian law and custom, and
international conventions recognized by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979.
4. The co-investigating judges shall cooperate with a view to arriving at a common
approach to the investigation. In case the co-investigating judges are unable to agree
whether to proceed with an investigation, the investigation shall proceed unless the
judges or one of them requests within thirty days that the difference shall be settled in accordance with Article 7.
5. In addition to the list of nominees provided for in Article 3, paragraph 5, the Secretary-General shall submit a list of two nominees from which the Supreme Council of
the Magistracy shall appoint one to serve as an international co-investigating judge, and
one as a reserve international co-investigating judge.

Article 5. Investigating judges

1. The judges shall attempt to achieve unanimity in their decisions. If this is not possible, the following shall apply:
a. A decision by the Trial Chamber shall require the affirmative vote of at least four
judges;
b. A decision by the Supreme Court Chamber shall require the affirmative vote of at
least five judges.
2. When there is no unanimity, the decision of the Chamber shall contain the views
of the majority and the minority.

Article 4. Decision-making

6. In the event of a vacancy of an international judge, the Supreme Council of the
Magistracy shall appoint another international judge from the same list.
7. The judges shall be appointed for the duration of the proceedings.
8. In addition to the international judges sitting in the Chambers and present at every
stage of the proceedings, the President of a Chamber may, on a case-by-case basis, designate from the list of nominees submitted by the Secretary-General, one or more alternate judges to be present at each stage of the proceedings, and to replace an international
judge if that judge is unable to continue sitting.

period from 17 April 1975 to 6 January 1979. The Agreement provides, inter alia, the legal basis and the principles and modalities for such cooperation.

Article 2. The Law on the Establishment of Extraordinary Chambers
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1. In case the co-investigating judges or the co-prosecutors have made a request in
accordance with Article 5, paragraph 4, or Article 6, paragraph 4, as the case may be,
they shall submit written statements of facts and the reasons for their different positions
to the Director of the Office of Administration.
2. The difference shall be settled forthwith by a Pre-Trial Chamber of five judges,
three appointed by the Supreme Council of the Magistracy, with one as President, and

Article 7. Settlement of differences between the co-investigating judges or the coprosecutors

1. There shall be one Cambodian prosecutor and one international prosecutor competent to appear in both Chambers, serving as co-prosecutors. They shall be responsible
for the conduct of the prosecutions.
2. The co-prosecutors shall be of high moral character, and possess a high level of
professional competence and extensive experience in the conduct of investigations and
prosecutions of criminal cases.
3. The co-prosecutors shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source. It is understood, however, that the scope of the prosecution is limited to senior leaders of Democratic Kampuchea and those who were most responsible for the crimes and serious
violations of Cambodian penal law, international humanitarian law and custom, and international conventions recognized by Cambodia, that were committed during the period
from 17 April 1975 to 6 January 1979.
4. The co-prosecutors shall cooperate with a view to arriving at a common approach
to the prosecution. In case the prosecutors are unable to agree whether to proceed with a
prosecution, the prosecution shall proceed unless the prosecutors or one of them requests
within thirty days that the difference shall be settled in accordance with Article 7.
5. The Secretary-General undertakes to forward a list of two nominees from which
the Supreme Council of the Magistracy shall select one international co-prosecutor and
one reserve international co-prosecutor.
6. In case there is a vacancy or a need to fill the post of the international coprosecutor, the person appointed to fill this post must be the reserve international coprosecutor.
7. The co-prosecutors shall be appointed for the duration of the proceedings.
8. Each co-prosecutor shall have one or more deputy prosecutors to assist him or her
with prosecutions before the Chambers. Deputy international prosecutors shall be appointed by the international co-prosecutor from a list provided by the Secretary General.

6

The maximum penalty for conviction for crimes falling within the jurisdiction of the
Extraordinary Chambers shall be life imprisonment.

Article 10. Penalties

The subject-matter jurisdiction of the Extraordinary Chambers shall be the crime of
genocide as defined in the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide, crimes against humanity as defined in the 1998 Rome Statute of the
International Criminal Court and grave breaches of the 1949 Geneva Conventions and
such other crimes as defined in Chapter II of the Law on the Establishment of the Extraordinary Chambers as promulgated on 10 August 2001.

Article 9. Crimes falling within the jurisdiction of the Extraordinary Chambers

1. There shall be an Office of Administration to service the Extraordinary Chambers,
the Pre-Trial Chamber, the co-investigating judges and the Prosecutors' Office.
2. There shall be a Cambodian Director of this Office, who shall be appointed by the
Royal Government of Cambodia. The Director shall be responsible for the overall management of the Office of Administration, except in matters that are subject to United Nations rules and procedures.
3. There shall be an international Deputy Director of the Office of Administration,
who shall be appointed by the Secretary-General. The Deputy Director shall be responsible for the recruitment of all international staff and all administration of the international
components of the Extraordinary Chambers, the Pre-Trial Chamber, the co-investigating
judges, the Prosecutors' Office and the Office of Administration. The United Nations and
the Royal Government of Cambodia agree that, when an international Deputy Director
has been appointed by the Secretary-General, the assignment of that person to that position by the Royal Government of Cambodia shall take place forthwith.
4. The Director and the Deputy Director shall cooperate in order to ensure an effective and efficient functioning of the administration.

Article 8. Office of Administration

two appointed by the Supreme Council of the Magistracy upon nomination by the Secretary-General. Article 3, paragraph 3, shall apply to the judges.
3. Upon receipt of the statements referred to in paragraph 1, the Director of the Office of Administration shall immediately convene the Pre-Trial Chamber and communicate the statements to its members.
4. A decision of the Pre-Trial Chamber, against which there is no appeal, requires
the affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to the
co-investigating judges or the co-prosecutors. They shall immediately proceed in accordance with the decision of the Chamber. If there is no majority, as required for a decision, the investigation or prosecution shall proceed.

6. In case there is a vacancy or a need to fill the post of the international coinvestigating judge, the person appointed to fill this post must be the reserve international
co-investigating judge.
7. The co-investigating judges shall be appointed for the duration of the proceedings.

Article 6. Prosecutors
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The Royal Government of Cambodia shall provide at its expense the premises for
the co-investigating judges, the Prosecutors' Office, the Extraordinary Chambers, the PreTrial Chamber and the Office of Administration. It shall also provide for such utilities,
facilities and other services necessary for their operation that may be mutually agreed
upon by separate agreement between the United Nations and the Government.

1. The Royal Government of Cambodia shall not request an amnesty or pardon for
any persons who may be investigated for or convicted of crimes referred to in the present
Agreement.
2. This provision is based upon a declaration by the Royal Government of Cambodia
that until now, with regard to matters covered in the law, there has been only one case,
dated 14 September 1996, when a pardon was granted to only one person with regard to
a 1979 conviction on the charge of genocide. The United Nations and the Royal Government of Cambodia agree that the scope of this pardon is a matter to be decided by the
Extraordinary Chambers.

7

1. The rights of the accused enshrined in Articles 14 and 15 of the 1966 International
Covenant on Civil and Political Rights shall be respected throughout the trial process.
Such rights shall, in particular, include the right: to a fair and public hearing; to be presumed innocent until proved guilty; to engage a counsel of his or her choice; to have
adequate time and facilities for the preparation of his or her defence; to have counsel
provided if he or she does not have sufficient means to pay for it; and to examine or have
examined the witnesses against him or her.
2. The United Nations and the Royal Government of Cambodia agree that the provisions on the right to defence counsel in the Law on the Establishment of Extraordinary
Chambers mean that the accused has the right to engage counsel of his or her own choosing as guaranteed by the International Covenant on Civil and Political Rights.

Article 13. Rights of the accused

1. The procedure shall be in accordance with Cambodian law. Where Cambodian
law does not deal with a particular matter, or where there is uncertainty regarding the interpretation or application of a relevant rule of Cambodian law, or where there is a question regarding the consistency of such a rule with international standards, guidance may
also be sought in procedural rules established at the international level.
2. The Extraordinary Chambers shall exercise their jurisdiction in accordance with
international standards of justice, fairness and due process of law, as set out in Articles
14 and 15 of the 1966 International Covenant on Civil and Political Rights, to which
Cambodia is a party. In the interest of securing a fair and public hearing and credibility
of the procedure, it is understood that representatives of Member States of the United Nations, of the Secretary-General, of the media and of national and international nongovernmental organizations will at all times have access to the proceedings before the
Extraordinary Chambers. Any exclusion from such proceedings in accordance with the
provisions of Article 14 of the Covenant shall only be to the extent strictly necessary in
the opinion of the Chamber concerned and where publicity would prejudice the interests
of justice.

Article 12. Procedure

Article 14. Premises

Article 11. Amnesty

8

The archives of the co-investigating judges, the co-prosecutors, the Extraordinary
Chambers, the Pre-Trial Chamber and the Office of Administration, and in general all
documents and materials made available, belonging to or used by them, wherever located
in Cambodia and by whomsoever held, shall be inviolable for the duration of the proceedings.

Article 18. Inviolability of archives and documents

The United Nations shall be responsible for the following:
a. remuneration of the international judges, the international co-investigating judge,
the international co-prosecutor, the Deputy Director of the Office of Administration and
other international personnel;
b. costs for utilities and services as agreed separately between the United Nations
and the Royal Government of Cambodia;
c. remuneration of defence counsel;
d. witnesses' travel from within Cambodia and from abroad;
e. safety and security arrangements as agreed separately between the United Nations
and the Government;
f. such other limited assistance as may be necessary to ensure the smooth functioning
of the investigation, the prosecution and the Extraordinary Chambers.

Article 17. Financial and other assistance of the United Nations

Salaries and emoluments of international judges, the international co-investigating
judge, the international co-prosecutor and other personnel recruited by the United Nations shall be defrayed by the United Nations.

Article 16. International personnel

Salaries and emoluments of Cambodian judges and other Cambodian personnel shall
be defrayed by the Royal Government of Cambodia.

Article 15. Cambodian personnel
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1. Cambodian judges, the Cambodian co-investigating judge, the Cambodian coprosecutor and other Cambodian personnel shall be accorded immunity from legal process in respect of words spoken or written and all acts performed by them in their official
capacity under the present Agreement. Such immunity shall continue to be accorded after
termination of employment with the co-investigating judges, the co-prosecutors, the Extraordinary Chambers, the Pre-Trial Chamber and the Office of Administration.
2. International personnel shall be accorded:
a. immunity from legal process in respect of words spoken or written and all acts
performed by them in their official capacity under the present Agreement. Such immunity shall continue to be accorded after termination of employment with the coinvestigating judges, the co-prosecutors, the Extraordinary Chambers, the Pre-Trial
Chamber and the Office of Administration;
b. immunity from taxation on salaries, allowances and emoluments paid to them by
the United Nations;
c. immunity from immigration restrictions;
d. the right to import free of duties and taxes, except for payment for services, their
furniture and effects at the time of first taking up their official duties in Cambodia.
3. The United Nations and the Royal Government of Cambodia agree that the immunity granted by the Law on the Establishment of the Extraordinary Chambers in respect
of words spoken or written and all acts performed by them in their official capacity under
the present Agreement will apply also after the persons have left the service of the co-

Article 20. Privileges and immunities of Cambodian and international personnel

1. The international judges, the international co-investigating judge, the international
co-prosecutor and the Deputy Director of the Office of Administration, together with
their families forming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961 Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:
a. personal inviolability, including immunity from arrest or detention;
b. immunity from criminal, civil and administrative jurisdiction in conformity with
the Vienna Convention;
c. inviolability for all papers and documents;
d. exemption from immigration restrictions and alien registration;
e. the same immunities and facilities in respect of their personal baggage as are accorded to diplomatic agents.
2. The international judges, the international co-investigating judge, the international
co-prosecutor and the Deputy Director of the Office of Administration shall enjoy exemption from taxation in Cambodia on their salaries, emoluments and allowances.

Article 19. Privileges and immunities of international judges, the international coinvestigating judge, the international co-prosecutor and the Deputy Director of the Office of Administration
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The Royal Government of Cambodia shall take all effective and adequate actions
which may be required to ensure the security, safety and protection of persons referred to
in the present Agreement. The United Nations and the Government agree that the Government is responsible for the security of all accused, irrespective of whether they appear
voluntarily before the Extraordinary Chambers or whether they are under arrest.

Article 24. Security, safety and protection of persons referred to in the present Agreement

The co-investigating judges, the co-prosecutors and the Extraordinary Chambers
shall provide for the protection of victims and witnesses. Such protection measures shall
include, but shall not be limited to, the conduct of in camera proceedings and the protection of the identity of a victim or witness.

Article 23. Protection of victims and witnesses

Witnesses and experts appearing on a summons or a request of the judges, the coinvestigating judges, or the co-prosecutors shall not be prosecuted, detained or subjected
to any other restriction on their liberty by the Cambodian authorities. They shall not be
subjected by the authorities to any measure which may affect the free and independent
exercise of their functions.

Article 22. Witnesses and experts

1. The counsel of a suspect or an accused who has been admitted as such by the Extraordinary Chambers shall not be subjected by the Royal Government of Cambodia to
any measure which may affect the free and independent exercise of his or her functions
under the present Agreement.
2. In particular, the counsel shall be accorded:
a. immunity from personal arrest or detention and from seizure of personal baggage;
b. inviolability of all documents relating to the exercise of his or her functions as a
counsel of a suspect or accused;
c. immunity from criminal or civil jurisdiction in respect of words spoken or written
and acts performed by them in their official capacity as counsel. Such immunity shall
continue to be accorded to them after termination of their functions as a counsel of a suspect or accused.
3. Any counsel, whether of Cambodian or non-Cambodian nationality, engaged by
or assigned to a suspect or an accused shall, in the defence of his or her client, act in accordance with the present Agreement, the Cambodian Law on the Statutes of the Bar and
recognized standards and ethics of the legal profession.

Article 21. Counsel

investigating judges, the co-prosecutors, the Extraordinary Chambers, the Pre-Trial
Chamber and the Office of Administration.
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For the United Nations :
HANS CORELL
Under-Secretary-General for Legal Affairs
The Legal Counsel

The present Agreement shall enter into force on the day after both Parties have notified each other in writing that the legal requirements for entry into force have been complied with.
Done at Phnom Penh on 6 June 2003 in two copies in the English language.

Article 32. Entry into force

For the Royal Government of Cambodia :
SOK AN
Senior Minister
in Charge of the Council of Ministers

The present Agreement shall apply as law within the Kingdom of Cambodia following its ratification in accordance with the relevant provisions of the internal law of the
Kingdom of Cambodia regarding competence to conclude treaties.

Article 31. Application within Cambodia

To be binding on the Parties, the present Agreement must be approved by the General Assembly of the United Nations and ratified by Cambodia. The Royal Government
of Cambodia will make its best endeavours to obtain this ratification by the earliest possible date.

Article 30. Approval

1. With a view to achieving efficiency and cost-effectiveness in the operation of the
Extraordinary Chambers, a phased-in approach shall be adopted for their establishment in
accordance with the chronological order of the legal process.
2. In the first phase of the operation of the Extraordinary Chambers, the judges, the
co-investigating judges and the co-prosecutors will be appointed along with investigative
and prosecutorial staff, and the process of investigations and prosecutions shall be initiated.
3. The trial process of those already in custody shall proceed simultaneously with the
investigation of other persons responsible for crimes falling within the jurisdiction of the
Extraordinary Chambers.
4. With the completion of the investigation of persons suspected of having committed the crimes falling within the jurisdiction of the Extraordinary Chambers, arrest warrants shall be issued and submitted to the Royal Government of Cambodia to effectuate
the arrest.
5. With the arrest by the Royal Government of Cambodia of indicted persons situated in its territory, the Extraordinary Chambers shall be fully operational, provided that
the judges of the Supreme Court Chamber shall serve when seized with a matter. The
judges of the Pre-Trial Chamber shall serve only if and when their services are needed.

Article 27. Practical arrangements

1. The official language of the Extraordinary Chambers and the Pre-Trial Chamber is
Khmer.
2. The official working languages of the Extraordinary Chambers and the Pre-Trial
Chamber shall be Khmer, English and French.
3. Translations of public documents and interpretation at public hearings into Russian may be provided by the Royal Government of Cambodia at its discretion and expense on condition that such services do not hinder the proceedings before the Extraordinary Chambers.

Article 26. Languages

Any dispute between the Parties concerning the interpretation or application of the
present Agreement shall be settled by negotiation, or by any other mutually agreed upon
mode of settlement.

Article 29. Settlement of disputes

Should the Royal Government of Cambodia change the structure or organization of
the Extraordinary Chambers or otherwise cause them to function in a manner that does
not conform with the terms of the present Agreement, the United Nations reserves the
right to cease to provide assistance, financial or otherwise, pursuant to the present
Agreement.

Article 28. Withdrawal of cooperation

Article 25. Obligation to assist the co-investigating judges, the co-prosecutors and the
Extraordinary Chambers

The Royal Government of Cambodia shall comply without undue delay with any request for assistance by the co-investigating judges, the co-prosecutors and the Extraordinary Chambers or an order issued by any of them, including, but not limited to:
a. identification and location of persons;
b. service of documents;
c. arrest or detention of persons;
d. transfer of an indictee to the Extraordinary Chambers.
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Considérant que, dans sa résolution 57/228 du 18 décembre 2002, l’Assemblée
générale des Nations Unies a rappelé que les graves violations du droit cambodgien et du
droit international humanitaire commises pendant la période du Kampuchea
démocratique, de 1975 à 1979, continuaient d’être un sujet de profonde préoccupation
pour l’ensemble de la communauté internationale,
Considérant que, dans la même résolution, l’Assemblée générale a reconnu le souci
légitime du Gouvernement et du peuple cambodgiens d’œuvrer pour la justice et la
réconciliation nationale, la stabilité, la paix et la sécurité,
Considérant que les autorités cambodgiennes ont demandé l’assistance de
l’Organisation des Nations Unies pour traduire en justice les dirigeants du Kampuchea
démocratique et les principaux responsables des crimes et graves violations du droit
pénal cambodgien, des règles et coutumes du droit international humanitaire ainsi que
des conventions internationales auxquelles adhère le Cambodge, commis pendant la
période comprise entre le 17 avril 1975 et le 6 janvier 1979,
Considérant qu’avant la négociation du présent Accord des progrès substantiels ont
été accomplis par le Secrétaire général de l’Organisation des Nations Unies (ci-après
dénommé «le Secrétaire général») et le Gouvernement royal cambodgien en vue de la
création, avec l’aide de la communauté internationale, de chambres extraordinaires au
sein des tribunaux cambodgiens pour juger les auteurs des crimes commis pendant la
période du Kampuchea démocratique,
Considérant que, dans sa résolution 57/228, l’Assemblée générale s’est félicitée de la
promulgation de la loi portant création au sein des tribunaux cambodgiens de chambres
extraordinaires pour juger les auteurs des crimes commis pendant la période du
Kampuchea démocratique et a prié le Secrétaire général de reprendre sans tarder les
négociations en vue de conclure avec le Gouvernement royal cambodgien un accord
fondé sur les précédentes négociations et portant sur la création de chambres
extraordinaires dans l’esprit des dispositions de la résolution susmentionnée, de sorte que
les chambres extraordinaires puissent commencer à fonctionner au plus tôt,
Considérant que le Secrétaire général et le Gouvernement royal cambodgien ont tenu
des négociations sur la création des chambres extraordinaires,
L’Organisation des Nations Unies et le Gouvernement royal cambodgien sont
convenus de ce qui suit :

ACCORD ENTRE L’ORGANISATION DES NATIONS UNIES ET LE
GOUVERNEMENT ROYAL CAMBODGIEN CONCERNANT LA
POURSUITE, CONFORMÉMENT AU DROIT CAMBODGIEN, DES
AUTEURS DES CRIMES COMMIS PENDANT LA PÉRIODE DU
KAMPUCHEA DÉMOCRATIQUE

[TRANSLATION – TRADUCTION]
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1. Des juges cambodgiens, d’une part, et des juges nommés par le Conseil suprême
de la magistrature sur proposition du Secrétaire général de l’Organisation des Nations
Unies (ci-après dénommés «juges internationaux»), d’autre part, siègent à chacune des
deux chambres extraordinaires.
2. La composition des chambres sera la suivante :
a) Chambre de première instance : trois juges cambodgiens et deux juges
internationaux;
b) Chambre de la Cour suprême, qui fera fonction de chambre d’appel et de dernière
instance : quatre juges cambodgiens et trois juges internationaux.
3. Les juges doivent être des personnes possédant les plus hautes qualités de
moralité, impartialité et intégrité ayant les qualifications requises dans leurs pays
respectifs pour être nommés à des fonctions judiciaires. Ils exercent leurs fonctions en
toute indépendance et n’acceptent ni ne sollicitent d’instructions d’aucun gouvernement
ni d’aucune autre source.

Article 3. Juges

1. Conformément au présent Accord, la compétence ratione materiae des chambres
extraordinaires est conforme à celle qui leur est reconnue dans la «loi portant création au
sein des tribunaux cambodgiens de chambres extraordinaires pour juger les auteurs des
crimes commis pendant la période du Kampuchea démocratique» (ci-après dénommée
«la loi portant création de chambres extraordinaires»), telle qu’adoptée et modifiée par le
corps législatif cambodgien conformément à la Constitution du Cambodge. Le présent
Accord établit en outre que les chambres extraordinaires ont compétence ratione
personae à l’égard des dirigeants du Kampuchea démocratique et des principaux
responsables des crimes visés à son article premier.
2. Le présent Accord est appliqué au Cambodge en vertu de la loi portant création de
chambres extraordinaires telle qu’adoptée et modifiée. La Convention de Vienne sur le
droit des traités, en particulier ses articles 26 et 27, s’applique à l’Accord.
3. Tout amendement qu’il serait jugé nécessaire d’apporter à la loi portant création
de chambres extraordinaires doit toujours être précédé de consultations entre les Parties.

Article 2. La loi portant création de chambres extraordinaires

L’objet du présent Accord est de fixer les règles régissant la coopération entre
l’Organisation des Nations Unies et le Gouvernement royal cambodgien aux fins de
traduire en justice les dirigeants du Kampuchea démocratique et les principaux
responsables des crimes et graves violations du droit pénal cambodgien, des règles et
coutumes du droit international humanitaire et des conventions internationales auxquelles
adhère le Cambodge, commis pendant la période comprise entre le 17 avril 1975 et le 6
janvier 1979. L’Accord prévoit notamment le fondement juridique de cette coopération,
les principes qui la régissent et les modalités qui lui sont applicables.

Article premier. Objet
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1. Deux juges d’instruction, un juge cambodgien et un juge international, siègent
conjointement. Ils sont chargés de diriger l’instruction.
2. Les juges d’instruction sont des personnes possédant les plus hautes qualités de
moralité, impartialité et intégrité ayant les qualifications requises dans leurs pays
respectifs pour être nommés auxdites fonctions judiciaires.
3. Les juges d’instruction exercent leurs fonctions en toute indépendance et
n’acceptent ni ne sollicitent d’instructions d’aucun gouvernement ni d’aucune autre
source. Il est entendu, toutefois, que le champ de l’instruction ne s’étend qu’aux
dirigeants du Kampuchea démocratique et aux principaux responsables des crimes et
graves violations du droit pénal cambodgien, des règles et coutumes du droit
international humanitaire ainsi que des conventions internationales auxquelles adhère le
Cambodge, commis pendant la période comprise entre le 17 avril 1975 et le 6 janvier
1979.

Article 5. Juges d’instruction

1. Les juges s’efforcent de prendre leurs décisions à l’unanimité. Faute de quoi, les
dispositions suivantes s’appliquent :
a) Les décisions de la chambre de première instance sont adoptées par un vote de
quatre juges au moins;
b) Les décisions de la chambre de la Cour suprême sont adoptées par un vote de cinq
juges au moins.
2. En l’absence d’unanimité, les décisions des chambres sont accompagnées d’un
exposé des opinions de la majorité et de la minorité.

Article 4. Prononcé des décisions

4. Les juges d’instruction coopèrent en vue de parvenir à une position commune
concernant l’instruction. Au cas où ils ne parviennent pas à s’entendre sur la question de
savoir s’il y a lieu ou non d’instruire, l’instruction suit son cours à moins que l’un ou
l’autre ou les deux juges ne demandent, dans un délai de trente jours, que la divergence
de vues soit réglée conformément à l’article 7.
5. Le Conseil suprême de la magistrature choisit, outre les candidats figurant sur la
liste visée au paragraphe 5 de l’article 3, entre deux candidats dont les noms lui sont
également communiqués par le Secrétaire général, celui qui exercera les fonctions de
juge d’instruction international et celui qui en sera le suppléant.
6. En cas de vacance de poste ou d’empêchement du titulaire, les fonctions du juge
d’instruction international sont exercées par le suppléant.
7. Les juges d’instruction sont nommés pour la durée de la procédure.

4. Il est dûment tenu compte, dans la composition globale des chambres, de
l’expérience des juges en matière de droit pénal et de droit international, notamment de
droit international humanitaire et de droits de l’homme.
5. Le Secrétaire général de l’Organisation des Nations Unies communique une liste
d’au moins sept candidats aux fonctions de juges internationaux au Conseil suprême de
la magistrature qui en nomme cinq pour siéger aux deux chambres en qualité de juge. Le
Conseil suprême de la magistrature ne peut nommer de juges internationaux que parmi
les candidats figurant sur la liste soumise par le Secrétaire général.
6. Si un siège de juge international devient vacant, le Conseil suprême de la
magistrature nomme un autre juge international parmi les candidats figurant sur ladite
liste.
7. Les juges sont nommés pour la durée de la procédure.
8. Outre les juges internationaux qui siègent aux chambres et sont présents à tous les
stades de la procédure, le président d’une chambre peut, au cas par cas, désigner, parmi
les candidats figurant sur la liste soumise par le Secrétaire général, un ou plusieurs juges
suppléants qui seront présents à tous les stades de la procédure et remplaceront un juge
international en cas d’empêchement.
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1. Deux procureurs, un procureur cambodgien et un procureur international, siègent
conjointement à l’une et l’autre chambre et sont chargés des poursuites.
2. Les procureurs doivent être des personnes de la plus haute moralité et avoir les
plus hautes qualités professionnelles et une solide expérience en matière d’enquêtes et de
poursuites judiciaires.
3. Les procureurs exercent leurs fonctions en toute indépendance et n’acceptent ni ne
sollicitent d’instructions d’aucun gouvernement ni d’aucune autre source. Il est entendu,
toutefois, que le champ des poursuites ne s’étend qu’aux dirigeants du Kampuchea
démocratique et aux principaux responsables des crimes et graves violations du droit
pénal cambodgien, des règles et coutumes du droit international humanitaires ainsi que
des conventions internationales auxquelles adhère le Cambodge, commis pendant la
période comprise entre le 17 avril 1975 et le 6 janvier 1979.
4. Les procureurs coopèrent en vue de parvenir à une position commune concernant
les poursuites. Au cas où ils ne parviennent pas à s’entendre sur la question de savoir s’il
y a lieu ou non de poursuivre, la procédure suit son cours à moins que l’un ou l’autre ou
les deux procureurs ne demandent, dans un délai de trente jours, que la divergence de
vues soit réglée conformément à l’article 7.
5. Le Conseil suprême de la magistrature choisit entre deux candidats dont les noms
lui sont communiqués par le Secrétaire général celui qui exercera les fonctions de
procureur international et celui qui en sera le suppléant.
6. En cas de vacance de poste ou d’empêchement du titulaire, les fonctions du
procureur international sont exercées par le suppléant.
7. Les procureurs sont nommés pour la durée de la procédure.
8. Chaque procureur est secondé par un ou plusieurs assesseurs. Les assesseurs
internationaux sont choisis par le procureur international sur une liste soumise par le
Secrétaire général.

Article 6. Les procureurs
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Article 12. Procédure
1. La procédure est régie par le droit cambodgien. Toutefois, si celui-ci est muet sur
un point particulier ou si se pose la question de la compatibilité d’une règle du droit
cambodgien avec les normes internationales, les règles de procédure établies au niveau
international pourront aussi servir de référence.
2. Les chambres extraordinaires exercent leur compétence conformément aux
normes internationales de justice, d’équité et de respect des formes régulières, spécifiées
dans les articles 14 et 15 du Pacte international relatif aux droits civils et politiques de
1966, auquel le Cambodge est partie. Il est entendu, pour assurer à l’accusé un procès
public et impartial et garantir la crédibilité de la procédure, que des représentants des
États Membres de l’Organisation des Nations Unies, du Secrétaire général, des médias et
des organisations non gouvernementales nationales et internationales auront accès aux
audiences des chambres extraordinaires, à tous les stades de la procédure. Il ne sera
prononcé de huis clos, conformément aux dispositions de l’article 14 du Pacte, que dans
la mesure où la chambre concernée l’estimera absolument nécessaire et que la publicité
des débats serait contraire aux intérêts de la justice.

Article 8. Bureau de l’administration

1. Le Bureau de l’administration est chargé d’assurer le service des chambres
extraordinaires, de la chambre préliminaire, des deux juges d’instruction et du Bureau
des procureurs.
2. Le Bureau de l’administration a à sa tête un directeur cambodgien, qui est nommé
par le Gouvernement royal cambodgien. Le Directeur est chargé de la gestion générale
du Bureau de l’administration, à l’exception des questions qui relèvent des règles et
procédures de l’Organisation des Nations Unies.
3. Le Directeur est secondé par un Directeur adjoint international nommé par le
Secrétaire général. Le Directeur adjoint international est chargé du recrutement de tout le
personnel international et de l’administration de la composante internationale des
chambres extraordinaires, de la chambre préliminaire, des deux juges d’instruction, du
Bureau des procureurs et du Bureau de l’administration. L’Organisation des Nations
Unies et le Gouvernement royal cambodgien conviennent qu’aussitôt désigné par le
Secrétaire général, le Directeur adjoint international est immédiatement nommé à son
poste par le Gouvernement royal cambodgien.
4. Le Directeur et le Directeur adjoint coopèrent en vue d’assurer le bon
fonctionnement de l’administration.
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Les chambres extraordinaires sont compétentes ratione materiae pour connaître des
crimes de génocide tels que définis dans la Convention pour la prévention et la
répression du crime de génocide de 1948, des crimes contre l’humanité tels que définis
dans le Statut de Rome de la Cour pénale internationale de 1998, des violations graves

Article 9. Compétence des chambres extraordinaires

1. Le Gouvernement royal cambodgien ne demandera pas l’amnistie ni la grâce de
quiconque est passible de poursuites ou reconnu coupable à raison de crimes visés dans
le présent Accord.
2. Cette disposition est fondée sur une déclaration du Gouvernement royal
cambodgien selon laquelle, jusqu’à présent, relativement aux affaires relevant de la loi
susmentionnée, il n’y a eu qu’un seul cas, en date du 14 septembre 1996, où il a été fait
grâce à un individu reconnu coupable, en 1979, du crime de génocide. L’Organisation
des Nations Unies et le Gouvernement royal cambodgien conviennent qu’il appartient
aux chambres extraordinaires de décider de l’étendue de cette grâce.
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1. Les droits de l’accusé consacrés aux articles 14 et 15 du Pacte international relatif
aux droits civils et politiques de 1966 sont respectés pendant toute la durée du procès.
Ces droits consistent en particulier à ce que sa cause soit entendue équitablement et
publiquement, à ce qu’il soit présumé innocent jusqu’à ce que sa culpabilité ait été
établie, à ce qu’il bénéficie de l’assistance d’un défenseur de son choix, à ce qu’il dispose
du temps et des facilités nécessaires à la préparation de sa défense, à ce qu’il se voie

Article 13. Droits de l’accusé

Article 11. Amnistie

La peine maximale qui peut être imposée aux personnes reconnues coupables de
crimes ressortissant aux chambres extraordinaires est l’emprisonnement à perpétuité.

Article 10. Peines

des Conventions de Genève de 1949 et autres crimes tels que définis au chapitre II de la
loi portant création de chambres extraordinaires promulguée le 10 août 2001.

Article 7. Règlement des divergences de vues entre les deux juges d’instruction ou les
deux procureurs

1. Les juges d’instruction ou les procureurs qui font la demande visée au paragraphe
4 des articles 5 ou 6, respectivement, soumettent au Directeur du Bureau de
l’administration un exposé écrit des faits et des raisons motivant la divergence de vues.
2. La divergence de vues est réglée par une chambre préliminaire composée de cinq
juges nommés par le Conseil suprême de la magistrature, trois directement, dont le
Président, et les deux autres sur proposition du Secrétaire général. Le paragraphe 3 de
l’article 3 s’applique aux juges.
3. Dès réception des exposés mentionnés au paragraphe 1, le Directeur du Bureau de
l’administration convoque immédiatement la chambre préliminaire et communique les
exposés à ses membres.
4. La décision de la chambre préliminaire, qui est sans appel, est adoptée par un vote
d’au moins quatre juges. Elle est communiquée au Directeur du Bureau de
l’administration, qui la rend publique et la communique aux deux juges d’instruction et
aux deux procureurs, qui y donnent immédiatement suite. Faute de la majorité requise
pour qu’une décision soit adoptée, la procédure d’instruction ou de poursuite suit son
cours.
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L’Organisation des Nations Unies prend à sa charge :
a) La rémunération des juges internationaux, du juge d’instruction international, du
procureur international, du Directeur adjoint du Bureau de l’administration et autre
personnel international;
b) Le coût des facilités et services dont il aura été convenu dans un accord distinct
entre l’Organisation des Nations Unies et le Gouvernement royal cambodgien;
c) Les honoraires de l’avocat de la défense;
d) Les frais de déplacement des témoins à l’intérieur du Cambodge et depuis
l’étranger;
e) Les mesures de sécurité dont il aura été convenu dans un accord distinct entre
l’Organisation des Nations Unies et le Gouvernement;
f) Toute autre aide limitée qui pourra être nécessaire pour assurer le bon déroulement
de l’instruction et des poursuites et le bon fonctionnement des chambres extraordinaires.

Article 17. Aide financière et autre de l’Organisation des Nations Unies

Les traitements et autres émoluments des juges internationaux, du juge d’instruction
international, du procureur international et autre personnel recrutés par l’Organisation
des Nations Unies sont à la charge de l’Organisation des Nations Unies.

Article 16. Personnel international

Les traitements et autres émoluments des juges cambodgiens et autre personnel
cambodgien sont à la charge du Gouvernement royal cambodgien.

Article 15. Personnel cambodgien

Le Gouvernement royal cambodgien met gracieusement des locaux à la disposition
des juges d’instruction, du Bureau des procureurs, des chambres extraordinaires, de la
chambre préliminaire et du Bureau de l’administration. Il fournit aussi les installations,
facilités et divers services nécessaires à l’exercice de leurs fonctions ou à leur
fonctionnement, dont l’Organisation des Nations Unies et le Gouvernement pourront
convenir dans un accord distinct.

Article 14. Locaux

attribuer d’office un défenseur, sans frais, s’il n’a pas les moyens de le rémunérer et à ce
qu’il puisse interroger ou faire interroger les témoins à charge.
2. L’Organisation des Nations Unies et le Gouvernement royal cambodgien
conviennent que le droit de se faire assister d’un défenseur prévu par la loi portant
création de chambres extraordinaires signifie que l’accusé a le droit d’engager un
défenseur de son choix comme le garantit le Pacte international relatif aux droits civils et
politiques.
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1. Les juges cambodgiens, le juge d’instruction cambodgien, le procureur
cambodgien et autre personnel cambodgien jouissent de l’immunité de juridiction en ce
qui concerne les paroles ou les écrits ou les actes accomplis par eux en leur qualité
officielle conformément au présent Accord. Cette immunité continuera de leur être
accordée même après qu’ils auront cessé d’exercer leurs fonctions auprès des juges
d’instruction, des procureurs, des chambres extraordinaires, de la chambre préliminaire et
du Bureau de l’administration.
2. Le personnel international jouit des privilèges et immunités suivants :
a) Immunité de juridiction en ce qui concerne les paroles ou les écrits ou les actes
accomplis par eux en leur qualité officielle conformément au présent Accord. Cette
immunité continuera de leur être accordée même après qu’ils auront cessé d’exercer leurs

Article 20. Privilèges et immunités du personnel cambodgien et du personnel
international

1. Les juges internationaux, le juge d’instruction international, le procureur
international et le Directeur adjoint du Bureau de l’administration ainsi que les membres
de leur famille qui font partie de leur ménage jouissent des privilèges et immunités,
exemptions et facilités accordés aux agents diplomatiques conformément à la Convention
de Vienne sur les relations diplomatiques de 1961. Ils jouissent en particulier :
a) De l’inviolabilité de leur personne, y compris de l’immunité d’arrestation ou de
détention;
b) De l’immunité de juridiction en matière pénale, civile et administrative
conformément à la Convention de Vienne susmentionnée;
c) De l’inviolabilité de tous leurs papiers et documents;
d) De l’exemption de toutes mesures restrictives relatives à l’immigration et de
toutes formalités d’enregistrement des étrangers;
e) Des mêmes immunités et facilités en ce qui concerne leurs bagages personnels que
celles qui sont accordées aux agents diplomatiques.
2. Les juges internationaux, le juge d’instruction international, le procureur
international et le Directeur adjoint du Bureau de l’administration sont exonérés des
impôts sur leurs traitements, émoluments et indemnités au Cambodge.

Article 19. Privilèges et immunités des juges internationaux,
du juge d’instruction international, du procureur international et
du Directeur adjoint du Bureau de l’administration

Les archives des deux juges d’instruction, des deux procureurs, des chambres
extraordinaires, de la chambre préliminaire et du Bureau de l’administration, et en
général tous les documents et pièces mis à leur disposition, ou leur appartenant ou
utilisés par eux, en quel que lieu qu’ils se trouvent au Cambodge et quelle que soit la
personne qui les détient, sont inviolables pendant toute la durée de la procédure.

Article 18. Inviolabilité des archives et des documents
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Les témoins et experts comparaissant sur citation ou à la demande des juges, des
juges d’instruction ou des procureurs ne sont ni poursuivis ni arrêtés par les autorités
cambodgiennes et leur liberté n’est en aucune manière entravée. Ils ne font l’objet
d’aucune mesure susceptible de les empêcher d’exercer leurs fonctions en toute liberté et
indépendance.

Article 22. Témoins et experts

1. Une fois agréé par les chambres extraordinaires, le conseil d’un suspect ou d’un
accusé ne fait l’objet de la part du Gouvernement royal cambodgien d’aucune mesure qui
pourrait l’empêcher d’exercer ses fonctions en toute liberté et indépendance
conformément au présent Accord.
2. En particulier, le conseil jouit des privilèges et immunités suivants :
a) Immunité d’arrestation, de détention et de saisie de ses bagages personnels;
b) Inviolabilité de tous les documents ayant trait à l’exercice de ses fonctions de
conseil d’un suspect ou d’un accusé;
c) Immunité de juridiction pénale ou civile en ce qui concerne les paroles ou les
écrits ainsi que les actes accomplis par lui en sa qualité officielle. Cette immunité
continuera de lui être accordée même après qu’il aura cessé d’exercer ses fonctions de
conseil d’un suspect ou d’un accusé.
3. Tout conseil, qu’il soit cambodgien ou non, retenu par un suspect ou un accusé ou
qui lui a été commis d’office agit, lors de la défense de son client, conformément au
présent Accord, à la loi cambodgienne relative aux statuts du barreau et aux normes et à
la déontologie de la profession judiciaire.

Article 21. Conseil

fonctions auprès des juges d’instruction, des procureurs, des chambres extraordinaires,
de la chambre préliminaire et du Bureau de l’administration ;
b) Exonération des impôts sur les traitements, émoluments et indemnités qui leur
sont versés par l’Organisation des Nations Unies ;
c) Immunité à l’égard des mesures restrictives relatives à l’immigration ;
d) Droit d’importer en franchise, à l’exception de la rémunération de services, leur
mobilier et leurs effets à l’occasion de leur première prise de fonctions au Cambodge.
3. L’Organisation des Nations Unies et le Gouvernement royal cambodgien
conviennent que l’immunité accordée par la loi portant création des chambres
extraordinaires en ce qui concerne les paroles ou les écrits ainsi que tous les actes
accomplis par le personnel cambodgien et le personnel international conformément au
présent Accord sera accordée même après qu’ils auront cessé d’exercer leurs fonctions
auprès des juges d’instruction, des procureurs, des chambres extraordinaires, de la
chambre préliminaire et du Bureau de l’administration.
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1. Par souci d’efficacité et d’économie, la création des chambres extraordinaires se
fera en plusieurs étapes, selon l’ordre chronologique de la procédure.

Article 27. Dispositions pratiques

1. La langue officielle des chambres extraordinaires et de la chambre préliminaire est
le khmer.
2. Les langues de travail officielles des chambres extraordinaires et de la chambre
préliminaire sont le khmer, l’anglais et le français.
3. Les traductions de documents publics et l’interprétation des débats publics en
russe peuvent être assurées par le Gouvernement royal cambodgien à sa discrétion et à
ses frais, à condition que ces services ne nuisent pas au bon déroulement des travaux des
chambres extraordinaires.

Article 26. Langues

Le Gouvernement royal cambodgien donnera suite sans retard indu à toute demande
d’assistance que lui adressent les juges d’instruction, les procureurs et les chambres
extraordinaires ou à toute ordonnance prise par l’un d’eux en ce qui concerne
notamment, mais non exclusivement :
a) L’identification et la localisation de personnes ;
b) Le service des documents ;
c) Les arrestations ou détentions ;
d) Le transfèrement des accusés aux chambres extraordinaires.

Article 25. Obligation d’apporter une assistance aux juges d’instruction, aux procureurs
et aux chambres extraordinaires

Le Gouvernement royal cambodgien prend toutes les mesures efficaces et
appropriées pouvant être requises pour assurer la sécurité et la protection des personnes
visées dans le présent Accord. L’Organisation des Nations Unies et le Gouvernement
conviennent que le Gouvernement est chargé d’assurer la sécurité de tous les accusés,
qu’ils comparaissent de leur plein gré devant les chambres extraordinaires ou qu’ils
soient arrêtés.

Article 24. Sécurité et protection des personnes visées dans le présent Accord

Les juges d’instruction, les procureurs et les chambres extraordinaires veillent à la
protection des victimes et des témoins. Les mesures de protection comprennent entre
autres la tenue d’audiences à huis clos et la protection de l’identité des victimes ou
témoins.

Article 23. Protection des victimes et des témoins

Volume 2329, I-41723

257
23

Le présent Accord aura force de loi au Royaume du Cambodge après avoir été ratifié
conformément aux dispositions du droit interne cambodgien relatives à la compétence de
conclure des traités.

Article 31. Application de l’Accord au Cambodge

Pour lier les Parties, le présent Accord doit être approuvé par l’Assemblée générale
des Nations Unies et ratifié par le Cambodge. Le Gouvernement royal cambodgien
mettra tout en œuvre pour obtenir cette ratification dans les meilleurs délais.

Article 30. Approbation

Tout différend entre les Parties concernant l’interprétation ou l’application du
présent Accord est réglé par voie de négociation ou par tout autre moyen convenu d’un
commun accord entre les Parties.

Article 29. Règlement des différends

Dans l’éventualité où le Gouvernement royal cambodgien modifierait la structure ou
l’organisation des chambres extraordinaires ou les ferait fonctionner selon des modalités
qui ne seraient pas conformes aux dispositions du présent Accord, l’Organisation des
Nations Unies se réserve le droit de mettre fin à l’assistance, financière ou autre, qu’elle
apporte conformément au présent Accord.

Article 28. Cessation de la coopération

2. Lors de la première phase, les juges, les juges d’instruction et les procureurs
seront désignés ainsi que le personnel chargé des enquêtes et des poursuites, et les
enquêtes et les poursuites pourront alors commencer.
3. Les procès des personnes qui sont déjà en détention provisoire et les enquêtes
relatives aux autres personnes accusées de crimes relevant de la compétence des
chambres extraordinaires se déroulent simultanément.
4. Une fois terminées les enquêtes relatives aux personnes soupçonnées d’avoir
commis des crimes relevant de la compétence des chambres extraordinaires, des mandats
d’arrêt seront délivrés; ils seront remis au Gouvernement royal cambodgien pour qu’il
procède aux arrestations.
5. Lorsque le Gouvernement royal cambodgien aura arrêté les accusés se trouvant
sur son territoire, les chambres extraordinaires seront pleinement opérationnelles, étant
entendu que les juges de la chambre de la Cour suprême siègeront lorsque la chambre
sera saisie d’une affaire. Les juges de la chambre préliminaire ne siègeront que lorsque
leurs services seront requis.
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Pour le Gouvernement royal cambodgien :
Ministre hors classe,
SOK AN
En charge du Conseil des Ministres

Pour l’Organisation des Nations Unies :
Le Conseiller juridique,
HANS CORELL
Secrétaire général adjoint aux affaires juridiques

Le présent Accord entrera en vigueur le lendemain du jour où les deux Parties se
seront mutuellement notifié par écrit que les formalités requises ont été remplies.
Fait à Phnom Penh le 6 juin 2003 en deux exemplaires en langue anglaise.

Article 32. Entrée en vigueur
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The statute of limitations set forth in the 1956 Penal Code shall be extended for an
additional 30 years for the crimes enumerated above, which are within the jurisdiction
of the Extraordinary Chambers.

Article 3 new
The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed any of these crimes set forth in the 1956 Penal Code, and which were
committed during the period from 17 April 1975 to 6 January 1979:
x Homicide (Article 501, 503, 504, 505, 506, 507 and 508)
x Torture (Article 500)
x Religious Persecution (Articles 209 and 210)

murder;
extermination;
enslavement;
deportation;
imprisonment;
torture;

2
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x
x
x
x
x
x

Crimes against humanity, which have no statute of limitations, are any acts committed
as part of a widespread or systematic attack directed against any civilian population,
on national, political, ethnical, racial or religious grounds, such as:

Article 5
The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed crimes against humanity during the period 17 April 1975 to 6 January 1979.

Senior leaders of Democratic Kampuchea and those who were most responsible for the
above acts are hereinafter designated as “Suspects”.

killing members of the group;
causing serious bodily or mental harm to members of the group;
deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
imposing measures intended to prevent births within the group;
forcibly transferring children from one group to another group.

The following acts shall be punishable under this Article:
x attempts to commit acts of genocide;
x conspiracy to commit acts of genocide;
x participation in acts of genocide.

x
x

x
x
x

The acts of genocide, which have no statute of limitations, mean any acts committed
with the intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, such as:

Article 4
The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed the crimes of genocide as defined in the Convention on the Prevention and
Punishment of the Crime of Genocide of 1948, and which were committed during the
period from 17 April 1975 to 6 January 1979.

The penalty under Articles 209, 500, 506 and 507 of the 1956 Penal Code shall be
limited to a maximum of life imprisonment, in accordance with Article 32 of the
Constitution of the Kingdom of Cambodia, and as further stipulated in Articles 38 and
39 of this Law.

Article 2 new
Extraordinary Chambers shall be established in the existing court structure, namely
the trial court and the supreme court to bring to trial senior leaders of Democratic
Kampuchea and those who were most responsible for the crimes and serious
violations of Cambodian laws related to crimes, international humanitarian law and
custom, and international conventions recognized by Cambodia, that were committed
during the period from 17 April 1975 to 6 January 1979.

CHAPTER II
COMPETENCE

The purpose of this law is to bring to trial senior leaders of Democratic Kampuchea
and those who were most responsible for the crimes and serious violations of
Cambodian penal law, international humanitarian law and custom, and international
conventions recognized by Cambodia, that were committed during the period from 17
April 1975 to 6 January 1979.

Article 1:

CHAPTER I
GENERAL PROVISIONS

LAW ON THE ESTABLISHMENT OF EXTRAORDINARY CHAMBERS IN THE
COURTS OF CAMBODIA FOR THE PROSECUTION OF CRIMES COMMITTED
DURING THE PERIOD OF DEMOCRATIC KAMPUCHEA

Law on the Establishment of the Extraordinary Chambers, with inclusion of
amendments as promulgated on 27 October 2004 (NS/RKM/1004/006).
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rape;
persecutions on political, racial, and religious grounds;
other inhumane acts.

wilful killing;
torture or inhumane treatment;
wilfully causing great suffering or serious injury to body or health;
destruction and serious damage to property, not justified by military necessity
and carried out unlawfully and wantonly;
compelling a prisoner of war or a civilian to serve in the forces of a hostile
power;
wilfully depriving a prisoner of war or civilian the rights of fair and regular
trial;
unlawful deportation or transfer or unlawful confinement of a civilian;
taking civilians as hostages.

3
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Article 8
The Extraordinary Chambers shall have the power to bring to trial all Suspects most
responsible for crimes against internationally protected persons pursuant to the
Vienna Convention of 1961 on Diplomatic Relations, and which were committed
during the period from 17 April 1975 to 6 January 1979.

Article 7
The Extraordinary Chambers shall have the power to bring to trial all Suspects most
responsible for the destruction of cultural property during armed conflict pursuant to
the 1954 Hague Convention for Protection of Cultural Property in the Event of Armed
Conflict, and which were committed during the period from 17 April 1975 to 6 January
1979.

x
x

x

x

x
x
x
x

Article 6
The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed or ordered the commission of grave breaches of the Geneva Conventions of
12 August 1949, such as the following acts against persons or property protected
under provisions of these Conventions, and which were committed during the period
17 April 1975 to 6 January 1979:

x
x
x

4
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The reserve Cambodian judges shall replace the appointed Cambodian judges in case
of their absence. These reserve judges may continue to perform their regular duties in
their respective courts.

Article 11 new
The Supreme Council of the Magistracy shall appoint at least seven Cambodian judges
to act as judges of the Extraordinary Chambers, and shall appoint reserve judges as
needed, and shall also appoint the President of each of the Extraordinary Chambers
from the above Cambodian judges so appointed, in accordance with the existing
procedures for appointment of judges.

Judges shall be independent in the performance of their functions, and shall not accept
or seek any instructions from any government or any other source.

Article 10 new
The judges of the Extraordinary Chambers shall be appointed from among the
currently practising judges or are additionally appointed in accordance with the
existing procedures for appointment of judges; all of whom shall have high moral
character, a spirit of impartiality and integrity, and experience, particularly in criminal
law or international law, including international humanitarian law and human rights
law.

CHAPTER IV
APPOINTMENT OF JUDGES

The Supreme Court Chamber, which shall serve as both appellate chamber and final
instance, shall be an Extraordinary Chamber composed of seven judges, of whom four
are Cambodian judges with one as president, and three foreign judges; and before
which the Co-Prosecutors shall present their cases. The president shall appoint one or
more clerks of the court to participate.

Article 9 new
The Trial Chamber shall be an Extraordinary Chamber composed of five professional
judges, of whom three are Cambodian judges with one as president, and two foreign
judges; and before which the Co-Prosecutors shall present their cases. The president
shall appoint one or more clerks of the court to participate.

CHAPTER III
COMPOSITION OF THE EXTRAORDINARY CHAMBERS

262
5

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
Unofficial translation by the Council of Jurists and the Secretariat of the Task Force. Revised 26 August 2007

Article 14 new
1. The judges shall attempt to achieve unanimity in their decisions. If this is not
possible, the following shall apply:

CHAPTER V
DECISIONS OF THE EXTRAORDINARY CHAMBERS

Cambodian staff shall be selected from Cambodian civil servants or other qualified
nationals of Cambodia, if necessary.

In choosing staff to serve as assistants and law clerks, the Director of the Office of
Administration shall interview if necessary and, with the approval of the Cambodian
judges by majority vote, hire staff who shall be appointed by the Royal Government of
Cambodia. The Deputy Director of the Office of Administration shall be responsible
for the recruitment and administration of all international staff. The number of
assistants and law clerks shall be chosen in proportion to the Cambodian judges and
foreign judges.

Article 13
Judges shall be assisted by Cambodian and international staff as needed in their
offices.
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One foreign prosecutor with the competence to appear in both Extraordinary
Chambers shall be appointed by the Supreme Council of the Magistracy upon
nomination by the Secretary-General of the United Nations.

The reserve prosecutors shall replace the appointed prosecutors in case of their
absence. These reserve prosecutors may continue to perform their regular duties in
their respective courts.

Article 18 new
The Supreme Council of the Magistracy shall appoint Cambodian prosecutors and
Cambodian reserve prosecutors as necessary from among the Cambodian professional
judges.

Article 17 new
The Co-Prosecutors in the Trial Chamber shall have the right to appeal the verdict of
the Extraordinary Chamber of the trial court.

Article 16
All indictments in the Extraordinary Chambers shall be the responsibility of two
prosecutors, one Cambodian and another foreign, hereinafter referred to as CoProsecutors, who shall work together to prepare indictments against the Suspects in
the Extraordinary Chambers.

CHAPTER VI
CO-PROSECUTORS

Article 12
All judges under this law shall enjoy equal status and conditions of service according
to each level of the Extraordinary Chambers.

Each judge under this law shall be appointed for the period of these proceedings.

Article 15
The Presidents shall convene the appointed judges at the appropriate time to proceed
with the work of the Extraordinary Chambers.

2. When there is no unanimity, the decision of the Extraordinary Chambers shall
contain the opinions of the majority and the minority.

a. a decision by the Extraordinary Chamber of the trial court shall require the
affirmative vote of at least four judges;
b. a decision by the Extraordinary Chamber of the Supreme Court shall require
the affirmative vote of at least five judges.

The Secretary-General of the United Nations shall submit a list of not less than seven
candidates for foreign judges to the Royal Government of Cambodia, from which the
Supreme Council of the Magistracy shall appoint five sitting judges and at least two
reserve judges. In addition to the foreign judges sitting in the Extraordinary Chambers
and present at every stage of the proceedings, the President of each Chamber may, on
a case-by-case basis, designate one or more reserve foreign judges already appointed
by the Supreme Council of the Magistracy to be present at each stage of the trial, and
to replace a foreign judge if that judge is unable to continue sitting.

The Supreme Council of the Magistracy shall appoint at least five individuals of
foreign nationality to act as foreign judges of the Extraordinary Chambers upon
nomination by the Secretary-General of the United Nations.
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Upon receipt of the statements referred to in the third paragraph, the Director of the
Office of Administration shall immediately convene the Pre-Trial Chamber and
communicate the statements to its members.

The difference shall be settled forthwith by a Pre-Trial Chamber of five judges, three
Cambodian judges appointed by the Supreme Council of the Magistracy, one of whom
shall be President, and two foreign judges appointed by the Supreme Council of the
Magistracy upon nomination by the Secretary-General of the United Nations. The
appointment of the above judges shall follow the provisions of Article 10 of this Law.

The Co-Prosecutors shall submit written statements of facts and the reasons for their
different positions to the Director of the Office of Administration.

The prosecution shall proceed unless the Co-Prosecutors or one of them requests
within thirty days that the difference shall be settled in accordance with the following
provisions;

In the event of disagreement between the Co-Prosecutors the following shall apply:

Article 20 new
The Co-Prosecutors shall prosecute in accordance with existing procedures in force. If
these existing procedures do not deal with a particular matter, or if there is uncertainty
regarding their interpretation or application or if there is a question regarding their
consistency with international standards, the Co-Prosecutors may seek guidance in
procedural rules established at the international level.

The Co-Prosecutors shall be independent in the performance of their functions and
shall not accept or seek instructions from any government or any other source.

Article 19
The Co-Prosecutors shall be appointed from among those individuals who are
appointed in accordance with the existing procedures for selection of prosecutors who
have high moral character and integrity and who are experienced in the conduct of
investigations and prosecutions of criminal cases.

The Secretary-General of the United Nations shall submit a list of at least two
candidates for foreign Co-Prosecutor to the Royal Government of Cambodia, from
which the Supreme Council of the Magistracy shall appoint one prosecutor and one
reserve prosecutor.
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Cambodian staff shall be selected from Cambodian civil servants and, if necessary,
other qualified nationals of Cambodia.

The Co-prosecutors shall be assisted by Cambodian and international staff as needed
in their offices. In choosing staff to serve as assistants, the Director of the Office of
Administration shall interview, if necessary, and with the approval of the Cambodian
Co-Prosecutor, hire staff who shall be appointed by the Royal Government of
Cambodia. The Deputy Director of the Office of Administration shall be responsible
for the recruitment and administration of all foreign staff. The number of assistants
shall be chosen in proportion to the Cambodian prosecutors and foreign prosecutors.

Article 22 new
Each Co-Prosecutor shall have the right to choose one or more deputy prosecutors to
assist him or her with prosecution before the chambers. Deputy foreign prosecutors
shall be appointed by the foreign Co-Prosecutor from a list provided by the SecretaryGeneral.

Each Co-Prosecutor shall be appointed for the period of these proceedings.
In the event of the absence of the foreign Co-Prosecutor, he or she shall be replaced by
the reserve foreign Co-Prosecutor.

Article 21 new
The Co-Prosecutors under this law shall enjoy equal status and conditions of service
according to each level of the Extraordinary Chambers.

In carrying out the prosecution, the Co-Prosecutors may seek the assistance of the
Royal Government of Cambodia if such assistance would be useful to the prosecution,
and such assistance shall be provided.

A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to
the Co-Prosecutors. They shall immediately proceed in accordance with the decision
of the Chamber. If there is no majority as required for a decision, the prosecution shall
proceed.
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The Co-Investigating Judges shall have the power to question suspects and victims, to
hear witnesses, and to collect evidence, in accordance with existing procedures in
force. In the event the Co-Investigating Judges consider it necessary to do so, they may
issue an order requesting the Co-Prosecutors also to interrogate the witnesses.

The Co-Investigating Judges shall conduct investigations on the basis of information
obtained from any institution, including the Government, United Nations organs, or
non-governmental organizations.

A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to
the Co-Investigating Judges. They shall immediately proceed in accordance with the
decision of the Pre-Trial Chamber. If there is no majority as required for a decision, the
investigation shall proceed.

Upon receipt of the statements referred to in the third paragraph, the Director of the
Office of Administration shall immediately convene the Pre-Trial Chamber and
communicate the statements to its members.

The Co-Investigating Judges shall submit written statements of facts and the reasons
for their different positions to the Director of the Office of Administration.
The difference shall be settled forthwith by the Pre-Trial Chamber referred to in
Article 20.

The investigation shall proceed unless the Co-Investigating Judges or one of them
requests within thirty days that the difference shall be settled in accordance with the
following provisions.

In the event of disagreement between the Co-Investigating Judges the following shall
apply:

Article 23 new
All investigations shall be the joint responsibility of two investigating judges, one
Cambodian and another foreign, hereinafter referred to as Co-Investigating Judges,
and shall follow existing procedures in force. If these existing procedures do not deal
with a particular matter, or if there is uncertainty regarding their interpretation or
application or if there is a question regarding their consistency with international
standards, the Co-Investigating Judges may seek guidance in procedural rules
established at the international level.

CHAPTER VII
INVESTIGATIONS
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The Secretary-General of the United Nations shall submit a list of at least two
candidates for foreign Co-Investigating Judge to the Royal Government of Cambodia,
from which the Supreme Council of the Magistracy shall appoint one Investigating
Judge and one reserve Investigating Judge.

The Supreme Council of the Magistracy shall appoint the foreign Co-Investigating
Judge for the period of the investigation, upon nomination by the Secretary-General of
the United Nations.

The reserve Investigating Judges shall replace the appointed Investigating Judges in
case of their absence. These Investigating Judges may continue to perform their
regular duties in their respective courts.

Article 26
The Cambodian Co-Investigating Judge and the reserve Investigating Judges shall be
appointed by the Supreme Council of the Magistracy from among the Cambodian
professional judges.

Article 25
The Co-Investigating Judges shall be appointed from among the currently practising
judges or are additionally appointed in accordance with the existing procedures for
appointment of judges; all of whom shall have high moral character, a spirit of
impartiality and integrity, and experience. They shall be independent in the
performance of their functions and shall not accept or seek instructions from any
government or any other source.

Article 24 new
During the investigation, Suspects shall be unconditionally entitled to assistance of
counsel of their own choosing, and to have legal assistance assigned to them free of
charge if they cannot afford it, as well as the right to interpretation, as necessary, into
and from a language they speak and understand.

In carrying out the investigations, the Co-Investigating Judges may seek the assistance
of the Royal Government of Cambodia, if such assistance would be useful to the
investigation, and such assistance shall be provided.
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The fact that a Suspect acted pursuant to an order of the Government of Democratic
Kampuchea or of a superior shall not relieve the Suspect of individual criminal
responsibility.

The fact that any of the acts referred to in Articles 3 new, 4, 5, 6, 7 and 8 of this law
were committed by a subordinate does not relieve the superior of personal criminal
responsibility if the superior had effective command and control or authority and
control over the subordinate, and the superior knew or had reason to know that the
subordinate was about to commit such acts or had done so and the superior failed to
take the necessary and reasonable measures to prevent such acts or to punish the
perpetrators.

The position or rank of any Suspect shall not relieve such person of criminal
responsibility or mitigate punishment.

Article 29
Any Suspect who planned, instigated, ordered, aided and abetted, or committed the
crimes referred to in article 3 new, 4, 5, 6, 7 and 8 of this law shall be individually
responsible for the crime.

CHAPTER VIII
INDIVIDUAL RESPONSIBILITY

In choosing staff to serve as assistants, the Co-Investigating Judges shall comply with
the spirit of the provisions set forth in Article 13 of this law.

Article 28
The Co-Investigating Judges shall be assisted by Cambodian and international staff as
needed in their offices.

In the event of the absence of the foreign Co-Investigating Judge, he or she shall be
replaced by the reserve foreign Co-Investigating Judge.

Each Investigating Judge shall be appointed for the period of the investigation.

Article 27 new
All Investigating Judges under this law shall enjoy equal status and conditions of
service.
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Cambodian staff shall be selected from Cambodian civil servants and, if necessary,
other qualified nationals of Cambodia.

The Office of Administration shall be assisted by Cambodian and international staff as
necessary. All Cambodian staff of the Office of Administration shall be appointed by
the Royal Government of Cambodia at the request of the Director. Foreign staff shall
be appointed by the Deputy Director.

The foreign Deputy Director shall be appointed by the Secretary-General of the United
Nations and assigned by the Royal Government of Cambodia, and shall be responsible
for the recruitment and administration of all international staff, as required by the
foreign components of the Extraordinary Chambers, the Co-Investigating Judges, the
Co-Prosecutors’ Office, and the Office of Administration. The Deputy Director shall
administer the resources provided through the United Nations Trust Fund.

The Director of the Office of Administration shall be appointed from among those
with significant experience in court administration and fluency in one of the foreign
languages used in the Extraordinary Chambers, and shall be a person of high moral
character and integrity.

The Director of the Office of Administration shall be responsible for the overall
management of the Office of Administration, except in matters that are subject to
United Nations rules and procedures.

Article 31 new
The Director of the Office of Administration shall be appointed by the Royal
Government of Cambodia for a two-year term and shall be eligible for reappointment.

This Office shall have a Cambodian Director, a foreign Deputy Director and such other
staff as necessary.

Article 30
The staff of the judges, the investigating judges and prosecutors of the Extraordinary
Chambers shall be supervised by an Office of Administration.

CHAPTER IX
OFFICE OF ADMINISTRATION
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The Court shall provide for the protection of victims and witnesses. Such protection
measures shall include, but not be limited to, the conduct of in camera proceedings and
the protection of the victim’s identity.

Conditions for the arrest and the custody of the accused shall conform to existing law
in force.

Suspects who have been indicted and arrested shall be brought to the Trial Chamber
according to existing procedures in force. The Royal Government of Cambodia shall
guarantee the security of the Suspects who appear before the court, and is responsible
for taking measures for the arrest of the Suspects prosecuted under this law. Justice
police shall be assisted by other law enforcement elements of the Royal Government of
Cambodia, including the armed forces, in order to ensure that accused persons are
brought into custody immediately.

The Extraordinary Chambers of the trial court shall exercise their jurisdiction in
accordance with international standards of justice, fairness and due process of law, as
set out in Articles 14 and 15 of the 1966 International Covenant on Civil and Political
Rights.

Article 33 new
The Extraordinary Chambers of the trial court shall ensure that trials are fair and
expeditious and are conducted in accordance with existing procedures in force, with
full respect for the rights of the accused and for the protection of victims and
witnesses. If these existing procedure do not deal with a particular matter, or if there is
uncertainty regarding their interpretation or application or if there is a question
regarding their consistency with international standard, guidance may be sought in
procedural rules established at the international level.

CHAPTER X
TRIAL PROCEEDINGS OF THE EXTRAORDINARY CHAMBERS

Article 32
All staff assigned to the judges, Co-Investigating Judges, Co-Prosecutors, and Office of
Administration shall enjoy the same working conditions according to each level of the
Extraordinary Chambers.
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Article 37 new
The provision of Article 33, 34 and 35 shall apply mutatis mutandis in respect of
proceedings before the Extraordinary Chambers of the Supreme Court.

Article 36 new
The Extraordinary Chamber of the Supreme Court shall decide appeals made by the
accused, the victims, or the Co-Prosecutors against the decision of the Extraordinary
Chamber of the trial court. In this case, the Supreme Court Chamber shall make final
decisions on both issues of law and fact, and shall not return the case to the
Extraordinary Chamber of the trial court.

a. to be informed promptly and in detail in a language that they understand of the
nature and cause of the charge against them;
b. to have adequate time and facilities for the preparation of their defence and to
communicate with counsel of their own choosing;
c. to be tried without delay;
d. to be tried in their own presence and to defend themselves in person or with
the assistance of counsel of their own choosing, to be informed of this right and
to have legal assistance assigned to them free of charge if they do not have
sufficient means to pay for it ;
e. to examine evidence against them and obtain the presentation and examination
of evidence on their behalf under the same conditions as evidence against them;
f. to have the free assistance of an interpreter if the accused cannot understand or
does not speak the language used in the court;
g. not to be compelled to testify against themselves or to confess guilt.

In determining charges against the accused, the accused shall be equally entitled to the
following minimum guarantees, in accordance with Article 14 of the International
Covenant on Civil and Political Rights.

Article 35 new
The accused shall be presumed innocent as long as the court has not given its
definitive judgment.

Article 34 new
Trials shall be public and open to representatives of foreign States, of the SecretaryGeneral of the United Nations, of the media and of national and international nongovernment organizations unless in exceptional circumstances the Extraordinary
Chambers decide to close the proceedings for good cause in accordance with existing
procedures in force where publicity would prejudice the interests of justice.
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Article 41
The foreign judges, the foreign Co-Investigating Judge, the foreign Co-Prosecutor and
the Deputy Director of the Office of Administration, together with their families
forming part of their household, shall enjoy all of the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961

CHAPTER XIII
STATUS, RIGHTS, PRIVILEGES AND IMMUNITIES

Article 40 new
The Royal Government of Cambodia shall not request an amnesty or pardon for any
persons who may be investigated for or convicted of crimes referred to in Articles 3, 4,
5, 6, 7 and 8 of this law. The scope of any amnesty or pardon that may have been
granted prior to the enactment of this Law is a matter to be decided by the
Extraordinary Chambers.

CHAPTER XII
AMNESTY AND PARDONS

The confiscated property shall be returned to the State.

In addition to imprisonment, the Extraordinary Chamber of the trial court may order
the confiscation of personal property, money, and real property acquired unlawfully
or by criminal conduct.

Article 39
Those who have committed any crime as provided in Articles 3 new, 4, 5, 6, 7 and 8
shall be sentenced to a prison term from five years to life imprisonment.

Article 38
All penalties shall be limited to imprisonment.

CHAPTER XI
PENALTIES
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4. The archives of the co-investigating judges, the co-prosecutors, the Extraordinary
Chambers, the Pre-Trial Chamber and the Office of Administration and in general all

In particular, the counsel shall be accorded:
a. immunity from personal arrest or detention and from seizure of personal
baggage relating to his or her functions in the proceedings;
b. inviolability of all documents relating to the exercise of his or her functions
as a counsel of a suspect or accused;
c. immunity from criminal or civil jurisdiction in respect of words spoken or
written and acts performed in his or her capacity as counsel. Such immunity
shall continue to be accorded after termination of their function as counsel
of a suspect or accused.

3. The counsel of a suspect or an accused who has been admitted as such by the
Extraordinary Chambers shall not be subjected by the Government to any measure
that may affect the free and independent exercise of his or her functions under the
Law on the Establishment of the Extraordinary Chambers.

2. International personnel shall be accorded in addition:
a.
immunity from legal process in respect of words spoken or written
and all acts performed by them in their official capacity. Such
immunity shall continue to be accorded after termination of
employment with the co-investigating judges, the co-prosecutors, the
Extraordinary Chambers, the Pre-Trial Chamber and the Office of
Administration;
b.
immunity from taxation on salaries, allowances and emoluments paid
to them by the United Nations;
c.
immunity from immigration restriction;
d.
the right to import free of duties and taxes, except for payment for
services, their furniture and effects at the time of first taking up their
official duties in Cambodia.

Article 42 new
1. Cambodian judges, the Co-Investigating Judge, the Co-Prosecutor, the Director of
the Office of Administration and personnel shall be accorded immunity from legal
process in respect of words spoken or written and all acts performed by them in their
official capacity. Such immunity shall continue to be accorded after termination of
employment with the Extraordinary Chambers, the Pre-Trial Chamber and the Office
of Administration.

Vienna Convention on Diplomatic Relations. Such officials shall enjoy exemption from
taxation in Cambodia on their salaries, emoluments and allowances.

268

18

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
Unofficial translation by the Council of Jurists and the Secretariat of the Task Force. Revised 26 August 2007

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
Unofficial translation by the Council of Jurists and the Secretariat of the Task Force. Revised 26 August 2007

17

Article 47 bis new
Following its ratification in accordance with the relevant provisions of the law of
Kingdom of Cambodia regarding competence to conclude treaties, the Agreement
between the United Nations and the Royal Government of Cambodia Concerning the
Prosecution under Cambodian Law of Crime Committed during the period of

CHAPTER XIX
AGREEMENT BETWEEN THE UNITED NATIONS AND CAMBODIA

Article 47
The Extraordinary Chambers in the courts of Cambodia shall automatically dissolve
following the definitive conclusion of these proceedings.

CHAPTER XVIII
EXISTENCE OF THE COURT

If, following such procedures, there are still no foreign judges or foreign investigating
judges or foreign prosecutors participating in the work of the Extraordinary Chambers
and no foreign candidates have been identified to occupy the vacant positions, then
the Supreme Council of the Magistracy may choose replacement Cambodian judges,
investigating judges or prosecutors.

Article 46 new
In order to ensure timely and smooth implementation of this law, in the event any
foreign judges or foreign investigating judges or foreign prosecutors fail or refuse to
participate in the Extraordinary Chambers, the Supreme Council of the Magistracy
shall appoint other judges or investigating judges or prosecutors to fill any vacancies
from the lists of foreign candidates provided for in Article 11, Article 18, and Article
26. In the event those lists are exhausted, and the Secretary-General of the United
Nations does not supplement the lists with new candidates, or in the event that the
United Nations withdraws its support from the Extraordinary Chambers, any such
vacancies shall be filled by the Supreme Council of the Magistracy from candidates
recommended by the Governments of Member States of the United Nations or from
among other foreign legal personalities.

CHAPTER XVII
ABSENCE OF FOREIGN JUDGES, INVESTIGATING JUDGES OR
PROSECUTORS

Article 45 new
The official working languages of the Extraordinary Chambers shall be Khmer,
English and French.

CHAPTER XVI
WORKING LANGUAGES

1. The expenses and salaries of the Cambodian administrative officials and
staff, the Cambodian judges and reserve judges, investigating judges and
reserve investigating judges, and prosecutors and reserve prosecutors shall
be borne by the Cambodian national budget;
2. The expenses of the foreign administrative officials and staff, the foreign
judges, Co-investigating judge and Co-prosecutor sent by the SecretaryGeneral of the United Nations shall be borne by the United Nations;
3. The defence counsel may receive fees for mounting the defence;
4. The Extraordinary Chambers may receive additional assistance for their
expenses from other voluntary funds contributed by foreign governments,
international institutions, non-governmental organizations, and other
persons wishing to assist the proceedings.

Article 44 new
The expenses and salaries of the Extraordinary Chambers shall be as follows:

CHAPTER XV
EXPENSES

Article 43 new
The Extraordinary Chambers established in the trial court and the Supreme Court
Chamber shall be located in Phnom Penh.

CHAPTER XIV
LOCATION OF THE EXTRAORDINARY CHAMBERS

documents and materials made available to, belonging to, or used by them, wherever
located in the Kingdom of Cambodia and by whomsoever held, shall be inviolable for
the duration of the proceedings.
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Article 48
This law shall be proclaimed as urgent.

FINAL PROVISION

Democratic Kampuchea, done at Phnom Penh on 6 June 2003, shall apply as law
within the Kingdom of Cambodia.

Agreement between the United Nations and the Lebanese
Republic on the establishment of a Special Tribunal for
Lebanon (United Nations Security Council resolution 1757
(2007) of 30 May 2007, annex.)

Distr.: General
30 May 2007

S/RES/1757 (2007)

Recalling that, as set out in its letter of 21 November 2006, should voluntary
contributions be insufficient for the Tribunal to implement its mandate, the
Secretary-General and the Security Council shall explore alternate means of
financing the Tribunal,

Recalling further the report of the Secretary-General on the establishment of a
special tribunal for Lebanon on 15 November 2006 (S/2006/893) reporting on the
conclusion of negotiations and consultations that took place between January 2006
and September 2006 at United Nations Headquarters in New York, the Hague, and
Beirut between the Legal Counsel of the United Nations and authorized
representatives of the Government of Lebanon, and the letter of its President to the
Secretary-General of 21 November 2006 (S/2006/911) reporting that the Members
of the Security Council welcomed the conclusion of the negotiations and that they
were satisfied with the Agreement annexed to the Report,

Recalling the letter of the Prime Minister of Lebanon to the Secretary-General
of 13 December 2005 (S/2005/783) requesting inter alia the establishment of a
tribunal of an international character to try all those who are found responsible for
this terrorist crime, and the request by this Council for the Secretary-General to
negotiate an agreement with the Government of Lebanon aimed at establishing such
a Tribunal based on the highest international standards of criminal justice,

Reiterating its call for the strict respect of the sovereignty, territorial integrity,
unity and political independence of Lebanon under the sole and exclusive authority
of the Government of Lebanon,

Reaffirming its strongest condemnation of the 14 February 2005 terrorist
bombings as well as other attacks in Lebanon since October 2004,

Recalling all its previous relevant resolutions, in particular resolutions 1595
(2005) of 7 April 2005, 1636 (2005) of 31 October 2005, 1644 (2005) of
15 December 2005, 1664 (2006) of 29 March 2006 and 1748 (2007) of 27 March
2007,

The Security Council,

Adopted by the Security Council at its 5685th meeting, on
30 May 2007

Resolution 1757 (2007)

Security Council

United Nations

*0736357*

07-36357 (E)
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Decides, acting under Chapter VII of the Charter of the United Nations, that:

Notes that, pursuant to Article 19 (2) of the annexed document, the Special
2.
Tribunal shall commence functioning on a date to be determined by the SecretaryGeneral in consultation with the Government of Lebanon, taking into account the
progress of the work of the International Independent Investigation Commission;

(c) If the Secretary-General reports that contributions from the Government
of Lebanon are not sufficient to bear the expenses described in Article 5 (b) of the
annexed document, he may accept or use voluntary contributions from States to
cover any shortfall;

(b) If the Secretary-General reports that the Headquarters Agreement has not
been concluded as envisioned under Article 8 of the annexed document, the location
of the seat of the Tribunal shall be determined in consultation with the Government
of Lebanon and be subject to the conclusion of a Headquarters Agreement between
the United Nations and the State that hosts the Tribunal;

(a) The provisions of the annexed document, including its attachment, on the
establishment of a Special Tribunal for Lebanon shall enter into force on 10 June
2007, unless the Government of Lebanon has provided notification under Article
19 (1) of the annexed document before that date;

1.

Reaffirming its determination that this terrorist act and its implications
constitute a threat to international peace and security,

Willing to continue to assist Lebanon in the search for the truth and in holding
all those involved in the terrorist attack accountable and reaffirming its
determination to support Lebanon in its efforts to bring to justice perpetrators,
organizers and sponsors of this and other assassinations,

Commending also the recent efforts of parties in the region to overcome these
obstacles,

Commending the Secretary-General for his continuing efforts to proceed,
together with the Government of Lebanon, with the final steps for the conclusion of
the Agreement as requested in the letter of its President dated 21 November 2006
and referring in this regard to the briefing by the Legal Counsel on 2 May 2007, in
which he noted that the establishment of the Tribunal through the Constitutional
process is facing serious obstacles, but noting also that all parties concerned
reaffirmed their agreement in principle to the establishment of the Tribunal,

Mindful of the demand of the Lebanese people that all those responsible for the
terrorist bombing that killed former Lebanese Prime Minister Rafiq Hariri and
others be identified and brought to justice,

Referring to the letter of the Prime Minister of Lebanon to the SecretaryGeneral of the United Nations (S/2007/281), which recalled that the parliamentary
majority has expressed its support for the Tribunal, and asked that his request that
the Special Tribunal be put into effect be presented to the Council as a matter of
urgency,

Recalling also that the Agreement between the United Nations and the
Lebanese Republic on the establishment of a Special Tribunal for Lebanon was
signed by the Government of Lebanon and the United Nations respectively on
23 January and 6 February 2007,

S/RES/1757 (2007)

07-36357

07-36357
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4.

Decides to remain actively seized of the matter.

3.
Requests the Secretary-General, in coordination, when appropriate, with the
Government of Lebanon, to undertake the steps and measures necessary to establish
the Special Tribunal in a timely manner and to report to the Council within 90 days
and thereafter periodically on the implementation of this resolution;
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S/RES/1757 (2007)

4

Annex

2.
The Special Tribunal shall function in accordance with the Statute of the
Special Tribunal for Lebanon. The Statute is attached to this Agreement and forms
an integral part thereof.

1.
There is hereby established a Special Tribunal for Lebanon to prosecute
persons responsible for the attack of 14 February 2005 resulting in the death of
former Lebanese Prime Minister Rafiq Hariri and in the death or injury of other
persons. If the tribunal finds that other attacks that occurred in Lebanon between
1 October 2004 and 12 December 2005, or any later date decided by the Parties and
with the consent of the Security Council, are connected in accordance with the
principles of criminal justice and are of a nature and gravity similar to the attack of
14 February 2005, it shall also have jurisdiction over persons responsible for such
attacks. This connection includes but is not limited to a combination of the
following elements: criminal intent (motive), the purpose behind the attacks, the
nature of the victims targeted, the pattern of the attacks (modus operandi) and the
perpetrators.

Article 1
Establishment of the Special Tribunal

Now therefore the United Nations and the Lebanese Republic (hereinafter
referred to jointly as the “Parties”) have agreed as follows:

Whereas the Secretary-General and the Government of the Lebanese Republic
(hereinafter “the Government”) have conducted negotiations for the establishment
of a Special Tribunal for Lebanon (hereinafter “the Special Tribunal” or “the
Tribunal”),

Whereas the Security Council has requested the Secretary-General of the
United Nations (hereinafter “the Secretary-General”) “to negotiate an agreement
with the Government of Lebanon aimed at establishing a tribunal of an international
character based on the highest international standards of criminal justice”, taking
into account the recommendations of the Secretary-General’s report of 21 March
2006 (S/2006/176) and the views that have been expressed by Council members,

Whereas the Security Council, in its resolution 1664 (2006) of 29 March
2006, which responded to the request of the Government of Lebanon to establish a
tribunal of an international character to try all those who are found responsible for
the terrorist crime which killed the former Lebanese Prime Minister Rafiq Hariri
and others, recalled all its previous resolutions, in particular resolutions 1595 (2005)
of 7 April 2005, 1636 (2005) of 31 October 2005 and 1644 (2005) of 15 December
2005,
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A single international judge shall serve as a Pre-Trial Judge;

6.
At the request of the presiding judge of a Trial Chamber, the President of the
Special Tribunal may, in the interest of justice, assign alternate judges to be present
at each stage of the trial and to replace a judge if that judge is unable to continue
sitting.

(d) The Secretary-General shall appoint judges, upon the recommendation of
a selection panel he has established after indicating his intentions to the Security
Council. The selection panel shall be composed of two judges, currently sitting on
or retired from an international tribunal, and the representative of the SecretaryGeneral.

(c) The Government and the Secretary-General shall consult on the
appointment of judges;

(b) International judges shall be appointed by the Secretary-General to serve
as Pre-Trial Judge, a Trial Chamber Judge, an Appeals Chamber Judge or an
alternate judge, upon nominations forwarded by States at the invitation of the
Secretary-General, as well as by competent persons;

5.
(a) Lebanese judges shall be appointed by the Secretary-General to serve in
the Trial Chamber or the Appeals Chamber or as an alternate judge from a list of
twelve persons presented by the Government upon the proposal of the Lebanese
Supreme Council of the Judiciary;

4.
The judges of the Tribunal shall be persons of high moral character,
impartiality and integrity, with extensive judicial experience. They shall be
independent in the performance of their functions and shall not accept or seek
instructions from any Government or any other source.

(e) Two alternate judges, of whom one shall be a Lebanese judge and one
shall be an international judge.

(d) Five judges shall serve in the Appeals Chamber, of whom two shall be
Lebanese judges and three shall be international judges; and

(c) In the event of the creation of a second Trial Chamber, that Chamber
shall be likewise composed in the manner contained in subparagraph (b) above;

(b) Three judges shall serve in the Trial Chamber, of whom one shall be a
Lebanese judge and two shall be international judges;

(a)

3.
The Chambers shall be composed of no fewer than eleven independent judges
and no more than fourteen such judges, who shall serve as follows:

2.
The Chambers shall be composed of a Pre-Trial Judge, a Trial Chamber and an
Appeals Chamber, with a second Trial Chamber to be created if, after the passage of
at least six months from the commencement of the functioning of the Special
Tribunal, the Secretary-General or the President of the Special Tribunal so requests.

1.
The Special Tribunal shall consist of the following organs: the Chambers, the
Prosecutor, the Registry and the Defence Office.

Article 2
Composition of the Special Tribunal and appointment of judges

5
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1.

The expenses of the Special Tribunal shall be borne in the following manner:

Article 5
Financing of the Special Tribunal

2.
The Registrar shall be a staff member of the United Nations. He or she shall
serve a three-year term and may be eligible for reappointment for a further period to
be determined by the Secretary-General in consultation with the Government.

1.
The Secretary-General shall appoint a Registrar who shall be responsible for
the servicing of the Chambers and the Office of the Prosecutor, and for the
recruitment and administration of all support staff. He or she shall also administer
the financial and staff resources of the Special Tribunal.

Article 4
Appointment of a Registrar

5.
The Prosecutor shall be assisted by such Lebanese and international staff as
may be required to perform the functions assigned to him or her effectively and
efficiently.

4.
The Prosecutor and the Deputy Prosecutor shall be of high moral character and
possess the highest level of professional competence and extensive experience in the
conduct of investigations and prosecutions of criminal cases. The Prosecutor and the
Deputy Prosecutor shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source.

3.
The Government, in consultation with the Secretary-General and the
Prosecutor, shall appoint a Lebanese Deputy Prosecutor to assist the Prosecutor in
the conduct of the investigations and prosecutions.

2.
The Secretary-General shall appoint the Prosecutor, upon the recommendation
of a selection panel he has established after indicating his intentions to the Security
Council. The selection panel shall be composed of two judges, currently sitting on
or retired from an international tribunal, and the representative of the SecretaryGeneral.

1.
The Secretary-General, after consultation with the Government, shall appoint a
Prosecutor for a three-year term. The Prosecutor may be eligible for reappointment
for a further period to be determined by the Secretary-General in consultation with
the Government.

Article 3
Appointment of a Prosecutor and a Deputy Prosecutor

8.
Lebanese judges appointed to serve in the Special Tribunal shall be given full
credit for their period of service with the Tribunal on their return to the Lebanese
national judiciaries from which they were released and shall be reintegrated at a
level at least comparable to that of their former position.

7.
Judges shall be appointed for a three-year period and may be eligible for
reappointment for a further period to be determined by the Secretary-General in
consultation with the Government.
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To institute legal proceedings;

1.
The Office of the Special Tribunal in Lebanon shall be inviolable. The
competent authorities shall take appropriate action that may be necessary to ensure

Article 9
Inviolability of premises, archives and all other documents

3.
An Office of the Special Tribunal for the conduct of investigations shall be
established in Lebanon subject to the conclusion of appropriate arrangements with
the Government.

2.
The Special Tribunal may meet away from its seat when it considers it
necessary for the efficient exercise of its functions.

1.
The Special Tribunal shall have its seat outside Lebanon. The location of the
seat shall be determined having due regard to considerations of justice and fairness
as well as security and administrative efficiency, including the rights of victims and
access to witnesses, and subject to the conclusion of a headquarters agreement
between the United Nations, the Government and the State that hosts the Tribunal.

Article 8
Seat of the Special Tribunal

(d) To enter into agreements with States as may be necessary for the exercise
of its functions and for the operation of the Tribunal.

(c)

To contract;

To acquire and dispose of movable and immovable property;

(a)

(b)

The Special Tribunal shall possess the juridical capacity necessary:

Article 7
Juridical capacity

The parties shall consult concerning the establishment of a Management
Committee.

Article 6
Management Committee

7
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2.

Exemption from taxation on salaries, allowances and emoluments paid to

(a)

Immunity from immigration restriction;

International personnel shall, in addition thereto, be accorded:

(b)
them.

(a) Immunity from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with the Office of the Special
Tribunal;

1.
Lebanese and international personnel of the Office of the Special Tribunal,
while in Lebanon, shall be accorded:

Article 12
Privileges and immunities of international and Lebanese personnel

2.
Privileges and immunities are accorded to the judges, the Prosecutor, the
Deputy Prosecutor, the Registrar and the Head of the Defence Office in the interest
of the Special Tribunal and not for the personal benefit of the individuals
themselves. The right and the duty to waive the immunity in any case where it can
be waived without prejudice to the purposes for which it is accorded shall lie with
the Secretary-General, in consultation with the President of the Tribunal.

1.
The judges, the Prosecutor, the Deputy Prosecutor, the Registrar and the Head
of the Defence Office, while in Lebanon, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the
Vienna Convention on Diplomatic Relations of 1961.

Article 11
Privileges and immunities of the judges, the Prosecutor, the Deputy Prosecutor,
the Registrar and the Head of the Defence Office

The Office of the Special Tribunal, its funds, assets and other property in
Lebanon, wherever located and by whomsoever held, shall enjoy immunity from
every form of legal process, except insofar as in any particular case the Tribunal has
expressly waived its immunity. It is understood, however, that no waiver of
immunity shall extend to any measure of execution.

Article 10
Funds, assets and other property

3.
The archives of the Office of the Special Tribunal in Lebanon, and in general
all documents and materials made available, belonging to or used by it, wherever
located and by whomsoever held, shall be inviolable.

2.
The property, funds and assets of the Office of the Special Tribunal in
Lebanon, wherever located and by whomsoever held, shall be immune from search,
seizure, requisition, confiscation, expropriation and any other form of interference,
whether by executive, administrative, judicial or legislative action.

(b) Forty-nine per cent of the expenses of the Tribunal shall be borne by the
Government of Lebanon.

2.
It is understood that the Secretary-General will commence the process of
establishing the Tribunal when he has sufficient contributions in hand to finance the
establishment of the Tribunal and twelve months of its operations plus pledges equal
to the anticipated expenses of the following 24 months of the Tribunal’s operation.
Should voluntary contributions be insufficient for the Tribunal to implement its
mandate, the Secretary-General and the Security Council shall explore alternate
means of financing the Tribunal.

that the Tribunal shall not be dispossessed of all or any part of the premises of the
Tribunal without its express consent.
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In particular, the counsel shall be accorded:

2.
The Government shall comply without undue delay with any request for
assistance by the Special Tribunal or an order issued by the Chambers, including,
but not limited to:

1.
The Government shall cooperate with all organs of the Special Tribunal, in
particular with the Prosecutor and defence counsel, at all stages of the proceedings.
It shall facilitate access of the Prosecutor and defence counsel to sites, persons and
relevant documents required for the investigation.

Article 15
Cooperation with the Special Tribunal

The Government shall take effective and adequate measures to ensure the
appropriate security, safety and protection of personnel of the Office of the Special
Tribunal and other persons referred to in this Agreement, while in Lebanon. It shall
take all appropriate steps, within its capabilities, to protect the equipment and
premises of the Office of the Special Tribunal from attack or any action that
prevents the Tribunal from discharging its mandate.

Article 14
Security, safety and protection of persons referred to in this Agreement

(d) Immunity from any immigration restrictions during his or her stay as
well as during his or her journey to the Tribunal and back.

(c) Immunity from criminal or civil jurisdiction in respect of words spoken
or written and acts performed in his or her capacity as counsel. Such immunity shall
continue to be accorded after termination of his or her functions as a counsel of a
suspect or accused;

(b) Inviolability of all documents relating to the exercise of his or her
functions as a counsel of a suspect or accused;

(a) Immunity from personal arrest or detention and from seizure of personal
baggage;

2.

1.
The Government shall ensure that the counsel of a suspect or an accused who
has been admitted as such by the Special Tribunal shall not be subjected, while in
Lebanon, to any measure that may affect the free and independent exercise of his or
her functions.

Article 13
Defence counsel

3.
The privileges and immunities are granted to the officials of the Office of the
Special Tribunal in the interest of the Tribunal and not for their personal benefit.
The right and the duty to waive the immunity in any case where it can be waived
without prejudice to the purpose for which it is accorded shall lie with the Registrar
of the Tribunal.

(b) The right to import free of duties and taxes, except for payment for
services, their furniture and effects at the time of first taking up their official duties
in Lebanon.

9
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Identification and location of persons;
Service of documents;
Arrest or detention of persons;
Transfer of an indictee to the Tribunal.

(a)
(b)
(c)
(d)

This Agreement may be amended by written agreement between the Parties.

Article 20
Amendment

2.
The Special Tribunal shall commence functioning on a date to be determined
by the Secretary-General in consultation with the Government, taking into account
the progress of the work of the International Independent Investigation Commission.

1.
This Agreement shall enter into force on the day after the Government has
notified the United Nations in writing that the legal requirements for entry into force
have been complied with.

Article 19
Entry into force and commencement of the functioning of the Special Tribunal

Any dispute between the Parties concerning the interpretation or application of
this Agreement shall be settled by negotiation or by any other mutually agreed upon
mode of settlement.

Article 18
Settlement of disputes

(b) Judges of the Trial Chamber and the Appeals Chamber shall take office
on a date to be determined by the Secretary-General in consultation with the
President of the Special Tribunal. Pending such a determination, judges of both
Chambers shall be convened on an ad hoc basis to deal with organizational matters
and serving, when required, to perform their duties.

(a) Appropriate arrangements shall be made to ensure that there is a
coordinated transition from the activities of the International Independent
Investigation Commission, established by the Security Council in its resolution
1595 (2005), to the activities of the Office of the Prosecutor;

With a view to achieving efficiency and cost-effectiveness in the operation of
the Special Tribunal:

Article 17
Practical arrangements

The Government undertakes not to grant amnesty to any person for any crime
falling within the jurisdiction of the Special Tribunal. An amnesty already granted in
respect of any such persons and crimes shall not be a bar to prosecution.

Article 16
Amnesty
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______________

For the United Nations:
_______________

For the Lebanese Republic:

Done at __________ on __________ 2006, in three originals in the Arabic, French
and English languages, all texts being equally authentic.

In witness whereof, the following duly authorized representatives of the
United Nations and of the Lebanese Republic have signed this Agreement.

3.
The provisions relating to the inviolability of the funds, assets, archives and
documents of the Office of the Special Tribunal in Lebanon, the privileges and
immunities of those referred to in this Agreement, as well as provisions relating to
defence counsel and the protection of victims and witnesses, shall survive
termination of this Agreement.

2.
Three years after the commencement of the functioning of the Special Tribunal
the Parties shall, in consultation with the Security Council, review the progress of
the work of the Special Tribunal. If at the end of this period of three years the
activities of the Tribunal have not been completed, the Agreement shall be extended
to allow the Tribunal to complete its work, for a further period(s) to be determined
by the Secretary-General in consultation with the Government and the Security
Council.

1.
This Agreement shall remain in force for a period of three years from the date
of the commencement of the functioning of the Special Tribunal.

Article 21
Duration of the Agreement

11
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1.
A person shall be individually responsible for crimes within the jurisdiction of
the Special Tribunal if that person:

Article 3
Individual criminal responsibility

(b) Articles 6 and 7 of the Lebanese law of 11 January 1958 on “Increasing
the penalties for sedition, civil war and interfaith struggle”.

(a) The provisions of the Lebanese Criminal Code relating to the prosecution
and punishment of acts of terrorism, crimes and offences against life and personal
integrity, illicit associations and failure to report crimes and offences, including the
rules regarding the material elements of a crime, criminal participation and
conspiracy; and

The following shall be applicable to the prosecution and punishment of the
crimes referred to in article 1, subject to the provisions of this Statute:

Article 2
Applicable criminal law

The Special Tribunal shall have jurisdiction over persons responsible for the
attack of 14 February 2005 resulting in the death of former Lebanese Prime Minister
Rafiq Hariri and in the death or injury of other persons. If the Tribunal finds that
other attacks that occurred in Lebanon between 1 October 2004 and 12 December
2005, or any later date decided by the Parties and with the consent of the Security
Council, are connected in accordance with the principles of criminal justice and are
of a nature and gravity similar to the attack of 14 February 2005, it shall also have
jurisdiction over persons responsible for such attacks. This connection includes but
is not limited to a combination of the following elements: criminal intent (motive),
the purpose behind the attacks, the nature of the victims targeted, the pattern of the
attacks (modus operandi) and the perpetrators.

Article 1
Jurisdiction of the Special Tribunal

Section I
Jurisdiction and applicable law

Having been established by an Agreement between the United Nations and the
Lebanese Republic (hereinafter “the Agreement”) pursuant to Security Council
resolution 1664 (2006) of 29 March 2006, which responded to the request of the
Government of Lebanon to establish a tribunal of an international character to try all
those who are found responsible for the terrorist crime which killed the former
Lebanese Prime Minister Rafiq Hariri and others, the Special Tribunal for Lebanon
(hereinafter “the Special Tribunal”) shall function in accordance with the provisions
of this Statute.
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Statute of the Special Tribunal for Lebanon
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(b) At the further request of the Tribunal, the national authority in question
shall defer to the competence of the Tribunal. It shall refer to the Tribunal the results
of the investigation and a copy of the court’s records, if any, and persons detained in
connection with any such case shall be transferred to the custody of the Tribunal;

3.
(a) At the request of the Special Tribunal, the national judicial authority
seized with any of the other crimes committed between 1 October 2004 and
12 December 2005, or a later date decided pursuant to article 1, shall refer to the
Tribunal the results of the investigation and a copy of the court’s records, if any, for
review by the Prosecutor;

2.
Upon the assumption of office of the Prosecutor, as determined by the
Secretary-General, and no later than two months thereafter, the Special Tribunal
shall request the national judicial authority seized with the case of the attack against
Prime Minister Rafiq Hariri and others to defer to its competence. The Lebanese
judicial authority shall refer to the Tribunal the results of the investigation and a
copy of the court’s records, if any. Persons detained in connection with the
investigation shall be transferred to the custody of the Tribunal.

1.
The Special Tribunal and the national courts of Lebanon shall have concurrent
jurisdiction. Within its jurisdiction, the Tribunal shall have primacy over the
national courts of Lebanon.

Article 4
Concurrent jurisdiction

3.
The fact that the person acted pursuant to an order of a superior shall not
relieve him or her of criminal responsibility, but may be considered in mitigation of
punishment if the Special Tribunal determines that justice so requires.

(c) The superior failed to take all necessary and reasonable measures within
his or her power to prevent or repress their commission or to submit the matter to
the competent authorities for investigation and prosecution.

(b) The crimes concerned activities that were within the effective
responsibility and control of the superior; and

(a) The superior either knew, or consciously disregarded information that
clearly indicated that the subordinates were committing or about to commit such
crimes;

2.
With respect to superior and subordinate relationships, a superior shall be
criminally responsible for any of the crimes set forth in article 2 of this Statute
committed by subordinates under his or her effective authority and control, as a
result of his or her failure to exercise control properly over such subordinates,
where:

(b) Contributed in any other way to the commission of the crime set forth in
article 2 of this Statute by a group of persons acting with a common purpose, where
such contribution is intentional and is either made with the aim of furthering the
general criminal activity or purpose of the group or in the knowledge of the
intention of the group to commit the crime.

(a) Committed, participated as accomplice, organized or directed others to
commit the crime set forth in article 2 of this Statute; or

13
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The Registry; and
The Defence Office.

(c)
(d)

(a)

One international Pre-Trial Judge;

The Chambers shall be composed as follows:

(c) Five judges who shall serve in the Appeals Chamber, of whom two shall
be Lebanese judges and three shall be international judges;

(b) Three judges who shall serve in the Trial Chamber, of whom one shall be
a Lebanese judge and two shall be international judges;

1.

Article 8
Composition of the Chambers

The Prosecutor;

(b)

(a) The Chambers, comprising a Pre-Trial Judge, a Trial Chamber and an
Appeals Chamber;

The Special Tribunal shall consist of the following organs:

Article 7
Organs of the Special Tribunal

Section II
Organization of the Special Tribunal

An amnesty granted to any person for any crime falling within the jurisdiction
of the Special Tribunal shall not be a bar to prosecution.

Article 6
Amnesty

3.
In considering the penalty to be imposed on a person convicted of a crime
under this Statute, the Special Tribunal shall take into account the extent to which
any penalty imposed by a national court on the same person for the same act has
already been served.

2.
A person who has been tried by a national court may be subsequently tried by
the Special Tribunal if the national court proceedings were not impartial or
independent, were designed to shield the accused from criminal responsibility for
crimes within the jurisdiction of the Tribunal or the case was not diligently
prosecuted.

1.
No person shall be tried before a national court of Lebanon for acts for which
he or she has already been tried by the Special Tribunal.

Article 5
Non bis in idem

(c) The national judicial authorities shall regularly inform the Tribunal of the
progress of their investigation. At any stage of the proceedings, the Tribunal may
formally request a national judicial authority to defer to its competence.
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2.
The Prosecutor shall act independently as a separate organ of the Special
Tribunal. He or she shall not seek or receive instructions from any Government or
from any other source.

1.
The Prosecutor shall be responsible for the investigation and prosecution of
persons responsible for the crimes falling within the jurisdiction of the Special
Tribunal. In the interest of proper administration of justice, he or she may decide to
charge jointly persons accused of the same or different crimes committed in the
course of the same transaction.

Article 11
The Prosecutor

2.
The President of the Special Tribunal shall submit an annual report on the
operation and activities of the Tribunal to the Secretary-General and to the
Government of Lebanon.

1.
The President of the Special Tribunal, in addition to his or her judicial
functions, shall represent the Tribunal and be responsible for its effective
functioning and the good administration of justice.

15
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2.
The Defence Office, which may also include one or more public defenders,
shall protect the rights of the defence, provide support and assistance to defence
counsel and to the persons entitled to legal assistance, including, where appropriate,
legal research, collection of evidence and advice, and appearing before the Pre-Trial
Judge or a Chamber in respect of specific issues.

1.
The Secretary-General, in consultation with the President of the Special
Tribunal, shall appoint an independent Head of the Defence Office, who shall be
responsible for the appointment of the Office staff and the drawing up of a list of
defence counsel.

Article 13
The Defence Office

4.
The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor, measures
to protect the safety, physical and psychological well-being, dignity and privacy of
victims and witnesses, and such other appropriate assistance for witnesses who
appear before the Special Tribunal and others who are at risk on account of
testimony given by such witnesses.

3.
The Registrar shall be appointed by the Secretary-General and shall be a staff
member of the United Nations. He or she shall serve for a three-year term and may
be eligible for reappointment for a further period to be determined by the SecretaryGeneral in consultation with the Government.

3.
The judges shall be appointed by the Secretary-General, as set forth in article 2
of the Agreement, for a three-year period and may be eligible for reappointment for
a further period to be determined by the Secretary-General in consultation with the
Government.

Article 10
Powers of the President of the Special Tribunal

2.
The Registry shall consist of a Registrar and such other staff as may be
required.

1.
Under the authority of the President of the Special Tribunal, the Registry shall
be responsible for the administration and servicing of the Tribunal.

Article 12
The Registry

5.
The Office of the Prosecutor shall have the power to question suspects, victims
and witnesses, to collect evidence and to conduct on-site investigations. In carrying
out these tasks, the Prosecutor shall, as appropriate, be assisted by the Lebanese
authorities concerned.

4.
The Prosecutor shall be assisted by a Lebanese Deputy Prosecutor and by such
other Lebanese and international staff as may be required to perform the functions
assigned to him or her effectively and efficiently.

3.
The Prosecutor shall be appointed, as set forth in article 3 of the Agreement,
by the Secretary-General for a three-year term and may be eligible for
reappointment for a further period to be determined by the Secretary-General in
consultation with the Government. He or she shall be of high moral character and
possess the highest level of professional competence, and have extensive experience
in the conduct of investigations and prosecutions of criminal cases.
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2.
In the overall composition of the Chambers, due account shall be taken of the
established competence of the judges in criminal law and procedure and
international law.

1.
The judges shall be persons of high moral character, impartiality and integrity,
with extensive judicial experience. They shall be independent in the performance of
their functions and shall not accept or seek instructions from any Government or
any other source.

Article 9
Qualification and appointment of judges

3.
At the request of the presiding judge of the Trial Chamber, the President of the
Special Tribunal may, in the interest of justice, assign the alternate judges to be
present at each stage of the trial and to replace a judge if that judge is unable to
continue sitting.

2.
The judges of the Appeals Chamber and the judges of the Trial Chamber,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals
Chamber shall be the President of the Special Tribunal.

(d) Two alternate judges, one of whom shall be a Lebanese judge and one
shall be an international judge.
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Not to be compelled to testify against himself or herself or to confess

All accused shall be equal before the Special Tribunal.

The onus is on the Prosecutor to prove the guilt of the accused;

4.
In the determination of any charge against the accused pursuant to this Statute,
he or she shall be entitled to the following minimum guarantees, in full equality:

(c) In order to convict the accused, the relevant Chamber must be convinced
of the guilt of the accused beyond reasonable doubt.

(b)

3.
(a) The accused shall be presumed innocent until proved guilty according to
the provisions of this Statute;

2.
The accused shall be entitled to a fair and public hearing, subject to measures
ordered by the Special Tribunal for the protection of victims and witnesses.

1.

Article 16
Rights of the accused

(e) The right to be questioned in the presence of counsel unless the person
has voluntarily waived his or her right to counsel.

1.
The Pre-Trial Judge shall review the indictment. If satisfied that a prima facie
case has been established by the Prosecutor, he or she shall confirm the indictment.
If he or she is not so satisfied, the indictment shall be dismissed.

Article 18
Pre-Trial proceedings

Section IV
Conduct of proceedings

Where the personal interests of the victims are affected, the Special Tribunal
shall permit their views and concerns to be presented and considered at stages of the
proceedings determined to be appropriate by the Pre-Trial Judge or the Chamber and
in a manner that is not prejudicial to or inconsistent with the rights of the accused
and a fair and impartial trial. Such views and concerns may be presented by the
legal representatives of the victims where the Pre-Trial Judge or the Chamber
considers it appropriate.

Article 17
Rights of victims

(h)

(d) The right to have the free assistance of an interpreter if he or she cannot
understand or speak the language used for questioning;

guilt.

(g) To have the free assistance of an interpreter if he or she cannot
understand or speak the language used in the Special Tribunal;

(f) To examine all evidence to be used against him or her during the trial in
accordance with the Rules of Procedure and Evidence of the Special Tribunal;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

5.
The accused may make statements in court at any stage of the proceedings,
provided such statements are relevant to the case at issue. The Chambers shall
decide on the probative value, if any, of such statements.

17

To be tried without undue delay;

(d) Subject to the provisions of article 22, to be tried in his or her presence,
and to defend himself or herself in person or through legal assistance of his or her
own choosing; to be informed, if he or she does not have legal assistance, of this
right; and to have legal assistance assigned to him or her, in any case where the
interests of justice so require and without payment by him or her in any such case if
he or she does not have sufficient means to pay for it;

(c)

(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate without hindrance with counsel of his or her own
choosing;

(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;
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(c) The right to have legal assistance of his or her own choosing, including
the right to have legal assistance provided by the Defence Office where the interests
of justice so require and where the suspect does not have sufficient means to pay for
it;

(b) The right to remain silent, without such silence being considered in the
determination of guilt or innocence, and to be cautioned that any statement he or she
makes shall be recorded and may be used in evidence;

(a) The right to be informed that there are grounds to believe that he or she
has committed a crime within the jurisdiction of the Special Tribunal;

A suspect who is to be questioned by the Prosecutor shall not be compelled to
incriminate himself or herself or to confess guilt. He or she shall have the following
rights of which he or she shall be informed by the Prosecutor prior to questioning, in
a language he or she speaks and understands:

Article 15
Rights of suspects during investigation

Section III
Rights of defendants and victims

The official languages of the Special Tribunal shall be Arabic, French and
English. In any given case proceedings, the Pre-Trial Judge or a Chamber may
decide that one or two of the languages may be used as working languages as
appropriate.

Article 14
Official and working languages
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4.
In cases not otherwise provided for in the Rules of Procedure and Evidence, a
Chamber shall apply rules of evidence that will best favour a fair determination of
the matter before it and are consonant with the spirit of the Statute and the general
principles of law.

3.
A Chamber may receive the evidence of a witness orally or, where the interests
of justice allow, in written form.

2.
A Chamber may admit any relevant evidence that it deems to have probative
value and exclude such evidence if its probative value is substantially outweighed
by the need to ensure a fair trial.

1.
The Special Tribunal shall confine the trial, appellate and review proceedings
strictly to an expeditious hearing of the issues raised by the charges, or the grounds
for appeal or review, respectively. It shall take strict measures to prevent any action
that may cause unreasonable delay.

Article 21
Powers of the Chambers

4.
The hearings shall be public unless the Trial Chamber decides to hold the
proceedings in camera in accordance with the Rules of Procedure and Evidence.

3.
Upon request or proprio motu, the Trial Chamber may at any stage of the trial
decide to call additional witnesses and/or order the production of additional
evidence.

2.
Unless otherwise decided by the Trial Chamber in the interests of justice,
examination of witnesses shall commence with questions posed by the presiding
judge, followed by questions posed by other members of the Trial Chamber, the
Prosecutor and the Defence.

1.
The Trial Chamber shall read the indictment to the accused, satisfy itself that
the rights of the accused are respected, confirm that the accused understands the
indictment and instruct the accused to enter a plea.

Article 20
Commencement and conduct of trial proceedings

Evidence collected with regard to cases subject to the consideration of the
Special Tribunal, prior to the establishment of the Tribunal, by the national
authorities of Lebanon or by the International Independent Investigation
Commission in accordance with its mandate as set out in Security Council
resolution 1595 (2005) and subsequent resolutions, shall be received by the
Tribunal. Its admissibility shall be decided by the Chambers pursuant to
international standards on collection of evidence. The weight to be given to any
such evidence shall be determined by the Chambers.

Article 19
Evidence collected prior to the establishment of the Special Tribunal

2.
The Pre-Trial Judge may, at the request of the Prosecutor, issue such orders
and warrants for the arrest or transfer of persons, and any other orders as may be
required for the conduct of the investigation and for the preparation of a fair and
expeditious trial.
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Has expressly and in writing waived his or her right to be present;

2.
In imposing sentence, the Trial Chamber should take into account such factors
as the gravity of the offence and the individual circumstances of the convicted
person.

1.
The Trial Chamber shall impose upon a convicted person imprisonment for life
or for a specified number of years. In determining the terms of imprisonment for the
crimes provided for in this Statute, the Trial Chamber shall, as appropriate, have
recourse to international practice regarding prison sentences and to the practice of
the national courts of Lebanon.

Article 24
Penalties

The judgement shall be rendered by a majority of the judges of the Trial
Chamber or of the Appeals Chamber and shall be delivered in public. It shall be
accompanied by a reasoned opinion in writing, to which any separate or dissenting
opinions shall be appended.

Article 23
Judgement

3.
In case of conviction in absentia, the accused, if he or she had not designated a
defence counsel of his or her choosing, shall have the right to be retried in his or her
presence before the Special Tribunal, unless he or she accepts the judgement.

(c) Whenever the accused refuses or fails to appoint a defence counsel, such
counsel has been assigned by the Defence Office of the Tribunal with a view to
ensuring full representation of the interests and rights of the accused.

(b) The accused has designated a defence counsel of his or her own
choosing, to be remunerated either by the accused or, if the accused is proved to be
indigent, by the Tribunal;

(a) The accused has been notified, or served with the indictment, or notice
has otherwise been given of the indictment through publication in the media or
communication to the State of residence or nationality;

2.
When hearings are conducted in the absence of the accused, the Special
Tribunal shall ensure that:

(c) Has absconded or otherwise cannot be found and all reasonable steps
have been taken to secure his or her appearance before the Tribunal and to inform
him or her of the charges confirmed by the Pre-Trial Judge.

(b) Has not been handed over to the Tribunal by the State authorities
concerned;

(a)

1.
The Special Tribunal shall conduct trial proceedings in the absence of the
accused, if he or she:

Article 22
Trials in absentia
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(b)

Retain jurisdiction over the matter.

(b)

1.
The judges of the Special Tribunal shall, as soon as practicable after taking
office, adopt Rules of Procedure and Evidence for the conduct of the pre-trial, trial
and appellate proceedings, the admission of evidence, the participation of victims,
the protection of victims and witnesses and other appropriate matters and may
amend them, as appropriate.

Article 28
Rules of Procedure and Evidence

Reconvene the Trial Chamber;

(a)

2.
An application for review shall be submitted to the Appeals Chamber. The
Appeals Chamber may reject the application if it considers it to be unfounded. If it
determines that the application is meritorious, it may, as appropriate:

1.
Where a new fact has been discovered that was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and that could have
been a decisive factor in reaching the decision, the convicted person or the
Prosecutor may submit an application for review of the judgement.

Article 27
Review proceedings

2.
The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chamber.

An error on a question of law invalidating the decision;

An error of fact that has occasioned a miscarriage of justice.

(a)

1.
The Appeals Chamber shall hear appeals from persons convicted by the Trial
Chamber or from the Prosecutor on the following grounds:

Article 26
Appellate proceedings

4.
For the purposes of a claim made under paragraph 3 of this article, the
judgement of the Special Tribunal shall be final and binding as to the criminal
responsibility of the convicted person.

3.
Based on the decision of the Special Tribunal and pursuant to the relevant
national legislation, a victim or persons claiming through the victim, whether or not
such victim had been identified as such by the Tribunal under paragraph 1 of this
article, may bring an action in a national court or other competent body to obtain
compensation.

2.
The Registrar shall transmit to the competent authorities of the State concerned
the judgement finding the accused guilty of a crime that has caused harm to a
victim.

1.
The Special Tribunal may identify victims who have suffered harm as a result
of the commission of crimes by an accused convicted by the Tribunal.

Article 25
Compensation to victims
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If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State
concerned shall notify the Special Tribunal accordingly. There shall only be pardon
or commutation of sentence if the President of the Tribunal, in consultation with the
judges, so decides on the basis of the interests of justice and the general principles
of law.

Article 30
Pardon or commutation of sentences

2.
Conditions of imprisonment shall be governed by the law of the State of
enforcement subject to the supervision of the Special Tribunal. The State of
enforcement shall be bound by the duration of the sentence, subject to article 30 of
this Statute.

1.
Imprisonment shall be served in a State designated by the President of the
Special Tribunal from a list of States that have indicated their willingness to accept
persons convicted by the Tribunal.

Article 29
Enforcement of sentences

2.
In so doing, the judges shall be guided, as appropriate, by the Lebanese Code
of Criminal Procedure, as well as by other reference materials reflecting the highest
standards of international criminal procedure, with a view to ensuring a fair and
expeditious trial.
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From 25 January 2000 onwards, a number of proceedings relating to crimes alleged to have
been committed during Mr. Habré’s presidency were instituted before both Senegalese and Belgian
courts by Chadian nationals, Belgian nationals of Chadian origin and persons with dual

The Court recalls that, after taking power on 7 June 1982 at the head of a rebellion,
Mr. Hissène Habré was President of the Republic of Chad for eight years, during which time
large-scale violations of human rights were allegedly committed, including arrests of actual or
presumed political opponents, detentions without trial or under inhumane conditions, mistreatment,
torture, extrajudicial executions and enforced disappearances. Overthrown on 1 December 1990,
Mr. Habré requested political asylum from the Senegalese Government, a request which was
granted; he has been living in Dakar ever since.

I. HISTORICAL AND FACTUAL BACKGROUND (paras. 15-41)

On 19 February 2009, in order to protect its rights, Belgium also filed a Request for the
indication of provisional measures, on which the Court made an Order on 28 May 2009. In that
Order, the Court found that the circumstances, as they then presented themselves to the Court, were
not such as to require the exercise of its power under Article 41 of the Statute to indicate
provisional measures.

The Court begins by setting out the history of the proceedings (paras. 1-14). It recalls that,
on 19 February 2009, Belgium filed in the Registry of the Court an Application instituting
proceedings against Senegal in respect of a dispute concerning “Senegal’s compliance with its
obligation to prosecute Mr. H[issène] Habré[, former President of the Republic of Chad, for acts
including crimes of torture and crimes against humanity which are alleged against him as
perpetrator, co-perpetrator or accomplice,] or to extradite him to Belgium for the purposes of
criminal proceedings”. In its Application, Belgium based its claims on the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of
10 December 1984 (hereinafter “the Convention against Torture” or the “Convention”), as well as
on customary international law. The Court notes that in the said Application, Belgium invoked, as
the basis for the jurisdiction of the Court, Article 30, paragraph 1, of the Convention against
Torture and the declarations made under Article 36, paragraph 2, of the Statute of the Court, by
Belgium on 17 June 1958 and by Senegal on 2 December 1985.
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By Note Verbale dated 4 May 2006, Belgium, having noted the absence of an official
response from the Senegalese authorities to its earlier Notes and communications, again made it
clear that it interpreted Article 7 of the Convention against Torture as requiring the State on whose
territory the alleged offender is located to extradite him if it does not prosecute him, and stated that
the “decision to refer the Hissène Habré case to the African Union” could not relieve Senegal of its
obligation to either judge or extradite the person accused of these offences in accordance with the
relevant articles of the Convention. It added that an unresolved dispute regarding this
interpretation would lead to recourse to the arbitration procedure provided for in Article 30 of the

By Note Verbale of 11 January 2006, Belgium, referring to the ongoing negotiation
procedure provided for in Article 30 of the Convention against Torture and taking note of the
referral of the “Hissène Habré case” to the African Union, stated that it interpreted the said
Convention, and more specifically the obligation aut dedere aut judicare (that is to say, “to
prosecute or extradite”) provided for in Article 7 thereof, “as imposing obligations only on a State,
in this case, in the context of the extradition request of Mr. Hissène Habré, the Republic of
Senegal”. Belgium further asked Senegal to “kindly notify it of its final decision to grant or refuse
the . . . extradition application” in respect of Mr. Habré. According to Belgium, Senegal did not
reply to this Note. By Note Verbale of 9 March 2006, Belgium again referred to the ongoing
negotiation procedure provided for in Article 30 and explained that it interpreted Article 4,
Article 5, paragraphs (1) (c) and (2), Article 7, paragraph (1), Article 8 paragraphs (1), (2) and (4),
and Article 9, paragraph (1), of the Convention as “establishing the obligation, for a State in whose
territory a person alleged to have committed any offence referred to in Article 4 of the Convention
is found, to extradite him if it does not prosecute him for the offences mentioned in that Article”.
Consequently, Belgium asked Senegal to “be so kind as to inform it as to whether its decision to
refer the Hissène Habré case to the African Union [was] to be interpreted as meaning that the
Senegalese authorities no longer intend[ed] to extradite him to Belgium or to have him judged by
their own Courts”.

The day after the delivery of the said judgment, Senegal referred to the African Union the
issue of the institution of proceedings against Mr. Habré. In July 2006, the Union’s Assembly of
Heads of State and Government inter alia “decid[ed] to consider the Hissène Habré case as falling
within the competence of the African Union, . . . mandate[d] the Republic of Senegal to prosecute
and ensure that Hissène Habré is tried, on behalf of Africa, by a competent Senegalese court with
guarantees for fair trial” and “mandate[d] the Chairperson of the [African] Union, in consultation
with the Chairperson of the Commission [of the Union], to provide Senegal with the necessary
assistance for the effective conduct of the trial”.

In a judgment of 25 November 2005, the Chambre d’accusation of the Dakar Court of
Appeal ruled on Belgium’s extradition request, holding that, as “a court of ordinary law, [it could]
not extend its jurisdiction to matters relating to the investigation or prosecution of a Head of State
for acts allegedly committed in the exercise of his functions”; that Mr. Habré should “be given
jurisdictional immunity”, which “is intended to survive the cessation of his duties as President of
the Republic”; and that it could not therefore “adjudicate the lawfulness of [the] proceedings and
the validity of the arrest warrant against a Head of State”.

On 19 September 2005, the Belgian investigating judge issued an international warrant in
absentia for the arrest of Mr. Habré, indicted as the perpetrator or co-perpetrator, inter alia, of
serious violations of international humanitarian law, torture, genocide, crimes against humanity and
war crimes, on the basis of which Belgium requested the extradition of Mr. Habré from Senegal
and Interpol circulated a “red notice” serving as a request for provisional arrest with a view to
extradition.

Belgian-Chadian nationality, together with an association of victims. The issue of the institution of
proceedings against Mr. Habré was also referred by Chadian nationals to the United Nations
Committee against Torture and the African Court on Human and People’s Rights.
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Senegal informed Belgium of these legislative reforms by Notes Verbales dated 20 and
21 February 2007. In its Note Verbale of 20 February, Senegal also recalled that the Assembly of
the African Union, during its eighth ordinary session held on 29 and 30 January 2007, had
“[a]ppeal[ed] to Member States [of the Union], . . . international partners and the entire
international community to mobilize all the resources, especially financial resources, required for
the preparation and smooth conduct of the trial [of Mr. Habré]”. In its Note Verbale of
21 February, Senegal stated that “the principle of non-retroactivity, although recognized by
Senegalese law[,] does not block the judgment or sentencing of any individual for acts or omissions
which, at the time they were committed, were considered criminal under the general principles of
law recognized by all States”. After having indicated that it had established “a working group
charged with producing the proposals necessary to define the conditions and procedures suitable

The Court then observes that, in 2007, Senegal implemented a number of legislative reforms
in order to bring its domestic law into conformity with Article 5, paragraph 2, of the Convention
against Torture. The new Articles 431-1 to 431-5 of its Penal Code defined and formally
proscribed the crime of genocide, crimes against humanity, war crimes and other violations of
international humanitarian law. In addition, under the terms of the new Article 431-6 of the Penal
Code, any individual could “be tried or sentenced for acts or omissions . . ., which at the time and
place where they were committed, were regarded as a criminal offence according to the general
principles of law recognized by the community of nations, whether or not they constituted a legal
transgression in force at that time and in that place”. Furthermore, Article 669 of the Senegalese
Code of Criminal Procedure was amended to read as follows: “Any foreigner who, outside the
territory of the Republic, has been accused of being the perpetrator of or accomplice to one of the
crimes referred to in Articles 431-1 to 431-5 of the Penal Code . . . may be prosecuted and tried
according to the provisions of Senegalese laws or laws applicable in Senegal, if he is under the
jurisdiction of Senegal or if a victim is resident in the territory of the Republic of Senegal, or if the
Government obtains his extradition.” A new Article 664bis was also incorporated into the Code of
Criminal Procedure, according to which “[t]he national courts shall have jurisdiction over all
criminal offences, punishable under Senegalese law, that are committed outside the territory of the
Republic by a national or a foreigner, if the victim is of Senegalese nationality at the time the acts
are committed”.

The Court further notes that the United Nations Committee against Torture found, in a
decision of 17 May 2006, that Senegal had not adopted such “measures as may be necessary” to
establish its jurisdiction over the crimes listed in the Convention, in violation of Article 5,
paragraph 2, of the latter. The Committee also stated that Senegal had failed to perform its
obligations under Article 7, paragraph 1, of the Convention, to submit the case concerning
Mr. Habré to its competent authorities for the purpose of prosecution or, in the alternative, since a
request for extradition had been made by Belgium, to comply with that request.

for prosecuting and judging the former President of Chad, on behalf of Africa, with the guarantees
of a just and fair trial”, Senegal stated that the said trial “require[d] substantial funds which Senegal
cannot mobilize without the assistance of the [i]nternational community”.

Convention. By Note Verbale of 9 May 2006, Senegal explained that its Notes Verbales of 7 and
23 December 2005 constituted a response to Belgium’s request for extradition. It stated that, by
referring the case to the African Union, Senegal, in order not to create a legal impasse, was acting
in accordance with the spirit of the “aut dedere aut punire” principle. Finally, it took note of “the
possibility [of] recourse to the arbitration procedure provided for in Article 30 of the Convention”.
In a Note Verbale of 20 June 2006, which Senegal claims not to have received, Belgium “note[ed]
that the attempted negotiation with Senegal, which started in November 2005, ha[d] not succeeded”
and accordingly asked Senegal to submit the dispute to arbitration “under conditions to be agreed
mutually”, in accordance with Article 30 of the Convention. Furthermore, according to a report of
the Belgian Embassy in Dakar following a meeting held on 21 June 2006 between the
Secretary-General of the Senegalese Ministry of Foreign Affairs and the Belgian Ambassador, the
latter expressly invited Senegal to adopt a clear position on the request to submit the matter to
arbitration. According to the same report, the Senegalese authorities took note of the Belgian
request for arbitration and the Belgian Ambassador drew their attention to the fact that the
six month time-limit under Article 30 began to run from that point.

The Court goes on to observe that, by a judgment of 18 November 2010, the Court of Justice
of the Economic Community of West African States (hereinafter the “ECOWAS Court of Justice”)
ruled on an application filed on 6 October 2008, in which Mr. Habré requested the court to find that
his human rights would be violated by Senegal if proceedings were instituted against him. Having
observed inter alia that evidence existed pointing to potential violations of Mr. Habré’s human
rights as a result of Senegal’s constitutional and legislative reforms, that Court held that Senegal
should respect the rulings handed down by its national courts and, in particular, abide by the
principle of res judicata, and, accordingly, ordered it to comply with the absolute principle of
non-retroactivity. It further found that the mandate which Senegal received from the African
Union was in fact to devise and propose all the necessary arrangements for the prosecution and trial
of Mr. Habré to take place, within the strict framework of special ad hoc international proceedings.

As indicated above, on 19 February 2009, Belgium filed in the Registry the Application
instituting the present proceedings before the Court. On 8 April 2009, during the hearings relating
to the Request for the indication of provisional measures submitted by Belgium — at the end of
which it asked the Court “to indicate, pending a final judgment on the merits,” provisional
measures requiring the Respondent to take “all the steps within its power to keep Mr. H. Habré
under the control and surveillance of the judicial authorities of Senegal so that the rules of
international law with which Belgium requests compliance may be correctly applied” —, Senegal
solemnly declared before the Court that it would not allow Mr. Habré to leave its territory while the
case was pending. During the same hearings, it asserted that “[t]he only impediment . . . to the
opening of Mr. Hissène Habré’s trial in Senegal [was] a financial one” and that Senegal “agreed to
try Mr. Habré but at the very outset told the African Union that it would be unable to bear the costs
of the trial by itself”.

In 2008, Senegal amended Article 9 of its Constitution in order to provide for an exception to
the principle of non-retroactivity of its criminal laws, making it possible to prosecute, try and
punish “any person for any act or omission which, at the time when it was committed, was defined
as criminal under the rules of international law concerning acts of genocide, crimes against
humanity and war crimes”.

By Note Verbale dated 8 May 2007, Belgium recalled that it had informed Senegal, in a
Note Verbale of 20 June 2006, “of its wish to constitute an arbitral tribunal to resolve th[e]
difference of opinion in the absence of finding a solution by means of negotiation as stipulated by
Article 30 of the Convention [against Torture]”. It noted that “it ha[d] received no response from
the Republic of Senegal [to its] proposal of arbitration” and reserved its rights on the basis of the
above-mentioned Article 30. It took note of Senegal’s new legislative provisions and enquired
whether those provisions would allow Mr. Habré to be tried in Senegal and, if so, within what time
frame. Finally, Belgium made Senegal an offer of judicial co-operation, which envisaged that, in
response to a letter rogatory from the competent Senegalese authorities, Belgium would transmit to
Senegal a copy of the Belgian investigation file against Mr. Habré. By Note Verbale of
5 October 2007, Senegal informed Belgium of its decision to organize the trial of Mr. Habré and
invited Belgium to a meeting of potential donors, with a view to financing that trial. Belgium
reiterated its offer of judicial co-operation by Notes Verbales of 2 December 2008, 23 June 2009,
14 October 2009, 23 February 2010, 28 June 2010, 5 September 2011 and 17 January 2012. By
Notes Verbales of 29 July 2009, 14 September 2009, 30 April 2010 and 15 June 2010, Senegal
welcomed the proposal of judicial co-operation, stated that it had appointed investigating judges
and expressed its willingness to accept the offer as soon as the forthcoming Donors’ Round Table
had taken place. The Belgian authorities received no letter rogatory to that end from the
Senegalese judicial authorities.
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The Court recalls that, in the claims included in its Application, Belgium requested the Court
to adjudge and declare that “the Republic of Senegal is obliged to bring criminal proceedings
against Mr. H. Habré for acts including crimes of torture and crimes against humanity which are
alleged against him as perpetrator, co-perpetrator or accomplice; failing the prosecution of
Mr. H. Habré, the Republic of Senegal is obliged to extradite him to the Kingdom of Belgium so
that he can answer for these crimes before the Belgian courts”. In its final submissions, Belgium
asked the Court to find that Senegal breached its obligations under Article 5, paragraph 2, of the
Convention against Torture, and that, by failing to take action in relation to Mr. Habré’s alleged
crimes, Senegal has breached and continues to breach its obligations under Article 6, paragraph 2,
and Article 7, paragraph 1, of that instrument and under certain other rules of international law.
The Court notes that, for its part, Senegal submits that there is no dispute between the Parties with
regard to the interpretation or application of the Convention against Torture or any other relevant
rule of international law and that, as a consequence, the Court lacks jurisdiction in the present case.
The Court observes, therefore, that the Parties have thus presented radically divergent views about

A. The existence of a dispute (paras. 44-55)

Having recalled the two bases of jurisdiction relied on by Belgium — namely Article 30,
paragraph 1, of the Convention against Torture and the declarations made by the Parties under
Article 36, paragraph 2, of the Statute of the Court —, the Court notes that Senegal contests the
existence of its jurisdiction on either basis, maintaining that the conditions set forth in the relevant
instruments have not been met and, in the first place, that there is no dispute between the Parties.

II. JURISDICTION OF THE COURT (paras. 42-63)

At its eighteenth session, held in January 2012, the Assembly of the Heads of State and
Government of the African Union observed that the Dakar Court of Appeal had not yet taken a
decision on Belgium’s fourth request for extradition. It noted that Rwanda was prepared to
organize Mr. Habré’s trial and “request[ed] the Commission [of the African Union] to continue
consultations with partner countries and institutions and the Republic of Senegal[,] and
subsequently with the Republic of Rwanda[,] with a view to ensuring the expeditious trial of
Hissène Habré and to consider the practical modalities as well as the legal and financial
implications of the trial”.

On 15 March 2011, 5 September 2011 and 17 January 2012, Belgium addressed to Senegal
three further requests for the extradition of Mr. Habré. The first two requests were declared
inadmissible; the third is still pending before the Senegalese courts.

On 12 January and 24 November 2011, the Rapporteur of the Committee against Torture on
follow-up to communications reminded Senegal, with respect to the Committee’s decision rendered
on 17 May 2006, of its obligation to submit the case of Mr. Habré to its competent authorities for
the purpose of prosecution, if it did not extradite him.

the existence of a dispute between them and, if any dispute exists, its subject-matter. Given that the
existence of a dispute is a condition of its jurisdiction under both bases of jurisdiction invoked by
Belgium, the Court begins by examining this issue.

Following the delivery of that judgment by the ECOWAS Court of Justice, in January 2011
the Assembly of African Union Heads of State and Government “request[ed] the Commission to
undertake consultations with the Government of Senegal in order to finalize the modalities for the
expeditious trial of Hissène Habré through a special tribunal with an international character
consistent with the ECOWAS Court of Justice Decision”. At its seventeenth session, held
in July 2011, the Assembly “confirm[ed] the mandate given to Senegal to try Hissène Habré on
behalf of Africa” and “urge[d] [the latter] to carry out its legal responsibility in accordance with the
United Nations Convention against Torture[,] the decision of the United Nations . . . Committee
against Torture[,] as well as the said mandate to put Hissène Habré on trial expeditiously or
extradite him to any other country willing to put him on trial”.

The Court observes that the Application of Belgium also includes a request that the Court
declare that Senegal breached an obligation under customary international law to “bring criminal

The Court next considers Belgium’s contention that Senegal breached two other treaty
obligations, which respectively require a State party to the Convention, when a person who has
allegedly committed an act of torture is found on its territory, to hold “a preliminary inquiry into
the facts” (Art. 6, para. 2) and, “if it does not extradite him”, to “submit the case to its competent
authorities for the purpose of prosecution” (Art. 7, para. 1). On this point, the Court notes that
Senegal maintains that there is no dispute with regard to the interpretation or application of these
provisions, not only because there is no dispute between the Parties concerning the existence and
scope of the obligations contained therein, but also because it has met those obligations. On the
basis of the Parties’ diplomatic exchanges, the Court considers that Belgium’s claims founded on
the interpretation and application of Articles 6, paragraph 2, and 7, paragraph 1, of the Convention
were positively opposed by Senegal; it concludes, therefore, that a dispute existed at the time of
the filing of the Application and notes that this dispute still exists.

The Court considers that any dispute that may have existed between the Parties with regard
to the interpretation or application of Article 5, paragraph 2, of the Convention had ended by the
time the Application was filed. It concludes, therefore, that it lacks jurisdiction to decide on
Belgium’s claim relating to the obligation deriving from that treaty provision. It states, however,
that this does not prevent the Court from considering the consequences that Senegal’s conduct in
relation to the measures required by this provision may have had on its compliance with certain
other obligations under the Convention, should the Court have jurisdiction in that regard.

The Court begins by examining Belgium’s first request that the Court should declare that
Senegal breached Article 5, paragraph 2, of the Convention against Torture, which requires a State
party to the Convention to “take such measures as may be necessary to establish its jurisdiction”
over acts of torture when the alleged offender is “present in any territory under its jurisdiction” and
that State does not extradite him to one of the States referred to in paragraph 1 of the same article.
The Court notes that, while Belgium contends that the fact that Senegal did not comply with its
obligation under Article 5, paragraph 2, “in a timely manner” produced negative consequences
concerning the implementation of some other obligations under the Convention, it acknowledges,
however, that Senegal has finally complied with its obligation through, on the one hand, its 2007
legislative reforms (which extend the jurisdiction of Senegalese courts over certain offences,
including torture, war crimes, crimes against humanity and the crime of genocide allegedly
committed by a foreign national outside Senegal’s territory, irrespective of the nationality of the
victim) and, on the other, its 2008 Constitutional amendment (which now precludes the principle of
non-retroactivity in criminal matters from preventing the prosecution of an individual for acts
which were crimes under international law at the time when they were committed).

Relying on its earlier jurisprudence, the Court recalls in this connection that, in order to
establish whether a dispute exists, “[i]t must be shown that the claim of one party is positively
opposed by the other” (South West Africa (Ethiopia v. South Africa; Liberia v. South Africa),
Preliminary Objections, Judgment, I.C.J. Reports 1962, p. 328), it being understood that “[w]hether
there exists an international dispute is a matter for objective determination” (Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950,
p. 74) and that “[t]he Court’s determination must turn on an examination of the facts. The matter is
one of substance, not of form.” (Application of the International Convention on the Elimination of
All Forms of Racial Discrimination (Georgia v. Russian Federation), Preliminary Objections,
Judgment of 1 April 2011, para. 30.) The Court also notes that the “dispute must in principle exist
at the time the Application is submitted to the Court” (ibid.).
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The Court notes that, while Belgium expressly stated that the numerous exchanges of
correspondence and various meetings which were held between the Parties between
11 January 2006 and 21 June 2006 fell within the framework of the negotiating process under
Article 30, paragraph 1, of the Convention against Torture, Senegal did not object to the
characterization by Belgium of the diplomatic exchanges as negotiations. In view of Senegal’s
position that, even though it did not agree on extradition and had difficulties in proceeding towards
prosecution, it was nevertheless complying with its obligations under the Convention, negotiations
did not make any progress towards resolving the dispute. Having noted that this divergence of the
Parties’ views persisted until the oral phase, the Court concludes that the condition set forth in
Article 30, paragraph 1, of the Convention that the dispute cannot be settled by negotiation has
been met.

The Court notes that, while it is the case that the Belgian international arrest warrant in
respect of Mr. Habré — transmitted to Senegal with a request for extradition on
22 September 2005 — referred to violations of international humanitarian law, torture, genocide,
crimes against humanity, war crimes, murder and other crimes, neither document stated or implied
that Senegal had an obligation under international law to exercise its jurisdiction over those crimes
if it did not extradite Mr. Habré. In terms of the Court’s jurisdiction, what matters is whether, on
the date when the Application was filed, a dispute existed between the Parties regarding the
obligation for Senegal, under customary international law, to take measures in respect of the abovementioned crimes attributed to Mr. Habré. In the light of the diplomatic exchanges between the
Parties, the Court considers that such a dispute did not exist on that date. The only obligations
referred to in the diplomatic correspondence between the Parties are those under the Convention
against Torture. The Court considers that, under those circumstances, there was no reason for
Senegal to address at all in its relations with Belgium the issue of the prosecution of alleged crimes
of Mr. Habré under customary international law. The Court states that the facts which constituted
those alleged crimes may have been closely connected to the alleged acts of torture. However, the
issue whether there exists an obligation for a State to prosecute crimes under customary
international law that were allegedly committed by a foreign national abroad is clearly distinct from
any question of compliance with that State’s obligations under the Convention against Torture and
raises quite different legal problems.

With regard to the first of these conditions, the Court asserts that it must begin by
ascertaining whether there was, “at the very least[,] a genuine attempt by one of the disputing
parties to engage in discussions with the other disputing party, with a view to resolving the dispute”
(Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment of
1 April 2011, para. 157). According to the Court’s jurisprudence, “the precondition of negotiation
is met only when there has been a failure of negotiations, or when negotiations have become futile
or deadlocked” (ibid., para. 159). The requirement that the dispute “cannot be settled through
negotiation” could not be understood as referring to a theoretical impossibility of reaching a
settlement. It means that, as the Court noted with regard to a similarly worded provision, “no

The Court next turns to the other conditions which should be met for it to have jurisdiction
under Article 30, paragraph 1, of the Convention against Torture, under the terms of which: “Any
dispute between two or more States Parties concerning the interpretation or application of this
Convention which cannot be settled through negotiation shall, at the request of one of them, be
submitted to arbitration. If within six months from the date of the request for arbitration the Parties
are unable to agree on the organization of the arbitration, any one of those Parties may refer the
dispute to the International Court of Justice by request in conformity with the Statute of the Court.”
These conditions are that the dispute cannot be settled through negotiation and that, after a request
for arbitration has been made by one of the parties, they have been unable to agree on the
organization of the arbitration within six months from that request.

B. Other conditions for jurisdiction (paras. 56-63)

The Court concludes that, at the time of the filing of the Application, the dispute between the
Parties did not relate to breaches of obligations under customary international law and that it thus
has no jurisdiction to decide on Belgium’s claims related thereto. It is, therefore, only with regard
to the dispute concerning the interpretation and application of Article 6, paragraph 2, and Article 7,
paragraph 1, of the Convention against Torture that the Court will have to determine whether there
exists a legal basis of jurisdiction.

reasonable probability exists that further negotiations would lead to a settlement” (South West
Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment,
I.C.J. Reports 1962, p. 345).

proceedings against Mr. H. Habré” for crimes against humanity allegedly committed by him;
Belgium later extended this request to cover war crimes and genocide, both in its Memorial and at
the hearings. On this point, Senegal also contends that no dispute has arisen between the Parties.

Having determined that the conditions set out in Article 30, paragraph 1, of the Convention
against Torture have been met, the Court concludes that it has jurisdiction to entertain the dispute
between the Parties concerning the interpretation and application of Article 6, paragraph 2, and

In respect of the second condition laid down in Article 30, paragraph 1, of the Convention
against Torture, namely that at least six months should pass after the request for arbitration before
the case is submitted to the Court, the Court considers that, in the present case, this requirement has
been complied with, since the Application was filed over two years after the request for arbitration
had been made.

The Court observes that Belgium reiterated this request for arbitration in its Note Verbale of
8 May 2007, to which Senegal failed to respond. Although Belgium did not make any detailed
proposal for determining the issues to be submitted to arbitration and the organization of the
arbitration proceedings, in the Court’s view, this does not mean that the condition that “the Parties
are unable to agree on the organization of the arbitration” has not been fulfilled, since a State may
defer proposals concerning these aspects to the time when a positive response is given in principle
to its request to settle the dispute by arbitration. The Court recalls that it has said, with regard to a
similar treaty provision, that “the lack of agreement between the parties as to the organization of an
arbitration cannot be presumed. The existence of such disagreement can follow only from a
proposal for arbitration by the applicant, to which the respondent has made no answer or which it
has expressed its intention not to accept.” (Armed Activities on the Territory of the Congo (New
Application: 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility,
Judgment, I.C.J. Reports 2006, p. 41, para. 92.) The Court concludes that the present case is one in
which the inability of the Parties to agree on the organization of the arbitration results from the
absence of any response on the part of the State to which the request for arbitration was addressed.

With regard to the submission to arbitration of the dispute on the interpretation of Article 7
of the Convention against Torture, a Note Verbale of the Belgian Ministry of Foreign Affairs of
4 May 2006 observed that “[a]n unresolved dispute regarding this interpretation would lead to
recourse to the arbitration procedure provided for in Article 30 of the Convention against Torture”.
In a Note Verbale of 9 May 2006 the Ambassador of Senegal in Brussels responded that: “As to
the possibility of Belgium having recourse to the arbitration procedure provided for in Article 30 of
the Convention against Torture, the Embassy can only take note of this, restating the commitment
of Senegal to the excellent relationship between the two countries in terms of cooperation and the
combating of impunity.” Having subsequently made a direct request to resort to arbitration in a
Note Verbale of 20 June 2006, Belgium remarked, in that Note, that “the attempted negotiation
with Senegal, which started in November 2005, ha[d] not succeeded” and that Belgium, “in
accordance with Article 30, paragraph 1, of the Torture Convention, consequently ask[ed] Senegal
to submit the dispute to arbitration under conditions to be agreed mutually”.
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The Court notes that Senegal contests Belgium’s allegations and considers that it has not
breached any provision of the Convention against Torture. The Respondent contends that the
Convention breaks down the aut dedere aut judicare obligation into a series of actions which a State

The Court recalls that, while in its Application instituting proceedings, Belgium requested it
to adjudge and declare that Senegal is obliged to bring criminal proceedings against Mr. Habré and,
failing that, to extradite him to Belgium, in its final submissions, it requested the Court to adjudge
and declare that Senegal breached and continues to breach its obligations under Article 6,
paragraph 2, and Article 7, paragraph 1, of that Convention by failing to bring criminal proceedings
against Mr. Habré, unless it extradites him. The Applicant also pointed out during the proceedings
that the obligations deriving from those two treaty provisions and Article 5 are closely linked with
each other in the context of achieving the object and purpose of the Convention, which is to make
more effective the struggle against torture. Hence, incorporating the appropriate legislation into
domestic law (Art. 5, para. 2) would allow the State in whose territory a suspect is present
immediately to make a preliminary inquiry into the facts (Art. 6, para. 2), a necessary step in order
to enable that State, with knowledge of the facts, to submit the case to its competent authorities for
the purpose of prosecution (Art. 7, para. 1).

IV. THE ALLEGED VIOLATIONS OF THE CONVENTION
AGAINST TORTURE (paras. 71-117)

The Court concludes that Belgium, as a State party to the Convention against Torture, has
standing to invoke the responsibility of Senegal for the alleged breaches of its obligations under
Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention in the present proceedings.
Therefore, the claims of Belgium based on these treaty provisions are admissible. In view of this
admissibility, the Court considers that there is no need for it to pronounce on whether Belgium also
has a special interest with respect to Senegal’s compliance with the relevant provisions of the
Convention in the case of Mr. Habré.

Relying on the object and purpose of the Convention, which is “to make more effective the
struggle against torture . . . throughout the world”, the Court finds that the States parties to the
Convention have a common interest to ensure, in view of their shared values, that acts of torture are
prevented and that, if they occur, their authors do not enjoy impunity, regardless of the nationality
of the offender or the victims, or of the place where the alleged offences occurred. The Court
considers that all the other States parties have a common interest in compliance with these
obligations by the State in whose territory the alleged offender is present, that common interest
implying that the obligations in question are owed by any State party to all the other States parties
to the Convention. It follows that all the States parties “have a legal interest” in the protection of
the rights involved (Barcelona Traction, Light and Power Company, Limited, Judgment,
I.C.J. Reports 1970, p. 32, para. 33) and that these obligations may be defined as “obligations erga
omnes partes” in the sense that each State party has an interest in compliance with them in any
given case.

The Court notes the divergence of views between the Parties concerning the standing of
Belgium, which based its claims not only on its status as a party to the Convention, but also on the
existence of a special interest that would distinguish Belgium from the other parties to the
Convention and give it a specific entitlement in the case of Mr. Habré.

Having recalled that, under the terms of Article 6, paragraph 2, of the Convention, the State
in whose territory a person alleged to have committed acts of torture is present “shall immediately
make a preliminary inquiry into the facts”, the Court notes that, while Belgium considers that the
obligation deriving from this provision is a procedural one — in the sense that the said State should
take effective measures to gather evidence, if necessary through mutual judicial assistance, by
addressing letters rogatory to countries likely to be able to assist it —, Senegal takes the view that it
is simply an obligation of result, because the inquiry is aimed at establishing the facts, and does not
necessarily lead to prosecution, since the prosecutor may, in the light of the results, consider that
there are no grounds for such proceedings. In any event, Senegal claims to have fulfilled the said
obligation.

A. The alleged breach of the obligation laid down in Article 6, paragraph 2,
of the Convention (paras. 79-88)

The Court observes that the obligation for the State to criminalize torture and to establish its
jurisdiction over it, which finds its equivalent in the provisions of many international conventions
for the combating of international crimes, has to be implemented by the State concerned as soon as
it is bound by the Convention. This obligation has in particular a preventive and deterrent
character, since by equipping themselves with the necessary legal tools to prosecute this type of
offence, the States parties ensure that their legal systems will operate to that effect and commit
themselves to co-ordinating their efforts to eliminate any risk of impunity. In this connection, the
Court considers that, by not adopting the necessary legislation until 2007, Senegal delayed the
submission of the case to its competent authorities for the purpose of prosecution, to the extent that,
on 4 July 2000 and 20 March 2001 respectively, the Dakar Court of Appeal and the Senegalese
Court of Cassation were led to conclude that the Senegalese courts lacked jurisdiction to entertain
proceedings against Mr. Habré, who had been indicted for crimes against humanity, acts of torture
and barbarity, in the absence of appropriate legislation allowing such proceedings within the
domestic legal order. The Court concludes that the delay in the adoption of the required legislation
necessarily affected Senegal’s implementation of the obligations imposed on it by Article 6,
paragraph 2, and Article 7, paragraph 1, of the Convention. The Court, bearing in mind the link
which exists between the different provisions of the Convention, then analyses the alleged breaches
of Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention.

The Court asserts that, although it has no jurisdiction over the alleged violation of Article 5,
paragraph 2, of the Convention mentioned earlier, it should be noted that the performance by the
State of its obligation to establish the universal jurisdiction of its courts over the crime of torture
(Art. 5, para. 2) is a necessary condition for enabling a preliminary inquiry (Art. 6, para. 2), and for
submitting the case to its competent authorities for the purpose of prosecution (Art. 7, para. 1). The
purpose of all these obligations is to enable proceedings to be brought against the suspect, in the
absence of his extradition, and to achieve the object and purpose of the Convention, which is to
make more effective the struggle against torture by avoiding impunity for the perpetrators of such
acts.

should take and that the measures it has taken hitherto show that it has complied with its
international commitments, which are, to a very large extent, left to the discretion of the State
concerned. Having asserted that it has resolved not to extradite Mr. Habré, but to organize his trial
and to try him, Senegal maintains that it adopted constitutional and legislative reforms in
2007-2008, in accordance with Article 5 of the Convention, to enable it to hold a fair and equitable
trial of the alleged perpetrator of the crimes in question reasonably quickly. It further states that the
measures it has taken to restrict the liberty of Mr. Habré, pursuant to Article 6 of the Convention,
as well as other measures taken in preparation for Mr. Habré’s trial, contemplated under the aegis
of the African Union, must be regarded as constituting the first steps towards fulfilling the
obligation to prosecute laid down in Article 7 of the Convention.

Article 7, paragraph 1, of that instrument. Having reached this conclusion, the Court does not find
it necessary to consider whether its jurisdiction also exists with regard to the same dispute on the
basis of the declarations made by the Parties under Article 36, paragraph 2, of its Statute.

III. ADMISSIBILITY OF BELGIUM’S CLAIMS (paras. 64-70)
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Having cited Article 7, paragraph 1, of the Convention, which provides: “[t]he State Party in
the territory under whose jurisdiction a person alleged to have committed any offence referred to in
Article 4 is found shall in the cases contemplated in Article 5, if it does not extradite him, submit
the case to its competent authorities for the purpose of prosecution”, the Court observes that the
obligation to submit the case to the competent authorities for the purpose of prosecution
(hereinafter the “obligation to prosecute”), which derives from this provision, was formulated in
such a way as to leave it to those authorities to decide whether or not to initiate proceedings, thus
respecting the independence of States parties’ judicial systems. The authorities thus remain
responsible for deciding on whether to initiate a prosecution, in the light of the evidence before
them and the relevant rules of criminal procedure. In the present case, the Court is of the view that
Belgium’s claim relating to the application of Article 7, paragraph 1, raises a certain number of
questions regarding the nature and meaning of the obligation contained therein and its temporal
scope, as well as its implementation in the present case.

B. The alleged breach of the obligation laid down in Article 7, paragraph 1,
of the Convention (paras. 89-117)

Since Senegal itself stated in 2010 before the ECOWAS Court of Justice that no proceedings
were pending or prosecution ongoing against Mr. Habré in Senegalese courts, the Court concludes
that Senegal has breached its obligation under Article 6, paragraph 2, of the Convention by not
immediately initiating a preliminary inquiry as soon as its competent authorities had reason to
suspect Mr. Habré, who was in their territory, of being responsible for acts of torture. The Court
considers that that point was reached, at the latest, when the first complaint was filed against
Mr. Habré in 2000.

The Court notes that, while the choice of means for conducting the inquiry remains in the
hands of the States parties, taking account of the case in question, Article 6, paragraph 2, of the
Convention requires that steps must be taken as soon as the suspect is identified in the territory of
the State, in order to conduct an investigation of that case. The establishment of the facts at issue,
which is an essential stage in that process, has been imperative in the present case at least since the
year 2000, when a complaint was filed in Senegal against Mr. Habré. Moreover, Senegal did not
open an inquiry into the facts in 2008, when a further complaint against Mr. Habré was filed in
Dakar after the legislative and constitutional amendments made in 2007 and 2008.

1. The nature and meaning of the obligation laid down in Article 7, paragraph 1 (paras. 92-95)

In the opinion of the Court, the preliminary inquiry provided for in Article 6, paragraph 2, is
intended, like any inquiry carried out by the competent authorities, to corroborate or not the
suspicions regarding the person in question. That inquiry is conducted by those authorities which
have the task of drawing up a case file and collecting facts and evidence; this may consist of
documents or witness statements relating to the events at issue and to the suspect’s possible
involvement in the matter concerned. The Court considers that the co-operation of the Chadian
authorities should have been sought in this instance, and that of any other State where complaints
have been filed in relation to the case, so as to enable Senegal to fulfil its obligation to make a
preliminary inquiry. The Court observes that Senegal has not included in the case file any material
demonstrating that the latter has carried out such an inquiry in respect of Mr. Habré. It considers
that it is not sufficient, as Senegal maintains, for a State party to the Convention to have adopted all
the legislative measures required for its implementation; it must also exercise its jurisdiction over
any act of torture which is at issue, starting by establishing the facts. The questioning at first
appearance which the investigating judge at the Tribunal régional hors classe in Dakar conducted in
order to establish Mr. Habré’s identity and to inform him of the acts of which he was accused
cannot be regarded as performance of the obligation laid down in Article 6, paragraph 2, as it did
not involve any inquiry into the charges against Mr. Habré.

The Court concludes that Senegal’s obligation to prosecute pursuant to Article 7,
paragraph 1, of the Convention does not apply to acts alleged to have been committed before the
Convention entered into force for it on 26 June 1987. It notes however that, since the complaints
against Mr. Habré include a number of serious offences allegedly committed after that date,
Senegal is under an obligation to submit the allegations concerning those acts to its competent
authorities for the purpose of prosecution. The Court further asserts that, although Senegal is not
required under the Convention to institute proceedings concerning acts that were committed before
26 June 1987, nothing in that instrument prevents it from doing so.

However, the Court states that, pursuant to the provisions of Article 28 of the Vienna
Convention on the Law of Treaties, which reflects customary law on the matter of treaty
interpretation, the obligation to prosecute the alleged perpetrators of acts of torture under the
Convention applies only to facts having occurred after its entry into force for the State concerned.
It thus notes that nothing in the Convention against Torture reveals an intention to require a State
party to criminalize, under Article 4, acts of torture that took place prior to its entry into force for
that State, or to establish its jurisdiction over such acts in accordance with Article 5. It follows that
the obligation to prosecute does not apply to such acts. This was confirmed by the United Nations
Committee against Torture in its decision of 23 November 1989 in the case of O.R., M.M. and
M.S. v. Argentina, in which it stated that “‘torture’ for purposes of the Convention can only mean
torture that occurs subsequent to the entry into force of the Convention”.

With respect to the question relating to the temporal application of Article 7, paragraph 1, of
the Convention, according to the time when the offences are alleged to have been committed and
the dates of entry into force of the Convention for Senegal (26 June 1987) and Belgium
(25 June 1999), the Court, having found that there is no clear divergence between the Parties’
views on the question, considers that the prohibition of torture is part of customary international
law and it has become a peremptory norm (jus cogens). That prohibition is grounded in a
widespread international practice and on the opinio juris of States, taking account of the fact that it
appears in numerous international instruments of universal application and has been introduced into
the domestic law of almost all States, and that acts of torture are regularly denounced within
national and international fora.

2. The temporal scope of the obligation laid down in Article 7, paragraph 1 (paras. 96-105)

The Court clarifies the nature and meaning of the obligation to prosecute by indicating that
Article 7, paragraph 1, requires the State in whose territory the suspect is present to submit the case
to its competent authorities for the purpose of prosecution, irrespective of the existence of a prior
request for the extradition of the suspect. That State is thus obliged to make a preliminary inquiry
(Article 6, paragraph 2) immediately from the time that the suspect is present in its territory, it
being understood that the obligation to submit the case to the competent authorities, under
Article 7, paragraph 1, may or may not result in the institution of proceedings, in the light of the
evidence before them, relating to the charges against the suspect. The Court states that if, however,
the State in whose territory the suspect is present has received a request for extradition in any of the
cases envisaged in the provisions of the Convention, it can relieve itself of its obligation to
prosecute by acceding to that request. The choice between extradition or submission for
prosecution, pursuant to the Convention, does not mean that the two alternatives are to be given the
same weight because, while extradition is an option offered to the State by the Convention,
prosecution, on the other hand, is an international obligation laid down by the Convention, the
violation of which is a wrongful act engaging the responsibility of the State.
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The Court notes that, for its part, Senegal has repeatedly affirmed, throughout the
proceedings, its intention to comply with its obligation under Article 7, paragraph 1, of the
Convention, by taking the necessary measures to institute proceedings against Mr. Habré. Senegal
contends that it only sought financial support in order to prepare the trial under favourable
conditions, given its unique nature, having regard to the number of victims, the distance that
witnesses would have to travel and the difficulty of gathering evidence and that, in referring the
matter to the African Union, it was never its intention to relieve itself of its obligations. In respect
of the judgment of the ECOWAS Court of Justice, Senegal observes that it is not a constraint of a
domestic nature, asserting that, while bearing in mind its duty to comply with its conventional
obligation, it is nonetheless subject to the authority of that court, which required it to make
fundamental changes to the process begun in 2006, designed to result in a trial at the national level,
and to mobilize effort in order to create an ad hoc tribunal of an international character, the
establishment of which would be more cumbersome.

The Court recalls the respective positions of the Parties regarding the implementation of the
obligation to prosecute. Belgium, while recognizing that the time frame for implementation of the
said obligation depends on the circumstances of each case, and in particular on the evidence
gathered, considers, in the first instance, that the State in whose territory the suspect is present
cannot indefinitely delay performing the obligation incumbent upon it to submit the matter to its
competent authorities for the purpose of prosecution, since procrastination on that State’s part
could violate both the rights of the victims and those of the accused. Belgium is also of the opinion
that the financial difficulties invoked by Senegal cannot justify the fact that the latter has done
nothing to conduct an inquiry and initiate proceedings. Finally, the Applicant alleges that
Senegal’s referral of the matter to the African Union in January 2006 does not exempt it from
performing its obligations under the Convention, particularly since, at its Seventh session
in July 2006, the Assembly of Heads of State and Government of the African Union mandated
Senegal “to prosecute and ensure that Hissène Habré is tried, on behalf of Africa, by a competent
Senegalese court with guarantees for fair trial”. Belgium further contends that Senegal cannot rely
on its domestic law, or the judgment of the ECOWAS Court of Justice of 18 November 2010, in
order to avoid its international responsibility.

3. Implementation of the obligation laid down in Article 7, paragraph 1 (paras. 106-117)

The Court emphasizes that, in failing to comply with its obligations under Article 6,
paragraph 2, and Article 7, paragraph 1, of the Convention, Senegal has engaged its international
responsibility. Consequently, Senegal is required to cease this continuing wrongful act, in
accordance with general international law on the responsibility of States for internationally
wrongful acts. Senegal must therefore take, without further delay, the necessary measures to
submit the case to its competent authorities for the purpose of prosecution, if it does not extradite
Mr. Habré.

The Court recalls that Senegal’s failure to adopt until 2007 the legislative measures
necessary to institute proceedings on the basis of universal jurisdiction delayed the implementation
of its other obligations under the Convention. The Court further recalls that Senegal was in breach
of its obligation under Article 6, paragraph 2, of the Convention to make a preliminary inquiry into
the crimes of torture alleged to have been committed by Mr. Habré, as well as of the obligation
under Article 7, paragraph 1, to submit the case to its competent authorities for the purpose of
prosecution. The purpose of these treaty provisions is to prevent alleged perpetrators of acts of
torture from going unpunished, by ensuring that they cannot find refuge in any State party. The
State in whose territory the suspect is present does indeed have the option of extraditing him to a
country which has made such a request, but on the condition that it is to a State which has
jurisdiction in some capacity, pursuant to Article 5 of the Convention, to prosecute and try him.

The Court recalls that, in its final submissions, Belgium requests the Court to adjudge and
declare, first, that Senegal breached its international obligations by failing to incorporate in due
time into its domestic law the provisions necessary to enable the Senegalese judicial authorities to
exercise the universal jurisdiction provided for in Article 5, paragraph 2, of the Convention against
Torture, and that it has breached and continues to breach its international obligations under
Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention by failing to bring criminal
proceedings against Mr. Habré for the crimes he is alleged to have committed, or, otherwise, to
extradite him to Belgium for the purposes of such criminal proceedings. Belgium also requests the
Court to adjudge and declare that Senegal is required to cease these internationally wrongful acts
by submitting without delay the “Hissène Habré case” to its competent authorities for the purpose
of prosecution, or, failing that, by extraditing Mr. Habré to Belgium without further ado.

V. REMEDIES (paras. 118-121)

The Court notes that, while Article 7, paragraph 1, of the Convention does not contain any
indication as to the time frame for performance of the obligation for which it provides, it is
necessarily implicit in the text that it must be implemented within a reasonable time, in a manner
compatible with the object and purpose of the Convention, which is why proceedings should be
undertaken without delay. In the present case, the Court concludes that the obligation provided for
in Article 7, paragraph 1, required Senegal to take all measures necessary for its implementation as
soon as possible, in particular once the first complaint had been filed against Mr. Habré in 2000.
Having failed to do so, Senegal has breached and remains in breach of its obligations under
Article 7, paragraph 1, of the Convention.

The Court considers that Senegal’s duty to comply with its obligations under the Convention
cannot be affected by the decision of the ECOWAS Court of Justice, that the financial difficulties
raised by Senegal cannot justify the fact that it failed to initiate proceedings against Mr. Habré and
that the referral of the matter to the African Union cannot justify Senegal’s delays in complying
with its obligations under the Convention. The Court observes that, under Article 27 of the Vienna
Convention on the Law of Treaties, which reflects customary law, Senegal cannot justify its breach
of the obligation provided for in Article 7, paragraph 1, of the Convention against Torture by
invoking provisions of its internal law, in particular by invoking the decisions as to lack of
jurisdiction rendered by its courts in 2000 and 2001, or the fact that it did not adopt the necessary
legislation pursuant to Article 5, paragraph 2, of that Convention until 2007.

With respect to the question concerning the effect of the date of entry into force of the
Convention, for Belgium, on the scope of Senegal’s obligation to prosecute, the Court observes a
notable divergence between the Parties’ views. While Belgium contends that Senegal was still
bound by the obligation to prosecute Mr. Habré after Belgium had itself become party to the
Convention, and that it was therefore entitled to invoke before the Court breaches of the
Convention occurring after 25 July 1999, Senegal disputes Belgium’s right to engage its
responsibility for acts alleged to have occurred prior to that date, given that the obligation provided
for in Article 7, paragraph 1, belongs, according to the Respondent, to “the category of divisible
erga omnes obligations” and that only the injured State could call for its breach to be sanctioned.
Senegal accordingly concludes that Belgium was not entitled to rely on the status of injured State in
respect of acts prior to 25 July 1999 and could not seek retroactive application of the Convention.

The Court considers that Belgium has been entitled, with effect from 25 July 1999, the date
when it became party to the Convention, to request the Court to rule on Senegal’s compliance with
its obligation under Article 7, paragraph 1 (the same conclusion also being valid in respect of
Art. 6, para. 2). In the present case, the Court notes that Belgium invokes Senegal’s responsibility
for the latter’s conduct starting in the year 2000, when a complaint was filed against Mr. Habré in
Senegal.
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Judge Abraham; Judge ad hoc Sur;

Judge Xue; Judge ad hoc Sur;

Judges Yusuf, Xue;

Finds that the Republic of Senegal, by failing to submit the case of Mr. Hissène Habré to its
competent authorities for the purpose of prosecution, has breached its obligation under Article 7,
paragraph 1, of the United Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 10 December 1984;

(5) By fourteen votes to two,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Greenwood, Donoghue, Gaja,
Sebutinde; Judges ad hoc Sur, Kirsch;

IN FAVOUR:

Finds that the Republic of Senegal, by failing to make immediately a preliminary inquiry
into the facts relating to the crimes allegedly committed by Mr. Hissène Habré, has breached its
obligation under Article 6, paragraph 2, of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment of 10 December 1984;

(4) By fourteen votes to two,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

Finds that the claims of the Kingdom of Belgium based on Article 6, paragraph 2, and
Article 7, paragraph 1, of the United Nations Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment of 10 December 1984 are admissible;

(3) By fourteen votes to two,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Keith,
Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Xue, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

Finds that it has no jurisdiction to entertain the claims of the Kingdom of Belgium relating to
alleged breaches, by the Republic of Senegal, of obligations under customary international law;

(2) By fourteen votes to two,

___________

Judge Owada appends a declaration to the Judgment of the Court; Judges Abraham,
Skotnikov, Cançado Trindade and Yusuf append separate opinions to the Judgment of the Court;
Judge Xue appends a dissenting opinion to the Judgment of the Court; Judge Donoghue appends a
declaration to the Judgment of the Court; Judge Sebutinde appends a separate opinion to the
Judgment of the Court; Judge ad hoc Sur appends a dissenting opinion to the Judgment of the
Court.

Finds that the Republic of Senegal must, without further delay, submit the case of
Mr. Hissène Habré to its competent authorities for the purpose of prosecution, if it does not
extradite him.

(6) Unanimously,

(1) Unanimously,

Judge Xue; Judge ad hoc Sur;

AGAINST:

Finds that it has jurisdiction to entertain the dispute between the Parties concerning the
interpretation and application of Article 6, paragraph 2, and Article 7, paragraph 1, of the United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 10 December 1984, which the Kingdom of Belgium submitted to the Court in its
Application filed in the Registry on 19 February 2009;

- 16 President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

THE COURT,

For these reasons,

VI. OPERATIVE CLAUSE (para. 122)

- 15 -

International Criminal Tribunal for the former Yugoslavia
Prosecutor v. Duško Tadić
Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction
Appeals Chamber, 2 October 1995
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Before anything more is said on the merits, consideration must be given to the preliminary question:
whether the Appeals Chamber is endowed with the jurisdiction to hear this appeal at all.

a) the jurisdiction of the Appeals Chamber to hear this appeal;
b) the jurisdiction of the International Tribunal to hear this case on the merits.

3. As can readily be seen from the operative part of the judgement, the Trial Chamber took a different
approach to the first ground of contestation, on which it refused to rule, from the route it followed with
respect to the last two grounds, which it dismissed. This distinction ought to be observed and will be
referred to below.
From the development of the proceedings, however, it now appears that the question of jurisdiction has
acquired, before this Chamber, a two-tier dimension:

Appellant now alleges error of law on the part of the Trial Chamber.

"THE TRIAL CHAMBER [. . . ]HEREBY DISMISSES the motion insofar as it relates to
primacy jurisdiction and subject-matter jurisdiction under Articles 2, 3 and 5 and otherwise
decides it to be incompetent insofar as it challenges the establishment of the International
Tribunal
HEREBY DENIES the relief sought by the Defence in its Motion on the Jurisdiction of the
Tribunal." (Decision on the Defence Motion on Jurisdiction in the Trial Chamber of the
International Tribunal, 10 August 1995 (Case No. IT-94-1-T), at 33 (hereinafter Decision at
Trial).)

The judgement under appeal denied the relief sought by Appellant; in its essential provisions, it reads as
follows:

a) illegal foundation of the International Tribunal;
b) wrongful primacy of the International Tribunal over national courts;
c) lack of jurisdiction ratione materiae.

2. Before the Trial Chamber, Appellant had launched a three-pronged attack:

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of Former Yugoslavia
since 1991 (hereinafter "International Tribunal") is seized of an appeal lodged by Appellant the Defence
against a judgement rendered by the Trial Chamber II on 10 August 1995. By that judgement,
Appellant's motion challenging the jurisdiction of the International Tribunal was denied.

A. The Judgement Under Appeal

I. INTRODUCTION

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

B. Jurisdiction Of The Appeals Chamber

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

As the Prosecutor of the International Tribunal has acknowledged at the hearing of 7 and 8 September
1995, the Statute is general in nature and the Security Council surely expected that it would be
supplemented, where advisable, by the rules which the Judges were mandated to adopt, especially for
"Trials and Appeals" (Art.15). The Judges did indeed adopt such rules: Part Seven of the Rules of
Procedure and Evidence (Rules of Procedure and Evidence, 107-08 (adopted on 11 February 1994
pursuant to Article 15 of the Statute of the International Tribunal, as amended (IT/32/Rev. 5))
(hereinafter Rules of Procedure)).

4. Article 25 of the Statute of the International Tribunal (Statute of the International Tribunal (originally
published as annex to the Report of the Secretary-General pursuant to paragraph 2 of Security Council
resolution 808 (1993) (U.N. Doc. S/25704) and adopted pursuant to Security Council resolution 827 (25
May 1993) (hereinafter Statute of the International Tribunal)) adopted by the United Nations Security
Council opens up the possibility of appellate proceedings within the International Tribunal. This
provision stands in conformity with the International Covenant on Civil and Political Rights which
insists upon a right of appeal (International Covenant on Civil and Political Rights, 19 December 1966,
art. 14, para. 5, G.A. Res. 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966)
(hereinafter ICCPR)).
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Rule 72 goes no further, in my submission, than providing a useful vehicle for achieving - really
it is a provision which achieves justice because but for it, one could go through, as Mr. Orie
mentioned in a different context, admittedly, yesterday, one could have the unfortunate position
of having months of trial, of the Tribunal hearing witnesses only to find out at the appeal stage
that, in fact, there should not have been a trial at all because of some lack of jurisdiction for
whatever reason.

"I would submit, firstly, that clearly within the four corners of the Statute the Judges must be free
to comment, to supplement, to make rules not inconsistent and, to the extent I mentioned
yesterday, it would also entitle the Judges to question the Statute and to assure themselves that
they can do justice in the international context operating under the Statute. There is no question
about that.

This is easily understandable and the Prosecutor put it clearly in his argument:

"The Trial Chamber shall dispose of preliminary motions in limine litis and without interlocutory
appeal, save in the case of dismissal of an objection based on lack of jurisdiction." (Rules of
Procedure, Rule 72 (B).)

5. However, Rule 73 had already provided for "Preliminary Motions by Accused", including five
headings. The first one is: "objections based on lack of jurisdiction." Rule 72 (B) then provides:
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6. This narrow interpretation of the concept of jurisdiction, which has been advocated by the Prosecutor
and one amicus curiae, falls foul of a modern vision of the administration of justice. Such a fundamental
matter as the jurisdiction of the International Tribunal should not be kept for decision at the end of a
potentially lengthy, emotional and expensive trial. All the grounds of contestation relied upon by
Appellant result, in final analysis, in an assessment of the legal capability of the International Tribunal to
try his case. What is this, if not in the end a question of jurisdiction? And what body is legally
authorized to pass on that issue, if not the Appeals Chamber of the International Tribunal? Indeed - this
is by no means conclusive, but interesting nevertheless: were not those questions to be dealt with in
limine litis, they could obviously be raised on an appeal on the merits. Would the higher interest of
justice be served by a decision in favour of the accused, after the latter had undergone what would then
have to be branded as an unwarranted trial. After all, in a court of law, common sense ought to be
honoured not only when facts are weighed, but equally when laws are surveyed and the proper rule is
selected. In the present case, the jurisdiction of this Chamber to hear and dispose of Appellant's
interlocutory appeal is indisputable.

In his Brief in appeal, at page 2, the Prosecutor has argued in support of a negative answer, based on the
distinction between the validity of the creation of the International Tribunal and its jurisdiction. The
second aspect alone would be appealable whilst the legality and primacy of the International Tribunal
could not be challenged in appeal. (Response to the Motion of the Defence on the Jurisdiction of the
Tribunal before the Trial Chamber of the International Tribunal, 7 July 1995 (Case No. IT-94-1-T), at 4
(hereinafter Prosecutor Trial Brief).)

The question has, however, been put whether the three grounds relied upon by Appellant really go to the
jurisdiction of the International Tribunal, in which case only, could they form the basis of an
interlocutory appeal. More specifically, can the legality of the foundation of the International Tribunal
and its primacy be used as the building bricks of such an appeal?

So, it is really a rule of convenience and, if I may say so, a sensible rule in the interests of justice,
in the interests of both sides and in the interests of the Tribunal as a whole." (Transcript of the
Hearing of the Interlocutory Appeal on Jurisdiction, 8 September 1995, at 4 (hereinafter Appeal
Transcript).)

[. . .]

So it is really a rule of fairness for both sides in a way, but particularly in favour of the accused in
order that somebody should not be put to the terrible inconvenience of having to sit through a
trial which should not take place. So, it is really like many of the rules that Your Honours and
your colleagues made with regard to rules of evidence and procedure. It is to an extent
supplementing the Statute, but that is what was intended when the Security Council gave to the
Judges the power to make rules. They did it knowing that there were spaces in the Statute that
would need to be filled by having rules of procedure and evidence.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

C. Grounds Of Appeal

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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There is a petitio principii underlying this affirmation and it fails to explain the criteria by which it the
Trial Chamber disqualifies the plea of invalidity of the establishment of the International Tribunal as a
plea to jurisdiction. What is more important, that proposition implies a narrow concept of jurisdiction
reduced to pleas based on the limits of its scope in time and space and as to persons and subject-matter
(ratione temporis, loci, personae and materiae). But jurisdiction is not merely an ambit or sphere (better
described in this case as "competence"); it is basically - as is visible from the Latin origin of the word
itself, jurisdictio - a legal power, hence necessarily a legitimate power, "to state the law" (dire le droit)
within this ambit, in an authoritative and final manner.

"There are clearly enough matters of jurisdiction which are open to determination by the
International Tribunal, questions of time, place and nature of an offence charged. These are
properly described as jurisdictional, whereas the validity of the creation of the International
Tribunal is not truly a matter of jurisdiction but rather the lawfulness of its creation
[. . .]" (Decision at Trial, at para. 4.)

10. In discussing the Defence plea to the jurisdiction of the International Tribunal on grounds of
invalidity of its establishment by the Security Council, the Trial Chamber declared:

A. Meaning Of Jurisdiction

9. The first ground of appeal attacks the validity of the establishment of the International Tribunal.

II. UNLAWFUL ESTABLISHMENT OF THE INTERNATIONAL TRIBUNAL

The Appeals Chamber proposes to examine each of the grounds of appeal in the order in which they are
raised by Appellant.

a) unlawful establishment of the International Tribunal;
b) unjustified primacy of the International Tribunal over competent domestic courts;
c) lack of subject-matter jurisdiction.

8. Appellant has submitted two successive Briefs in appeal. The second Brief was late but, in the
absence of any objection by the Prosecutor, the Appeals Chamber granted the extension of time
requested by Appellant under Rule 116.
The second Brief tends essentially to bolster the arguments developed by Appellant in his original Brief.
They are offered under the following headings:

7. The Appeals Chamber has accordingly heard the parties on all points raised in the written pleadings. It
has also read the amicus curiae briefs submitted by Juristes sans Frontières and the Government of the
United States of America, to whom it expresses its gratitude.
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(1) the International Tribunal lacks authority to review its establishment by the Security Council
(Prosecutor Trial Brief, at 10-12); and that in any case
(2) the question whether the Security Council in establishing the International Tribunal complied
with the United Nations Charter raises "political questions" which are "non-justiciable" (id. at 1214).

13. Before the Trial Chamber, the Prosecutor maintained that:

B. Admissibility Of Plea Based On The Invalidity Of
The Establishment Of The International Tribunal

12. In sum, if the International Tribunal were not validly constituted, it would lack the legitimate power
to decide in time or space or over any person or subject-matter. The plea based on the invalidity of
constitution of the International Tribunal goes to the very essence of jurisdiction as a power to exercise
the judicial function within any ambit. It is more radical than, in the sense that it goes beyond and
subsumes, all the other pleas concerning the scope of jurisdiction. This issue is a preliminary to and
conditions all other aspects of jurisdiction.

11. A narrow concept of jurisdiction may, perhaps, be warranted in a national context but not in
international law. International law, because it lacks a centralized structure, does not provide for an
integrated judicial system operating an orderly division of labour among a number of tribunals, where
certain aspects or components of jurisdiction as a power could be centralized or vested in one of them
but not the others. In international law, every tribunal is a self-contained system (unless otherwise
provided). This is incompatible with a narrow concept of jurisdiction, which presupposes a certain
division of labour. Of course, the constitutive instrument of an international tribunal can limit some of
its jurisdictional powers, but only to the extent to which such limitation does not jeopardize its "judicial
character", as shall be discussed later on. Such limitations cannot, however, be presumed and, in any
case, they cannot be deduced from the concept of jurisdiction itself.

"[Jurisdiction] is the power of a court to decide a matter in controversy and presupposes the
existence of a duly constituted court with control over the subject matter and the parties." Black's
Law Dictionary, 712 (6th ed. 1990) (citing Pinner v. Pinner, 33 N.C. App. 204, 234 S.E.2d 633).)

The same concept is found even in current dictionary definitions:

"jurisdiction' is a dignity which a man hath by a power to do justice in causes of complaint made
before him." (Stroud's Judicial Dictionary, 1379 (5th ed. 1986).)

This is the meaning which it carries in all legal systems. Thus, historically, in common law, the Termes
de la ley provide the following definition:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

Both the first and the last sentences of this quotation need qualification. The first sentence assumes a
subjective stance, considering that jurisdiction can be determined exclusively by reference to or
inference from the intention of the Security Council, thus totally ignoring any residual powers which
may derive from the requirements of the "judicial function" itself. That is also the qualification that
needs to be added to the last sentence.

"[I]t is one thing for the Security Council to have taken every care to ensure that a structure
appropriate to the conduct of fair trials has been created; it is an entirely different thing in any
way to infer from that careful structuring that it was intended that the International Tribunal be
empowered to question the legality of the law which established it. The competence of the
International Tribunal is precise and narrowly defined; as described in Article 1 of its Statute, it is
to prosecute persons responsible for serious violations of international humanitarian law, subject
to spatial and temporal limits, and to do so in accordance with the Statute. That is the full extent
of the competence of the International Tribunal." (Decision at Trial, at para. 8.)

14. In its decision, the Trial Chamber declares:

1. Does The International Tribunal Have Jurisdiction?

The Trial Chamber approved this line of argument.
This position comprises two arguments: one relating to the power of the International Tribunal to
consider such a plea; and another relating to the classification of the subject-matter of the plea as a
"political question" and, as such, "non-justiciable", i.e.", regardless of whether or not it falls within its
jurisdiction.
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16. In treating a similar case in its advisory opinion on the Effect of Awards of the United Nations
Administrative Tribunal, the International Court of Justice declared:

15. To assume that the jurisdiction of the International Tribunal is absolutely limited to what the
Security Council "intended" to entrust it with, is to envisage the International Tribunal exclusively as a
"subsidiary organ" of the Security Council (see United Nations Charter, Arts. 7(2) & 29), a "creation"
totally fashioned to the smallest detail by its "creator" and remaining totally in its power and at its
mercy. But the Security Council not only decided to establish a subsidiary organ (the only legal means
available to it for setting up such a body), it also clearly intended to establish a special kind of
"subsidiary organ": a tribunal.

Indeed, the jurisdiction of the International Tribunal, which is defined in the middle sentence and
described in the last sentence as "the full extent of the competence of the International Tribunal", is not,
in fact, so. It is what is termed in international law "original" or "primary" and sometimes "substantive"
jurisdiction. But it does not include the "incidental" or "inherent" jurisdiction which derives
automatically from the exercise of the judicial function.
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This is not merely a power in the hands of the tribunal. In international law, where there is no integrated
judicial system and where every judicial or arbitral organ needs a specific constitutive instrument
defining its jurisdiction, "the first obligation of the Court - as of any other judicial body - is to ascertain
its own competence." (Judge Cordova, dissenting opinion, advisory opinion on Judgements of the

"[T]his principle, which is accepted by the general international law in the matter of arbitration,
assumes particular force when the international tribunal is no longer an arbitral tribunal [. . .] but
is an institution which has been pre-established by an international instrument defining its
jurisdiction and regulating its operation." (Nottebohm Case (Liech. v. Guat.), 1953 I.C.J. Reports
7, 119 (21 March).)

18. This power, known as the principle of "Kompetenz-Kompetenz" in German or "la compétence de la
compétence" in French, is part, and indeed a major part, of the incidental or inherent jurisdiction of any
judicial or arbitral tribunal, consisting of its "jurisdiction to determine its own jurisdiction." It is a
necessary component in the exercise of the judicial function and does not need to be expressly provided
for in the constitutive documents of those tribunals, although this is often done (see, e.g., Statute of the
International Court of Justice, Art. 36, para. 6). But in the words of the International Court of Justice:

"In the event of a dispute as to whether the Tribunal has competence, the matter shall be settled
by the decision of the Tribunal." (Id. at 51-2, quoting Statute of the United Nations
Administrative Tribunal, art. 2, para. 3.)

17. Earlier, the Court had derived the judicial nature of the United Nations Administrative Tribunal
("UNAT") from the use of certain terms and language in the Statute and its possession of certain
attributes. Prominent among these attributes of the judicial function figures the power provided for in
Article 2, paragraph 3, of the Statute of UNAT:

The question cannot be determined on the basis of the description of the relationship between the
General Assembly and the Tribunal, that is, by considering whether the Tribunal is to be regarded
as a subsidiary, a subordinate, or a secondary organ, or on the basis of the fact that it was
established by the General Assembly. It depends on the intention of the General Assembly in
establishing the Tribunal and on the nature of the functions conferred upon it by its Statute. An
examination of the language of the Statute of the Administrative Tribunal has shown that the
General Assembly intended to establish a judicial body." (Effect of Awards of Compensation
Made by the United Nations Administrative Tribunal, 1954 I.C.J. Reports 47, at 60-1 (Advisory
Opinion of 13 July) (hereinafter Effect of Awards).)

[. . . ]

"[T]he view has been put forward that the Administrative Tribunal is a subsidiary, subordinate, or
secondary organ; and that, accordingly, the Tribunal's judgements cannot bind the General
Assembly which established it.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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All these dicta, however, address the hypothesis of the Court exercising such judicial review as a matter

"Undoubtedly, the Court does not possess powers of judicial review or appeal in respect of
decisions taken by the United Nations organs concerned." (Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South-West Africa) Notwithstanding Security
Council Resolution 276 (1970), 1971 I.C.J. Reports 16, at para. 89 (Advisory Opinion of 21
June) (hereafter the Namibia Advisory Opinion).)

21. The Trial Chamber has sought support for its position in some dicta of the International Court of
Justice or its individual Judges, (see Decision at Trial, at paras. 10 - 13), to the effect that:

But this is beside the point. The question before the Appeals Chamber is whether the International
Tribunal, in exercising this "incidental" jurisdiction, can examine the legality of its establishment by the
Security Council, solely for the purpose of ascertaining its own "primary" jurisdiction over the case
before it.

There is no question, of course, of the International Tribunal acting as a constitutional tribunal,
reviewing the acts of the other organs of the United Nations, particularly those of the Security Council,
its own "creator." It was not established for that purpose, as is clear from the definition of the ambit of
its "primary" or "substantive" jurisdiction in Articles 1 to 5 of its Statute.

"[T]his International Tribunal is not a constitutional court set up to scrutinise the actions of
organs of the United Nations. It is, on the contrary, a criminal tribunal with clearly defined
powers, involving a quite specific and limited criminal jurisdiction. If it is to confine its
adjudications to those specific limits, it will have no authority to investigate the legality of its
creation by the Security Council." (Decision at Trial, at para. 5; see also paras. 7, 8, 9, 17, 24,
passim.)

20. It has been argued by the Prosecutor, and held by the Trial Chamber that:

19. It is true that this power can be limited by an express provision in the arbitration agreement or in the
constitutive instruments of standing tribunals, though the latter possibility is controversial, particularly
where the limitation risks undermining the judicial character or the independence of the Tribunal. But it
is absolutely clear that such a limitation, to the extent to which it is admissible, cannot be inferred
without an express provision allowing the waiver or the shrinking of such a well-entrenched principle of
general international law.
As no such limitative text appears in the Statute of the International Tribunal, the International Tribunal
can and indeed has to exercise its "compétence de la compétence" and examine the jurisdictional plea of
the Defence, in order to ascertain its jurisdiction to hear the case on the merits.

Administrative Tribunal of the I.L.O. upon complaints made against the U.N.E.S.C.O., 1956 I.C.J.
Reports, 77, 163 (Advisory Opinion of 23 October)(Cordova, J., dissenting).)
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The Court has consistently rejected this argument as a bar to examining a case. It considered it
unfounded in law. As long as the case before it or the request for an advisory opinion turns on a legal
question capable of a legal answer, the Court considers that it is duty-bound to take jurisdiction over it,

24. The doctrines of "political questions" and "non-justiciable disputes" are remnants of the reservations
of "sovereignty", "national honour", etc. in very old arbitration treaties. They have receded from the
horizon of contemporary international law, except for the occasional invocation of the "political
question" argument before the International Court of Justice in advisory proceedings and, very rarely, in
contentious proceedings as well.

23. The Trial Chamber accepted this argument and classification. (See Decision at Trial, at para. 24.)

2. Is The Question At Issue Political And As Such Non-Justiciable?

22. In conclusion, the Appeals Chamber finds that the International Tribunal has jurisdiction to examine
the plea against its jurisdiction based on the invalidity of its establishment by the Security Council.

Obviously, the wider the discretion of the Security Council under the Charter of the United Nations, the
narrower the scope for the International Tribunal to review its actions, even as a matter of incidental
jurisdiction. Nevertheless, this does not mean that the power disappears altogether, particularly in cases
where there might be a manifest contradiction with the Principles and Purposes of the Charter.

"[T]he legal power of the General Assembly to establish a tribunal competent to render
judgements binding on the United Nations has been challenged. Accordingly, it is necessary to
consider whether the General Assembly has been given this power by the Charter." (Effect of
Awards, at 56.)

The same sort of examination was undertaken by the International Court of Justice, inter alia, in its
advisory opinion on the Effect of Awards Case:

"[T]he question of the validity or conformity with the Charter of General Assembly resolution
2145 (XXI) or of related Security Council resolutions does not form the subject of the request for
advisory opinion. However, in the exercise of its judicial function and since objections have been
advanced the Court, in the course of its reasoning, will consider these objections before
determining any legal consequences arising from those resolutions." (Id. at para. 89.)

of "primary" jurisdiction. They do not address at all the hypothesis of examination of the legality of the
decisions of other organs as a matter of "incidental" jurisdiction, in order to ascertain and be able to
exercise its "primary" jurisdiction over the matter before it. Indeed, in the Namibia Advisory Opinion,
immediately after the dictum reproduced above and quoted by the Trial Chamber (concerning its
"primary" jurisdiction), the International Court of Justice proceeded to exercise the very same
"incidental" jurisdiction discussed here:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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26. Many arguments have been put forward by Appellant in support of the contention that the
establishment of the International Tribunal is invalid under the Charter of the United Nations or that it
was not duly established by law. Many of these arguments were presented orally and in written
submissions before the Trial Chamber. Appellant has asked this Chamber to incorporate into the
argument before the Appeals Chamber all the points made at trial. (See Appeal Transcript, 7 September
1995, at 7.) Apart from the issues specifically dealt with below, the Appeals Chamber is content to allow
the treatment of these issues by the Trial Chamber to stand.

C. The Issue Of Constitutionality

25. The Appeals Chamber does not consider that the International Tribunal is barred from examination
of the Defence jurisdictional plea by the so-called "political" or "non-justiciable" nature of the issue it
raises.

This dictum applies almost literally to the present case.

"[I]t has been argued that the question put to the Court is intertwined with political questions, and
that for this reason the Court should refuse to give an opinion. It is true that most interpretations
of the Charter of the United Nations will have political significance, great or small. In the nature
of things it could not be otherwise. The Court, however, cannot attribute a political character to a
request which invites it to undertake an essentially judicial task, namely, the interpretation of a
treaty provision." (Certain Expenses of the United Nations, 1962 I.C.J. Reports 151, at 155
(Advisory Opinion of 20 July).)

regardless of the political background or the other political facets of the issue. On this question, the
International Court of Justice declared in its advisory opinion on Certain Expenses of the United
Nations:
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"It is said that, to be duly established by law, the International Tribunal should have been created
either by treaty, the consensual act of nations, or by amendment of the Charter of the United
Nations, not by resolution of the Security Council. Called in aid of this general proposition are a
number of considerations: that before the creation of the International Tribunal in 1993 it was
never envisaged that such an ad hoc criminal tribunal might be set up; that the General Assembly,
whose participation would at least have guaranteed full representation of the international
community, was not involved in its creation; that it was never intended by the Charter that the
Security Council should, under Chapter VII, establish a judicial body, let alone a criminal
tribunal; that the Security Council had been inconsistent in creating this Tribunal while not taking
a similar step in the case of other areas of conflict in which violations of international
humanitarian law may have occurred; that the establishment of the International Tribunal had
neither promoted, nor was capable of promoting, international peace, as the current situation in

27. The Trial Chamber summarized the claims of the Appellant as follows:
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It is clear from this text that the Security Council plays a pivotal role and exercises a very wide
discretion under this Article. But this does not mean that its powers are unlimited. The Security Council
is an organ of an international organization, established by a treaty which serves as a constitutional
framework for that organization. The Security Council is thus subjected to certain constitutional
limitations, however broad its powers under the constitution may be. Those powers cannot, in any case,
go beyond the limits of the jurisdiction of the Organization at large, not to mention other specific
limitations or those which may derive from the internal division of power within the Organization. In
any case, neither the text nor the spirit of the Charter conceives of the Security Council as legibus
solutus (unbound by law).

"The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security." (United Nations Charter, 26 June 1945, Art. 39.)

28. Article 39 opens Chapter VII of the Charter of the United Nations and determines the conditions of
application of this Chapter. It provides:

1. The Power Of The Security Council To Invoke Chapter VII

1. was there really a threat to the peace justifying the invocation of Chapter VII as a legal basis
for the establishment of the International Tribunal?
2. assuming such a threat existed, was the Security Council authorized, with a view to restoring
or maintaining peace, to take any measures at its own discretion, or was it bound to choose
among those expressly provided for in Articles 41 and 42 (and possibly Article 40 as well)?
3. in the latter case, how can the establishment of an international criminal tribunal be justified,
as it does not figure among the ones mentioned in those Articles, and is of a different nature?

These arguments raise a series of constitutional issues which all turn on the limits of the power of the
Security Council under Chapter VII of the Charter of the United Nations and determining what action or
measures can be taken under this Chapter, particularly the establishment of an international criminal
tribunal. Put in the interrogative, they can be formulated as follows:

the former Yugoslavia demonstrates; that the Security Council could not, in any event, create
criminal liability on the part of individuals and that this is what its creation of the International
Tribunal did; that there existed and exists no such international emergency as would justify the
action of the Security Council; that no political organ such as the Security Council is capable of
establishing an independent and impartial tribunal; that there is an inherent defect in the creation,
after the event, of ad hoc tribunals to try particular types of offences and, finally, that to give the
International Tribunal primacy over national courts is, in any event and in itself, inherently
wrong." (Decision at Trial, at para. 2.)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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The Security Council plays the central role in the application of both parts of the Article. It is the
Security Council that makes the determination that there exists one of the situations justifying the use
of the "exceptional powers" of Chapter VII. And it is also the Security Council that chooses the reaction
to such a situation: it either makes recommendations (i.e., opts not to use the exceptional powers but to
continue to operate under Chapter VI) or decides to use the exceptional powers by ordering measures to
be taken in accordance with Articles 41 and 42 with a view to maintaining or restoring international
peace and security.
The situations justifying resort to the powers provided for in Chapter VII are a "threat to the peace", a
"breach of the peace" or an "act of aggression." While the "act of aggression" is more amenable to a
legal determination, the "threat to the peace" is more of a political concept. But the determination that
there exists such a threat is not a totally unfettered discretion, as it has to remain, at the very least, within
the limits of the Purposes and Principles of the Charter.

29. What is the extent of the powers of the Security Council under Article 39 and the limits thereon, if
any?

The Charter thus speaks the language of specific powers, not of absolute fiat.

"In discharging these duties the Security Council shall act in accordance with the Purposes and
Principles of the United Nations. The specific powers granted to the Security Council for the
discharge of these duties are laid down in Chapters VI, VII, VIII, and XII." (Id., Art. 24(2).)

In particular, Article 24, after declaring, in paragraph 1, that the Members of the United Nations "confer
on the Security Council primary responsibility for the maintenance of international peace and security",
imposes on it, in paragraph 3, the obligation to report annually (or more frequently) to the General
Assembly, and provides, more importantly, in paragraph 2, that:
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But even if it were considered merely as an "internal armed conflict", it would still constitute a "threat to
the peace" according to the settled practice of the Security Council and the common understanding of
the United Nations membership in general. Indeed, the practice of the Security Council is rich with cases
of civil war or internal strife which it classified as a "threat to the peace" and dealt with under Chapter
VII, with the encouragement or even at the behest of the General Assembly, such as the Congo crisis at

The first is that an armed conflict (or a series of armed conflicts) has been taking place in the territory of
the former Yugoslavia since long before the decision of the Security Council to establish this
International Tribunal. If it is considered an international armed conflict, there is no doubt that it falls
within the literal sense of the words "breach of the peace" (between the parties or, at the very least,
would be a as a "threat to the peace" of others).

30. It is not necessary for the purposes of the present decision to examine any further the question of the
limits of the discretion of the Security Council in determining the existence of a "threat to the peace", for
two reasons.
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3. The Establishment Of The International Tribunal As A Measure Under Chapter VII

These powers are coercive vis-à-vis the culprit State or entity. But they are also mandatory vis-à-vis the
other Member States, who are under an obligation to cooperate with the Organization (Article 2,
paragraph 5, Articles 25, 48) and with one another (Articles 49), in the implementation of the action or
measures decided by the Security Council.

A question arises in this respect as to whether the choice of the Security Council is limited to the
measures provided for in Articles 41 and 42 of the Charter (as the language of Article 39 suggests), or
whether it has even larger discretion in the form of general powers to maintain and restore international
peace and security under Chapter VII at large. In the latter case, one of course does not have to locate
every measure decided by the Security Council under Chapter VII within the confines of Articles 41 and
42, or possibly Article 40. In any case, under both interpretations, the Security Council has a broad
discretion in deciding on the course of action and evaluating the appropriateness of the measures to be
taken. The language of Article 39 is quite clear as to the channelling of the very broad and exceptional
powers of the Security Council under Chapter VII through Articles 41 and 42. These two Articles leave
to the Security Council such a wide choice as not to warrant searching, on functional or other grounds,
for even wider and more general powers than those already expressly provided for in the Charter.

31. Once the Security Council determines that a particular situation poses a threat to the peace or that
there exists a breach of the peace or an act of aggression, it enjoys a wide margin of discretion in
choosing the course of action: as noted above (see para. 29) it can either continue, in spite of its
determination, to act via recommendations, i.e., as if it were still within Chapter VI ("Pacific Settlement
of Disputes") or it can exercise its exceptional powers under Chapter VII. In the words of Article 39, it
would then "decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or
restore international peace and security." (United Nations Charter, art. 39.)

2. The Range of Measures Envisaged Under Chapter VII

The second reason, which is more particular to the case at hand, is that Appellant has amended his
position from that contained in the Brief submitted to the Trial Chamber. Appellant no longer contests
the Security Council's power to determine whether the situation in the former Yugoslavia constituted a
threat to the peace, nor the determination itself. He further acknowledges that the Security Council "has
the power to address to such threats [. . .] by appropriate measures." [Defence] Brief to Support the
Notice of (Interlocutory) Appeal, 25 August 1995 (Case No. IT-94-1-AR72), at para. 5.4 (hereinafter
Defence Appeal Brief).) But he continues to contest the legality and appropriateness of the measures
chosen by the Security Council to that end.

the beginning of the 1960s and, more recently, Liberia and Somalia. It can thus be said that there is a
common understanding, manifested by the "subsequent practice" of the membership of the United
Nations at large, that the "threat to the peace" of Article 39 may include, as one of its species, internal
armed conflicts.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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Obviously, the establishment of the International Tribunal is not a measure under Article 42, as these are
measures of a military nature, implying the use of armed force. Nor can it be considered a "provisional
measure" under Article 40. These measures, as their denomination indicates, are intended to act as a
"holding operation", producing a "stand-still" or a "cooling-off" effect, "without prejudice to the rights,
claims or position of the parties concerned." (United Nations Charter, art. 40.) They are akin to
emergency police action rather than to the activity of a judicial organ dispensing justice according to
law. Moreover, not being enforcement action, according to the language of Article 40 itself ("before
making the recommendations or deciding upon the measures provided for in Article 39"), such

33. The establishment of an international criminal tribunal is not expressly mentioned among the
enforcement measures provided for in Chapter VII, and more particularly in Articles 41 and 42.

(a) What Article of Chapter VII Serves As A Basis For The Establishment Of A Tribunal?

c) that the establishment of the International Tribunal has neither promoted, nor was capable of
promoting, international peace, as demonstrated by the current situation in the former Yugoslavia.

b) that the Security Council is constitutionally or inherently incapable of creating a judicial
organ, as it is conceived in the Charter as an executive organ, hence not possessed of judicial
powers which can be exercised through a subsidiary organ;

a) that the establishment of such a tribunal was never contemplated by the framers of the Charter
as one of the measures to be taken under Chapter VII; as witnessed by the fact that it figures
nowhere in the provisions of that Chapter, and more particularly in Articles 41 and 42 which
detail these measures;

Appellant has attacked the legality of this decision at different stages before the Trial Chamber as well
as before this Chamber on at least three grounds:

In its resolution 827, the Security Council considers that "in the particular circumstances of the former
Yugoslavia", the establishment of the International Tribunal "would contribute to the restoration and
maintenance of peace" and indicates that, in establishing it, the Security Council was acting under
Chapter VII (S.C. Res. 827, U.N. Doc. S/RES/827 (1993)). However, it did not specify a particular
Article as a basis for this action.

32. As with the determination of the existence of a threat to the peace, a breach of the peace or an act of
aggression, the Security Council has a very wide margin of discretion under Article 39 to choose the
appropriate course of action and to evaluate the suitability of the measures chosen, as well as their
potential contribution to the restoration or maintenance of peace. But here again, this discretion is not
unfettered; moreover, it is limited to the measures provided for in Articles 41 and 42. Indeed, in the case
at hand, this last point serves as a basis for the Appellant's contention of invalidity of the establishment
of the International Tribunal.
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Moreover, even a simple literal analysis of the Article shows that the first phrase of the first sentence
carries a very general prescription which can accommodate both institutional and Member State action.
The second phrase can be read as referring particularly to one species of this very large category of
measures referred to in the first phrase, but not necessarily the only one, namely, measures undertaken
directly by States. It is also clear that the second sentence, starting with "These [measures]" not "Those

That the examples do not suggest judicial measures goes some way towards the other argument that the
Article does not contemplate institutional measures implemented directly by the United Nations through
one of its organs but, as the given examples suggest, only action by Member States, such as economic
sanctions (though possibly coordinated through an organ of the Organization). However, as mentioned
above, nothing in the Article suggests the limitation of the measures to those implemented by States.
The Article only prescribes what these measures cannot be. Beyond that it does not say or suggest what
they have to be.

It is evident that the measures set out in Article 41 are merely illustrative examples which obviously do
not exclude other measures. All the Article requires is that they do not involve "the use of force." It is a
negative definition.

The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to its decisions, and it may call upon the Members of the United Nations
to apply such measures. These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations." (United Nations Charter, art. 41.)

35. The first argument does not stand by its own language. Article 41 reads as follows:"

It has also been argued that the measures contemplated under Article 41 are all measures to be
undertaken by Member States, which is not the case with the establishment of the International Tribunal.

...[I]t is clear that the establishment of a war crimes tribunal was not intended. The examples
mentioned in this article focus upon economic and political measures and do not in any way
suggest judicial measures." (Brief to Support the Motion [of the Defence] on the Jurisdiction of
the Tribunal before the Trial Chamber of the International Tribunal, 23 June 1995 (Case No. IT94-1-T), at para. 3.2.1 (hereinafter Defence Trial Brief).)

34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of "measures
not involving the use of force." Appellant, however, has argued before both the Trial Chamber and this
Appeals Chamber, that:"

provisional measures are subject to the Charter limitation of Article 2, paragraph 7, and the question of
their mandatory or recommendatory character is subject to great controversy; all of which renders
inappropriate the classification of the International Tribunal under these measures.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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Plainly, the Security Council is not a judicial organ and is not provided with judicial powers (though it
may incidentally perform certain quasi-judicial activities such as effecting determinations or findings).
The principal function of the Security Council is the maintenance of international peace and security, in
the discharge of which the Security Council exercises both decision-making and executive powers.

37. The argument that the Security Council, not being endowed with judicial powers, cannot establish a
subsidiary organ possessed of such powers is untenable: it results from a fundamental misunderstanding
of the constitutional set-up of the Charter.

(b) Can The Security Council Establish A Subsidiary Organ With Judicial Powers?

In sum, the establishment of the International Tribunal falls squarely within the powers of the Security
Council under Article 41.

36. Logically, if the Organization can undertake measures which have to be implemented through the
intermediary of its Members, it can a fortiori undertake measures which it can implement directly via its
organs, if it happens to have the resources to do so. It is only for want of such resources that the United
Nations has to act through its Members. But it is of the essence of "collective measures" that they are
collectively undertaken. Action by Member States on behalf of the Organization is but a poor substitute
faute de mieux, or a "second best" for want of the first. This is also the pattern of Article 42 on measures
involving the use of armed force.

[measures]", refers to the species mentioned in the second phrase rather than to the "genus" referred to in
the first phrase of this sentence.
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"[T]he Charter does not confer judicial functions on the General Assembly [. . .] By establishing
the Administrative Tribunal, the General Assembly was not delegating the performance of its

The General Assembly did not need to have military and police functions and powers in order to be able
to establish the United Nations Emergency Force in the Middle East ("UNEF") in 1956. Nor did the
General Assembly have to be a judicial organ possessed of judicial functions and powers in order to be
able to establish UNAT. In its advisory opinion in the Effect of Awards, the International Court of
Justice, in addressing practically the same objection, declared:

38. The establishment of the International Tribunal by the Security Council does not signify, however,
that the Security Council has delegated to it some of its own functions or the exercise of some of its own
powers. Nor does it mean, in reverse, that the Security Council was usurping for itself part of a judicial
function which does not belong to it but to other organs of the United Nations according to the Charter.
The Security Council has resorted to the establishment of a judicial organ in the form of an international
criminal tribunal as an instrument for the exercise of its own principal function of maintenance of peace
and security, i.e., as a measure contributing to the restoration and maintenance of peace in the former
Yugoslavia.
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In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law [. . .]"(European Convention for the Protection of Human
Rights and Fundamental Freedoms, 4 November 1950, art. 6, para. 1, 213 U.N.T.S. 222
(hereinafter ECHR))

Similar provisions can be found in Article 6(1) of the European Convention on Human Rights, which
states: "

In the determination of any criminal charge against him, or of his rights and obligations in a suit
at law, everyone shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law." (ICCPR, art. 14, para. 1.)

41. Appellant challenges the establishment of the International Tribunal by contending that it has not
been established by law. The entitlement of an individual to have a criminal charge against him
determined by a tribunal which has been established by law is provided in Article 14, paragraph 1, of the
International Covenant on Civil and Political Rights. It provides: "

4. Was The Establishment Of The International Tribunal Contrary To The General Principle
Whereby Courts Must Be "Established By Law"?

40. For the aforementioned reasons, the Appeals Chamber considers that the International Tribunal has
been lawfully established as a measure under Chapter VII of the Charter.

It would be a total misconception of what are the criteria of legality and validity in law to test the
legality of such measures ex post facto by their success or failure to achieve their ends (in the present
case, the restoration of peace in the former Yugoslavia, in quest of which the establishment of the
International Tribunal is but one of many measures adopted by the Security Council).

Article 39 leaves the choice of means and their evaluation to the Security Council, which enjoys wide
discretionary powers in this regard; and it could not have been otherwise, as such a choice involves
political evaluation of highly complex and dynamic situations.

39. The third argument is directed against the discretionary power of the Security Council in evaluating
the appropriateness of the chosen measure and its effectiveness in achieving its objective, the restoration
of peace.

(c) Was The Establishment Of The International Tribunal An Appropriate Measure?

own functions: it was exercising a power which it had under the Charter to regulate staff
relations." (Effect of Awards, at 61.)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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42. For the reasons outlined below, Appellant has not satisfied this Chamber that the requirements laid
down in these three conventions must apply not only in the context of national legal systems but also
with respect to proceedings conducted before an international court. This Chamber is, however, satisfied
that the principle that a tribunal must be established by law, as explained below, is a general principle of
law imposing an international obligation which only applies to the administration of criminal justice in a
municipal setting. It follows from this principle that it is incumbent on all States to organize their system
of criminal justice in such a way as to ensure that all individuals are guaranteed the right to have a
criminal charge determined by a tribunal established by law. This does not mean, however, that, by
contrast, an international criminal court could be set up at the mere whim of a group of governments.
Such a court ought to be rooted in the rule of law and offer all guarantees embodied in the relevant
international instruments. Then the court may be said to be "established by law."

Appellant argues that the right to have a criminal charge determined by a tribunal established by law is
one which forms part of international law as a "general principle of law recognized by civilized nations",
one of the sources of international law in Article 38 of the Statute of the International Court of Justice.
In support of this assertion, Appellant emphasises the fundamental nature of the "fair trial" or "due
process" guarantees afforded in the International Covenant on Civil and Political Rights, the European
Convention on Human Rights and the American Convention on Human Rights. Appellant asserts that
they are minimum requirements in international law for the administration of criminal justice.

Every person has the right to a hearing, with due guarantees and within a reasonable time, by a
competent, independent and impartial tribunal, previously established by law." (American
Convention on Human Rights, 22 November 1969, art. 8, para. 1, O.A.S. Treaty Series No. 36, at
1, O.A.S. Off. Rec. OEA/Ser. L/V/II.23 doc. rev. 2 (hereinafter ACHR).)"

and in Article 8(1) of the American Convention on Human Rights, which provides: "
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The case law applying the words "established by law" in the European Convention on Human Rights has
favoured this interpretation of the expression. This case law bears out the view that the relevant
provision is intended to ensure that tribunals in a democratic society must not depend on the discretion
of the executive; rather they should be regulated by law emanating from Parliament. (See Zand v.
Austria, App. No. 7360/76, 15 Eur. Comm'n H.R. Dec. & Rep. 70, at 80 (1979); Piersack v. Belgium,
App. No. 8692/79, 47 Eur. Ct. H.R. (ser. B) at 12 (1981); Crociani, Palmiotti, Tanassi and D'Ovidio v.
Italy, App. Nos. 8603/79, 8722/79, 8723/79 & 8729/79 (joined) 22 Eur. Comm'n H.R. Dec. & Rep. 147,
at 219 (1981).)

43. Indeed, there are three possible interpretations of the term "established by law." First, as Appellant
argues, "established by law" could mean established by a legislature. Appellant claims that the
International Tribunal is the product of a "mere executive order" and not of a "decision making process
under democratic control, necessary to create a judicial organisation in a democratic society." Therefore
Appellant maintains that the International Tribunal not been "established by law." (Defence Appeal
Brief, at para. 5.4.)
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In addition, the establishment of the International Tribunal has been repeatedly approved and endorsed
by the "representative" organ of the United Nations, the General Assembly: this body not only
participated in its setting up, by electing the Judges and approving the budget, but also expressed its
satisfaction with, and encouragement of the activities of the International Tribunal in various resolutions.
(See G.A. Res. 48/88 (20 December 1993) and G.A. Res. 48/143 (20 December 1993), G.A. Res. 49/10
(8 November 1994) and G.A. Res. 49/205 (23 December 1994).)

According to Appellant, however, there must be something more for a tribunal to be "established by
law." Appellant takes the position that, given the differences between the United Nations system and
national division of powers, discussed above, the conclusion must be that the United Nations system is
not capable of creating the International Tribunal unless there is an amendment to the United Nations
Charter. We disagree. It does not follow from the fact that the United Nations has no legislature that the
Security Council is not empowered to set up this International Tribunal if it is acting pursuant to an
authority found within its constitution, the United Nations Charter. As set out above (paras. 28-40) we
are of the view that the Security Council was endowed with the power to create this International
Tribunal as a measure under Chapter VII in the light of its determination that there exists a threat to the
peace.

44. A second possible interpretation is that the words "established by law" refer to establishment of
international courts by a body which, though not a Parliament, has a limited power to take binding
decisions. In our view, one such body is the Security Council when, acting under Chapter VII of the
United Nations Charter, it makes decisions binding by virtue of Article 25 of the Charter.

It is clearly impossible to classify the organs of the United Nations into the above-discussed divisions
which exist in the national law of States. Indeed, Appellant has agreed that the constitutional structure of
the United Nations does not follow the division of powers often found in national constitutions.
Consequently the separation of powers element of the requirement that a tribunal be "established by
law" finds no application in an international law setting. The aforementioned principle can only impose
an obligation on States concerning the functioning of their own national systems.

It is clear that the legislative, executive and judicial division of powers which is largely followed in most
municipal systems does not apply to the international setting nor, more specifically, to the setting of an
international organization such as the United Nations. Among the principal organs of the United Nations
the divisions between judicial, executive and legislative functions are not clear cut. Regarding the
judicial function, the International Court of Justice is clearly the "principal judicial organ" (see United
Nations Charter, art. 92). There is, however, no legislature, in the technical sense of the term, in the
United Nations system and, more generally, no Parliament in the world community. That is to say, there
exists no corporate organ formally empowered to enact laws directly binding on international legal
subjects.

Or, put another way, the guarantee is intended to ensure that the administration of justice is not a matter
of executive discretion, but is regulated by laws made by the legislature.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

file:///C|/Documents%20and%20Settings/Intern.Cod4/Desktop/51002.htm (21 of 68)04/03/2013 5:04:36 PM

This concern about ad hoc tribunals that function in such a way as not to afford the individual before
them basic fair trial guarantees also underlies United Nations Human Rights Committee's interpretation
of the phrase "established by law" contained in Article 14, paragraph 1, of the International Covenant on
Civil and Political Rights. While the Human Rights Committee has not determined that "extraordinary"
tribunals or "special" courts are incompatible with the requirement that tribunals be established by law, it
has taken the position that the provision is intended to ensure that any court, be it "extraordinary" or not,
should genuinely afford the accused the full guarantees of fair trial set out in Article 14 of the
International Covenant on Civil and Political Rights. (See General Comment on Article 14, H.R. Comm.
43rd Sess., Supp. No. 40, at para. 4, U.N. Doc. A/43/40 (1988), Cariboni v. Uruguay H.R.Comm.
159/83. 39th Sess. Supp. No. 40 U.N. Doc. A/39/40.) A similar approach has been taken by the InterAmerican Commission. (See, e.g., Inter-Am C.H.R., Annual Report 1972, OEA/Ser. P, AG/doc. 305/73
rev. 1, 14 March 1973, at 1; Inter-Am C.H.R., Annual Report 1973, OEA/Ser. P, AG/doc. 409/174, 5
March 1974, at 2-4.) The practice of the Human Rights Committee with respect to State reporting

As noted by the Trial Chamber in its Decision, there is wide agreement that, in most respects, the
International Military Tribunals at Nuremberg and Tokyo gave the accused a fair trial in a procedural
sense (Decision at Trial, at para. 34). The important consideration in determining whether a tribunal has
been "established by law" is not whether it was pre-established or established for a specific purpose or
situation; what is important is that it be set up by a competent organ in keeping with the relevant legal
procedures, and should that it observes the requirements of procedural fairness.

"If [the Chilean or Lebanese proposal was approved], a country would never be able to
reorganize its tribunals. Similarly it could be claimed that the Nürnberg tribunal was not in
existence at the time the war criminals had committed their crimes." (See E/CN.4/SR 109. United
Nations Economic and Social Council, Commission on Human Rights, 5th Sess., Sum. Rec. 8
June 1949, U.N. Doc. 6.)

This interpretation of the guarantee that a tribunal be "established by law" is borne out by an analysis of
the International Covenant on Civil and Political Rights. As noted by the Trial Chamber, at the time
Article 14 of the International Covenant on Civil and Political Rights was being drafted, it was sought,
unsuccessfully, to amend it to require that tribunals should be "pre-established" by law and not merely
"established by law" (Decision at Trial, at para. 34). Two similar proposals to this effect were made (one
by the representative of Lebanon and one by the representative of Chile); if adopted, their effect would
have been to prevent all ad hoc tribunals. In response, the delegate from the Philippines noted the
disadvantages of using the language of "pre-established by law":

45. The third possible interpretation of the requirement that the International Tribunal be "established by
law" is that its establishment must be in accordance with the rule of law. This appears to be the most
sensible and most likely meaning of the term in the context of international law. For a tribunal such as
this one to be established according to the rule of law, it must be established in accordance with the
proper international standards; it must provide all the guarantees of fairness, justice and evenhandedness, in full conformity with internationally recognized human rights instruments.
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Appellant's submission is material to the issue, inasmuch as Appellant is expected to stand trial before
this International Tribunal as a consequence of a request for deferral which the International Tribunal
submitted to the Government of the Federal Republic of Germany on 8 November 1994 and which this
Government, as it was bound to do, agreed to honour by surrendering Appellant to the International
Tribunal. (United Nations Charter, art. 25, 48 & 49; Statute of the Tribunal, art. 29.2(e); Rules of

2. The International Tribunal shall have primacy over national courts. At any stage of the
procedure, the International Tribunal may formally request national courts to defer to the
competence of the International Tribunal in accordance with the present Statute and the Rules of
Procedure and Evidence of the International Tribunal." (Emphasis added.)

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute
persons for serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1 January 1991.

"Concurrent jurisdiction

50. This primacy is established by Article 9 of the Statute of the International Tribunal, which provides:

49. The second ground of appeal attacks the primacy of the International Tribunal over national courts.

III. UNJUSTIFIED PRIMACY OF THE INTERNATIONAL TRIBUNAL OVER COMPETENT
DOMESTIC COURTS

48. The first ground of Appeal: unlawful establishment of the International Tribunal, is accordingly
dismissed.

47. In conclusion, the Appeals Chamber finds that the International Tribunal has been established in
accordance with the appropriate procedures under the United Nations Charter and provides all the
necessary safeguards of a fair trial. It is thus "established by law."

46. An examination of the Statute of the International Tribunal, and of the Rules of Procedure and
Evidence adopted pursuant to that Statute leads to the conclusion that it has been established in
accordance with the rule of law. The fair trial guarantees in Article 14 of the International Covenant on
Civil and Political Rights have been adopted almost verbatim in Article 21 of the Statute. Other fair trial
guarantees appear in the Statute and the Rules of Procedure and Evidence. For example, Article 13,
paragraph 1, of the Statute ensures the high moral character, impartiality, integrity and competence of
the Judges of the International Tribunal, while various other provisions in the Rules ensure equality of
arms and fair trial.

obligations indicates its tendency to scrutinise closely "special" or "extraordinary" criminal courts in
order to ascertain whether they ensure compliance with the fair trial requirements of Article 14.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

The Trial Chamber has analysed Appellant's submissions and has concluded that they cannot be
entertained.

The Prosecutor has contested each of the propositions put forward by Appellant. So have two of the
amicus curiae, one before the Trial Chamber, the other in appeal.

(c) jus de non evocando.

(b) sovereignty of States;

(a) domestic jurisdiction;

Appellant's Brief in support of the motion before the Trial Chamber went into further details which he
set down under three headings:

In relevant part, Appellant's motion alleges: " [The International Tribunal's] primacy over domestic
courts constitutes an infringement upon the sovereignty of the States directly affected." ([Defence]
Motion on the Jurisdiction of the Tribunal, 23 June 1995 (Case No. IT-94-1-T), at para. 2.)

Procedure, Rule 10.)
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"The Prosecutor asserts, and it is not disputed by the Government of the Federal Republic of

52. In paragraph 7.4 of his Brief, Appellant states that "the accused was diligently prosecuted by the
German judicial authorities"(id., at para 7.4 (Emphasis added)). In paragraph 7.5 Appellant returns to the
period "while the accused was at trial." (id., at para 7.5 (Emphasis added.)
These statements are not in agreement with the findings of the Trial Chamber I in its decision on deferral
of 8 November 1994:

However, the three points raised in first instance were discussed at length by the Trial Chamber and,
even though not specifically called in aid by Appellant here, are nevertheless intimately intermingled
when the issue of primacy is considered. The Appeals Chamber therefore proposes to address those
three points but not before having dealt with an apparent confusion which has found its way into
Appellant's brief.

"The defence submits that the Trial Chamber should have denied it's [sic] competence to exercise
primary jurisdiction while the accused was at trial in the Federal Republic of Germany and the
German judicial authorities were adequately meeting their obligations under international
law." (Defence Appeal Brief, at para. 7.5.)

51. Before this Chamber, Appellant has somewhat shifted the focus of his approach to the question of
primacy. It seems fair to quote here Appellant's Brief in appeal:
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54. Appellant argued in first instance that:

A. Domestic Jurisdiction

The Chamber now proposes to examine those three points in the order in which they have been raised by
Appellant.

53. As pointed out above, however, three specific arguments were advanced before the Trial Chamber,
which are clearly referred to in Appellant's Brief in appeal. It would not be advisable to leave this
ground of appeal based on primacy without giving those questions the consideration they deserve.

Once this approach is rectified, Appellant's contentions lose all merit.

After the Trial Chamber had found that that condition was satisfied, the request for deferral followed
automatically. The conditions alleged by Appellant in his Brief were irrelevant.

"What is in issue is closely related to, or otherwise involves, significant factual or legal questions
which may have implications for investigations or prosecutions before the Tribunal [. . .]" (Rules
of Procedure, Rule 9 (iii).)

But there is more to it. Appellant insists repeatedly (see Defence Appeal Brief, at paras. 7.2 & 7.4) on
impartial and independent proceedings diligently pursued and not designed to shield the accused from
international criminal responsibility. One recognises at once that this vocabulary is borrowed from
Article 10, paragraph 2, of the Statute. This provision has nothing to do with the present case. This is not
an instance of an accused being tried anew by this International Tribunal, under the exceptional
circumstances described in Article 10 of the Statute. Actually, the proceedings against Appellant were
deferred to the International Tribunal on the strength of Article 9 of the Statute which provides that a
request for deferral may be made "at any stage of the procedure" (Statute of the International Tribunal,
art. 9, para. 2). The Prosecutor has never sought to bring Appellant before the International Tribunal for
a new trial for the reason that one or the other of the conditions enumerated in Article 10 would have
vitiated his trial in Germany. Deferral of the proceedings against Appellant was requested in accordance
with the procedure set down in Rule 9 (iii):

There is a distinct difference between an investigation and a trial. The argument of Appellant, based
erroneously on the existence of an actual trial in Germany, cannot be heard in support of his challenge to
jurisdiction when the matter has not yet passed the stage of investigation.

Germany, nor by the Counsel for Du{ko Tadic, that the said Du{ko Tadic is the subject of an
investigation instituted by the national courts of the Federal Republic of Germany in respect of
the matters listed in paragraph 2 hereof." (Decision of the Trial Chamber on the Application by
the Prosecutor for a Formal Request for Deferral to the Competence of the International Tribunal
in the Matter of Du{ko Tadic, 8 November 1994 (Case No. IT-94-1-D), at 8 (Emphasis added).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

"From the moment Bosnia-Herzegovina was recognised as an independent state, it had the
competence to establish jurisdiction to try crimes that have been committed on its
territory." (Defence Trial Brief, at para. 5.)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

In Appellant's view, no State can assume jurisdiction to prosecute crimes committed on the territory of
another State, barring a universal interest "justified by a treaty or customary international law or an
opinio juris on the issue." (Defence Trial Brief, at para. 6.2.)

55. Article 2 of the United Nations Charter provides in paragraph 1: "The Organization is based on the
principle of the sovereign equality of all its Members."

B. Sovereignty Of States

This first point is not contested and the Prosecutor has conceded as much. But it does not, by itself, settle
the question of the primacy of the International Tribunal. Appellant also seems so to realise. Appellant
therefore explores the matter further and raises the question of State sovereignty.

"As a matter of fact the state of Bosnia-Herzegovina does exercise its jurisdiction, not only in
matters of ordinary criminal law, but also in matters of alleged violations of crimes against
humanity, as for example is the case with the prosecution of Mr Karadzic et al."(Id. at para. 5.2.)

Appellant added that:
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Consistently with a long line of cases, a similar principle was upheld more recently in the United States

"The right to plead violation of the sovereignty of a State is the exclusive right of that State. Only
a sovereign State may raise the plea or waive it, and the accused has no right to take over the
rights of that State." (36 International Law Reports 5, 62 (1961), affirmed by Supreme Court of
Israel, 36 International Law Reports 277 (1962).)

The Trial Chamber relied on the judgement of the District Court of Jerusalem in Israel v. Eichmann:

"In any event, the accused not being a State lacks the locus standi to raise the issue of primacy,
which involves a plea that the sovereignty of a State has been violated, a plea only a sovereign
State may raise or waive and a right clearly the accused cannot take over from the
State." (Decision at Trial, para. 41.)

Based on this proposition, Appellant argues that the same requirements should underpin the
establishment of an international tribunal destined to invade an area essentially within the domestic
jurisdiction of States. In the present instance, the principle of State sovereignty would have been
violated. The Trial Chamber has rejected this plea, holding among other reasons:
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b) Decree with Force of Law on Deferral upon Request by the International Tribunal 12 Official
Gazette of the Republic of Bosnia and Herzegovina 317 (10 April 1995) (translation);

a) Letter dated 10 August 1992 from the President of the Republic of Bosnia and Herzegovina
addressed to the Secretary-General of the United Nations (U.N. Doc. E/CN.4/1992/S-1/5 (1992));

Those are precisely the provisions under which the International Tribunal has been established. Even
without these provisions, matters can be taken out of the jurisdiction of a State. In the present case, the
Republic of Bosnia and Herzegovina not only has not contested the jurisdiction of the International
Tribunal but has actually approved, and collaborated with, the International Tribunal, as witnessed by:

Appellant can call in aid Article 2, paragraph 7, of the United Nations Charter: "Nothing contained in
the present Charter shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any State [. . .]." However, one should not forget the commanding
restriction at the end of the same paragraph: "but this principle shall not prejudice the application of
enforcement measures under Chapter VII." (United Nations Charter, art. 2, para. 7.)

56. That Appellant be recognised the right to plead State sovereignty does not mean, of course, that his
plea must be favourably received. He has to discharge successfully the test of the burden of
demonstration. Appellant's plea faces several obstacles, each of which may be fatal, as the Trial
Chamber has actually determined.

Whatever the situation in domestic litigation, the traditional doctrine upheld and acted upon by the Trial
Chamber is not reconcilable, in this International Tribunal, with the view that an accused, being entitled
to a full defence, cannot be deprived of a plea so intimately connected with, and grounded in,
international law as a defence based on violation of State sovereignty. To bar an accused from raising
such a plea is tantamount to deciding that, in this day and age, an international court could not, in a
criminal matter where the liberty of an accused is at stake, examine a plea raising the issue of violation
of State sovereignty. Such a startling conclusion would imply a contradiction in terms which this
Chamber feels it is its duty to refute and lay to rest.

Authoritative as they may be, those pronouncements do not carry, in the field of international law, the
weight which they may bring to bear upon national judiciaries. Dating back to a period when
sovereignty stood as a sacrosanct and unassailable attribute of statehood, this concept recently has
suffered progressive erosion at the hands of the more liberal forces at work in the democratic societies,
particularly in the field of human rights.

"As a general principle of international law, individuals have no standing to challenge violations
of international treaties in the absence of a protest by the sovereign involved." (746 F. Supp.
1506, 1533 (S.D. Fla. 1990).)

of America in the matter of United States v. Noriega:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

c) Letter from Vasvija Vidovic, Liaison Officer of the Republic of Bosnia and Herzegovina, to
the International Tribunal (4 July 1995).

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

57. This is all the more so in view of the nature of the offences alleged against Appellant, offences
which, if proven, do not affect the interests of one State alone but shock the conscience of mankind.

"[I]t is pertinent to note that the challenge to the primacy of the International Tribunal has been
made against the express intent of the two States most closely affected by the indictment against
the accused - Bosnia and Herzegovina and the Federal Republic of Germany. The former, on the
territory of which the crimes were allegedly committed, and the latter where the accused resided
at the time of his arrest, have unconditionally accepted the jurisdiction of the International
Tribunal and the accused cannot claim the rights that have been specifically waived by the States
concerned. To allow the accused to do so would be to allow him to select the forum of his choice,
contrary to the principles relating to coercive criminal jurisdiction." (Decision at Trial, at para.
41.)

The Trial Chamber was therefore fully justified to write, on this particular issue:

As to the Federal Republic of Germany, its cooperation with the International Tribunal is public and has
been previously noted.
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Crimes against the laws and customs of war cannot be considered political offences, as they do
not harm a political interest of a particular State, nor a political right of a particular citizen. They
are, instead, crimes of lèse-humanité (reati di lesa umanità) and, as previously demonstrated, the
norms prohibiting them have a universal character, not simply a territorial one. Such crimes,
therefore, due to their very subject matter and particular nature are precisely of a different and
opposite kind from political offences. The latter generally, concern only the States against whom
they are committed; the former concern all civilised States, and are to be opposed and punished,

[. . .]

The solidarity among nations, aimed at alleviating in the best possible way the horrors of war,
gave rise to the need to dictate rules which do not recognise borders, punishing criminals
wherever they may be.

[. . .]

"These norms [concerning crimes against laws and customs of war], due to their highly ethical
and moral content, have a universal character, not a territorial one.

As early as 1950, in the case of General Wagener, the Supreme Military Tribunal of Italy held:
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Indeed, when an international tribunal such as the present one is created, it must be endowed with
primacy over national courts. Otherwise, human nature being what it is, there would be a perennial

"[. . .]by reason of their nature, the crimes against humanity [. . .] do not simply fall within the
scope of French municipal law but are subject to an international criminal order to which the
notions of frontiers and extradition rules arising therefrom are completely foreign. (Fédération
Nationale de Déportés et Internés Résistants et Patriotes And Others v. Barbie, 78 International
Law Reports 125, 130 (Cass. crim.1983).)2

58. The public revulsion against similar offences in the 1990s brought about a reaction on the part of the
community of nations: hence, among other remedies, the establishment of an international judicial body
by an organ of an organization representing the community of nations: the Security Council. This organ
is empowered and mandated, by definition, to deal with trans-boundary matters or matters which, though
domestic in nature, may affect "international peace and security" (United Nations Charter, art 2. (1), 2.
(7), 24, & 37). It would be a travesty of law and a betrayal of the universal need for justice, should the
concept of State sovereignty be allowed to be raised successfully against human rights. Borders should
not be considered as a shield against the reach of the law and as a protection for those who trample
underfoot the most elementary rights of humanity. In the Barbie case, the Court of Cassation of France
has quoted with approval the following statement of the Court of Appeal:

[T]hey involve the perpetration of an international crime which all the nations of the world are
interested in preventing."(Israel v. Eichmann, 36 International Law Reports 277, 291-93 (Isr.
S. Ct. 1962).)

[. . .]

Those crimes entail individual criminal responsibility because they challenge the foundations of
international society and affront the conscience of civilised nations.

"[T]hese crimes constitute acts which damage vital international interests; they impair the
foundations and security of the international community; they violate the universal moral values
and humanitarian principles that lie hidden in the criminal law systems adopted by civilised
nations. The underlying principle in international law regarding such crimes is that the individual
who has committed any of them and who, when doing so, may be presumed to have fully
comprehended the heinous nature of his act, must account for his conduct. [. . .]

Twelve years later the Supreme Court of Israel in the Eichmann case could draw a similar picture:

in the same way as the crimes of piracy, trade of women and minors, and enslavement are to be
opposed and punished, wherever they may have been committed (articles 537 and 604 of the
penal code)." (13 March 1950, in Rivista Penale 753, 757 (Sup. Mil. Trib., Italy 1950; unofficial
translation).1

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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In support of this stand, Appellant has quoted seven national Constitutions (Article 17 of the
Constitution of the Netherlands, Article 101 of the Constitution of Germany (unified), Article 13 of the

Appellant contends that such an exclusive right has received universal acceptance: yet one cannot find it
expressed either in the Universal Declaration of Human Rights or in the International Covenant on Civil
and Political Rights, unless one is prepared to stretch to breaking point the interpretation of their
provisions.

No one has questioned that right of Appellant. The problem is elsewhere: is that right exclusive? Does it
prevent Appellant from being tried - and having an equally fair trial (see Statute of the International
Tribunal, art. 21) - before an international tribunal?

61. Appellant argues that he has a right to be tried by his national courts under his national laws.

C. Jus De Non Evocando

60. The plea of State sovereignty must therefore be dismissed.

"Before leaving this question relating to the violation of the sovereignty of States, it should be
noted that the crimes which the International Tribunal has been called upon to try are not crimes
of a purely domestic nature. They are really crimes which are universal in nature, well recognised
in international law as serious breaches of international humanitarian law, and transcending the
interest of any one State. The Trial Chamber agrees that in such circumstances, the sovereign
rights of States cannot and should not take precedence over the right of the international
community to act appropriately as they affect the whole of mankind and shock the conscience of
all nations of the world. There can therefore be no objection to an international tribunal properly
constituted trying these crimes on behalf of the international community."(Decision at Trial, at
para. 42.)

The Trial Chamber was fully justified in writing:

59. The principle of primacy of this International Tribunal over national courts must be affirmed; the
more so since it is confined within the strict limits of Articles 9 and 10 of the Statute and Rules 9 and 10
of the Rules of Procedure of the International Tribunal.

If not effectively countered by the principle of primacy, any one of those stratagems might be used to
defeat the very purpose of the creation of an international criminal jurisdiction, to the benefit of the very
people whom it has been designed to prosecute.

danger of international crimes being characterised as "ordinary crimes" (Statute of the International
Tribunal, art. 10, para. 2(a)), or proceedings being "designed to shield the accused", or cases not being
diligently prosecuted (Statute of the International Tribunal, art. 10, para. 2(b)).
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No new objections were raised before the Appeals Chamber, which is satisfied with concurring, on this
particular point, with the views expressed by the Trial Chamber.

"Reference was also made to the jus de non evocando, a feature of a number of national
constitutions. But that principle, if it requires that an accused be tried by the regularly established
courts and not by some special tribunal set up for that particular purpose, has no application when
what is in issue is the exercise by the Security Council, acting under Chapter VII, of the powers
conferred upon it by the Charter of the United Nations. Of course, this involves some surrender
of sovereignty by the member nations of the United Nations but that is precisely what was
achieved by the adoption of the Charter." (Decision at Trial, at para. 37.)

63. The objection founded on the theory of jus de non evocando was considered by the Trial Chamber
which disposed of it in the following terms:

Furthermore, one cannot but rejoice at the thought that, universal jurisdiction being nowadays
acknowledged in the case of international crimes, a person suspected of such offences may finally be
brought before an international judicial body for a dispassionate consideration of his indictment by
impartial, independent and disinterested judges coming, as it happens here, from all continents of the
world.

This principle is not breached by the transfer of jurisdiction to an international tribunal created by the
Security Council acting on behalf of the community of nations. No rights of accused are thereby
infringed or threatened; quite to the contrary, they are all specifically spelt out and protected under the
Statute of the International Tribunal. No accused can complain. True, he will be removed from his
"natural" national forum; but he will be brought before a tribunal at least equally fair, more distanced
from the facts of the case and taking a broader view of the matter.

62. As a matter of fact - and of law - the principle advocated by Appellant aims at one very specific
goal: to avoid the creation of special or extraordinary courts designed to try political offences in times of
social unrest without guarantees of a fair trial.

The other constitutional provisions cited are either similar in substance, requiring only that no person be
removed from his or her "natural judge" established by law, or are irrelevant to Appellant's argument.

"Art. 13: No person may be withdrawn from the judge assigned to him by the law, save with his
consent." (Blaustein & Flanz, Constitutions of the Countries of the World, (1991).)

Constitution of Belgium, Article 25 of the Constitution of Italy, Article 24 of the Constitution of Spain,
Article 10 of the Constitution of Surinam and Article 30 of the Constitution of Venezuela). However, on
examination, these provisions do not support Appellant's argument. For instance, the Constitution of
Belgium (being the first in time) provides:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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67. International humanitarian law governs the conduct of both internal and international armed
conflicts. Appellant correctly points out that for there to be a violation of this body of law, there must be
an armed conflict. The definition of "armed conflict" varies depending on whether the hostilities are
international or internal but, contrary to Appellant's contention, the temporal and geographical scope of
both internal and international armed conflicts extends beyond the exact time and place of hostilities.
With respect to the temporal frame of reference of international armed conflicts, each of the four Geneva

66. Appellant now asserts the new position that there did not exist a legally cognizable armed conflict either internal or international - at the time and place that the alleged offences were committed.
Appellant's argument is based on a concept of armed conflict covering only the precise time and place of
actual hostilities. Appellant claims that the conflict in the Prijedor region (where the alleged crimes are
said to have taken place) was limited to a political assumption of power by the Bosnian Serbs and did
not involve armed combat (though movements of tanks are admitted). This argument presents a
preliminary issue to which we turn first.

A. Preliminary Issue: The Existence Of An Armed Conflict

The Trial Chamber denied Appellant's motion, concluding that the notion of international armed conflict
was not a jurisdictional criterion of Article 2 and that Articles 3 and 5 each apply to both internal and
international armed conflicts. The Trial Chamber concluded therefore that it had jurisdiction, regardless
of the nature of the conflict, and that it need not determine whether the conflict is internal or
international.

Before the Trial Chamber, the Prosecutor responded with alternative arguments that: (a) the conflicts in
the former Yugoslavia should be characterized as an international armed conflict; and (b) even if the
conflicts were characterized as internal, the International Tribunal has jurisdiction under Articles 3 and 5
to adjudicate the crimes alleged. On appeal, the Prosecutor maintains that, upon adoption of the Statute,
the Security Council determined that the conflicts in the former Yugoslavia were international and that,
by dint of that determination, the International Tribunal has jurisdiction over this case.

65. Appellant's third ground of appeal is the claim that the International Tribunal lacks subject-matter
jurisdiction over the crimes alleged. The basis for this allegation is Appellant's claim that the subjectmatter jurisdiction under Articles 2, 3 and 5 of the Statute of the International Tribunal is limited to
crimes committed in the context of an international armed conflict. Before the Trial Chamber, Appellant
claimed that the alleged crimes, even if proven, were committed in the context of an internal armed
conflict. On appeal an additional alternative claim is asserted to the effect that there was no armed
conflict at all in the region where the crimes were allegedly committed.

IV. LACK OF SUBJECT-MATTER JURISDICTION

64. For these reasons the Appeals Chamber concludes that Appellant's second ground of appeal,
contesting the primacy of the International Tribunal, is ill-founded and must be dismissed.
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69. The geographical and temporal frame of reference for internal armed conflicts is similarly broad.
This conception is reflected in the fact that beneficiaries of common Article 3 of the Geneva
Conventions are those taking no active part (or no longer taking active part) in the hostilities. This
indicates that the rules contained in Article 3 also apply outside the narrow geographical context of the
actual theatre of combat operations. Similarly, certain language in Protocol II to the Geneva
Conventions (a treaty which, as we shall see in paragraphs 88 and 114 below, may be regarded as
applicable to some aspects of the conflicts in the former Yugoslavia) also suggests a broad scope. First,
like common Article 3, it explicitly protects "[a]ll persons who do not take a direct part or who have
ceased to take part in hostilities." (Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of Non-International Armed Conflicts, 12 December 1977, art.
4, para.1, 1125 U.N.T.S. 609 (hereinafter Protocol II). Article 2, paragraph 1, provides:

Article 3(b) of Protocol I to the Geneva Conventions contains similar language. (Protocol Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts, 12 December 1977, art. 3(b), 1125 U.N.T.S. 3 (hereinafter Protocol I).) In addition to
these textual references, the very nature of the Conventions - particularly Conventions III and IV dictates their application throughout the territories of the parties to the conflict; any other construction
would substantially defeat their purpose.

"[i]n the territory of Parties to the conflict, the application of the present Convention shall cease
on the general close of military operations." (Geneva Convention IV, art. 6, para. 2 (Emphasis
added).)

68. Although the Geneva Conventions are silent as to the geographical scope of international "armed
conflicts," the provisions suggest that at least some of the provisions of the Conventions apply to the
entire territory of the Parties to the conflict, not just to the vicinity of actual hostilities. Certainly, some
of the provisions are clearly bound up with the hostilities and the geographical scope of those provisions
should be so limited. Others, particularly those relating to the protection of prisoners of war and
civilians, are not so limited. With respect to prisoners of war, the Convention applies to combatants in
the power of the enemy; it makes no difference whether they are kept in the vicinity of hostilities. In the
same vein, Geneva Convention IV protects civilians anywhere in the territory of the Parties. This
construction is implicit in Article 6, paragraph 2, of the Convention, which stipulates that:

Conventions contains language intimating that their application may extend beyond the cessation of
fighting. For example, both Conventions I and III apply until protected persons who have fallen into the
power of the enemy have been released and repatriated. (Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 12 August 1949, art. 5, 75 U.N.T.S.
970 (hereinafter Geneva Convention I); Convention relative to the Treatment of Prisoners of War, 12
August 1949, art. 5, 75 U.N.T.S. 972 (hereinafter Geneva Convention III); see also Convention relative
to the Protection of Civilian Persons in Time of War, 12 August 1949, art. 6, 75 U.N.T.S. 973
(hereinafter Geneva Convention IV).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

"[t]his Protocol shall be applied [. . . ] to all persons affected by an armed conflict as defined in
Article 1."(Id. at art. 2, para. 1 (Emphasis added).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

70. On the basis of the foregoing, we find that an armed conflict exists whenever there is a resort to
armed force between States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State. International humanitarian law applies
from the initiation of such armed conflicts and extends beyond the cessation of hostilities until a general
conclusion of peace is reached; or, in the case of internal conflicts, a peaceful settlement is achieved.
Until that moment, international humanitarian law continues to apply in the whole territory of the
warring States or, in the case of internal conflicts, the whole territory under the control of a party,
whether or not actual combat takes place there.

Under this last provision, the temporal scope of the applicable rules clearly reaches beyond the actual
hostilities. Moreover, the relatively loose nature of the language "for reasons related to such conflict",
suggests a broad geographical scope as well. The nexus required is only a relationship between the
conflict and the deprivation of liberty, not that the deprivation occurred in the midst of battle.

"[A]t the end of the conflict, all the persons who have been deprived of their liberty or whose liberty has
been restricted for reasons related to such conflict, as well as those deprived of their liberty or whose
liberty is restricted after the conflict for the same reasons, shall enjoy the protection of Articles 5 and 6
until the end of such deprivation or restriction of liberty."(Id. at art. 2, para. 2.)

The same provision specifies in paragraph 2 that:
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Applying the foregoing concept of armed conflicts to this case, we hold that the alleged crimes were
committed in the context of an armed conflict. Fighting among the various entities within the former
Yugoslavia began in 1991, continued through the summer of 1992 when the alleged crimes are said to
have been committed, and persists to this day. Notwithstanding various temporary cease-fire
agreements, no general conclusion of peace has brought military operations in the region to a close.
These hostilities exceed the intensity requirements applicable to both international and internal armed
conflicts. There has been protracted, large-scale violence between the armed forces of different States
and between governmental forces and organized insurgent groups. Even if substantial clashes were not
occurring in the Prijedor region at the time and place the crimes allegedly were committed - a factual
issue on which the Appeals Chamber does not pronounce - international humanitarian law applies. It is
sufficient that the alleged crimes were closely related to the hostilities occurring in other parts of the
territories controlled by the parties to the conflict. There is no doubt that the allegations at issue here
bear the required relationship. The indictment states that in 1992 Bosnian Serbs took control of the
Opstina of Prijedor and established a prison camp in Omarska. It further alleges that crimes were
committed against civilians inside and outside the Omarska prison camp as part of the Bosnian Serb takeover and consolidation of power in the Prijedor region, which was, in turn, part of the larger Bosnian
Serb military campaign to obtain control over Bosnian territory. Appellant offers no contrary evidence
but has admitted in oral argument that in the Prijedor region there were detention camps run not by the
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As the members of the Security Council well knew, in 1993, when the Statute was drafted, the conflicts
in the former Yugoslavia could have been characterized as both internal and international, or
alternatively, as an internal conflict alongside an international one, or as an internal conflict that had
become internationalized because of external support, or as an international conflict that had
subsequently been replaced by one or more internal conflicts, or some combination thereof. The conflict
in the former Yugoslavia had been rendered international by the involvement of the Croatian Army in
Bosnia-Herzegovina and by the involvement of the Yugoslav National Army ("JNA") in hostilities in
Croatia, as well as in Bosnia-Herzegovina at least until its formal withdrawal on 19 May 1992. To the
extent that the conflicts had been limited to clashes between Bosnian Government forces and Bosnian
Serb rebel forces in Bosnia-Herzegovina, as well as between the Croatian Government and Croatian
Serb rebel forces in Krajina (Croatia), they had been internal (unless direct involvement of the Federal
Republic of Yugoslavia (Serbia-Montenegro) could be proven). It is notable that the parties to this case

72. In adopting resolution 827, the Security Council established the International Tribunal with the
stated purpose of bringing to justice persons responsible for serious violations of international
humanitarian law in the former Yugoslavia, thereby deterring future violations and contributing to the reestablishment of peace and security in the region. The context in which the Security Council acted
indicates that it intended to achieve this purpose without reference to whether the conflicts in the former
Yugoslavia were internal or international.

2. Teleological Interpretation Of The Statute

71. On the face of it, some provisions of the Statute are unclear as to whether they apply to offences
occurring in international armed conflicts only, or to those perpetrated in internal armed conflicts as
well. Article 2 refers to "grave breaches" of the Geneva Conventions of 1949, which are widely
understood to be committed only in international armed conflicts, so the reference in Article 2 would
seem to suggest that the Article is limited to international armed conflicts. Article 3 also lacks any
express reference to the nature of the underlying conflict required. A literal reading of this provision
standing alone may lead one to believe that it applies to both kinds of conflict. By contrast, Article 5
explicitly confers jurisdiction over crimes committed in either internal or international armed conflicts.
An argument a contrario based on the absence of a similar provision in Article 3 might suggest that
Article 3 applies only to one class of conflict rather than to both of them. In order better to ascertain the
meaning and scope of these provisions, the Appeals Chamber will therefore consider the object and
purpose behind the enactment of the Statute.

1. Literal Interpretation Of The Statute

B. Does The Statute Refer Only To International Armed Conflicts?

central authorities of Bosnia-Herzegovina but by Bosnian Serbs (Appeal Transcript; 8 September 1995,
at 36-7). In light of the foregoing, we conclude that, for the purposes of applying international
humanitarian law, the crimes alleged were committed in the context of an armed conflict.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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By contrast, an agreement reached on 22 May 1992 between the various factions of the conflict within
the Republic of Bosnia and Herzegovina reflects the internal aspects of the conflicts. The agreement was
based on common Article 3 of the Geneva Conventions which, in addition to setting forth rules
governing internal conflicts, provides in paragraph 3 that the parties to such conflicts may agree to bring
into force provisions of the Geneva Conventions that are generally applicable only in international
armed conflicts. In the Agreement, the representatives of Mr. Alija Izetbegovic (President of the
Republic of Bosnia and Herzegovina and the Party of Democratic Action), Mr. Radovan Karadzic
(President of the Serbian Democratic Party), and Mr. Miljenko Brkic (President of the Croatian
Democratic Community) committed the parties to abide by the substantive rules of internal armed
conflict contained in common Article 3 and in addition agreed, on the strength of common Article 3,
paragraph 3, to apply certain provisions of the Geneva Conventions concerning international conflicts.
(Agreement No. 1, 22 May 1992, art. 2, paras. 1-6 (hereinafter Agreement No. 1).) Clearly, this
Agreement shows that the parties concerned regarded the armed conflicts in which they were involved
as internal but, in view of their magnitude, they agreed to extend to them the application of some
provisions of the Geneva Conventions that are normally applicable in international armed conflicts only.
The same position was implicitly taken by the International Committee of the Red Cross ("ICRC"), at
whose invitation and under whose auspices the agreement was reached. In this connection it should be
noted that, had the ICRC not believed that the conflicts governed by the agreement at issue were
internal, it would have acted blatantly contrary to a common provision of the four Geneva Conventions
(Article 6/6/6/7). This is a provision formally banning any agreement designed to restrict the application
of the Geneva Conventions in case of international armed conflicts. ("No special agreement shall
adversely affect the situation of [the protected persons] as defined by the present Convention, nor restrict
the rights which it confers upon them." (Geneva Convention I, art. 6; Geneva Convention II, art. 6;
Geneva Convention III, art. 6; Geneva Convention IV, art. 7.) If the conflicts were, in fact, viewed as
international, for the ICRC to accept that they would be governed only by common Article 3, plus the
provisions contained in Article 2, paragraphs 1 to 6, of Agreement No. 1, would have constituted clear
disregard of the aforementioned Geneva provisions. On account of the unanimously recognized
authority, competence and impartiality of the ICRC, as well as its statutory mission to promote and
supervise respect for international humanitarian law, it is inconceivable that, even if there were some
doubt as to the nature of the conflict, the ICRC would promote and endorse an agreement contrary to a
basic provision of the Geneva Conventions. The conclusion is therefore warranted that the ICRC

73. The varying nature of the conflicts is evidenced by the agreements reached by various parties to
abide by certain rules of humanitarian law. Reflecting the international aspects of the conflicts, on 27
November 1991 representatives of the Federal Republic of Yugoslavia, the Yugoslavia Peoples' Army,
the Republic of Croatia, and the Republic of Serbia entered into an agreement on the implementation of
the Geneva Conventions of 1949 and the 1977 Additional Protocol I to those Conventions. (See
Memorandum of Understanding, 27 November 1991.) Significantly, the parties refrained from making
any mention of common Article 3 of the Geneva Conventions, concerning non-international armed
conflicts.

also agree that the conflicts in the former Yugoslavia since 1991 have had both internal and international
aspects. (See Transcript of the Hearing on the Motion on Jurisdiction, 26 July 1995, at 47, 111.)
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75. The intent of the Security Council to promote a peaceful solution of the conflict without pronouncing
upon the question of its international or internal nature is reflected by the Report of the SecretaryGeneral of 3 May 1993 and by statements of Security Council members regarding their interpretation of
the Statute. The Report of the Secretary-General explicitly states that the clause of the Statute
concerning the temporal jurisdiction of the International Tribunal was

As with every other Security Council statement on the subject, this resolution makes no mention of the
nature of the armed conflict at issue. The Security Council was clearly preoccupied with bringing to
justice those responsible for these specifically condemned acts, regardless of context. The Prosecutor
makes much of the Security Council's repeated reference to the grave breaches provisions of the Geneva
Conventions, which are generally deemed applicable only to international armed conflicts. This
argument ignores, however, that, as often as the Security Council has invoked the grave breaches
provisions, it has also referred generally to "other violations of international humanitarian law," an
expression which covers the law applicable in internal armed conflicts as well.

"[c]ontinuing reports of widespread violations of international humanitarian law occurring within
the territory of the former Yugoslavia and especially in Bosnia and Herzegovina including
reports of mass forcible expulsion and deportation of civilians, imprisonment and abuse of
civilians in detention centres, deliberate attacks on non-combatants, hospitals and ambulances,
impeding the delivery of food and medical supplies to the civilian population, and wanton
devastation and destruction of property." (S.C. Res. 771 (13 August 1992).)

In each of its successive resolutions, the Security Council focused on the practices with which it was
concerned, without reference to the nature of the conflict. For example, in resolution 771 of 13 August
1992, the Security Council expressed "grave alarm" at the

74. The Security Council's many statements leading up to the establishment of the International Tribunal
reflect an awareness of the mixed character of the conflicts. On the one hand, prior to creating the
International Tribunal, the Security Council adopted several resolutions condemning the presence of
JNA forces in Bosnia-Herzegovina and Croatia as a violation of the sovereignty of these latter States.
See, e.g., S.C. Res. 752 (15 May 1992); S.C.Res. 757 (30 May 1992); S.C. Res. 779 (6 Oct. 1992); S.C.
Res. 787 (16 Nov. 1992). On the other hand, in none of these many resolutions did the Security Council
explicitly state that the conflicts were international.

Taken together, the agreements reached between the various parties to the conflict(s) in the former
Yugoslavia bear out the proposition that, when the Security Council adopted the Statute of the
International Tribunal in 1993, it did so with reference to situations that the parties themselves
considered at different times and places as either internal or international armed conflicts, or as a mixed
internal-international conflict.

regarded the conflicts governed by the agreement in question as internal.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

"clearly intended to convey the notion that no judgement as to the international or internal
character of the conflict was being exercised." (Report of the Secretary-General, at para. 62, U.N.
Doc. S/25704 (3 May 1993) (hereinafter Report of the Secretary-General).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

76. That the Security Council purposely refrained from classifying the armed conflicts in the former
Yugoslavia as either international or internal and, in particular, did not intend to bind the International
Tribunal by a classification of the conflicts as international, is borne out by a reductio ad absurdum
argument. If the Security Council had categorized the conflict as exclusively international and, in
addition, had decided to bind the International Tribunal thereby, it would follow that the International
Tribunal would have to consider the conflict between Bosnian Serbs and the central authorities of
Bosnia-Herzegovina as international. Since it cannot be contended that the Bosnian Serbs constitute a
State, arguably the classification just referred to would be based on the implicit assumption that the
Bosnian Serbs are acting not as a rebellious entity but as organs or agents of another State, the Federal
Republic of Yugoslavia (Serbia-Montenegro). As a consequence, serious infringements of international
humanitarian law committed by the government army of Bosnia-Herzegovina against Bosnian Serbian
civilians in their power would not be regarded as "grave breaches", because such civilians, having the
nationality of Bosnia-Herzegovina, would not be regarded as "protected persons" under Article 4,
paragraph 1 of Geneva Convention IV. By contrast, atrocities committed by Bosnian Serbs against
Bosnian civilians in their hands would be regarded as "grave breaches", because such civilians would be
"protected persons" under the Convention, in that the Bosnian Serbs would be acting as organs or agents
of another State, the Federal Republic of Yugoslavia (Serbia-Montenegro) of which the Bosnians would
not possess the nationality. This would be, of course, an absurd outcome, in that it would place the
Bosnian Serbs at a substantial legal disadvantage vis-à-vis the central authorities of Bosnia-Herzegovina.
This absurdity bears out the fallacy of the argument advanced by the Prosecutor before the Appeals
Chamber.

In a similar vein, at the meeting at which the Security Council adopted the Statute, three members
indicated their understanding that the jurisdiction of the International Tribunal under Article 3, with
respect to laws or customs of war, included any humanitarian law agreement in force in the former
Yugoslavia. (See statements by representatives of France, the United States, and the United Kingdom,
Provisional Verbatim Record of the 3217th Meeting, at 11, 15, & 19, U.N. Doc. S/PV.3217 (25 May
1993).) As an example of such supplementary agreements, the United States cited the rules on internal
armed conflict contained in Article 3 of the Geneva Conventions as well as "the 1977 Additional
Protocols to these [Geneva] Conventions [of 1949]." (Id. at 15). This reference clearly embraces
Additional Protocol II of 1977, relating to internal armed conflict. No other State contradicted this
interpretation, which clearly reflects an understanding of the conflict as both internal and international (it
should be emphasized that the United States representative, before setting out the American views on the
interpretation of the Statute of the International Tribunal, pointed out: "[W]e understand that other
members of the [Security] Council share our view regarding the following clarifications related to the
Statute."(id.)).
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77. On the basis of the foregoing, we conclude that the conflicts in the former Yugoslavia have both
internal and international aspects, that the members of the Security Council clearly had both aspects of
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79. Article 2 of the Statute of the International Tribunal provides:

(a) Article 2

3. Logical And Systematic Interpretation Of The Statute

In light of this understanding of the Security Council's purpose in creating the International Tribunal, we
turn below to discussion of Appellant's specific arguments regarding the scope of the jurisdiction of the
International Tribunal under Articles 2, 3 and 5 of the Statute.

Thus, the Security Council's object in enacting the Statute - to prosecute and punish persons responsible
for certain condemned acts being committed in a conflict understood to contain both internal and
international aspects - suggests that the Security Council intended that, to the extent possible, the subjectmatter jurisdiction of the International Tribunal should extend to both internal and international armed
conflicts.

78. With the exception of Article 5 dealing with crimes against humanity, none of the statutory
provisions makes explicit reference to the type of conflict as an element of the crime; and, as will be
shown below, the reference in Article 5 is made to distinguish the nexus required by the Statute from the
nexus required by Article 6 of the London Agreement of 8 August 1945 establishing the International
Military Tribunal at Nuremberg. Since customary international law no longer requires any nexus
between crimes against humanity and armed conflict (see below, paras. 140 and 141), Article 5 was
intended to reintroduce this nexus for the purposes of this Tribunal. As previously noted, although
Article 2 does not explicitly refer to the nature of the conflicts, its reference to the grave breaches
provisions suggest that it is limited to international armed conflicts. It would however defeat the
Security Council's purpose to read a similar international armed conflict requirement into the remaining
jurisdictional provisions of the Statute. Contrary to the drafters' apparent indifference to the nature of the
underlying conflicts, such an interpretation would authorize the International Tribunal to prosecute and
punish certain conduct in an international armed conflict, while turning a blind eye to the very same
conduct in an internal armed conflict. To illustrate, the Security Council has repeatedly condemned the
wanton devastation and destruction of property, which is explicitly punishable only under Articles 2 and
3 of the Statute. Appellant maintains that these Articles apply only to international armed conflicts.
However, it would have been illogical for the drafters of the Statute to confer on the International
Tribunal the competence to adjudicate the very conduct about which they were concerned, only in the
event that the context was an international conflict, when they knew that the conflicts at issue in the
former Yugoslavia could have been classified, at varying times and places, as internal, international, or
both.

the conflicts in mind when they adopted the Statute of the International Tribunal, and that they intended
to empower the International Tribunal to adjudicate violations of humanitarian law that occurred in
either context. To the extent possible under existing international law, the Statute should therefore be
construed to give effect to that purpose.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

(h) taking civilians as hostages."

(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(d) extensive destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly;

(c) wilfully causing great suffering or serious injury to body or health;

(b) torture or inhuman treatment, including biological experiments;

(a) wilful killing;

"The International Tribunal shall have the power to prosecute persons committing or ordering to
be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the
following acts against persons or property protected under the provisions of the relevant Geneva
Convention:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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"[H]as been so drafted as to be self-contained rather than referential, save for the identification of
the victims of enumerated acts; that identification and that alone involves going to the

By its explicit terms, and as confirmed in the Report of the Secretary-General, this Article of the Statute
is based on the Geneva Conventions of 1949 and, more specifically, the provisions of those Conventions
relating to "grave breaches" of the Conventions. Each of the four Geneva Conventions of 1949 contains
a "grave breaches" provision, specifying particular breaches of the Convention for which the High
Contracting Parties have a duty to prosecute those responsible. In other words, for these specific acts, the
Conventions create universal mandatory criminal jurisdiction among contracting States. Although the
language of the Conventions might appear to be ambiguous and the question is open to some debate
(see, e.g.,[Amicus Curiae] Submission of the Government of the United States of America Concerning
Certain Arguments Made by Counsel for the Accused in the Case of The Prosecutor of the Tribunal v.
Dusan Tadic, 17 July 1995, (Case No. IT-94-1-T), at 35-6 (hereinafter, U.S. Amicus Curiae Brief), it is
widely contended that the grave breaches provisions establish universal mandatory jurisdiction only with
respect to those breaches of the Conventions committed in international armed conflicts. Appellant
argues that, as the grave breaches enforcement system only applies to international armed conflicts,
reference in Article 2 of the Statute to the grave breaches provisions of the Geneva Conventions limits
the International Tribunal's jurisdiction under that Article to acts committed in the context of an
international armed conflict. The Trial Chamber has held that Article 2:
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81. The Trial Chamber is right in implying that the enforcement mechanism has of course not been
imported into the Statute of the International Tribunal, for the obvious reason that the International
Tribunal itself constitutes a mechanism for the prosecution and punishment of the perpetrators of "grave
breaches." However, the Trial Chamber has misinterpreted the reference to the Geneva Conventions
contained in the sentence of Article 2: "persons or property protected under the provisions of the
relevant Geneva Conventions." (Statute of the Tribunal, art. 2.) For the reasons set out above, this
reference is clearly intended to indicate that the offences listed under Article 2 can only be prosecuted
when perpetrated against persons or property regarded as "protected" by the Geneva Conventions under
the strict conditions set out by the Conventions themselves. This reference in Article 2 to the notion of
"protected persons or property" must perforce cover the persons mentioned in Articles 13, 24, 25 and 26

80. With all due respect, the Trial Chamber's reasoning is based on a misconception of the grave
breaches provisions and the extent of their incorporation into the Statute of the International Tribunal.
The grave breaches system of the Geneva Conventions establishes a twofold system: there is on the one
hand an enumeration of offences that are regarded so serious as to constitute "grave breaches"; closely
bound up with this enumeration a mandatory enforcement mechanism is set up, based on the concept of
a duty and a right of all Contracting States to search for and try or extradite persons allegedly
responsible for "grave breaches." The international armed conflict element generally attributed to the
grave breaches provisions of the Geneva Conventions is merely a function of the system of universal
mandatory jurisdiction that those provisions create. The international armed conflict requirement was a
necessary limitation on the grave breaches system in light of the intrusion on State sovereignty that such
mandatory universal jurisdiction represents. State parties to the 1949 Geneva Conventions did not want
to give other States jurisdiction over serious violations of international humanitarian law committed in
their internal armed conflicts - at least not the mandatory universal jurisdiction involved in the grave
breaches system.

[T]here is no ground for treating Article 2 as in effect importing into the Statute the whole of the
terms of the Conventions, including the reference in common Article 2 of the Geneva Convention
[sic] to international conflicts. As stated, Article 2 of the Statute is on its face, self-contained,
save in relation to the definition of protected persons and things." (Decision at Trial, at paras. 4951.)

[. . . ]

[T]he requirement of international conflict does not appear on the face of Article 2. Certainly,
nothing in the words of the Article expressly require its existence; once one of the specified acts
is allegedly committed upon a protected person the power of the International Tribunal to
prosecute arises if the spatial and temporal requirements of Article 1 are met.

[. . . ]

Conventions themselves for the definition of 'persons or property protected'."

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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This statement, unsupported by any authority, does not seem to be warranted as to the interpretation of
Article 2 of the Statute. Nevertheless, seen from another viewpoint, there is no gainsaying its
significance: that statement articulates the legal views of one of the permanent members of the Security
Council on a delicate legal issue; on this score it provides the first indication of a possible change in
opinio juris of States. Were other States and international bodies to come to share this view, a change in
customary law concerning the scope of the "grave breaches" system might gradually materialize. Other
elements pointing in the same direction can be found in the provision of the German Military Manual
mentioned below (para. 131), whereby grave breaches of international humanitarian law include some
violations of common Article 3. In addition, attention can be drawn to the Agreement of 1 October 1992
entered into by the conflicting parties in Bosnia-Herzegovina. Articles 3 and 4 of this Agreement
implicitly provide for the prosecution and punishment of those responsible for grave breaches of the
Geneva Conventions and Additional Protocol I. As the Agreement was clearly concluded within a
framework of an internal armed conflict (see above, para. 73), it may be taken as an important indication
of the present trend to extend the grave breaches provisions to such category of conflicts. One can also
mention a recent judgement by a Danish court. On 25 November 1994 the Third Chamber of the Eastern
Division of the Danish High Court delivered a judgement on a person accused of crimes committed
together with a number of Croatian military police on 5 August 1993 in the Croatian prison camp of

"the 'grave breaches' provisions of Article 2 of the International Tribunal Statute apply to armed
conflicts of a non-international character as well as those of an international character." (U.S.
Amicus Curiae Brief, at 35.)

83. We find that our interpretation of Article 2 is the only one warranted by the text of the Statute and
the relevant provisions of the Geneva Conventions, as well as by a logical construction of their interplay
as dictated by Article 2. However, we are aware that this conclusion may appear not to be consonant
with recent trends of both State practice and the whole doctrine of human rights - which, as pointed out
below (see paras. 97-127), tend to blur in many respects the traditional dichotomy between international
wars and civil strife. In this connection the Chamber notes with satisfaction the statement in the amicus
curiae brief submitted by the Government of the United States, where it is contended that:

82. The above interpretation is borne out by what could be considered as part of the preparatory works
of the Statute of the International Tribunal, namely the Report of the Secretary-General. There, in
introducing and explaining the meaning and purport of Article 2 and having regard to the "grave
breaches" system of the Geneva Conventions, reference is made to "international armed
conflicts" (Report of the Secretary-General at para. 37).

(protected persons) and 19 and 33 to 35 (protected objects) of Geneva Convention I; in Articles 13, 36,
37 (protected persons) and 22, 24, 25 and 27 (protected objects) of Convention II; in Article 4 of
Convention III on prisoners of war; and in Articles 4 and 20 (protected persons) and Articles 18, 19, 21,
22, 33, 53, 57 etc. (protected property) of Convention IV on civilians. Clearly, these provisions of the
Geneva Conventions apply to persons or objects protected only to the extent that they are caught up in
an international armed conflict. By contrast, those provisions do not include persons or property coming
within the purview of common Article 3 of the four Geneva Conventions.
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As explained by the Secretary-General in his Report on the Statute, this provision is based on the 1907

(e) plunder of public or private property."

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and
education, the arts and sciences, historic monuments and works of art and science;

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;

(b) wanton destruction of cities, towns or villages, or devastation not justified by military
necessity;

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary
suffering;

"The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:

86. Article 3 of the Statute declares the International Tribunal competent to adjudicate violations of the
laws or customs of war. The provision states:

(b) Article 3

85. Before the Trial Chamber, the Prosecutor asserted an alternative argument whereby the provisions
on grave breaches of the Geneva Conventions could be applied to internal conflicts on the strength of
some agreements entered into by the conflicting parties. For the reasons stated below, in Section IV C
(para. 144), we find it unnecessary to resolve this issue at this time.

84. Notwithstanding the foregoing, the Appeals Chamber must conclude that, in the present state of
development of the law, Article 2 of the Statute only applies to offences committed within the context of
international armed conflicts.

Dretelj in Bosnia (The Prosecution v. Refik Saric, unpublished (Den.H. Ct. 1994)). The Court explicitly
acted on the basis of the "grave breaches" provisions of the Geneva Conventions, more specifically
Articles 129 and 130 of Convention III and Articles 146 and 147 of Convention IV (The Prosecution v.
Refik Saric, Transcript, at 1 (25 Nov. 1994)), without however raising the preliminary question of
whether the alleged offences had occurred within the framework of an international rather than an
internal armed conflict (in the event the Court convicted the accused on the basis of those provisions and
the relevant penal provisions of the Danish Penal Code, (see id. at 7-8)). This judgement indicates that
some national courts are also taking the view that the "grave breaches" system may operate regardless of
whether the armed conflict is international or internal.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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To identify the content of the class of offences falling under Article 3, attention should be drawn to an
important fact. The expression "violations of the laws or customs of war" is a traditional term of art used
in the past, when the concepts of "war" and "laws of warfare" still prevailed, before they were largely
replaced by two broader notions: (i) that of "armed conflict", essentially introduced by the 1949 Geneva
Conventions; and (ii) the correlative notion of "international law of armed conflict", or the more recent
and comprehensive notion of "international humanitarian law", which has emerged as a result of the
influence of human rights doctrines on the law of armed conflict. As stated above, it is clear from the
Report of the Secretary-General that the old-fashioned expression referred to above was used in Article
3 of the Statute primarily to make reference to the 1907 Hague Convention (IV) Respecting the Laws
and Customs of War on Land and the Regulations annexed thereto (Report of the Secretary-General, at
para. 41). However, as the Report indicates, the Hague Convention, considered qua customary law,
constitutes an important area of humanitarian international law. (Id.) In other words, the SecretaryGeneral himself concedes that the traditional laws of warfare are now more correctly termed
"international humanitarian law" and that the so-called "Hague Regulations" constitute an important
segment of such law. Furthermore, the Secretary-General has also correctly admitted that the Hague
Regulations have a broader scope than the Geneva Conventions, in that they cover not only the
protection of victims of armed violence (civilians) or of those who no longer take part in hostilities
(prisoners of war), the wounded and the sick) but also the conduct of hostilities; in the words of the
Report: "The Hague Regulations cover aspects of international humanitarian law which are also covered
by the 1949 Geneva Conventions." (Id., at para. 43.) These comments suggest that Article 3 is intended
to cover both Geneva and Hague rules law. On the other hand, the Secretary-General's subsequent
comments indicate that the violations explicitly listed in Article 3 relate to Hague law not contained in
the Geneva Conventions (id., at paras. 43-4). As pointed out above, this list is, however, merely
illustrative: indeed, Article 3, before enumerating the violations provides that they "shall include but not
be limited to" the list of offences. Considering this list in the general context of the Secretary-General's
discussion of the Hague Regulations and international humanitarian law, we conclude that this list may
be construed to include other infringements of international humanitarian law. The only limitation is that
such infringements must not be already covered by Article 2 (lest this latter provision should become
superfluous). Article 3 may be taken to cover all violations of international humanitarian law other than

87. A literal interpretation of Article 3 shows that: (i) it refers to a broad category of offences, namely all
"violations of the laws or customs of war"; and (ii) the enumeration of some of these violations provided
in Article 3 is merely illustrative, not exhaustive.

(i) The Interpretation of Article 3

Hague Convention (IV) Respecting the Laws and Customs of War on Land, the Regulations annexed to
that Convention, and the Nuremberg Tribunal's interpretation of those Regulations. Appellant argues
that the Hague Regulations were adopted to regulate interstate armed conflict, while the conflict in the
former Yugoslavia is in casu an internal armed conflict; therefore, to the extent that the jurisdiction of
the International Tribunal under Article 3 is based on the Hague Regulations, it lacks jurisdiction under
Article 3 to adjudicate alleged violations in the former Yugoslavia. Appellant's argument does not bear
close scrutiny, for it is based on an unnecessarily narrow reading of the Statute.
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Since no delegate contested these declarations, they can be regarded as providing an authoritative
interpretation of Article 3 to the effect that its scope is much broader than the enumerated violations of
Hague law.

"the importance of the fact that the jurisdiction of the International Tribunal covers the whole
range of international humanitarian law and the entire duration of the conflict throughout the
territory of the former Yugoslavia." (Id., at p. 20.)

It should be added that the representative of Hungary stressed:

"[I]t would be our view that the reference to the laws or customs of war in Article 3 is broad
enough to include applicable international conventions." (Id., at p. 19.)

The British delegate stated:

Firstly, it is understood that the 'laws or customs of war' referred to in Article 3 include all
obligations under humanitarian law agreements in force in the territory of the former Yugoslavia
at the time the acts were committed, including common article 3 of the 1949 Geneva
Conventions, and the 1977 Additional Protocols to these Conventions." (Id., at p. 15.)

"[W]e understand that other members of the Council share our view regarding the following
clarifications related to the Statute:

The American delegate stated the following:

"[T]he expression 'laws or customs of war' used in Article 3 of the Statute covers specifically, in
the opinion of France, all the obligations that flow from the humanitarian law agreements in force
on the territory of the former Yugoslavia at the time when the offences were
committed." (Provisional Verbatim Record of the 3217th Meeting, at 11, U.N. Doc. S/PV.3217
(25 May 1993).)

88. That Article 3 does not confine itself to covering violations of Hague law, but is intended also to
refer to all violations of international humanitarian law (subject to the limitations just stated), is borne
out by the debates in the Security Council that followed the adoption of the resolution establishing the
International Tribunal. As mentioned above, three Member States of the Council, namely France, the
United States and the United Kingdom, expressly stated that Article 3 of the Statute also covers
obligations stemming from agreements in force between the conflicting parties, that is Article 3 common
to the Geneva Conventions and the two Additional Protocols, as well as other agreements entered into
by the conflicting parties. The French delegate stated that:

the "grave breaches" of the four Geneva Conventions falling under Article 2 (or, for that matter, the
violations covered by Articles 4 and 5, to the extent that Articles 3, 4 and 5 overlap).

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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91. Article 3 thus confers on the International Tribunal jurisdiction over any serious offence against
international humanitarian law not covered by Article 2, 4 or 5. Article 3 is a fundamental provision
laying down that any "serious violation of international humanitarian law" must be prosecuted by the
International Tribunal. In other words, Article 3 functions as a residual clause designed to ensure that no
serious violation of international humanitarian law is taken away from the jurisdiction of the
International Tribunal. Article 3 aims to make such jurisdiction watertight and inescapable.

90. The Appeals Chamber would like to add that, in interpreting the meaning and purport of the
expressions "violations of the laws or customs of war" or "violations of international humanitarian law",
one must take account of the context of the Statute as a whole. A systematic construction of the Statute
emphasises the fact that various provisions, in spelling out the purpose and tasks of the International
Tribunal or in defining its functions, refer to "serious violations" of international humanitarian
law" (See Statute of the International Tribunal, Preamble, arts. 1, 9(1), 10(1)-(2), 23(1), 29(1) (Emphasis
added.)). It is therefore appropriate to take the expression "violations of the laws or customs of war" to
cover serious violations of international humanitarian law.

89. In light of the above remarks, it can be held that Article 3 is a general clause covering all violations
of humanitarian law not falling under Article 2 or covered by Articles 4 or 5, more specifically: (i)
violations of the Hague law on international conflicts; (ii) infringements of provisions of the Geneva
Conventions other than those classified as "grave breaches" by those Conventions; (iii) violations of
common Article 3 and other customary rules on internal conflicts; (iv) violations of agreements binding
upon the parties to the conflict, considered qua treaty law, i.e., agreements which have not turned into
customary international law (on this point see below, para. 143).
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93. The above interpretation is further confirmed if Article 3 is viewed in its more general perspective,
that is to say, is appraised in its historical context. As the International Court of Justice stated in the
Nicaragua case, Article 1 of the four Geneva Conventions, whereby the contracting parties "undertake
to respect and ensure respect" for the Conventions "in all circumstances", has become a "general
principle [. . .] of humanitarian law to which the Conventions merely give specific expression." (Case
Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.) (Merits),
1986 I.C.J. Reports 14, at para. 220 (27 June) (hereinafter Nicaragua Case). This general principle lays
down an obligation that is incumbent, not only on States, but also on other international entities
including the United Nations. It was with this obligation in mind that, in 1977, the States drafting the
two Additional Protocols to the Geneva Conventions agreed upon Article 89 of Protocol I, whereby:

92. This construction of Article 3 is also corroborated by the object and purpose of the provision. When
it decided to establish the International Tribunal, the Security Council did so to put a stop to all serious
violations of international humanitarian law occurring in the former Yugoslavia and not only special
classes of them, namely "grave breaches" of the Geneva Conventions or violations of the "Hague law."
Thus, if correctly interpreted, Article 3 fully realizes the primary purpose of the establishment of the
International Tribunal, that is, not to leave unpunished any person guilty of any such serious violation,
whatever the context within which it may have been committed.
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(iii) Customary Rules of International Humanitarian Law Governing Internal Armed Conflicts

95. The Appeals Chamber deems it necessary to consider now two of the requirements set out above,
namely: (i) the existence of customary international rules governing internal strife: and (ii) the question
of whether the violation of such rules may entail individual criminal responsibility. The Appeals
Chamber focuses on these two requirements because before the Trial Chamber the Defence argued that
they had not been met in the case at issue. This examination is also appropriate because of the paucity of
authoritative judicial pronouncements and legal literature on this matter.

It follows that it does not matter whether the "serious violation" has occurred within the context of an
international or an internal armed conflict, as long as the requirements set out above are met.

(iv) the violation of the rule must entail, under customary or conventional law, the individual
criminal responsibility of the person breaching the rule.

(iii) the violation must be "serious", that is to say, it must constitute a breach of a rule protecting
important values, and the breach must involve grave consequences for the victim. Thus, for
instance, the fact of a combatant simply appropriating a loaf of bread in an occupied village
would not amount to a "serious violation of international humanitarian law" although it may be
regarded as falling foul of the basic principle laid down in Article 46, paragraph 1, of the Hague
Regulations (and the corresponding rule of customary international law) whereby "private
property must be respected" by any army occupying an enemy territory;

(ii) the rule must be customary in nature or, if it belongs to treaty law, the required conditions
must be met (see below, para. 143);

(i) the violation must constitute an infringement of a rule of international humanitarian law;

94. The Appeals Chamber deems it fitting to specify the conditions to be fulfilled for Article 3 to
become applicable. The following requirements must be met for an offence to be subject to prosecution
before the International Tribunal under Article 3:

(ii) The Conditions That Must Be Fulfilled For A Violation Of International Humanitarian Law
To Be Subject To Article 3

Article 3 is intended to realise that undertaking by endowing the International Tribunal with the power
to prosecute all "serious violations" of international humanitarian law.

"In situations of serious violations of the Conventions or of this Protocol, the High Contracting
Parties undertake to act, jointly or individually, in co-operation with the United Nations and
in conformity with the United Nations Charter." (Protocol I, at art. 89 (Emphasis added).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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97. Since the 1930s, however, the aforementioned distinction has gradually become more and more
blurred, and international legal rules have increasingly emerged or have been agreed upon to regulate
internal armed conflict. There exist various reasons for this development. First, civil wars have become
more frequent, not only because technological progress has made it easier for groups of individuals to
have access to weaponry but also on account of increasing tension, whether ideological, inter-ethnic or
economic; as a consequence the international community can no longer turn a blind eye to the legal
regime of such wars. Secondly, internal armed conflicts have become more and more cruel and
protracted, involving the whole population of the State where they occur: the all-out resort to armed
violence has taken on such a magnitude that the difference with international wars has increasingly
dwindled (suffice to think of the Spanish civil war, in 1936-39, of the civil war in the Congo, in 19601968, the Biafran conflict in Nigeria, 1967-70, the civil strife in Nicaragua, in 1981-1990 or El Salvador,
1980-1993). Thirdly, the large-scale nature of civil strife, coupled with the increasing interdependence
of States in the world community, has made it more and more difficult for third States to remain aloof:
the economic, political and ideological interests of third States have brought about direct or indirect
involvement of third States in this category of conflict, thereby requiring that international law take
greater account of their legal regime in order to prevent, as much as possible, adverse spill-over effects.
Fourthly, the impetuous development and propagation in the international community of human rights
doctrines, particularly after the adoption of the Universal Declaration of Human Rights in 1948, has
brought about significant changes in international law, notably in the approach to problems besetting the
world community. A State-sovereignty-oriented approach has been gradually supplanted by a humanbeing-oriented approach. Gradually the maxim of Roman law hominum causa omne jus constitutum est
(all law is created for the benefit of human beings) has gained a firm foothold in the international
community as well. It follows that in the area of armed conflict the distinction between interstate wars
and civil wars is losing its value as far as human beings are concerned. Why protect civilians from
belligerent violence, or ban rape, torture or the wanton destruction of hospitals, churches, museums or

96. Whenever armed violence erupted in the international community, in traditional international law the
legal response was based on a stark dichotomy: belligerency or insurgency. The former category applied
to armed conflicts between sovereign States (unless there was recognition of belligerency in a civil war),
while the latter applied to armed violence breaking out in the territory of a sovereign State.
Correspondingly, international law treated the two classes of conflict in a markedly different way:
interstate wars were regulated by a whole body of international legal rules, governing both the conduct
of hostilities and the protection of persons not participating (or no longer participating) in armed
violence (civilians, the wounded, the sick, shipwrecked, prisoners of war). By contrast, there were very
few international rules governing civil commotion, for States preferred to regard internal strife as
rebellion, mutiny and treason coming within the purview of national criminal law and, by the same
token, to exclude any possible intrusion by other States into their own domestic jurisdiction. This
dichotomy was clearly sovereignty-oriented and reflected the traditional configuration of the
international community, based on the coexistence of sovereign States more inclined to look after their
own interests than community concerns or humanitarian demands.

a. General
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100. The first rules that evolved in this area were aimed at protecting the civilian population from the
hostilities. As early as the Spanish Civil War (1936-39), State practice revealed a tendency to disregard
the distinction between international and internal wars and to apply certain general principles of
humanitarian law, at least to those internal conflicts that constituted large-scale civil wars. The Spanish
Civil War had elements of both an internal and an international armed conflict. Significantly, both the
republican Government and third States refused to recognize the insurgents as belligerents. They
nonetheless insisted that certain rules concerning international armed conflict applied. Among rules
deemed applicable were the prohibition of the intentional bombing of civilians, the rule forbidding
attacks on non-military objectives, and the rule regarding required precautions when attacking military
objectives. Thus, for example, on 23 March 1938, Prime Minister Chamberlain explained the British
protest against the bombing of Barcelona as follows:

b. Principal Rules

99. Before pointing to some principles and rules of customary law that have emerged in the international
community for the purpose of regulating civil strife, a word of caution on the law-making process in the
law of armed conflict is necessary. When attempting To ascertain State practice with a view to
establishing the existence of a customary rule or a general principle, it is difficult, if not impossible, to
pinpoint the actual behaviour of the troops in the field for the purpose of establishing whether they in
fact comply with, or disregard, certain standards of behaviour. This examination is rendered extremely
difficult by the fact that not only is access to the theatre of military operations normally refused to
independent observers (often even to the ICRC) but information on the actual conduct of hostilities is
withheld by the parties to the conflict; what is worse, often recourse is had to misinformation with a
view to misleading the enemy as well as public opinion and foreign Governments. In appraising the
formation of customary rules or general principles one should therefore be aware that, on account of the
inherent nature of this subject-matter, reliance must primarily be placed on such elements as official
pronouncements of States, military manuals and judicial decisions.

98. The emergence of international rules governing internal strife has occurred at two different levels: at
the level of customary law and at that of treaty law. Two bodies of rules have thus crystallised, which
are by no means conflicting or inconsistent, but instead mutually support and supplement each other.
Indeed, the interplay between these two sets of rules is such that some treaty rules have gradually
become part of customary law. This holds true for common Article 3 of the 1949 Geneva Conventions,
as was authoritatively held by the International Court of Justice (Nicaragua Case, at para. 218), but also
applies to Article 19 of the Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict of 14 May 1954, and, as we shall show below (para. 117), to the core of Additional
Protocol II of 1977.

private property, as well as proscribe weapons causing unnecessary suffering when two sovereign States
are engaged in war, and yet refrain from enacting the same bans or providing the same protection when
armed violence has erupted "only" within the territory of a sovereign State? If international law, while of
course duly safeguarding the legitimate interests of States, must gradually turn to the protection of
human beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

"The rules of international law as to what constitutes a military objective are undefined and
pending the conclusion of the examination of this question [. . .] I am not in a position to make
any statement on the subject. The one definite rule of international law, however, is that the direct
and deliberate bombing of non-combatants is in all circumstances illegal, and His Majesty's
Government's protest was based on information which led them to the conclusion that the
bombardment of Barcelona, carried on apparently at random and without special aim at military
objectives, was in fact of this nature." (333 House of Commons Debates, col. 1177 (23 March
1938).)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
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102. Subsequent State practice indicates that the Spanish Civil War was not exceptional in bringing

(1) The intentional bombing of civilian populations is illegal;
(2) Objectives aimed at from the air must be legitimate military objectives and must be
identifiable;
(3) Any attack on legitimate military objectives must be carried out in such a way that civilian
populations in the neighbourhood are not bombed through negligence." (League of Nations, O.J.
Spec. Supp. 183, at 135-36 (1938).)

"[r]ecognize[d] the following principles as a necessary basis for any subsequent regulations:

101. Such views were reaffirmed in a number of contemporaneous resolutions by the Assembly of the
League of Nations, and in the declarations and agreements of the warring parties. For example, on 30
September 1938, the Assembly of the League of Nations unanimously adopted a resolution concerning
both the Spanish conflict and the Chinese-Japanese war. After stating that "on numerous occasions
public opinion has expressed through the most authoritative channels its horror of the bombing of
civilian populations" and that "this practice, for which there is no military necessity and which, as
experience shows, only causes needless suffering, is condemned under recognised principles of
international law", the Assembly expressed the hope that an agreement could be adopted on the matter
and went on to state that it

"I think we may say that there are, at any rate, three rules of international law or three principles
of international law which are as applicable to warfare from the air as they are to war at sea or on
land. In the first place, it is against international law to bomb civilians as such and to make
deliberate attacks upon civilian populations. That is undoubtedly a violation of international law.
In the second place, targets which are aimed at from the air must be legitimate military objectives
and must be capable of identification. In the third place, reasonable care must be taken in
attacking those military objectives so that by carelessness a civilian population in the
neighbourhood is not bombed." (337 House of Commons Debates, cols. 937-38 (21 June 1938).)

More generally, replying to questions by Member of Parliament Noel-Baker concerning the civil war in
Spain, on 21 June 1938 the Prime Minister stated the following:
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In this matter, the Congolese Government desires not only to protect human lives but also to
respect the Geneva Convention [sic]. It also expects the rebels - and makes an urgent appeal to

"For humanitarian reasons, and with a view to reassuring, in so far as necessary, the civilian
population which might fear that it is in danger, the Congolese Government wishes to state that
the Congolese Air Force will limit its action to military objectives.

105. As a notable example, we cite the conduct of the Democratic Republic of the Congo in its civil war.
In a public statement issued on 21 October 1964, the Prime Minister made the following commitment
regarding the conduct of hostilities:

104. Agreements made pursuant to common Article 3 are not the only vehicle through which
international humanitarian law has been brought to bear on internal armed conflicts. In several cases
reflecting customary adherence to basic principles in internal conflicts, the warring parties have
unilaterally committed to abide by international humanitarian law.

103. Common Article 3 contains not only the substantive rules governing internal armed conflict but
also a procedural mechanism inviting parties to internal conflicts to agree to abide by the rest of the
Geneva Conventions. As in the current conflicts in the former Yugoslavia, parties to a number of
internal armed conflicts have availed themselves of this procedure to bring the law of international
armed conflicts into force with respect to their internal hostilities. For example, in the 1967 conflict in
Yemen, both the Royalists and the President of the Republic agreed to abide by the essential rules of the
Geneva Conventions. Such undertakings reflect an understanding that certain fundamental rules should
apply regardless of the nature of the conflict.

In an important subsequent development, States specified certain minimum mandatory rules applicable
to internal armed conflicts in common Article 3 of the Geneva Conventions of 1949. The International
Court of Justice has confirmed that these rules reflect "elementary considerations of humanity"
applicable under customary international law to any armed conflict, whether it is of an internal or
international character. (Nicaragua Case, at para. 218). Therefore, at least with respect to the minimum
rules in common Article 3, the character of the conflict is irrelevant.

about the extension of some general principles of the laws of warfare to internal armed conflict. While
the rules that evolved as a result of the Spanish Civil War were intended to protect civilians finding
themselves in the theatre of hostilities, rules designed to protect those who do not (or no longer) take
part in hostilities emerged after World War II. In 1947, instructions were issued to the Chinese "peoples'
liberation army" by Mao Tse-Tung who instructed them not to "kill or humiliate any of Chiang KaiShek's army officers and men who lay down their arms." (Manifesto of the Chinese People's Liberation
Army, in Mao Tse-Tung, 4 Selected Works (1961) 147, at 151.) He also instructed the insurgents, among
other things, not to "ill-treat captives", "damage crops" or "take liberties with women." (On the Reissue
of the Three Main Rules of Discipline and the Eight Points for Attention - Instruction of the General
Headquarters of the Chinese People's Liberation Army, in id., 155.)

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

106. A further confirmation can be found in the "Operational Code of Conduct for Nigerian Armed
Forces", issued in July 1967 by the Head of the Federal Military Government, Major General Y. Gowon,
to regulate the conduct of military operations of the Federal Army against the rebels. In this
"Operational Code of Conduct", it was stated that, to repress the rebellion in Biafra, the Federal troops
were duty-bound to respect the rules of the Geneva Conventions and in addition were to abide by a set of
rules protecting civilians and civilian objects in the theatre of military operations. (See A.H.M. KirkGreene, 1 Crisis and Conflict in Nigeria, A Documentary Sourcebook 1966-1969, 455-57 (1971).)
This "Operational Code of Conduct" shows that in a large-scale and protracted civil war the central
authorities, while refusing to grant recognition of belligerency, deemed it necessary to apply not only the
provisions of the Geneva Conventions designed to protect civilians in the hands of the enemy and
captured combatants, but also general rules on the conduct of hostilities that are normally applicable in
international conflicts. It should be noted that the code was actually applied by the Nigerian authorities.
Thus, for instance, it is reported that on 27 June 1968, two officers of the Nigerian Army were publicly
executed by a firing squad in Benin City in Mid-Western Nigeria for the murder of four civilians near
Asaba, (see New Nigerian, 28 June 1968, at 1). In addition, reportedly on 3 September 1968, a Nigerian
Lieutenant was court-martialled, sentenced to death and executed by a firing squad at Port-Harcourt for
killing a rebel Biafran soldier who had surrendered to Federal troops near Aba. (See Daily Times Nigeria, 3 September 1968, at 1; Daily Times, - Nigeria, 4 September 1968, at 1.)
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107. A more recent instance of this tendency can be found in the stand taken in 1988 by the rebels (the
FMLN) in El Salvador, when it became clear that the Government was not ready to apply the Additional
Protocol II it had previously ratified. The FMLN undertook to respect both common Article 3 and

This attitude of the Nigerian authorities confirms the trend initiated with the Spanish Civil War and
referred to above (see paras. 101-102), whereby the central authorities of a State where civil strife has
broken out prefer to withhold recognition of belligerency but, at the same time, extend to the conflict the
bulk of the body of legal rules concerning conflicts between States.
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"the following principles for observance by all governmental and other authorities responsible for
action in armed conflict: (a) That the right of the parties to a conflict to adopt means of injuring
the enemy is not unlimited; (b) That it is prohibited to launch attacks against the civilian
populations as such; (c) That distinction must be made at all times between persons taking part in
the hostilities and members of the civilian population to the effect that the latter be spared as
much as possible." (G.A. Res. 2444, U.N. GAOR., 23rd Session, Supp. No. 18 U.N. Doc. A/7218
(1968).)

110. The application of certain rules of war in both internal and international armed conflicts is
corroborated by two General Assembly resolutions on "Respect of human rights in armed conflict." The
first one, resolution 2444, was unanimously4 adopted in 1968 by the General Assembly: "[r]ecognizing
the necessity of applying basic humanitarian principles in all armed conflicts," the General Assembly
"affirm[ed]"

109. As is well known, the ICRC has been very active in promoting the development, implementation
and dissemination of international humanitarian law. From the angle that is of relevance to us, namely
the emergence of customary rules on internal armed conflict, the ICRC has made a remarkable
contribution by appealing to the parties to armed conflicts to respect international humanitarian law. It is
notable that, when confronted with non-international armed conflicts, the ICRC has promoted the
application by the contending parties of the basic principles of humanitarian law. In addition, whenever
possible, it has endeavoured to persuade the conflicting parties to abide by the Geneva Conventions of
1949 or at least by their principal provisions. When the parties, or one of them, have refused to comply
with the bulk of international humanitarian law, the ICRC has stated that they should respect, as a
minimum, common Article 3. This shows that the ICRC has promoted and facilitated the extension of
general principles of humanitarian law to internal armed conflict. The practical results the ICRC has thus
achieved in inducing compliance with international humanitarian law ought therefore to be regarded as
an element of actual international practice; this is an element that has been conspicuously instrumental in
the emergence or crystallization of customary rules.

108. In addition to the behaviour of belligerent States, Governments and insurgents, other factors have
been instrumental in bringing about the formation of the customary rules at issue. The Appeals Chamber
will mention in particular the action of the ICRC, two resolutions adopted by the United Nations General
Assembly, some declarations made by member States of the European Community (now European
Union), as well as Additional Protocol II of 1977 and some military manuals.

This statement indicates acceptance of rules regarding the conduct of internal hostilities, and, in
particular, the principle that civilians must not be attacked. Like State practice in the Spanish Civil War,
the Congolese Prime Minister's statement confirms the status of this rule as part of the customary law of
internal armed conflicts. Indeed, this statement must not be read as an offer or a promise to undertake
obligations previously not binding; rather, it aimed at reaffirming the existence of such obligations and
spelled out the notion that the Congolese Government would fully comply with them.

Protocol II:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

"The FMLN shall ensure that its combat methods comply with the provisions of common Article
3 of the Geneva Conventions and Additional Protocol II, take into consideration the needs of the
majority of the population, and defend their fundamental freedoms." (FMLN, La legitimidad de
nuestros metodos de lucha, Secretaria de promocion y proteccion de lo Derechos Humanos del
FMLN, El Salvador, 10 Octobre 1988, at 89; unofficial translation.)3

them to that effect - to act in the same manner.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

As a practical measure, the Congolese Government suggests that International Red Cross
observers come to check on the extent to which the Geneva Convention [sic] is being respected,
particularly in the matter of the treatment of prisoners and the ban against taking
hostages." (Public Statement of Prime Minister of the Democratic Republic of the Congo (21
Oct. 1964), reprinted in American Journal of International Law (1965) 614, at 616.)
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7. Civilian populations, or individual members thereof, should not be the object of reprisals,

6. Places or areas designated for the sole protection of civilians, such as hospital zones or similar
refuges, should not be the object of military operations.

5. Dwellings and other installations that are used only by civilian populations should not be the
object of military operations.

4. Civilian populations as such should not be the object of military operations.

3. In the conduct of military operations, every effort should be made to spare civilian populations
from the ravages of war, and all necessary precautions should be taken to avoid injury, loss or
damage to civilian populations.

2. In the conduct of military operations during armed conflicts, a distinction must be made at all
times between persons actively taking part in the hostilities and civilian populations.

1. Fundamental human rights, as accepted in international law and laid down in international
instruments, continue to apply fully in situations of armed conflict.

"Bearing in mind the need for measures to ensure the better protection of human rights in armed
conflicts of all types, [. . . the General Assembly] Affirms the following basic principles for the
protection of civilian populations in armed conflicts, without prejudice to their future elaboration
within the framework of progressive development of the international law of armed conflict:

111. Elaborating on the principles laid down in resolution 2444, in 1970 the General Assembly
unanimously5 adopted resolution 2675 on "Basic principles for the protection of civilian populations in
armed conflicts." In introducing this resolution, which it co-sponsored, to the Third Committee, Norway
explained that as used in the resolution, "the term 'armed conflicts' was meant to cover armed conflicts
of all kinds, an important point, since the provisions of the Geneva Conventions and the Hague
Regulations did not extend to all conflicts." (U.N. GAOR, 3rd Comm., 25th Sess., 1785th Mtg., at 281,
U.N. Doc. A/C.3/SR.1785 (1970); see also U.N. GAOR, 25th Sess., 1922nd Mtg., at 3, U.N. Doc. A/
PV.1922 (1970) (statement of the representative of Cuba during the Plenary discussion of resolution
2675).)The resolution stated the following:

It should be noted that, before the adoption of the resolution, the United States representative stated in
the Third Committee that the principles proclaimed in the resolution "constituted a reaffirmation of
existing international law" (U.N. GAOR, 3rd Comm., 23rd Sess., 1634th Mtg., at 2, U.N. Doc. A/C.3/
SR.1634 (1968)). This view was reiterated in 1972, when the United States Department of Defence
pointed out that the resolution was "declaratory of existing customary international law" or, in other
words, "a correct restatement" of "principles of customary international law." (See 67 American
Journal of International Law (1973), at 122, 124.)
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115. Similarly, the now fifteen Member States of the European Union recently insisted on respect for

Appeals to the parties to a civil war to respect the principles of international humanitarian law were also
made by the Security Council in the case of Somalia and Georgia. As for Somalia, mention can be made
of resolution 794 in which the Security Council in particular condemned, as a breach of international
humanitarian law, "the deliberate impeding of the delivery of food and medical supplies essential for the
survival of the civilian population") (S.C. Res. 794 (3 December 1992)) and resolution 814 (S.C. Res.
814 (26 March 1993)). As for Georgia, see Resolution 993, (in which the Security Council reaffirmed
"the need for the parties to comply with international humanitarian law") (S.C. Res. 993 (12 May 1993)).

114. A similar, albeit more general, appeal was made by the Security Council in its resolution 788 (in
operative paragraph 5 it called upon "all parties to the conflict and all others concerned to respect strictly
the provisions of international humanitarian law") (S.C. Res. 788 (19 November 1992)), an appeal
reiterated in resolution 972 (S.C. Res. 972 (13 January 1995)) and in resolution 1001 (S.C. Res. 1001
(30 June 1995)).

"In particular, the Community and its Member States call upon the parties in the conflict, in
conformity with international law and the most basic humanitarian principles, to safeguard from
violence the embassies and places of refuge such as churches, hospitals, etc., where defenceless
civilians have sought shelter." (6 European Political Cooperation Documentation Bulletin, at 295
(1990).)

113. That international humanitarian law includes principles or general rules protecting civilians from
hostilities in the course of internal armed conflicts has also been stated on a number of occasions by
groups of States. For instance, with regard to Liberia, the (then) twelve Member States of the European
Community, in a declaration of 2 August 1990, stated:

112. Together, these resolutions played a twofold role: they were declaratory of the principles of
customary international law regarding the protection of civilian populations and property in armed
conflicts of any kind and, at the same time, were intended to promote the adoption of treaties on the
matter, designed to specify and elaborate upon such principles.

8. The provision of international relief to civilian populations is in conformity with the
humanitarian principles of the Charter of the United Nations, the Universal Declaration of
Human Rights and other international instruments in the field of human rights. The Declaration
of Principles for International Humanitarian Relief to the Civilian Population in Disaster
Situations, as laid down in resolution XXVI adopted by the twenty-first International Conference
of the Red Cross, shall apply in situations of armed conflict, and all parties to a conflict should
make every effort to facilitate this application." (G.A. Res. 2675, U.N. GAOR., 25th Sess., Supp.
No. 28 U.N. Doc. A/8028 (1970).)

forcible transfers or other assaults on their integrity.
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116. It must be stressed that, in the statements and resolutions referred to above, the European Union
and the United Nations Security Council did not mention common Article 3 of the Geneva Conventions,
but adverted to "international humanitarian law", thus clearly articulating the view that there exists a
corpus of general principles and norms on internal armed conflict embracing common Article 3 but
having a much greater scope.

"It deplores the serious violations of human rights and international humanitarian law which are
still occurring [in Chechnya]. It calls for an immediate cessation of the fighting and for the
opening of negotiations to allow a political solution to the conflict to be found. It demands that
freedom of access to Chechnya and the proper convoying of humanitarian aid to the population
be guaranteed." (Council of the European Union-General Secretariat, Press Release 4385/95
(Presse 24), at 1 (23 January 1995).)

The appeal was reiterated on 23 January 1995, when the European Union made the following
declaration:

"The European Union is following the continuing fighting in Chechnya with the greatest concern.
The promised cease-fires are not having any effect on the ground. Serious violations of human
rights and international humanitarian law are continuing. The European Union strongly deplores
the large number of victims and the suffering being inflicted on the civilian population." (Council
of the European Union - General Secretariat, Press Release 4215/95 (Presse II-G), at 1 (17
January 1995).)

international humanitarian law in the civil war in Chechnya. On 17 January 1995 the Presidency of the
European Union issued a declaration stating:
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This proposition is confirmed by the views expressed by a number of States. Thus, for example, mention
can be made of the stand taken in 1987 by El Salvador (a State party to Protocol II). After having been
repeatedly invited by the General Assembly to comply with humanitarian law in the civil war raging on
its territory (see, e.g., G.A. Res. 41/157 (1986)), the Salvadorian Government declared that, strictly
speaking, Protocol II did not apply to that civil war (although an objective evaluation prompted some
Governments to conclude that all the conditions for such applications were met, (see, e.g., 43 Annuaire
Suisse de Droit International, (1987) at 185-87). Nevertheless, the Salvadorian Government undertook
to comply with the provisions of the Protocol, for it considered that such provisions "developed and
supplemented" common Article 3, "which in turn constitute[d] the minimum protection due to every
human being at any time and place"(6) (See Informe de la Fuerza Armata de El Salvador sobre el
respeto y la vigencia de las normas del Derecho Internacional Humanitario durante el periodo de

117. Attention must also be drawn to Additional Protocol II to the Geneva Conventions. Many
provisions of this Protocol can now be regarded as declaratory of existing rules or as having crystallised
emerging rules of customary law or else as having been strongly instrumental in their evolution as
general principles.
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119. So far we have pointed to the formation of general rules or principles designed to protect civilians
or civilian objects from the hostilities or, more generally, to protect those who do not (or no longer)
take active part in hostilities. We shall now briefly show how the gradual extension to internal armed
conflict of rules and principles concerning international wars has also occurred as regards means and
methods of warfare. As the Appeals Chamber has pointed out above (see para. 110), a general principle
has evolved limiting the right of the parties to conflicts "to adopt means of injuring the enemy." The
same holds true for a more general principle, laid down in the so-called Turku Declaration of Minimum
Humanitarian Standards of 1990, and revised in 1994, namely Article 5, paragraph 3, whereby "[w]
eapons or other material or methods prohibited in international armed conflicts must not be employed in
any circumstances." (Declaration of Minimum Humanitarian Standards, reprinted in, Report of the SubCommission on Prevention of Discrimination and Protection of Minorities on its Forty-sixth Session,
Commission on Human Rights, 51st Sess., Provisional Agenda Item 19, at 4, U.N. Doc. E/
CN.4/1995/116 (1995).) It should be noted that this Declaration, emanating from a group of
distinguished experts in human rights and humanitarian law, has been indirectly endorsed by the
Conference on Security and Cooperation in Europe in its Budapest Document of 1994 (Conference on
Security and Cooperation in Europe, Budapest Document 1994: Towards Genuine Partnership in a New
Era, para. 34 (1994)) and in 1995 by the United Nations Sub-Commission on Prevention of
Discrimination and Protection of Minorities (Report of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities on its Forty-sixth Session, Commission on Human Rights,
51st Sess., Agenda Item 19, at 1, U.N. Doc. E/CN.4/1995/L.33 (1995)).

Members of the German army, like their Allies, shall comply with the rules of international
humanitarian law in the conduct of military operations in all armed conflicts, whatever the nature
of such conflicts." (Humanitäres Völkerrecht in bewaffneten Konflikten - Handbuch, August
1992, DSK AV207320065, at para. 211 in fine; unofficial translation.)(7)

118. That at present there exist general principles governing the conduct of hostilities (the so-called
"Hague Law") applicable to international and internal armed conflicts is also borne out by national
military manuals. Thus, for instance, the German Military Manual of 1992 provides that:

"[T]he basic core of Protocol II is, of course, reflected in common article 3 of the 1949 Geneva
Conventions and therefore is, and should be, a part of generally accepted customary law. This
specifically includes its prohibitions on violence towards persons taking no active part in
hostilities, hostage taking, degrading treatment, and punishment without due
process" (Humanitarian Law Conference, Remarks of Michael J. Matheson, (2) American
University Journal of International Law and Policy (1987) 419, at 430-31).

Septiembre de 1986 a Agosto de 1987, at 3 (31 August 1987) (forwarded by Ministry of Defence and
Security of El Salvador to Special Representative of the United Nations Human Rights Commission (2
October 1987),; (unofficial translation). Similarly, in 1987, Mr. M.J. Matheson, speaking in his capacity
as Deputy Legal Adviser of the United States State Department, stated that:
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This statement was reiterated by the Greek representative, on behalf of the Twelve, on many occasions.
(See U.N. GAOR, 1st Comm., 43rd Sess., 4th Mtg., at 47, U.N. Doc. A/C.1/43/PV.4 (1988)(statement of
18 October 1988 in the First Committee of the General Assembly); U.N. GAOR, 1st Comm., 43rd Sess.,
31st Mtg., at 23, U.N. Doc. A/C.1/43/PV.31 (statement of 9 November 1988 in meeting of First
Committee of the General Assembly to the effect inter alia that "The Twelve [. . .] call for respect for the
Geneva Protocol of 1925 and other relevant rules of customary international law"); U.N. GAOR, 1st
Comm., 43rd Sess., 49th Mtg., at 16, U.N. Doc. A/C.3/43/SR.49 (summary of statement of 22
November 1988 in Third Committee of the General Assembly); see also Report on European Union
[EPC Aspects], 4 European Political Cooperation Documentation Bulletin (1988), 325, at 330; Question
No 362/88 by Mr. Arbeloa Muru (S-E) Concerning the Poisoning of Opposition Members in Iraq, 4
European Political Cooperation Documentation Bulletin (1988), 187 (statement of the Presidency in
response to a question of a member of the European Parliament).)

"The Twelve are greatly concerned at reports of the alleged use of chemical weapons against the
Kurds [by the Iraqi authorities]. They confirm their previous positions, condemning any use of
these weapons. They call for respect of international humanitarian law, including the Geneva
Protocol of 1925, and Resolutions 612 and 620 of the United Nations Security Council
[concerning the use of chemical weapons in the Iraq-Iran war]." (4 European Political
Cooperation Documentation Bulletin, (1988) at 92.)

120. This fundamental concept has brought about the gradual formation of general rules concerning
specific weapons, rules which extend to civil strife the sweeping prohibitions relating to international
armed conflicts. By way of illustration, we will mention chemical weapons. Recently a number of States
have stated that the use of chemical weapons by the central authorities of a State against its own
population is contrary to international law. On 7 September 1988 the [then] twelve Member States of the
European Community made a declaration whereby:

Indeed, elementary considerations of humanity and common sense make it preposterous that the use by
States of weapons prohibited in armed conflicts between themselves be allowed when States try to put
down rebellion by their own nationals on their own territory. What is inhumane, and consequently
proscribed, in international wars, cannot but be inhumane and inadmissible in civil strife.
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121. A firm position to the same effect was taken by the British authorities: in 1988 the Foreign Office
stated that the Iraqi use of chemical weapons against the civilian population of the town of Halabja
represented "a serious and grave violation of the 1925 Geneva Protocol and international humanitarian
law. The U.K. condemns unreservedly this and all other uses of chemical weapons." (59 British
Yearbook of International Law (1988) at 579; see also id. at 579-80.) A similar stand was taken by the
German authorities. On 27 October 1988 the German Parliament passed a resolution whereby it
"resolutely rejected the view that the use of poison gas was allowed on one's own territory and in clashes
akin to civil wars, assertedly because it was not expressly prohibited by the Geneva Protocol of
1925"(8) . (50 Zeitschrift Für Ausländisches Öffentliches Recht Und Völkerrecht (1990), at 382-83;
unofficial translation.) Subsequently the German representative in the General Assembly expressed
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This information had already been provided on 20 September 1988 in a press conference by the State
Department spokesman Mr Redman. (See State Department Daily Briefing, 20 September 1988,
Transcript ID: 390807, p. 8.) It should also be stressed that a number of countries (Turkey, Saudi Arabia,
Egypt, Jordan, Bahrain, Kuwait) as well as the Arab League in a meeting of Foreign Ministers at Tunis
on 12 September 1988, strongly disagreed with United States' assertions that Iraq had used chemical
weapons against its Kurdish nationals. However, this disagreement did not turn on the legality of the use
of chemical weapons; rather, those countries accused the United States of "conducting a smear media
campaign against Iraq." (See New York Times, 15 September 1988, at A 13; Washington Post, 20
September 1988, at A 21.)

"On September 17, Iraq reaffirmed its adherence to international law, including the 1925 Geneva
Protocol on chemical weapons as well as other international humanitarian law. We welcomed this
statement as a positive step and asked for confirmation that Iraq means by this to renounce the
use of chemical weapons inside Iraq as well as against foreign enemies. On October 3, the Iraqi
Foreign Minister confirmed this directly to Secretary Schultz." (Id. at 44.)

123. It is interesting to note that, reportedly, the Iraqi Government "flatly denied the poison gas
charges." (New York Times, 16 September 1988, at A 11.) Furthermore, it agreed to respect and abide
by the relevant international norms on chemical weapons. In the aforementioned statement, Ambassador
Murphy said:

On 13 September 1988, Secretary of State George Schultz, in a hearing before the United States Senate
Judiciary Committee strongly condemned as "completely unacceptable" the use of chemical weapons by
Iraq. (Hearing on Refugee Consultation with Witness Secretary of State George Shultz, 100th Cong., 2d
Sess., (13 September 1988) (Statement of Secretary of State Shultz).) On 13 October of the same year,
Ambassador R.W. Murphy, Assistant Secretary for Near Eastern and South Asian Affairs, before the
Sub-Committee on Europe and the Middle East of the House of Representatives Foreign Affairs
Committee did the same, branding that use as "illegal." (See Department of State Bulletin (December
1988) 41, at 43-4.)

Questions have been raised as to whether the prohibition in the 1925 Geneva Protocol against
[chemical weapon] use 'in war' applies to [chemical weapon] use in internal conflicts. However,
it is clear that such use against the civilian population would be contrary to the customary
international law that is applicable to internal armed conflicts, as well as other international
agreements." (United States, Department of State, Press Guidance (9 September 1988).)

122. A clear position on the matter was also taken by the United States Government. In a "press
guidance" statement issued by the State Department on 9 September 1988 it was stated that:

Germany's alarm "about reports of the use of chemical weapons against the Kurdish population" and
referred to "breaches of the Geneva Protocol of 1925 and other norms of international law." (U.N.
GAOR, 1st Comm., 43rd Sess., 31st Mtng., at 16, U.N. Doc. A/C.1/43/PV.31 (1988).)
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126. The emergence of the aforementioned general rules on internal armed conflicts does not imply that
internal strife is regulated by general international law in all its aspects. Two particular limitations may
be noted: (i) only a number of rules and principles governing international armed conflicts have
gradually been extended to apply to internal conflicts; and (ii) this extension has not taken place in the
form of a full and mechanical transplant of those rules to internal conflicts; rather, the general essence of
those rules, and not the detailed regulation they may contain, has become applicable to internal conflicts.
(On these and other limitations of international humanitarian law governing civil strife, see the important
message of the Swiss Federal Council to the Swiss Chambers on the ratification of the two 1977
Additional Protocols (38 Annuaire Suisse de Droit International (1982) 137 at 145-49.))

125. State practice shows that general principles of customary international law have evolved with
regard to internal armed conflict also in areas relating to methods of warfare. In addition to what has
been stated above, with regard to the ban on attacks on civilians in the theatre of hostilities, mention can
be made of the prohibition of perfidy. Thus, for instance, in a case brought before Nigerian courts, the
Supreme Court of Nigeria held that rebels must not feign civilian status while engaging in military
operations. (See Pius Nwaoga v. The State, 52 International Law Reports, 494, at 496-97 (Nig. S. Ct.
1972).)

124. It is therefore clear that, whether or not Iraq really used chemical weapons against its own Kurdish
nationals - a matter on which this Chamber obviously cannot and does not express any opinion - there
undisputedly emerged a general consensus in the international community on the principle that the use
of those weapons is also prohibited in internal armed conflicts.
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128. Even if customary international law includes certain basic principles applicable to both internal and
international armed conflicts, Appellant argues that such prohibitions do not entail individual criminal
responsibility when breaches are committed in internal armed conflicts; these provisions cannot,
therefore, fall within the scope of the International Tribunal's jurisdiction. It is true that, for example,
common Article 3 of the Geneva Conventions contains no explicit reference to criminal liability for
violation of its provisions. Faced with similar claims with respect to the various agreements and
conventions that formed the basis of its jurisdiction, the International Military Tribunal at Nuremberg
concluded that a finding of individual criminal responsibility is not barred by the absence of treaty
provisions on punishment of breaches. (See The Trial of Major War Criminals: Proceedings of the
International Military Tribunal Sitting at Nuremberg Germany, Part 22, at 445, 467 (1950).) The

(iv) Individual Criminal Responsibility In Internal Armed Conflict

127. Notwithstanding these limitations, it cannot be denied that customary rules have developed to
govern internal strife. These rules, as specifically identified in the preceding discussion, cover such areas
as protection of civilians from hostilities, in particular from indiscriminate attacks, protection of civilian
objects, in particular cultural property, protection of all those who do not (or no longer) take active part
in hostilities, as well as prohibition of means of warfare proscribed in international armed conflicts and
ban of certain methods of conducting hostilities.
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131. Breaches of common Article 3 are clearly, and beyond any doubt, regarded as punishable by the
Military Manual of Germany (Humanitäres Völkerrecht in bewaffneten Konflikten - Handbuch,
August 1992, DSK AV2073200065, at para. 1209)(unofficial translation), which includes among the
"grave breaches of international humanitarian law", "criminal offences" against persons protected by
common Article 3, such as "wilful killing, mutilation, torture or inhumane treatment including biological
experiments, wilfully causing great suffering, serious injury to body or health, taking of hostages", as
well as "the fact of impeding a fair and regular trial"(9) . (Interestingly, a previous edition of the German
Military Manual did not contain any such provision. See Kriegsvölkerrecht - Allgemeine Bestimmungen
des Kriegführungsrechts und Landkriegsrecht, ZDv 15-10, March 1961, para. 12; Kriegsvölkerrecht Allgemeine Bestimmungen des Humanitätsrechts, ZDv 15/5, August 1959, paras. 15-16, 30-2).
Furthermore, the "Interim Law of Armed Conflict Manual" of New Zealand, of 1992, provides that
"while non-application [i.e. breaches of common Article 3] would appear to render those responsible
liable to trial for 'war crimes', trials would be held under national criminal law, since no 'war' would be
in existence" (New Zealand Defence Force Directorate of Legal Services, DM (1992) at 112, Interim
Law of Armed Conflict Manual, para. 1807, 8). The relevant provisions of the manual of the United
States (Department of the Army, The Law of Land Warfare, Department of the Army Field Manual, FM
27-10, (1956), at paras. 11 & 499) may also lend themselves to the interpretation that "war crimes", i.e.,
"every violation of the law of war", include infringement of common Article 3. A similar interpretation
might be placed on the British Manual of 1958 (War Office, The Law of War on Land, Being Part III of

130. Furthermore, many elements of international practice show that States intend to criminalize serious
breaches of customary rules and principles on internal conflicts. As mentioned above, during the
Nigerian Civil War, both members of the Federal Army and rebels were brought before Nigerian courts
and tried for violations of principles of international humanitarian law (see paras. 106 and 125).

129. Applying the foregoing criteria to the violations at issue here, we have no doubt that they entail
individual criminal responsibility, regardless of whether they are committed in internal or international
armed conflicts. Principles and rules of humanitarian law reflect "elementary considerations of
humanity" widely recognized as the mandatory minimum for conduct in armed conflicts of any kind. No
one can doubt the gravity of the acts at issue, nor the interest of the international community in their
prohibition.

[c]rimes against international law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of international law be
enforced." (id., at 447.)

Nuremberg Tribunal considered a number of factors relevant to its conclusion that the authors of
particular prohibitions incur individual responsibility: the clear and unequivocal recognition of the rules
of warfare in international law and State practice indicating an intention to criminalize the prohibition,
including statements by government officials and international organizations, as well as punishment of
violations by national courts and military tribunals (id., at 445-47, 467). Where these conditions are met,
individuals must be held criminally responsible, because, as the Nuremberg Tribunal concluded:
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132. Attention should also be drawn to national legislation designed to implement the Geneva
Conventions, some of which go so far as to make it possible for national courts to try persons
responsible for violations of rules concerning internal armed conflicts. This holds true for the Criminal
Code of the Socialist Federal Republic of Yugoslavia, of 1990, as amended for the purpose of making
the 1949 Geneva Conventions applicable at the national criminal level. Article 142 (on war crimes
against the civilian population) and Article 143 (on war crimes against the wounded and the sick)
expressly apply "at the time of war, armed conflict or occupation"; this would seem to imply that they
also apply to internal armed conflicts. (Socialist Federal Republic of Yugoslavia, Federal Criminal
Code, arts. 142-43 (1990).) (It should be noted that by a decree having force of law, of 11 April 1992,
the Republic of Bosnia and Herzegovina has adopted that Criminal Code, subject to some amendments.)
(2 Official Gazette of the Republic of Bosnia and Herzegovina 98 (11 April 1992)(translation).)
Furthermore, on 26 December 1978 a law was passed by the Yugoslav Parliament to implement the two
Additional Protocols of 1977 (Socialist Federal Republic of Yugoslavia, Law of Ratification of the
Geneva Protocols, Medunarodni Ugovori, at 1083 (26 December 1978).) as a result, by virtue of Article
210 of the Yugoslav Constitution, those two Protocols are "directly applicable" by the courts of
Yugoslavia. (Constitution of the Socialist Federal Republic of Yugoslavia, art. 210.) Without any
ambiguity, a Belgian law enacted on 16 June 1993 for the implementation of the 1949 Geneva
Conventions and the two Additional Protocols provides that Belgian courts have jurisdiction to
adjudicate breaches of Additional Protocol II to the Geneva Conventions relating to victims of noninternational armed conflicts. Article 1 of this law provides that a series of "grave breaches" (infractions
graves) of the four Geneva Conventions and the two Additional Protocols, listed in the same Article 1,
"constitute international law crimes" ([c]onstituent des crimes de droit international) within the
jurisdiction of Belgian criminal courts (Article 7). (Loi du 16 juin 1993 relative à la répression des
infractions graves aux Conventions internationales de Genève du 12 août 1949 et aux Protocoles I et II
du 8 juin 1977, additionnels à ces Conventions, Moniteur Belge, (5 August 1993).)

the Manual of Military Law (1958), at para. 626).
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135. It should be added that, in so far as it applies to offences committed in the former Yugoslavia, the
notion that serious violations of international humanitarian law governing internal armed conflicts entail

134. All of these factors confirm that customary international law imposes criminal liability for serious
violations of common Article 3, as supplemented by other general principles and rules on the protection
of victims of internal armed conflict, and for breaching certain fundamental principles and rules
regarding means and methods of combat in civil strife.

133. Of great relevance to the formation of opinio juris to the effect that violations of general
international humanitarian law governing internal armed conflicts entail the criminal responsibility of
those committing or ordering those violations are certain resolutions unanimously adopted by the
Security Council. Thus, for instance, in two resolutions on Somalia, where a civil strife was under way,
the Security Council unanimously condemned breaches of humanitarian law and stated that the authors
of such breaches or those who had ordered their commission would be held "individually responsible"
for them. (See S.C. Res. 794 (3 December 1992); S.C. Res. 814 (26 March 1993).)
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137. In the light of the intent of the Security Council and the logical and systematic interpretation of
Article 3 as well as customary international law, the Appeals Chamber concludes that, under Article 3,
the International Tribunal has jurisdiction over the acts alleged in the indictment, regardless of whether
they occurred within an internal or an international armed conflict. Thus, to the extent that Appellant's
challenge to jurisdiction under Article 3 is based on the nature of the underlying conflict, the motion

(v) Conclusion

This provision, which is supplemented by Article 4, paragraphs 1 and 2 of the Agreement, implies that
all those responsible for offences contrary to the Geneva provisions referred to in that Article must be
brought to trial. As both Agreements referred to in the above paragraphs were clearly intended to apply
in the context of an internal armed conflict, the conclusion is warranted that the conflicting parties in
Bosnia-Herzegovina had clearly agreed at the level of treaty law to make punishable breaches of
international humanitarian law occurring within the framework of that conflict.

"All prisoners not accused of, or sentenced for, grave breaches of International Humanitarian
Law as defined in Article 50 of the First, Article 51 of the Second, Article 130 of the Third and
Article 147 of the Fourth Geneva Convention, as well as in Article 85 of Additional Protocol I,
will be unilaterally and unconditionally released." (Agreement No. 2, 1 October 1992, art. 3,
para. 1.)

Furthermore, the Agreement of 1st October 1992 provides in Article 3, paragraph 1, that

"Each party undertakes, when it is informed, in particular by the ICRC, of any allegation of
violations of international humanitarian law, to open an enquiry promptly and pursue it
conscientiously, and to take the necessary steps to put an end to the alleged violations or prevent
their recurrence and to punish those responsible in accordance with the law in force."
(Agreement No. 1, art. 5, para. 2 (Emphasis added).)

136. It is also fitting to point out that the parties to certain of the agreements concerning the conflict in
Bosnia-Herzegovina, made under the auspices of the ICRC, clearly undertook to punish those
responsible for violations of international humanitarian law. Thus, Article 5, paragraph 2, of the
aforementioned Agreement of 22 May 1992 provides that:

individual criminal responsibility is also fully warranted from the point of view of substantive justice
and equity. As pointed out above (see para. 132) such violations were punishable under the Criminal
Code of the Socialist Federal Republic of Yugoslavia and the law implementing the two Additional
Protocols of 1977. The same violations have been made punishable in the Republic of Bosnia and
Herzegovina by virtue of the decree-law of 11 April 1992. Nationals of the former Yugoslavia as well
as, at present, those of Bosnia-Herzegovina were therefore aware, or should have been aware, that they
were amenable to the jurisdiction of their national criminal courts in cases of violation of international
humanitarian law.
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139. Before the Trial Chamber, Counsel for Defence emphasized that both of these formulations of the
crime limited it to those acts committed "in the execution of or in connection with any crime against
peace or any war crime." He argued that this limitation persists in contemporary international law and
constitutes a requirement that crimes against humanity be committed in the context of an international
armed conflict (which assertedly was missing in the instant case). According to Counsel for Defence,
jurisdiction under Article 5 over crimes against humanity "committed in armed conflict, whether
international or internal in character" constitutes an ex post facto law violating the principle of nullum

As noted by the Secretary-General in his Report on the Statute, crimes against humanity were first
recognized in the trials of war criminals following World War II. (Report of the Secretary-General, at
para. 47.) The offence was defined in Article 6, paragraph 2(c) of the Nuremberg Charter and
subsequently affirmed in the 1948 General Assembly Resolution affirming the Nuremberg principles.

(i) other inhumane acts."

(h) persecutions on political, racial and religious grounds;

(g) rape;

(f) torture;

(e) imprisonment;

(d) deportation;

(c) enslavement;

(b) extermination;

(a) murder;

"The International Tribunal shall have the power to prosecute persons responsible for the
following crimes when committed in armed conflict, whether international or internal in
character, and directed against any civilian population:
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143. Before both the Trial Chamber and the Appeals Chamber, Defence and Prosecution have argued the
application of certain agreements entered into by the conflicting parties. It is therefore fitting for this
Chamber to pronounce on this. It should be emphasised again that the only reason behind the stated
purpose of the drafters that the International Tribunal should apply customary international law was to
avoid violating the principle of nullum crimen sine lege in the event that a party to the conflict did not

C. May The International Tribunal Also Apply International Agreements Binding Upon The
Conflicting Parties?

142. We conclude, therefore, that Article 5 may be invoked as a basis of jurisdiction over crimes
committed in either internal or international armed conflicts. In addition, for the reasons stated above, in
Section IV A, (paras. 66-70), we conclude that in this case there was an armed conflict. Therefore, the
Appellant's challenge to the jurisdiction of the International Tribunal under Article 5 must be dismissed.

141. It is by now a settled rule of customary international law that crimes against humanity do not
require a connection to international armed conflict. Indeed, as the Prosecutor points out, customary
international law may not require a connection between crimes against humanity and any conflict at all.
Thus, by requiring that crimes against humanity be committed in either internal or international armed
conflict, the Security Council may have defined the crime in Article 5 more narrowly than necessary
under customary international law. There is no question, however, that the definition of crimes against
humanity adopted by the Security Council in Article 5 comports with the principle of nullum crimen sine
lege.

140. As the Prosecutor observed before the Trial Chamber, the nexus between crimes against humanity
and either crimes against peace or war crimes, required by the Nuremberg Charter, was peculiar to the
jurisdiction of the Nuremberg Tribunal. Although the nexus requirement in the Nuremberg Charter was
carried over to the 1948 General Assembly resolution affirming the Nuremberg principles, there is no
logical or legal basis for this requirement and it has been abandoned in subsequent State practice with
respect to crimes against humanity. Most notably, the nexus requirement was eliminated from the
definition of crimes against humanity contained in Article II(1)(c) of Control Council Law No. 10 of 20
December 1945. (Control Council Law No. 10, Control Council for Germany, Official Gazette, 31
January 1946, at p. 50.). The obsolescence of the nexus requirement is evidenced by international
conventions regarding genocide and apartheid, both of which prohibit particular types of crimes against
humanity regardless of any connection to armed conflict. (Convention on the Prevention and
Punishment of the Crime of Genocide, 9 December 1948, art. 1, 78 U.N.T.S. 277, Article 1 (providing
that genocide, "whether committed in time of peace or in time of war, is a crime under international
law"); International Convention on the Suppression and Punishment of the Crime of Apartheid, 30
November 1973, 1015 U.N.T.S. 243, arts. 1-2Article . I(1)).

(c) Article 5

138. Article 5 of the Statute confers jurisdiction over crimes against humanity. More specifically, the
Article provides:

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

crimen sine lege. Although before the Appeals Chamber the Appellant has forgone this argument (see
Appeal Transcript, 8 September 1995, at 45), in view of the importance of the matter this Chamber
deems it fitting to comment briefly on the scope of Article 5.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

must be denied.
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(3) Unanimously

Decides that the aforementioned plea is dismissed.

(2) Unanimously

AGAINST: Judge Li

IN FAVOUR: President Cassese, Judges Deschênes, Abi-Saab and Sidhwa

Decides that the International Tribunal is empowered to pronounce upon the plea challenging the
legality of the establishment of the International Tribunal.

(1) By 4 votes to 1,

The Appeals Chamber

146. For the reasons hereinabove expressed
and
Acting under Article 25 of the Statute and Rules 72, 116 bis and 117 of the Rules of Procedure and
Evidence,

V. DISPOSITION

145. For the reasons stated above, the third ground of appeal, based on lack of subject-matter
jurisdiction, must be dismissed.

144. We conclude that, in general, such agreements fall within our jurisdiction under Article 3 of the
Statute. As the defendant in this case has not been charged with any violations of any specific
agreement, we find it unnecessary to determine whether any specific agreement gives the International
Tribunal jurisdiction over the alleged crimes.

adhere to a specific treaty. (Report of the Secretary-General, at para. 34.) It follows that the International
Tribunal is authorised to apply, in addition to customary international law, any treaty which: (i) was
unquestionably binding on the parties at the time of the alleged offence; and (ii) was not in conflict with
or derogating from peremptory norms of international law, as are most customary rules of international
humanitarian law. This analysis of the jurisdiction of the International Tribunal is borne out by the
statements made in the Security Council at the time the Statute was adopted. As already mentioned
above (paras. 75 and 88), representatives of the United States, the United Kingdom and France all
agreed that Article 3 of the Statute did not exclude application of international agreements binding on
the parties. (Provisional Verbatim Record, of the U.N.SCOR, 3217th Meeting., at 11, 15, 19, U.N. Doc.
S/PV.3217 (25 May 1993).).
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* French translation to follow

[Seal of the Tribunal]

Dated this second day of October 1995
The Hague
The Netherlands

(Initialled) A. C.

Judge Deschênes appends a Declaration.

Judges Li, Abi-Saab and Sidhwa append separate opinions to the Decision of the Appeals Chamber

(Signed) Antonio Cassese,
President

Done in English, this text being authoritative.*

ACCORDINGLY, THE DECISION OF THE TRIAL CHAMBER OF 10 AUGUST 1995
STANDS REVISED, THE JURISDICTION OF THE INTERNATIONAL TRIBUNAL IS
AFFIRMED AND THE APPEAL IS DISMISSED.

AGAINST: Judge Sidhwa

IN FAVOUR: President Cassese, Judges Li, Deschênes, Abi-Saab

Decides that the International Tribunal has subject-matter jurisdiction over the current case.

(4) By 4 votes to 1

Decides that the challenge to the primacy of the International Tribunal over national courts is
dismissed.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

4 The recorded vote on the resolution was 111 in favour and 0 against. After the vote was taken, however, Gabon
represented that it had intended to vote against the resolution. (U.N. GAOR, 23rd Sess., 1748th Mtg., at 7, 12, U.N.Doc.
A/PV.1748 (1968)).

3 "El FMLN procura que sus métodos de lucha cumplan con lo estipulado per el art’culo 3 comun a los Convenios de
Ginebra y su Protocolo II Adicional, tomen en consideración las necesidades de la mayor’a de la población y estén
orientados a defender sus libertades fundamentales."

2 ."..[E]n raison de leur nature, les crimes contre l'humanité (...) ne relèvent pas seulement du droit interne français, mais
encore d'un ordre répressif international auquel la notion de frontière et les règles extraditionnelles qui en découlent sont
fondamentalement étrangères." (6 octobre 1983, 88 Revue Générale de Droit international public, 1984, p. 509.)

1 "Trattasi di norme [concernenti i reati contro le leggi e gli usi della guerra] che, per il loro contenuto altamente etico e
umanitario, hanno carattere non territoriale, ma universale... Dalla solidarietà delle varie nazioni, intesa a lenire nel
miglior modo possibile gli orrori della guerra, scaturisce la necessità di dettare disposizioni che non conoscano barriere,
colpendo chi delinque, dovunque esso si trovi....
..[I] reati contro le leggi e gli usi della guerra non possono essere considerati delitti politici, poichè non offendono un
interesse politico di uno Stato determinato ovvero un diritto politico di un suo cittadino. Essi invece sono reati di lesa
umanità, e, come si è precedentemente dimostrato, le norme relative hanno carattere universale, e non semplicemente
territoriale. Tali reati sono, di conseguenza, per il loro oggetto giuridico e per la loro particolare natura, proprio di specie
opposta e diversa da quella dei delitti politici. Questi, di norma, interessano solo lo Stato a danno del quale sono stati
commessi, quelli invece interessano tutti gli Stati civili, e vanno combattuti e repressi, come sono combattuti e repressi il
reato di pirateria, la tratta delle donne e dei minori, la riduzione in schiavitù, dovunque siano stati commessi." (art. 537 e
604 c. p.).
Back
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8 "Der Deutsche Bundestag befürchtet, dass Berichte zutreffend sein könnten, dass die irakischen Streitkräfte auf dem
Territorium des Iraks nunmehr im Kampf mit kurdischen Aufständischen Giftgas eingesetzt haben. Er weist mit
Entschiedenheit die Auffassung zurück, dass der Einsatz von Giftgas im Innern und bei bürgerkriegsähnlichen
Auseinandersetzungen zulässig sei, weil er durch das Genfer Protokoll von 1925 nicht ausdrücklich verboten werde..."
Back

7 "Ebenso wie ihre Verbündeten beachten Soldaten der Bundeswehr die Regeln des humanitären Völkerrechts bei
militärischen Operationen in allen bewaffneten Konflikten, gleichgültig welcher Art."
Back

6 "Dentro de esta l’nea de conducta, su mayor preocupación [de la Fuerza Armada] ha sido el mantenerse apegada
estrictamente al cumplimiento de las disposiciones contenidas en los Convenios de Ginebra y en El Protocolo II de dichos
Convenios, ya que a&uacuten no siendo el mismo aplicable a la situación que confronta actualmente el país, el Gobierno
de El Salvador acata y cumple las disposiciones contenidas endicho instrumento, por considerar que ellas constituyen el
desarrollo y la complementación del Art. 3, comœn a los Convenios de Ginebra del 12 de agosto de 1949, que a su vez
representa la protección mínima que se debe al ser humano encualquier tiempo y lugar."
Back

5 The recorded vote on the resolution was 109 in favour and 0 against, with 8 members abstaining. (U.N. GAOR, 1922nd
Mtg., at 12, U.N.Doc. A/PV.1922 (1970).)
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9 "1209. Schwere Verletzungen des humanitären Völkerrechts sind insbesondere; -Straftaten gegen geschützte Personen
(Verwundete, Kranke, Sanitätspersonal, Militärgeistliche, Kriegsgefangene, Bewohner besetzter Gebiete, andere
Zivilpersonen), wie vorsätzliche Tötung, Verstümmelung, Folterung oder unmenschliche Behandlung einschliesslich
biologischer Versuche, vorsätzliche Verursachung grosser Leiden, schwere Beeinträchtingung der körperlichen Integrität
oder Gesundheit, Geiselnahme (1 3, 49-51; 2 3, 50, 51; 3 3, 129, 130; 4 3, 146, 147; 5 11 Abs. 2, 85 Abs. 3 Buchst. a)
[. . .]
-Verhinderung eines unparteiischen ordentlichen Gerichtsverfahrens (1 3 Abs. 3 Buchst. d; 3 3 Abs. 1d; 5 85 Abs. 4
Buschst. e)."
Back
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a United Nations so-called “safe area”, which was intended as an enclave of safety set up to

around July 1995. Srebrenica is located in eastern Bosnia and Herzegovina. It gave its name to

The facts of this case relate mainly to events which took place in the town of Srebrenica

year.

followed a trial which began here at The Hague on 13 March 2000 and ran for just over one

from the judgement issued by Trial Chamber I of this Tribunal on 2 August 2001. This

Prosecutor against Mr Radislav Krstië. Both the Prosecution and the Defence have appealed

The Appeals Chamber is here today to deliver its judgement on appeal in the case of the

Please find below the summary of the Judgement delivered today by the
Appeals Chamber, composed of Judges Theodor Meron (Presiding), Fausto
Pocar, Mohamed Shahabuddeen, Mehmet Güney and Wolfgang Schomburg, as
read out by the Presiding Judge.

The Appeals Chamber unanimously “sentences Radislav Krsti} to 35 years’
imprisonment”

“…Mr Krsti} knew that by allowing Drina Corps resources to be used he was making
a substantial contribution to the execution of the Bosnian Muslim prisoners. Although the
evidence suggests that Radislav Krsti} was not a supporter of that plan, as Commander of the
Drina Corps he permitted the Main Staff to call upon Drina Corps resources and to employ
those resources.”

Radislav Krsti} found “guilty of aiding and abetting genocide”

“…Bosnia Serb forces carried out genocide against the Bosnian Muslims (…) .Those
who devise and implement genocide seek to deprive humanity of the manifold richness its
nationalities, races, ethnicities and religions provide. This is a crime against all humankind,
its harm being felt not only by the group targeted for destruction, but by all of humanity.”

The Appeals Chamber unanimously finds that “genocide was committed in
Srebrenica in 1995”

THE PROSECUTOR v. RADISLAV KRSTI]

APPEALS CHAMBER JUDGEMENT IN THE CASE

Press Release . Communiqué de presse
(Exclusivement à l’attention des media. Document non officiel)
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Chamber; secondly, it appeals on the basis of various disclosure practices of the Prosecution,

Radislav Krstië, alleging that both factual and legal errors have been committed by the Trial

The Defence bases its appeal on four grounds. First, it appeals the conviction for genocide of

life sentence on Radislav Krstië, with a minimum of 30 years’ imprisonment.

Prosecution appeals the sentence imposed by the Trial Chamber. It requests the imposition of a

Trial Chamber’s conclusion on impermissibly cumulative convictions. Secondly, the

In this case, the Prosecution bases its appeal on two grounds. First, the Prosecution appeals the

second is the sentence which I will announce at the end of today’s proceedings.

unanimous. The first is the finding that genocide was committed in Srebrenica in 1995. The

point out in advance that there are two cardinal issues on which the Appeals Chamber is

now is longer than our customary practice. To help you understand the Judgement, let me

Because of the importance of this Appeal, the summary of the Judgement which I will read

written Judgement which will be available today at the end of these proceedings.

Chamber. The only authoritative account of the findings of the Appeals Chamber is in the

a summary, and that it does not in any way form part of the Judgement of the Appeals

know the reasons for the Appeals Chamber’s decision. I emphasise, however, that this is only

findings of the Appeals Chamber so that you, Radislav Krstië, together with the public, will

except for the disposition. Instead, I will summarise the issues on appeal and the reasoning and

Following the practice of the Tribunal, I will not read out the text of the Appeal Judgement

years’ imprisonment.

customs of war. For these convictions, the Trial Chamber sentenced Mr Krstië to forty-six

personal property as crimes against humanity; and murder as a violation of the laws or

inhumane treatment, terrorising the civilian population, forcible transfer and destruction of

Chamber found Radislav Krstië guilty of genocide; persecution through murders, cruel and

time the crimes at issue were committed. For his involvement in these events, the Trial

Radislav Krstië was a General-Major in the VRS and Commander of the Drina Corps at the

Srebrenica is located in the area for which the Drina Corps of the VRS was responsible.

Bosnian Muslim men were systematically murdered.

children and elderly were removed from the enclave, and between seven to eight thousand

innocent inhabitants of the safe area are now well known and documented. Bosnian women,

depravity, brutality and cruelty with which the VRS, the Bosnian Serb Army, treated the

has also lent its name to an event the horrors of which form the background to this case. The

protect its civilian population from the surrounding war. Since July 1995, however, Srebrenica
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evidence shows that the alleged perpetrator intended to destroy at least a substantial part of the
protected group. The determination of when the targeted part is substantial enough to meet
this requirement may involve a number of considerations. The numeric size of the targeted
part of the group is the necessary and important starting point, though it is not in all cases the

Chamber made a number of other factual and legal errors; and fourthly, it appeals the sentence

handed down to Mr Krstië, alleging that the Trial Chamber failed to adequately take into

account the sentencing practice in the former Yugoslavia, and to give sufficient weight to the

mitigating circumstances.

importance of the Muslim community of Srebrenica is not captured solely by its size. As the

he was found to have intended to destroy was unacceptably narrow.

ethnically Serb state of Republica Srpska they sought to create would remain divided into two
disconnected parts, and its access to Serbia proper would be disrupted. The capture and ethnic
purification of Srebrenica would therefore severely undermine the military efforts of the
Bosnian Muslim state to ensure its viability, a consequence the Muslim leadership fully
realized and strove to prevent. Control over the Srebrenica region was consequently essential

with “intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as

such.” The targeted group identified in the Indictment, and accepted by the Trial Chamber,

was that of the Bosnian Muslims. The Trial Chamber determined that the Bosnian Muslims

were a specific, distinct national group, and therefore covered by Article 4. This conclusion is

not challenged on appeal.

elimination of that enclave would have accomplished the goal of purifying the entire region of
its Muslim population.

presented in this appeal is whether, in finding that Radislav Krstië had genocidal intent, the

Trial Chamber defined the relevant part of the Bosnian Muslim group in a way which

significant attention in the international media. In its resolution declaring Srebrenica a safe
area, the Security Council announced that it “should be free from armed attack or any other

Genocide Convention is to prevent the intentional destruction of entire human groups, and the

part targeted must be significant enough to have an impact on the group as a whole.

3

“safe areas” established by the UN Security Council in Bosnia. By 1995 it had received

protected group “in part,” the part must be a substantial part of that group. The aim of the

4

hostile act.” This guarantee of protection was re-affirmed by the commander of the UN

Muslims and the international community. The town of Srebrenica was the most visible of the

It is well established that where a conviction for genocide relies on the intent to destroy a

In addition, Srebrenica was important due to its prominence in the eyes of both the Bosnian

inhabitants of the region had, by 1995, sought refuge within the Srebrenica enclave, the

entire national group of Bosnian Muslims, but only a part of that group. The first question

comports with the requirements of both Article 4 and the Genocide Convention.

as to the continued survival of the Bosnian Muslim people. Because most of the Muslim

As is evident from the Indictment, Mr Krstië was not alleged to have intended to destroy the

to the goal of some Bosnian Serb leaders of forming a viable political entity in Bosnia, as well

immense strategic importance to the Bosnian Serb leadership. Without Srebrenica, the

Article 4 of the Tribunal’s Statute, like the Genocide Convention, covers certain acts done

Trial Chamber explained, Srebrenica (and the surrounding Central Podrinje region) were of

small percentage of the overall Muslim population of Bosnia and Herzegovina at the time, the

First, Mr Krstië contends that the Trial Chamber’s definition of the part of the national group

amounted to approximately forty thousand people. Although this population constituted only a

of the Bosnian Muslim population in Srebrenica prior to its capture by the VRS forces in 1995

was the Bosnian Muslims of Srebrenica, or the Bosnian Muslims of Eastern Bosnia. The size

the Trial Chamber concluded that the part the VRS Main Staff and Radislav Krstië targeted

(a) The Definition of the Part of the Group

In this case, having identified the protected group as the national group of Bosnian Muslims,

definition of genocide in two ways.

meaning of Article 4.

to its survival, that may support a finding that the part qualifies as substantial within the

Muslims in Srebrenica. The Defence argues that the Trial Chamber misconstrued the legal

The Defence appeals Radislav Krstië’s conviction for genocide committed against Bosnian

1. The Trial Chamber’s Findings that Genocide Occurred in Srebrenica

numeric size of the targeted portion, its prominence within the group can be a useful

findings in respect of each.

consideration. If a specific part of the group is emblematic of the overall group, or is essential

in absolute terms, but also in relation to the overall size of the entire group. In addition to the

I will now set out in more detail these grounds of appeal as well as the Appeals Chamber’s

ending point of the inquiry. The number of individuals targeted should be evaluated not only

Thus, the intent requirement of genocide under Article 4 of the Statute is satisfied where

which it alleges deprived Mr Krstië of a fair trial; thirdly, the Defence alleges that the Trial
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eliminate all the Bosnian Muslims of Srebrenica was the massacre by the VRS of all men of
military age from that community. The Trial Chamber based this conclusion on a number of
factual findings, which must be accepted as long as a reasonable Trial Chamber could have
arrived at the same conclusions. The Trial Chamber found that, in executing the captured

The elimination of the Muslim population of Srebrenica, despite the assurances given by the

international community, would have served as a potent example to all Bosnian Muslims of

their vulnerability and defenselessness in the face of Serb military forces. The fate of the

Bosnian Muslims of Srebrenica would be emblematic of that of all Bosnian Muslims.

emphasized, the term “men of military age” was itself a misnomer, for the group killed by the
VRS included boys and elderly men normally considered to be outside that range. The Trial
Chamber was also entitled to consider the long-term impact that the elimination of seven to

Statute. Rather, the Defence contends that the Trial Chamber made a further finding,

concluding that the part Mr Krstië intended to destroy was the Bosnian Muslim men of

military age of Srebrenica.

that the killing of the Bosnian Muslim men was done with genocidal intent. The scale of the
killing, combined with the VRS Main Staff’s awareness of the detrimental consequences it
would have for the Bosnian Muslim community of Srebrenica and with the other actions the
Main Staff took to ensure that community’s physical demise, is a sufficient factual basis for
the finding of specific genocidal intent. The Trial Chamber found, and the Appeals Chamber
endorses this finding, that the killing was engineered and supervised by some members of the

Muslim population of Srebrenica. The men of military age, who formed a further part of that

group, were not viewed by the Trial Chamber as a separate, smaller part within the meaning of

Article 4. Rather, the Trial Chamber treated the killing of the men of military age as evidence

from which to infer that Radislav Krstië and some members of the VRS Main Staff had the

requisite intent to destroy all the Bosnian Muslims of Srebrenica, the only part of the protected

group relevant to the Article 4 analysis.

forces carried out genocide against the Bosnian Muslims.
Among the grievous crimes this Tribunal has the duty to punish, the crime of genocide is

The Defence’s appeal on this issue is dismissed.

(b) The Determination of the Intent to Destroy

and religions provide. This is a crime against all of humankind, its harm being felt not only by

is sufficient to show that the alleged perpetrator intended to destroy a protected group.

intent and the showing that the group was targeted for destruction in its entirety or in
substantial part – guard against a danger that convictions for this crime will be imposed
lightly. Where these requirements are satisfied, however, the law must not shy away from

that the Trial Chamber correctly identified the governing legal principle, the Defence must

discharge the burden of persuading the Appeals Chamber that, despite having correctly stated

the law, the Trial Chamber erred in applying it.

5

before this conviction is imposed. These requirements – the demanding proof of specific

Chamber expressly acknowledged this limitation, and eschewed any broader definition. Given

6

Bosnian Muslims, the Bosnian Serb forces committed genocide. They targeted for extinction

referring to the crime committed by its proper name. By seeking to eliminate a part of the

The gravity of genocide is reflected in the stringent requirements which must be satisfied

in general, prohibit only the physical or biological destruction of a human group. The Trial

the group targeted for destruction, but by all of humanity.

genocide seek to deprive humanity of the manifold richness its nationalities, races, ethnicities

of genocide by concluding that an effort to displace a community from its traditional residence

The Appeals Chamber agrees that the Genocide Convention, and customary international law

perpetrators identify entire human groups for extinction. Those who devise and implement

Secondly, the Defence submits that the Trial Chamber impermissibly broadened the definition

singled out for special condemnation and opprobrium. The crime is horrific in its scope; its

particular official within the Main Staff does not undermine the conclusion that Bosnian Serb

The Trial Chamber’s determination of the substantial part of the protected group was correct.

Main Staff of the VRS. The fact that the Trial Chamber did not attribute genocidal intent to a

In this case, the factual circumstances, as found by the Trial Chamber, permit the inference

Chamber stated that the part of the group Radislav Krstië intended to destroy was the Bosnian

eight thousand men from Srebrenica would have on the survival of that community.

and, for that reason, unlikely to have been combatants. Moreover, as the Trial Chamber

of Srebrenica as a substantial part of the targeted group contravenes Article 4 of the Tribunal’s

In making this argument, the Defence misunderstands the Trial Chamber’s analysis. The Trial

civilians. The Trial Chamber also found that some of the victims were severely handicapped

The Defence does not argue that the Trial Chamber’s characterization of the Bosnian Muslims

Bosnian Muslim men, the VRS did not differentiate between men of military status and

The main evidence underlying the Trial Chamber’s conclusion that the VRS forces intended to

Protection Force in Bosnia (UNPROFOR) and reinforced with the deployment of UN troops.
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later. The arguments the Defence now puts forward were extensively considered by the Trial
Chamber. The Trial Chamber, relying on eye-witness and documentary evidence, found that
the transfer of command to Radislav Krstië took place on 13 July. The conclusions of the Trial
Chamber are entirely reasonable and supported by ample evidence. The Defence has failed to
demonstrate any error on the part of the Trial Chamber, much less that the finding was one
that no reasonable Trial Chamber could have reached.

civilian, elderly and young, of their personal belongings and identification, and deliberately

and methodically killed them solely on the basis of their identity. The Bosnian Serb forces

were aware, when they embarked on this genocidal venture, that the harm they caused would

continue to plague the Bosnian Muslims. The Appeals Chamber states unequivocally that the

law condemns, in appropriate terms, the deep and lasting injury inflicted, and calls the

massacre at Srebrenica by its proper name: genocide. Those responsible will bear this stigma,

Commander, Colonel Beara of the VRS Main Staff, to Colonel Popovië of the Drina Corps

made by Dragomir Vasië, Chief of the Centre of Public Security at Zvornik, as well as the

Chamber, however, did not disagree. In fact, it expressly refused to “discount the possibility
that the execution plan was initially devised by members of the VRS Main Staff without
consultation with the Drina Corps command generally and Radislav Krstië in particular,” and

by a Trial Chamber. However, as the Appeals Chamber has stated, when the Prosecution

relies upon proof of a state of mind of an accused by inference, that inference must be the only

reasonable inference available on the evidence.

therefore had to call on the resources of the Drina Corps.

moreover, that the Drina Corps Command knew about the Main Staff’s requests and about the
subsequent use of the resources of the Drina Corps in the executions. These finding’s are

criminal enterprise to commit genocide on inferences drawn from its findings with respect to

his knowledge about the situation facing the Bosnian Muslim civilians after the take-over of

Srebrenica, his interaction with the main participants of the joint criminal enterprise, and the

from the evening of 13 July 1995, Radislav Krstië intentionally participated in the joint

7

In attacking this conclusion, the Defence advances three arguments.

8

additional evidence, is not one that no reasonable trier of fact could have made.

argument as to the parallel chain of command, even when examined in light of the Defence’s

The Appeals Chamber is of the view that the Trial Chamber’s rejection of the Defence’s

Appeal.

were used to facilitate the killings. Relying on this evidence, the Trial Chamber held that,

criminal enterprise to execute the Bosnian Muslims of Srebrenica.

supported by two combat reports of 16 and 18 July 1995, signed by Radislav Krstië as the
Commander of the Drina Corps, which the Prosecution introduced as rebuttal material on

evidence it accepted as establishing that resources and soldiers under his command and control

The Trial Chamber found,

however, the Main Staff lacked the resources to carry out the execution on its own and

The Trial Chamber based its conclusion that Radislav Krstië shared the intent of a joint

that General Mladië may have directed the operation. As the Trial Chamber emphasised,

argument that the MUP was acting on its own in carrying out the executions. The Trial

It is well established that the Appeals Chamber will not lightly overturn findings of fact made

statement of a protected witness. These reports do indeed lend support to the Defence’s

In support of this argument, the Defence adduced as additional evidence three police reports

Krstië was a member of a joint criminal enterprise to commit genocide.

commandeer Drina Corps assets without consulting the Drina Corps Command.

correct, the Trial Chamber erred in finding the evidence sufficient to establish that Radislav

In this next ground of appeal, the Defence argues that even if the finding of genocide was

parallel chain of command, the Defence submits, the Main Staff of the VRS could and did

and finally to the Zvornik Brigade Security Officer, Dragan Nikolië. Acting through this

Defence, this chain of command originated with General Mladië, went through his Security

genocide. The Defence appeal on this issue is dismissed.

2. Alleged Factual Errors relating to Joint Criminal Enterprise to Commit Genocide

the VRS security forces, over which Radislav Krstië did not have control. According to the

Muslims of Srebrenica, the Trial Chamber did not depart from the legal requirements for

executions were ordered and supervised through a parallel chain of command maintained by

In concluding that some members of the VRS Main Staff intended to destroy the Bosnian

a heinous act.

Secondly, the Defence argues that the Trial Chamber erred in rejecting its claim that the

effective command over the Drina Corps and Drina Corps assets on 13 July 1995, and not

the Bosnian Muslims in general. They stripped all the male Muslim prisoners, military and

and it will serve as a warning to those who may in future contemplate the commission of such

First, the Defence challenges the Trial Chamber’s finding that Radislav Krstië assumed

the forty thousand Bosnian Muslims living in Srebrenica, a group which was emblematic of
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Farm, and supervised their unloading.

sufficient to establish knowledge on his part about the genocide committed in Srebrenica, it is

to commit genocide against the Bosnian Muslims of Srebrenica.

1995 members of the Bratunac Brigade, a unit of the Drina Corps subordinate to Radislav

convicting Mr Krstië as a participant in a joint criminal enterprise to commit genocide, the
Trial Chamber relied upon evidence establishing his knowledge of the intention on the part of
General Mladië and other members of the VRS Main Staff to execute the Bosnian Muslims of
Srebrenica, his knowledge of the use of personnel and resources of the Drina Corps to carry
out that intention given his command position, and upon evidence that Radislav Krstië
supervised the participation of his subordinates in carrying out those executions.

With respect to the identification of the men from Bratunac, Mr. Erdemovië’s evidence was

that he had heard that they were from Bratunac, they were dressed in VRS uniform and they

knew some of the Bosnian Muslim men of Srebrenica, which suggested to him that they were

local. Mr. Erdemovië provided no evidence that these men belonged to the Bratunac Brigade,

rather than to other military units. In fact, the only man Mr. Erdemovië positively identified

from photographs belonged to another military unit, one not commanded by Mr Krstië. As

Mladië were in constant contact throughout the relevant period. The Trial Chamber concluded
that “if General Mladië knew about the killings, it would be natural for Mr Krstië to know as
well”.

Prosecution military expert, Richard Butler. Correcting evidence he gave during trial, Mr.

Butler made clear during the Appeal hearing that Mr. Erdemovië had never said that the men

who were sent to assist in the executions were from the Bratunac Brigade, only that they were

second and third of three meetings convened by General Mladië at the Hotel Fontana on 11
and 12 July 1995. All three meetings were attended by UNPROFOR leaders and Bosnian

In light of this fact, Mr. Butler now concluded that the men that arrived to assist in the

executions did not belong to the Bratunac Brigade.

the Trial Chamber concluded that Radislav Krstië “was put on notice that the survival of the
Bosnian Muslim population was in question following the take-over of Srebrenica.”

evidence by Mr. Butler, the finding of the Trial Chamber that men from the Bratunac Brigade

were dispatched by Mr Krstië to assist in the executions at Branjevo Farm and Pilica Dom is

knowledge about General Mladië’s decisions to transfer the population from Potoíari to

upon as evidence of Radislav Krstië’s direct involvement in assisting the executions.

criminals prior to transportation. As the Trial Chamber acknowledged, the decision to screen
was neither criminal nor unreasonable. The Bratunac Brigade had drawn up a list of over 350
suspected war criminals thought to be in the Srebrenica area. Although General Mladië also
10

The evidence does, however, establish the involvement of Drina Corps personnel and assets in

facilitating the executions. The Trial Chamber’s finding on that point is supported by Mr.

Erdemovië’s evidence that his unit was accompanied to the Branjevo Military Farm by two
9

Muslim-held territory on buses, and to screen the male members of this population for war

However, the most that Radislav Krstië’s presence at these meetings establishes is his

involvement of the Drina Corps in carrying out the executions, and as such cannot be relied

one that no reasonable trier of fact could have made. The evidence fails to establish the direct

of Srebrenica was discussed at these meetings. Based on his presence at two of these meetings,

Given the evidence relied upon by the Trial Chamber, and the corrections made to that

civilians leaders selected by UNPROFOR. The fate of the Bosnian Muslims following the fall

In reaching this conclusion, the Trial Chamber relied upon the presence of Mr Krstië at the

Erdemovië was identified as being a member of the Panteri unit from the East Bosnia Corps.

from the town of Bratunac. Mr. Butler also confirmed that one of the men referred to by Mr.

the main figure behind the killings. The Trial Chamber found that Mr Krstië and General

establishing Radislav Krstië’s genocidal intent. The parties agreed that General Mladië was

The Trial Chamber found the contacts between Mr Krstië and General Mladië to be crucial to

The insufficiency of Mr. Erdemovië’s evidence is highlighted by the testimony of the

Bratunac Brigade.

such, the evidence of Mr. Erdemovië is insufficient to establish that the men were from the

the Trial Chamber was largely based upon a combination of circumstantial facts.

at Branjevo Farm), formed a crucial factual basis for this conclusion of the Trial Chamber.

In

The case against Radislav Krstië was one based on circumstantial evidence, and the finding of

of Drazen Erdemovië (a member of the 10th Sabotage Brigade who participated in the killings

Krstië, participated in the killings at Branjevo Farm and the Pilica Cultural Dom. The evidence

erred in finding that Radislav Krstië shared the genocidal intent of a joint criminal enterprise

Specifically, the Defence argues that the Trial Chamber erred in concluding that on 16 July

In light of these findings, the Appeals Chamber must determine whether the Trial Chamber

the Drina Corps escorted the buses of Bosnian Muslim civilians to the Branjevo Military

participated in the executions and argues that, even if the evidence before the Trial Chamber is

not sufficient to establish that he intended to commit genocide.

Drina Corps military police officers, and that military police officers wearing the insignia of

Thirdly, the Defence challenges the finding of the Trial Chamber that Mr Krstië directly
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the Trial Chamber did not establish at this point that Radislav Krstië knew the prisoners were
to be executed.

genocidal intent in the presence of UNPROFOR leaders and foreign media, or that those

present at the meeting, including Mr Krstië, would have interpreted his comments in that light.

the part of General Mladië, no reasonable Trial Chamber could have made the further
inference that Mr Krstië shared that intention. This erroneous finding of the Trial Chamber
casts doubt upon its overall conclusion that Radislav Krstië shared the genocidal intent.

he was seen conferring with other high-ranking military officers, including General Mladië, as

evidence of his growing knowledge that genocide would be committed. The Trial Chamber

found that as a result of his presence there, Mr Krstië “must have known of the appalling

and with that knowledge, he did nothing to prevent the use of Drina Corps personnel and
resources to facilitate those killings. This knowledge on his part alone cannot support an
inference of genocidal intent. Genocide is one of the worst crimes known to humankind, and
its gravity is reflected in the stringent requirement of specific intent. Convictions for genocide
can be entered only where that intent has been unequivocally established. There was a

accepted practice for war crime screening. The Trial Chamber concluded that he must have

realised, as did all other witnesses present around the compound, that the fate of these men

was terribly uncertain but that he made no effort to clarify this with General Mladië or anyone

else.

troops witnessed definite signs that Bosnian Serbs were executing some of the Bosnian

occurred in the Drina Corps zone of responsibility. There was no evidence that the Drina
Corps devised or instigated any of the atrocities, and the evidence strongly suggested that the
criminal activity was being directed by some members of the VRS Main Staff under the
direction of General Mladië. At the time the executions commenced, Mr Krstië was engaged

was not true. The Trial Chamber was unable to conclude that any Drina Corps personnel were

still in the compound at that time, and there was no evidence that Mr Krstië was either aware

of the shootings at the White House or the destruction of the personal belongings of the

separated men.

It was reasonable for the Trial Chamber to conclude that at least as from 15 July 1995,
Radislav Krstië had knowledge of the genocidal intent of some of the members of the VRS
Main Staff. Radislav Krstië was aware that the Main Staff had insufficient resources of its own
to carry out the executions and that, without the use of Drina Corps resources, the Main Staff
would not have been able to implement its genocidal plan. Mr Krstië knew that by allowing
12

Tišëa. Evidence of an intercept of 12 July 1995 established that Mr Krstië ordered the Drina

Corps to secure the road from Vlasenica toward Tuzla. The Trial Chamber concluded that this

fact gave rise to the inference that he must have known men were being taken off the buses at

Tišëa. It further found that the Chief of Staff of the Miliëi Brigade, and troops from his unit,

were present at the Tišëa screening site upon the orders of the Drina Corps Command. On the
11

to board the buses with the women, children and elderly were being removed from them at

itself.

in preparing for combat activities at Žepa and, from 14 July 1995 onwards, directing the attack

circumstances as properly established. All of the crimes that followed the fall of Srebrenica

destroyed; and that Dutch-bat troops were certain that the story of screening for war criminals

The Trial Chamber also found that Radislav Krstië must have known that men who managed

The issue that arises now is the level of Radislav Krstië’s criminal responsibility in the

were removed from Potoíari that the personal belongings of the separated men were

Muslim men who had been separated; that it was not until all the Bosnian Muslim civilians

possessed genocidal intent. Mr Krstië, therefore, is not guilty of genocide as a principal
perpetrator.

However, the Trial Chamber also concluded that it was not until 13 July 1995 that Dutch-bat

demonstrable failure by the Trial Chamber to supply adequate proof that Radislav Krstië

was aware of the intent to commit genocide on the part of some members of the Main Staff,

Krstië’s presence at the White House compound in Potoíari, he was aware that the segregated

men were being detained in terrible conditions and were not being treated in accordance with

them by VRS soldiers on that day.” The Trial Chamber further found that, based on Mr

The Appeals Chamber is of the view that all that the evidence can establish is that Mr Krstië

proper evidentiary basis. Without having established that Mr Krstië knew of that intention on

conditions facing the Bosnian Muslim refugees and the general mistreatment inflicted upon

Bosnian Muslims as a result of those contacts. The Trial Chamber’s assertion was without a

Potoíari compound for between one and two hours in the afternoon of 12 July, at which time

during the relevant period, that Radislav Krstië in fact learned of the intention to execute the

Further, the Trial Chamber relied upon the presence of Radislav Krstië in and around the

part of General Mladië to execute the Bosnian Muslim civilians who were to be transferred.

The Trial Chamber did not actually establish, from Mr Krstië’s contacts with General Mladië

known that men were being separated at Tišëa and taken to detention sites. Notably, however,

Army of Bosnia and Herzegovina it is unlikely that General Mladië would be disclosing his

There was no evidence to suggest that at this time Radislav Krstië knew about the intent on the

basis of this evidence the Trial Chamber concluded that it was clear that Mr Krstië must have

announced that the survival of the population depended upon the complete surrender of the
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may be held responsible if he assists the commission of the crime knowing the intent behind
the crime. This principle applies to the Statute’s prohibition of genocide, which is also an
offence requiring a showing of specific intent.

genocide upon proof that the defendant knew about the principal perpetrator’s genocidal intent
is permitted by the Statute and case-law of the Tribunal. The same approach is followed by
many domestic jurisdictions, both common and civil law.
The fact that the Trial Chamber did not identify individual members of the Main Staff of the
VRS as the principal participants in the genocidal enterprise does not negate the finding that
Radislav Krstië was aware of their genocidal intent. A defendant may be convicted for having
aided and abetted a crime which requires specific intent even where the principal perpetrators
have not been tried or identified. In Vasiljeviæ, the Appeals Chamber found the accused guilty
as an aider and abettor to persecution without having had the alleged principal perpetrator on
trial and without having identified two other alleged co-perpetrators. Accordingly, the Trial
Chamber’s conviction of Mr Krstië as a participant in a joint criminal enterprise to commit
genocide is set aside and a conviction for aiding and abetting genocide is entered instead.

supporter of that plan, as Commander of the Drina Corps he permitted the Main Staff to call

upon Drina Corps resources and to employ those resources. The criminal liability of Mr

Krstië is therefore more properly expressed as that of an aider and abettor to a joint criminal

enterprise to commit genocide, and not as that of a perpetrator. This charge is fairly

encompassed by the indictment, which alleged that Radislav Krstië aided and abetted in the

planning, preparation or execution of genocide against the Bosnian Muslims in Srebrenica.

Mr Krstië’s responsibility is accurately characterized as aiding and abetting genocide under

Article 7(1) of the Statute and not as complicity in genocide under Article 4(3)(e). The charge

of complicity was also alleged in the indictment, as Count 2. The Trial Chamber did not enter

a conviction on this count, concluding that Radislav Krstië’s responsibility was that of a

principal perpetrator. There is an overlap between Article 4(3) as the general provision

enumerating punishable forms of participation in genocide and Article 7(1) as the general

provision for criminal liability which applies to all the offences punishable under the Statute,

including the offence of genocide. There is support for a position that Article 4(3) may be the

more specific provision (lex specialis) in relation to Article 7(1). There is, however, also

genocide has implications for his criminal responsibility for the murders of the Bosnian

individual’s criminal liability is that of aiding and abetting genocide.

Mr Krstië ordered any of these murders, or that he directly participated in them. All the
evidence establishes is that he knew that those murders were occurring and that he permitted
the Main Staff to use personnel and resources under his command to facilitate them. In these
circumstances, the criminal responsibility of Radislav Krstië is that of an aider and abettor to
the murders, extermination and persecution, and not of a principal co-perpetrator.

that mode of liability to any “crime referred to in articles 2 to 5 of the present Statute,”

including the offence of genocide prohibited by Article 4. Because the Statute must be

interpreted with the utmost respect to the language used by the legislator, the Appeals

Chamber may not conclude that the consequent overlap between Article 7(1) and Article

4(3)(e) is a result of an inadvertence on the part of the legislator where another explanation,

Judgement, the Appeals Chamber has addressed each of the alleged practices which the

genocide.

13

individual charged need only possess knowledge of the principal perpetrator’s specific
14

tactical reasons; concealing a tape for later submission as evidence in cross-examination;

Defence argues resulted in prejudice to its case. These are: withholding copies of exhibits for

practices violated Radislav Krstië’s right to a fair trial under Article 20 of the Statute. In its

Radislav Krstië’s responsibility is properly characterized as that of aiding and abetting

This, however, raises the question of whether, for liability of aiding and abetting to attach, the

The Defence has alleged, as a further ground for appeal, that the Prosecutor’s disclosure

that liability for genocide under Article 4 may attach through the mode of aiding and abetting,

broader than that of aiding and abetting. Given the Statute’s express statement in Article 7(1)

can be reconciled, because the terms “complicity” and “accomplice” may encompass conduct

3. The Disclosure Practices of the Prosecution and Radislav Krstiæ’s Right to a Fair Trial

Bosnian Muslims of Srebrenica between 13 and 19 July 1995. There was no evidence that

7(1) of the Statute, which allows liability to attach to an aider and abettor, expressly applies

consonant with the language used by the Statute, is possible. In this case, the two provisions

extermination and persecution under Article 5, all of which arise from the executions of the

The Appeals Chamber concludes that the latter approach is the correct one in this case. Article

Muslim civilians under Article 3, violations of the laws or customs of war, and for

The Appeals Chamber’s examination of Radislav Krstië’s participation in the crime of

the Tribunal’s Statute directs, into Article 4(3), and so the proper characterization of such

authority indicating that modes of participation enumerated in Article 7(1) should be read, as

explained, on several occasions, that an individual who aids and abets a specific intent offense

the Bosnian Muslim prisoners. Although the evidence suggests that Radislav Krstië was not a

The conviction for aiding and abetting

genocidal intent, or whether he must share that intent. The Appeals Chamber has previously

Drina Corps resources to be used he was making a substantial contribution to the execution of
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the Appeals Chamber’s acquiescence in questionable conduct by the Prosecution.
In light of the allegations of misconduct being made against the Prosecution in this case, the
Appeals Chamber orders that the Prosecutor investigate the complaints alleged and take
appropriate action. The Appeals Chamber will not tolerate anything short of strict compliance
with disclosure obligations, and considers its discussion of this issue to be sufficient to put the
Office of the Prosecutor on notice for its conduct in future proceedings.

credibility of the testimony of two witnesses.

As a general proposition, where the Defence seeks a remedy for the Prosecution’s breach of its

disclosure obligations under Rule 68, the Defence must show: first, that the Prosecution has

acted in violation of its obligations under Rule 68, and secondly, that the Defence’s case

suffered material prejudice as a result. In other words, if the Defence satisfies the Tribunal that

there has been a failure by the Prosecution to comply with Rule 68, the Tribunal - in

In its first ground of appeal, the Prosecution challenges the Trial Chamber’s non-entry, as
impermissibly cumulative, of Radislav Krstië’s convictions for extermination and persecution

In this case, the Defence has failed to establish that it suffered any prejudice as a result of the

four alleged practices. This ground of appeal is therefore dismissed.

extermination and persecution as impermissibly cumulative with Mr Krstië’s conviction for
genocide. It also concluded that the offences of murder and inhumane acts as crimes against
humanity are subsumed within the offence of persecution where murder and inhumane acts
form the underlying acts of the persecution conviction.

can only seek a remedy for the breaches of a Rule in exceptional circumstances – in particular

where the very enforcement of that Rule relies for its effectiveness upon the proper conduct of

the Prosecution - any failure by the Appeals Chamber to act in defence of the Rule would

endanger its application. The Appeals Chamber has a number of options at its disposal in these

the other hand, multiple convictions, where permissible, serve to describe the full culpability

different statutory provisions, but based on the same conduct, are permissible only if each
statutory provision has a materially distinct element not contained within the other. An

unable to determine whether the Prosecution deliberately breached its obligations.

the commission of the former necessarily entails the commission of the latter.

under Rule 68. The Appeals Chamber is persuaded that, on the whole, the Prosecution acted in

15

findings above, must be revised so as to ensure future compliance with the obligations
16

provision will be entered. The more specific offence subsumes the less specific one, because

does not issue a formal sanction against the Prosecution for its breaches of its obligations

good faith in the implementation of a systematic disclosure methodology which, in light of the

other element. Where this test is not met, only the conviction under the more specific

In light of the absence of material prejudice to the Defence in this case, the Appeals Chamber

element is materially distinct from another if it requires proof of a fact not required by the

The established jurisprudence of the Tribunal is that multiple convictions entered under

occasion fallen short of its obligations under the applicable Rules, the Appeals Chamber is

appeal is therefore admissible notwithstanding the fact that it does not challenge the sentence.

Office of the Prosecutor. While the disclosure practices of the Prosecution in this case have on

certain materials were not disclosed, including declarations by Senior Trial Attorneys in the

of the accused and to provide a complete picture of his criminal conduct. The Prosecution’s

impose additional stigma on the accused and may imperil his eligibility for early release. On

necessary.

The Appeals Chamber notes that the Prosecution has already described in some detail why

cumulative convictions is not limited to their impact on the sentence. Cumulative convictions

broad discretionary power to impose sanctions on a defaulting party, proprio motu if

seek an increase of the sentence in the event its appeal is successful. However, the import of

The Defence urges a dismissal of the Prosecution’s appeal because the Prosecution does not

Rule 68bis in particular is specific to disclosure obligations, and provides the Tribunal with a

with Disclosure Obligations).

circumstances, based on Rule 46 (Misconduct of Counsel) and Rule 68bis (Failure to Comply

Potoíari between 10 and 13 July 1995.

and Rule 68 is essential for the conduct of fair trials before the Tribunal. Where an accused

The Trial Chamber disallowed convictions for

inhumane acts as crimes against humanity committed against the Bosnian Muslim civilians in

However, the right of an accused to a fair trial is a fundamental right, protected by the Statute,

of the Bosnian Muslims of Srebrenica between 13 and 19 July 1995, and for murder and

4. The Trial Chamber’s Analysis of Cumulative Convictions

been prejudiced by that failure to comply before considering what remedy is appropriate.

addressing the aspect of appropriate remedies - will examine whether or not the Defence has

incumbent upon the Office of the Prosecutor. This finding must not however be mistaken for

various violations of Rule 68 (disclosure of exculpatory material); and the questionable
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beyond its discretion, and that the sentence should be increased to life imprisonment, with a
minimum of 30 years.

extermination under Article 5 based on the killing of the Bosnian Muslim men of Srebrenica.

The Trial Chamber held that this conviction was impermissibly cumulative with Radislav

or to give adequate weight to what the Defence submits are mitigating circumstances. The
Defence accordingly argues that the sentence should be reduced to a maximum of 20 years.

group, while extermination requires proof that the crime was committed as part of a

widespread and systematic attack against a civilian population. The Trial Chamber’s

sentence.

Radislav Krstië in respect of any of the submissions put forward by either the Prosecution or

erroneous.

the murder of the Bosnian Muslims under Article 3 from that of a direct participant to that of
an aider and abettor.

Chamber set aside this conviction as impermissibly cumulative with the conviction for

persecution perpetrated through murder of these civilians. The second is the conviction for

recognized in the ICTR, in the law of the former Yugoslavia and in many national
jurisdictions. While Radislav Krstië’s crime is undoubtedly grave, the finding that he lacked
genocidal intent significantly diminishes his responsibility. The same analysis applies to the
reduction of Mr Krstië’s responsibility for the murders as a violation of laws or customs of
18

participation of Radislav Krstië in those crimes; is inconsistent with ICTR jurisprudence in

comparable genocide cases; is based on Mr Krstië’s “palpably lesser guilt”; and because the

Trial Chamber erred in finding that premeditation was inapplicable as an aggravating factor in
17

This principle has also been

lower sentences than responsibility as a co-perpetrator.

because it failed properly to account either for the gravity of the crimes committed or for the

in the Vasiljeviæ case, aiding and abetting is a form of responsibility which generally warrants

Regarding the gravity of the crimes alleged, as the Appeals Chamber recently acknowledged

mitigating circumstances.

(iii) the individual circumstances of the convicted person; and (iv) any aggravating or

alleged; (ii) the general practice of prison sentences in the courts of the former Yugoslavia;

The Prosecution argues that the sentence imposed by the Trial Chamber was inadequate

Both parties have appealed this sentence.

The Trial Chamber imposed on Radislav Krstië a single sentence of 46 years’ imprisonment.

5. Sentencing

The Prosecution’s appeal on these issues is therefore dismissed.

The general sentencing principles applicable in this case include: (i) the gravity of the crime(s)

to do so without remitting the matter to the Trial Chamber.

persecution based on the inhumane acts of forcible transfer. The Trial Chamber’s conclusions

comport with the Appeals Chamber’s holdings on these issues in Krnojelac and Vasiljeviæ.

In this light, an adjustment of the sentence is necessary. The Appeals Chamber has the power

Trial Chamber concluded that this conviction was subsumed within the conviction for

inhumane acts, based on the forcible transfer of Bosnian Muslim civilians to Potoíari. The

However, the Appeals Chamber has reduced Mr Krstië’s responsibility for genocide and for

murder, as a crime against humanity, of Bosnian Muslim civilians in Potoíari. The Trial

the Defence.

discernible error on the part of the Trial Chamber in imposing a sentence of 46 years on

not subsume that of persecution. The Trial Chamber’s conclusion to the contrary was

The Prosecution appeals the non-entry of two other convictions. The first is the conviction for

For the reasons set out in the Appeal Judgement, the Appeals Chamber has not found a

reasons just given with respect to the offence of extermination, the offence of genocide does

Muslims of Srebrenica as impermissibly cumulative with the conviction for genocide. For the

exercise of that sentencing discretion by the Trial Chamber may justify a revision of the

conviction for persecution under Article 5 for the crimes resulting from the killings of Bosnian

decision. The Appeals Chamber has further explained that only a “discernible error” in the

The Prosecution next argues that the Trial Chamber erred in setting aside Mr Krstië’s

impermissibly cumulative was accordingly erroneous.

The Appeals Chamber has emphasised that the imposition of a sentence is a discretionary

to the sentencing practice of the former Yugoslavia and the courts of Bosnia and Herzegovina,

Genocide requires proof of an intent to destroy, in whole or in part, a specified protected

conclusion that convictions for extermination under Article 5 and genocide under Article 4 are

The Defence argues that in imposing the sentence, the Trial Chamber failed to have due regard

statutory provisions contain a materially distinct element not contained within the other.

Krstië’s conviction for genocide under Article 4, which was based on the same facts. Both

this case. Consequently, the Prosecution argues that the Trial Chamber imposed a sentence

The first vacated conviction that the Prosecution seeks to reinstate is the conviction for
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committed between 13 and 19 July 1995, but that his level of responsibility was that of
an aider and abettor in extermination and persecution as crimes against humanity;

these convictions. The Appeals Chamber therefore does not take Mr Krstië’s participation in

these crimes into account in determining the sentence appropriate to the gravity of his conduct.

In particular, the law of the former

20

served.

19

finalisation of arrangements for his transfer to the State where his sentence will be

Procedure and Evidence;

Evidence, that Radislav Krstië is to remain in the custody of the Tribunal pending the

ORDERS, in accordance with Rules 103(C) and 107 of the Rules of Procedure and

PURSUANT to Article 25 of the Statute and Rules 117 and 118 of the Rules of

For the foregoing reasons, THE APPEALS CHAMBER

the present day;

period Radislav Krstië has already spent in detention, that is from 3 December 1998 to
Disposition

to credit being given under Rule 101(C) of the Rules of Procedure and Evidence for the

disposition, in full.

SENTENCES Radislav Krstië to 35 years’ imprisonment to run as of this day, subject

responsibility as established on appeal;

sentence and IMPOSES a new sentence, taking into account Radislav Krstië’s

DISMISSES the Defence and the Prosecution appeals against Radislav Krstië’s

convictions in all other respects;

DISMISSES the Defence and the Prosecution appeals concerning Radislav Krstië’s

10 and 13 July 1995 in Potoíari;

the laws or customs of war (Count 5) and in persecution (Count 6) committed between

AFFIRMS Radislav Krstië’s convictions as a participant in murder as a violation of

and abetting murder as a violation of the laws or customs of war;

1995, and FINDS, Judge Shahabuddeen dissenting, Radislav Krstië guilty of aiding

participant in murder under Article 3 (Count 5) committed between 13 and 19 July

I shall now read the operative paragraphs of the Appeals Chamber’s judgement, the

and (iv) his written order to treat Muslims humanely.

operations; (iii) the fact that he was present in and around the Potoíari for at most two hours;

resources; (ii) the fact that he had only recently assumed command of the Corps during combat

of Mr Krstië’s sentence, namely: (i) the nature of his provision of the Drina Corps assets and

The Appeals Chamber believes that four additional factors must be accounted for in mitigation

a crime can be reduced to a sentence less than the one given to the principal perpetrator.

Yugoslavia provided that the sentence of a person who aided a principal perpetrator to commit

case, and has taken those practices into account.

considered the sentencing practice of the courts of the former Yugoslavia applicable in this

under the legal regime of the former Yugoslavia. In its Judgement, the Appeals Chamber has

interests of justice so merit, impose a greater or lesser sentence than would have been imposed

Chamber has already explained that the Tribunal is not bound by such practice, and may, if the

SETS ASIDE, Judge Shahabuddeen dissenting, Radislav Krstië’s conviction as a

convictions as a participant in extermination and persecution (Counts 3 and 6)

Krstië’s criminal conduct, the Prosecution did not seek an increase in sentence on the basis of

As regards the general sentencing practice of the courts of the former Yugoslavia, the Appeals

RESOLVES that the Trial Chamber incorrectly disallowed Radislav Krstië’s

genocide;

Judge Shahabuddeen dissenting, Radislav Krstië guilty of aiding and abetting

participant in a joint criminal enterprise to commit genocide (Count 1), and FINDS,

SETS ASIDE, Judge Shahabuddeen dissenting, Radislav Krstië’s conviction as a

principal perpetrator. While these conclusions may alter the overall picture of Radislav

responsibility with respect to these two offences was that of an aider and abettor and not of a

conviction for genocide. The Appeals Chamber concluded, however, that Mr Krstië’s level of

and Six (persecution as a crime against humanity) as impermissibly cumulative with the

Radislav Krstië’s convictions for Counts Three (extermination as a crime against humanity)

The Appeals Chamber has also concluded that the Trial Chamber erred in setting aside

SITTING in open session;

presented at the hearings of 26 and 27 November 2003;

Krstië’s conviction to aiding and abetting these two crimes merits a considerable reduction of

his sentence.

NOTING the respective written submissions of the parties and the arguments they

war committed between 13 and 19 July 1995 in Srebrenica. As such, the revision of Mr
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Judge Shahabuddeen appends a partial dissenting opinion.

nineteenth day of April 2004 at The Hague, The Netherlands.

The Judgement is signed by Judges Pocar, Shahabuddeen, Güney, Schomburg and myself this
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7. In the course of the trial on 17 June 1997, the Chamber granted the Prosecutor leave to
amend the Indictment in order to add three new counts relating to allegations of rape and
sexual violence, to which several witnesses had testified earlier during their appearance

6. Jean-Paul Akayesu made his initial appearance before this Chamber on 30 May 1996.
At that time, he pleaded not guilty to each of the counts charged. The trial on the merits
opened on 9 January 1997. During the trial, the Chamber heard forty-two witnesses called
by the parties. The proceedings generated more than 4000 pages of transcripts and 125
documents entered in evidence.

5. At the time he confirmed the Indictment, Judge William Sekule also issued a warrant of
arrest, accompanied by an order for the continued detention of the Accused. Pursuant to
this order, Akayesu was transferred from Zambia to Arusha on 26 May 1996, to be
detained at the Detention Facility of the Tribunal.

4. The Chamber then summarizes the proceedings of the case. It is shown that Jean-Paul
Akayesu was arrested in Zambia on 10 October 1995. On 16 February 1996, Judge
William Sekule confirmed the Indictment submitted by the Prosecutor against Jean-Paul
Akayesu. In all, the said Indictment covers 13 counts relating to genocide, crimes against
humanity and violations of Article 3 common to the Geneva Conventions of 1949 and of
Additional Protocol II of 1977.

3. In its Judgment, the Chamber first presents a brief profile of the International Criminal
Tribunal for Rwanda, which was established by the United Nations Security Council for the
purpose of prosecuting persons responsible for genocide and other serious violations of
international humanitarian law committed in the territory of Rwanda and Rwandan citizens
responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January and 31 December 1994. The proceedings before
the Tribunal are governed by its Statute annexed to Resolution 955 of the Security Council
and its Rules of Procedure and Evidence .The ratione materiae jurisdiction of the Tribunal
is to prosecute persons charged with genocide, crimes against humanity and serious
violations of Article 3 common to the Geneva Conventions of 12 August 1949 for the
Protection of Victims in Times of War and of Additional Protocol II thereto of 8 June 1977.

2. The Judgment, which is already available in French and English, the two official
languages of the Tribunal, is a voluminous document of almost three hundred pages. The
Chamber therefore considers that it would be appropriate to limit its delivery to a summary
of the content of its Judgment and its Verdict as regards the guilt of Jean-Paul Akayesu on
each count with which he is charged.

1. Trial Chamber 1 is sitting on this day, 2 September 1998, to deliver its judgment in the
case " The Prosecutor versus Jean-Paul Akayesu", case no. ICTR-96-4-T.

Source: ICTR-96-4-T Delivered on 2 September 1998

ICTR - Jean-Paul Akayesu, summary of the Judgement

12. Before rendering its findings on the acts with which Akayesu is charged and the
applicable law, the Chamber is of the opinion that it would be appropriate, for a better
understanding of the events alleged in the Indictment, to briefly summarise the history of
Rwanda. To this end, it recalled the most important events in the country's history, from
the pre-colonial period up to 1994, reviewing the colonial period and the "Revolution" of
1959 by Grégoire Kayibanda. The Chamber most particularly highlighted the military and
political conflict between the Rwandan Armed Forces (RAF) and the Rwandan Patriotic

11. In the opinion of the Chamber, the Defence case, in essence, is that he did not commit
, order to be committed or in any way aid and facilitate the acts with which he is charged in
the Indictment. Akayesu concedes, nonetheless, that massacres aimed mainly at the Tutsi
took place in Taba commune in 1994. The Defence argues that Jean-Paul Akayesu was
helpless to prevent the commission of such acts, because the balance of force in the
commune was in favour of the Interahamwe, who were under the strict authority of one
Silas Kubwimana. The Defence argues further that the Accused was allegedly so
harassed by the Interahamwe that he himself had to flee Taba temporarily. It submits that
as soon as the massacres became widespread, the Accused was stripped of all authority
and lacked the means to stop the killings. The Defence stated further that Jean-Paul
Akayesu could not be required to be a hero, to lay down his life in futile attempt to prevent
the massacres. As concerns acts of sexual violence and rape which
were allegedly committed in Taba, Jean-Paul Akayesu maintains that he never heard of
them and considers that they never even took place.

10. Based on the evidence submitted to it, the Chamber notes that, in Rwanda, the
bourgmestre was traditionally treated with a lot of deference by the people and that he had
extensive powers. Akayesu appears to have discharged his various responsibilities
relatively well until the period of the events described in the Indictment and to have been a
respected bourgmestre.

9. Jean-Paul Akayesu, a Rwandan national, was born in 1953. He is married, with five
children. Prior to becoming bourgmestre of Taba commune, in the prefecture of Gitarama,
in Rwanda, he was a teacher, then an inspector of schools. Akayesu entered politics in
1991, during the establishment of the Mouvement Démocratique Républicain (MDR), of
which he is one of the founding members. He was Chairman of the local wing of the MDR
in Taba commune, which a vast majority of the population joined. In April 1993, Akayesu,
whose candidacy was supported by several key figures and influential groups in the
commune, was elected bourgmestre of Taba. He held that position until June 1994, when
he fled Rwanda.

8. In its Judgment, the Chamber then gives a profile of the Accused, the responsibilities he
had in Taba and the line of defence that he adopted during his trial.

before the Chamber. Jean-Paul Akayesu also pleaded not guilty to the counts of rape and
other inhumane acts constituting crimes against humanity and other outrages upon
personal dignity, violations of Article 3 common to the Geneva Conventions and of
Additional Protocol II thereto.
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16. In the opinion of the Chamber, many facts show that the intention of the perpetrators of
these killings was to cause the complete disappearance of the Tutsi people. In this
connection, Alison DesForges, a specialist historian on Rwanda, who appeared as an
expert witness, stated as follows: " on the basis of the statements made by certain political
leaders, on the basis of songs and slogans popular among the interahamwe, I believe that
these people had the intention of completely wiping out the Tutsi from Rwanda so that- as
they said on certain occasions- their children , later on , should not know what a Tutsi
looked like , unless they referred to history books". This testimony given by Dr. DesForges
was confirmed by two prosecution witnesses, who testified separately before the Tribunal
that one Silas Kubwimana said during a public meeting chaired by the Accused himself
that all the Tutsi had to be killed so that someday Hutu children would not know what a
Tutsi looked like. Dr. Zachariah also testified
that the Achilles' tendons of many wounded persons were cut to prevent them from fleeing.

15. Consequently, in view of these widespread killings the victims of which were mainly
Tutsi, the Trial Chamber is of the opinion that the first requirement for there to be genocide
has been met, to wit, killing and causing serious bodily harm to members of a group. The
second requirement is that these killings and serious bodily harm be committed with the
intent to destroy, in whole or in part, a particular group targeted as such.

14. Even though the number of victims is yet to be known with accuracy, no one can
reasonably refute the fact that widespread killings took place during this period throughout
the country. Dr. Zachariah, who appeared as an expert witness before this Tribunal,
described the piles of bodies he saw everywhere, on the roads, on the footpaths and in
rivers and, particularly, the manner in which all these people had been killed. He saw
many wounded people who, according to him, were mostly Tutsi and who, apparently, had
sustained wounds inflicted with machetes to the face, the neck, the ankle and also to the
Achilles' tendon to prevent them from fleeing. Similarly, the testimony of Major-General
Dallaire, former Commander of UNAMIR, before the Chamber indicated that, from 6 April
1994, the date of the crash that claimed the life of President Habyarimana, members of
FAR and the Presidential Guard were going into houses in Kigali that had been previously
identified in order to kill. Another witness, the British camer
aman, Simon Cox, took photographs of bodies in various localities in Rwanda, and
mentioned identity cards strewn on the ground, all of which were marked "Tutsi".

13. The Chamber then considered whether the events that took place in Rwanda in 1994
occurred solely within the context of the conflict between the RAF and the RPF, as some
maintain, or whether the massacres that occurred between April and July 1994 constituted
genocide. To that end, and even if the Chamber later goes back on its definition of
genocide, it should be noted that genocide means, as defined in the Convention for the
Prevention and Punishment of the Crime of Genocide, as the act of committing certain
crimes, including the killing of members of the group or causing serious physical or mental
harm to members of the group with the intent to destroy, in in whole or in part, a national,
ethnical, racial or religious group, as such.

Front(RPF) and its armed wing, from 1990. This conflict led to the signing of the Arusha
Peace Accords and the deployment of a United Nations peacekeeping force, UNAMIR.

20. Consequently, the Chamber concludes from all the foregoing that it was, indeed,
genocide that was committed in Rwanda in 1994, against the Tutsi as a group. The
Chamber is of the opinion that the genocide appears to have been meticulously organized.
In fact, Dr. Alison Desforges testifying before the Chamber on 24 May 1997, talked of
"centrally organized and supervised massacres". Some evidence supports this view that
the genocide had been planned. First, the existence of lists of Tutsi to be eliminated is
corroborated by many testimonies. In this respect, Dr. Zachariah mentioned the case of
patients and nurses killed in a hospital because a soldier had a list including their names.

19. Based on the evidence submitted to the Chamber, it is clear that the massacres which
occurred in Rwanda in 1994 had a specific objective, namely the extermination of the
Tutsi, who were targeted especially because of their Tutsi origin and not because they
were RPF fighters. In any case, the Tutsi children and pregnant women would, naturally,
not have been among the fighters. The Chamber concludes that, alongside the conflict
between the RAF and the RPF, genocide was committed in Rwanda in 1994 against the
Tutsi as a group. The execution of this genocide was probably facilitated by the conflict, in
the sense that the conflict with the RPF forces served as a pretext for the propaganda
inciting genocide against the Tutsi, by branding RPF fighters and Tutsi civilians together
through the notion widely disseminated, particularly by Radio Television Libre des Mille
Collines (RTLM), to the effect that every Tutsi was allegedly an accomplice of the RPF
soldiers or "Inkotanyi". However, the fact that the genocide
occurred while the RAF were in conflict with the RPF, obviously, cannot serve as a
mitigating circumstance for the genocide.

18. Numerous witnesses testified before the Chamber that the systematic checking of
identity cards, on which the ethnic group was mentioned, made it possible to separate the
Hutu from the Tutsi, with the latter being immediately arrested and often killed, sometimes
on the spot, at the roadblocks which were erected in Kigali soon after the crash of the
plane of President Habyarimana, and thereafter everywhere in the country.

17. Other testimonies heard, especially that of Major-General Dallaire, also show that
there was an intention to wipe out the Tutsi group in its entirety, since even newborn
babies were not spared. Many testimonies given before the Chamber concur on the fact
that it was the Tutsi as members of an ethnic group who were targeted in the massacres.
General Dallaire, Doctor Zachariah and, particularly, the Accused himself, unanimously
stated so before the Chamber.

In the opinion of the Chamber, this demonstrates the resolve of the perpetrators of these
massacres not to spare any Tutsi. Their plan called for doing whatever was possible to
prevent any Tutsi from escaping and, thus, to destroy the whole group. Dr. Alison
DesForges stated that numerous Tutsi corpses were systematically thrown into the River
Nyabarongo, a tributary of the Nile, as seen, incidentally, in several photographs shown in
court throughout the trial. She explained that the intent in that gesture was "to send the
Tutsi back to their origin", to make them "return to Abyssinia", in accordance with the
notion that the Tutsi are a "foreign" group in Rwanda, believed to have come from the
Nilotic regions.
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25. Having made all these preliminary remarks, the Chamber dealt with the specific facts
of the case. It rendered its detailed factual conclusions, by scrupulously analyzing, for
each fact, all the related prosecution and defence testimonies, including that of the

24. The Chamber then ruled on the admissibility of some evidence. It concluded, in
essence, in accordance with the Statute and Rules of Procedure and Evidence, that the
Chamber applies the rules which in its view best favour a fair determination of the matter
before it and are consonant with the spirit and general principles of law. It noted, in
particular that when only one testimony is presented on a fact, it is not bound to apply the
adage Unus Testis, Nullus Testis) whereby corroboration of evidence is required if it is to
be admitted. The Chamber determined to freely assess the probative value of all relevant
evidence. The Chamber had thus determined that in accordance with Rule 89, any
relevant evidence having probative value may be admitted into evidence, subject to it
being in accordance with the requisites of a fair trial. The Chamber also found that hearsay
evidence is not inadmissible per se, but that such evidence should be considered with
caution.

23. The Chamber then turned to the question of assessment of evidence. The evidence
produced by the parties to the case was mainly testimonial. Yet, human testimony often
has the shortcoming of being eminently fragile and fallible. The Chamber considered the
credibility of the testimonies, all the more so as three problems were posed: firstly, the fact
that most of the witnesses directly experienced the terrible events they were narrating, and
that such trauma could have an impact on their testimonies; secondly, the impact of
cultural and social factors on communication with the witnesses; and thirdly, the difficulties
in interpreting the statements made by the witnesses, most of whom spoke in
Kinyarwanda. Despite the difficulties experienced, the Chamber wishes, in this regard, to
thank each witness, once again, for his/her deposition at the hearing and commends the
strength and courage of survivors, who have narrated the extremely traumatic experiences
they had, sometimes rekindling extremely painful emotio
ns. Their testimonies were invaluable to the Tribunal in its search for the truth on the
events that happened in Taba commune in 1994.

22. Having said that, the Chamber then recalled that the fact that genocide was, indeed,
committed in Rwanda in 1994, and more particularly in Taba, cannot influence it in its
findings in the present matter. It is the Chamber's responsibility alone to assess the
individual criminal responsibility of the Accused, Jean-Paul Akayesu, for the crimes alleged
against him, including genocide, for which the Prosecution has to show proof. Despite the
indisputable atrociousness of the crimes and the emotions evoked in the international
community, the judges have examined the facts adduced in a most dispassionate manner,
bearing in mind that the accused is presumed innocent.

21. The Chamber holds that the genocide was organized and planned not only by
members of the RAF, but also by the political forces who were behind the "Hutu-power",
that it was executed essentially by civilians including the armed militia and even ordinary
citizens, and above all, that the majority of the Tutsi victims were non-combatants,
including thousands of women and children.

29. As regards the facts alleged in paragraphs 14 and 15 of the Indictment, it is
established that in the early hours of 19 April 1994, Akayesu joined a gathering in
Gishyeshye and took this opportunity to address the public; he led the meeting and
conducted the proceedings. He then called on the population to unite in order to eliminate
what he referred to as the sole enemy: the accomplices of the Inkotanyi; and the
population understood that he was thus urging them to kill the Tutsi. Indeed, Akayesu
himself knew of the impact of his statements on the crowd and of the fact that his call to

28. Regarding the facts alleged in paragraph 13 of the Indictment, the Prosecutor failed to
demonstrate that they are established.

27. With regard to the acts alleged in paragraphs 12 (A) and 12 (B) of the Indictment, the
Prosecutor has shown beyond a reasonable doubt that between 7 April and the end of
June 1994, numerous Tutsi who sought refuge at the Taba Bureau communal were
frequently beaten by members of the Interahamwe on or near the premises of the Bureau
communal. Some of them were killed. Numerous Tutsi women were forced to endure acts
of sexual violence, mutilations and rape, often repeatedly, often publicly and often by more
than one assailant. Tutsi women were systematically raped, as one female victim testified
to by saying that "each time that you met assailants, they raped you". Numerous incidents
of such rape and sexual violence against Tutsi women occurred inside or near the Bureau
communal. It has been proven that some communal policemen armed with guns and the
accused himself were present while some of these rapes and sexual violence were being
committed. Furthermore, it is proven that on several occasions, by his pre
sence, his attitude and his utterances, Akayesu encouraged such acts, one particular
witness testifying that Akayesu, addressed the Interahamwe who were committing the
rapes and said that "never ask me again what a Tutsi woman tastes like" "Ntihazagire
umbaza uko umututsikazi yari ameze, ngo kandi mumenye ko ejo ngo nibabica nta kintu
muzambaza.". In the opinion of the Chamber, this constitutes tacit encouragement to the
rapes that were being committed.

26. The Chamber finds that, as pertains to the acts alleged in paragraph 12, it has been
established that, throughout the period covered in the Indictment, Akayesu, in his capacity
as bourgmestre, was responsible for maintaining law and public order in the commune of
Taba and that he had effective authority over the communal police. Moreover, as "leader"
of Taba commune, of which he was one of the most prominent figures, the inhabitants
respected him and followed his orders. Akayesu himself admitted before the Chamber that
he had the power to assemble the population and that they obeyed his instructions. It has
also been proven that a very large number of Tutsi were killed in Taba between 7 April and
the end of June 1994, while Akayesu was bourgmestre of the Commune. Knowing of such
killings, he opposed them and attempted to prevent them only until 18 April 1994, date
after which he not only stopped trying to maintain law and order in his commune, but was
also present during the acts of violence and killings,
and sometimes even gave orders himself for bodily or mental harm to be caused to certain
Tutsi, and endorsed and even ordered the killing of several Tutsi.

accused himself. It emerges that for each of the events described in paragraphs 12 to 23
of the Indictment, the Chamber is convinced beyond a reasonable doubt of the following:
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34. The Prosecutor has proved that, as alleged in paragraph 20 of the Indictment, on that
same day, Akayesu ordered the local people to kill intellectuals and to look for one
Samuel, a professor who was then brought to the Bureau communal and killed with a
machete blow to the neck. Teachers in Taba commune were killed later, on Akayesu's
instructions. The victims included the following: Tharcisse Twizeyumuremye, Theogene,
Phoebe Uwineze and her fiancé whose name is unknown. They were killed on the road in
front of the Bureau communal by the local people and the Interahamwe with machetes and
agricultural tools. Akayesu personally witnessed the killing of Tharcisse.

33. Regarding the allegations in paragraph 19, the Chamber is satisfied that it has been
established that on or about 19 April 1994, Akayesu took from Taba communal prison
eight refugees from Runda commune, handed them over to Interahamwe militiamen and
ordered that they be killed. They were killed by the Interahamwe using various traditional
weapons, including machetes and small axes, in front of the Bureau communal and in the
presence of Akayesu who told the killers "do it quickly". The refugees were killed because
they were Tutsi.

32. As for the allegations made in paragraph 18 of the Indictment, it is established that on
or about 19 April 1994, Akayesu and a group of men under his control were looking for
Ephrem Karangwa and destroyed his house and that of his mother . They then went to
search the house of Ephrem Karangwa's brother- in- law, in Musambira commune and
found his three brothers there. When the three brothers, namely Simon Mutijima, Thaddee
Uwanyiligira and Jean-Chrysostome Gakuba, tried to escape, Akayesu ordered that they
be captured, and ordered that they be killed, and participated in their killing.

31. Regarding the acts alleged in paragraph 17, proof has not been provided by the
Prosecutor to establish them.

30. With respect to the allegations in paragraph 16 of the Indictment, it is also established
that on 19 April 1994, Akayesu on two occasions threatened to kill victim U, a Tutsi
woman, while she was being interrogated. He detained her for several hours at the Bureau
communal, before allowing her to leave. In the evening of 20 April 1994, during a search
conducted in the home of victim V, a Hutu man, Akayesu directly threatened to kill the
latter. Victim V was thereafter beaten with a stick and the butt of a rifle by a communal
policeman called Mugenzi and one Francois, a member of the Interahamwe militia, in the
presence of the accused. One of victim V's ribs was broken as a result of the beating.

fight against the accomplices of the Inkotanyi would be understood as exhortations to kill
the Tutsi in general. Akayesu who had received from the Interahamwe documents
containing lists of names did, in the course of the said gathering, summarize the contents
of the same to the crowd by pointing out in particular that the names were those of RPF
accomplices. He specifically indicated to the participants that Ephrem Karangw
a's name was on one of the lists. Akayesu admitted before the Chamber that during the
period in question, that to publicly label someone as an accomplice of the RPF would put
such a person in danger. The statements thus made by Akayesu at that gathering
immediately led to widespread killings of Tutsi in Taba.

39. The Chamber reviewed Article 6 (1) of its Statute, on the individual criminal
responsibility of the accused for the three crimes constituting ratione materiae of the

38. In the opinion of the Chamber, rape is a form of aggression the central elements of
which cannot be captured in a mechanical description of objects and body parts. The
Chamber also notes the cultural sensitivities involved in public discussion of intimate
matters and recalls the painful reluctance and inability of witnesses to disclose graphic
anatomical details of the sexual violence they endured. The Chamber defines rape as a
physical invasion of a sexual nature, committed on a person under circumstances which
are coercive. Sexual violence, including rape, is not limited to physical invasion of the
human body and may include acts which do not involve penetration or even physical
contact. The Chamber notes in this context that coercive circumstances need not be
evidenced by a show of physical force. Threats, intimidation, extortion and other forms of
duress which prey on fear or desperation may constitute coercion.

37. Having made its factual findings, the Chamber analysed the legal definitions proposed
by the Prosecutor for each of the facts. It thus considered the applicable law for each of
the three crimes under its jurisdiction, which is all the more important since this is the very
first Judgement on the legal definitions of genocide on the one hand, and of serious
violations of Additional Protocol II of the Geneva Conventions, on the other. Moreover, the
Chamber also had to define certain crimes which constitute offences under its jurisdiction,
in particular, rape, because to date, there is no commonly accepted definition of this term
in international law.

36. Furthermore, as regards the allegations in paragraphs 22 and 23 of the Indictment, it
has been established that on the evening of 20 April 1994, in the course of an
interrogation, Akayesu forced victim W to lay down in front of a vehicle and threatened to
drive over her . That same evening, Akayesu, accompanied by Mugenzi, a communal
policeman, and one Francois, an Interahamwe militiaman, interrogated victims Z and Y.
The Accused put his foot on the face of victim Z, causing the said victim to bleed, while the
police officer and the militiaman beat the victim with the butt of their rifles. The militiaman
forced victim Z to beat victim Y with a stick. The two victims were tied together. Victim Z
was also beaten on the back with the blade of a machete.

35. The Chamber finds that the acts alleged in paragraph 21 have been proven. It has
been established that on the evening of 20 April 1994, Akayesu, and two Interahamwe
militiamen and a communal policeman, one Mugenzi, who was armed at the time of the
events in question, went to the house of Victim Y, a 69 year old Hutu woman, to
interrogate her on the whereabouts of Alexia, the wife of Ntereye, the teacher. During the
questioning which took place in the presence of Akayesu, the victim was hit and beaten
several times. In particular, she was hit with the barrel of a rifle on the head by the
communal policeman. She was forcibly taken away and ordered by Akayesu to lie on the
ground. Akayesu himself beat her on her back with a stick. Later on, he had her lie down in
front of a vehicle and threatened to drive over her if she failed to give the information he
sought.
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44. On the issue of determining the offender's specific intent, the Chamber considers that
intent is a mental factor which is difficult, even impossible, to determine. This is the reason
why, in the absence of a confession from the Accused, his intent can be inferred from a
certain number of presumptions of fact. The Chamber considers that it is possible to

43. Specifically, for any of the acts charged under Article 2(2) of the Statute to be a
constitutive element of genocide, the act must have been committed against one or
several individuals, because such individual or individuals were members of a specific
group, and specifically because they belonged to this group. Thus, the victim is chosen not
because of his individual identity, but rather on account of his being a member of a
national, ethnical, racial or religious group. The victim of the act is therefore a member of a
group, targeted as such; hence, the victim of the crime of genocide is the group itself and
not the individual alone.

42. Contrary to popular belief, the crime of genocide does not imply the actual
extermination of a group in its entirety, but is understood as such once any one of the acts
mentioned in Article 2 of the Statute is committed with the specific intent to destroy "in
whole or in part" a national, ethnical, racial or religious group. Genocide is distinct from
other crimes inasmuch as it embodies a special intent or dolus specialis. Special intent of
a crime is the specific intention, required as a constitutive element of the crime, which
requires that the perpetrator clearly seek to produce the act charged. The special intent in
the crime of genocide lies in "the intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such".

41. On the crime of genocide, the Chamber recalls that the definition given by Article 2 of
the Statute is echoed exactly by the Convention for the Prevention and Repression of the
Crime of Genocide. The Chamber notes that Rwanda acceded, by legislative decree, to
the Convention on Genocide on 12 February 1975. Thus, punishment of the crime of
genocide did exist in Rwanda in 1994, at the time of the acts alleged in the Indictment, and
the perpetrator was liable to be brought before the competent courts of Rwanda to answer
for this crime.

40. The Chamber then expressed its opinion that with respect to the crimes under its
jurisdiction, it should adhere to the concept of notional plurality of offences (cumulative
charges)which would render multiple convictions permissible for the same act. As a result,
a particular act may constitute both genocide and a crime against humanity.

Chamber. Article 6(1)enunciates the basic principles of individual criminal liability which
are probably common to most national criminal jurisdictions. Article 6(3), by contrast,
constitutes something of an exception to the principles articulated in Article 6(1), an
exception which derives from military law, particularly the principle of the liability of a
commander for the acts of his subordinates or "command responsibility". Article 6(3) does
not necessarily require the superior to have had knowledge of such to render him
criminally liable. The only requirement is that he had reason to know that his subordinates
were about to commit or had committed and failed to take the necessary or reasonable
measures to prevent such acts or punish the perpetrators thereof.

49. The third crime on which the Chamber rendered its conclusions is that for which it has
competence pursuant to article 4 of the Statute, which provides that the Tribunal is

48. The second crime which comes within the jurisdiction of the Tribunal and of which
Jean-Paul Akayesu is charged is that of crimes against humanity. On the law applicable to
this crime, the Chamber reviewed the case law on this crime, from the judgements
rendered by the Nuremberg and Tokyo Tribunals to more recent cases, including the
Touvier and Papon cases in France notably, and the Eichmann trial in Israel. It indicated
the circumstances under which the charge of crimes against humanity would be leveled,
as provided for by Article 3 of the Statute, under which the act must be committed as part
of a widespread or systematic attack directed against a civilian population on
discriminatory grounds.

47. Regarding the crime of direct and public incitement to commit genocide, the Chamber
defines it mainly on the basis of Article 91 of the Rwandan Penal Code, as directly
provoking another to commit genocide, either through speeches, shouting or threats
uttered in public places or at public gatherings, or through the sale or dissemination, offer
for sale or display of written material or printed matter in public places or at public
gatherings or through the public display of placards or posters, or by any other means of
audiovisual communication. The moral element of this crime lies in the intent to directly
encourage or provoke another to commit genocide. It presupposes the desire of the guilty
to create, by his actions, within the person or persons whom he is addressing, the state of
mind which is appropriate to the commission of a crime. In other words, the person who is
inciting to commit genocide must have the specific intent of genocide: that of destroying in
whole or in part, a national, ethnical, rac
ial or religious group, as such. The Chamber believes that incitement is a formal offence,
for which the mere method used is culpable. In other words, the offence is considered to
have been completed once the incitement has taken place and that it is direct and public,
whether or not it was successful.

46. In the opinion of the Chamber, an Accused is an accomplice in genocide if he
knowingly aided and abetted or provoked a person or persons to commit genocide,
knowing that this person or persons were committing genocide, even if the Accused
himself lacked the specific intent of destroying in whole or in part, the national, ethnical,
racial or religious group, as such.

45. Apart from the crime of genocide, Jean-Paul Akayesu is charged with complicity in
genocide and direct and public incitement to commit genocide.

deduce the genocidal intent inherent in a particular act charged from the general context of
the perpetration of other culpable acts systematically directed against that same group,
whether these acts were committed by the same offender or by others. Other factors, such
as the scale of atrocities committed, their general nature, in a region or a country, or
furthermore, the fact of deliberately and systematically targeting victims on account of their
membership of a particular group, while excluding the members of other groups, can
enable the Chamber to infer the genocidal intent of a particular act.
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52. The rape of Tutsi women was systematic and was perpetrated against all Tutsi women
and solely against them. A Tutsi woman, married to a Hutu, testified before the Chamber
that she was not raped because her ethnic background was unknown. As part of the
propaganda campaign geared to mobilizing the Hutu against the Tutsi, the Tutsi women
were presented as sexual objects. Indeed, the Chamber was told, for an example, that
before being raped and killed, Alexia, who was the wife of the Professor, Ntereye, and her
two nieces, were forced by the Interahamwe to undress and ordered to run and do

51. With regard to count one on genocide, the Chamber having regard, particularly, to the
acts described in paragraphs 12(A) and 12(B) of the Indictment, that is, rape and sexual
violence, the Chamber wishes to underscore the fact that in its opinion, they constitute
genocide in the same way as any other act as long as they were committed with the
specific intent to destroy, in whole or in part, a particular group, targeted as such. Indeed,
rape and sexual violence certainly constitute infliction of serious bodily and mental harm
on the victims See above, the findings of the Trial Chamber on the Chapter relating to the
law applicable to the crime of genocide, in particular, the definition of the constituent
elements of genocide. and are even, according to the Chamber, one of the worst ways of
inflicting harm on the victim as he or she suffers both bodily and mental harm. In light of all
the evidence before it, the Chamber is satisfied that the acts of rape and sexual violence
described above, were committed s
olely against Tutsi women, many of whom were subjected to the worst public humiliation,
mutilated, and raped several times, often in public, in the Bureau Communal premises or
in other public places, and often by more than one assailant. These rapes resulted in
physical and psychological destruction of Tutsi women, their families and their
communities. Sexual violence was an integral part of the process of destruction,
specifically targeting Tutsi women and specifically contributing to their destruction and to
the destruction of the Tutsi group as a whole.

50. On the basis of the factual findings just shown, the Chamber delivered the following
legal findings.

empowered to prosecute persons committing or ordering to be committed serious
violations of Article 3 common to the Geneva Conventions of 12 August 1949 for the
protection of War Victims, and of the Additional Protocol II thereto of June 8 1977. The
said Article 3 common to the Geneva Conventions extends a minimum threshold of
humanitarian protection as well to all persons affected by a non-international conflict, a
protection which was further developed and enhanced in the 1977 Additional Protocol II.
The Chamber decided to analyse separately, the respective conditions of applicability of
Article 3 Common to the Geneva Conventions and the Additional Protocol II thereto. It then
analysed the conflict which took place in Rwanda in 1994 in the light of those conditions
and concluded that each of the two legal instruments was applicable in
this case. Furthermore, the Chamber is of the opinion that all the norms set forth under
article 4 of its Statute constitute a part of customary International Law. It finally recalled
that the violation of the norms defined in article 4 of the Statute, may, in principle, commit
criminal responsibility of civilians and that, the Accused belongs to the category of
individuals who could be held responsible for serious infringement of international
humanitarian law, particularly for serious violations of article 3 common to the Geneva
Conventions and the Additional Protocol II thereto.

56. Regarding Count Two, on the crime of complicity in genocide, the Chamber indicated
supra that, in its opinion, the crime of genocide and that of complicity in genocide were two

55. In conclusion, regarding Count One on genocide, the Chamber is satisfied beyond
reasonable doubt that these various acts were committed by Akayesu with the specific
intent to destroy the Tutsi group, as such. Consequently, the Chamber is of the opinion
that the acts alleged in paragraphs 12, 12A, 12B, 16, 18, 19, 20, 22 and 23 of the
Indictment, constitute the crimes of killing members of the Tutsi group and causing serious
bodily and mental harm to members of the Tutsi group. Furthermore, the Chamber is
satisfied beyond reasonable doubt that in committing the various acts alleged, Akayesu
had the specific intent of destroying the Tutsi group as such.

54. The Chamber has already established that genocide was committed against the Tutsi
group in Rwanda in 1994, throughout the period covering the events alleged in the
Indictment2 See above, the findings of the Trial Chamber on the occurrence of genocide
against the Tutsi group in Rwanda in 1994.. Owing to the very high number of atrocities
committed against the Tutsi, their widespread nature not only in the commune of Taba, but
also throughout Rwanda, and to the fact that the victims were systematically and
deliberately selected because they belonged to the Tutsi group, with persons belonging to
other groups being excluded, the Chamber is also able to infer, beyond reasonable doubt,
the genocidal intent of the accused in the commission of the above-mentioned crimes; to
the extent that the actions and words of Akayesu during the period of the facts alleged in
the Indictment, the Chamber is convinced beyond reasonable doubt, on the basis of
evidence adduced before it during the hearing, that he repeatedly made
statements more or less explicitly calling for the commission of genocide. Yet, according to
the Chamber, he who incites another to commit genocide must have the specific intent to
commit genocide: that of destroying in whole or in part, a national, ethnical, racial, or
religious group, as such.

53. On the basis of the substantial testimonies brought before it, the Chamber finds that in
most cases, the rapes of Tutsi women in Taba, were accompanied with the intent to kill
those women. Many rapes were perpetrated near mass graves where the women were
taken to be killed. A victim testified that Tutsi women caught could be taken away by
peasants and men with the promise that they would be collected later to be executed.
Following an act of gang rape, a witness heard Akayesu say "tomorrow they will be killed"
and they were actually killed. In this respect, it appears clearly to the Chamber that the
acts of rape and sexual violence, as other acts of serious bodily and mental harm
committed against the Tutsi, reflected the determination to make Tutsi women suffer and
to mutilate them even before killing them, the intent being to destroy the Tutsi group while
inflicting acute suffering on its members in the process.

exercises "in order to display the thighs of Tutsi women". The Interahamwe who raped
Alexia said, as he threw her on the ground and got on top of her, "let us now see what the
vagina of a Tutsi woman tastes like". As stated above, Akayesu himself, speaking to the
Interahamwe who were committing the rapes, said to them: "don't ever ask again what a
Tutsi woman tastes like".
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61. On Count Nine of the Indictment the Accused is charged with a crime against humanity
(murder), pursuant to Article 3(a) of the Statute for the acts alleged in paragraph 20 of the

60. On Count seven of the Indictment, crimes against humanity (murder) for the acts
alleged in paragraph 19 of the Indictment, the Chamber finds beyond reasonable doubt
that the killing of the eight refugees constitutes murder committed as part of a widespread
or systematic attack on civilian population on ethnic grounds and as such constitutes a
crime against humanity. Accordingly, the Chamber concludes that the Accused, having
ordered the said killings, has incurred individual criminal responsibility as charged in Count
Seven of the Indictment.

59. On Count five of the Indictment, the Accused is charged of crimes against
humanity(murder) for the acts alleged in paragraphs 15 and 18 of the Indictment. The
Chamber finds beyond a reasonable doubt that the killing of Simon Mutijima, Thaddée
Uwanyiligra and Jean Chrysostome, was committed as part of a widespread and
systematic attack against a civilian population of Rwanda on ethnic grounds, and
therefore, a crime against humanity. Akayesu thereby incurs individual criminal
responsibility for having ordered and participated in the commission of this crime.

58. Regarding Count Four, on the basis of the facts described in paragraphs 14 and 15 of
the Indictment and which it believes are well founded, the Chamber is satisfied beyond
reasonable doubt that by the speeches made in public, Akayesu had the intent to directly
create a particular state of mind in his audience necessary to lead to the destruction of the
Tutsi group as such. Accordingly, the Chamber finds that the said acts constitute the crime
of direct and public incitement to commit genocide. In addition, the Chamber finds that the
direct and public incitement to commit genocide engaged in by Akayesu, was indeed
successful and did lead to the destruction of a great number of Tutsi in the commune of
Taba.

57. Count 3 of the Indictment on crimes against humanity, extermination, the Chamber
concludes that the murder of the eight refugees described in paragraph 19 of the
Indictment as well as the killing of Simon Mutijima, Thaddée Uwanyiligra and Jean
Chrysostome Gakuba, Samuel, Tharcisse, Théogène, Phoebe Uwineze and her fiancé,
facts described in paragraph 20 of the Indictment, constitute, beyond reasonable doubt, a
crime of extermination, perpetrated during a widespread and systematic attack against a
civilian population on ethnic grounds and, as such, constitutes a crime against humanity
for which Akayesu is individually criminally responsible.

distinct crimes, and that the same person could certainly not be both the principal
perpetrator of, and accomplice to, the same offence. Given that genocide and complicity in
genocide are mutually exclusive by definition, the accused cannot obviously be found
guilty of both these crimes for the same act. However, since the Prosecutor has charged
the accused with both genocide and complicity in genocide for each of the alleged acts,
the Chamber deems it necessary, in the instant case, to rule on Counts 1 and 2
simultaneously, so as to determine, as far as each proven fact is concerned, whether it
constituted genocide or complicity in genocide.

64. With respect to Counts 6, 8, 10, 12 and 15, Akayesu is charged with violations of
Common Article 3 of the Geneva Conventions of 1949 in counts 6, 8, 10 and 12, and with
violations of Common Article 3 of the Geneva Conventions and of Additional Protocol II
thereto of 1977 under count 15. The Chamber finds that it has been established beyond
reasonable doubt that there was an armed conflict not of an international character
between the Government of Rwanda and the RPF at the time of the facts alleged in the
Indictment, and that the said conflict was well within the provisions of Common Article 3
and of the Additional Protocol II. The Chamber however finds that the Prosecution has
failed to show beyond reasonable doubt that Akayesu was a member of the armed forces
and that he was duly mandated and expected, in his capacity as a public official or agent
or person otherwise vested with public authority or a de facto representative of the
Government, to support and carry out the war effort.

63. With regard to Counts 13 and 14, relating to the acts described in paragraphs 12A and
12B of the indictment and which it considers proven, the Chamber is also satisfied beyond
a reasonable doubt that they constitute acts of rape and other inhumane acts, committed
as part of a widespread and systematic attack against a civilian population on ethnic
grounds and therefore constitute a crime against humanity. Consequently, the Chamber
finds the Accused individually criminally liable for the said acts described in counts 13 and
14 and for having through his presence tacitly abetted their commission.

62. Under Count 11, Akayesu is charged with crimes against humanity (torture), acts
alleged in paragraphs 16, 17, 21, 22 and 23 of the indictment. Based on the above factual
findings, the Chamber is satisfied beyond reasonable doubt that the acts described in
those paragraphs constitute torture. Having being committed as part of a wide spread and
systematic attack against a civilian popuation on ethnic grounds, they constitute crimes
against humanity and render Akayesu criminally liable for having ordered, aided and
abetted in their commission.

Indictment. The Chamber finds beyond a reasonable doubt that the killing of the five
individuals does indeed constitute murder as part of a widespread or systematic attack
against a civilian population of Rwanda on ethnic grounds and as such constitutes a crime
against humanity. Accordingly Akayesu has incurred individual criminal responsibility for
having ordered, aided and abetted the planning and execution of the crime.
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Count 15: Not guilty of Violation of Article 3 common to the Geneva Conventions and of
Article 4(2)(e) of Additional Protocol II (Outrage upon personal dignity, in particular Rape,
Degrading and Humiliating Treatment and Indecent Assault)

Count 14: Guilty of Crime against Humanity (Other Inhumane Acts)

Count 13: Guilty of Crime against Humanity (Rape)

Count 12: Not guilty of Violation of Article 3 common to the Geneva Conventions (Cruel
Treatment)

Count 11: Guilty of Crime against Humanity (Torture)

Count 10: Not guilty of Violation of Article 3 common to the Geneva Conventions (Murder)

Count 9: Guilty of Crime against Humanity (Murder)

Count 8: Not guilty of Violation of Article 3 common to the Geneva Conventions (Murder)

Count 7: Guilty of Crime against Humanity (Murder)

Count 6: Not guilty of Violation of Article 3 common to the Geneva Conventions (Murder)

Count 5: Guilty of Crime against Humanity (Murder)

Count 4: Guilty of Direct and Public Incitement to Commit Genocide

Count 3: Guilty of Crime against Humanity (Extermination)

Count 2: Not guilty of Complicity in Genocide

Count 1: Guilty of Genocide

FOR THE FOREGOING REASONS, having considered all of the evidence and the
arguments, THE CHAMBER unanimously finds as follows:



Laïty Kama Lennart Aspegren Navanethem Pillay

Signed in Arusha, 2 September 1998,

Done in English and French,
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