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LAW OF TREATIES – SELECTED ISSUES
Outline

1. The Making of Treaties


The capacity to conclude treaties
 The Cameroon-Nigeria Case (2002)



Formulating Reservations to treaties
 The Guide to Practice on Reservations to Treaties (ILC, 2011), a brief
overview

2. The Life of Treaties


Treaty Interpretation
 The Namibia Advisory Opinion (1971)



Treaty Implementation
 The Belgium-Senegal Case (2012)

3. The End of Treaties



Causes for Suspension or Termination of Treaties
 The Gabčíkovo-Nagymaros Case
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United Nations Depositary Notifications concerning the accession of the
State of Palestine to the Rome Statute of the International Criminal Court:
C.N.13.2015, C.N.57.2015, C.N.63.2015, C.N.64.2015, C.N.103.2015,
C.N.120.2015, C.N.125.2015
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Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

6 January 2015

“For each State ratifying, accepting, approving or acceding to this Statute after the deposit of
the 60th instrument of ratification, acceptance, approval or accession, the Statute shall enter into
force on the first day of the month after the 60th day following the deposit by such State of its
instrument of ratification, acceptance, approval or accession.”

The Statute will enter into force for the State of Palestine on 1 April 2015 in accordance with
its article 126 (2) which reads as follows:

The above action was effected on 2 January 2015.

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

STATE OF PALESTINE: ACCESSION

ROME, 17 JULY 1998

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

Reference: C.N.13.2015.TREATIES-XVIII.10 (Depositary Notification)

communicates the following:

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

1 Refer to depositary notification C.N.13.2015.TREATIES-XVIII.10 of 6 January 2015
(Accession: State of Palestine).

________

23 January 2015

In that context, the Permanent Mission of Canada notes that 'Palestine' does not meet the
criteria of a state under international law and is not recognized by Canada as a state. Therefore, in
order to avoid confusion, the Permanent Mission of Canada wishes to note its position that in the
context of the purported Palestinian accession to the Rome Statute of the International Criminal
Court, 'Palestine' is not able to accede to this convention, and that the Rome Statute of the
International Criminal Court does not enter into force, or have an effect on Canada’s treaty
relations, with respect to the 'State of Palestine'.”

“The Permanent Mission of Canada to the United Nations presents its compliments to the
Secretary-General of the United Nations and has the honour to refer to the Rome Statute of the
International Criminal Court and the Secretary-General's communication of 6 January 2015,
C.N.13.2015.TREATIES-XVIII.10, relating to that treaty. The Permanent Mission of Canada notes
that this communication was made pursuant to the Secretary-General's capacity as Depositary for
the Rome Statute of the International Criminal Court. The Permanent Mission of Canada notes the
technical and administrative role of the Depositary, and that it is for States Parties to a treaty, not
the Depositary, to make their own determination with respect to any legal issues raised by
instruments circulated by a depositary.

(Original: English)

The above action was effected on 16 January 2015.

The Secretary-General of the United Nations, acting in his capacity as depositary,

CANADA: COMMUNICATION 1

ROME, 17 JULY 1998

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

Reference: C.N.57.2015.TREATIES-XVIII.10 (Depositary Notification)

13

UNITED STATES OF AMERICA: COMMUNICATION 1

ISRAEL: COMMUNICATION 1

1 Refer to depositary notification C.N.13.2015.TREATIES-XVIII.10 of 6 January 2015
(Accession: State of Palestine).

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

________

23 January 2015

The Government of the United States of America does not believe the ‘State of Palestine’
qualifies as a sovereign State and does not recognize it as such. Accession to the Rome Statute is
limited to sovereign States. Therefore, the Government of the United States of America believes that the
‘State of Palestine’ is not qualified to accede to the Rome Statute.”

“The United States Mission to the United Nations presents its compliments to the United
Nations and refers to the U.N. Secretary-General's depositary notification C.N.13.2015.TREATIESXVIII.10, dated January 6, 2015, regarding the purported accession of the ‘State of Palestine’ to the
Rome Statute of the International Criminal Court, done at Rome July 17, 1998 (the Rome Statute).

(Original: English)

The above action was effected on 16 January 2015.

Refer to depositary notification C.N.13.2015.TREATIES-XVIII.10 of 6 January 2015
(Accession: State of Palestine).

1

________

23 January 2015

The Government of Israel does not recognize 'Palestine' as a State, and wishes to place on
record, for the sake of clarity, its position that it does not consider 'Palestine' a party to the Statute and
regards the Palestinian request for accession as being without any legal validity or effect.”

'Palestine' does not satisfy the criteria for statehood under international law and lacks the legal
capacity to join the aforesaid Statute under general international law, as well as under the terms of the
Rome Statute and of bilateral Israeli-Palestinian agreements.

“The Permanent Mission of Israel to the United Nations presents its compliments to the
Secretary-General of the United Nations, in his capacity as depositary to the Rome Statute of the
International Criminal Court, and refers to the communication by the depositary, dated 6 January 2015,
regarding the Palestinian request to accede to this Statute (Reference number C.N.13.2015.TREATIESXVIII.10).

(Original: English)

The above action was effected on 16 January 2015.

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

ROME, 17 JULY 1998

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

ROME, 17 JULY 1998

Reference: C.N.64.2015.TREATIES-XVIII.10 (Depositary Notification)

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

Reference: C.N.63.2015.TREATIES-XVIII.10 (Depositary Notification)
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1 Refer to depositary notification C.N.G“.0312.TR5 ATI5 S-E XIII.13 of 0“ 7anuary 0312
(Communication: Israel).

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

________

Refer to depositary notification C.N.57.2015.TREATIES-XVIII.10 of 23 January 2015
(Communication: Canada).

1

________

YFebruary 0312

As a State Party to the Rome Statute of the International Criminal Court, which enters into
force on 1 April 0312, the State of Palestine will exercise its rights and honor its obligations with
respect to all States Parties. The State of Palestine trusts that its rights and obligations will be equally
respected by its fellow States Parties.”

As a State Party to the Rome Statute of the International Criminal Court, which enters into
force on 1 April 2015, the State of Palestine will exercise its rights and honor its obligations with
respect to all States Parties. The State of Palestine trusts that its rights and obligations will be equally
respected by its fellow States Parties.”

9 February 2015

The 8 overnment of the State of Palestine regrets the position of Israel, the occupying Power,
and wishes to recall United Nations 8 eneral Assembly resolution GL/1Y of 0YNovember 0310
according Palestine ‘non-member observer State status in the United Nations’. In this regard, Palestine
is a State recognized by the United Nations 8 eneral Assembly on behalf of the international
community.

6The Permanent Vbserver of the State of Palestine to the United Nations presents his
compliments to the Secretary-8 eneral of the United Nations, in his capacity as Depositary, and has the
honor to refer to depositary notification C.N.G“.0312.TR5 ATI5 S-E XIII.13, dated 0“ 7anuary 0312,
conveying a communication of Israel regarding the accession of the State of Palestine to the Rome
Statute of the International Criminal Court, dated 1L 7uly 1YY9.

(Vriginal: 5 nglish)

The above action was effected on GFebruary 0312.

The Secretary-8 eneral of the United Nations, acting in his capacity as depositary,
communicates the following:

STAT5 VF PAH5 STIN5 : CVMMUNICATIVN 1

RVM5 , 1L 7UHJ 1YY9

RVM5 STATUT5 VF TO5 INT5 RNATIVNAH CRIMINAH CVURT

Reference: C.N.103.0312.TR5 ATI5 S-E XIII.13 (Depositary Notification)

The Government of the State of Palestine regrets the position of Canada and wishes to recall
United Nations General Assembly resolution 67/19 of 29 November 2012 according Palestine ‘nonmember observer State status in the United Nations’. In this regard, Palestine is a State recognized by
the United Nations General Assembly on behalf of the international community.

“The Permanent Observer of the State of Palestine to the United Nations presents his
compliments to the Secretary-General of the United Nations, in his capacity as Depositary, and has the
honor to refer to depositary notification C.N.57.2015.TREATIES-XVIII.10, dated 23 January 2015,
conveying a communication of Canada regarding the accession of the State of Palestine to the Rome
Statute of the International Criminal Court, dated 17 July 1998.

(Original: English)

The above action was effected on 6 February 2015.

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

STATE OF PALESTINE: COMMUNICATION 1

ROME, 17 JULY 1998

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

Reference: C.N.103.2015.TREATIES-XVIII.10 (Depositary Notification)
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Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.

1 Refer to depositary notification C.N.64.2015.TREATIES-XVIII.10 of 23 January 2015
(Communication: United States of America).

________

9 February 2015

As a State Party to the Rome Statute of the International Criminal Court, which enters into
force on 1 April 2015, the State of Palestine will exercise its rights and honor its obligations with
respect to all States Parties. The State of Palestine trusts that its rights and obligations will be equally
respected by its fellow States Parties.”

The Government of the State of Palestine regrets the position of the United States of America
and wishes to recall United Nations General Assembly resolution 67/19 of 29 November 2012
according Palestine ‘non-member observer State status in the United Nations’. In this regard, Palestine
is a State recognized by the United Nations General Assembly on behalf of the international
community.

“The Permanent Observer of the State of Palestine to the United Nations presents his
compliments to the Secretary-General of the United Nations, in his capacity as Depositary, and has the
honor to refer to depositary notification C.N.64.2015.TREATIES-XVIII.10, dated 23 January 2015,
conveying a communication of the United States of America regarding the accession of the State of
Palestine to the Rome Statute of the International Criminal Court, dated 17 July 1998.

(Original: English)

The above action was effected on 6 February 2015.

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

STATE OF PALESTINE: COMMUNICATION 1

ROME, 17 JULY 1998

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

Reference: C.N.125.2015.TREATIES-XVIII.10 (Depositary Notification)

Situation in Palestine, Office of the
Prosecutor, International Criminal Court,
Decision of 3 April 2012
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ȱ

ȱ

TheȱOfficeȱofȱtheȱProsecutor

C8071087102C/279777/20090122PalestinianDeclaration2.pdfȱ
2ȱForȱaȱsummaryȱofȱsubmissionsȱseeȱhttp://www.iccȬ
cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/Comm+and+Ref/Palestine/. ȱ

1ȱTheȱdeclarationȱcanȱbeȱaccessedȱat:ȱhttp://www.iccȬcpi.int/NR/rdonlyres/74EEE201Ȭ0FEDȬ4481Ȭ95D4Ȭ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

SituationȱinȱPalestineȱ
ȱ
ȱ
1. Onȱ22ȱJanuaryȱ2009,ȱpursuantȱtoȱarticleȱ12(3)ȱofȱtheȱRomeȱStatute,ȱAliȱKhashanȱactingȱasȱ
MinisterȱofȱJusticeȱofȱtheȱGovernmentȱofȱPalestineȱlodgedȱaȱdeclarationȱacceptingȱtheȱexerciseȱ
ofȱ jurisdictionȱ byȱ theȱ Internationalȱ Criminalȱ Courtȱ forȱ “actsȱ committedȱ onȱ theȱ territoryȱ ofȱ
Palestineȱsinceȱ1ȱJulyȱ2002.” 1ȱ
ȱ
2. Inȱaccordanceȱwithȱarticleȱ15ȱofȱtheȱRomeȱStatute,ȱtheȱOfficeȱofȱtheȱProsecutorȱinitiatedȱaȱ
preliminaryȱexaminationȱinȱorderȱtoȱdetermineȱwhetherȱthereȱisȱaȱreasonableȱbasisȱtoȱproceedȱ
withȱ anȱ investigation.ȱ Theȱ Officeȱ ensuredȱ aȱ fairȱ processȱ byȱ givingȱ allȱ thoseȱ concernedȱ theȱ
opportunityȱ toȱ presentȱ theirȱ arguments.ȱ Theȱ Arabȱ League’sȱ Independentȱ Factȱ Findingȱ
Committeeȱ onȱ Gazaȱ presentedȱ itsȱ reportȱ duringȱ aȱ visitȱ toȱ theȱ Court.ȱ Theȱ Officeȱ providedȱ
Palestineȱwithȱtheȱopportunityȱtoȱpresentȱitsȱviewsȱextensively,ȱinȱbothȱoralȱandȱwrittenȱform.ȱ
Theȱ Officeȱ alsoȱ consideredȱ variousȱ reportsȱ withȱ opposingȱ views. 2 ȱ ȱ Inȱ Julyȱ 2011,ȱ Palestineȱ
confirmedȱ toȱ theȱ Officeȱ thatȱ itȱ hadȱ submittedȱ itsȱ principalȱ arguments,ȱ subjectȱ toȱ theȱ
submissionȱofȱadditionalȱsupportingȱdocumentation.ȱ
ȱ
3. Theȱfirstȱstageȱinȱanyȱpreliminaryȱexaminationȱisȱtoȱdetermineȱwhetherȱtheȱpreconditionsȱ
toȱtheȱexerciseȱofȱjurisdictionȱunderȱarticleȱ12ȱofȱtheȱRomeȱStatuteȱareȱmet.ȱOnlyȱwhenȱsuchȱ
criteriaȱ areȱ establishedȱ willȱ theȱ Officeȱ proceedȱ toȱ analyseȱ informationȱ onȱ allegedȱ crimesȱ asȱ
wellȱasȱotherȱconditionsȱforȱtheȱexerciseȱofȱjurisdictionȱasȱsetȱoutȱinȱarticlesȱ13ȱandȱ53(1).ȱ
ȱ
4. Theȱ jurisdictionȱ ofȱ theȱ Courtȱ isȱ notȱ basedȱ onȱ theȱ principleȱ ofȱ universalȱ jurisdiction:ȱ
itȱrequiresȱ thatȱ theȱ Unitedȱ Nationsȱ Securityȱ Councilȱ (articleȱ 13(b))ȱ orȱ aȱ “State”ȱ (articleȱ 12)ȱ
provideȱjurisdiction.ȱArticleȱ12ȱestablishesȱthatȱaȱ“State”ȱcanȱconferȱjurisdictionȱtoȱtheȱCourtȱ
byȱbecomingȱaȱPartyȱtoȱtheȱRomeȱStatuteȱ(articleȱ12(1))ȱorȱbyȱmakingȱanȱadȱhocȱdeclarationȱ
acceptingȱtheȱCourt’sȱjurisdictionȱ(articleȱ12(3)).ȱȱ
ȱ
5. Theȱ issueȱ thatȱ arises,ȱ therefore,ȱ isȱ whoȱ definesȱ whatȱ isȱ aȱ “State”ȱ forȱ theȱ purposeȱ ofȱ
articleȱ12ȱofȱtheȱStatute?ȱInȱaccordanceȱwithȱarticleȱ125,ȱtheȱRomeȱStatuteȱisȱopenȱtoȱaccessionȱ
byȱ “allȱ States”,ȱ andȱ anyȱ Stateȱ seekingȱ toȱ becomeȱ aȱ Partyȱ toȱ theȱ Statuteȱ mustȱ depositȱ anȱ
instrumentȱofȱaccessionȱwithȱtheȱSecretaryȬGeneralȱofȱtheȱUnitedȱNations.ȱInȱinstancesȱwhereȱ
itȱ isȱ controversialȱ orȱ unclearȱ whetherȱ anȱ applicantȱ constitutesȱ aȱ “State”,ȱ itȱ isȱ theȱ practiceȱ ofȱ
theȱSecretaryȬGeneralȱtoȱfollowȱorȱseekȱtheȱGeneralȱAssembly’sȱdirectivesȱonȱtheȱmatter.ȱThisȱ
isȱ reflectedȱ inȱ Generalȱ Assemblyȱ resolutionsȱ whichȱ provideȱ indicationsȱ ofȱ whetherȱ anȱ

ȱ

ȱ

LeȱBureauȱduȱProcureur

ȱ

Page:ȱ2ȱ/ȱ2ȱ

meetingȱonȱ14ȱDecemberȱ1973;ȱseeȱSummaryȱofȱPracticeȱofȱtheȱSecretaryȬGeneralȱasȱDepositaryȱofȱMultilateralȱ
Treaties,ȱST/LEG/7/Rev.ȱ1,ȱparasȱ81Ȭ83;ȱhttp://untreaty.un.org/olaȬinternet/Assistance/Summary.htmȱ

ȱ

EMBARGOEDȱUNTILȱDELIVERY ȱ3ȱAprilȱ2012ȱ

3ȱThisȱpositionȱisȱsetȱoutȱinȱtheȱunderstandingsȱadoptedȱbyȱtheȱGeneralȱAssemblyȱatȱitsȱ2202 nd ȱplenaryȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

ȱ

applicantȱ isȱ aȱ “State”. 3 ȱ Thus,ȱ competenceȱ forȱ determiningȱ theȱ termȱ “State”ȱ withinȱ theȱ
meaningȱ ofȱ articleȱ 12ȱ rests,ȱ inȱ theȱ firstȱ instance,ȱ withȱ theȱ Unitedȱ Nationsȱ Secretaryȱ Generalȱ
who,ȱ inȱ caseȱ ofȱ doubt,ȱ willȱ deferȱ toȱ theȱ guidanceȱ ofȱ Generalȱ Assembly.ȱ Theȱ Assemblyȱ ofȱ
Statesȱ Partiesȱ ofȱ theȱ Romeȱ Statuteȱ couldȱ alsoȱ inȱ dueȱ courseȱ decideȱ toȱ addressȱ theȱ matterȱ inȱ
accordanceȱwithȱarticleȱ112(2)(g)ȱofȱtheȱStatute.ȱȱ
ȱ
6. Inȱinterpretingȱandȱapplyingȱarticleȱ12ȱofȱtheȱRomeȱStatute,ȱtheȱOfficeȱhasȱassessedȱthatȱitȱ
isȱforȱtheȱrelevantȱbodiesȱatȱtheȱUnitedȱNationsȱorȱtheȱAssemblyȱofȱStatesȱPartiesȱtoȱmakeȱtheȱ
legalȱdeterminationȱwhetherȱPalestineȱqualifiesȱasȱaȱStateȱforȱtheȱpurposeȱofȱaccedingȱtoȱtheȱ
Romeȱ Statuteȱ andȱ therebyȱ enablingȱ theȱ exerciseȱ ofȱ jurisdictionȱ byȱ theȱ Courtȱ underȱ
articleȱ12(1).ȱTheȱRomeȱStatuteȱprovidesȱnoȱauthorityȱforȱtheȱOfficeȱofȱtheȱProsecutorȱtoȱadoptȱ
aȱmethodȱtoȱdefineȱtheȱtermȱ“State”ȱunderȱarticleȱ12(3)ȱwhichȱwouldȱbeȱatȱvarianceȱwithȱthatȱ
establishedȱforȱtheȱpurposeȱofȱarticleȱ12(1).ȱȱ
ȱȱ
7. Theȱ Officeȱ hasȱ beenȱ informedȱ thatȱ Palestineȱ hasȱ beenȱ recognisedȱ asȱ aȱ Stateȱ inȱ bilateralȱ
relationsȱbyȱmoreȱthanȱ130ȱgovernmentsȱandȱbyȱcertainȱinternationalȱorganisations,ȱincludingȱ
Unitedȱ Nationȱ bodies.ȱ However,ȱ theȱ currentȱ statusȱ grantedȱ toȱ Palestineȱ byȱ theȱ Unitedȱ
Nationsȱ Generalȱ Assemblyȱ isȱ thatȱ ofȱ “observer”,ȱ notȱ asȱ aȱ “NonȬmemberȱ State”.ȱ Theȱ Officeȱ
understandsȱthatȱonȱ23ȱSeptemberȱ2011,ȱPalestineȱsubmittedȱanȱapplicationȱforȱadmissionȱtoȱ
theȱUnitedȱNationsȱasȱaȱMemberȱStateȱinȱaccordanceȱwithȱarticleȱ4(2)ȱofȱtheȱUnitedȱNationsȱ
Charter,ȱbutȱtheȱSecurityȱCouncilȱhasȱnotȱyetȱmadeȱaȱrecommendationȱinȱthisȱregard.ȱWhileȱ
thisȱprocessȱhasȱnoȱdirectȱlinkȱwithȱtheȱdeclarationȱlodgedȱbyȱPalestine,ȱitȱinformsȱtheȱcurrentȱ
legalȱstatusȱofȱPalestineȱforȱtheȱinterpretationȱandȱapplicationȱofȱarticleȱ12.ȱ
ȱ
8. Theȱ Officeȱ couldȱ inȱ theȱ futureȱ considerȱ allegationsȱ ofȱ crimesȱ committedȱ inȱ Palestine,ȱ
shouldȱcompetentȱorgansȱofȱtheȱUnitedȱNationsȱorȱeventuallyȱtheȱAssemblyȱofȱStatesȱPartiesȱ
resolveȱtheȱlegalȱissueȱrelevantȱtoȱanȱassessmentȱofȱarticleȱ12ȱorȱshouldȱtheȱSecurityȱCouncil,ȱ
inȱaccordanceȱwithȱarticleȱ13(b),ȱmakeȱaȱreferralȱprovidingȱjurisdiction.ȱȱ
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Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria: Equatorial Guinea intervening)
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International Court of Justice
Questions relating to the Obligation to
Prosecute or Extradite (Belgium v. Senegal)
Judgment
I.C.J. Reports 2012, paras. 71-117

36

(BELGIUM v. SENEGAL)

JUDGMENT

20 JULY 2012

QUESTIONS RELATING TO THE OBLIGATION TO PROSECUTE
OR EXTRADITE

___________

(BELGIQUE c. SÉNÉGAL)

QUESTIONS CONCERNANT LOBLIGATION DE POURSUIVRE
OU DEXTRADER

ARRÊT

20 JUILLET 2012

73. Senegal contests Belgium!s allegations and considers that it has not breached any
provision of the Convention against Torture. In its view, the Convention breaks down the aut
dedere aut judicare obligation into a series of actions which a State should take. Senegal maintains
that the measures it has taken hitherto show that it has complied with its international
commitments. First, Senegal asserts that it has resolved not to extradite Mr. Habré but to organize
his trial and to try him. It maintains that it adopted constitutional and legislative reforms in
2007-2008, in accordance with Article 5 of the Convention, to enable it to hold a fair and equitable
trial of the alleged perpetrator of the crimes in question reasonably quickly. It further states that it

72. Belgium has pointed out during the proceedings that the obligations deriving from
Article 5, paragraph 2, Article 6, paragraph 2, and Article 7, paragraph 1, are closely linked with
each other in the context of achieving the object and purpose of the Convention, which according
to its Preamble is "to make more effective the struggle against torture#. Hence, incorporating the
appropriate legislation into domestic law (Article 5, paragraph 2) would allow the State in whose
territory a suspect is present immediately to make a preliminary inquiry into the facts (Article 6,
paragraph 2), a necessary step in order to enable that State, with knowledge of the facts, to submit
the case to its competent authorities for the purpose of prosecution (Article 7, paragraph 1).

71. In its Application instituting proceedings, Belgium requested the Court to adjudge and
declare that Senegal is obliged to bring criminal proceedings against Mr. Habré and, failing that, to
extradite him to Belgium. In its final submissions, it requested the Court to adjudge and declare
that Senegal breached and continues to breach its obligations under Article 6, paragraph 2, and
Article 7, paragraph 1, of the Convention by failing to bring criminal proceedings against
Mr. Habré, unless it extradites him.

IV. THE ALLEGED VIOLATIONS OF THE CONVENTION AGAINST TORTURE

As a consequence, there is no need for the Court to pronounce on whether Belgium also has
a special interest with respect to Senegal!s compliance with the relevant provisions of the
Convention in the case of Mr. Habré.

70. For these reasons, the Court concludes that Belgium, as a State party to the Convention
against Torture, has standing to invoke the responsibility of Senegal for the alleged breaches of its
obligations under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention in the
present proceedings. Therefore, the claims of Belgium based on these provisions are admissible.

69. The common interest in compliance with the relevant obligations under the Convention
against Torture implies the entitlement of each State party to the Convention to make a claim
concerning the cessation of an alleged breach by another State party. If a special interest were
required for that purpose, in many cases no State would be in the position to make such a claim. It
follows that any State party to the Convention may invoke the responsibility of another State party
with a view to ascertaining the alleged failure to comply with its obligations erga omnes partes,
such as those under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention, and to
bring that failure to an end.
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This judgment was subsequently upheld by the Senegalese Court of Cassation (Court of Cassation,
première chambre statuant en matière pénale, Souleymane Guengueng et al. v. Hissène Habré,
Judgment No. 14, 20 March 2001).

"the Senegalese legislature should, in conjunction with the reform undertaken to the
Penal Code, make amendments to Article 669 of the Code of Criminal Procedure by
including therein the offence of torture, whereby it would bring itself into conformity
with the objectives of the Convention# (Court of Appeal (Dakar), Chambre
daccusation, Public Prosecutors Office and François Diouf v. Hissène Habré,
Judgment No. 135, 4 July 2000).

76. The Court considers that by not adopting the necessary legislation until 2007, Senegal
delayed the submission of the case to its competent authorities for the purpose of prosecution.
Indeed, the Dakar Court of Appeal was led to conclude that the Senegalese courts lacked
jurisdiction to entertain proceedings against Mr. Habré, who had been indicted for crimes against
humanity, acts of torture and barbarity, in the absence of appropriate legislation allowing such
proceedings within the domestic legal order (see paragraph 18 above). The Dakar Court of Appeal
held that:

75. The obligation for the State to criminalize torture and to establish its jurisdiction over it
finds its equivalent in the provisions of many international conventions for the combating of
international crimes. This obligation, which has to be implemented by the State concerned as soon
as it is bound by the Convention, has in particular a preventive and deterrent character, since by
equipping themselves with the necessary legal tools to prosecute this type of offence, the States
parties ensure that their legal systems will operate to that effect and commit themselves to
co-ordinating their efforts to eliminate any risk of impunity. This preventive character is all the
more pronounced as the number of States parties increases. The Convention against Torture thus
brings together 150 States which have committed themselves to prosecuting suspects in particular
on the basis of universal jurisdiction.

74. Although, for the reasons given above, the Court has no jurisdiction in this case over the
alleged violation of Article 5, paragraph 2, of the Convention, it notes that the performance by the
State of its obligation to establish the universal jurisdiction of its courts over the crime of torture is
a necessary condition for enabling a preliminary inquiry (Article 6, paragraph 2), and for
submitting the case to its competent authorities for the purpose of prosecution (Article 7,
paragraph 1). The purpose of all these obligations is to enable proceedings to be brought against
the suspect, in the absence of his extradition, and to achieve the object and purpose of the
Convention, which is to make more effective the struggle against torture by avoiding impunity for
the perpetrators of such acts.

has taken measures to restrict the liberty of Mr. Habré, pursuant to Article 6 of the Convention, as
well as measures in preparation for Mr. Habré!s trial, contemplated under the aegis of the African
Union, which must be regarded as constituting the first steps towards fulfilling the obligation to
prosecute laid down in Article 7 of the Convention. Senegal adds that Belgium cannot dictate
precisely how it should fulfil its commitments under the Convention, given that how a State fulfils
an international obligation, particularly in a case where the State must take internal measures, is to
a very large extent left to the discretion of that State.
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82. Senegal, in answer to the same question, has maintained that the inquiry is aimed at
establishing the facts, but that it does not necessarily lead to prosecution, since the prosecutor may,
in the light of the results, consider that there are no grounds for such proceedings. Senegal takes
the view that this is simply an obligation of means, which it claims to have fulfilled.

81. In answer to the question put by a Member of the Court concerning the interpretation of
the obligation laid down by Article 6, paragraph 2, of the Convention, Belgium has pointed out that
the nature of the inquiry required by Article 6, paragraph 2, depends to some extent on the legal
system concerned, but also on the particular circumstances of the case. This would be the inquiry
carried out before the case was transmitted to the authorities responsible for prosecution, if the
State decided to exercise its jurisdiction. Lastly, Belgium recalls that paragraph 4 of this
Article provides that interested States must be informed of the findings of the inquiry, so that they
may, if necessary, seek the extradition of the alleged offender. According to Belgium, there is no
information before the Court suggesting that a preliminary inquiry has been conducted by Senegal,
and it concludes from this that Senegal has violated Article 6, paragraph 2, of the Convention.

80. Belgium considers that this procedural obligation is obviously incumbent on Senegal,
since the latter must have the most complete information available in order to decide whether there
are grounds either to submit the matter to its prosecuting authorities or, when possible, to extradite
the suspect. The State in whose territory the suspect is present should take effective measures to
gather evidence, if necessary through mutual judicial assistance, by addressing letters rogatory to
countries likely to be able to assist it. Belgium takes the view that Senegal, by failing to take these
measures, breached the obligation imposed on it by Article 6, paragraph 2, of the Convention. It
points out that it nonetheless invited Senegal to issue a letter rogatory, in order to have access to the
evidence in the hands of Belgian judges (see paragraph 30 above).

79. Under the terms of Article 6, paragraph 2, of the Convention, the State in whose territory
a person alleged to have committed acts of torture is present "shall immediately make a preliminary
inquiry into the facts#.

A. The alleged breach of the obligation laid down in Article 6,
paragraph 2, of the Convention

78. The Court, bearing in mind the link which exists between the different provisions of the
Convention, will now analyse the alleged breaches of Article 6, paragraph 2, and Article 7,
paragraph 1, of the Convention.

77. Thus, the fact that the required legislation had been adopted only in 2007 necessarily
affected Senegal!s implementation of the obligations imposed on it by Article 6, paragraph 2, and
Article 7, paragraph 1, of the Convention.
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87. The Court observes that a further complaint against Mr. Habré was filed in Dakar in
2008 (see paragraph 32 above), after the legislative and constitutional amendments made in 2007
and 2008, respectively, which were enacted in order to comply with the requirements of Article 5,
paragraph 2, of the Convention (see paragraphs 28 and 31 above). But there is nothing in the
materials submitted to the Court to indicate that a preliminary inquiry was opened following this
second complaint. Indeed, in 2010 Senegal stated before the ECOWAS Court of Justice that no
proceedings were pending or prosecution ongoing against Mr. Habré in Senegalese courts.

86. While the choice of means for conducting the inquiry remains in the hands of the States
parties, taking account of the case in question, Article 6, paragraph 2, of the Convention requires
that steps must be taken as soon as the suspect is identified in the territory of the State, in order to
conduct an investigation of that case. That provision must be interpreted in the light of the object
and purpose of the Convention, which is to make more effective the struggle against torture. The
establishment of the facts at issue, which is an essential stage in that process, became imperative in
the present case at least since the year 2000, when a complaint was filed in Senegal against
Mr. Habré (see paragraph 17 above).

85. The Court observes that Senegal has not included in the case file any material
demonstrating that the latter has carried out such an inquiry in respect of Mr. Habré, in accordance
with Article 6, paragraph 2, of the Convention. It is not sufficient, as Senegal maintains, for a State
party to the Convention to have adopted all the legislative measures required for its
implementation; it must also exercise its jurisdiction over any act of torture which is at issue,
starting by establishing the facts. The questioning at first appearance which the investigating judge
at the Tribunal régional hors classe in Dakar conducted in order to establish Mr. Habré!s identity
and to inform him of the acts of which he was accused cannot be regarded as performance of the
obligation laid down in Article 6, paragraph 2, as it did not involve any inquiry into the charges
against Mr. Habré.

"In the cases referred to in Article 5, paragraph 2, the standards of evidence
required for prosecution and conviction shall in no way be less stringent than those
which apply in the cases referred to in Article 5, paragraph 1.#

84. Moreover, the Convention specifies that, when they are operating on the basis of
universal jurisdiction, the authorities concerned must be just as demanding in terms of evidence as
when they have jurisdiction by virtue of a link with the case in question. Article 7, paragraph 2, of
the Convention thus stipulates:

88. The Court finds that the Senegalese authorities did not immediately initiate a preliminary
inquiry as soon as they had reason to suspect Mr. Habré, who was in their territory, of being
responsible for acts of torture. That point was reached, at the latest, when the first complaint was
filed against Mr. Habré in 2000.

83. In the opinion of the Court, the preliminary inquiry provided for in Article 6,
paragraph 2, is intended, like any inquiry carried out by the competent authorities, to corroborate or
not the suspicions regarding the person in question. That inquiry is conducted by those authorities
which have the task of drawing up a case file and collecting facts and evidence; this may consist of
documents or witness statements relating to the events at issue and to the suspect!s possible
involvement in the matter concerned. Thus the co-operation of the Chadian authorities should have
been sought in this instance, and that of any other State where complaints have been filed in
relation to the case, so as to enable the State to fulfil its obligation to make a preliminary inquiry.

92. According to Belgium, the State is required to prosecute the suspect as soon as the latter
is present in its territory, whether or not he has been the subject of a request for extradition to one
of the countries referred to in Article 5, paragraph 1  that is, if the offence was committed within
the territory of the latter State, or if one of its nationals is either the alleged perpetrator or the
victim  or in Article 5, paragraph 3, that is, another State with criminal jurisdiction exercised in

1. The nature and meaning of the obligation laid down in Article 7, paragraph 1

91. The obligation to prosecute provided for in Article 7, paragraph 1, is normally
implemented in the context of the Convention Against Torture after the State has performed the
other obligations provided for in the preceding articles, which require it to adopt adequate
legislation to enable it to criminalize torture, give its courts universal jurisdiction in the matter and
make an inquiry into the facts. These obligations, taken as a whole, may be regarded as elements
of a single conventional mechanism aimed at preventing suspects from escaping the consequences
of their criminal responsibility, if proven. Belgium!s claim relating to the application of Article 7,
paragraph 1, raises a certain number of questions regarding the nature and meaning of the
obligation contained therein and its temporal scope, as well as its implementation in the present
case.

90. As is apparent from the travaux préparatoires of the Convention, Article 7, paragraph 1,
is based on a similar provision contained in the Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at The Hague on 16 December 1970. The obligation to submit the case
to the competent authorities for the purpose of prosecution (hereinafter the "obligation to
prosecute#) was formulated in such a way as to leave it to those authorities to decide whether or not
to initiate proceedings, thus respecting the independence of States parties! judicial systems. These
two conventions emphasize, moreover, that the authorities shall take their decision in the same
manner as in the case of any ordinary offence of a serious nature under the law of the State
concerned (Article 7, paragraph 2, of the Convention against Torture and Article 7 of the Hague
Convention of 1970). It follows that the competent authorities involved remain responsible for
deciding on whether to initiate a prosecution, in the light of the evidence before them and the
relevant rules of criminal procedure.

"The State Party in the territory under whose jurisdiction a person alleged to
have committed any offence referred to in Article 4 is found shall in the cases
contemplated in Article 5, if it does not extradite him, submit the case to its competent
authorities for the purpose of prosecution.#

89. Article 7, paragraph 1, of the Convention provides:

B. The alleged breach of the obligation laid down in Article 7,
paragraph 1, of the Convention

The Court therefore concludes that Senegal has breached its obligation under Article 6,
paragraph 2, of the Convention.
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97. In their replies, the Parties agree that acts of torture are regarded by customary
international law as international crimes, independently of the Convention.

96. A Member of the Court asked the Parties, first, whether the obligations incumbent upon
Senegal under Article 7, paragraph 1, of the Convention applied to offences alleged to have been
committed before 26 June 1987, the date when the Convention entered into force for Senegal, and,
secondly, if, in the circumstances of the present case, those obligations extended to offences
allegedly committed before 25 June 1999, the date when the Convention entered into force for
Belgium (see paragraph 19 above). Those questions relate to the temporal application of Article 7,
paragraph 1, of the Convention, according to the time when the offences are alleged to have been
committed and the dates of entry into force of the Convention for each of the Parties.

2. The temporal scope of the obligation laid down in Article 7, paragraph 1

95. However, if the State in whose territory the suspect is present has received a request for
extradition in any of the cases envisaged in the provisions of the Convention, it can relieve itself of
its obligation to prosecute by acceding to that request. It follows that the choice between
extradition or submission for prosecution, pursuant to the Convention, does not mean that the two
alternatives are to be given the same weight. Extradition is an option offered to the State by the
Convention, whereas prosecution is an international obligation under the Convention, the violation
of which is a wrongful act engaging the responsibility of the State.

94. The Court considers that Article 7, paragraph 1, requires the State concerned to submit
the case to its competent authorities for the purpose of prosecution, irrespective of the existence of
a prior request for the extradition of the suspect. That is why Article 6, paragraph 2, obliges the
State to make a preliminary inquiry immediately from the time that the suspect is present in its
territory. The obligation to submit the case to the competent authorities, under Article 7,
paragraph 1, may or may not result in the institution of proceedings, in the light of the evidence
before them, relating to the charges against the suspect.

93. For its part, Senegal takes the view that the Convention certainly requires it to prosecute
Mr. Habré, which it claims it has endeavoured to do by following the legal procedure provided for
in that instrument, but that it has no obligation to Belgium under the Convention to extradite him.

accordance with its internal law. In the cases provided for in Article 5, the State can consent to
extradition. This is a possibility afforded by the Convention, and, according to Belgium, that is the
meaning of the maxim aut dedere aut judicare under the Convention. Thus, if the State does not
opt for extradition, its obligation to prosecute remains unaffected. In Belgium!s view, it is only if
for one reason or another the State concerned does not prosecute, and a request for extradition is
received, that that State has to extradite if it is to avoid being in breach of this central obligation
under the Convention.
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101. The Committee against Torture emphasized, in particular, in its decision of
23 November 1989 in the case of O.R., M.M. and M.S. v. Argentina (Communications Nos. 1/1988,
2/1988 and 3/1988, decision of 23 November 1989, para. 7.5, Official Documents of the General
Assembly, Forty-Fifth Session, Supplement No. 44 (UN doc. A/45/44, Ann. V, p. 112)) that

The Court notes that nothing in the Convention against Torture reveals an intention to
require a State party to criminalize, under Article 4, acts of torture that took place prior to its entry
into force for that State, or to establish its jurisdiction over such acts in accordance with Article 5.
Consequently, in the view of the Court, the obligation to prosecute, under Article 7, paragraph 1, of
the Convention does not apply to such acts.

"Unless a different intention appears from the treaty or is otherwise established,
its provisions do not bind a party in relation to any act or fact which took place or any
situation which ceased to exist before the date of the entry into force of that treaty with
respect to that party.#

100. However, the obligation to prosecute the alleged perpetrators of acts of torture under the
Convention applies only to facts having occurred after its entry into force for the State concerned.
Article 28 of the Vienna Convention on the Law of Treaties, which reflects customary law on the
matter, provides:

That prohibition is grounded in a widespread international practice and on the opinio juris of
States. It appears in numerous international instruments of universal application (in particular the
Universal Declaration of Human Rights of 1948, the 1949 Geneva Conventions for the protection
of war victims; the International Covenant on Civil and Political Rights of 1966; General
Assembly resolution 3452/30 of 9 December 1975 on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), and it has
been introduced into the domestic law of almost all States; finally, acts of torture are regularly
denounced within national and international fora.

99. In the Court!s opinion, the prohibition of torture is part of customary international law
and it has become a peremptory norm (jus cogens).

98. As regards the first aspect of the question put by the Member of the Court, namely
whether the Convention applies to offences committed before 26 June 1987, Belgium contends that
the alleged breach of the obligation aut dedere aut judicare occurred after the entry into force of
the Convention for Senegal, even though the alleged acts occurred before that date. Belgium
further argues that Article 7, paragraph 1, is intended to strengthen the existing law by laying down
specific procedural obligations, the purpose of which is to ensure that there will be no impunity and
that, in these circumstances, those procedural obligations could apply to crimes committed before
the entry into force of the Convention for Senegal. For its part, the latter does not deny that the
obligation provided for in Article 7, paragraph 1, can apply to offences allegedly committed before
26 June 1987.
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106. Belgium, while recognizing that the time frame for implementation of the obligation to
prosecute depends on the circumstances of each case, and in particular on the evidence gathered,
considers that the State in whose territory the suspect is present cannot indefinitely delay
performing the obligation incumbent upon it to submit the matter to its competent authorities for

3. Implementation of the obligation laid down in Article 7, paragraph 1

105. The Court notes that the previous findings are also valid for the temporal application of
Article 6, paragraph 2, of the Convention.

104. The Court considers that Belgium has been entitled, with effect from 25 July 1999, the
date when it became party to the Convention, to request the Court to rule on Senegal!s compliance
with its obligation under Article 7, paragraph 1. In the present case, the Court notes that Belgium
invokes Senegal!s responsibility for the latter!s conduct starting in the year 2000, when a complaint
was filed against Mr. Habré in Senegal (see paragraph 17 above).

103. The Court now comes to the second aspect of the question put by a Member of the
Court, namely, what was the effect of the date of entry into force of the Convention, for Belgium,
on the scope of the obligation to prosecute. Belgium contends that Senegal was still bound by the
obligation to prosecute Mr. Habré after Belgium had itself become party to the Convention, and
that it was therefore entitled to invoke before the Court breaches of the Convention occurring after
25 July 1999. Senegal disputes Belgium!s right to engage its responsibility for acts alleged to have
occurred prior to that date. It considers that the obligation provided for in Article 7, paragraph 1,
belongs to "the category of divisible erga omnes obligations#, in that only the injured State could
call for its breach to be sanctioned. Senegal accordingly concludes that Belgium was not entitled to
rely on the status of injured State in respect of acts prior to 25 July 1999 and could not seek
retroactive application of the Convention.

102. The Court concludes that Senegal!s obligation to prosecute pursuant to Article 7,
paragraph 1, of the Convention does not apply to acts alleged to have been committed before the
Convention entered into force for Senegal on 26 June 1987. The Court would recall, however, that
the complaints against Mr. Habré include a number of serious offences allegedly committed after
that date (see paragraphs 17, 19-21 and 32 above). Consequently, Senegal is under an obligation to
submit the allegations concerning those acts to its competent authorities for the purpose of
prosecution. Although Senegal is not required under the Convention to institute proceedings
concerning acts that were committed before 26 June 1987, nothing in that instrument prevents it
from doing so.

"$torture! for purposes of the Convention can only mean torture that occurs subsequent to the entry
into force of the Convention#. However, when the Committee considered Mr. Habré!s situation,
the question of the temporal scope of the obligations contained in the Convention was not raised,
nor did the Committee itself address that question (Guengueng et al. v. Senegal (Communication
No. 181/2001, decision of 17 May 2006, UN doc. CAT/C/36/D/181/2001)).
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111. The Court considers that Senegal!s duty to comply with its obligations under the
Convention cannot be affected by the decision of the ECOWAS Court of Justice.

110. Moreover, Senegal observes that the judgment of the ECOWAS Court of Justice is not a
constraint of a domestic nature. While bearing in mind its duty to comply with its conventional
obligation, it contends that it is nonetheless subject to the authority of that court. Thus, Senegal
points out that that decision required it to make fundamental changes to the process begun in 2006,
designed to result in a trial at the national level, and to mobilize effort in order to create an ad hoc
tribunal of an international character, the establishment of which would be more cumbersome.

109. For its part, Senegal has repeatedly affirmed, throughout the proceedings, its intention
to comply with its obligation under Article 7, paragraph 1, of the Convention, by taking the
necessary measures to institute proceedings against Mr. Habré. Senegal contends that it only
sought financial support in order to prepare the trial under favourable conditions, given its unique
nature, having regard to the number of victims, the distance that witnesses would have to travel and
the difficulty of gathering evidence. It claims that it has never sought, on these grounds, to justify
the non-performance of its conventional obligations. Likewise, Senegal contends that, in referring
the matter to the African Union, it was never its intention to relieve itself of its obligations.

108. With regard to the legal difficulties which Senegal claims to have faced in performing
its obligations under the Convention, Belgium contends that Senegal cannot rely on its domestic
law in order to avoid its international responsibility. Moreover, Belgium recalls the judgment of
the ECOWAS Court of Justice of 18 November 2010 (see paragraph 35 above), which considered
that Senegal!s amendment to its Penal Code in 2007 might be contrary to the principle of
non-retroactivity of criminal laws, and deemed that proceedings against Hissène Habré should be
conducted before an ad hoc court of an international character, arguing that this judgment cannot
be invoked against it. Belgium emphasizes that, if Senegal is now confronted with a situation of
conflict between two international obligations as a result of that decision, that is the result of its
own failings in implementing the Convention against Torture.

107. The same applies, according to Belgium, to Senegal!s referral of the matter to the
African Union in January 2006, which does not exempt it from performing its obligations under the
Convention. Moreover, at its seventh session in July 2006 (see paragraph 23 above), the Assembly
of Heads of State and Government of the African Union mandated Senegal "to prosecute and
ensure that Hissène Habré is tried, on behalf of Africa, by a competent Senegalese court with
guarantees for fair trial# (African Union, doc. Assembly/AU/Dec. 127 (VII), para. 5).

the purpose of prosecution. Procrastination on the latter!s part could, according to Belgium, violate
both the rights of the victims and those of the accused. Nor can the financial difficulties invoked
by Senegal (see paragraphs 28-29 and 33 above) justify the fact that the latter has done nothing to
conduct an inquiry and initiate proceedings.
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118. The Court notes that, in its final submissions, Belgium requests the Court to adjudge
and declare, first, that Senegal breached its international obligations by failing to incorporate in due
time into its domestic law the provisions necessary to enable the Senegalese judicial authorities to
exercise the universal jurisdiction provided for in Article 5, paragraph 2, of the Convention against

V. REMEDIES

117. The Court finds that the obligation provided for in Article 7, paragraph 1, required
Senegal to take all measures necessary for its implementation as soon as possible, in particular once
the first complaint had been filed against Mr. Habré in 2000. Having failed to do so, Senegal has
breached and remains in breach of its obligations under Article 7, paragraph 1, of the Convention.

116. In response to a question put by a Member of the Court concerning the date of the
violation of Article 7, paragraph 1, alleged by Belgium, it replied that that date could fall in the
year 2000, when a complaint against Mr. Habré was filed (see paragraph 17 above), or later, in
March 2001, when the Court of Cassation confirmed the decision of the Dakar Court of Appeal,
annulling the proceedings in respect of Mr. Habré on the ground that the Senegalese courts lacked
jurisdiction (see paragraph 18 above).

115. The Court considers that the obligation on a State to prosecute, provided for in
Article 7, paragraph 1, of the Convention, is intended to allow the fulfilment of the Convention!s
object and purpose, which is "to make more effective the struggle against torture# (Preamble to the
Convention). It is for that reason that proceedings should be undertaken without delay.

114. While Article 7, paragraph 1, of the Convention does not contain any indication as to
the time frame for performance of the obligation for which it provides, it is necessarily implicit in
the text that it must be implemented within a reasonable time, in a manner compatible with the
object and purpose of the Convention.

113. The Court observes that, under Article 27 of the Vienna Convention on the Law of
Treaties, which reflects customary law, Senegal cannot justify its breach of the obligation provided
for in Article 7, paragraph 1, of the Convention against Torture by invoking provisions of its
internal law, in particular by invoking the decisions as to lack of jurisdiction rendered by its courts
in 2000 and 2001, or the fact that it did not adopt the necessary legislation pursuant to Article 5,
paragraph 2, of that Convention until 2007.

112. The Court is of the opinion that the financial difficulties raised by Senegal cannot
justify the fact that it failed to initiate proceedings against Mr. Habré. For its part, Senegal itself
states that it has never sought to use the issue of financial support to justify any failure to comply
with an obligation incumbent upon it. Moreover, the referral of the matter to the African Union, as
recognized by Senegal itself, cannot justify the latter!s delays in complying with its obligations
under the Convention. The diligence with which the authorities of the forum State must conduct
the proceedings is also intended to guarantee the suspect fair treatment at all stages of the
proceedings (Article 7, paragraph 3, of the Convention).
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