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133. The median line is in any event some sort of coastal line by its very definition, for
it is defined as a line “every point of which is equidistant from the nearest points
on the baselines from which the breadth of the territorial seas of the two States is
measured” (Article 15 of the Convention), although the same definition will be
found in many maritime boundary treaties and also in expert writings. The
“normal” baseline of the territorial sea as stated in Article 5 of the Convention –
and this again accords with long practice and with the well established customary
rule of the law of the sea – is “the low-water line along the coast as marked on

132. The Tribunal has decided, after careful consideration of all the cogent and skilful
arguments put before them by both Parties, that the international boundary shall
be a single all-purpose boundary which is a median line and that it should, as far
as practicable, be a median line between the opposite mainland coastlines. This
solution is not only in accord with practice and precedent in the like situations but
is also one that is already familiar to both Parties. As the Tribunal had occasion
to observe in its Award on Sovereignty (paragraph 438), the offshore petroleum
contracts entered into by Yemen, and by Ethiopia and by Eritrea, “lend a measure
of support to a median line between the opposite coasts of Eritrea and Yemen,
drawn without regard to the islands, dividing the respective jurisdiction of the
Parties”. In the present stage the Tribunal has to determine a boundary not merely
for the purposes of petroleum concessions and agreements, but a single
international boundary for all purposes. For such a boundary the presence of
islands requires careful consideration of their possible effect upon the boundary
line; and this is done in the explanation which follows. Even so it will be found
that the final solution is that the international maritime boundary line remains for
the greater part a median line between the mainland coasts of the Parties.

131. It is a generally accepted view, as is evidenced in both the writings of
commentators and in the jurisprudence, that between coasts that are opposite to
each other the median or equidistance line normally provides an equitable
boundary in accordance with the requirements of the Convention, and in
particular those of its Articles 74 and 83 which respectively provide for the
equitable delimitation of the EEZ and of the continental shelf between States with
opposite or adjacent coasts. Indeed both Parties to the present case have claimed
a boundary constructed on the equidistance method, although based on different
points of departure and resulting in very different lines.

customary law of the sea, but many of the relevant elements of customary law are
incorporated in the provisions of the Convention. “Any other pertinent factors”
is a broad concept, and doubtless includes various factors that are generally
recognised as being relevant to the process of delimitation such as
proportionality, non-encroachment, the presence ofislands, and any other factors
that might affect the equities of the particular situation.
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BARBADOS/TRINIDAD AND TOBAGO

223. As noted above, both Barbados and Trinidad and Tobago are parties
to UNCLOS, the principal multilateral convention concerning not only

222. This apparently simple and imprecise formula allows in fact for a
broad consideration of the legal rules embodied in treaties and customary law
as pertinent to the delimitation between the parties, and allows as well for the
consideration of general principles of international law and the contributions
that the decisions of international courts and tribunals and learned writers
have made to the understanding and interpretation of this body of legal rules.

221. Articles 74(1) and 83(1) of UNCLOS lay down the law applicable
to the delimitation of the exclusive economic zone and the continental shelf,
respectively. In the case of States with either opposite or adjacent coasts, the
delimitation of such maritime areas “shall be effected by agreement on the
basis of international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution”.

2. Paragraph 1 does not prejudice the power of the court or Tribunal
having jurisdiction under this section to decide a case ex aequo et bono, if
the parties so agree.

1. A court or tribunal having jurisdiction under this section shall apply this
Convention and other rules of international law not incompatible with this
Convention.

Applicable Law

220. Article 293 of UNCLOS provides:

A. APPLICABLE LAW

219. The Tribunal will now set out the general considerations that will
guide its examination of the issues concerning maritime delimitation that the
Parties have put forth in their claims and allegations.

MARITIME DELIMITATION:
GENERAL CONSIDERATIONS

Chapter V

218. The Tribunal wishes to emphasise that its jurisdiction is limited to
the dispute concerning the delimitation of maritime zones as between
Barbados and Trinidad and Tobago. The Tribunal has no jurisdiction in
respect of maritime boundaries between either of the Parties and any third
State, and the Tribunal’s award does not prejudice the position of any State in
respect of any such boundary.

210

245

BARBADOS/TRINIDAD AND TOBAGO

233. These varied criteria might or might not be appropriate to effect
delimitation in the light of the specific circumstances of each case. The
identification of the relevant circumstances becomes accordingly a necessary
step in determining the approach to delimitation. That determination has
increasingly been attached to geographical considerations, with particular
reference to the length and the configuration of the respective coastlines and
their characterization as being opposite, adjacent or in some other relationship
(Gulf of Maine, I.C.J. Reports 1984, p. 246). That does not mean that criteria

232. The search for an approach that would accommodate both the need
for predictability and stability within the rule of law and the need for
flexibility in the outcome that could meet the requirements of equity resulted
in the identification of a variety of criteria and methods of delimitation. The
principle that delimitation should avoid the encroachment by one party on the
natural prolongation of the other or its equivalent in respect of the EEZ
(North Sea Continental Shelf cases, I.C.J. Reports 1969, p. 4; Gulf of Maine,
I.C.J. Reports 1984, p. 246; Libya/Malta, I.C.J. Reports 1985, p. 13), the
avoidance to the extent possible of the interruption of the maritime projection
of the relevant coastlines (Gulf of Maine, I.C.J. Reports 1984, p. 246) and
considerations ensuring that a disproportionate outcome should be corrected
(Libya/Malta, I.C.J. Reports 1985, p. 13), are all criteria that have emerged in
this context.

231. The identification of the relevant coasts abutting upon the areas to
be delimited is one such objective criterion, relating to the very source of
entitlement to maritime areas. The principle of equidistance as a method of
delimitation applicable in certain geographical circumstances was another
such objective determination.

230. Equitable considerations per se are an imprecise concept in the light
of the need for stability and certainty in the outcome of the legal process.
Some early attempts by international courts and tribunals to define the role of
equity resulted in distancing the outcome from the role of law and thus led to
a state of confusion in the matter (Tunisia/Libya, I.C.J. Reports 1982, p. 18).
The search for predictable, objectively-determined criteria for delimitation, as
opposed to subjective findings lacking precise legal or methodological bases,
emphasized that the role of equity lies within and not beyond the law
(Libya/Malta, I.C.J. Reports 1985, p. 13).

229. There was also another source of complexity in the search for a
generally acceptable legal approach to maritime delimitation. Since the very
outset, courts and tribunals have taken into consideration elements of equity in
reaching a determination of a boundary line over maritime areas. This is also
the approach stipulated by UNCLOS Articles 74 and 83, in conjunction with
the broad reference to international law explained above.

criteria such as geomorphological aspects or resource-specific criteria such as
the distribution of fish stocks, with a very few exceptions (notably Jan Mayen,
I.C.J. Reports 1993, p. 38).
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The Positions of the Parties

Secretariat note: See map No. IV in the back pocket of this volume.

__________

246. It is common ground between the Parties that the line of
delimitation in the west is provisionally to be found in the equidistance line

1.

A. THE FLYINGFISH FISHERY AND BARBADOS’
CLAIM TO ADJUST THE EQUIDISTANCE LINE

DELIMITATION IN THE WEST

Chapter VI

equidistance alone will in many circumstances not ensure an equitable result
in the light of the peculiarities of each specific case. The second step
accordingly requires the examination of this provisional line in the light of
relevant circumstances, which are case specific, so as to determine whether it
is necessary to adjust the provisional equidistance line in order to achieve an
equitable result (Cameroon v. Nigeria, I.C.J. Reports 2002, p. 303; Prosper
Weil, Perspectives du droit de la délimitation maritime p. 223 (1988)). This
approach is usually referred to as the “equidistance/relevant circumstances”
principle (Qatar v. Bahrain, I.C.J. Reports 2001, p. 40; Cameroon v. Nigeria,
I.C.J. Reports 2002, p. 303). Certainty is thus combined with the need for an
equitable result.
243. The process of achieving an equitable result is thus constrained by
legal principle, in particular in respect of the factors that may be taken into
account. It is furthermore necessary that the delimitation be consistent with
legal principle as established in decided cases, in order that States in other
disputes be assisted in the negotiations in search of an equitable solution that
are required by Articles 74 or 83 of the Convention.
244. Within those constraints imposed by law, the Tribunal considers
that it has both the right and the duty to exercise judicial discretion in order to
achieve an equitable result. There will rarely, if ever, be a single line that is
uniquely equitable. The Tribunal must exercise its judgment in order to decide
upon a line that is, in its view, both equitable and as practically satisfactory as
possible, while at the same time in keeping with the requirement of achieving
a stable legal outcome. Certainty, equity, and stability are thus integral parts
of the process of delimitation.
245. This is the process of delimitation that the Tribunal will now
undertake in respect of the dispute submitted to it and the respective claims of
the Parties. A chart, Map IV, facing, depicts the claim line of Barbados, the
claim line of Trinidad and Tobago, and the segment of the equidistance line
that is agreed between them.

MARITIME BOUNDARY

246

BARBADOS/TRINIDAD AND TOBAGO

Proportionality as a Relevant Circumstance

336. In Barbados’ view, the fact that a delimitation line might be found
to be inequitable because it results in a disproportionate division of the
disputed area does not mean that proportionality can be used as an
independent method of delimitation and hence it cannot by itself produce a
boundary line or require a proportional division of the area where claims
overlap. As has been noted, Barbados also opposes Trinidad and Tobago’s
identification of the relevant coastal frontages and the relevance of coastal
lengths to effect delimitation, thus also disagreeing about their eventual role in
the test of proportionality.

335. The second circumstance invoked by Trinidad and Tobago as
relevant to the adjustment of the equidistance line is proportionality.
According to Trinidad and Tobago’s estimates, the adjustment claimed by it
leads to 49% of the overlapping EEZ entitlements being attributed to
Barbados and 51% attributed to Trinidad and Tobago, a result that it considers
equitable in the light of the test of proportionality and thus consistent with
UNCLOS Article 74. Proportionality in this argument is related to and is a
function of the coastal lengths and relevant frontages discussed above, as
these frontages are those producing entitlement to the areas to be attributed.

2.

334. The Tribunal’s conclusion in this connection is that the orientation
of coastlines is determined by the coasts and not by baselines, which are only
a method to facilitate the determination of the outer limit of the maritime
zones in areas where the particular geographical features justify the resort to
straight baselines, archipelagic or otherwise. In this perspective, the Tribunal
must also conclude that broad coastal frontages of the island of Trinidad and
of the island of Tobago as well as the resulting disparity in coastal lengths
between the Parties, are relevant circumstances to be taken into account in
effecting the delimitation as these frontages are clearly abutting upon the
disputed area of overlapping claims.

333. The Parties have quite naturally shaped their arguments to support
their respective claims but in doing so, contradictions become apparent.
Barbados asserts that archipelagic basepoints cannot be used for calculating
the equidistance line, yet archipelagic baselines are used by it for concluding
that Trinidad and Tobago’s coastal frontages are orientated towards the
southeast. Trinidad and Tobago claims to the contrary that its archipelagic
baselines can be counted as basepoints for the drawing of the equidistance line
and other effects, but that such baselines are not to be used for determining the
coastal orientation.

geographical element as the basis of its conclusion. Barbados examines the
orientation arising from Trinidad and Tobago’s archipelagic baselines and in
this perspective the orientation is indeed a southeasterly one. Trinidad and
Tobago relies on the actual presence of the bulk of its coastline, irrespective of
the archipelagic baselines.
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Regional Considerations as a Relevant Circumstance

342. Trinidad and Tobago also invokes to this effect the Agreement of
7 September 1987 between France (Guadeloupe and Martinique) and
Dominica where a tentative equidistance line was adjusted to avoid a cut-off
effect and prevent Dominica and Martinique being deprived of an outlet to the
Atlantic.

341. Trinidad and Tobago explains that one purpose of the 1990
Trinidad-Venezuela Agreement is to allow Venezuela access to the Atlantic
(“salida al Atlántico”), an access that would be impeded by an equidistance
line delimitation between Trinidad and Tobago and Barbados in that area.
Trinidad and Tobago further explains that Point A on the delimitation line it
proposes in the present case, and the vector it claims in respect of delimitation
with Barbados, discussed below, also find a justification in the contribution
that they make to facilitation of the “salida al Atlántico”.

340. Just as the tribunal in Guinea/Guinea-Bissau held that an equitable
delimitation cannot ignore other delimitations already made or still to be made
in the region (Guinea/Guinea-Bissau, 77 I.L.R. p. 635, at p. 682, para. 104),
so too, Trinidad and Tobago asserts, the delimitation between Trinidad and
Tobago and Venezuela in the region south of Barbados and that between
France (Guadeloupe and Martinique) and Dominica in the region north of
Barbados need to be considered in this dispute as they entail a recognition of a
departure from the equidistance line in order to avoid a cut-off effect.

339. The third circumstance invoked by Trinidad and Tobago as relevant
to the justification of its claim is the effect of the delimitation for the region as
a whole.

3.

338. The Tribunal will thus not resort to any form of “splitting the
difference” or other mathematical approaches or use ratio methodologies that
would entail attributing to one Party what as a matter of law might belong to
the other. It will review the effects of the line of delimitation in the light of
proportionality as a function of equity after having taken into account any
other relevant circumstance, most notably the influence of coastal frontages
on the delimitation line.

337 The Tribunal has explained above the meaning that the principle of
proportionality has in maritime delimitation as developed by the decisions of
international courts and tribunals. In the light of such considerations, the
Tribunal concludes that proportionality is a relevant circumstance to be taken
into consideration in reviewing the equity of a tentative delimitation, but not
in any way to require the application of ratios or mathematical determinations
in the attribution of maritime areas. The role of proportionality, as noted, is to
examine the final outcome of the delimitation effected, as the final test to
ensure that equitableness is not contradicted by a disproportionate result.
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354. Barbados is of the view that no adjustment of the equidistance line
is necessary and that in particular, Point A has been calculated by a reference
to basepoints that has no justification, as there is no coastal adjacency
involved in this case. But even if there were a situation of adjacency,

353. The adjusted line claimed by Trinidad and Tobago then proceeds
along a constant azimuth of 88° from Point A to the outer limit of the EEZ of
Trinidad and Tobago (Point B).

352. Trinidad and Tobago explains that the rationale for Point A is that it
is the “last point on the equidistance line which is controlled by points on the
south-west coast of Barbados”. In Trinidad and Tobago’s view, Point A is
thus the appropriate turning point as it separates the area in which delimitation
is between opposite coasts from that where coasts are adjacent. To the east of
that point, it says, only the adjacent eastern coastal frontages of the Parties
influence the line; and those frontages generate a ratio of coastline lengths of
8.2:1 in favour of Trinidad and Tobago.

351. Trinidad and Tobago has identified Point A of its claim as the
turning point for the adjustment claimed, in the belief that all the
circumstances it has argued as relevant to the delimitation justify a major
adjustment as from that point.

350. The Tribunal has concluded above that there are in this case
relevant circumstances that justify the adjustment of the equidistance line and
has identified their meaning. The disparity of the Parties’ coastal lengths
resulting in the coastal frontages abutting upon the area of overlapping claims
is sufficiently great to justify an adjustment. Whether this adjustment should
be a major one or a limited one is the question the Tribunal must now address.

E. THE ADJUSTMENT OF THE EQUIDISTANCE LINE:
TRINIDAD AND TOBAGO’S CLAIMED TURNING POINT

349. Barbados has also invoked the Barbados/Guyana Joint Cooperation
Zone Treaty as a relevant circumstance influencing the delimitation between
Barbados and Trinidad and Tobago. This other treaty, however, is also res
inter alios acta in respect of Trinidad and Tobago and as such could not
influence the delimitation in the present dispute, except in so far as it would
reflect the limits of Barbados’ maritime claim.

371. While the Tribunal has found that regional circumstances do not
have a role to play in this delimitation, except to the extent that the area to
which one party maintains a claim is determined by agreements it has made
with a third country in the region, there is one relevant circumstance invoked

370. The Tribunal has found above that the provisional equidistance line
needs to be examined in the light of the circumstances that might be relevant
to attain the equitable solution called for by UNCLOS Articles 74 and 83.

369. Because the Tribunal has found that there should be no adjustment
of the equidistance line at Point A of Trinidad and Tobago’s claim, the
equidistance line continues unbent in its southeasterly direction further out to
the ocean. This does not mean, however, that the line will not be subject to an
adjustment further out.

H. THE ADJUSTMENT OF THE EQUIDISTANCE LINE

368. The Tribunal has concluded above that it has jurisdiction to decide
upon the delimitation of a maritime boundary in relation to that part of the
continental shelf extending beyond 200 nm. As will become apparent,
however, the single maritime boundary which the Tribunal has determined is
such that, as between Barbados and Trinidad and Tobago, there is no single
maritime boundary beyond 200 nm. The problems posed by the relationship in
that maritime area of CS and EEZ rights are accordingly problems with which
the Tribunal has no need to deal. The Tribunal therefore takes no position on
the substance of the problem posed by the argument advanced by Trinidad and
Tobago.

367. Trinidad and Tobago principally justifies its claim to the adjustment
of the equidistance line on the ground of an entitlement to a continental shelf
out to the continental margin defined in accordance with UNCLOS
Article 76(4)-(6). To this end, Trinidad and Tobago argues that its continental
shelf extends to an area beyond 200 nm from its own baselines that lie within,
and beyond, Barbados’ 200 nm EEZ so as to follow on uninterruptedly to the
outer limit of the continental margin. Trinidad and Tobago asserts that its
rights to the continental shelf cannot be trumped by Barbados’ EEZ.

G. TRINIDAD AND TOBAGO’S CLAIM TO AN
OUTER CONTINENTAL SHELF

366. The Tribunal accordingly does not consider that the activities of
either Party, or the responses of each Party to the activities of the other,
themselves constitute a factor that must be taken into account in the drawing
of an equitable delimitation line.

BARBADOS/TRINIDAD AND TOBAGO

348. It follows that the maximum extent of overlapping areas between
the Parties is determined in part by the treaty between Trinidad and Tobago
and Venezuela, in so far as far as Trinidad and Tobago’s claim is concerned.
This the Tribunal will take into account in determining the delimitation line.

242

acquiescence in, the equidistance line as a definitive boundary by any
neighbouring State.

239

Tobago areas it no longer claims. Nor has this been requested by Trinidad and
Tobago.
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376. The Tribunal having drawn the delimitation line described above, it
remains to examine the outcome in the light of proportionality, as the ultimate
test of the equitableness of the solution. As has been explained,

375. In effecting this adjustment the Tribunal has been mindful that, as
far as possible, there should be no cut-off effects arising from the delimitation
and that the line as drawn by the Tribunal avoids the encroachment that would
result from an unadjusted equidistance line.

374. The delimitation line is then drawn from this point in a straight line
in the direction of its terminal point, which is located at the point of
intersection of Trinidad and Tobago’s southern maritime boundary with its
200 nm EEZ limit. This point, described in the Tribunal’s delimitation line as
“11”, has an approximate geographic coordinate of 10° 58.59’N, 57° 07.05’W.
The terminal point is where the delimitation line intersects the Trinidad and
Tobago-Venezuela agreed maritime boundary, which as noted establishes the
southernmost limit of the area claimed by Trinidad and Tobago. This terminal
point marks the end of the single maritime boundary between Barbados and
Trinidad and Tobago and of the overlapping maritime areas between the
Parties.

373. There is next the question of where precisely the adjustment should
take place. There are no magic formulas for making such a determination and
it is here that the Tribunal’s discretion must be exercised within the limits set
out by the applicable law. The Tribunal concludes that the appropriate point of
deflection of the equidistance line is located where the provisional
equidistance line meets the geodetic line that joins (a) the archipelagic
baseline turning point on Little Tobago Island with (b) the point of
intersection of Trinidad and Tobago’s southern maritime boundary with its
200 nm EEZ limit. This point, described in the Tribunal’s delimitation line as
“10”, is situated at 11° 03.70’N, 57° 58.72’W. This point gives effect to the
presence of the coastal frontages of both the islands of Trinidad and of
Tobago thus taking into account a circumstance which would otherwise be
ignored by an unadjusted equidistance line.

372. This relevant circumstance is the existence of the significant coastal
frontage of Trinidad and Tobago described above. This particular coastal
frontage abuts directly upon the area subject to delimitation and it would be
inequitable to ignore its existence. Just as opposite coasts have influenced the
orientation of the line from its starting point for a significant distance out to
the sea, so too a lengthy coastal frontage abutting directly upon such area is to
be given a meaningful influence in the delimitation to be effected. The
mandate of UNCLOS Articles 74 and 83 to achieve an equitable result can
only be satisfied in this case by the adjustment of the equidistance line.

by Trinidad and Tobago that does indeed have such a role and which needs to
be taken into consideration in order to determine whether it is necessary to
adjust the equidistance line and, if so, where and to what extent.
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381. The verbal description of the maritime boundary is as follows. The
delimitation shall extend from the junction of the line that is equidistant from
the low water line of Barbados and from the nearest turning point of the

380. In the light of the foregoing analysis, the Tribunal concludes that
the maritime boundary between Barbados and Trinidad and Tobago shall run
as depicted in the map on the facing page. Map V is illustrative of the line of
maritime delimitation; the precise, governing coordinates are set forth below
and are explicated in the Appendix to the Award.

379. The Tribunal is also satisfied that the deflection effected does not
result in giving effect to the relevant coastal frontages in a manner that could
itself be considered disproportionate, as would be the case if the coastal
frontages in question were projected straight out to the east. The bending of
the equidistance line reflects a reasonable influence of the coastal frontages on
the overall area of delimitation, with a view to avoiding reciprocal
encroachments which would otherwise result in some form of inequity.

378. In examining the provisional equidistance line in the light of that
sense of proportionality, the Tribunal finds that a provisional equidistance line
influenced exclusively by short stretches of coasts that are opposite to each
other cannot ignore the influence of a much larger relevant coastline
constituting coastal frontages that are also abutting upon the area of
delimitation. While not a question of the ratio of coastal lengths, it would be
disproportionate to rely on the one and overlook the other as if it did not exist.
Equity calls for the adjustment of the equidistance line on this basis as well.

377. In reaching this conclusion the Tribunal is mindful of the
observation of the Chamber of the International Court of Justice in the Gulf of
Maine case that “maritime delimitation can certainly not be established by a
direct division of the area in dispute proportional to the respective lengths of
the coasts belonging to the parties in the relevant area, but it is equally certain
that a substantial disproportion to the lengths of those coasts that resulted from
a delimitation effected on a different basis would constitute a circumstance
calling for an appropriate correction” (I.C.J. Reports 1984, p. 323, at
para. 185).

proportionality is not a mathematical exercise that results in the attribution of
maritime areas as a function of the length of the coasts of the Parties or other
such ratio calculations, an approach that instead of leading to an equitable
result could itself produce inequity. Proportionality is a broader concept, it is a
sense of proportionality, against which the Tribunal can test the position
resulting from the provisional application of the line that it has drawn, so as
so avoid gross disproportion in the outcome of the delimitation.
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“the distorting effects of lateral equidistance lines under certain conditions of coastal conﬁguration are nevertheless comparatively small
within the limits of territorial waters, but produce their maximum
effect in the localities where the main continental shelf areas lie
further out” (Judgment, I.C.J. Reports 1969, p. 37, para. 59).
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274. Honduras’s principal argument with respect to the delimitation is
that there was a tacit agreement on the 15th parallel as the single mari-

272. The jurisprudence of the Court sets out the reasons why the equidistance method is widely used in the practice of maritime delimitation : it
has a certain intrinsic value because of its scientiﬁc character and the
relative ease with which it can be applied. However, the equidistance
method does not automatically have priority over other methods of
delimitation and, in particular circumstances, there may be factors which
make the application of the equidistance method inappropriate.
273. Nicaragua contends that the current case is not one in which the
equidistance/special circumstances approach would be appropriate for
the delimitation to be effected. Nicaragua asserts that the instability of
the mouth of the River Coco at the Nicaragua-Honduras land boundary
terminus, combined with the small and uncertain nature of the offshore
islands and cays north and south of the 15th parallel, would make ﬁxing
base points and using them to construct a provisional equidistance line
unduly problematic. Nicaragua urges the Court instead to account for
the coastal geography by constructing the entire single maritime boundary from “the bisector of two lines representing the entire coastal front of
both states”, which would run as a line of constant bearing 52° 45′ 21″.

“This method, which is very similar to the equidistance/special circumstances method applicable in delimitation of the territorial sea,
involves ﬁrst drawing an equidistance line, then considering whether
there are factors calling for the adjustment or shifting of that line in
order to achieve an ‘equitable result’.” (Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria : Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 441,
para. 288.)

270. For the exclusive economic zone and the continental shelf, Articles 74, paragraph 1, and 83, paragraph 1, of UNCLOS provide that they
are to be delimited by “agreement on the basis of international law” to
“achieve an equitable solution”.
271. As to the plotting of a single maritime boundary the Court has on
various occasions made it clear that, when a line covering several zones
of coincident jurisdictions is to be determined, the so-called equitable
principles/relevant circumstances method may usefully be applied, as in
these maritime zones this method is also suited to achieving an equitable
result :
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277. The Court observes at the outset that both Parties have raised a
number of geographical and legal considerations with regard to the
method to be followed by the Court for the maritime delimitation.
Cape Gracias a Dios, where the Nicaragua-Honduras land boundary
ends, is a sharply convex territorial projection abutting a concave coastline on either side to the north and south-west. Taking into account Article 15 of UNCLOS and given the geographical conﬁguration described
above, the pair of base points to be identiﬁed on either bank of the
River Coco at the tip of the Cape would assume a considerable dominance in constructing an equidistance line, especially as it travels out
from the coast. Given the close proximity of these base points to each
other, any variation or error in situating them would become disproportionately magniﬁed in the resulting equidistance line. The Parties agree,
moreover, that the sediment carried to and deposited at sea by the
River Coco have caused its delta, as well as the coastline to the north and
south of the Cape, to exhibit a very active morpho-dynamism. Thus continued accretion at the Cape might render any equidistance line so constructed today arbitrary and unreasonable in the near future.

276. Honduras initially referred to its version of a provisional equidistance line constructed by using the islands as base points in its Rejoinder.
At the end of its oral argument, Honduras presented a provisional equidistance line (azimuth 78° 48′) constructed from one pair of base points
ﬁxed at the low-water line of the apparent easternmost endpoint of the
mainland Honduran and Nicaraguan coasts at Cape Gracias a Dios, as
identiﬁed from a recent satellite photograph. Honduras did not use the
islands north and south of the 15th parallel as base points for constructing this line but did adjust the line both to allow a full 12-mile territorial
sea for these islands where possible and to follow a median line where
their opposite-facing territorial seas overlap (mostly to the south of the
15th parallel) (see also paragraph 285 below).

275. Thus neither Party has as its main argument a call for a provisional equidistance line as the most suitable method of delimitation.

time boundary. Honduras has acknowledged that “geometrical methods
of delimitation, such as perpendiculars and bisectors, are methods that
may produce equitable delimitations in some circumstances”. As regards
equidistance, Honduras agrees that the mouth of the River Coco “shifts
considerably, even from year to year”, making it “necessary to adopt a
technique so that the maritime boundary need not change as the mouth
of the river changes”. Honduras asserts, moreover, that the 15th parallel
accurately reﬂects the eastward facing coastal fronts of the two countries
such that it represents “both an adjustment and simpliﬁcation of the
equidistance line”.
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280. Given the set of circumstances in the current case it is impossible
for the Court to identify base points and construct a provisional equidistance line for the single maritime boundary delimiting maritime areas off
the Parties’ mainland coasts. Even if the particular features already indicated make it impossible to draw an equidistance line as the single maritime frontier, the Court must nonetheless see if it would be possible to
start the frontier line across the territorial seas as an equidistance line, as
envisaged in Article 15 of UNCLOS. It may be argued that the problems
associated with distortion, if the protrusions either side of Cape Gracias a Dios were used as base points, are less severe close to the coast

88

Article 15 of UNCLOS itself envisages an exception to the drawing of
a median line, namely “where it is necessary by reason of historic title or
special circumstances . . .”. Nothing in the wording of Article 15 suggests
that geomorphological problems are per se precluded from being “special
circumstances” within the meaning of the exception, nor that such “special circumstances” may only be used as a corrective element to a line
already drawn. Indeed, the latter suggestion is plainly inconsistent with
the wording of the exception described in Article 15. It is recalled that
Article 15 of UNCLOS, which was adopted without any discussion as to
the method of delimitation of the territorial sea, is virtually identical
(save for minor editorial changes) to the text of Article 12, paragraph 1,
of the 1958 Convention on the Territorial Sea and the Contiguous Zone.

However, the Court notes ﬁrst that the Parties are in disagreement as
to title over the unstable islands having formed in the mouth of the River
Coco, islands which the Parties suggested during the oral proceedings
could be used as base points. It is recalled that because of the changing
conditions of the area the Court has made no ﬁnding as to sovereignty
over these islands (see paragraph 145 above). Moreover, whatever base
points would be used for the drawing of an equidistance line, the conﬁguration and unstable nature of the relevant coasts, including the disputed islands formed in the mouth of the River Coco, would make these
base points (whether at Cape Gracias a Dios or elsewhere) uncertain
within a short period of time.

(North Sea Continental Shelf (Federal Republic of Germany/Denmark ;
Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports
1969, pp. 17-18).
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The genesis of the text of Article 12 of the 1958 Convention on the
Territorial Sea and the Contiguous Zone shows that it was indeed envisaged that a special conﬁguration of the coast might require a different
method of delimitation (see Yearbook of the International Law Commission (YILC), 1952, Vol. II, p. 38, commentary, para. 4). Furthermore,
the consideration of this matter in 1956 does not indicate otherwise. The
terms of the exception to the general rule remained the same (YILC,
1956, Vol. I, p. 284 ; Vol. II, pp. 271, 272, and p. 300 where the Commentary to the draft Articles dealing with the continental shelf noted that
“as in the case of the boundaries of the territorial sea, provision must be
made for departures necessitated by any exceptional conﬁguration of the
coast . . .”). Additionally, the jurisprudence of the Court does not reveal
an interpretation that is at variance with the ordinary meaning of the
terms of Article 15 of UNCLOS. This matter has not previously been
directly in issue. The Court notes however that on occasion the median
line in delimiting the territorial sea has not been used, either for very par-

279. This difﬁculty in identifying reliable base points is compounded
by the differences, addressed more fully, infra, that apparently still remain
between the Parties as to the interpretation and application of the King
of Spain’s 1906 Arbitral Award in respect of sovereignty over the islets
formed near the mouth of the River Coco and the establishment of “[t]he
extreme common boundary point on the coast of the Atlantic” (Arbitral
Award Made by the King of Spain on 23 December 1906 (Honduras v.
Nicaragua), Judgment, I.C.J. Reports 1960, p. 202). The Court notes
that in the case concerning Delimitation of the Maritime Boundary in the
Gulf of Maine Area (Canada/United States of America), the “main reason” for the Chamber’s objections to using equidistance in the ﬁrst segment of the delimitation was that the Special Agreement’s choice of
Point A as the beginning of the line deprived the Court of an equidistance point, “derived from two basepoints of which one is in the unchallenged possession of the United States and the other in that of Canada”
(Judgment, I.C.J. Reports 1984, p. 332, para. 211).

278. These geographical and geological difﬁculties are further exacerbated by the absence of viable base points claimed or accepted by the
Parties themselves at Cape Gracias a Dios. In accordance with Article 16
of UNCLOS, Honduras has deposited with the Secretary-General of the
United Nations a list of geographical co-ordinates for its baselines for
measuring the breadth of its territorial sea (see Honduran Executive
Decree No. PCM 007-2000 of 21 March 2000 (published in the Law of
the Sea Bulletin, No. 43 ; also available at http ://www.un.org/Depts/los/
doalos_publications/LOSBulletins/bulletinpdf/bulletinE43.pdf)). The Honduran Executive Decree identiﬁes one of the points used for its territorial
sea baselines, “Point 17”, as having co-ordinates 14° 59.8′ N and
83° 08.9′ W. These are the exact co-ordinates the Mixed Commission
identiﬁed in 1962 as being the thalweg of the River Coco at the mouth of
its main branch. This point, even if it can be said to appertain to Honduras, is no longer in the mouth of the River Coco and cannot be properly used as a base point (see UNCLOS, Art. 5.) Nicaragua has not yet
deposited the geographical co-ordinates of its base points and baselines.
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288. This was the situation in the case concerning the Continental
Shelf (Tunisia/Libyan Arab Jamahiriya), where equidistance could not
be used for the second segment of the delimitation because the segment
was to begin at a point not on any possible equidistance line. The Court
there used a bisector to approximate the northerly change in direction of
the Tunisian coast beginning in the Gulf of Gabes (I.C.J. Reports 1982,
p. 94, para. 133 C (3)). The Chamber of the Court in the Gulf of Maine
91

90

“criterion long held to be as equitable as it is simple, namely that in
principle, while having regard to the special circumstances of the
case, one should aim at an equal division of areas where the maritime projections of the coasts of the States . . . converge and overlap” (Delimitation of the Maritime Boundary in the Gulf of Maine
Area, Judgment, I.C.J. Reports 1984, p. 327, para. 195).

286. The Court notes that in Honduras’s ﬁnal submissions it requested
the Court to declare that the single maritime boundary between Honduras and Nicaragua “follows 14° 59.8′ N latitude, as the existing maritime
boundary, or an adjusted equidistance line, until the jurisdiction of a
third State is reached”. During the oral proceedings, Honduras explained
that, “if the Court rejects its submission — that the 15th parallel is the
existing maritime boundary between Honduras and Nicaragua — then
an adjusted equidistance line provides the basis for an alternative boundary”. The Court recalls that both of Honduras’s proposals (the main one
based on tacit agreement as to the 15th parallel representing the maritime
frontier and the other on the use of an adjusted equidistance line) have
not been accepted by the Court.
287. Thus the Court will consider whether in principle some form of
bisector of the angle created by lines representing the relevant mainland
coasts could be a basis for the delimitation. The Court will then consider
the impact of the territorial seas of the islands. The use of a bisector —
the line formed by bisecting the angle created by the linear approximations of coastlines — has proved to be a viable substitute method in certain circumstances where equidistance is not possible or appropriate. The
justiﬁcation for the application of the bisector method in maritime delimitation lies in the conﬁguration of and relationship between the relevant
coastal fronts and the maritime areas to be delimited. In instances where,
as in the present case, any base points that could be determined by the
Court are inherently unstable, the bisector method may be seen as an
approximation of the equidistance method. Like equidistance, the bisector method is a geometrical approach that can be used to give legal effect
to the

territorial seas overlap an equidistance line should be drawn between
them.
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285. Honduras “does not deny that geometrical methods of delimitation, such as perpendiculars and bisectors, are methods that may produce
equitable delimitations in some circumstances”, but it disagrees with
Nicaragua’s construction of the angle to be bisected. Honduras, as already
explained, advocates a line along the 15th parallel, no adjustment of
which would be necessary in relation to the islands. In the Rejoinder,
Honduras, in order to demonstrate the equitable character of its
proposed boundary along the 15th parallel, refers to a provisional
equidistance line constructed by using islands to the north and
south of the 15th parallel as base points. In addition, during the
oral proceedings, Honduras referred to a provisional equidistance line
drawn from a single pair of purported mainland base points without
using any of the islands as base points. The islands would be dealt with
separately by overlaying on this equidistance line the 12-mile territorial seas of the islands north and south of the 15th parallel. Honduras
also argues with respect to this alternative that where the islands’

283. Having reached the conclusion that the construction of an equidistance line from the mainland is not feasible, the Court must consider
the applicability of the alternative methods put forward by the Parties.
284. Nicaragua’s primary argument is that a “bisector of two lines
representing the entire coastal front of both States” should be used to
effect the delimitation from the mainland, while sovereignty over the
maritime features in the area in dispute “could be attributed to either
Party depending on the position of the feature involved with respect to
the bisector line”.

8.2.3. Construction of a bisector line

* *

281. For all of the above reasons, the Court ﬁnds itself within the
exception provided for in Article 15 of UNCLOS, namely facing special
circumstances in which it cannot apply the equidistance principle. At the
same time equidistance remains the general rule.
282. The Court observes that in this case the Parties have each envisaged methods for delimiting the territorial sea other than the drawing of
an equidistance line.

ticular reasons (see Continental Shelf (Tunisia/Libyan Arab Jamahiriya),
Judgment, I.C.J. Reports 1982, p. 85, para. 121, where the Court worked
backwards from a line of convergence of the concessions granted by each
Party and reﬂected this in a line drawn from a deﬁned point offshore to
the endpoint of the land frontier) or because of the adverse effect of
coastal conﬁgurations (see Delimitation of the Maritime Boundary
between Guinea and Guinea-Bissau, International Law Reports, Vol. 77,
p. 682, para. 104. [English translation of French original]).
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stances.” (Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment, I.C.J.
Reports 2001, p. 94, para. 176.)
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305. The maritime boundary between Nicaragua and Honduras in the
vicinity of Bobel Cay, Savanna Cay, Port Royal Cay and South Cay (Honduras) and Edinburgh Cay (Nicaragua) will thus follow the line as
described below.
From the intersection of the bisector line with the 12-mile arc of the
territorial sea of Bobel Cay at point A (with co-ordinates 15° 05′ 25″ N
and 82° 52′ 54″ W) the boundary line follows the 12-mile arc of the territorial sea of Bobel Cay in a southerly direction until its intersection with
the 12-mile arc of the territorial sea of Edinburgh Cay at point B (with
co-ordinates 14° 57′ 13″ N and 82° 50′ 03″ W). From point B the boundary line continues along the median line, which is formed by the points of
equidistance between Bobel Cay, Port Royal Cay and South Cay (Honduras) and Edinburgh Cay (Nicaragua), through points C (with co-ordinates 14° 56′ 45″ N and 82° 33′ 56″ W) and D (with co-ordinates
14° 56′ 35″ N and 82° 33′ 20″ W), until it meets the point of intersection of
the 12-mile arcs of the territorial seas of South Cay (Honduras) and
Edinburgh Cay (Nicaragua) at point E (with co-ordinates 14° 53′ 15″ N
and 82° 29′ 24″ W). From point E the boundary line follows the 12-mile
arc of the territorial sea of South Cay in a northerly direction until it
intersects the bisector line at point F (with co-ordinates 15° 16′ 08″ N and
82° 21′56″ W) (see below, pp. 753-754, sketch-maps Nos. 4 and 5).

304. Drawing a provisional equidistance line for this territorial sea
delimitation between the opposite-facing islands does not present the
problems that would an equidistance line from the mainland. The Parties
have provided the Court with co-ordinates for the four islands in dispute
north of the 15th parallel and for Edinburgh Cay to the south. Delimitation of this relatively small area can be satisfactorily accomplished by
drawing a provisional equidistance line, using co-ordinates for the above
islands as the base points for their territorial seas, in the overlapping
areas between the territorial seas of Bobel Cay, Port Royal Cay and
South Cay (Honduras), and the territorial sea of Edinburgh Cay (Nicaragua), respectively. The territorial sea of Savanna Cay (Honduras) does
not overlap with the territorial sea of Edinburgh Cay. The Court does
not consider there to be any legally relevant “special circumstances” in
this area that would warrant adjusting this provisional line.
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“The Yugoslav Government had proposed the deletion of . . . the
phrase ‘unless another boundary line is justiﬁed by special circumstances’. He did not believe that the Commission was prepared to
114

113

On the legal level, there is no obstacle preventing the identiﬁcation of
base points from which the pairs of points equidistant from the boundary
point would be ﬁxed. In practice, drawing the equidistance line provides
a reminder of the relationship between nature and law in maritime
delimitation, the pons asinorum of international law : the law inevitably
transcends the natural features to which it attributes particular effects.
The law, like the jurisprudence, aims to prevent outcomes in which “pronounced” conﬁgurations are ignored (North Sea Continental Shelf (Federal Republic of Germany/Denmark ; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 51, para. 96), and also an
overly basic interpretation of nature. Gidel mentioned as a possible justiﬁcation for abandoning the equidistance line “cases in which it would
involve real drawbacks [and] . . . lead to serious inequity between the two
coastal States” (G. Gidel, Le droit international de la mer, 3 vols., 19321934, p. 771). The plotting of the provisional line must add to the element
of stability and permanence which characterizes a boundary delimitation
exercise. The Court has not denied itself its discretionary powers to determine an abstract point from which the required linear geometrical ﬁgure
is constructed (see paragraph 280 of the Judgment). Figure 7 (b)
appended to the work by L. Lucchini and M. Voelckel (Droit de la mer,
tome 2, Vol. 1, 1996) could have been of help in drawing such a provisional line. In the present instance, the choice of endpoints for the two
States’ coastal fronts and of the point established by the Mixed Commission of 1962 has been clearly identiﬁed on sketch-map No. 3 on page 750
of the present Judgment. An equidistance line can then be constructed
from pairs of points equidistant from the point determined by the Mixed
Commission in 1962. Those pairs of points will be selected in such a way as
to take account of the salient features of the coastal fronts of each State.
11. The genesis of Article 15 was mentioned in justiﬁcation of the rulemaking function, even by default, of special circumstances. The median
line rule lies at the heart of the operative provisions of Article 15, the
wording of which was practically settled, at the Third United Nations
Conference on the Law of the Sea, in the 7 May 1975 draft of the single
negotiating text. In such a situation, on that particular point of the consubstantial links between equidistance line and special circumstances, the
Third Conference did not challenge the fundamental basis of the general
scheme of Article 12 of the Geneva Convention on the Territorial Sea
and the Contiguous Zone. In support of its interpretation, the Judgment
takes refuge behind the commentaries in the Yearbook of the International Law Commission, 1952, Vol. II, p. 38. But the Judgment neglects
to take account of the opinion of the Special Rapporteur in 1956 :

(whether at Cape Gracias a Dios or elsewhere) uncertain within a
short period of time.”
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“because of the changing conditions of the area the Court has made
no ﬁnding as to sovereignty over these islands (see paragraph 145 [of
the Judgment]). Moreover, whatever base points would be used for
the drawing of an equidistance line, the conﬁguration and unstable
nature of the relevant coasts, including the disputed islands formed
in the mouth of the River Coco, would make these base points

10. With the lack of textual support in the applicable Convention for
the bisector technique, the issue next at hand concerns the relegation of
the provisional equidistance line. The Judgment abandons it in view of
the difﬁculties described in paragraphs 277 to 280. It concludes that

9. The geometric ﬁgure that the line of delimitation represents is surprising. The text of Article 15 of UNCLOS refers to “the median line
every point of which is equidistant from the nearest points on the baselines from which the breadth of the territorial seas of each of the two
States is measured”. (The difference in terminology between equidistance
and median lines relates not to the delimitation method but to the different geographic situations to which that method is applied : equidistance
line in reference to adjacent coasts and median line for those opposite
one another (cf. A. L. Shalowitz, Shore and Sea Boundaries, Washington, D.C., United States Department of Commerce, 1962-1964, Vol. I,
pp. 232-235)). The Judgment, however, uses the bisector line to effect the
delimitation of the territorial sea. Beyond a straightforward question of
terminology, we are confronted with an operation of a completely different nature. The bisector is a line segment which divides the angle of a
sector, that is to say a plane or area sector, by isometry and thus equally.
The bisector is used in apportionment or division of the area concerned,
in the present case the polygon formed by the adjacent maritime frontages. A reminder of this technical deﬁnition is necessary inasmuch as the
Court was requested to carry out a maritime delimitation and not an
apportionment or division. That consideration explains the omission of
the bisector method in 1953, during the working session of the International Law Commission and the group of experts on the technical implications of delimitation methods. In its 1956 report, when listing the possible methods, the International Law Commission also made no mention
of the bisector approach.

“[h]owever, the equidistance method does not automatically have
priority over other methods of delimitation and, in particular circumstances, there may be factors which make the application of the
equidistance method inappropriate”.

tion on the Territorial Sea, and the jurisprudence of the Court, particularly since the Jan Mayen case, has settled that debate. The current
Judgment represents a reversal of jurisprudence sanctioned by an
obiter dictum :
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128. Of all the considerations and difﬁculties mentioned in the Judgment in order to justify the Court’s decision not to use the equidistance
method in the present case, even as an initial provisional measure, the
only ones which in my opinion might be upheld are those concerning the
geographical conﬁguration of the coastline on either side of Cape Gracias a Dios and the marked instability of the delta of the River Coco at
its mouth. These are two elements of physical geography to be taken into
account by the Court in the delimitation exercise, but, in my view, neither
of them justiﬁes abandoning the equidistance method in favour of one
such as the bisector, which creates far more serious problems of law and
equity than equidistance.
129. The solution advocated by the 1982 Convention on the Law of
the Sea, where physical circumstances of this type are present, is to use
the “straight baselines” method to identify the base points (Articles 7 and
9 of the Convention), rather than a method such as the bisector, which is
unable in the present circumstances to safeguard the principle of nonencroachment. When the Court ruled out the equidistance method in 1969,
it did so precisely in view of the coastal conﬁguration concerned, to avoid
the areas situated off the coastal front of the other State from being
amputated by the equidistance line. In the present case, the opposite
occurs. In fact, over the ﬁrst segment of the delimitation line, the equidistance method would make it possible to safeguard non-encroachment
or ensure non-amputation of the areas situated off the coastal fronts of
both Parties, whereas the bisector method selected by the Judgment, on
the contrary, proves incapable of doing this as far as Honduras is concerned.
130. The macro-geographic basis underlying the bisector method
means that it is not suitable for delimitations in proximity to coastlines
and, consequently, for the delimitation of territorial seas. However, in the
present case, the line of the single maritime boundary, which begins by
delimiting only the territorial seas of the two States for a certain distance,
passes too close to the mainland coast of Honduras because of the use of
the bisector method. This line is therefore inequitable and it is so in a
maritime area in which security and defence interests are bound to prevail over economic considerations. That is one of the reasons why I reject
the application of the bisector method to the ﬁrst segment of the line of
maritime delimitation established by the Judgment.
131. And I am all the more adamant in my rejection because I am by
no means convinced that “the construction of an equidistance line from
the mainland is not feasible”, as asserted by the Judgment (para. 283).
During the oral proceedings, both Parties presented sketch-maps which
showed various provisional equidistance lines. Today, the technology
exists to do this (satellite photography, for example), and the legal means
are available (straight base lines) to overcome any difﬁculties that might
arise, for the base points selected, from the instability of the mouth of the
163

258

International Court of Justice
Maritime Delimitation in the Black Sea
(Romania v. Ukraine)
Judgment
I.C.J. Reports 2009, paras. 77-219

260

5.1. The Romanian Relevant Coast

the outer limit of its territorial sea around Serpents’ Island does not signify that it thereby gave up any entitlements to maritime areas beyond
that zone.
76. The Court concludes that the 1949 instruments related only to the
demarcation of the State border between Romania and the USSR, which
around Serpents’ Island followed the 12-mile limit of the territorial sea.
The USSR did not forfeit its entitlement beyond the 12-mile limit of its
territorial sea with respect to any other maritime zones. Consequently,
there is no agreement in force between Romania and Ukraine delimiting
between them the exclusive economic zone and the continental shelf.

32

79. The Court will begin by brieﬂy setting out the Parties’ positions as
to their respective relevant coasts (see sketch-maps Nos. 2 and 3, pp. 9192).

78. The role of relevant coasts can have two different though closely
related legal aspects in relation to the delimitation of the continental shelf
and the exclusive economic zone. First, it is necessary to identify the relevant coasts in order to determine what constitutes in the speciﬁc context
of a case the overlapping claims to these zones. Second, the relevant
coasts need to be ascertained in order to check, in the third and ﬁnal
stage of the delimitation process, whether any disproportionality exists in
the ratios of the coastal length of each State and the maritime areas falling either side of the delimitation line.

77. The title of a State to the continental shelf and to the exclusive economic zone is based on the principle that the land dominates the sea
through the projection of the coasts or the coastal fronts. As the Court
stated in the North Sea Continental Shelf (Federal Republic of Germany/
Denmark ; Federal Republic of Germany/Netherlands) cases, “the land is
the legal source of the power which a State may exercise over territorial
extensions to seaward” (Judgment, I.C.J. Reports 1969, p. 51, para. 96).
In the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) case, the
Court observed that “the coast of the territory of the State is the decisive
factor for title to submarine areas adjacent to it” (Judgment, I.C.J.
Reports 1982, p. 61, para. 73). It is therefore important to determine the
coasts of Romania and of Ukraine which generate the rights of these
countries to the continental shelf and the exclusive economic zone,
namely, those coasts the projections of which overlap, because the task of
delimitation consists in resolving the overlapping claims by drawing a
line of separation of the maritime areas concerned.

5. RELEVANT COASTS

90

33

84. Ukraine notes that Romania divides its coast into two segments :
ﬁrst of all, from the land boundary with Ukraine down to the Sacalin
Peninsula, and secondly, from that peninsula southwards to the boundary with Bulgaria.
85. Ukraine further contends that “in constructing its claim line,
Romania has double counted a signiﬁcant part of its coast represented by
the northern sector of that coast”. According to Ukraine, Romania treats

*

81. Romania contends that its coast is composed of two distinct segments : a short and more or less straight coast from the last point of the
river border with Ukraine to the southern extremity of the Sacalin Peninsula, and a longer slightly concave coast from the extremity of the Sacalin
Peninsula to the border with Bulgaria. Romania states that the only
major features in this stretch of coast are the Sulina dyke and the mouth
of the St. George arm of the Danube, located slightly to the north of the
Sacalin Peninsula. The Sacalin Peninsula, which forms a narrow promontory, is the southern limit of this section. From that peninsula, “the
coast proceeds in a westerly direction until it reaches the Razim Lake, a
brackish Romanian lake separated from the sea by a narrow strip of
land”. The coast then gradually curves to the south, and proceeds in a
broadly southerly direction until it reaches the land border with Bulgaria,
south of Vama Veche.
82. In Romania’s view, the whole Romanian coast is relevant. In particular, the coastal segment situated between the last point of the land/
river border between Romania and Ukraine and the outer extremity of
the Sacalin Peninsula is relevant for both sectors of the delimitation area
characterized respectively by situations of coastal adjacency and coastal
oppositeness. The segment situated south of the Sacalin Peninsula to the
last point of the Romanian/Bulgarian land border is relevant only for the
sector of the delimitation area characterized by a coastal situation of
oppositeness.
83. The total length of its relevant coast, according to Romania, is
269.67 km (baselines 204.90 km).

“the criterion for determining the relevance of any given coast is the
actual relation of adjacency or oppositeness between the coasts of
the parties, as well as the ability of those coasts to generate overlapping entitlements”.

80. Romania invokes the principle that the relevant coast is the coast
that generates the entitlement to maritime zones : that is, the coast whose
projection extends over the area in question, which is the area of overlap
between the zones generated by the coasts of the two States, so as to give
the coastal State the basis for its claim to the area in question. It explains
that
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90. Romania asserts that the Ukrainian coast is characterized by a
number of deep indentations and reverses its course sharply several
times, with segments facing one another. From the land/river border with
Romania, the Ukrainian coast proceeds broadly northwards for a short

89. The Court now turns to the issue of the Ukrainian relevant coast
for the purpose of this delimitation. The Parties take different views on it.

5.2. The Ukrainian Relevant Coast

88. The Court notes that the Parties are in agreement that the whole
Romanian coast constitutes the relevant coast for the purposes of delimitation. The ﬁrst segment of the Romanian coast, from the last point of
the river boundary with Ukraine to the Sacalin Peninsula, has a dual
characteristic in relation to Ukraine’s coast ; it is an adjacent coast with
regard to the Ukrainian coast lying to the north, and it is an opposite
coast to the coast of the Crimean Peninsula. The whole coast of Romania
abuts the area to be delimited. Taking the general direction of its coast
the length of the relevant coast of Romania is approximately 248 km (see
sketch-map No. 4, p. 94).

*

87. The total length of Romania’s coast, according to Ukraine, is
approximately 258 km taking into account the sinuosities along that
coast. If the coast is measured more generally according to its coastal
front, then the length is 185 km. If Romania’s coast is measured by reference to Romania’s system of straight baselines, its length would be
approximately 204 km.

In response, Romania explains that, while its coast has a role to play
both in relation to adjacent coasts and to opposite coasts, in the calculation of the total length of its relevant coast, each of the segments of its
coast is counted only once.
86. While Ukraine expresses the view that “signiﬁcant portions of
Romania’s coast actually face south or south-east”, it states that it is
nonetheless prepared to treat all of Romania’s coast as a “relevant coast”
for purposes of the present delimitation because the “projections from
each Party’s coast generate overlapping maritime entitlements and EEZ
entitlements in this part of the Black Sea”.

the northern sector of its coast as the relevant “adjacent coast” and then
uses its entire coast (i.e., including the northern sector) as the relevant
coast for the purposes of delimitation between the “opposite coasts” —
“in other words, it double counts the 70 km-long stretch of its northern
coast” as relevant for both the “adjacent” maritime boundary and the
“opposite” boundary.
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94. Ukraine contends that its own relevant coast is comprised of three
distinct sectors each of which generates an entitlement to a continental

*

The total length of the relevant Ukrainian coast, as perceived by
Romania, is 388.14 km (baselines 292.63 km).

92. Romania states that “Serpents’ Island does not form part of the
coastal conﬁguration of the Parties ; it constitutes merely a small maritime feature situated at a considerable distance out to sea from the coasts
of the Parties”.
93. Thus, in Romania’s view, the relevant Ukrainian coast runs
between the last point of the land/river border between Romania and
Ukraine and Point S, and on the western-facing coast of the Crimean
Peninsula, runs between Cape Tarkhankut and Cape Sarych.

distance and then in a north-easterly direction until the Nistru/Dniester
Firth. The point where its southern bank meets the coast (referred to by
Romania as “Point S”), according to Romania, marks the end of that
part of Ukraine’s coast which has a relation of adjacency with the Romanian coast. From this point, the Ukrainian coast changes direction proceeding in a north-north-easterly direction until it reaches Odessa. At
Odessa it initially goes north and then turns eastwards until the coast
reaches the Dnieper Firth. From here the general direction of the coast is
ﬁrst a southerly one, and then, from the bottom of the Yahorlyts’ka
Gulf, the direction is an easterly one, until it comes to the bottom of the
Karkinits’ka Gulf. The coast then turns back on itself sharply, extending
south-westwards along the southern coast of the Karkinits’ka Gulf, until
it reaches Cape Tarkhankut. The last sector comprises the coast of Crimea between Cape Tarkhankut and Cape Sarych, which is concave, its
general direction being interrupted by a signiﬁcant protrusion, the westernmost point of which is Cape Khersones. According to Romania, the
Ukrainian coast is composed of eight distinct segments, determined by
marked changes in the direction of the coast.
91. Romania argues that the segments of the Ukrainian coast situated
to the north of the line running from Point S to Cape Tarkhankut do not
project on the area of delimitation or “have a relationship of either adjacency or oppositeness with the Romanian coast” and therefore are irrelevant for the delimitation. In particular Romania maintains that the
coastline of the Karkinits’ka Gulf, immediately north of the Crimean
Peninsula, should not be counted as a relevant coast, nor “can a closing
line drawn across or anywhere within the Karkinits’ka Gulf be treated as
a surrogate for its irrelevant coast”. Romania adds that such projections
as are made by this northern coast are in fact overtaken by the westward
projections of the Ukrainian coast from Cape Tarkhankut to Cape
Sarych.
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98. The Court notes that both Parties consider the coast of the Crimean
Peninsula between Cape Tarkhankut and Cape Sarych, as well as the
Ukrainian coast from their common territorial boundary running for a
short distance in a north and subsequently in a north-easterly direction
until the Nistru/Dniester Firth (Romania designates this point as Point S)
as the relevant Ukrainian coast. Their disagreement concerns the coast
extending from this point until Cape Tarkhankut.
99. The Court, in considering the issue in dispute, would recall two
principles underpinning its jurisprudence on this issue : ﬁrst, that the
“land dominates the sea” in such a way that coastal projections in the

*

97. Ukraine concludes that the total length of its relevant coast is
1,058 km (coastal façade 684 km ; baselines 664 km).

95. Ukraine disagrees that the part of its coast from Point S to Cape
Tarkhankut (630 km long) should be excluded from the relevant coast of
Ukraine, as claimed by Romania. It afﬁrms that the seaward extensions
of the Ukrainian coastal fronts, including the part of Ukraine’s coast
between Point S and Cape Tarkhankut, “converge in a southerly direction”. Ukraine points out that its south-facing coast, which Romania
seeks to suppress, “generates a 200-nautical-mile entitlement throughout
the area of concern in this case”. Ukraine adds that its entire south-facing
coast generates “a 200 nautical mile continental shelf/EEZ entitlement
that extends well south of the parallel of latitude of the Romanian/
Bulgarian border”, i.e., projecting into the area subject to delimitation with
Romania. Thus Ukraine contends that its coast from Point S to Cape
Tarkhankut is relevant for the purposes of the delimitation between the
Parties.
96. Ukraine claims that Serpents’ Island “forms part of the geographical context and its coast constitutes part of Ukraine’s relevant coasts”.

shelf and an exclusive economic zone in the area subject to delimitation.
The ﬁrst sector extends from the border with Romania until a point
located just north of Odessa. In the second sector, north of Odessa, the
Ukrainian coast turns to the east and comprises the south-facing littoral
along the north-western part of the Black Sea. The coast then extends
into the Karkinits’ka Gulf. The third sector comprises the western coast
of the Crimean Peninsula from the easternmost point of the Karkinits’ka
Gulf to Cape Sarych. (Both Parties agree that Ukraine’s coast east of
Cape Sarych is not relevant to the present dispute.) This portion of
Ukraine’s coast is characterized by the indentation created by the
Karkinits’ka Gulf and by the less pronounced Gulf of Kalamits’ka. All
three sectors of Ukraine’s coast generate 200-nautical-mile entitlements
which extend over the entire area to be delimited with Romania.
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seaward direction generate maritime claims (North Sea Continental Shelf
(Federal Republic of Germany/Denmark ; Federal Republic of Germany/
Netherlands), Judgment, I.C.J. Reports 1969, p. 51, para. 96) ; second,
that the coast, in order to be considered as relevant for the purpose of the
delimitation, must generate projections which overlap with projections
from the coast of the other Party. Consequently “the submarine extension of any part of the coast of one Party which, because of its geographic situation, cannot overlap with the extension of the coast of the
other, is to be excluded from further consideration by the Court” (Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, I.C.J.
Reports 1982, p. 61, para. 75).
100. The Court therefore cannot accept Ukraine’s contention that the
coasts of Karkinits’ka Gulf form part of the relevant coast. The coasts of
this gulf face each other and their submarine extension cannot overlap
with the extensions of Romania’s coast. The coasts of Karkinits’ka Gulf
do not project in the area to be delimited. Therefore, these coasts are
excluded from further consideration by the Court. The coastline of
Yahorlyts’ka Gulf and Dnieper Firth is to be excluded for the same reason.
It is to be noted that the Court has drawn a line at the entrance of
Karkinits’ka Gulf from Cape Priboiny (which is the north-western tip of
Tarkhankuts’ky Peninsula, slightly north of Cape Tarkhankut) to the
point that marks the eastern end of the portion of the Ukrainian
northern coast that faces the area to be delimited. This point (whose
co-ordinates are approximately 46° 04′ 38″ N and 32° 28′ 48″ E) lies at
the intersection of the meridian passing through Cape Priboiny with the
northern coast of Karkinits’ka Gulf, east of Zaliznyy Port. The Court
has found it useful to do so with respect to such a signiﬁcant feature
as Karkinits’ka Gulf, in order to make clear both what coasts will not
be under consideration and what waters will not be regarded as falling
within the relevant area. However, the Court does not include this line
in the calculation of the total length of the Ukrainian relevant coasts,
as the line “replaces” the coasts of Karkinits’ka Gulf which, again, do
not themselves project on the area to be delimited and thus do not generate any entitlement to the continental shelf and the exclusive economic
zone in that area. Consequently, the line does not generate any entitlement.
101. As for the remaining sectors of the Ukrainian coast between
Point S and Cape Tarkhankut, the Court observes that the north-western
part of the Black Sea (where the delimitation is to be carried out) in its
widest part measures slightly more than 200 nautical miles and its extent
from north to south does not exceed 200 nautical miles. As a result of this
geographical conﬁguration, Ukraine’s south-facing coast generates projections which overlap with the maritime projections of the Romanian
coast. Therefore, the Court considers these sectors of Ukraine’s coast as
relevant coasts (see sketch-map No. 4, p. 94).
102. The coast of Serpents’ Island is so short that it makes no real dif-
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106. Romania maintains that the relevant area in the north is bordered by the line running from Point S to Cape Tarkhankut. In the
south, the area is bordered by the line equidistant between the adjacent
Romanian and Bulgarian coasts, the median line between the opposite
Romanian and Turkish coasts and the delimitation line agreed upon by
the USSR and Turkey, to which agreement Ukraine has succeeded. In
the south-east the area is bordered by the meridian uniting Cape Sarych
with the delimitation boundary between Ukraine and Turkey. In the west
and in the east the limits of the area are formed by the Romanian and
Ukrainian relevant coasts.
107. According to Romania, the relevant area means all of the waters
generated by projections from the relevant coasts, whether or not claimed
by the other State. Romania states that there are three points of disagreement between the Parties as to the relevant area. First, Romania asserts
that the coasts looking on to the area north of the line between Point S
and Cape Tarkhankut are all Ukrainian, and that none of them are relevant to the delimitation. Second, it states that the south-western limit is
represented by the equidistance line between the adjacent Romanian and
Bulgarian coasts and that to move the line south of this equidistance line
could prejudge potential interests of Bulgaria in this maritime area.
Third, Romania claims that the south-eastern triangle lying between
Ukraine and Turkey also forms part of the relevant area because it is
within a 200-mile projection from the Romanian coasts (see sketch-map
No. 2, p. 91).

6. RELEVANT MARITIME AREA

104. The Court notes that on the basis of its determination of what
constitutes the relevant coasts, the ratio for the coastal lengths between
Romania and Ukraine is approximately 1:2.8.
105. The second aspect mentioned by the Court in terms of the role of
relevant coasts in the context of the third stage of the delimitation process (see paragraph 78 above) will be dealt with below in Section 11.

*

103. The length of the relevant coast of Ukraine is approximately
705 km.

ference to the overall length of the relevant coasts of the Parties. The
Court will later examine whether Serpents’ Island is of relevance for the
choice of base points (see paragraph 149 below).
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114. The Court turns now to the southern limit of the relevant area.
The Parties hold different views as to whether the south-western and
south-eastern “triangles” should be included in the relevant area (see
paragraphs 107 and 109 above and sketch-map Nos. 2 and 3, pp. 91-92).
The Court notes that in both these triangles the maritime entitlements of
Romania and Ukraine overlap. The Court is also aware that in the
south-western triangle, as well as in the small area in the western corner
of the south-eastern triangle, entitlements of third parties may come into
play. However where areas are included solely for the purpose of approximate identiﬁcation of overlapping entitlements of the Parties to the case,
which may be deemed to constitute the relevant area (and which in due
course will play a part in the ﬁnal stage testing for disproportionality),
third party entitlements cannot be affected. Third party entitlements
would only be relevant if the delimitation between Romania and Ukraine
were to affect them.

113. As for the area in the north disputed by the Parties as a relevant
area, as explained above (see paragraph 101) the Court has taken the
view that the section of the Ukrainian coast situated to the north of the
line running from Point S to Cape Tarkhankut is a relevant coast for the
purpose of the delimitation exercise. Accordingly, the area lying immediately south of this coast, but excluding Karkinits’ka Gulf at the mouth of
which the Court has drawn a line (see paragraph 100 above), falls within
the delimitation area.

112. The Court notes that the delimitation will occur within the
enclosed Black Sea, with Romania being both adjacent to, and opposite
Ukraine, and with Bulgaria and Turkey lying to the south. It will stay
north of any area where third party interests could become involved.

In light of these considerations, and without prejudice to the position
of any third State regarding its entitlements in this area, the Court ﬁnds
it appropriate in the circumstances of this case to include both the southwestern and the south-eastern triangles in its calculation of the relevant
area (see sketch-map No. 5, p. 102).

*
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arrived at by other means, and the lengths of their respective coasts.
111. The Court further observes that for the purposes of this ﬁnal
exercise in the delimitation process the calculation of the relevant area
does not purport to be precise and is approximate. The object of
delimitation is to achieve a delimitation that is equitable, not an equal
apportionment of maritime areas (North Sea Continental Shelf (Federal
Republic of Germany/Denmark ; Federal Republic of Germany/Netherlands),
Judgment, I.C.J. Reports 1969, p. 22, para. 18 ; Maritime Delimitation in
the Area between Greenland and Jan Mayen (Denmark v. Norway),
Judgment, I.C.J. Reports 1993, p. 67, para. 64).

MARITIME DELIMITATION (JUDGMENT)

110. The Court observes that the legal concept of the “relevant area”
has to be taken into account as part of the methodology of maritime
delimitation.
In the ﬁrst place, depending on the conﬁguration of the relevant coasts
in the general geographical context and the methods for the construction
of their seaward projections, the relevant area may include certain maritime spaces and exclude others which are not germane to the case in
hand.
Secondly, the relevant area is pertinent to checking disproportionality.
This will be done as the ﬁnal phase of the methodology. The purpose
of delimitation is not to apportion equal shares of the area, nor indeed
proportional shares. The test of disproportionality is not in itself a
method of delimitation. It is rather a means of checking whether the
delimitation line arrived at by other means needs adjustment because of
a signiﬁcant disproportionality in the ratios between the maritime areas
which would fall to one party or other by virtue of the delimitation line

*

109. Ukraine contends, as to the three points of disagreement, that all
of its south-facing coast between Point S and Cape Tarkhankut generates
maritime entitlements to a distance of 200 nautical miles and that this
maritime area, accordingly, forms part of the relevant area. Ukraine
further argues that the relevant area should include a sliver of maritime
area situated between the hypothetical equidistance line between Romania and Bulgaria and a straight line connecting the endpoint of the
Romanian/Bulgarian land boundary and a potential tripoint with Bulgaria and/or Turkey. Finally, according to Ukraine, a large triangle lying
between Ukraine and Turkey has already been subject to a prior delimitation between the former Soviet Union and Turkey to which Ukraine
has succeeded and therefore does not form part of the relevant area (see
sketch-map No. 3, p. 92).

108. Ukraine contends that the western limit of the relevant area corresponds to the Romanian coastline between the land boundaries with
Bulgaria and Ukraine and the stretch of the Ukrainian coast extending
from the border with Romania until a point located just north of Odessa.
In the north, the relevant area is bordered by the south-facing Ukrainian
coast. In the east, the relevant area is bordered by the west-facing coast
of the Crimean Peninsula terminating at Cape Sarych. The southern limit
of the relevant area is a line drawn perpendicular from the mainland
coast from the point where the Bulgarian/Romanian land border reaches
the Black Sea until a point between the Romanian and Ukrainian coasts
where the interests of third States potentially come into play. This point
is then connected to Cape Sarych by a straight line which represents the
south-eastern limit of the relevant area.
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115. When called upon to delimit the continental shelf or exclusive
economic zones, or to draw a single delimitation line, the Court proceeds
in deﬁned stages.
116. These separate stages, broadly explained in the case concerning
Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment, I.C.J.
Reports 1985, p. 46, para. 60), have in recent decades been speciﬁed with
precision. First, the Court will establish a provisional delimitation line,
using methods that are geometrically objective and also appropriate for
the geography of the area in which the delimitation is to take place. So
far as delimitation between adjacent coasts is concerned, an equidistance
line will be drawn unless there are compelling reasons that make this unfeasible in the particular case (see Territorial and Maritime Dispute
between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.
Honduras), Judgment, I.C.J. Reports 2007 (II), p. 745, para. 281). So
far as opposite coasts are concerned, the provisional delimitation line will
consist of a median line between the two coasts. No legal consequences
ﬂow from the use of the terms “median line” and “equidistance line”
since the method of delimitation is the same for both.
117. Equidistance and median lines are to be constructed from the
most appropriate points on the coasts of the two States concerned, with
particular attention being paid to those protuberant coastal points situated nearest to the area to the delimited. The Court considers elsewhere
(see paragraphs 135-137 below) the extent to which the Court may, when
constructing a single-purpose delimitation line, deviate from the base
points selected by the Parties for their territorial seas. When construction
of a provisional equidistance line between adjacent States is called for,
the Court will have in mind considerations relating to both Parties’ coastlines when choosing its own base points for this purpose. The line thus
adopted is heavily dependent on the physical geography and the most
seaward points of the two coasts.
118. In keeping with its settled jurisprudence on maritime delimitation, the ﬁrst stage of the Court’s approach is to establish the provisional
equidistance line. At this initial stage of the construction of the provisional equidistance line the Court is not yet concerned with any relevant
circumstances that may obtain and the line is plotted on strictly geometrical criteria on the basis of objective data.
119. In the present case the Court will thus begin by drawing a provisional equidistance line between the adjacent coasts of Romania and
Ukraine, which will then continue as a median line between their opposite coasts.
120. The course of the ﬁnal line should result in an equitable solution
(Articles 74 and 83 of UNCLOS). Therefore, the Court will at the next,
second stage consider whether there are factors calling for the adjustment
or shifting of the provisional equidistance line in order to achieve an
equitable result (Land and Maritime Boundary between Cameroon and

7. DELIMITATION METHODOLOGY
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123. Romania contends that the base points to take into account
in constructing the provisional equidistance line between the adjacent
coasts of Romania and Ukraine are, on the Romanian coast, the seaward
end of the Sulina dyke, and on the Ukrainian coast, a point on the
island of Kubansky and Cape Burnas. In addition, in Romania’s view,
the base points on the opposite coasts of Romania and Ukraine
are, on the Romanian coast, the seaward end of the Sulina dyke and
the outer end of the Sacalin Peninsula, and on the Ukrainian coast,
Capes Tarkhankut and Khersones. Romania points out that the Sacalin Peninsula and the most seaward point of the Sulina dyke are
among the relevant points notiﬁed by Romania to the United Nations
under Article 16 of UNCLOS for measuring the breadth of the territorial sea.
124. Romania argues that no account should be taken of Serpents’

8.1. Selection of Base Points

8. ESTABLISHMENT

This is not to suggest that these respective areas should be proportionate to coastal lengths — as the Court has said “the sharing out of the
area is therefore the consequence of the delimitation, not vice versa”
(Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway), Judgment, I.C.J. Reports 1993, p. 67, para. 64).

Nigeria (Cameroon v. Nigeria : Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 441, para. 288). The Court has also made
clear that when the line to be drawn covers several zones of coincident
jurisdictions, “the so-called equitable principles/relevant circumstances
method may usefully be applied, as in these maritime zones this method
is also suited to achieving an equitable result” (Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II), p. 741,
para. 271).
121. This is the second part of the delimitation exercise to which the
Court will turn, having ﬁrst established the provisional equidistance line.
122. Finally, and at a third stage, the Court will verify that the line (a
provisional equidistance line which may or may not have been adjusted
by taking into account the relevant circumstances) does not, as it stands,
lead to an inequitable result by reason of any marked disproportion
between the ratio of the respective coastal lengths and the ratio between
the relevant maritime area of each State by reference to the delimitation
line (see paragraphs 214-215). A ﬁnal check for an equitable outcome
entails a conﬁrmation that no great disproportionality of maritime areas
is evident by comparison to the ratio of coastal lengths.
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126. Ukraine maintains that because Serpents’ Island has a coast, it
follows that it has a baseline. As a result, it states that there are base
points on that baseline that can be used for plotting the provisional equidistance line. It points out that, contrary to what Romania claims, “normal” baselines, deﬁned as the low-water mark around the coast, do not
have to be notiﬁed to the United Nations, as straight baselines have to
be. Ukraine therefore contends that given its proximity to the Ukrainian
mainland, Serpents’ Island should clearly be taken into account as one of
the relevant base points for the construction of the provisional equidistance line. It notes that the belt of territorial sea which surrounds Serpents’ Island partly overlaps with the area of territorial sea bordering the
Ukrainian mainland. Consequently, “[t]his island therefore represents
what is commonly termed a coastal island”.

“[t]he notion that a protruding, man-made structure can be given a
full effect for purposes of plotting the provisional equidistance line,
while a natural feature — an island [Serpents’ Island] — can simply
be ignored does not comport with a proper application of the law or
with equitable principles”.

125. Ukraine contends for its part that the relevant base points for the
construction of the provisional equidistance line are situated on the baselines of each of the Parties from which the breadth of their territorial sea
is measured. Thus, on the Romanian coast, Ukraine has used the base
points situated on the Sulina dyke and the Sacalin Peninsula. On its own
coasts, it has taken as a reference “the base points situated on Serpents’
Island” and the tip of Cape Khersones. Ukraine indicates, however, that
Romania’s use of a point situated at the seaward tip of the Sulina dyke
has a huge effect on Romania’s provisional equidistance line. It also considers that

*

Island as a base point for the purposes of constructing the provisional
equidistance line. It claims that Serpents’ Island is a rock incapable of
sustaining human habitation or economic life of its own, “therefore
having no exclusive economic zone or continental shelf, as provided for
in Article 121 (3) of the 1982 UNCLOS”. Romania further points out
that when Ukraine notiﬁed the United Nations of the co-ordinates of its
baselines used for measuring the breadth of its territorial sea, it made no
reference at all to Serpents’ Island. In addition, it considers that using
this island as a base point would result in an inordinate distortion of the
coastline.
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130. The Court will next consider whether any point on the Romanian
coast of the Musura Bay may serve as a base point. The southern headland of this bay is the most prominent point of the Romanian coast in the

129. On the Romanian coast from the border with Bulgaria, the Court
will ﬁrst consider the Sacalin Peninsula. This is the point at which the
direction followed by the Romanian coast from the border between
Romania and Bulgaria turns almost perpendicularly towards the north.
At this place, the coasts of Romania and Ukraine are opposite one
another. The signiﬁcance of the Sacalin Peninsula in terms of the choice
of base points is questioned by Ukraine, which describes it as a spit of
sand. However, the Court observes that the peninsula belongs to the
landmass and forms part of the Romanian mainland : its permanent
uncovering at high tide is not contested. The geomorphological features
of the peninsula and its possibly sandy nature have no bearing on the
elements of its physical geography which are relevant for maritime delimitation. For these reasons, the Court considers it appropriate, for the purpose of establishing the provisional equidistance line, to use a base point
on the Sacalin Peninsula (44° 50′ 28″ N and 29° 36′ 52″ E), which happens
to correspond to the point notiﬁed by Romania to the United Nations as
a base point pursuant to Article 16 of UNCLOS.

127. In this stage of the delimitation exercise, the Court will identify
the appropriate points on the Parties’ relevant coast or coasts which
mark a signiﬁcant change in the direction of the coast, in such a way that
the geometrical ﬁgure formed by the line connecting all these points
reﬂects the general direction of the coastlines. The points thus selected on
each coast will have an effect on the provisional equidistance line that
takes due account of the geography.
128. The Court observes that in this instance, the geography shows
that the capacity of the coasts to generate overlapping titles indicates the
existence of two areas : in one case, the coasts are adjacent ; in the other,
they are opposite. In practice, the ﬁrst conclusion which the Court draws
from this is that, on the Romanian coast, the signiﬁcant base points from
which the equidistance line and the median line must be established are
the same, since this coast is both adjacent and opposite to the Ukrainian
coast. The second conclusion is that, as the Ukrainian coast consists of
two portions — one adjacent to the Romanian coast, the other opposite
to it — the base points to take into account must be deﬁned separately,
according to whether the adjacent or opposite portion is concerned. The
third conclusion is the identiﬁcation of a turning-point on the equidistance line where the effects of adjacency give way to those of the coasts
on the opposite side, resulting in a change in the direction of the line.
Lastly, the Court will need to consider the relevance or otherwise of Serpents’ Island in terms of the choice of base points.
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133. The permanent nature of the Sulina dyke not having been questioned, the Court will have to consider whether this structure can be
described as “harbour works” which form “an integral part of the harbour system”. The term “works” denotes a combination of apparatus,
structures and facilities installed for a speciﬁc purpose. The expression
“harbour works” “which form an integral part of the harbour system” is
not deﬁned in the Geneva Convention on the Territorial Sea and Contiguous Zone or in UNCLOS ; these are generally installations which
allow ships to be harboured, maintained or repaired and which permit or
facilitate the embarkation and disembarkation of passengers and the
loading or unloading of goods.
134. The Court notes, however, that the functions of a dyke are different from those of a port : in this case, the Sulina dyke may be of use in
protecting shipping destined for the mouth of the Danube and for the
ports situated there. The difference between a port and a dyke extending
seawards has previously been discussed in the travaux préparatoires of
Article 8 of the Geneva Convention on the Territorial Sea and Contiguous Zone. In 1954, the Special Rapporteur of the ILC observed that

“For the purpose of delimiting the territorial sea, the outermost
permanent harbour works which form an integral part of the harbour system are regarded as forming part of the coast. Off-shore
installations and artiﬁcial islands shall not be considered as permanent harbour works.”

132. In light of the fact that the breadth of the exclusive economic
zone and the continental shelf is measured from the baselines from which
the territorial sea is measured (UNCLOS, Arts. 57 and 76), the Court
ﬁrst has to consider whether the Sulina dyke could be regarded as “permanent harbour works which form an integral part of the harbour system”, within the meaning of Article 11 of UNCLOS, which Article the
Court recalls concerns the delimitation of the territorial sea. It reads as
follows :

direction of the Crimea and is also situated in the area where the coasts
of the two States are adjacent. These two characteristics prompt its selection for the purpose of establishing the provisional equidistance line.
However, because of the construction on that southern headland of a
7.5 km-long dyke out to sea, which accordingly extends this feature, it is
necessary to choose either the seaward end of the dyke or the end where
it adjoins the mainland.
131. In this respect, the Court observes that the geometrical nature of
the ﬁrst stage of the delimitation exercise leads it to use as base points
those which the geography of the coast identiﬁes as a physical reality at
the time of the delimitation. That geographical reality covers not only the
physical elements produced by geodynamics and the movements of the
sea, but also any other material factors that are present.
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136. Article 16 provides that “the base lines for measuring the breadth
of the territorial sea . . . and the lines of delimitation [of the territorial
sea] shall be shown on charts” (paragraph 1) and that “the coastal State
shall deposit a copy of each such chart or list with the Secretary-General
of the United Nations”. Since Article 57 (regarding the breadth of the
exclusive economic zone) and Article 76, paragraph 1, (regarding the
deﬁnition of the continental shelf) of UNCLOS stipulate that these maritime zones can extend to a distance of 200 nautical miles “from the base-

135. With regard to the use of the Sulina dyke as a base point for the
present delimitation, the Court must consider the relevance of Romania’s
notiﬁcation to the United Nations under Article 16 of UNCLOS, in
which Romania used the seaward end of the Sulina dyke as a base point
for drawing the baseline for its territorial sea. This choice of base points
was not contested by Ukraine.

In the light of the above, the ILC did not, at the time, intend to deﬁne
precisely the limit beyond which a dyke, jetty or works would no longer
form “an integral part of the harbour system”. The Court concludes from
this that there are grounds for proceeding on a case-by-case basis, and
that the text of Article 11 of UNCLOS and the travaux préparatoires do
not preclude the possibility of interpreting restrictively the concept of
harbour works so as to avoid or mitigate the problem of excessive length
identiﬁed by the ILC. This may be particularly true where, as here, the
question is one of delimitation of areas seaward of the territorial sea.

“(3) Where such structures are of excessive length (for instance, a
jetty extending several kilometres into the sea), it may be asked
whether this article [Art. 8] could still be applied . . . As such cases
are very rare, the Commission, while wishing to draw attention to
the matter, did not deem it necessary to state an opinion.” (ILC
Yearbook, 1956, Vol. II, p. 270.)

“dykes used for the protection of the coast constituted a separate problem and did not come under either Article 9 (ports) or Article 10 (roadsteads)”. Subsequently, the concept of a “dyke” was no longer used, and
reference was made to “jetties” serving to protect coasts from the sea.
The ﬁrst sentence of Article 11 of UNCLOS corresponds, apart from one
minor change in the wording, to that of Article 8 of the Convention on
the Territorial Sea and Contiguous Zone. The second sentence, providing
that “permanent harbour works” shall not include “off-shore installations and artiﬁcial islands”, is new. The expert at the 1958 Conference
stated that “harbour works such as jetties [are regarded] as part of . . .
land territory”. It should be noted, however, that the ILC included the
following comment in its report to the General Assembly :
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lines from which the breadth of the territorial sea is measured”, the question arises as to whether the same seaward end of the Sulina dyke has to
be retained for the purpose of the present delimitation.
137. The Court observes that the issue of determining the baseline for
the purpose of measuring the breadth of the continental shelf and the
exclusive economic zone and the issue of identifying base points for
drawing an equidistance/median line for the purpose of delimiting the
continental shelf and the exclusive economic zone between adjacent/
opposite States are two different issues.
In the ﬁrst case, the coastal State, in conformity with the provisions of
UNCLOS (Articles 7, 9, 10, 12 and 15), may determine the relevant base
points. It is nevertheless an exercise which has always an international
aspect (see Fisheries (United Kingdom v. Norway), Judgment, I.C.J.
Reports 1951, p. 132). In the second case, the delimitation of the maritime areas involving two or more States, the Court should not base itself
solely on the choice of base points made by one of those Parties. The
Court must, when delimiting the continental shelf and exclusive economic zones, select base points by reference to the physical geography of
the relevant coasts.
138. As for the speciﬁc characteristics of the seaward end of the Sulina
dyke as a relevant base point for constructing the provisional equidistance line, the Court points out that, irrespective of its length, no
convincing evidence has been presented that this dyke serves any direct
purpose in port activities. For these reasons, the Court is not satisﬁed that
the seaward end of the Sulina dyke is a proper base point for the purposes of the construction of a provisional equidistance line delimiting the
continental shelf and the exclusive economic zones.
139. On the other hand, while the landward end of the dyke may not
be an integral part of the Romanian mainland, it is a ﬁxed point on it.
The land at this point is protected from shifts in the coastline due to
marine processes. As a relevant base point for the purposes of the ﬁrst
stage of delimitation, it has the advantage, unlike the seaward end of the
dyke, of not giving greater importance to an installation than to the
physical geography of the landmass.
140. For these reasons, the Court is of the opinion that the landward
end of the Sulina dyke where it joins the Romanian mainland should be
used as a base point for the establishment of the provisional equidistance
line.
141. The Court therefore concludes that it will use the Sacalin Peninsula (44° 50′ 28″ N and 29° 36′ 52″ E) and the landward end of the Sulina
dyke (45° 09′ 51.9″ N and 29° 43′ 14.5″ E) 2 as base points on the Romanian coast.
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149. Serpents’ Island calls for speciﬁc attention in the determination of
the provisional equidistance line. In connection with the selection of base
points, the Court observes that there have been instances when coastal
islands have been considered part of a State’s coast, in particular when a
coast is made up of a cluster of fringe islands. Thus in one maritime
delimitation arbitration, an international tribunal placed base points
lying on the low water line of certain fringe islands considered to constitute part of the very coastline of one of the Parties (Award of the Arbitral
Tribunal in the Second Stage of the Proceedings between Eritrea and
Yemen (Maritime Delimitation), 17 December 1999, RIAA, Vol. XXII,
pp. 367-368, paras. 139-146). However, Serpents’ Island, lying alone and

148. The Court therefore concludes that it will use Tsyganka Island
(45° 13′ 23.1″ N and 29° 45′ 33.1″ E), Cape Tarkhankut (45° 20′ 50″ N and
32° 29′ 43″ E) and Cape Khersones (44° 35′ 04″ N and 33° 22′ 48″ E) 3 as
base points on the Ukrainian coast.

53

150. Romania argues that the ﬁrst segment of the maritime boundary
delimiting the maritime areas of the two States situated beyond their territorial seas was established by successive agreements between Romania
and the Soviet Union : from the ﬁnal point of the boundary separating
the territorial seas of the two States at 45° 05′ 21″ N and 30° 02′ 27″ E, the
maritime boundary passes along the 12-nautical-mile arc of the circle
around Serpents’ Island until it reaches a point situated on that arc at
45° 14′ 20″ N and 30° 29′ 12″ E (see Section 4). Romania contends that the
maritime boundary beyond that point was never delimited between Romania and the USSR or Ukraine. Romania draws a provisional equidistance line from the ﬁnal point of the land/river boundary between the two
States taking into account the salient base points of the adjacent Romanian and Ukrainian coasts. These are : on the Romanian coast, the seaward end of the Sulina dyke ; and on the Ukrainian coast, the island of
Kubansky and Cape Burnas. As the point lying on the arc around Serpents’ Island at 45° 14′ 20″ N and 30° 29′ 12″ E, is not situated on the
equidistance line, but about 2.5 nautical miles to the north, the delimitation of the maritime boundary beyond this point must, in Romania’s
view, start by joining it to the provisional equidistance line. The line thus
drawn passes through the point at 45° 11′ 59″ N and 30° 49′ 16″ E, situated practically midway between the 12-nautical-mile arc around Serpents’ Island and the tripoint as between the Romanian and Ukrainian
adjacent coasts and the opposite Crimean coast, situated at 45° 09′ 45″ N
and 31° 08′ 40″ E. Romania contends that, from this point southwards,
the delimitation is governed by the opposite Romanian and Ukrainian
coasts.

8.2. Construction of the Provisional Equidistance Line

To count Serpents’ Island as a relevant part of the coast would amount
to grafting an extraneous element onto Ukraine’s coastline ; the consequence would be a judicial refashioning of geography, which neither the
law nor practice of maritime delimitation authorizes. The Court is thus of
the view that Serpents’ Island cannot be taken to form part of Ukraine’s
coastal conﬁguration (cf. the islet of Filﬂa in the case concerning Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports
1985, p. 13).
For this reason, the Court considers it inappropriate to select any base
points on Serpents’ Island for the construction of a provisional equidistance line between the coasts of Romania and Ukraine. Further aspects
relevant to Serpents’ Island are dealt with at paragraphs 179 to 188
below.
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143. The Court deems it appropriate in this ﬁrst sector to use the
south-eastern tip of Tsyganka Island on the Ukrainian side, which is the
counterpart of the landward end of the Sulina dyke on the Romanian
side. Its location is signiﬁcant, because in this area of adjacency it is the
most prominent point on the Ukrainian coast.
144. In this sector of adjacent coasts, the Court needs also to consider
the relevance of the Ukrainian base point situated on the island of Kubansky as a base point for use in constructing the provisional equidistance
line. The Court notes that this base point does not produce any effect on
the equidistance line plotted by reference to the base point on Tsyganka
Island on the Ukrainian coast and the base point on the landward end of
the Sulina dyke on the Romanian coast. This base point is therefore to be
regarded as irrelevant for the purposes of the present delimitation.
145. The Court will now consider the base points on the section of
Ukraine’s coast opposite Romania’s coast.
146. It will start with Cape Tarkhankut, the most seaward point facing
Romania’s coast on the Crimean coast. The Crimean coastline juts out
signiﬁcantly here, and its conﬁguration makes this cape an appropriate
choice as a relevant base point.
147. Cape Khersones, another point on the Crimean coast where the
land protrudes into the sea, also juts out markedly, though less so than
Cape Tarkhankut. This conﬁguration is sufﬁcient to justify choosing
Cape Khersones as a relevant base point.
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some 20 nautical miles away from the mainland, is not one of a cluster of
fringe islands constituting “the coast” of Ukraine.
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142. The Court will now turn to identifying the relevant base points on
Ukraine’s coast, starting with the sector of adjacent coasts.
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153. The Court recalls that the base points which must be used in constructing the provisional equidistance line are those situated on the Sacalin Peninsula and the landward end of the Sulina dyke on the Romanian
coast, and Tsyganka Island, Cape Tarkhankut and Cape Khersones on
the Ukrainian coast.
154. In its initial segment the provisional equidistance line between the
Romanian and Ukrainian adjacent coasts is controlled by base points
located on the landward end of the Sulina dyke on the Romanian coast
and south-eastern tip of Tsyganka Island on the Ukrainian coast. It runs
in a south-easterly direction, from a point lying midway between these
two base points, until Point A (with co-ordinates 44° 46′ 38.7″ N and
30° 58′ 37.3″ E) where it becomes affected by a base point located on the
Sacalin Peninsula on the Romanian coast. At Point A the equidistance
line slightly changes direction and continues to Point B (with coordinates 44° 44′ 13.4″ N and 31° 10′ 27.7″ E) where it becomes affected by
the base point located on Cape Tarkhankut on Ukraine’s opposite coasts.

*

152. Ukraine maintains that the provisional equidistance line must be
constructed by reference to the base points on each Party’s baselines from
which the breadth of its territorial sea is measured. Thus, on the Romanian side, Ukraine uses the base points at the seaward end of the Sulina
dyke and on the Sacalin Peninsula. On its own side, it uses the base
points on Serpents’ Island and at the tip of Cape Khersones. The provisional equidistance line advocated by Ukraine starts at the point of intersection of the territorial seas of the Parties identiﬁed in Article 1 of the
2003 State Border Régime Treaty (45° 05′ 21″ N and 30° 02′ 27″ E). The
line then runs in a southerly direction until the point at 44° 48′ 24″ N and
30° 10′ 56″ E, after which it turns to run in a south-easterly direction until
the point at 43° 55′ 33″ N and 31° 23′ 26″ E and thereafter continues due
south.

*

151. Romania calculates the median line taking into account the salient base points on the relevant opposite coasts of the two States (the seaward end of the Sulina dyke and the outer end of the Sacalin Peninsula
on the Romanian coast, and Capes Tarkhankut and Khersones on the
Ukrainian coast). Romania’s equidistance line in the sector of opposite
coasts thus coincides with the segment of the median line running from,
in the north, the tripoint as between the Romanian and Ukrainian adjacent coasts and the opposite Crimean coast to, in the south, the point
beyond which the interests of third States may be affected, which Romania situates at 43° 26′ 50″ N and 31° 20′ 10″ E.
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4 The geographical co-ordinates used by the Parties for the drawing of the equidistance
lines proposed by them are given by reference to Pulkovo datum. The Court, for its part,
has chosen to use WGS 84 datum. The positions of Points A, B and C are given by reference to that geodetic datum. The equidistance line described in this paragraph is a geodetic line and the azimuth given is a geodetic azimuth based on WGS 84 datum.

156. The Parties suggested and discussed several factors which they
consider as the possible relevant circumstances of the case. They arrive at
different conclusions. Romania argues that its provisional equidistance
line achieves the equitable result and thus does not require any adjustment. Ukraine, on the other hand, submits that there are relevant circumstances which call for the adjustment of its provisional equidistance line
“by moving the provisional line closer to the Romanian coast”.

155. As the Court indicated above (paragraphs 120-121), once the provisional equidistance line has been drawn, it shall “then [consider] whether
there are factors calling for the adjustment or shifting of that line in order
to achieve an ‘equitable result’” (Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria : Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 441, para. 288). Such factors
have usually been referred to in the jurisprudence of the Court, since the
North Sea Continental Shelf (Federal Republic of Germany/Denmark ;
Federal Republic of Germany/Netherlands) cases, as the relevant circumstances (Judgment, I.C.J. Reports 1969, p. 53, para. 53). Their function is
to verify that the provisional equidistance line, drawn by the geometrical
method from the determined base points on the coasts of the Parties is
not, in light of the particular circumstances of the case, perceived as inequitable. If such would be the case, the Court should adjust the line in
order to achieve the “equitable solution” as required by Articles 74, paragraph 1, and 83, paragraph 1, of UNCLOS.

9. RELEVANT CIRCUMSTANCES

(For the construction of the equidistance line see sketch-maps Nos. 6
and 7, pp. 114-115.)

At Point B the equidistance line turns south-south-east and continues to
Point C (with co-ordinates 44° 02′ 53.0″ N and 31° 24′ 35.0″ E), calculated
with reference to base points on the Sacalin Peninsula on the Romanian
coast and Capes Tarkhankut and Khersones on the Ukrainian coast.
From Point C the equidistance line, starting at an azimuth of 185° 23′ 54.5″ 4,
runs in a southerly direction. This line remains governed by the base
points on the Sacalin Peninsula on the Romanian coast and Cape Khersones on the Ukrainian coast.
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162. With regard to the role which may be played by the coastal conﬁguration, Ukraine states that there is a broad margin of appreciation as
to its scope as a relevant circumstance. In the circumstances of the current case, Ukraine argues that the coastal conﬁguration clearly shows the
geographical predominance of Ukraine in the relevant area which also
ﬁnds an expression in terms of coastal length : the Ukrainian relevant
coast is more than four times longer than the coast of Romania. Ukraine
notes that in almost all maritime delimitation cases dealt with by international tribunals, “comparison of the lengths of the relevant coasts has
occupied a quite signiﬁcant place and even played a decisive role in a
number of the decisions taken”. Thus, according to Ukraine, the marked

*

161. In conclusion Romania is of the view that the alleged “geographical predominance of Ukraine in the area” and “the disparity between
coastal lengths” of the Parties should not be considered relevant circumstances in the case.

159. Romania acknowledges that the general conﬁguration of the
coasts may constitute, given the particular geographical context, a relevant circumstance that can be taken into consideration with a view to
adjusting the equidistance line. However, with regard speciﬁcally to any
disproportion between the lengths of the Parties’ coasts, Romania notes
that in a maritime delimitation it is rare for the disparities between the
Parties’ coasts to feature as a relevant circumstance. Moreover, in the
present case, there is no manifest disparity in the respective coastal
lengths of Romania and Ukraine.
160. Romania adds that in any event proportionality should be dealt
with “only after having identiﬁed the line resulting from the application
of the equitable principles/special circumstances approach”.

*

158. The circumstance which Ukraine invokes in order to justify its
claim that the provisional equidistance line should be adjusted by moving
the delimitation line closer to Romania’s coast is the disparity between
the length of the Parties’ coasts abutting on the delimitation area.

9.1. Disproportion between Lengths of Coasts

157. Before addressing the relevant circumstances referred to by the
Parties, the Court wishes to recall that the provisional equidistance line it
has drawn in Section 8 above does not coincide with the provisional lines
drawn either by Ukraine or Romania. Therefore, it is this line, drawn by
the Court, and not by Romania or Ukraine, which will be in the focus of
the Court’s attention when analysing what the Parties consider to be the
relevant circumstances of the case.
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“If such a use of proportionality were right, it is difﬁcult indeed to
see what room would be left for any other consideration ; for it
would be at once the principle of entitlement to continental shelf

Then it recalled its observation from the Continental Shelf (Libyan Arab
Jamahiriya/Malta) case :

“It should, however, be made clear that taking account of the disparity of coastal lengths does not mean a direct and mathematical
application of the relationship between the length of the coastal
front of eastern Greenland and that of Jan Mayen.” (Judgment,
I.C.J. Reports 1993, p. 69, para. 69.)

163. The Court observes that the respective length of coasts can play
no role in identifying the equidistance line which has been provisionally
established. Delimitation is a function which is different from the apportionment of resources or areas (see North Sea Continental Shelf (Federal
Republic of Germany/Denmark ; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 22, para. 18). There is no principle of proportionality as such which bears on the initial establishment
of the provisional equidistance line.
164. Where disparities in the lengths of coasts are particularly marked,
the Court may choose to treat that fact of geography as a relevant circumstance that would require some adjustments to the provisional equidistance line to be made.
165. In the case concerning Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria ; Equatorial Guinea intervening), the Court acknowledged “that a substantial difference in the
lengths of the parties’ respective coastlines may be a factor to be taken
into consideration in order to adjust or shift the provisional delimitation
line” (Judgment, I.C.J. Report 2002, p. 446, para. 301 ; emphasis added),
although it found that in the circumstances there was no reason to shift
the equidistance line.
166. In the case concerning Maritime Delimitation in the Area between
Greenland and Jan Mayen (Denmark v. Norway), the Court found that
the disparity between the lengths of the coasts of Jan Mayen and Greenland (approximately 1:9) constituted a “special circumstance” requiring
modiﬁcation of the provisional median line, by moving it closer to the
coast of Jan Mayen, to avoid inequitable results for both the continental
shelf and the ﬁsheries zone. The Court stated that :

*

disproportion between lengths of the Parties’ coasts is a relevant circumstance to be taken into account in the construction of a delimitation line
and should result in a shifting of the provisional equidistance line in
order to produce an equitable result.
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168. In the present case, however the Court sees no such particularly
marked disparities between the relevant coasts of Ukraine and Romania

“[...] that to take into account the extent of the respective coasts of the
Parties concerned does not in itself constitute either a criterion serving as a direct basis for a delimitation, or a method that can be used
to implement such delimitation. The Chamber recognizes that this
concept is put forward mainly as a means of checking whether a
provisional delimitation established initially on the basis of other
criteria, and by the use of a method which has nothing to do with
that concept, can or cannot be considered satisfactory in relation to
certain geographical features of the speciﬁc case, and whether it is
reasonable or otherwise to correct it accordingly. The Chamber’s views
on this subject may be summed up by observing that a maritime
delimitation can certainly not be established by a direct division of
the area in dispute proportional to the respective lengths of the
coasts belonging to the parties in the relevant area, but it is equally
certain that a substantial disproportion to the lengths of those coasts
that resulted from a delimitation effected on a different basis would
constitute a circumstance calling for an appropriate correction.”
(Ibid., p. 323, para. 185 ; emphasis added.)

In the latter case, the Court was of the view that the difference in the
lengths of the relevant coasts of Malta and Libya (being in ratio 1:8) “is
so great as to justify the adjustment of the median line” (ibid., p. 50,
para. 68 ; emphasis added). The Court added that “the degree of such
adjustment does not depend upon a mathematical operation and remains
to be examined” (ibid.).
167. The Court further notes that in the Delimitation of the Maritime
Boundary in the Gulf of Maine Area (Canada/United States of America)
case, the Chamber considered that “in certain circumstances, the appropriate consequences may be drawn from any inequalities in the extent of
the coasts of two States into the same area of delimitation” (Judgment,
I.C.J. Reports 1984, p. 313, para. 157 ; emphasis added). However, it
must be kept in mind that the Chamber did so in the context of discussing what could be “the equitable criteria that may be taken into consideration for an international maritime delimitation” (ibid., p. 312,
para. 157 ; emphasis added). It then further elaborated on this point by
stating

rights and also the method of putting that principle into operation.
Its weakness as a basis of argument, however, is that the use of proportionality as a method in its own right is wanting of support in the
practice of States, in the public expression of their views at (in particular) the Third United Nations Conference on the Law of the Sea,
or in the jurisprudence.” Judgment, I.C.J. Reports 1985, p. 45,
para. 58.)
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172. In Ukraine’s view, there is “no support in law or in the factual
context” for Romania’s arguments regarding the characterization of the
Black Sea as an enclosed sea and the importance of maritime delimitation
agreements previously concluded between certain States bordering the
Black Sea. According to Ukraine, there is no special régime governing
delimitations taking place in an enclosed sea simply because of this

*

169. Romania notes that the enclosed nature of the Black Sea is also a
relevant circumstance as part of the wider requirement to take account of
the geographical context of the area to be delimited. According to
Romania, in considering the equitable nature of an equidistance line, the
“general maritime geography” of the Black Sea must be assessed. In
Romania’s view, this geographical factor is to be considered together
with any pre-existing delimitation agreements so that any new delimitation should not dramatically depart from the method previously used in
the same sea between other riparian States in order not to produce an
inequitable result.
170. Romania contends that all the delimitation agreements concluded
in the Black Sea used equidistance as the method for the delimitation of
the continental shelf and the exclusive economic zones. Romania adds
that the lines of delimitation established by two of these agreements end
with provisionally deﬁned segments, the deﬁnitive course of which is to
depend on subsequent discussions, and that the reason for this was that
the Parties wished to avoid prejudicing the interests of third parties and
that they had Romania in mind.
171. Romania concludes that the Black Sea’s nature as an enclosed sea
and its rather small size, together with the agreed solutions established in
the delimitation agreements in force, constitute a relevant circumstance
which must be taken into account in the delimitation process for Romania’s and Ukraine’s maritime areas.

9.2. The Enclosed Nature of the Black Sea and the Delimitations
Already Effected in the Region

that would require it to adjust the provisional equidistance line at this
juncture. Although there is doubtless a difference in the length of the relevant coasts of the Parties, the Court recalls that it previously (see paragraph 100 above) excluded the coast of Karkinits’ka Gulf (measuring
some 278 km) from further consideration. The Court further notes that it
cannot disregard the fact that a good portion of the Ukrainian coast
which it considers as relevant projects into the same area as other segments of the Ukrainian coast, thus strengthening but not spatially expanding the Ukrainian entitlement.
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179. The Parties disagree as to the proper characterization of Serpents’
Island and the role this maritime feature should play in the delimitation
of the continental shelf and the Parties’ exclusive economic zones in the
Black Sea.
180. Romania maintains that Serpents’ Island is entitled to no more
than a 12-nautical-mile territorial sea, and that it cannot be used as a
base point in drawing a delimitation line beyond the 12-mile limit. Romania claims that Serpents’ Island is a rock incapable of sustaining human
habitation or economic life of its own, and therefore has no exclusive
economic zone or continental shelf, as provided for in Article 121, paragraph 3, of the 1982 UNCLOS. According to Romania, Serpents’ Island
qualiﬁes as a “rock” because : it is a rocky formation in the geomorphologic sense ; it is devoid of natural water sources and virtually devoid of
soil, vegetation and fauna. Romania claims that human survival on the
island is dependent on supplies, especially of water, from elsewhere and
that the natural conditions there do not support the development of economic activities. It adds that “[t]he presence of some individuals, . . .
because they have to perform an ofﬁcial duty such as maintaining a lighthouse, does not amount to sustained ‘human habitation’”.

9.3. The Presence of Serpents’ Island in the Area of Delimitation

178. The Court nevertheless considers that, in the light of the abovementioned delimitation agreements and the enclosed nature of the Black
Sea, no adjustment to the equidistance line as provisionally drawn is
called for.

177. The Court will bear in mind the agreed maritime delimitations
between Turkey and Bulgaria, as well as between Turkey and Ukraine,
when considering the endpoint of the single maritime boundary it is
asked to draw in the present case (see Section 10 below).

181. Romania further argues that Serpents’ Island does not form part
of the coastal conﬁguration of the Parties and that its coast cannot therefore be included among Ukraine’s relevant coasts for purposes of the
delimitation.
182. Romania nevertheless admits that in the present case the presence
of Serpents’ Island “with its already agreed belt of 12-nautical-mile
territorial sea” might be a relevant circumstance. It asserts that under
international jurisprudence and State practice, small islands, irrespective of
their legal characterization, have frequently been given very reduced or

*
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drawing of the delimitation line of the continental shelf and the exclusive
economic zone further to the north-east direction, between geographical
point 43° 19′ 54″ N and 31° 06′ 33″ E and geographical point 43° 26′ 49″ N
and 31° 20′ 43″ E, was left open for subsequent negotiations at a suitable
time.
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174. The Court recalls that it has intimated earlier, when it brieﬂy
described the delimitation methodology, that it would establish a provisional equidistance line (see paragraph 116 above). This choice was not
dictated by the fact that in all the delimitation agreements concerning the
Black Sea this method was used.
175. Two delimitation agreements concerning the Black Sea were
brought to the attention of the Court. The ﬁrst agreement, the Agreement concerning the Delimitation of the Continental Shelf in the Black
Sea, was concluded between Turkey and the USSR on 23 June 1978.
Some eight years later, they agreed, through an Exchange of Notes dated
23 December 1986 and 6 February 1987, that the continental shelf
boundary agreed in their 1978 Agreement would also constitute the
boundary between their exclusive economic zones. The westernmost segment of the line, between two points with co-ordinates 43° 20′ 43″ N and
32° 00′ 00″ E and co-ordinates 43° 26′ 59″ N and 31° 20′ 48″ E, respectively, remained undeﬁned and to be settled subsequently at a convenient
time. After the dissolution of the USSR at the end of 1991, the 1978 Agreement and the Agreement reached through the Exchange of Notes
remained in force not only for the Russian Federation, as the State continuing the international legal personality of the former USSR, but also
the successor States of the USSR bordering the Black Sea, Ukraine being
one of them.
176. The second agreement is the Agreement between Turkey and Bulgaria on the determination of the boundary in the mouth area of the
Rezovska/Mutludere River and delimitation of the maritime areas
between the two States in the Black Sea, signed on 4 December 1997. The

*

Ukraine states that only in a limited sense can the presence of third
States in the vicinity of the area to be delimited be considered a relevant
circumstance. However, this has nothing to do with the choice of the
actual method of delimitation or the character of a sea (whether or not it
is enclosed). According to Ukraine, the presence of third States may be
relevant only to the extent that the Court may have to take precautions in
identifying a precise endpoint of the delimitation line so as to avoid
potential prejudice to States situated on the periphery of the delimitation
area.

nature. Ukraine therefore considers that the enclosed character of the
Black Sea “is not by itself a circumstance which ought to be regarded as
relevant for delimitation purposes” and has no bearing on the method of
delimitation to be applied in the present proceedings.
173. Ukraine further notes that in general terms, bilateral agreements
cannot affect the rights of third parties and, as such, the existing maritime delimitation agreements in the Black Sea cannot inﬂuence the present
dispute.
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183. Ukraine argues that Serpents’ Island has a baseline which generates base points for the construction of the provisional equidistance line.
Thus, in Ukraine’s view, the coast of the island constitutes part of
Ukraine’s relevant coasts for purposes of the delimitation and cannot be
reduced to just a relevant circumstance to be considered only at the second stage of the delimitation process after the provisional equidistance
line has been established.
184. According to Ukraine, Serpents’ Island is indisputably an “island”
under Article 121, paragraph 2, of UNCLOS, rather than a “rock”.
Ukraine contends that the evidence shows that Serpents’ Island can readily sustain human habitation and that it is well established that it can sustain an economic life of its own. In particular, the island has vegetation
and a sufﬁcient supply of fresh water. Ukraine further asserts that Serpents’ Island “is an island with appropriate buildings and accommodation for an active population”. Ukraine also argues that paragraph 3 of
Article 121 is not relevant to this delimitation because that paragraph is
not concerned with questions of delimitation but is, rather, an entitlement provision that has no practical application with respect to a maritime area that is, in any event, within the 200-mile limit of the exclusive
economic zone and continental shelf of a mainland coast.

*
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185. In determining the maritime boundary line, in default of any
delimitation agreement within the meaning of UNCLOS Articles 74 and
83, the Court may, should relevant circumstances so suggest, adjust the
provisional equidistance line to ensure an equitable result. In this phase,
the Court may be called upon to decide whether this line should be
adjusted because of the presence of small islands in its vicinity. As the
jurisprudence has indicated, the Court may on occasion decide not to
take account of very small islands or decide not to give them their full
potential entitlement to maritime zones, should such an approach have a
disproportionate effect on the delimitation line under consideration (see
Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J.
Reports 1985, p. 48, para. 64 ; Maritime Delimitation and Territorial
Questions between Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment, I.C.J. Reports 2001, p. 104, para. 219 ; Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II), pp. 751 et seq.,
paras. 302 et seq.).
186. The Court recalls that it has already determined that Serpents’
Island cannot serve as a base point for the construction of the provisional
equidistance line between the coasts of the Parties, that it has drawn in
the ﬁrst stage of this delimitation process, since it does not form part of
the general conﬁguration of the coast (see paragraph 149 above). The
Court must now, at the second stage of the delimitation, ascertain whether
the presence of Serpents’ Island in the maritime delimitation area constitutes a relevant circumstance calling for an adjustment of the provisional
equidistance line.
187. With respect to the geography of the north-western part of the
Black Sea, the Court has taken due regard of the fact that Ukraine’s
coast lies on the west, north and east of this area. The Court notes that
all of the areas subject to delimitation in this case are located in the
exclusive economic zone and the continental shelf generated by the
mainland coasts of the Parties and are moreover within 200 nautical
miles of Ukraine’s mainland coast. The Court observes that Serpents’
Island is situated approximately 20 nautical miles to the east of Ukraine’s
mainland coast in the area of the Danube delta (see paragraph 16
above). Given this geographical conﬁguration and in the context of the
delimitation with Romania, any continental shelf and exclusive economic zone entitlements possibly generated by Serpents’ Island could
not project further than the entitlements generated by Ukraine’s mainland coast because of the southern limit of the delimitation area as
identiﬁed by the Court (see paragraph 114 and sketch-map No. 5, p. 102).
Further, any possible entitlements generated by Serpents’ Island in an eastward direction are fully subsumed by the entitlements generated by the
western and eastern mainland coasts of Ukraine itself. The Court also
notes that Ukraine itself, even though it considered Serpents’ Island to
fall under Article 121, paragraph 2, of UNCLOS, did not extend the relevant area beyond the limit generated by its mainland coast, as a conse-

121

no effect in the delimitation of the continental shelf, exclusive economic
zone or other maritime zones due to the inequitable effect they would
produce. Thus, contends Romania, in the present case the provisional
equidistance line should be drawn between the relevant mainland coasts
of the Parties, with minor maritime formations only being considered at
a later stage as possible relevant circumstances. Romania states that Serpents’ Island, given its location, could be considered as a relevant circumstance only in the sector of the delimitation area where the coasts are
adjacent (in other words, the provisional equidistance line would have to
be shifted so as to take into consideration the maritime boundary along
the 12-nautical-mile arc around Serpents’ Island, which “cannot generate
maritime zones beyond 12 nautical miles”). Owing to its remoteness from
the Ukrainian coast of Crimea, Serpents’ Island cannot, according to
Romania, play any role in the delimitation in the area where the coasts
are opposite. In short, Romania considers that, although Serpents’ Island
may qualify as a “special circumstance”, it should not be given any effect
beyond 12 nautical miles.
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Ukraine concludes on this point that its oil-related activities are consistent with its delimitation line and should be taken into account together
with the other relevant circumstances, in particular the physical geography, in order to achieve an equitable solution.

190. Ukraine argues that in 1993, 2001 and 2003 it licensed activities
relating to the exploration of oil and gas deposits within the continental
shelf/exclusive economic zone area claimed by Ukraine in the current
case. It asserts that the existence of these licences demonstrates that
Ukraine, both before and after the 1997 Additional Agreement, authorized activities relating to the exploration of oil and gas deposits in areas
of the continental shelf to which Romania lays claim in these proceedings. It adds that prior to 2001, Romania never protested Ukraine’s oil
and gas activities in areas now claimed by Romania.

189. Ukraine suggests that State activities in the relevant area “constitute a relevant circumstance which operates in favour of the continental
shelf/EEZ claim line proposed by Ukraine”. Ukraine explains that it does
not point to this conduct of the Parties in order to show the existence of
a line arising from a tacit agreement or a modus vivendi. Instead, Ukraine
seeks to assess the claims of the Parties in relation to their actual conduct.
According to Ukraine, it is signiﬁcant that Romania’s activities, or lack
of them, are “fundamentally inconsistent” with Romania’s argument that
there was a pre-existing maritime delimitation in the disputed area extending out to “Point X”. Furthermore, Ukraine contends that the lack of
any comparable operations by Romania in the disputed area is incompatible with the position taken by Romania in the proceedings before the
Court.

9.4. The Conduct of the Parties (Oil and Gas Concessions,
Fishing Activities and Naval Patrols)

quence of the presence of Serpents’ Island in the area of delimitation (see
sketch-map No. 3, p. 92).
In the light of these factors, the Court concludes that the presence of
Serpents’ Island does not call for an adjustment of the provisional equidistance line.
In view of the above, the Court does not need to consider whether Serpents’ Island falls under paragraphs 2 or 3 of Article 121 of UNCLOS
nor their relevance to this case.
188. The Court further recalls that a 12-nautical-mile territorial sea
was attributed to Serpents’ Island pursuant to agreements between the
Parties. It concludes that, in the context of the present case, Serpents’
Island should have no effect on the delimitation in this case, other than
that stemming from the role of the 12-nautical-mile arc of its territorial
sea.
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194. Romania further recalls that under the 1997 Additional Agreement the two Parties clearly recognized in writing the existence of a dispute regarding the maritime delimitation, and set the framework for
future negotiations to conclude a delimitation agreement. Romania adds

193. Romania does not consider that State activities in the relevant
area, namely licences for the exploration and exploitation of oil and gas
and ﬁshing practices, constitute relevant circumstances. As a matter of
legal principle, effectivités or “State activities” cannot constitute an element to be taken into account for the purposes of maritime delimitation.
Romania notes that maritime effectivités can only be taken into account
if they “reﬂect a tacit agreement” which might constitute a relevant circumstance for delimitation. In order to come within this “exception” to
the general rule, it notes that only State activities prior to the critical date
may be relevant and that they must be sufﬁcient to prove that “a tacit
agreement or modus vivendi exists”. According to Romania, the effectivités presented by Ukraine do not reveal the existence of a “de facto line”
or of a “pattern of conduct” proving one way or another an agreement
between the Parties, or acquiescence by Romania relating in any way to
maritime delimitation. These activities cannot therefore constitute an element “undermining Romania’s argument regarding the 1949 ProcèsVerbaux”. Romania concludes that it is evident from all the elements regarding the “State activities” in the disputed area that Ukraine has “failed to
demonstrate that these State activities comply, in fact or in law, with the
necessary criteria that might transform them into a relevant circumstance
able to have an impact on [the] delimitation”.

*

192. With regard to the notion of a critical date introduced by Romania, Ukraine states that “even assuming that there was a critical date at
all, and that the critical date would have a role to play in maritime
delimitation, it is the date of Romania’s Application : 16 September
2004”.

191. Ukraine further argues that the exclusive economic zone and continental shelf boundary it claims furthermore corresponds generally to
the limit of the Parties exclusive ﬁshing zones “as respected by both
Romania and Ukraine in their administration of ﬁshing in the north-west
part of the Black Sea”. Ukraine emphasizes that it was Ukraine and not
Romania that has been active in policing that part of the area. Ukraine
contends that Romania has neither demonstrated any interest in patrolling the area nor has it objected to the fact that the Ukrainian coastguard
assumed the sole responsibility of intercepting illegal ﬁshing vessels and,
when possible, escorting them out of Ukraine’s exclusive economic zone
and taking any other appropriate measures.
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“[r]esource-related criteria have been treated more cautiously by the
decisions of international courts and tribunals, which have not generally applied this factor as a relevant circumstance” (Award of
11 April 2006, RIAA, Vol. XXVII, p. 214, para. 241).

198. The Court does not see, in the circumstances of the present case,
any particular role for the State activities invoked above in this maritime
delimitation. As the Arbitral Tribunal in the case between Barbados and
Trinidad and Tobago observed,

197. The Court recalls that it had earlier concluded that there is no
agreement in force between the Parties delimiting the continental shelf
and the exclusive economic zones of the Parties (see paragraph 76 above).
It further notes that Ukraine is not relying on State activities in order
to prove a tacit agreement or modus vivendi between the Parties on the
line which would separate their respective exclusive economic zones and
continental shelves. It rather refers to State activities in order to undermine the line claimed by Romania.

*

196. With regard to ﬁshing activities, Romania contests that the practice of the Parties has any bearing on the maritime delimitation in the
present case since neither Party economically depends on ﬁsheries activities in an area in which pelagic ﬁsh stocks are limited ; the practice
invoked by Ukraine is recent and only covers a small part of the area in
dispute ; and it has always been challenged by Romania and has never
been recognized by third States. With regard to the naval patrols, Romania submits, even if they could be considered a relevant circumstance,
quod non, all the naval incidents reported by Ukraine are subsequent to
the critical date and as such are in any event irrelevant.

195. Romania concludes that Ukraine’s oil concessions practice offers
no support to the latter’s claimed delimitation for the following reasons.
First, the area covered by the Ukrainian concessions “does not even
roughly correspond to its claim in the present proceedings”. Second, two
of the three licences were issued in 2001 and 2003, i.e., after the critical
date of 1997. Moreover, Romania consistently objected to Ukrainian
hydrocarbon activity.

that the Agreement’s provisions regarding the existence of the dispute
were a mere conﬁrmation of a factual situation that had already existed
for a long time. Thus any oil-related practice occurring after the conclusion of the 1997 Additional Agreement is, in its view, irrelevant in the
present proceedings as the dispute had already crystallized by that date.
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“not only does Romania’s line encroach upon the extension or
projection of Ukraine’s south-east-facing coast — the coast just

200. According to Ukraine, Romania’s line results in a two-fold cutoff of Ukraine’s maritime entitlements. First, the maritime entitlements
of Serpents’ Island are dramatically truncated by allocating no continental shelf and no exclusive economic zone to it. Second, Ukraine’s
south-facing mainland coast is deprived of the area to which it is legally
entitled : “[T]he end result is clearly inequitable and represents a fundamental encroachment on continental shelf and exclusive economic areas
that should appertain to Ukraine . . ..” Thus, Ukraine argues that
“Romania’s versions of equidistance produces a marked cut-off effect of
the projection of Ukraine’s coastal front north of the land boundary”.
Moreover Ukraine asserts that

*

199. Romania contends that its proposed maritime boundary does
not cut off the entitlements to the continental shelf and to the exclusive economic zone of either Romania or Ukraine. The area attributed
to each Party does not encroach on the natural prolongation of the
other.
Romania argues that Ukraine’s delimitation line leads to a cut-off of
Romania’s maritime entitlements, in particular in the northern sector of
its coast between the Sulina dyke and the Sacalin Peninsula. Romania
states that the delimitation line advocated by Ukraine would make it
extremely difﬁcult for Romania to gain access to the port of Sulina and
the maritime branch of the Danube, which is an important route for the
transit of merchandise. In short, according to Romania, Ukraine’s
claimed line results in a dramatic curtailment of the maritime areas off
the Romanian coast, “as if the projection of every stretch of Ukraine’s
coast run unobstructed in every direction while there is no opposing or
adjacent Romanian territory”.

9.5. Any Cutting Off Effect

Since the Court does not consider that the above-mentioned State
activities constitute a relevant circumstance in the present case, the issue
of critical date discussed by the Parties does not require a response from
the Court.

With respect to ﬁsheries, the Court adds that no evidence has been submitted to it by Ukraine that any delimitation line other than that claimed
by it would be “likely to entail catastrophic repercussions for the livelihood and economic well-being of the population” (Delimitation of the
Maritime Boundary in the Gulf of Maine Area (Canada/United States of
America), Judgment, I.C.J. Reports 1984, p. 342, para. 237).
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207. Romania maintains that the endpoint of the delimitation line is
situated at co-ordinates 43° 26′ 50″ N and 31° 20′ 10″ E (Point Z). It
asserts that drawing the delimitation line up to Point Z does not affect
any possible entitlements of third countries to maritime areas, as Point Z
is “practically the point equidistant to the Romanian, Ukrainian and
Turkish coasts, and is farther to the Bulgarian coast”.
208. Ukraine argues that no endpoint of the delimitation should be
71

70

205. The Court takes note of the fact that Article 1 of the 2003 State
Border Régime Treaty situates the meeting point of the territorial seas of
the Parties at 45° 05′ 21″ N and 30° 02′ 27″ E. This sufﬁces for the ﬁxing
of the starting-point.
Romania and Ukraine have both indicated, in considerable detail, the
course that their respective delimitation lines would then follow beyond
the point ﬁxed by Article 1 of the 2003 State Border Régime Treaty (see
paragraph 13 above and sketch-map No. 1, p. 69). The Court notes that
the Parties’ positions differ in this regard.
206. The delimitation line decided by the Court, for which neither the
seaward end of the Sulina dyke nor Serpents’ Island is taken as a base
point, begins at Point 1 and follows the 12-nautical-mile arc around Serpents’ Island until it intersects with the line equidistant from Romania’s
and Ukraine’s adjacent coasts, as deﬁned above ; from there, it follows
that line until it becomes affected by base points on the opposite coasts of
Romania and Ukraine. From this turning point the delimitation line runs
along the line equidistant from Romania’s and Ukraine’s opposite coasts
(for the course of the equidistance line see paragraph 154 above).

10. THE LINE

204. The Court conﬁnes itself to two observations. First, the legitimate
security considerations of the Parties may play a role in determining the
ﬁnal delimitation line (see Continental Shelf (Libyan Arab Jamahiriya/
Malta), Judgment, I.C.J. Reports 1985, p. 42, para. 51). Second, in the
present case however, the provisional equidistance line it has drawn substantially differs from the lines drawn either by Romania or Ukraine. The
provisional equidistance line determined by the Court fully respects the
legitimate security interests of either Party. Therefore, there is no need to
adjust the line on the basis of this consideration.

*

to Ukraine, its claim is consistent with this aspect of the conduct of the
Parties, whereas Romania’s claim is not.
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203. Ukraine claims that its line in no way compromises any Romanian security interests because Ukraine’s delimitation line accords to
Romania areas of continental shelf and exclusive economic zone off its
coastline. In this regard Ukraine refers to “the predominant interest
Ukraine has for security and other matters as a function of its geographical position along this part of the Black Sea on three sides of the coast”
and maintains that Ukraine has been the only Party to police the area
and to prevent illegal ﬁshing and other activities in that area. According

*

202. Romania asserts that there is no evidence to suggest that the
delimitation advanced by it would adversely affect Ukraine’s security
interests, including Serpents’ Island, which has a belt of maritime space
of 12 nautical miles.
In Romania’s view, Ukraine’s delimitation line runs unreasonably
close to the Romanian coast and thus encroaches on the security interests
of Romania.

9.6. The Security Considerations of the Parties

201. The Court observes that the delimitation lines proposed by the
Parties, in particular their ﬁrst segments, each signiﬁcantly curtail the
entitlement of the other Party to the continental shelf and the exclusive
economic zone. The Romanian line obstructs the entitlement of Ukraine
generated by its coast adjacent to that of Romania, the entitlement
further strengthened by the northern coast of Ukraine. At the same time,
the Ukrainian line restricts the entitlement of Romania generated by its
coast, in particular its ﬁrst sector between the Sulina dyke and the Sacalin
Peninsula.
By contrast, the provisional equidistance line drawn by the Court
avoids such a drawback as it allows the adjacent coasts of the Parties to
produce their effects, in terms of maritime entitlements, in a reasonable
and mutually balanced way. That being so, the Court sees no reason to
adjust the provisional equidistance line on this ground.

*

Ukraine argues that its line fully respects the principle of nonencroachment. It reﬂects the geographical fact that “Ukraine’s coast
fronting the area to be delimited projects in essentially three directions
while Romania’s coast projects basically in a single direction — southeastwards”.

above the land boundary — it also produces a cut-off effect on
the projection of Ukraine’s south-facing coast lying beyond
Odessa”.

MARITIME DELIMITATION (JUDGMENT)

280

129
130

5 For the description of the entire course of the equidistance line, see paragraph 154
above.
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217. The Court observes that a maritime boundary delimiting the continental shelf and exclusive economic zones is not to be assimilated to a
State boundary separating territories of States. The former deﬁnes the
limits of maritime zones where under international law coastal States
have certain sovereign rights for deﬁned purposes. The latter deﬁnes the
territorial limits of State sovereignty. Consequently, the Court considers
that no confusion as to the nature of the maritime boundary delimiting
the exclusive economic zone and the continental shelf arises and will thus
employ this term.
218. The line of the maritime boundary established by the Court
begins at Point 1, the point of intersection of the outer limit of the territorial sea of Romania with the territorial sea of Ukraine around Serpents’ Island as stipulated in Article 1 of the 2003 State Border Régime
Treaty (see paragraph 28 above). From Point 1 it follows the arc of the
12-nautical-mile territorial sea of Serpents’ Island until the arc intersects
at Point 2, with co-ordinates 45° 03′ 18.5″ N and 30° 09′ 24.6″ E, with a
line equidistant from the adjacent coasts of Romania and Ukraine, plotted by reference to base points located on the landward end of the Sulina
dyke and the south-eastern tip of Tsyganka Island. The maritime boundary from Point 2 continues along the equidistance line 5 in a southeasterly direction until Point 3, with co-ordinates 44° 46′ 38.7″ N and
30° 58′ 37.3″ E (Point A of the provisional equidistance line), where the
equidistance line becomes affected by a base point located on the Sacalin
Peninsula.

12. THE MARITIME BOUNDARY DELIMITING THE CONTINENTAL SHELF
AND EXCLUSIVE ECONOMIC ZONES

216. The Court is not of the view that this suggests that the line as
constructed, and checked carefully for any relevant circumstances that
might have warranted adjustment, requires any alteration.

215. It sufﬁces for this third stage for the Court to note that the ratio
of the respective coastal lengths for Romania and Ukraine, measured as
described above, is approximately 1:2.8 and the ratio of the relevant area
between Romania and Ukraine is approximately 1:2.1.

gulfs or deep inlets have not been included for this purpose. These measurements are necessarily approximate given that the purpose of this ﬁnal
stage is to make sure there is no signiﬁcant disproportionality.
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211. The continental shelf and exclusive economic zone allocations are
not to be assigned in proportion to length of respective coastlines. Rather,
the Court will check, ex post facto, on the equitableness of the delimitation line it has constructed (Delimitation of the maritime boundary
between Guinea and Guinea-Bissau, RIAA, Vol. XIX, pp. 183-184,
paras. 94-95).
212. This checking can only be approximate. Diverse techniques have
in the past been used for assessing coastal lengths, with no clear requirements of international law having been shown as to whether the real
coastline should be followed, or baselines used, or whether or not coasts
relating to internal waters should be excluded.
213. The Court cannot but observe that various tribunals, and the
Court itself, have drawn different conclusions over the years as to what
disparity in coastal lengths would constitute a signiﬁcant disproportionality which suggested the delimitation line was inequitable and still
required adjustment. This remains in each case a matter for the Court’s
appreciation, which it will exercise by reference to the overall geography
of the area.
214. In the present case the Court has measured the coasts according
to their general direction. It has not used baselines suggested by the
Parties for this measurement. Coastlines alongside waters lying behind

“it is disproportion rather than any general principle of proportionality which is the relevant criterion or factor . . . there can never
be a question of completely refashioning nature . . . it is rather a
question of remedying the disproportionality and inequitable effects
produced by particular geographical conﬁgurations or features”
(Anglo-French Continental Shelf Case, RIAA, Vol. XVIII, p. 58,
para. 101).

210. The Court now turns to check that the result thus far arrived at,
so far as the envisaged delimitation line is concerned, does not lead to
any signiﬁcant disproportionality by reference to the respective coastal
lengths and the apportionment of areas that ensue. This Court agrees
with the observation that

11. THE DISPROPORTIONALITY TEST

speciﬁed, so as to avoid any encroachment on possible entitlements of
third States ; the line would therefore end in an arrow. The line advocated
by Ukraine continues from the point identiﬁed by it as Point 3 along the
azimuth 156 until it reaches the point where the interests of third States
potentially come into play.
209. The Court considers that the delimitation line follows the equidistance line in a southerly direction until the point beyond which the
interests of third States may be affected.
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Decides that starting from Point 1, as agreed by the Parties in Article 1
of the 2003 State Border Régime Treaty, the line of the single maritime
boundary delimiting the continental shelf and the exclusive economic
zones of Romania and Ukraine in the Black Sea shall follow the 12nautical-mile arc of the territorial sea of Ukraine around Serpents’ Island
until Point 2 (with co-ordinates 45° 03′ 18.5″ N and 30° 09′ 24.6″ E) where
the arc intersects with the line equidistant from Romania’s and Ukraine’s
adjacent coasts. From Point 2 the boundary line shall follow the equidistance line through Points 3 (with co-ordinates 44° 46′ 38.7″ N and
30° 58′ 37.3″ E) and 4 (with co-ordinates 44° 44′ 13.4″ N and
31° 10′ 27.7″ E) until it reaches Point 5 (with co-ordinates 44° 02′ 53.0″ N
and 31° 24′ 35.0″ E). From Point 5 the maritime boundary line shall continue along the line equidistant from the opposite coasts of Romania and
Ukraine in a southerly direction starting at a geodetic azimuth of
185° 23′ 54.5″ until it reaches the area where the rights of third States may
be affected.

Unanimously,

THE COURT,

219. For these reasons,

13. OPERATIVE CLAUSE

* * *

The geographical co-ordinates for Points 2, 3, 4 and 5 of the single
maritime boundary set out in this paragraph and in the operative clause
(see paragraph 219) are given by reference to WGS 84 datum.

From Point 3 the maritime boundary follows the equidistance line in a
south-easterly direction to Point 4, with co-ordinates 44° 44′ 13.4″ N and
31° 10′ 27.7″ E (Point B of the provisional equidistance line), where the
equidistance line becomes affected by the base point located on Cape
Tarkhankut on Ukraine’s opposite coast and turns south-south-east.
From Point 4 the boundary traces the line equidistant from the opposite
coasts of Romania and Ukraine until Point 5, with co-ordinates
44° 02′ 53.0″ N and 31° 24′ 35.0″ E) (Point C of the provisional equidistance line), which is controlled by base points on the Sacalin Peninsula
on the Romanian coast and Capes Tarkhankut and Khersones on the
Ukrainian coast, from where it continues along the equidistance line in a
southerly direction starting at a geodetic azimuth of 185° 23′ 54.5″ until
the maritime boundary reaches the area where the rights of third States
may be affected (see sketch-maps Nos. 8 and 9, pp. 132-133).
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International Tribunal for the Law of the Sea
Dispute Concerning Delimitation of the
Maritime Boundary Between Bangladesh and
Myanmar, in the Bay of Bengal
(Bangladesh/Myanmar)
-XGJPHQWRI0DUFK
,7/265HSRUWVYRO  paras. 225-297, 316-22
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In the case concerning Maritime Delimitation and Territorial Questions

confirmed its previous two-stage approach to the delimitation (Judgment,

methods employed to that end.

of the relevant circumstances. The Arbitral Tribunal further pointed out that

maintained with respect to the exclusive economic zone as well.

determinations requires that the method used start with a measure of certainty
that equidistance positively ensures, subject to its subsequent correction if
justified” (Decision of 11 April 2006, RIAA, Vol. XXVII, p. 147, at p.214,
para. 242, and at p. 230, para. 306).

process. The varied geographic situations addressed in the early cases

nevertheless confirmed that, even if the pendulum had swung too far away

from the objective precision of equidistance, the use of equidistance alone

compulsory, and no court or tribunal has so held, the need to avoid subjective

increased interest in enhancing the objectivity and predictability of the

Over time, the absence of a settled method of delimitation prompted

positing of a provisional line of equidistance and then examining it in the light

was first articulated with respect to the continental shelf, and was thereafter

228.

of delimitation [...] normally follows a two-step approach”, involving the

may render an equidistance line inequitable in certain situations. This position

“while no method of delimitation can be considered of and by itself

Republic of Trinidad and Tobago, affirmed that “[t]he determination of the line

and that the configuration of the coasts of the parties in relation to each other

The Arbitral Tribunal in the Arbitration between Barbados and the

231.

emphasized in the early cases that no method of delimitation is mandatory,

Beginning with the North Sea Continental Shelf cases, it was

Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), the ICJ

uncertainty in the determination of maritime boundaries and in the choice of

227.

case concerning the Land and Maritime Boundary between Cameroon and

on maritime delimitation which has reduced the elements of subjectivity and

I.C.J. Reports 2002, p. 303, at p. 441, para. 288).

Judgment, I.C.J. Reports 2001, p. 40, at p. 111, para. 230). In 2002, in the

between Qatar and Bahrain, the ICJ adopted the same approach (Merits,

230.

International courts and tribunals have developed a body of case law

226.

specifying the method to be applied.

basis of international law in order to achieve an equitable solution, without

equidistance/relevant circumstances method.

economic zone and the continental shelf respectively must be effected on the

proven to be suitable for use in most of the subsequent judicial and arbitral
delimitations. As developed in those cases, it has come to be known as the

The Tribunal observes that article 74, paragraph 1, and article 83,

I.C.J. Reports 1993, p. 38, at p. 61, para. 51). This general approach has

circumstances' require any adjustment or shifting of that line” (Judgment,

paragraph 1, of the Convention stipulate that the delimitation of the exclusive

225.

***

dividing the delimitation process into two stages, namely “to begin with the

the present case".

median line as a provisional line and then to ask whether 'special

Greenland and Jan Mayen, the ICJ expressly articulated the approach of

that no reason whatsoever justifies recourse to the ‘angle-bisector method’ in

In the case concerning Maritime Delimitation in the Area between

229.

Bangladesh produces an inequitable result and Myanmar “firmly … reiterate[s]

In Myanmar’s view, the angle-bisector method advanced by

subjectivity with the flexibility necessary to accommodate circumstances in a

identify the provisional equidistance line”.

224.

delimitation suitable for general use would need to combine its constraints on

any basis in modern international law of the sea, the first step of which is to
particular case that are relevant to maritime delimitation.

could not ensure an equitable solution in each and every case. A method of

73

aside the usual method of drawing the maritime boundary between States has

72
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Similarly, the Arbitral Tribunal in the case between Guyana and

In the Black Sea case, the ICJ built on the evolution of the

The Tribunal notes that, as an alternative to the equidistance/relevant

Jamahiriya) (Judgment, I.C.J. Reports 1982, p. 18, at p. 94, para. 133 (C) (3)),

Jamahiriya/Malta judgment, namely, Continental Shelf (Tunisia/Libyan Arab

angle-bisector method was applied in cases preceding the Libyan Arab

method, which is in effect an approximation of the equidistance method. The

appropriate, international courts and tribunals have applied the angle-bisector

circumstances method, where recourse to it has not been possible or

234.

State by reference to the delimitation line” (ibid.,at p. 103, para. 122).

coastal lengths and the ratio between the relevant maritime area of each

by reason of any marked disproportion between the ratio of the respective

stage, it verified that the delimitation line did not lead to “an inequitable result

order to achieve an equitable result” (ibid., at pp. 101, para. 120). At the third

calling for the adjustment or shifting of the provisional equidistance line in

116). At the second stage, the ICJ ascertained whether “there are factors

(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 61, at p. 101, para.

this unfeasible in the particular case” (Maritime Delimitation in the Black Sea

equidistance line will be drawn unless there are compelling reasons that make

be delimited. “So far as delimitation between adjacent coasts is concerned, an

geometrically objective and also appropriate for the geography of the area to

it established a provisional equidistance line, using methods that are

description of the three-stage methodology which it applied. At the first stage,

jurisprudence on maritime delimitation. In that case, the ICJ gave a

233.

The case law of the International Court of Justice and arbitral
jurisprudence as well as State practice are at one in holding that
the delimitation process should, in appropriate cases, begin by
positing a provisional equidistance line which may be adjusted in
the light of relevant circumstances in order to achieve an equitable
solution (Arbitration between Guyana and Suriname, Award of
17 September 2007, ILM, Vol. 47 (2008), p. 116, at p. 213,
para. 342).

Suriname noted:

232.

74

The Tribunal observes that the issue of which method should be

When the angle bisector method is applied, the terminus of the land

Bangladesh’s approach of constructing the angle at the terminus of the

The Tribunal notes that jurisprudence has developed in favour of the
equidistance/relevant circumstances method. This is the method adopted by

238.

adequate effect to the southward projection of the coast of Bangladesh.

decided by the Tribunal in paragraph 203. The resultant bisector fails to give

recognized that Myanmar’s relevant coast extends to Cape Negrais, as

respective relevant coasts produces a markedly different bisector once it is

land boundary between the Parties with reference to the ends of their

237.

often produce different angles and bisectors.

respective coasts of the Parties from the terminus of the land boundary will

of the bisector. Different hypotheses as to the general direction of the

the Parties from that terminus determine the angle and therefore the direction

boundary and the generalization of the direction of the respective coasts of

236.

case, can lead to an equitable result.

the prevailing geographic realities and the particular circumstances of each

connection. Therefore the method to be followed should be one that, under

must be the paramount consideration guiding the action of the Tribunal in this

of the circumstances of each case. The goal of achieving an equitable result

followed in drawing the maritime delimitation line should be considered in light

235.

p. 746, para. 287).

Honduras) (Judgment, I.C.J. Reports 2007, p. 659, at p. 741, para. 272 and at

between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.

more recently applied in the case concerning Territorial and Maritime Dispute

February 1985, ILR, Vol. 77, p. 635, at pp. 683-685, paras. 108-111). It was

Maritime Boundary between Guinea and Guinea-Bissau (Decision of 14

I.C.J. Reports 1984, p. 246, at p. 333, para. 213), and Delimitation of the

Delimitation of the Maritime Boundary in the Gulf of Maine Area (Judgment,

75
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The Tribunal will now proceed with the construction of its own

select the base points for the construction of that line.

provisional equidistance line. The first step to be taken in this regard is to

241.

Selection of base points

Establishment of the provisional equidistance line

allocated to each Party.

respective coastal lengths and the ratio of the relevant maritime areas

adjusted, results in any significant disproportion between the ratio of the

final stage in this process the Tribunal will check whether the line, as

it will make an adjustment that produces an equitable result. At the third and

circumstances requiring adjustment of the provisional equidistance line; if so,

process, which consists of determining whether there are any relevant

equidistance line has been drawn, it will proceed to the second stage of the

Parties’ coasts and mathematical calculations. Once the provisional

it will construct a provisional equidistance line, based on the geography of the

Accordingly, the Tribunal will proceed in the following stages: at the first stage

approach, as developed in the most recent case law on the subject.

international courts and tribunals on this matter, will follow the three stage-

present case, the Tribunal, taking into account the jurisprudence of

In applying this method to the drawing of the delimitation line in the

Myanmar points out that base point ȕLVDFFRUGLQJWR%DQJODGHVK

Myanmar identifies three base points on its own coast and describes

Myanmar asserts that any base points on Bangladesh’s mainland coast
EHFDXVHȕLVQHDUHUWRWKHSURYLVLRQDOHTXLGLVWDQFHOLQHWKHRWKHUSRWHQWLDO

and coastal islands could be considered legally appropriate base points, but

246.

ȝ  DW WKH PRXWK RI WKH 1DDI River, the closest point of the
starting-point of the maritime boundary (Point A) located on the
ORZ ZDWHU OLQH RI 0\DQPDU¶V FRDVW EDVH SRLQW ȝ FR-ordinates
20° 41’ 28.2” N, 92° 22’ 47.8” E) […]
ȝ .\DXNSDQGX 6DWRSDURNLD 3RLQWORFDWHGRQWKHODQGZDrd/low
ZDWHUOLQHPRVWVHDZDUGQHDU.\DXNSDQGX9LOODJHEDVHSRLQWȝ
(co-ordinates 20° 33’ 02.5” N, 92° 31’ 17.6” E) […].
ȝ  DW WKH PRXWK RI WKH 0D\ <X 5LYHU FORVH WR 0D\ <X 3RLQW 
EDVHSRLQWȝ FR-ordinates 20° 14’ 31.0” N, 92° 43’ 27.8” E) […].

them as follows:

245.

VKRZWKDWWKHȕDUHDLVTXLWHVWDEOH

the sixteen years from 1973 to 1989”. Myanmar observes that satellite images

Myanmar adds that “it is difficult to detect any change in the ORFDWLRQRIȕLQ

SRLQWȕWKLV\HDUPLJKWEHYHU\GLIIHUHQWIURPLWVORFDWLRQQH[W\HDU’”.

Myanmar notes that Bangladesh “expresses concern that ‘the location of base

located on a coast characterized by a very active morpho-dynamism.

244.

ȕ  WKH FORVHVW SRLQW WR WKH VWDUWLQJ-point of the maritime
boundary (Point A) located on the low water line of Bangladesh’s
FRDVW EDVH SRLQW ȕ FR-ordinates 20°43’28.1”N, 92°19’40.1”E)
[…]; and
ȕ WKHPRUHVWDEOHSRLQWORFDWHGRQ%DQJODGHVKFRDVWQHDUHVWWR
WKHODQGERXQGDU\ZLWK,QGLDEDVHSRLQWȕ FR-ordinates 21° 38’
57.4” N, 89° 14’ 47.6” E).

into the sea”. These two base points are:

circumstances method.

240.

Bangladesh “representing the most advanced part of the land (low water line)

shelf between Bangladesh and Myanmar is the equidistance/relevant

Myanmar identified two relevant base points on the coast of

243.

The Tribunal finds that in the present case the appropriate method to

be applied for delimiting the exclusive economic zone and the continental

239.

base points on the Bangladesh or Myanmar coasts.

construct a provisional equidistance line and therefore saw no need to select

have come before them.

Bangladesh did not identify any base points, because it did not

242.

77

international courts and tribunals in the majority of the delimitation cases that
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According to Myanmar, there is a second example of a set of coastal

Myanmar points out that “[n]either Party used base points on those

Myanmar submits that Myanmar’s May Yu Island and Bangladesh’s

have provided the nearest base points, that is, the relevant base points, for

for measuring the breadth of the territorial sea, and both would otherwise

acknowledges that both features are legitimate sources of normal baselines

St. Martin’s Island “must be eliminated as sources of base points”. Myanmar

250.

the provisional equidistance line.

that “they cannot be used, as a legal matter,” for the purpose of constructing

provisional equidistance line than either base pRLQWȕRU Myanmar states

Myanmar explains that these low-tide elevations are also nearer the

territorial sea equidistance line than the base points on the mainland coasts.

points for measuring the breadth of the territorial sea and are nearer to the

low-tide elevations”, despite the fact that they are legitimate sources of base

249.

Sands, and Sitaparokia Patches, off Myanmar’s coast”.

“the low-tide elevations around the mouth of the Naaf River, the Cypress

nonetheless excluded from the calculation of the equidistance line. These are

features that are potential sources of relevant base points but were

248.

a potential source of relevant base points because of its
relatively seaward location. Yet, as a legal matter, South
Talpatty cannot be a source of base points for two
reasons. First, the sovereignty of this feature is disputed
between Bangladesh and India. Second, […] it is not clear
whether the coastal feature - which may have existed in
1973 - still exists.

According to Bangladesh, Myanmar “takes pains to make it appear as

Myanmar’s proposed equidistance line is also problematic
because it is drawn on the basis of just four coastal base points,
three on Myanmar’s coast and only one – EDVHSRLQWȕ– on the
Bangladesh coast, which Myanmar places very near the land
boundary terminus between Bangladesh and Myanmar in the Naaf
River.

Bangladesh maintains that:

Bangladesh asserts that it would be remarkable to base a delimitation

In the view of Bangladesh, the lack of potential base points on the
Bangladesh coast is a function of the concavity of that coast and that after

255.

ICJ drew a bisector precisely to avoid such a situation”.

Bangladesh concludes by noting that, “in the Nicaragua v. Honduras case, the

delimitation extending so far from the coast was based on just one base point.

and State practice, Bangladesh was unable to find even one example where a

on a single coastal base point and that, after a review of the jurisprudence

254.

into play in Myanmar’s proposed delimitation”.

KDVQRQH´%DQJODGHVKREVHUYHVWKDW³>E@DVHSRLQWȕQHYHUDFWXDOO\FRPHV

HIIHFWRIDOOHJHGEDVHSRLQWȕRQLWVSURSRVHGGHOLPitation line, because it

equidistance line”. Bangladesh contends that Myanmar does not “show the

though it actually uses two Bangladesh base points in the plotting of the

253.

252.

entire course of that line would be determined by these two features alone.

islands were used in the construction of the provisional equidistance line, the

area’”. Myanmar states that Bangladesh is correct in arguing that, if these

could have been:

construction of the provisional equidistance line would create a line that would
be […] ‘wholly inconsistent with the dominant geographic realities in the

Myanmar states that several other base points were eliminated for

legal reasons. With reference to South Talpatty, Myanmar explains that it

247.

In the view of Myanmar, “the use of these anomalous features in the

legal deficiencies”.

potential base points on the coasts were eliminated on the basis of the
251.

concludes that “the technical qualities of these features cannot overcome their

true of base points on the coastal features south of base point μ3. These

objective criterion of distance.

the construction of the provisional equidistance line. Myanmar, however,

79

base points are not relevant. Myanmar notes that on its own side the same is

78
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Bangladesh contends that “[t]here is no legal basis for an a priori

does not use that base point in its construction of the equidistance line.

thus no grounds, other than Myanmar’s self-interest, for excluding it in the

Myanmar responds that five base points were sufficient in the Black

obliged, when called upon to delimit the maritime boundary between the
parties to a dispute, to accept base points indicated by either or both of them.
The Tribunal may establish its own base points, on the basis of the
geographical facts of the case. As the ICJ stated in the Black Sea case:

Continental Shelf between United Kingdom of Great Britain and Northern

Ireland, and the French Republic (Decision of 30 June 1977, RIAA, Vol. XVIII,

p. 3, Annex, Technical Report to the Court, p. 126, at pp. 128-129), and just

two base points were used to construct the provisional equidistance line in the

***

Judgment, I.C.J. Reports 2002, p. 303, at p. 443, para. 292).

Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening) (Merits,

[i]n […] the delimitation of the maritime areas involving two or
more States, the Court should not base itself solely on the choice
of base points made by one of those Parties. The Court must,
when delimiting the continental shelf and the exclusive economic
zones, select base points by reference to the physical geography
of the relevant coasts (Maritime Delimitation in the Black Sea

determine their base points for the purpose of delimitation, the Tribunal is not

for the 170 nm western section of the boundary in the Delimitation of the

case concerning the Land and Maritime Boundary between Cameroon and

264.

The Tribunal observes that, while coastal States are entitled to

by Myanmar.

equidistance line, Bangladesh does not question the five base points selected

base points selected by Myanmar is insufficient for the construction of an

coasts, even fewer base points have been used: three base points were used

finish. It states that in other delimitations, especially those between adjacent

Sea case to delimit a boundary stretching well over 100 nm from start to

258.

coastal features are included”.

The Tribunal notes that, while Bangladesh argues that the number of

the selection of that point; rather, it is a criticism by Bangladesh that Myanmar

continental shelf and EEZ”. Bangladesh therefore concludes that “[t]here are

263.

FRQFHUQLQJ0\DQPDU¶VȕEDVHSRLQWGRHVQRWDPRXQWWRDGLVDJUHHPHQWZLWK

significant coastal feature that indisputably generates entitlement in the

plotting of a provisional equidistance line, where, in the first instance, all

262.

The Tribunal further notes that the observation made by Bangladesh

never actually comes into play in Myanmar’s proposed delimitation.

Myanmar’s equidistance line”. Bangladesh notes that St. Martin’s island “is a

assumption that St. Martin’s Island should be ignored in the drawing of

257.

the southern tip of Mandabaria Island, near the land boundary between

inequitable.

Bangladesh and India, because that point has none, and that base poinWȕ

show the effect on its proposed delimitation line RIEDVHSRLQWȕ, located on

becoming, as a result, increasingly prejudicial to Bangladesh, and increasingly

The Tribunal notes Bangladesh’s contentions that Myanmar does not

261.

Bangladesh points out that the consequence can be seen in the effect

As noted in paragraph 242, Bangladesh did not identify any base

points for the construction of a provisional equidistance line.

260.

of Myanmar’s equidistance line as it moves further and further from shore,

256.

coast results in there being no protuberant coastal base points.

south of the land boundary terminus and that the concavity of Bangladesh’s

the provisional equidistance line.

adds that there is thus nothing to counteract the effect of Myanmar’s coast

81

The Tribunal will first select the base points to be used for constructing

259.

base point ȕWKHFRDVWUHFHGHVLQWRWKHPRXWKRIWKH0HJKQDHVWXDU\,W

80

289

Concerning the question whether St. Martin’s Island could serve as the

The Tribunal is satisfied that the five base points selected by Myanmar

20° 33’ 02.5” N, 92° 31’ 17.6” E;

20° 14’ 31.0” N, 92° 43’ 27.8” E; and

19° 48’ 49.8” N, 93° 01’ 33.6” E.

μ2:

μ3:

ȝ

20° 43’ 28.1” N, 92° 19’ 40.1” E; and

21° 38’ 57.4” N, 89° 14’ 47.6” E.

ȕ1:

ȕ2:

On the coast of Bangladesh:

20° 41’ 28.2” N, 92° 22’ 47.8” E;

μ1:

On the coast of Myanmar:

the following base points:

Tribunal will start the construction of a provisional equidistance line by using

at Boronga Point. Its coordinates are: 19° 48’ 49.8” N, 93° 01’ 33.6” E. The

Chart 817 and is situated on the southern tip of the island of Myay Ngu Kyun,

equidistance line. This base point is identified on the basis of the Admiralty

point ȝ, which is appropriate for the last segment of the provisional

the provisional equidistance line. In addition, the Tribunal selects a new base

are the appropriate base points on the coasts of the Parties for constructing

266.

Tribunal excludes St. Martin’s Island as the source of any base point.

refashioning of geography” (ibid., at p. 110, para. 149). For this reason, the

unwarranted distortion of the delimitation line, and amount to “a judicial

Myanmar’s coast. In the view of the Tribunal, this would result in an

Martin’s Island would result in a line that blocks the seaward projection from

boundary terminus in the Naaf River, the selection of a base point on St.

immediately in front of the mainland on Myanmar’s side of the Parties’ land

source of a base point, the Tribunal is of the view that, because it is located

265.

(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 61, at p.
108, para. 137).

82

In its written pleadings, Myanmar draws the provisional equidistance

Myanmar’s final submissions describe the last segment of its proposed

from Point G, the equidistance line continues in direction of
Point Z, with co-ordinates 18° 31’ 12.5” N, 89° 53’ 44.9” E,
which is controlled by base points μ3, ȕDQG ȕ

-

Bangladesh argues that this suggests that Myanmar’s “proposed

Bangladesh asserts that Myanmar’s proposed Point Z coincides almost
intersects with India’s most recent claim line.

exactly with the location at which Myanmar’s proposed equidistance line

270.

is not an accurate description of the line Myanmar purports to be drawing”.

where the rights of a third State may be determined to come into play, but that

delimitation continues along a 232° line throughout its course, no matter

269.

From Point G, the boundary line continues along the equidistance
line in a south-west direction following a geodetic azimuth of 231°
37’ 50.9” until it reaches the area where the rights of a third State
may be affected.

delimitation as follows:

268.

from Point F the equidistance line continues in a southwesterly direction (geodetic azimuth 223° 28’ 03.5”) to Point G,
with co-ordinates 19° 45’ 36.7” N, 91° 32’ 38.1” E, where the
line becomes affected by the base point μ3;

from Point E (the point at which the equidistance line meets
the 12-[nm] arc from the coastline of St. Martin’s Island) with
co-ordinates 20° 26’ 42.4” N, 92° 09’ 53.6” E, it continues
(following a geodetic azimuth of 214° 08’ 17.5”) until it reaches
Point F with co-ordinates 20° 13’ 06.3” N, 92° 00’ 07.6” E,
where it becomes affected by the base points ȕDQG μ2;

-

-

line as follows:

267.

Construction of the provisional equidistance line

83
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84

The Tribunal will now construct its provisional equidistance line from

The provisional equidistance line starts at a point in the Naaf River

The provisional equidistance line within 200 nm from the baselines

From turning point T3, the course of the provisional equidistance line

has the coordinates 18° 31’ 12.5’’ N, 89° 53’ 44.9’’ E.

point T3 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕȕDQGDQGZKLFK

which has the coordinates 19° 45’ 36.7’’ N, 91° 32’ 38.1’’ E; and

point T2 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕDQGDQG

which has the coordinates 20° 13’ 06.3’’ N, 92° 00’ 07.6’’ E;

point T1 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕDQGDQG

until it reaches the limit of 200 nm.

equidistance line follows a geodetic line starting at an azimuth of 202° 56’ 22”

SRLQWȝDVLGHntified by the Tribunal. From turning point T3, the provisional

seas are measured comes under the influence of the additional new base

within 200 nm from the baselines of the Parties from which their territorial

274.

-

-

-

are connected by geodetic lines:

following turning points at which the direction of the line changes and which

from which the territorial seas of the Parties are measured is defined by the

273.

92° 21’ 14.0” E.

coast. The coordinates of the starting point are 20° 42’ 28.2” N,

namely point ß1 on the Bangladesh coast and point μ1 on the Myanmar

lying midway between the closest base points on the coasts of the Parties,

272.

employ the base points it identified in paragraph 266.

base points situated on the coasts of the Parties. For this purpose, it will

271.

***

85
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86

Having drawn the provisional equidistance line, the Tribunal will now

Bangladesh points out three main geographical and geological features

Bangladesh maintains that “it is not possible to delimit the boundary in

For its part, Myanmar contends that “there does not exist any relevant
line”.

circumstance that may lead to an adjustment of the provisional equidistance

278.

continental shelf as between Bangladesh and Myanmar beyond 200 miles”.

delimitation within 200 miles, and should inform the delimitation of the outer

be taken into account “as a relevant circumstance in fashioning an equitable

three features duly into account”. In Bangladesh’s view, these features should

a manner that achieves an equitable solution without taking each of these

277.

prolongation into and throughout the Bay of Bengal”.

comprises “both the landmass of Bangladesh and its uninterrupted geological

third major distinguishing feature is the Bengal depositional system, which

a significant coastal island lying within 5 nm of the Bangladesh mainland. The

of its coastline”. The second major geographical feature is St. Martin’s Island,

marked by “a second concavity, that is a concavity within the overall concavity

boundary terminus with Myanmar in the east. The Bangladesh coast is further

extending from the land boundary terminus with India in the west to the land

question. The first of these is the “concave shape of Bangladesh’s coastline”,

that characterize the present case and are relevant to the delimitation in

276.

Parties differ on the issue of relevant circumstances.

achieving an equitable solution. The Tribunal notes in this regard that the

relevant circumstances, calling for an adjustment of that line with a view to

consider whether there are factors in the present case that may be considered

275.

Relevant circumstances

87
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Bangladesh argues that “[t]he effect of the double concavity is to push

Bangladesh observes that “Myanmar deploys two, not entirely

With respect to the first argument, Bangladesh points out that it

As to the second argument, Bangladesh observes that the only

Bangladesh submits that the cut-off effect is as prejudicial to it as was

Bangladesh also relies on the award in the case concerning

Delimitation of the maritime boundary between Guinea and Guinea-Bissau,

284.

Germany”.

then that equidistance threatens Bangladesh with a more severe cut-off than

the cut-off effect to Germany in the North Sea cases and that “[t]he reality is

283.

p. 445, para. 297).

Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 303, at

Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:

the coastline may be a circumstance relevant to the delimitation” (Land and

not concave, it also stated that “[t]he Court does not deny that the concavity of

found expressly that the portion of the coast relevant to the delimitation was

in Cameroon v. Nigeria. Bangladesh points out that while, in that case, the ICJ

ostensible jurisprudential basis for this claim of Myanmar is the ICJ’s decision

282.

acknowledged the doubly concave nature of Bangladesh’s coast.

contradicts what Myanmar said in its own Counter-Memorial, which expressly

281.

assertions are incorrect”.

legally irrelevant in any event”. Bangladesh is of the view that “[b]oth

that “there is no appreciable concavity and, second, that the concavity is

consistent, arguments to deny [the] relevance [of the concavity]”, namely, first

280.

dramatically to seaward but it is also stopped short of its 200-[nm] limit”.

and that it “is not only left with a wedge of maritime space that narrows

the two equidistance lines between Bangladesh and its neighbours together”,

279.

Concavity and cut-off effect

88

Bangladesh draws attention to State practice in instances where a

In response to Myanmar’s assertion that, as political compromises,

In relation to Myanmar’s reference to “the practice in the region” – the

do not support Myanmar’s proposition.

within 200 miles are common, Bangladesh maintains that these agreements

and Thailand in the Andaman Sea – as support for the contention that cut-offs

Part of the Strait of Malacca; and the 1993 agreement among Myanmar, India

the 1971 agreement among Indonesia, Malaysia and Thailand in the Northern

1978 agreements among India, Indonesia and Thailand in the Andaman Sea;

287.

trapped in the middle of a concavity”.

Caribbean that the equidistance method does not work in the case of States

broad recognition by States in Africa, in Europe, in the Americas, and in the

conclusion that these agreements, collectively or individually, evidence a

before the Tribunal”, Bangladesh argues that “[i]t is impossible not to draw the

“these agreements have no direct applicability to the questions of law now

286.

Trinidad and Tobago.

Malaysia and Brunei, and the 1990 agreement between Venezuela and

France and Monaco, the 2009 memorandum of understanding between

French islands of Guadeloupe and Martinique, the 1984 agreement between

the 1987 agreed boundaries in the Atlantic Ocean between Dominica and the

delimitation between Senegal and The Gambia on the coast of West Africa,

State access to its 200-[nm] limit”. It refers in this regard to the 1975 agreed

were ultimately agreed discarded equidistance in order to give the middle

had the equidistance method been used, and “[t]he maritime boundaries that

State is “pinched” in the middle of a concavity and would have been cut off,

285.

anything that Bangladesh is seeking in this case”.

relief the tribunal gave Guinea is considerable, certainly far greater than

and its two neighbours did not fully cut Guinea off within 200 miles”, […] “the

noting that, although in that case “[t]he equidistance lines between Guinea

89
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While recognizing that it is a fact that the “coastlines of Bangladesh

that the line if not adjusted would not result in achieving an equitable solution,

for a shift of the equidistance line”.

be delimited, the more unreasonable are the results produced. So great an
exaggeration of the consequences of a natural geographical feature must be

imposed by articles 74 and 83 of the Convention. Therefore, it is not

necessary to modify or adjust it in the two other stages.

extending its maritime territory as far seaward as international law permits”.
(Decision of 14 February 1985, ILR, Vol. 77, p. 635, at p. 682, para. 104)

circumstance. However, when an equidistance line drawn between two States

produces a cut-off effect on the maritime entitlement of one of those States,

coastline, the equidistance method has the other drawback of resulting in the
middle country being enclaved by the other two and thus prevented from

The Tribunal notes that in the delimitation of the exclusive economic

zone and the continental shelf, concavity per se is not necessarily a relevant

292.

Boundary Between Guinea and Guinea-Bissau, the Arbitral Tribunal stated

p. 42).

that “[w]hen in fact […] there are three adjacent States along a concave

296.

the equidistance line (I.C.J. Pleadings, North Sea Continental Shelf, Vol. I,

Likewise, in the case concerning the Delimitation of the Maritime

continental shelf outside of and beyond this triangle” (ibid., at p. 17, para. 8).

Republic of Germany specifically invoked the geographical situation of

Bangladesh (then East Pakistan) to illustrate the effect of a concave coast on

Republic, ‘cutting off’ the coastal State from the further areas of the

classic example of a concave coast. In the North Sea cases, the Federal

area enclosed by the equidistance lines “to take the form approximately of a
triangle with its apex to seaward and, as it was put on behalf of the Federal

The Tribunal observes that the coast of Bangladesh, seen as a whole,

is manifestly concave. In fact, Bangladesh’s coast has been portrayed as a

291.

the line of the boundary inwards, in the direction of the concavity”, causing the

recessing coast […], the effect of the use of the equidistance method is to pull

the provisional equidistance line.

In this regard, the ICJ observed that “in the case of a concave or

295.

The Tribunal will now consider whether the concavity of the coast of

p. 49, para. 89).

inequity” (North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, at

Bangladesh constitutes a relevant circumstance warranting an adjustment of

290.

then the greater the irregularity and the further from the coastline the area to

circumstances method meets the requirement of an equitable solution

***

concave or convex coastlines that if the equidistance method is employed,

argues that this line drawn in the first stage of the equidistance/relevant

remedied or compensated for as far as possible, being of itself creative of

cases, in which the ICJ explained that “it has been seen in the case of

of the solution resulting from the provisional equidistance line. It further

This problem has been recognized since the decision in the North Sea

294.

the absence of excessive disproportionality – confirms the equitable character

Myanmar submits that the test of proportionality – or, more precisely,

does produce a cut-off effect on the maritime projection of Bangladesh and

refashion nature […] this concavity cannot be seen as a circumstance calling

289.

in question, the provisional equidistance line it constructed in the present case

equidistance line”. It observes in this regard that “[u]nless we completely

as required by articles 74 and 83 of the Convention.

293.

The Tribunal further notes that, on account of the concavity of the coast

be necessary in order to reach an equitable result.

as a result of the concavity of the coast, then an adjustment of that line may

91

any relevant circumstance that may lead to an adjustment of the provisional

effect is not as dramatic as Bangladesh claims” and that “there does not exist

taken as a whole are concave”, Myanmar states that “the resulting enclaving

288.

90

294

The Tribunal finds that the concavity of the coast of Bangladesh is a

Bangladesh maintains that “if, contrary to [its] view, equidistance is not

of the specific case. There is no general rule in this respect. Each case is
unique and requires specific treatment, the ultimate goal being to reach a
solution that is equitable.
318.

equidistance line producing disproportionate effects on the areas of shelf

accruing to the two States” (Decision of 30 June 1977, RIAA, Vol. XVIII, p. 3,

at p. 113, para. 243).

301.

giving effect to St. Martin’s Island in the delimitation of the exclusive economic
zone and the continental shelf would result in a line blocking the seaward
projection from Myanmar’s coast in a manner that would cause an

law supports this view. In this regard Bangladesh notes that Myanmar

describes the French island of Ushant as being located in front of the French

coast, when in fact Ushant lies 10 miles off France’s Brittany coast, further

unwarranted distortion of the delimitation line. The distorting effect of an island

relevant circumstance in the present case. However, because of its location,

Bangladesh coast as it is in front of Myanmar’s coast” and states that the case

St. Martin’s Island is an important feature which could be considered a

continental shelf depends on the geographic realities and the circumstances

question is whether an island would produce “an inequitable distortion of the

Bangladesh submits that “St. Martin’s Island is as much in front of the

delimitation of the maritime boundary in the exclusive economic zone and the

French Republic, in which the Court of Arbitration observed that the pertinent

The Tribunal observes that the effect to be given to an island in the

317.

between United Kingdom of Great Britain and Northern Ireland, and the

regard to the Case concerning the Delimitation of the Continental Shelf

warranting an adjustment of the provisional equidistance line.

The Tribunal will now consider whether St. Martin’s Island, in the

determine whether it is a special or a relevant circumstance”. It refers in this

316.

circumstances of this case, should be considered a relevant circumstance

Bangladesh submits that, “whether or not an island can be

***

I.C.J. Reports 2009, p. 61, at p. 122-128, para. 185).

(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,

characterized as being ‘in front of’ one coast or another does not in itself

300.

equitable solution that is required by the 1982 Convention”.

based on an equidistance line and “that even this is not enough to achieve the

rejected,” then St Martin’s Island must be given full weight in any solution

299.

Reports 2001, p. 40, at pp. 104-109, para. 219) and the Black Sea case

Territorial Questions between Qatar and Bahrain (Merits, Judgment, I.C.J.

that would ignore [this island] is inherently and necessarily inequitable”.

Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment, I.C.J. Reports
1985, p. 13, at p. 48, para. 64), the case concerning Maritime Delimitation and

Bangladesh argues that St. Martin’s Island is one of the important

19 October 1981, ILR, Vol. 91, p. 543, at p. 677), the case concerning the

disproportionate result”, citing the Dubai/Sharjah Border Arbitration (Award of

geographical features in the present case and that “[a]ny line of delimitation

298.

St. Martin’s Island

Island” in the delimitation of the exclusive economic zone and the continental

adjustment of that line.

shelf between Myanmar and Bangladesh, “this would produce a

315.

Myanmar argues that “if […] effect were to be given to St. Martin’s

a result which, according to Myanmar, is manifestly disproportionate.

Bangladesh in the framework of the delimitation between continental masses,

96

equidistance line as drawn produces a cut-off effect on that coast requiring an

relevant circumstance in the present case, because the provisional

297.

92

295

For the foregoing reasons, the Tribunal concludes that St. Martin’s

As regards the Bengal depositional system, Bangladesh states that the

Myanmar rejects Bangladesh’s contention that the Bengal depositional

The Tribunal does not consider that the Bengal depositional system is

geomorphology of the seabed of the delimitation area.

of the coasts of the Parties in relation to each other and not on the geology or

waters within the 200 nm limit are to be determined on the basis of geography

boundary applicable both to the seabed and subsoil and to the superjacent

shelf within 200 nm. The location and direction of the single maritime

relevant to the delimitation of the exclusive economic zone and the continental

322.

***

determined purely by reference to distance from the coast.

entitlement is, by operation of article 76, paragraph 1, of the Convention,

circumstance. It points out that Bangladesh itself admits that within 200 nm

system is a relevant circumstance, stating that this is a “very curious” special

321.

constitute a grievous inequity.

off Bangladesh, and deny it access to, and rights in the area beyond, would

pertinent, that adopting a boundary in the area within 200 nm that would cut

land mass and the Bay of Bengal sea floor is so clear, so direct and so

physical, geological and geomorphological connection between Bangladesh’s

320.

Bengal depositional system

the continental shelf.

effect to it in drawing the delimitation line of the exclusive economic zone and

Island is not a relevant circumstance and, accordingly, decides not to give any

319.

12 nm from the coast.

on an equidistance line may increase substantially as the line moves beyond
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equidistance line so as to ensure an equitable solution. Among the relevant
circumstances considered by the case law is the concavity of the coastline
with its eventual cut-off effect, of particular importance in the present case.

and tribunals have progressively reduced the elements of subjectivity in the

process of delimitation in order to further the reliability and predictability of

decisions in this matter.

The choice of a method of delimitation in a particular case must be

there are compelling reasons that make this unfeasible on objective

Delimitation in the Black Sea (Romania v. Ukraine) Judgment, it is only if

the International Court of Justice stated authoritatively in the Maritime

adequate base points chosen along the continental coasts of both parties. As

provisional equidistance line is to be drawn, calculated by reference to

Jean-Pierre Cot

(signed)

P. Chandrasekhara Rao

(signed)

L. Dolliver M. Nelson

always one and only one equidistance line, whose construction results from

geometry and can be produced through graphic and analytical methods. A

(signed)

the law of maritime delimitation in the years to come.

hopefully bring a significant and positive contribution to the development of

By reaffirming and respecting these basic principles, the Tribunal will

very elements of subjectivity progressively reduced over the years.

equidistance/relevant circumstances rule. It would amount to reintroducing the

to reintroduce other methods of delimitation when implementing the

Application of these principles calls for consistency. One should not try

equitable solution is the result of the delimitation process.

The test of disproportionality in the third phase ensures that an

security concerns and navigation.

presence of islands, considerations relating to economic resources, fisheries,

simple and precise. However complicated the coastline involved is, there is

method. Resort to equidistance as a first step leads to a delimitation that is

Priority is given today to the equidistance/relevant circumstances

considerations, in particular the general configuration of the coastline.

considered in a strictly objective perspective and based on geographical

years.

must firmly uphold the three step approach as it has been formulated over the

It is not enough to pay lip service to these developments. The Tribunal

consolidation of the case law in this field.

of maritime delimitation as it stands today, thus adding its contribution to the

should welcome these developments and squarely embrace the methodology

We consider that the International Tribunal for the Law of the Sea

Relevant circumstances may call for an adjustment of the provisional

of the Convention, articles 74 and 83, are imprecise to say the least. Courts

Other relevant circumstances include the relative length of coasts, the

delimitation, as they necessarily carry an important element of subjectivity.

Considerations of equity come into play only in the second phase of the

international courts and tribunals through their jurisprudence. The provisions

considerably developed over the past 25 years, thanks to the contribution of

The law of maritime delimitation of the EEZ and continental shelf has

that one should contemplate another method of delimitation, for instance the

OF JUDGES NELSON, CHANDRASEKHARA RAO AND COT
angle bisector method.

geographical or geophysical grounds, such as the instability of the coastline,
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We support the Judgment of the Tribunal. We wish to add some brief

tribunals, entails neither an unyielding insistence on mathematical certainty
nor an unbounded quest for an equitable solution. The equidistance/relevant
circumstances method of delimitation seeks to balance the need for objectivity
and predictability with the need for sufficient flexibility to respond to
circumstances relevant to a particular delimitation. Maintaining that balance
requires that equidistance be qualified by relevant circumstances and that the
scope of relevant circumstances be circumscribed.

Bangladesh in response to the Tribunal’s question is very helpful in this

regard, and we support the decision of the Tribunal to take note of the

commitment by Bangladesh. With regard to the references to the agreement

reached in 1974 in the statements set forth in paragraphs 173 and 174 of the

Judgment, we observe that although the Tribunal’s delimitation of the

territorial sea is not founded on the existence of an agreement between the

Parties as argued by Bangladesh, the maritime boundary established by the

marked concavity of its coast, the equidistance line advocated by Myanmar,
and even an equidistance line measured from St. Martin’s Island, would have
the unwarranted effect of cutting off the seaward projection of the south-facing
coast of Bangladesh.

Shelf has made its recommendations and each Party has had the opportunity

to consider its reaction. In this connection, we note that the Tribunal’s

determination that each Party is entitled to a continental shelf beyond

200 miles, and that their entitlements overlap, does not entail an interpretation

submission that either Party has made to the Commission regarding the outer

or application of article 76 of the Convention that is incompatible with the

Myanmar’s coast. Bangladesh, in turn, demonstrated that, because of the

200 miles until such time as the Commission on the Limits of the Continental

land frontier, measuring an equidistance line from base points on that island
would have a distorting effect that would block the seaward projection of

We agree with the Tribunal’s conclusion that there is no need in this

St. Martin’s Island directly in front of Myanmar’s coast near the terminus of the

the basis of equidistance, it demonstrated that, given the size and position of

case for the Tribunal to decline to delimit the continental shelf beyond

3.

Entitlement to a continental shelf beyond 200 nautical miles

points on their respective coasts would not be appropriate in the geographic

contemplated by the Agreed Minutes of 23 November 1974.

circumstances of this case. While Myanmar drew its proposed boundary on

5.

Bangladesh in these proceedings, and is essentially the same as that

Both Parties argued that a line that is equidistant from the nearest

the continental shelf, as articulated and applied by international courts and

regarding navigation and access rights. We consider that the statement of

Tribunal in the territorial sea is based on the equidistance line proposed by

4.

This objective is also furthered by accommodating specific concerns

the relations between neighbouring States regarding activities in their waters.
The law applicable to delimitation of the exclusive economic zone and

Delimitation of the Exclusive Economic Zone and the Continental Shelf

2.

An important objective of maritime delimitation is to promote stability in

is neither adjudicative nor adversarial.

Commission through the process prescribed by the Convention. This process

of its continental shelf on the basis of the recommendations of the

Party under paragraph 8 of article 76 to establish final and binding outer limits

summaries. Accordingly, the Judgment does not prejudice the right of each

limits of its continental shelf, as described in the respective executive

Navigation and right of access

observations on a number of issues addressed therein.

1.
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undoubtedly facilitated evaluation of its suitability for that purpose.

the Judgment, the angle can change significantly depending on how it is

types of circumstances have either been rejected or treated with great

Negrais, which would produce a significantly different bisector.

in this case. We are concerned that it could have an unsettling effect on the
efforts of States to agree on delimitation of the continental shelf beyond
200 miles. Further we think that such an exercise conflates the determination

problem posed by the provisional equidistance line, and on the relationship of

any adjustment to the relevant coasts of both Parties as they are, helps to

discipline the process and to direct attention to the right questions.

12.

without reference to base points on St. Martin’s Island, and to use the
215° azimuth to adjust that line in the area south of the northern coast of
Bangladesh, allows the coasts of both Parties to produce their effects in a

Bangladesh also adverted to the 215° azimuth to illustrate inequities in

various hypothetical lines. The Parties had the opportunity, albeit in a different

context, to comment on the advantages and disadvantages of using that

The decision of the Tribunal to draw the provisional equidistance line

declined to do so.

delimitation of overlapping entitlements under article 83. The Tribunal rightly

independently of its boundary proposal of a transposed angle bisector,

seaward projection of the south-facing coast of Bangladesh. However,

the equidistance line should be made that would give appropriate effect to the

Neither Party expressly addressed the issue of how an adjustment to

element of difficulty and uncertainty into the process of maritime delimitation

is immune to the risks of subjectivity, the focus on addressing the precise

9.

related factors. Acceptance of this idea would, in our view, introduce a new

provisional equidistance line. While no adjustment for relevant circumstances

of the extent of entitlement under article 76 of the Convention with the

strengths of the natural prolongations of the Parties, based on geological and

way, that dictate both the location and the direction of an adjustment to the

respect to the continental shelf beyond 200 miles. With regard to that area,
Bangladesh invited the Tribunal to undertake an evaluation of the relative

It is the relevant circumstance, namely the cut-off effect, and the need

to give the coasts of both Parties their effects in a reasonable and balanced

8.

No question of delimitation of the superjacent waters arises with

and the superjacent waters of the exclusive economic zone.

Bangladesh to generate the azimuth, but rather in its effect as an adjustment

11.

relevant to a single maritime boundary that delimits both the continental shelf

equidistance line. But the reason lies not in the methodology used by

to the provisional equidistance line.

relating only to the seabed and subsoil might rarely if ever be regarded as

the Tribunal’s decision in this case, even if otherwise relevant, circumstances

an equitable solution to the problem of the cut-off effect produced by an

In this case, the 215° azimuth, properly employed, can indeed provide

coasts of the Parties in relation to each other. With rare exceptions, other

contention, and determined that Myanmar’s relevant coast extends to Cape

7.

provisional equidistance line are those that arise from the configuration of the

was the limit of Myanmar’s relevant coast. The Tribunal did not accept this

circumspection by international courts and tribunals. Thus, as evidenced by

10.

its 215° bisector with reference to Bhiff Cape, which Bangladesh contended

In this case the circumstances deemed relevant to adjustment of the

provisional equidistance line, the Parties’ discussion of the azimuth

as a variant of equidistance, it lacks the precision of equidistance. As noted in

constructed. In this regard the Tribunal observed that Bangladesh constructed

obliges the Tribunal to consider or use this azimuth in its adjustment of the

equidistance line in this case. While the angle-bisector method can be viewed

azimuth, and each of them availed itself of that opportunity at length in its
written and oral pleadings. While we do not think that this fact in and of itself

This does not mean that resort to the angle-bisector method of

delimitation is necessary. There is no difficulty in drawing a provisional

6.
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(signed)

Bernard H. Oxman

(signed)

Thomas A. Mensah

achieves a solution that is equitable in the circumstances of this case.

exclusive economic zone and to the continental shelf. The Tribunal thus

reasonable and mutually balanced way in terms of entitlements to the

International Court of Justice
Territorial and Maritime Dispute
(Nicaragua v. Colombia)
Judgment
I.C.J. Reports 2012, paras. 132-138,
145-166, 176-180, 197-202, 239-247
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134. In its Reply, however, Nicaragua amended its submissions. In its
ﬁnal submissions, as has been seen, it sought not a single maritime bound-

This request was clearly broad enough to encompass the determination of
a boundary between the continental shelf and exclusive economic zone
generated by the Nicaraguan mainland and adjacent islands and the various maritime entitlements appertaining to the Colombian islands.

“to determine the course of the single maritime boundary between the
areas of continental shelf and exclusive economic zone appertaining
respectively to Nicaragua and Colombia, in accordance with equitable principles and relevant circumstances recognized by general international law as applicable to such a delimitation of a single maritime
boundary”.

133. The present case was brought before the Court by the Application
of Nicaragua, not by special agreement between the Parties, and there has
been no counter-claim by Colombia. It is, therefore, to the Nicaraguan
Application and Nicaragua’s submissions that it is necessary to turn in
order to determine what the Court is called upon to decide. In its Application, Nicaragua asked the Court

132. In light of the decision it has taken regarding Nicaragua’s ﬁnal
submission I (3) (see paragraph 131 above), the Court must consider what
maritime delimitation it is to eﬀect. Leaving out of account any Nicaraguan claims to a continental shelf beyond 200 nautical miles means that
there can be no question of determining a maritime boundary between
the mainland coasts of the Parties, as these are signiﬁcantly more than
400 nautical miles apart. There is, however, an overlap between Nicaragua’s entitlement to a continental shelf and exclusive economic zone
extending to 200 nautical miles from its mainland coast and adjacent
islands and Colombia’s entitlement to a continental shelf and exclusive
economic zone derived from the islands over which the Court has held
that Colombia has sovereignty (see paragraph 103 above).

1. The Task Now before the Court

V. Maritime Boundary

131. The Court concludes that Nicaragua’s claim contained in its ﬁnal
submission I (3) cannot be upheld.

ments developed by the Parties, including the argument as to whether a
delimitation of overlapping entitlements which involves an extended continental shelf of one party can aﬀect a 200-nautical-mile entitlement to the
continental shelf of another party.
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135. Colombia, for its part, has requested that the delimitation of the
exclusive economic zone and the continental shelf between Nicaragua and
Colombia be eﬀected by a single maritime boundary, constructed as a median
line between Nicaraguan fringing islands and the islands of the San Andrés
Archipelago (see sketch-map No. 3 : Delimitation claimed by Colombia,
p. 672).
136. As the Court held in the Continental Shelf (Libyan Arab Jamahiriya/Malta) case, “[t]he Court must not exceed the jurisdiction conferred upon it by the Parties, but it must also exercise that jurisdiction to
its full extent” (Judgment, I.C.J. Reports 1985, p. 23, para. 19). Notwithstanding its decision regarding Nicaragua’s ﬁnal submission I (3) (paragraph 131 above), it is still called upon to eﬀect a delimitation between
the maritime entitlements of Colombia and the continental shelf and
exclusive economic zone of Nicaragua within 200 nautical miles of the
Nicaraguan coast.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
But whatever method or procedure is adopted by the Court to eﬀect
the delimitation, the aim of Nicaragua is that the decision leaves no
more maritime areas pending delimitation between Nicaragua and
Colombia. This was and is the main objective of Nicaragua since it
ﬁled its Application in this case.” (See sketch-map No. 2, p. 663.)

“On a substantive level, Nicaragua originally requested of the
Court, and continues to so request, that all maritime areas of Nicaragua and Colombia be delimited on the basis of international law ;
that is, in a way that guarantees to the Parties an equitable result.

These submissions call upon the Court to eﬀect a delimitation between
the maritime entitlements of the Colombian islands and the continental
shelf and exclusive economic zone of Nicaragua. That this is what the
Court is asked to do is conﬁrmed by the statement made by the Agent of
Nicaragua in opening the oral proceedings :

(5) The equitable solution for any cay, that might be found to be
Colombian, is to delimit a maritime boundary by drawing a
3-nautical-mile enclave around them.”

“(4) The islands of San Andrés and Providencia and Santa Catalina
be enclaved and accorded a maritime entitlement of 12 nautical
miles, this being the appropriate equitable solution justiﬁed by the
geographical and legal framework.

ary but the delimitation of a continental shelf boundary between the two
mainland coasts. Nevertheless, Nicaragua’s ﬁnal submissions at the end
of the oral phase also asked the Court to adjudge and declare that
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“1. An island is a naturally formed area of land, surrounded by water,
which is above water at high tide.
2. Except as provided for in paragraph 3, the territorial sea, the
contiguous zone, the exclusive economic zone and the continental
shelf of an island are determined in accordance with the provisions of this Convention applicable to other land territory.

Article 83, entitled “Delimitation of the continental shelf between
States with opposite or adjacent coasts”, is in the same terms as Article 74, save that where Article 74, paragraphs (1) and (4), refer to the
exclusive economic zone, the corresponding paragraphs in Article 83 refer
to the continental shelf.
Article 121, entitled “Regime of islands”, provides that :

4. Where there is an agreement in force between the States concerned, questions relating to the delimitation of the exclusive economic zone shall be determined in accordance with the provisions
of that agreement.”

“1. The delimitation of the exclusive economic zone between States
with opposite or adjacent coasts shall be eﬀected by agreement
on the basis of international law, as referred to in Article 38 of
the Statute of the International Court of Justice, in order to
achieve an equitable solution.
2. If no agreement can be reached within a reasonable period of
time, the States concerned shall resort to the procedures provided
for in Part XV.
3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and co-operation, shall
make every eﬀort to enter into provisional arrangements of a
practical nature and, during this transitional period, not to jeopardize or hamper the reaching of the ﬁnal agreement. Such
arrangements shall be without prejudice to the ﬁnal delimitation.

Article 74, entitled “Delimitation of the exclusive economic zone
between States with opposite or adjacent coasts”, provides that :

137. The Court must, therefore, determine the law applicable to this
delimitation. The Court has already noted (paragraph 114 above) that,
since Colombia is not party to UNCLOS, the Parties agree that the applicable law is customary international law.
138. The Parties are also agreed that several of the most important
provisions of UNCLOS reﬂect customary international law. In particular, they agree that the provisions of Articles 74 and 83, on the delimitation of the exclusive economic zone and the continental shelf, and
Article 121, on the legal régime of islands, are to be considered declaratory of customary international law.
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140. It is well established that “[t]he title of a State to the continental
shelf and to the exclusive economic zone is based on the principle that the
land dominates the sea through the projection of the coasts or the coastal
fronts” (Maritime Delimitation in the Black Sea (Romania v. Ukraine),
Judgment, I.C.J. Reports 2009, p. 89, para. 77). As the Court stated in the
North Sea Continental Shelf (Federal Republic of Germany/Denmark ;
Federal Republic of Germany/Netherlands) cases, “the land is the legal
source of the power which a State may exercise over territorial extensions
to seaward” (Judgment, I.C.J. Reports 1969, p. 51, para. 96). Similarly, in
the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) case, the Court
observed that “the coast of the territory of the State is the decisive factor
for title to submarine areas adjacent to it” (Application for Permission to
Intervene, Judgment, I.C.J. Reports 1982, p. 61, para. 73).
141. The Court will, therefore, begin by determining what are the relevant coasts of the Parties, namely, those coasts the projections of which
overlap, because the task of delimitation consists in resolving the overlapping claims by drawing a line of separation between the maritime areas

3. Relevant Coasts

3. Rocks which cannot sustain human habitation or economic life
of their own shall have no exclusive economic zone or continental
shelf.”
139. The Court has recognized that the principles of maritime delimitation enshrined in Articles 74 and 83 reﬂect customary international law
(Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment, I.C.J. Reports 2001, p. 91,
paras. 167 et seq.). In the same case it treated the legal deﬁnition of an
island embodied in Article 121, paragraph 1, as part of customary international law (ibid., p. 91, para. 167 and p. 99, para. 195). It reached the
same conclusion as regards Article 121, paragraph 2 (ibid., p. 97,
para. 185). The Judgment in the Qatar v. Bahrain case did not speciﬁcally
address paragraph 3 of Article 121. The Court observes, however, that
the entitlement to maritime rights accorded to an island by the provisions
of paragraph 2 is expressly limited by reference to the provisions of paragraph 3. By denying an exclusive economic zone and a continental shelf
to rocks which cannot sustain human habitation or economic life of their
own, paragraph 3 provides an essential link between the long-established
principle that “islands, regardless of their size,... enjoy the same status,
and therefore generate the same maritime rights, as other land territory”
(ibid.) and the more extensive maritime entitlements recognized in
UNCLOS and which the Court has found to have become part of customary international law. The Court therefore considers that the legal
régime of islands set out in UNCLOS Article 121 forms an indivisible
régime, all of which (as Colombia and Nicaragua recognize) has the status of customary international law.
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146. There is a more marked diﬀerence between the Parties regarding
what constitutes the relevant Colombian coast. Nicaragua’s position is
that it is the part of the mainland coast of Colombia which faces west and
north-west. Nicaragua advanced that position in connection with its initial claim for a single maritime boundary following the median line
between the two mainland coasts. It maintains this position in connection
with its current claim for a continental shelf boundary between the outer
limit of the extended continental shelf which it claims and the continental
shelf entitlement generated by the Colombian mainland. Nicaragua
argues, in the alternative, that, if the Court were to hold that it was not
possible to address the delimitation of the continental shelf beyond
200 nautical miles, then the relevant Colombian coast would be that of
the islands of San Andrés, Providencia and Santa Catalina. It maintains,
however, that only the west-facing coasts of those islands should be considered as the relevant coast, since only they project towards Nicaragua,
and to treat the other coasts of the islands as part of the relevant coast
would constitute a form of double counting. Nevertheless, Nicaragua
contends that the area of overlapping entitlements extends all the way
from the Nicaraguan coast to a line 200 nautical miles from the baselines
of that coast.
147. Nicaragua estimates the total length of the west-facing coasts of
the islands of San Andrés, Providencia and Santa Catalina as 21 km. So
far as the other maritime features are concerned, Nicaragua maintains
that they should not be counted as part of the relevant coast and that, in
any event, they are so small that the combined length of their west-facing
coasts would be no more than 1 km.

B. The Colombian relevant coast

145. The Court considers that the relevant Nicaraguan coast is the
whole coast which projects into the area of overlapping potential entitlements and not simply those parts of the coast from which the 200-nautical-mile entitlement will be measured. With the exception of the short
stretch of coast near Punta de Perlas, which faces due south and thus
does not project into the area of overlapping potential entitlements, the
relevant coast is, therefore, the entire mainland coast of Nicaragua (see
sketch-map No. 6, p. 681). Taking the general direction of this coast, its
length is approximately 531 km. The Court also considers that Nicaragua’s entitlement to a 200-nautical-mile continental shelf and exclusive
economic zone has to be measured from the islands fringing the Nicaraguan coast. The east-facing coasts of the Nicaraguan islands are parallel
to the mainland and do not, therefore, add to the length of the relevant
coast, although they contribute to the baselines from which Nicaragua’s
entitlement is measured (see below, paragraph 201).
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153. The lengths of the relevant coasts are therefore 531 km (Nicaragua) and 65 km (Colombia), a ratio of approximately 1:8.2 in favour of
Nicaragua. The relevant coasts as determined by the Court are depicted
on sketch-map No. 6 (p. 681).

152. The Court also considers that the coasts of Alburquerque Cays,
East-Southeast Cays, Roncador and Serrana must be considered part of
the relevant coast. Taken together, these add a further 7 km to the relevant Colombian coast, giving a total length of approximately 65 km. The
Court has not, however, taken account of Serranilla and Bajo Nuevo for
these purposes. These two features lie within an area that Colombia and
Jamaica left undelimited in their 1993 Maritime Delimitation Treaty
(United Nations, Treaty Series (UNTS), Vol. 1776, p. 27) in which there
are potential third State entitlements. The Court has also disregarded, for
these purposes, Quitasueño, whose features, as explained below (see paragraphs 181-183) are so small that they cannot make any diﬀerence to the
length of Colombia’s coast.

154. The second aspect mentioned by the Court in terms of the role of
relevant coasts in the context of the third stage of the delimitation process
(see paragraph 141 above and paragraphs 190 et seq. below) will be dealt
with below in paragraphs 239 to 247 in the section dealing with the disproportionality test.

*

territorial and maritime dispute (judgment)

above), the Court is concerned in the present proceedings only with those
Colombian entitlements which overlap with the continental shelf and
exclusive economic zone entitlements within 200 nautical miles of the
Nicaraguan coast. Since the mainland coast of Colombia does not generate any entitlement in that area, it follows that it cannot be regarded as
part of the relevant coast for present purposes. The relevant Colombian
coast is thus conﬁned to the coasts of the islands under Colombian sovereignty. Since the area of overlapping potential entitlements extends well
to the east of the Colombian islands, the Court considers that it is the
entire coastline of these islands, not merely the west-facing coasts, which
has to be taken into account. The most important islands are obviously
San Andrés, Providencia and Santa Catalina. For the purposes of calculating the relevant coasts of Providencia and Santa Catalina, those two
features were joined with two short straight lines, so that the parts of the
coast of each island (in the north-west of Providencia, in the area of San
Juan Point, and in the south-east of Santa Catalina) which are immediately facing one another are not included in the relevant coast. The Court
does not consider that the smaller cays (listed in paragraph 149 above),
which are immediately adjacent to those islands, add to the length of the
relevant coast. Following, as with the Nicaraguan coastline, the general
direction of the coast, the Court therefore estimates the total length of the
relevant coast of the three islands as 58 km.
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150. The Court recalls that, in order for a coast to be regarded as relevant
for the purpose of a delimitation, it “must generate projections which overlap with projections from the coast of the other Party” (Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports 2009,
p. 97, para. 99) and that, in consequence, “the submarine extension of any
part of the coast of one Party which, because of its geographic situation,
cannot overlap with the extension of the coast of the other, is to be excluded
from further consideration” (Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1982, p. 61, para. 75).
151. In view of the Court’s decision regarding Nicaragua’s claim to a
continental shelf on the basis of natural prolongation (see paragraph 131

*

149. Colombia estimates the overall coastline of San Andrés, Providencia and Santa Catalina at 61.2 km. It also maintains that the coasts of
the cays immediately adjacent to those three islands (Hayne’s Cay, Rock
Cay and Johnny Cay, adjacent to San Andrés, and Basalt Cay, Palma
Cay, Cangrejo Cay and Low Cay, adjacent to Providencia and Santa
Catalina) are also relevant, thus adding a further 2.9 km. In addition,
Colombia contends that the coastlines of Alburquerque (1.35 km),
East-Southeast Cays (1.89 km), Roncador (1.35 km), Serrana (2.4 km),
Serranilla (2.9 km) and Bajo Nuevo (0.4 km) are relevant, giving a total
of 74.39 km. At certain stages during the hearings, Colombia also suggested that the coast of Quitasueño, calculated by a series of straight lines
joining the features that Colombia claims are above water at high tide,
constitutes part of Colombia’s relevant coast.

148. Colombia’s position is that its mainland coast is irrelevant because
it is more than 400 nautical miles from Nicaragua’s coast and thus cannot
generate maritime entitlements which overlap with those of Nicaragua.
Colombia maintains that the relevant Colombian coast is that of the
Colombian islands. Its position about what part of those coasts is to be
taken into account, however, is closely bound up with its view of what
constitutes the relevant area (a subject which the Court considers below
in paragraphs 155-166). Colombia’s initial position is that the relevant
area in which the Court is called upon to eﬀect a delimitation between
overlapping entitlements is located between the west-facing coasts of the
islands and the Nicaraguan mainland and islands, so that only the
west-facing coasts of the Colombian islands would be relevant. However,
Colombia argues, in the alternative, that if the area of overlapping entitlements includes the area to the east of the islands, extending as far as the
line 200 nautical miles from the Nicaraguan baselines, then the entire
coasts of the Colombian islands should be counted, since islands radiate
maritime entitlement in all directions.
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157. The Court recalls that, as it observed in the Maritime Delimitation
in the Black Sea case, “the legal concept of the ‘relevant area’ has to be
taken into account as part of the methodology of maritime delimitation”
(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,
I.C.J. Reports 2009, p. 99, para. 110). Depending on the conﬁguration of
the relevant coasts in the general geographical context, the relevant area
may include certain maritime spaces and exclude others which are not
germane to the case in hand.

*

156. Colombia maintains that the relevant area is conﬁned to the area
between the west coasts of the Colombian islands and the Nicaraguan
coast (see sketch-map No. 5 : The relevant coasts and the relevant area
according to Colombia, p. 677) bordered in the north by the boundary
between Nicaragua and Honduras and in the south by the boundary
between Colombia and Costa Rica (see paragraph 160 below). Colombia
considers that its sovereignty over the islands bars any claim on the part
of Nicaragua to maritime spaces to the east of Colombia’s islands.

*

155. The Court will next consider the extent of the relevant maritime
area, again in the light of its decision regarding Nicaragua’s claim to a
continental shelf beyond 200 nautical miles. In these circumstances, Nicaragua maintains that the relevant area is the entire area from the Nicaraguan coast, in the west, to a line 200 nautical miles from the Nicaraguan
coast and islands, in the east. For Nicaragua, the southern boundary of
the relevant area is formed by the demarcation lines agreed between
Colombia and Panama and Colombia and Costa Rica (see paragraph 160
below) on the basis that, since Colombia has agreed with those States that
it has no title to any maritime areas to the south of those lines, they do
not fall within an area of overlapping entitlements. In the north, Nicaragua contends that the relevant area extends to the boundary between
Nicaragua and Honduras, which was determined by the Court in its
Judgment of 8 October 2007 (Territorial and Maritime Dispute between
Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
Judgment, I.C.J. Reports 2007 (II), p. 659). The sketch-maps of the relevant area submitted by Nicaragua also excluded the Colombia-Jamaica
“Joint Regime Area” (see paragraph 160 below), although at one point,
during the oral proceedings, counsel for Nicaragua suggested that “the
Joint Regime Area is part of the area that [the Court is] asked to delimit”.
(See sketch-map No. 4 : The relevant coasts and the relevant area according to Nicaragua, p. 676.)
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The calculation of the relevant area does not purport to be precise but is
only approximate and “[t]he object of delimitation is to achieve a delimitation that is equitable, not an equal apportionment of maritime areas”
(ibid., p. 100, para. 111 ; see also North Sea Continental Shelf (Federal
Republic of Germany/Denmark ; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 22, para. 18 ; Continental Shelf
(Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p. 45,
para. 58 ; Maritime Delimitation in the Area between Greenland and Jan
Mayen (Denmark v. Norway), Judgment, I.C.J. Reports 1993, p. 67,
para. 64).
159. The relevant area comprises that part of the maritime space in
which the potential entitlements of the parties overlap. It follows that, in
the present case, the relevant area cannot stop, as Colombia maintains it
should, at the western coasts of the Colombian islands. Nicaragua’s coast,
and the Nicaraguan islands adjacent thereto, project a potential maritime
entitlement across the sea bed and water column for 200 nautical miles.
That potential entitlement thus extends to the sea bed and water column
to the east of the Colombian islands where, of course, it overlaps with the
competing potential entitlement of Colombia derived from those islands.
Accordingly, the relevant area extends from the Nicaraguan coast to a
line in the east 200 nautical miles from the baselines from which the
breadth of Nicaragua’s territorial sea is measured. Since Nicaragua has
not yet notiﬁed the Secretary-General of the location of those baselines
under Article 16, paragraph 2, of UNCLOS, the eastern limit of the relevant area can be determined only on an approximate basis.
160. In both the north and the south, the interests of third States
become involved.
In the north, there is a boundary between Nicaragua and Honduras,
established by the Court in its 2007 Judgment (Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II), pp. 760-763). The
endpoint of that boundary was not determined but “[t]he Court made a
clear determination [in paragraphs 306-319 of the 2007 Judgment] that

“The purpose of delimitation is not to apportion equal shares of
the area, nor indeed proportional shares. The test of disproportionality is not in itself a method of delimitation. It is rather a means of
checking whether the delimitation line arrived at by other means
needs adjustment because of a signiﬁcant disproportionality in the
ratios between the maritime areas which would fall to one party or
other by virtue of the delimitation line arrived at by other means, and
the lengths of their respective coasts.” (Maritime Delimitation in the
Black Sea, I.C.J. Reports 2009, pp. 99-100, para. 110.)

158. In addition, the relevant area is pertinent when the Court comes
to verify whether the line which it has drawn produces a result which is
disproportionate. In this context, however, the Court has repeatedly
emphasized that :
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“where areas are included solely for the purpose of approximate identiﬁcation of overlapping entitlements of the Parties to the case, which

In the Maritime Delimitation in the Black Sea case, the Court noted that,
in parts of the area in which the potential entitlements of Romania and
Ukraine overlapped, entitlements of third States might also come into
play. It considered, however, that this fact did not preclude the inclusion
of those parts in the relevant area “without prejudice to the position of
any third State regarding its entitlements in this area” (Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports
2009, p. 100, para. 114). The Court stated that

“the taking into account of all the coasts and coastal relationships . . .
as a geographical fact for the purpose of eﬀecting an eventual delimitation as between two riparian States . . . in no way signiﬁes that by
such an operation itself the legal interest of a third . . . State . . . may
be aﬀected” (Application for Permission to Intervene, Judgment,
I.C.J. Reports 1990, p. 124, para. 77).

161. The Court recalls the statement in its 2011 Judgment on Costa
Rica’s Application to intervene in the present proceedings that, in a maritime dispute, “a third State’s interest will, as a matter of principle, be
protected by the Court” (Territorial and Maritime Dispute (Nicaragua v.
Colombia), Application by Costa Rica for Permission to Intervene, Judgment, I.C.J. Reports 2011 (II), p. 372, para. 86). In that Judgment the
Court also referred to its earlier Judgment in the case concerning Land,
Island and Maritime Frontier Dispute (El Salvador/Honduras), in which it
stated that

the bisector line would extend beyond the 82nd meridian until it reached
the area where the rights of a third State may be aﬀected” (Territorial and
Maritime Dispute (Nicaragua v. Colombia), Application by Honduras for
Permission to Intervene, Judgment, I.C.J. Reports 2011 (II), p. 443,
para. 70). In the north, the Court must also take into account that the
1993 Agreement between Colombia and Jamaica (paragraph 152 above)
established a maritime boundary between those two States but left undelimited the “Joint Regime Area” (depicted in sketch-map No. 1, p. 639).
In the south, the Colombia-Panama Agreement (UNTS, Vol. 1074,
p. 221) was signed in 1976 and entered into force on 30 November 1977.
It adopted a step-line boundary as a simpliﬁed form of equidistance in the
area between the Colombian islands and the Panamanian mainland.
Colombia and Costa Rica signed an Agreement in 1977, which adopts a
boundary line that extends from the boundaries agreed between Colombia and Panama (described above) and between Costa Rica and Panama.
The Agreement has not been ratiﬁed, although Colombia contends that
Costa Rica has indicated that it considers itself to be bound by the substance of this Agreement. The boundary lines set out in all of these agreements are depicted on sketch-map No. 1 (p. 639).
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may be deemed to constitute the relevant area (and which in due
course will play a part in the ﬁnal stage testing for disproportionality),
third party entitlements cannot be aﬀected. Third party entitlements
would only be relevant if the delimitation between Romania and
Ukraine were to aﬀect them.” (I.C.J. Reports 2009, p. 100, para. 114.)
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A. San Andrés, Providencia and Santa Catalina
168. The Parties agree that San Andrés, Providencia and Santa Catalina are entitled to a territorial sea, exclusive economic zone and continental shelf. In principle, that entitlement is capable of extending up to
200 nautical miles in each direction. As explained in the previous section,
that entitlement overlaps with the entitlement to a 200-nautical-mile continental shelf and exclusive economic zone of the Nicaraguan mainland
and adjacent islands. That overlap exists to the east, as well as the west,
of San Andrés, Providencia and Santa Catalina. However, to the east the
maritime entitlement of the three islands extends to an area which lies

167. The Court ﬁnds it convenient at this point in its analysis to consider the entitlements generated by the various maritime features in the
present case.

5. Entitlements Generated by Maritime Features

“Joint Regime Area” (as well as the island of Bajo Nuevo and the waters
within a 12-nautical-mile radius thereof) is located more than 200 nautical miles from Nicaragua and thus could not constitute part of the relevant area in any event. It also recalls that neither Colombia, nor (at least
in most of its pleadings) Nicaragua, contended that it should be included
in the relevant area. Although the island of Serranilla and the waters
within a 12-nautical-mile radius of the island are excluded from the “Joint
Regime Area”, the Court considers that they also fall outside the relevant
area for the purposes of the present case, in view of potential Jamaican
entitlements and the fact that neither Party contended otherwise.
164. The Court therefore concludes that the boundary of the relevant
area in the north follows the maritime boundary between Nicaragua and
Honduras, laid down in the Court’s Judgment of 8 October 2007 (Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II),
p. 659), until it reaches latitude 16 degrees north. It then continues due
east until it reaches the boundary of the “Joint Regime Area”. From that
point, it follows the boundary of that area, skirting a line 12 nautical
miles from Serranilla, until it intersects with the line 200 nautical miles
from Nicaragua.
165. In the south, the boundary of the relevant area begins in the east
at the point where the line 200 nautical miles from Nicaragua intersects
with the boundary line agreed between Colombia and Panama. It then
follows the Colombia-Panama line to the west until it reaches the line
agreed between Colombia and Costa Rica. It follows that line westwards
and then northwards, until it intersects with a hypothetical equidistance
line between the Costa Rican and Nicaraguan coasts.
166. The relevant area thus drawn has a size of approximately
209,280 square km. It is depicted on sketch-map No. 7 (p. 687).
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163. The Court recalls that the relevant area cannot extend beyond the
area in which the entitlements of both Parties overlap. Accordingly, if
either Party has no entitlement in a particular area, whether because of an
agreement it has concluded with a third State or because that area lies
beyond a judicially determined boundary between that Party and a third
State, that area cannot be treated as part of the relevant area for present
purposes. Since Colombia has no potential entitlements to the south and
east of the boundaries which it has agreed with Costa Rica and Panama,
the relevant area cannot extend beyond those boundaries. In addition,
although the Colombia-Jamaica “Joint Regime Area” is an area in which
Colombia and Jamaica have agreed upon shared development, rather
than delimitation, the Court considers that it has to be treated as falling
outside the relevant area. The Court notes that more than half of the

162. The same considerations are applicable to the determination of
the relevant area in the present case. The Court notes that, while the
agreements between Colombia, on the one hand, and Costa Rica, Jamaica
and Panama, on the other, concern the legal relations between the parties
to each of those agreements, they are res inter alios acta so far as Nicaragua is concerned. Accordingly, none of those agreements can aﬀect the
rights and obligations of Nicaragua vis-à-vis Costa Rica, Jamaica or Panama ; nor can they impose obligations, or confer rights, upon Costa Rica,
Jamaica or Panama vis-à-vis Nicaragua. It follows that, when it eﬀects
the delimitation between Colombia and Nicaragua, the Court is not purporting to deﬁne or to aﬀect the rights and obligations which might exist
as between Nicaragua and any of these three States. The position of Honduras is somewhat diﬀerent. The boundary between Honduras and Nicaragua was established by the Court’s 2007 Judgment, although the
endpoint of that boundary was not determined. Nicaragua can have no
rights to the north of that line and Honduras can have no rights to the
south. It is in the ﬁnal phase of delimitation, however, not in the preliminary phase of identifying the relevant area, that the Court is required to
take account of the rights of third parties. Nevertheless, if the exercise of
identifying, however approximately, the relevant area is to be a useful
one, then some awareness of the actual and potential claims of third parties is necessary. In the present case, there is a large measure of agreement
between the Parties as to what this task must entail. Both Nicaragua and
Colombia have accepted that the area of their overlapping entitlements
does not extend beyond the boundaries already established between either
of them and any third State.
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status, and therefore generate the same maritime rights, as other land
territory” (Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment, I.C.J. Reports
2001, p. 97, para. 185).
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“The Court notes that by virtue of Article 3 of UNCLOS Honduras has the right to establish the breadth of its territorial sea up to a
limit of 12 nautical miles be that for its mainland or for islands under

“[i]n accordance with Article 121, paragraph 2, of the 1982 Convention on the Law of the Sea, which reﬂects customary international
law, islands, regardless of their size, in this respect enjoy the same

*

176. With regard to Alburquerque Cays, East-Southeast Cays, Roncador, Serrana, Serranilla and Bajo Nuevo, the starting-point is that

*

175. The Court begins by recalling that Serranilla and Bajo Nuevo fall
outside the relevant area as deﬁned in the preceding section of the Judgment and that it is accordingly not called upon in the present proceedings
to determine the scope of their maritime entitlements. The Court also
notes that, in the area within 200 nautical miles of Nicaragua’s coasts, the
200-nautical-mile entitlements projecting from San Andrés, Providencia
and Santa Catalina would in any event entirely overlap any similar entitlement found to appertain to Serranilla or Bajo Nuevo.

It inevitably follows that a comparatively small island may give an entitlement to a considerable maritime area. Moreover, even an island which
falls within the exception stated in Article 121, paragraph 3, of UNCLOS
is entitled to a territorial sea.
177. That entitlement to a territorial sea is the same as that of any
other land territory. Whatever the position might have been in the past,
international law today sets the breadth of the territorial sea which the
coastal State has the right to establish at 12 nautical miles. Article 3 of
UNCLOS reﬂects the current state of customary international law on this
point. The Court notes that Colombia has established a 12-nautical-mile
territorial sea in respect of all its territories (as has Nicaragua). While the
territorial sea of a State may be restricted, as envisaged in Article 15 of
UNCLOS, in circumstances where it overlaps with the territorial sea of
another State, there is no such overlap in the present case. Instead, the
overlap is between the territorial sea entitlement of Colombia derived
from each island and the entitlement of Nicaragua to a continental shelf
and exclusive economic zone. The nature of those two entitlements is different. In accordance with long-established principles of customary international law, a coastal State possesses sovereignty over the sea bed and
water column in its territorial sea (ibid., p. 93, para. 174). By contrast,
coastal States enjoy speciﬁc rights, rather than sovereignty, with respect
to the continental shelf and exclusive economic zone.
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178. The Court has never restricted the right of a State to establish a
territorial sea of 12 nautical miles around an island on the basis of an
overlap with the continental shelf and exclusive economic zone entitlements of another State. In the case concerning Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Nicaragua argued that the four small islands which the
Court had held belonged to Honduras (Bobel Cay, South Cay, Savanna
Cay and Port Royal Cay) should be accorded a territorial sea of only
3 nautical miles in order to prevent them having an inequitable eﬀect on
the entitlement of Nicaragua to a continental shelf and exclusive economic zone, whereas Honduras maintained that it was entitled to a
12-nautical-mile territorial sea around each island, save where that territorial sea overlapped with the territorial sea of one of Nicaragua’s territories. The Court found for Honduras on this point :

174. So far as the entitlement of each island to a territorial sea is concerned, Colombia denies that there is any basis in law for Nicaragua’s
proposal that the territorial sea surrounding each island can be restricted
to 3 nautical miles. Colombia maintains that the entitlement of an island,
even one which falls within the exception stated in Article 121, paragraph 3, to a territorial sea is the same as that of any other land territory
and that, in accordance with the customary international law principle
now codiﬁed in Article 3 of UNCLOS, a State may establish a territorial
sea of up to 12 nautical miles from its territory, something which Colombia has done. According to Colombia, where the entitlement to a territorial sea of one State overlaps with the entitlement of another State to a
continental shelf and exclusive economic zone, the former must always
prevail, because the sovereignty of a State over its territorial sea takes
priority over the rights which a State enjoys over its continental shelf and
exclusive economic zone.

173. Colombia maintains that Alburquerque Cays, East-Southeast
Cays, Roncador, Serrana, Serranilla and Bajo Nuevo are islands which
have the same maritime entitlements as any other land territory, including
an entitlement to a territorial sea of 12 nautical miles, an exclusive economic zone and a continental shelf. Colombia points to the presence on
Alburquerque (North Cay), East-Southeast Cays, Roncador, Serrana and
Serranilla of housing for detachments of Colombian armed forces and
other facilities, on several of the islands of communication facilities and
heliports, and on some of them of activities by local ﬁshermen. It maintains that all of the islands are capable of sustaining human habitation or
economic life of their own and would thus fall outside the exception in
Article 121, paragraph 3.
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179. Since the entitlement to a 12-nautical-mile territorial sea became
established in international law, those judgments and awards in which
small islands have been accorded a territorial sea of less than 12 nautical
miles have invariably involved either an overlap between the territorial sea
entitlements of States (e.g., the treatment accorded by the Court to the
island of Qit’at Jaradah in Maritime Delimitation and Territorial Questions
between Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment,
I.C.J. Reports 2001, p. 109, para. 219) or the presence of a historic or
agreed boundary (e.g., the treatment of the island of Alcatraz by the Court
of Arbitration in the Guinea-Guinea Bissau Maritime Delimitation Case
(1985), RIAA, Vol. XIX, p. 190 (French) ; ILR, Vol. 77, p. 635 (English)).
180. The Court cannot, therefore, accept Nicaragua’s submission that
an equitable solution can be achieved by drawing a 3-nautical-mile
enclave around each of these islands. It concludes that Roncador, Serrana, the Alburquerque Cays and East-Southeast Cays are each entitled
to a territorial sea of 12 nautical miles, irrespective of whether they fall

72

“Low-tide elevations
1. A low-tide elevation is a naturally formed area of land which is
surrounded by and above water at low tide but submerged at
high tide. Where a low-tide elevation is situated wholly or partly
at a distance not exceeding the breadth of the territorial sea from
the mainland or an island, the low-water line on that elevation
may be used as the baseline for measuring the breadth of the
territorial sea.
2. Where a low-tide elevation is wholly situated at a distance exceeding the breadth of the territorial sea from the mainland or an
island, it has no territorial sea of its own.”

182. For the reasons already given (paragraphs 176-180 above),
Colombia is entitled to a territorial sea of 12 nautical miles around QS 32.
Moreover, in measuring that territorial sea, Colombia is entitled to rely
upon the rule stated in Article 13 of UNCLOS :

181. The Court has already set out (paragraphs 27-38 above) the reasons which lead it to ﬁnd that one of the features at Quitasueño, namely
QS 32, is above water at high tide and thus constitutes an island within
the deﬁnition embodied in Article 121, paragraph 1, of UNCLOS and
that the other 53 features identiﬁed at Quitasueño are low-tide elevations.
The Court must now consider what entitlement to a maritime space
Colombia derives from its title to QS 32.

C. Quitasueño

“Bangladesh has the right to a 12-nautical-mile territorial sea around
St. Martin’s Island in the area where such territorial sea no longer
overlaps with Myanmar’s territorial sea. A conclusion to the contrary
would result in giving more weight to the sovereign rights and jurisdiction of Myanmar in its exclusive economic zone and continental
shelf than to the sovereignty of Bangladesh over its territorial sea.”
(Dispute concerning Delimitation of the Maritime Boundary between
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), Judgment of 14 March 2012, ITLOS, pp. 55-56, para. 169.)
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within the exception stated in Article 121, paragraph 3, of UNCLOS.
Whether or not any of these islands falls within the scope of that exception is therefore relevant only to the extent that it is necessary to determine if they are entitled to a continental shelf and exclusive economic
zone. In that context, the Court notes that the whole of the relevant area
lies within 200 nautical miles of one or more of the islands of San Andrés,
Providencia or Santa Catalina, each of which — the Parties agree — is
entitled to a continental shelf and exclusive economic zone. The Court
recalls that, faced with a similar situation in respect of Serpents’ Island in
the Maritime Delimitation in the Black Sea case, it considered it unnecessary to determine whether that island fell within paragraph 2 or paragraph 3 of Article 121 of UNCLOS (Maritime Delimitation in the Black
Sea (Romania v. Ukraine), Judgment, I.C.J. Reports 2009, pp. 122-123,
para. 187). In the present case, the Court similarly concludes that it is not
necessary to determine the precise status of the smaller islands, since any
entitlement to maritime spaces which they might generate within the relevant area (outside the territorial sea) would entirely overlap with the
entitlement to a continental shelf and exclusive economic zone generated
by the islands of San Andrés, Providencia and Santa Catalina.
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its sovereignty. In the current proceedings Honduras claims for the
four islands in question a territorial sea of 12 nautical miles. The
Court thus ﬁnds that, subject to any overlap between the territorial sea
around Honduran islands and the territorial sea around Nicaraguan
islands in the vicinity, Bobel Cay, Savanna Cay, Port Royal Cay and
South Cay shall be accorded a territorial sea of 12 nautical miles.”
(Territorial and Maritime Dispute between Nicaragua and Honduras in
the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports
2007 (II), p. 751, para. 302 ; emphasis added.)
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Other tribunals have adopted the same approach. For example, the Court
of Arbitration in the Dubai-Sharjah Border Arbitration (1981) (International Law Reports (ILR), Vol. 91, p. 543) rejected Dubai’s submission
that the territorial sea around the island of Abu Musa should be limited
to 3 nautical miles. The Court of Arbitration held that “every island, no
matter how small, has its belt of territorial sea” and that the extent of that
belt was 12 nautical miles except where it overlapped with the territorial
sea entitlement of another State (p. 674). Most recently, ITLOS held, in
the Bay of Bengal case, that
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“In . . . the delimitation of the maritime areas involving two or
more States, the Court should not base itself solely on the choice of
base points made by one of those Parties. The Court must, when
delimiting the continental shelf and exclusive economic zones, select
base points by reference to the physical geography of the relevant
coasts.” (Maritime Delimitation in the Black Sea (Romania v.
Ukraine), Judgment, I.C.J. Reports 2009, p. 108, para. 137.)
The Court will accordingly proceed to construct its provisional median
line by reference to the base points which it considers appropriate.
201. The Court has already decided that the islands adjacent to the
Nicaraguan coast are part of the relevant coast and contribute to the

200. The Court will thus begin with the construction of a provisional
median line between the Nicaraguan coast and the western coasts of the
relevant Colombian islands, which are opposite to the Nicaraguan coast.
This task requires the Court to determine which coasts are to be taken
into account and, in consequence, what base points are to be used in the
construction of the line. In this connection, the Court notes that Nicaragua has not notiﬁed the Court of any base points on its coast. By contrast, Colombia has indicated on maps the location of the base points
which it has used in the construction of its proposed median line (without, however, providing their co-ordinates) (see sketch-map No. 3 : Delimitation claimed by Colombia, p. 673). Those base points include two
base points on Alburquerque Cays, several base points on the west coast
of San Andrés and Providencia, one base point on Low Cay, a small cay
to the north of Santa Catalina, and several base points on Quitasueño. As
the Court noted in the Maritime Delimitation in the Black Sea case

7. Determination of Base Points and Construction
of the Provisional Median Line

and thus some time before the Court established the methodology which
it now employs in cases of maritime delimitation, was concerned with a
quite diﬀerent geographical context from that in the present case, a point
to which the Court will return. It began with the construction of a provisional equidistance/median line between the two mainland coasts and
then enclaved the Channel Islands because they were located on the
“wrong” side of that line (Delimitation of the Continental Shelf between
the United Kingdom of Great Britain and Northern Ireland, and the French
Republic (1977), RIAA, Vol. XVIII, p. 88, para. 183 ; ILR, Vol. 54, p. 96).
For present purposes, however, what is important is that the Court of
Arbitration did not employ enclaving as an alternative methodology to
the construction of a provisional equidistance/median line, but rather
used it in conjunction with such a line.
199. Accordingly, the Court will proceed in the present case, in accordance with its standard method, in three stages, beginning with the construction of a provisional median line.
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197. The various considerations advanced by Nicaragua in support of
a diﬀerent methodology are factors which the Court will have to take into
account in the second stage of the process, when it will consider whether
those factors call for adjustment or shifting of the provisional median line
and, if so, in what way. Following this approach does not preclude very
substantial adjustment to, or shifting of, the provisional line in an appropriate case, nor does it preclude the use of enclaving in those areas where
the use of such a technique is needed to achieve an equitable result. By
contrast, the approach suggested by Nicaragua entails starting with a
solution in which what Nicaragua perceives as the most relevant considerations have already been taken into account and in which the outcome
is to a large extent pre-ordained.
198. The Court does not consider that the award of the Court of Arbitration in the Anglo-French Continental Shelf case calls for the Court to
abandon its usual methodology. That award, which was rendered in 1977

“At this initial stage of the construction of the provisional equidistance line the Court is not yet concerned with any relevant circumstances
that may obtain and the line is plotted on strictly geometrical criteria on
the basis of objective data.” (Maritime Delimitation in the Black Sea
(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 101, para. 118.)

not feasible. The Nicaraguan coast (including the Nicaraguan islands)
and the west-facing coasts of the islands of San Andrés, Providencia and
Santa Catalina, as well as the Alburquerque Cays, stand in a relationship
of opposite coasts at a distance which is nowhere less than 65 nautical
miles (the distance from Little Corn Island to the Alburquerque Cays).
There is no diﬃculty in constructing a provisional line equidistant from
base points on these two coasts. The question is not whether the construction of such a line is feasible but whether it is appropriate as a starting-point for the delimitation. That question arises because of the unusual
circumstance that a large part of the relevant area lies to the east of the
principal Colombian islands and, hence, behind the Colombian baseline
from which a provisional median line would have to be measured.
196. The Court recognizes that the existence of overlapping potential
entitlements to the east of the principal Colombian islands, and thus behind
the base points on the Colombian side from which the provisional equidistance/median line is to be constructed, may be a relevant circumstance
requiring adjustment or shifting of the provisional median line. The same is
true of the considerable disparity of coastal lengths. These are factors which
have to be considered in the second stage of the delimitation process ; they
do not justify discarding the entire methodology and substituting an
approach in which the starting-point is the construction of enclaves for
each island, rather than the construction of a provisional median line. The
construction of a provisional median line in the method normally employed
by the Court is nothing more than a ﬁrst step and in no way prejudges the
ultimate solution which must be designed to achieve an equitable result. As
the Court said in the Maritime Delimitation in the Black Sea case :
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“that various tribunals, and the Court itself, have drawn diﬀerent
conclusions over the years as to what disparity in coastal lengths
would constitute a signiﬁcant disproportionality which suggested the
delimitation line was inequitable and still required adjustment” (Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,
I.C.J. Reports 2009, p. 129, para. 213).

The Court’s task is to check for a signiﬁcant disproportionality. What
constitutes such a disproportionality will vary according to the precise
situation in each case, for the third stage of the process cannot require the
Court to disregard all of the considerations which were important in the
earlier stages. Moreover, the Court must recall what it said more recently
in the Maritime Delimitation in the Black Sea case,

241. ITLOS, in the Bay of Bengal case, spoke of checking for “signiﬁcant disproportion” (Judgment of 14 March 2012, ITLOS, pp. 142-143,

“If such a use of proportionality were right, it is diﬃcult to see what
room would be left for any other consideration ; for it would be at
once the principle of entitlement to continental shelf rights and also
the method of putting that principle into operation.” (Continental
Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports
1985, p. 45, para. 58.)

239. The Court now turns to the third stage in its methodology, namely
testing the result achieved by the boundary line described in the preceding
section to ascertain whether, taking account of all the circumstances, there
is a signiﬁcant disproportionality which would require further adjustment.
240. In carrying out this third stage, the Court notes that it is not
applying a principle of strict proportionality. Maritime delimitation is not
designed to produce a correlation between the lengths of the Parties’ relevant coasts and their respective shares of the relevant area. As the Court
observed in the Continental Shelf (Libyan Arab Jamahiriya/Malta) case,

10. The Disproportionality Test

The boundary lines thus established around Quitasueño and Serrana
are depicted on sketch-map No. 11.

In the case of Serrana, the Court recalls that it has already concluded
that it is unnecessary to decide whether or not it falls within the rule
stated in Article 121, paragraph 3, of UNCLOS (paragraph 180 above).
Its small size, remoteness and other characteristics mean that, in any
event, the achievement of an equitable result requires that the boundary
line follow the outer limit of the territorial sea around the island. The
boundary will therefore follow a 12-nautical-mile envelope of arcs measured from Serrana Cay and other cays in its vicinity.
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Colombia did not place a base point upon Serrana. The Court’s decision not to place a base point upon Quitasueño means, however, that it
must consider whether one should be placed upon Serrana. Although
larger than Quitasueño, Serrana is also a comparatively small feature,
whose considerable distance from any of the other Colombian islands
means that placing a base point upon it would have a marked eﬀect upon
the course of the provisional median line which would be out of all proportion to its size and importance. In the Court’s view, no base point
should be placed on Serrana.
The Court also considers that there should be no base point on Low
Cay, a small uninhabited feature near Santa Catalina.
203. The base points on the Colombian side will, therefore, be located
on Santa Catalina, Providencia and San Andrés islands and on Alburquerque Cays.
204. The provisional median line constructed from these two sets of
base points is, therefore, controlled in the north by the Nicaraguan base
points on Edinburgh Reef, Muerto Cay and Miskitos Cays and Colom-

202. So far as the Colombian coast is concerned, the Court considers
that Quitasueño should not contribute to the construction of the provisional median line. The part of Quitasueño which is undoubtedly above
water at high tide is a minuscule feature, barely 1 square m in dimension.
When placing base points on very small maritime features would distort
the relevant geography, it is appropriate to disregard them in the construction of a provisional median line. In the Maritime Delimitation in the
Black Sea case, for example, the Court held that it was inappropriate to
select any base point on Serpents’ Island (which, at 0.17 square km was
very much larger than the part of Quitasueño which is above water at
high tide), because it lay alone and at a distance of some 20 nautical miles
from the mainland coast of Ukraine, and its use as a part of the relevant
coast “would amount to grafting an extraneous element onto Ukraine’s
coastline ; the consequence would be a judicial refashioning of geography,
which neither the law nor practice of maritime delimitation authorizes”
(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,
I.C.J. Reports 2009, p. 110, para. 149). These considerations apply with
even greater force to Quitasueño. In addition to being a tiny feature, it is
38 nautical miles from Santa Catalina and its use in the construction of
the provisional median line would push that line signiﬁcantly closer to
Nicaragua.

baselines from which Nicaragua’s entitlements to a continental shelf and
exclusive economic zone are to be measured (see paragraph 145). Since
the islands are located further east than the Nicaraguan mainland, they
will contribute all of the base points for the construction of the provisional median line. For that purpose, the Court will use base points
located on Edinburgh Reef, Muerto Cay, Miskitos Cays, Ned Thomas
Cay, Roca Tyra, Little Corn Island and Great Corn Island.
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248. In addition to its claims regarding a maritime boundary, Nicaragua’s Application reserved “the right to claim compensation for elements
of unjust enrichment consequent upon Colombian possession of the
Islands of San Andrés and Providencia as well as the keys and maritime
spaces up to the 82 meridian” and “for interference with ﬁshing vessels of
Nicaraguan nationality or vessels licensed by Nicaragua”. In its ﬁnal submissions, Nicaragua made no claim for compensation but it requested
that the Court adjudge and declare that “Colombia is not acting in accordance with her obligations under international law by stopping and
97
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VI. Nicaragua’s Request for a Declaration

246. Similarly in the case concerning Maritime Delimitation in the Area
between Greenland and Jan Mayen (Denmark v. Norway), the ratio of
relevant coasts was approximately 1:9 in Denmark’s favour (Judgment,
I.C.J. Reports 1993, p. 65, para. 61). That disparity led the Court to shift
the provisional median line. Again, the Court did not discuss, in its Judgment, the precise shares of the relevant area (referred to in that Judgment
as the “area of overlapping potential entitlements”) which the line thus
established attributed to each State, but the description in the Judgment
and the depiction of the boundary on the maps attached thereto show
that it was approximately 1:2.7. The Court did not consider the result to
be signiﬁcantly disproportionate.
247. The Court concludes that, taking account of all the circumstances
of the present case, the result achieved by the application of the line provisionally adopted in the previous section of the Judgment does not entail
such a disproportionality as to create an inequitable result.

11 April 2006, RIAA, Vol. XXVII, p. 215, para. 244 ; ILR, Vol. 139,
p. 524).
245. Analysis of the jurisprudence of maritime delimitation cases
shows that the Court and other tribunals have displayed considerable
caution in the application of the disproportionality test. Thus, the Court
observes that in the case concerning Continental Shelf (Libyan Arab
Jamahiriya/Malta), the ratio of relevant coasts was approximately 1:8, a
ﬁgure almost identical to that in the present case. The Court considered,
at the second stage of its analysis, that this disparity required an adjustment or shifting of the provisional median line. At the third stage, it conﬁned itself to stating that there was no signiﬁcant disproportionality
without examining the precise division of shares of the relevant area. That
may have been because of the diﬃculty of determining the limits of the
relevant area due to the overlapping interests of third States. Nevertheless, it is clear that the respective shares of Libya and Malta did not come
anywhere near a ratio of 1:8, although Malta’s share was substantially
reduced from what it would have been had the boundary followed the
provisional median line.
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242. The Court thus considers that its task, at this third stage, is not to
attempt to achieve even an approximate correlation between the ratio of the
lengths of the Parties’ relevant coasts and the ratio of their respective shares
of the relevant area. It is, rather, to ensure that there is not a disproportion so
gross as to “taint” the result and render it inequitable. Whether any disproportion is so great as to have that eﬀect is not a question capable of being answered
by reference to any mathematical formula but is a matter which can be
answered only in the light of all the circumstances of the particular case.
243. Application of the adjusted line described in the previous section
of the Judgment has the eﬀect of dividing the relevant area between the
Parties in a ratio of approximately 1:3.44 in Nicaragua’s favour. The
ratio of relevant coasts is approximately 1:8.2. The question, therefore, is
whether, in the circumstances of the present case, this disproportion is so
great as to render the result inequitable.
244. The Court recalls that its selection of that line was designed to
ensure that neither State suﬀered from a “cut-oﬀ” eﬀect and that this
consideration required that San Andrés, Providencia and Santa Catalina
should not be cut oﬀ from their entitlement to an exclusive economic
zone and continental shelf to their east, including in that area which is
within 200 nautical miles of their coasts but beyond 200 nautical miles
from the Nicaraguan baselines. The Court also observes that a relevant
consideration, in the selection of that line, was that the principal Colombian islands should not be divided into separate areas, each surrounded
by a Nicaraguan exclusive economic zone and that the delimitation was
one which must take into account the need of contributing to the public
order of the oceans. To do so, the delimitation should be, in the words of
the Tribunal in the Barbados/Trinidad and Tobago case, “both equitable
and as practically satisfactory as possible, while at the same time in keeping with the requirement of achieving a stable legal outcome” (Award of

“does not require the drawing of a delimitation line in a manner that
is mathematically determined by the exact ratio of the lengths of the
relevant coastlines. Although mathematically certain, this would in
many cases lead to an inequitable result. Delimitation rather requires
the consideration of the relative lengths of coastal frontages as one
element in the process of delimitation taken as a whole. The degree
of adjustment called for by any given disparity in coastal lengths is a
matter for the Tribunal’s judgment in the light of all the circumstances
of the case.” (RIAA, Vol. XXVII, p. 235, para. 328 ; ILR, Vol. 139,
p. 547.)

para. 499). The Arbitration Tribunal in the Barbados/Trinidad and Tobago
case referred to proportionality being used as “a ﬁnal check upon the
equity of a tentative delimitation to ensure that the result is not tainted by
some form of gross disproportion” (Tribunal Award of 11 April 2006,
RIAA, Vol. XXVII, p. 214, para. 238 ; ILR, Vol. 139, pp. 522-523 ;
emphasis added). The Tribunal in that case went on to state that this
process
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176. The Court thus concludes that the starting-point of the maritime boundary between the
Parties is the intersection of the parallel of latitude passing through Boundary Marker No. 1 with
the low-water line.
VI. THE COURSE OF THE MARITIME BOUNDARY FROM POINT A
177. Having concluded that an agreed single maritime boundary exists between the Parties,
and that that boundary starts at the intersection of the parallel of latitude passing through Boundary
Marker No. 1 with the low-water line, and continues for 80 nautical miles along that parallel, the
Court will now determine the course of the maritime boundary from that point on.
178. While Chile has signed and ratified UNCLOS, Peru is not a party to this instrument.
Both Parties claim 200-nautical-mile maritime entitlements. Neither Party claims an extended
continental shelf in the area with which this case is concerned. Chile’s claim consists of a
12-nautical-mile territorial sea and an exclusive economic zone and continental shelf extending to
200 nautical miles from the coast. Peru claims a 200-nautical-mile “maritime domain”. Peru’s
Agent formally declared on behalf of his Government that “[t]he term ‘maritime domain’ used in
[Peru’s] Constitution is applied in a manner consistent with the maritime zones set out in the
1982 Convention”. The Court takes note of this declaration which expresses a formal undertaking
by Peru.
179. The Court proceeds on the basis of the provisions of Articles 74, paragraph 1, and 83,
paragraph 1, of UNCLOS which, as the Court has recognized, reflect customary international law
(Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain),
Merits, Judgment, I.C.J. Reports 2001, p. 91, para. 167; Territorial and Maritime Dispute
(Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012 (II), p. 674, para. 139). The texts of these
provisions are identical, the only difference being that Article 74 refers to the exclusive economic
zone and Article 83 to the continental shelf. They read as follows:
“The delimitation of the exclusive economic zone [continental shelf] between
States with opposite or adjacent coasts shall be effected by agreement on the basis of
international law, as referred to in Article 38 of the Statute of the International Court
of Justice, in order to achieve an equitable solution.”
180. The methodology which the Court usually employs in seeking an equitable solution
involves three stages. In the first, it constructs a provisional equidistance line unless there are
compelling reasons preventing that. At the second stage, it considers whether there are relevant
circumstances which may call for an adjustment of that line to achieve an equitable result. At the
third stage, the Court conducts a disproportionality test in which it assesses whether the effect of
the line, as adjusted, is such that the Parties’ respective shares of the relevant area are markedly
disproportionate to the lengths of their relevant coasts (Maritime Delimitation in the Black Sea
(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, pp. 101-103, paras. 115-122; Territorial
and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012 (II), pp. 695-696,
paras. 190-193).
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181. In the present case, Peru proposed that the three-step approach be followed in the
delimitation of the maritime boundary between the two States. Peru makes the three following
points. First, the relevant coasts and the relevant area within which the delimitation is to be
effected are circumscribed by the coasts of each Party lying within 200 nautical miles of the
starting-point of their land boundary. The construction of a provisional equidistance line within
that area is a straightforward exercise. Secondly, there are no special circumstances calling for an
adjustment of the provisional equidistance line and it therefore represents an equitable maritime
delimitation: the resulting line effects an equal division of the Parties’ overlapping maritime
entitlements and does not result in any undue encroachment on the projections of their respective
coasts or any cut-off effect. Thirdly, the application of the element of proportionality as an ex post
facto test confirms the equitable nature of the equidistance line.
182. Chile advanced no arguments on this matter. Its position throughout the proceedings
was that the Parties had already delimited the whole maritime area in dispute, by agreement, in
1952, and that, accordingly, no maritime delimitation should be performed by the Court.
183. In the present case, the delimitation of the maritime area must begin at the endpoint of
the agreed maritime boundary which the Court has determined is 80 nautical miles long (Point A).
In practice, a number of delimitations begin not at the low-water line but at a point further seaward,
as a result of a pre-existing agreement between the parties (Delimitation of the Maritime Boundary
in the Gulf of Maine Area (Canada/United States of America), Judgment, I.C.J. Reports 1984, pp.
332-333, para. 212; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria: Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, pp. 431-432, paras.
268-269; Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports
2009, p. 130, para. 218). The situation the Court faces is, however, unusual in that the startingpoint for the delimitation in this case is much further from the coast: 80 nautical miles from the
closest point on the Chilean coast and about 45 nautical miles from the closest point on the
Peruvian coast.
184. The usual methodology applied by the Court has the aim of achieving an equitable
solution. In terms of that methodology, the Court now proceeds to the construction of a provisional
equidistance line which starts at the endpoint of the existing maritime boundary (Point A).
185. In order to construct such a line, the Court first selects appropriate base points. In view
of the location of Point A at a distance of 80 nautical miles from the coast along the parallel, the
nearest initial base point on the Chilean coast will be situated near the starting-point of the
maritime boundary between Chile and Peru, and on the Peruvian coast at a point where the arc of a
circle with an 80-nautical-mile radius from Point A intersects with the Peruvian coast. For the
purpose of constructing a provisional equidistance line, only those points on the Peruvian coast
which are more than 80 nautical miles from Point A can be matched with points at an equivalent
distance on the Chilean coast. The arc of a circle indicated on sketch-map No. 3 is used to identify
the first Peruvian base point. Further base points for the construction of the provisional
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equidistance line have been selected as the most seaward coastal points “situated nearest to the area
to be delimited” (Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J.
Reports 2009, p. 101, para. 117). These base points are situated to the north-west of the initial base
point on the Peruvian coast and south of the initial base point on the Chilean coast. No points on
the Peruvian coast which lie to the south-east of that initial point on that coast can be matched with
points on the Chilean coast, as they are all situated less than 80 nautical miles from Point A (see
sketch-map No. 3: Construction of the provisional equidistance line).
186. The provisional equidistance line thus constructed runs in a general south-west
direction, almost in a straight line, reflecting the smooth character of the two coasts, until it reaches
the 200-nautical-mile limit measured from the Chilean baselines (Point B). Seaward of this point
the 200-nautical-mile projections of the Parties’ coasts no longer overlap.
187. Before continuing the application of the usual methodology, the Court recalls that, in its
second submission, Peru requested the Court to adjudge and declare that, beyond the point where
the common maritime boundary ends, Peru is entitled to exercise sovereign rights over a maritime
area lying out to a distance of 200 nautical miles from its baselines (see paragraphs 14 to
15 above). This claim is in relation to the area in a darker shade of blue in sketch-map No. 2 (see
paragraph 22 above).
188. Peru contends that, in the maritime area beyond 200 nautical miles from the Chilean
coast but within 200 nautical miles of its own coast, it has the rights which are accorded to a coastal
State by general international law and that Chile has no such rights.
Chile in response contends that the 1952 Santiago Declaration establishes a single lateral
limit for all maritime areas of its States parties whether actual or prospective, invoking the
reference in paragraph II of the Declaration to “a minimum distance of 200 nautical miles”.
189. Since the Court has already concluded that the agreed boundary line along the parallel
of latitude ends at 80 nautical miles from the coast, the foundation for the Chilean argument does
not exist. Moreover, since the Court has decided that it will proceed with the delimitation of the
overlapping maritime entitlements of the Parties by drawing an equidistance line, Peru’s second
submission has become moot and the Court need not rule on it.
190. After Point B (see paragraph 186 above), the 200-nautical-mile limits of the Parties’
maritime entitlements delimited on the basis of equidistance no longer overlap. The Court
observes that, from Point B, the 200-nautical-mile limit of Chile’s maritime entitlement runs in a
generally southward direction. The final segment of the maritime boundary therefore proceeds
from Point B to Point C, where the 200-nautical-mile limits of the Parties’ maritime entitlements
intersect.
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