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COURSE OUTLINE - INTERNATIONAL HUMANITARIAN LAW

Course description
The course will examine the content and application of International Humanitarian Law (IHL),
also known as the “law of armed conflict” or the “law of war”.
This course will provide a basic knowledge of IHL in the context of past and present wars and
conflicts.
It will focus on the protection of people and objects in international and non-international armed
conflicts.

Objectives
At the conclusion of the course, students should be able to:
•

Display an understanding of the system of international humanitarian law, the
interpretation of IHL treaties and the identification of customary IHL.

•

Apply the principles of IHL to contemporary issues of concern to the international
community.

Course content
The course will focus on:
1.

Definition and elements of IHL

2.

Sources and principles of IHL

3.

Beginning and end of armed conflicts and their geographical limits

4.

International and non-international armed conflicts

5.

Principle of distinction: combatants and civilians, military objectives and civilian objects

6.

Protection of persons: wounded and sick, POWs, civilians and children

7.

Situations resulting in the loss of protection including direct participation in hostilities

8.

The challenges of relating IHL to terrorism, targeted killings, and robotic and cyber
warfare
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PRECIS of INTERNATIONAL HUMANITARIAN LAW
K.J. RIORDAN

International Humanitarian Law (IHL) is also known as the “law of armed conflict” (LOAC) and “the
law of war”. IHL overlaps with arms control and international human rights law and forms the basis
of a large part of international criminal law.

What IHL does:
The purpose of IHL is to:
• limit as much as possible the suffering, loss and damage caused by armed conflict;
• protect persons who do not take a direct part in the conflict, in particular:
• the wounded, sick and shipwrecked;
• persons deprived of their liberty, i.e. prisoners of war (PW), retained personnel,
internees and detainees; and
• civilians;
• facilitate the restoration of peace.

What IHL does not do:
What IHL cannot do is:


stop people fighting each other;



stop people suffering in war.

Not every bad thing that happens in war is a breach of IHL
IHL is sometimes criticised as “the legitimization of violence”. Not everything that shocks the
conscience of mankind is banned by IHL. This is a law which prohibits unnecessary suffering – not
suffering per se. It outlaws incidental civilian casualties if they are disproportionate, but permits
them otherwise. It allows combatants to kill enemy combatants even in circumstances that don’t
seem fair. It allows states at war to interfere with many rights and freedoms that people enjoy in
peacetime when this is demanded by military necessity.

The briefest possible history of IHL
Although legal, spiritual and philosophical rules constraining the use of armed force have existed
since ancient times, the practise of warfare was historically brutal and often merciless. In the middle
of the 19th century humane individuals in different parts of the world set out to constrain the means
and methods of warfare and to impose rules protecting the victims of war. Those people include
Henri Dunant, Tsar Alexander II and Francis Lieber. After each major war that followed, further
treaties were developed in the hope that the atrocities just witnessed could be prevented in the
event of further conflict. Whereas once the laws and custom of war were sparse and simply
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expressed, now there is a very large and detailed body of law indeed. Why (and how) did this
happen?
We should also consider whether the complexity of IHL is, itself, a challenge to compliance.

The world of IHL is divided into three types of people…
As far as IHL is concerned the world is divided into three types of people:


Combatants i.e. members of the armed forces of states involved in armed conflict. They
have the complete legal right to participate in hostilities ‐ they may attack opposing forces
and military objectives; but they also face the liability to be attacked by enemy combatants.



Non‐combatant members of the armed forces i.e. medical and religious personnel. They
have a limited right to defend themselves and their patients against unlawful attack, but no
general right to attack opposing forces. They may not be attacked if and for so long as they
do not directly participate in hostilities



Civilians i.e. people who are not combatants. They do not have a legal right to directly
participate in hostilities. They may not attack opposing forces or military objectives; and
they may not be attacked if and for so long as they do not directly participate in hostilities.

Aside from the class of non‐combatant members of the armed forces every person affected by
armed conflict is either a combatant or a civilian. There is no gap between the two which allows
inhumane treatment.

If only the modern battlefield was that simple.
The modern battlefield, however, is seldom a contest between two armies of combatants.
Civilians taking a direct part in hostilities are the major players in modern conflict. Of the twenty‐two
conflicts active in the world right now all involve civilians against combatants, or civilians against
civilians.
Insurgents, freedom fighters, terrorists, saboteurs, mujahedeen, mercenaries, PMSC, jihadis,
volunteers, unlawful combatants, unprivileged belligerents, very bad people, etc. These terms
whether pejorative or laudatory do not define the legal status of civilians who take a direct part in
hostilities.
By taking a direct part in hostilities, civilians lose their immunity from attack, but they do not
become combatants as a result. They can be tried for their actions. The distinction cannot be used to
deny humane treatment to any person regardless of status. Being an “unlawful combatant” does not
deprive a person of protection under IHL.

The world of IHL is divided into two types of conflict…
The formulation of LOAC is still to a large degree divided between:
a.

international armed conflicts; and

b.

non‐international armed conflict.

The specific rules governing the rights and obligations of person affected by armed conflict must be
decided in accordance with IHL applicable to either an international armed conflict or to non‐
2
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international armed conflict. There is no intermediate ground between these two situations by
which protected persons can be deprived of their rights.

If only the modern battlefield was that simple (again).
Non‐international conflicts are not only more common than international ones but also bloodier. It is
no longer appropriate to treat such conflicts as an issue of minor interest. While obligations
applicable to international conflict are more numerous and detailed, provisions applicable to non‐
international conflict are written in broader terms. Distinguishing between the two types of conflict
is of diminishing practical value. ”What is inhumane, and consequently proscribed, in international
wars, cannot but be inhumane and inadmissible in civil strife.” A non‐international conflict may
become internationalised because of the actions of outside states. An international armed conflict
may become non‐international when insurgencies arise after the conflict is thought to have ended.
Because of the difficulty of differentiation between the two types of warfare it is now common to
refer to a “spectrum of conflict”.

The world of IHL is divided into two areas of application… but not really
Some authorities still insist that the rules protecting the victims of war are called “Geneva Law” and
that those governing weapons and methods of warfare are called “Hague Law” and that the two are
quite separate. Since at least 1977 these two areas of law have merged and intermingled and many
treaties now cover both aspects.

The Basic Principles


Military necessity ‐ a State involved in armed conflict is justified in using such lawful force as
is necessary to bring about the submission of the enemy at the earliest possible moment and
with the least possible cost to itself in terms of lives and resources. A State also has the right
to defend its unity and territorial integrity by all legitimate means.



Humanity - not even armed conflict releases mankind from the most basic of obligations in
respect of fellow human beings.1 The principle forbids the infliction of suffering or
destruction not necessary for the accomplishment of legitimate military purposes.



Proportionality - a balance must be struck between military necessity and humanity. This
principle works in two related but distinct ways:


as a consideration in the formulation of rules of IHL (for example in drafting a treaty
seeking to ban or restrict the use of a particular weapon).



as an element of how some rules of IHL are applied (for example those rules requiring
precautions in favour of civilians when launching attacks).

The fact that some civilian casualties or damage will occur from an attack on a military
objective, although always regrettable in humanitarian terms, does not render an attack
unlawful. Only when likely cost in civilian lives and civilian property damage outweighs the
genuinely anticipated overall military advantage from the attack, is IHL breached.
Proportionality in this sense protects civilians it does not protect combatants.

1

This fundamental obligation is expressed in UN Charter Preamble which reaffirms faith in fundamental
human rights, in the dignity and worth of the human person, in the equal rights of men and women and of
nations large and small.
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This “balancing act” does not permit the breach of rules that are absolute. For example
torture is banned absolutely even if the value of the information which might be gained is
very great.


Distinction – IHL requires all parties to distinguish between:
 Objects and People open to attack – i.e. Military objectives, combatants, persons taking
a direct part in hostilities; and
 Objects and People immune from attack – i.e. civilians, the civilian population and
civilian objects, persons hors de combat (i.e. wounded, sick, shipwrecked or deprived of
liberty); cultural property , schools, mosques, churches, monuments; medical personnel,
facilities, vehicles ships and aircraft; journalists; civil defence workers; peacekeepers.

 Non‐discrimination. The rights, obligations, and protections of IHL apply to all persons
affected by armed conflict regardless of who they may be. IHL binds all parties to a conflict ‐
that one side may be an aggressor, invader or occupier does not entitle the aggrieved state
or its people not to apply the law. IHL is binding even if the opposing force engages in
breaches. It must be applied in favour of all victims of armed conflict without adverse
distinction based on race, colour, religion or faith, sex, birth, ethnic origin, political opinion
or wealth or any similar criteria.

Twenty nine rules of IHL that should never be far from our minds:
We should all understand and respect the rules of IHL derived from customary and / or conventional
law which:
1. prohibit the use of chemical weapons, bacteriological weapons, poison, expanding bullets,
exploding bullets, anti‐personnel mines,2 blinding laser weapons, non‐detectable fragments,
and cluster munitions3;
2. restrict the use of anti‐vehicle mines, sea‐mines, torpedoes, booby‐traps / other devices,
and incendiary weapons;
3. prohibit treachery (perfidy) and false truces;
4. prohibit means and methods of warfare which are inherently indiscriminate or are of a
nature to cause superfluous injury or unnecessary suffering, or widespread, long term and
severe damage to the natural environment;
5. prohibit environmental modification as a method of warfare;
6. require distinction between combatants and civilians, and between military objectives and
civilian objects;
7. require avoidance and minimisation of incidental loss of civilian life, injury to civilians or
damage to civilian property;
8. relate to the placement of military objectives to protect the civilians and civilian objects
against the dangers resulting from military operations;
9. prohibit indiscriminate attacks;
10. prohibit reprisals against protected persons and objects;
11. prohibit the conduct of operations on the basis that there shall be no survivors (no quarter);
12. protect cultural property;
13. prohibit starvation of civilians as a method of warfare;

2
3

For parties to that treaty
For parties to that treaty
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14. restrict attacks on installations containing dangerous forces;
15. require humane treatment of all persons not taking part in military operations, including
civilians and persons placed hors de combat by reason of surrender, sickness, wounds or
detention;
16. prohibit violence to life, murder, cruel treatment, torture, mutilation, corporal punishment,
collective punishment, reprisals, taking of hostages, rape, enforced prostitution, sexual
assault, humiliation and degrading treatment, enslavement and pillage of protected persons;
17. protect women and children from unlawful attack, in particular against rape, enforced
prostitution or any other form of indecent assault;
18. require humane treatment of any person detained by a force, whether they are members of
the armed forces of a party to the conflict or any other person detained for any reason;
19. require respect, protection and treatment of the wounded, sick or shipwrecked of both sides
without discrimination, and those from the civilian population wherever practicable;
20. relate to the search for and identification of the wounded, sick, shipwrecked, and the dead;
21. prohibit attacks on medical establishments or mobile medical units;
22. require respect and protection of medical personnel and religious personnel;
23. protect the transportation of the wounded and sick and medical equipment;
24. protect the Red Cross, Red Crescent and Red Crystal emblems;
25. relate to the right of the families to know about the fate of their sick, wounded and
deceased relatives and facilitate the work of the ICRC Central Tracing Agency; and
26. protect to the work of humanitarian relief;
27. prohibit the use of child soldiers;
28. prohibit mercenary activity;
29. require measures for the protection of civilians from the effects of explosive remnants of
war and cluster munition remnants.
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Declaration Renouncing the Use, in Time of War,
of Explosive Projectiles Under 400 Grammes Weight,
Saint Petersburg, 1868

Document printed from the ICRC web site on the 07.08.2012

Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles Under 400 Grammes Weight. Saint Petersburg, 29
November / 11 December 1868.
Full text

On the proposition of the Imperial Cabinet of Russia, an International Military Commission having
assembled at St. Petersburg in order to examine the expediency of forbidding the use of certain
projectiles in time of war between civilized nations, and that Commission having by common
agreement fixed the technical limits at which the necessities of war ought to yield to the requirements
of humanity, the Undersigned are authorized by the orders of their Governments to declare as follows:
Considering:
That the progress of civilization should have the effect of alleviating as much as possible the
calamities of war;
That the only legitimate object which States should endeavour to accomplish during war is to weaken
the military forces of the enemy;
That for this purpose it is sufficient to disable the greatest possible number of men;
That this object would be exceeded by the employment of arms which uselessly aggravate the
sufferings of disabled men, or render their death inevitable;
That the employment of such arms would, therefore, be contrary to the laws of humanity;

The Contracting Parties engage mutually to renounce, in case of war among themselves, the
employment by their military or naval troops of any projectile of a weight below 400 grammes, which
is either explosive or charged with fulminating or inflammable substances.
They will invite all the States which have not taken part in the deliberations of the International Military
Commission assembled at St. Petersburg by sending Delegates thereto, to accede to the present
engagement.
This engagement is compulsory only upon the Contracting or Acceding Parties thereto in case of war
between two or more of themselves; it is not applicable to non-Contracting Parties, or Parties who
shall not have acceded to it.
It will also cease to be compulsory from the moment when, in a war between Contracting or Acceding
Parties, a non-Contracting Party or a non-Acceding Party shall join one of the belligerents.
The Contracting or Acceding Parties reserve to themselves to come hereafter to an understanding
whenever a precise proposition shall be drawn up in view of future improvements which science may
effect in the armament of troops, in order to maintain the principles which they have established, and
to conciliate the necessities of war with the laws of humanity.
Done at St. Petersburg, 29 November (11 December) 1868.
(Here follow signatures)

International Committee of the Red Cross
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Excessively Injurious or to have Indiscriminate Effects, 1980
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Amendment to Article I of the Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons
which may be deemed to be Excessively Injurious or to have
Indiscriminate Effects, 2001
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Protocol on Explosive Remnants of War (Protocol V), 2003
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 $EDQGRQHGH[SORVLYHRUGQDQFHPHDQVH[SORVLYHRUGQDQFHWKDWKDVQRWEHHQXVHG
GXULQJDQDUPHGFRQIOLFWWKDWKDVEHHQOHIWEHKLQGRUGXPSHGE\DSDUW\WRDQDUPHGFRQ
IOLFWDQGZKLFKLVQRORQJHUXQGHUFRQWURORIWKHSDUW\WKDWOHIWLWEHKLQGRUGXPSHGLW
$EDQGRQHGH[SORVLYHRUGQDQFHPD\RUPD\QRWKDYHEHHQSULPHGIXVHGDUPHGRURWKHU
ZLVHSUHSDUHGIRUXVH

 8QH[SORGHG RUGQDQFH PHDQV H[SORVLYH RUGQDQFH WKDW KDV EHHQ SULPHG IXVHG
DUPHGRURWKHUZLVHSUHSDUHGIRUXVHDQGXVHGLQDQDUPHGFRQIOLFW,WPD\KDYHEHHQILUHG
GURSSHGODXQFKHGRUSURMHFWHGDQGVKRXOGKDYHH[SORGHGEXWIDLOHGWRGRVR

 ([SORVLYH RUGQDQFH PHDQV FRQYHQWLRQDO PXQLWLRQV FRQWDLQLQJ H[SORVLYHV ZLWK
WKHH[FHSWLRQRIPLQHVERRE\WUDSVDQGRWKHUGHYLFHVDVGHILQHGLQ3URWRFRO,,RIWKLV&RQ
YHQWLRQDVDPHQGHGRQ0D\

)RUWKHSXUSRVHRIWKLV3URWRFRO

$UWLFOH'HILQLWLRQV

 $UWLFOHVDQGRIWKLV3URWRFRODSSO\WRH[SORVLYHUHPQDQWVRIZDURWKHUWKDQ
H[LVWLQJH[SORVLYHUHPQDQWVRIZDUDVGHILQHGLQ$UWLFOHSDUDJUDSKRIWKLV3URWRFRO

 7KLV3URWRFROVKDOODSSO\WRVLWXDWLRQVUHVXOWLQJIURPFRQIOLFWVUHIHUUHGWRLQ$UWL
FOHSDUDJUDSKVWRRIWKH&RQYHQWLRQDVDPHQGHGRQ'HFHPEHU

 7KLV3URWRFROVKDOODSSO\WRH[SORVLYHUHPQDQWVRIZDURQWKHODQGWHUULWRU\LQFOXG
LQJLQWHUQDOZDWHUVRI+LJK&RQWUDFWLQJ3DUWLHV

 ,QFRQIRUPLW\ZLWKWKH&KDUWHURIWKH8QLWHG1DWLRQVDQGRIWKHUXOHVRIWKHLQWHU
QDWLRQDOODZRIDUPHGFRQIOLFWDSSOLFDEOHWRWKHP+LJK&RQWUDFWLQJ3DUWLHVDJUHHWRFRPSO\
ZLWKWKHREOLJDWLRQVVSHFLILHGLQWKLV3URWRFROERWKLQGLYLGXDOO\DQGLQFRRSHUDWLRQZLWK
RWKHU+LJK&RQWUDFWLQJ3DUWLHVWRPLQLPLVHWKHULVNVDQGHIIHFWVRIH[SORVLYHUHPQDQWVRI
ZDULQSRVWFRQIOLFWVLWXDWLRQV

$UWLFOH*HQHUDOSURYLVLRQDQGVFRSHRIDSSOLFDWLRQ

+DYHDJUHHGDVIROORZV

$QGZLOOLQJWRDGGUHVVJHQHULFSUHYHQWLYHPHDVXUHVWKURXJKYROXQWDU\EHVWSUDFWLFHV
VSHFLILHGLQD7HFKQLFDO$QQH[IRULPSURYLQJWKHUHOLDELOLW\RIPXQLWLRQVDQGWKHUHIRUH
PLQLPLVLQJWKHRFFXUUHQFHRIH[SORVLYHUHPQDQWVRIZDU

&RQVFLRXVRIWKHQHHGWRFRQFOXGHD3URWRFRORQSRVWFRQIOLFWUHPHGLDOPHDVXUHVRID
JHQHULFQDWXUHLQRUGHUWRPLQLPLVHWKHULVNVDQGHIIHFWVRIH[SORVLYHUHPQDQWVRIZDU

5HFRJQLVLQJ WKH VHULRXV SRVWFRQIOLFW KXPDQLWDULDQ SUREOHPV FDXVHG E\ H[SORVLYH
UHPQDQWVRIZDU

7KH+LJK&RQWUDFWLQJ3DUWLHV

VXUYH\DQGDVVHVVWKHWKUHDWSRVHGE\H[SORVLYHUHPQDQWVRIZDU

PDUNDQGFOHDUUHPRYHRUGHVWUR\H[SORVLYHUHPQDQWVRIZDU



 +LJK&RQWUDFWLQJ3DUWLHVDQGSDUWLHVWRDQDUPHGFRQIOLFWVKDOOWRWKHPD[LPXP
H[WHQWSRVVLEOHDQGDVIDUDVSUDFWLFDEOHUHFRUGDQGUHWDLQLQIRUPDWLRQRQWKHXVHRIH[SOR

$UWLFOH5HFRUGLQJUHWDLQLQJDQGWUDQVPLVVLRQRILQIRUPDWLRQ

 +LJK&RQWUDFWLQJ3DUWLHVVKDOOFRRSHUDWHZKHUHDSSURSULDWHERWKDPRQJWKHP
VHOYHVDQGZLWKRWKHUVWDWHVUHOHYDQWUHJLRQDODQGLQWHUQDWLRQDORUJDQLVDWLRQVDQGQRQJRY
HUQPHQWDO RUJDQLVDWLRQV RQ WKH SURYLVLRQ RI LQWHU DOLD WHFKQLFDO ILQDQFLDO PDWHULDO DQG
KXPDQ UHVRXUFHV DVVLVWDQFH LQFOXGLQJ LQ DSSURSULDWH FLUFXPVWDQFHV WKH XQGHUWDNLQJ RI
MRLQWRSHUDWLRQVQHFHVVDU\WRIXOILOWKHSURYLVLRQVRIWKLV$UWLFOH

 ,Q FRQGXFWLQJ WKH DERYH DFWLYLWLHV +LJK &RQWUDFWLQJ 3DUWLHV DQG SDUWLHV WR DQ
DUPHGFRQIOLFWVKDOOWDNHLQWRDFFRXQWLQWHUQDWLRQDOVWDQGDUGVLQFOXGLQJWKH,QWHUQDWLRQDO
0LQH$FWLRQ6WDQGDUGV

G WDNHVWHSVWRPRELOLVHUHVRXUFHVWRFDUU\RXWWKHVHDFWLYLWLHV

F

E DVVHVVDQGSULRULWLVHQHHGVDQGSUDFWLFDELOLW\LQWHUPVRIPDUNLQJDQGFOHDU
DQFHUHPRYDORUGHVWUXFWLRQ

D

 $IWHUWKHFHVVDWLRQRIDFWLYHKRVWLOLWLHVDQGDVVRRQDVIHDVLEOHHDFK+LJK&RQ
WUDFWLQJ3DUW\DQGSDUW\WRDQDUPHGFRQIOLFWVKDOOWDNHWKHIROORZLQJPHDVXUHVLQDIIHFWHG
WHUULWRULHVXQGHULWVFRQWUROWRUHGXFHWKHULVNVSRVHGE\H[SORVLYHUHPQDQWVRIZDU

 $IWHUWKHFHVVDWLRQRIDFWLYHKRVWLOLWLHVDQGDVVRRQDVIHDVLEOHHDFK+LJK&RQ
WUDFWLQJ3DUW\DQGSDUW\WRDQDUPHGFRQIOLFWVKDOOPDUNDQGFOHDUUHPRYHRUGHVWUR\H[SOR
VLYHUHPQDQWVRIZDULQDIIHFWHGWHUULWRULHVXQGHULWVFRQWURO$UHDVDIIHFWHGE\H[SORVLYH
UHPQDQWVRIZDUZKLFKDUHDVVHVVHGSXUVXDQWWRSDUDJUDSKRIWKLV$UWLFOHDVSRVLQJDVH
ULRXVKXPDQLWDULDQULVNVKDOOEHDFFRUGHGSULRULW\VWDWXVIRUFOHDUDQFHUHPRYDORUGHVWUXF
WLRQ

 (DFK+LJK&RQWUDFWLQJ3DUW\DQGSDUW\WRDQDUPHGFRQIOLFWVKDOOEHDUWKHUHVSRQ
VLELOLWLHVVHWRXWLQWKLV$UWLFOHZLWKUHVSHFWWRDOOH[SORVLYHUHPQDQWVRIZDULQWHUULWRU\XQ
GHULWVFRQWURO,QFDVHVZKHUHDXVHURIH[SORVLYHRUGQDQFHZKLFKKDVEHFRPHH[SORVLYH
UHPQDQWVRIZDUGRHVQRWH[HUFLVHFRQWURORIWKHWHUULWRU\WKHXVHUVKDOODIWHUWKHFHVVDWLRQ
RIDFWLYHKRVWLOLWLHVSURYLGHZKHUHIHDVLEOHLQWHUDOLDWHFKQLFDOILQDQFLDOPDWHULDORUKX
PDQUHVRXUFHVDVVLVWDQFHELODWHUDOO\RUWKURXJKDPXWXDOO\DJUHHGWKLUGSDUW\LQFOXGLQJLQ
WHUDOLDWKURXJKWKH8QLWHG1DWLRQVV\VWHPRURWKHUUHOHYDQWRUJDQLVDWLRQVWRIDFLOLWDWHWKH
PDUNLQJDQGFOHDUDQFHUHPRYDORUGHVWUXFWLRQRIVXFKH[SORVLYHUHPQDQWVRIZDU

$UWLFOH&OHDUDQFHUHPRYDORUGHVWUXFWLRQRIH[SORVLYHUHPQDQWVRIZDU

 ([LVWLQJH[SORVLYHUHPQDQWVRIZDUPHDQVXQH[SORGHGRUGQDQFHDQGDEDQGRQHG
H[SORVLYHRUGQDQFHWKDWH[LVWHGSULRUWRWKHHQWU\LQWRIRUFHRIWKLV3URWRFROIRUWKH+LJK
&RQWUDFWLQJ3DUW\RQZKRVHWHUULWRU\LWH[LVWV

 ([SORVLYHUHPQDQWVRIZDUPHDQVXQH[SORGHGRUGQDQFHDQGDEDQGRQHGH[SORVLYH
RUGQDQFH

>(1*/,6+ 7(;7²7(;7( $1*/$,6@
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(DFK+LJK&RQWUDFWLQJ3DUW\DQGSDUW\WRDQDUPHGFRQIOLFWVKDOO



 7KHSURYLVLRQVRIWKLV$UWLFOHDUHZLWKRXWSUHMXGLFHWRH[LVWLQJ,QWHUQDWLRQDO+X
PDQLWDULDQ/DZRURWKHULQWHUQDWLRQDOLQVWUXPHQWVDVDSSOLFDEOHRUGHFLVLRQVE\WKH6HFXULW\
&RXQFLORIWKH8QLWHG1DWLRQVZKLFKSURYLGHIRUDKLJKHUOHYHORISURWHFWLRQ

E 8SRQUHTXHVWE\VXFKDKXPDQLWDULDQPLVVLRQRURUJDQLVDWLRQSURYLGHDVIDU
DVIHDVLEOHLQIRUPDWLRQRQWKHORFDWLRQRIDOOH[SORVLYHUHPQDQWVRIZDUWKDWLWLVDZDUHRI
LQWHUULWRU\ZKHUHWKHUHTXHVWLQJKXPDQLWDULDQPLVVLRQRURUJDQLVDWLRQZLOORSHUDWHRULVRS
HUDWLQJ

D 3URWHFWDVIDUDVIHDVLEOHIURPWKHHIIHFWVRIH[SORVLYHUHPQDQWVRIZDUKX
PDQLWDULDQPLVVLRQVDQGRUJDQLVDWLRQVWKDWDUHRUZLOOEHRSHUDWLQJLQWKHDUHDXQGHUWKH
FRQWURORIWKH+LJK&RQWUDFWLQJ3DUW\RUSDUW\WRDQDUPHGFRQIOLFWDQGZLWKWKDWSDUW\ VFRQ
VHQW



$UWLFOH3URYLVLRQVIRUWKHSURWHFWLRQRIKXPDQLWDULDQPLVVLRQVDQGRUJDQLVDWLRQVIURP
WKHHIIHFWVRIH[SORVLYHUHPQDQWVRIZDU

 +LJK&RQWUDFWLQJ3DUWLHVDQGSDUWLHVWRDQDUPHGFRQIOLFWVKDOOWDNHDOOIHDVLEOH
SUHFDXWLRQVLQWKHWHUULWRU\XQGHUWKHLUFRQWURODIIHFWHGE\H[SORVLYHUHPQDQWVRIZDUWRSUR
WHFWWKHFLYLOLDQSRSXODWLRQLQGLYLGXDOFLYLOLDQVDQGFLYLOLDQREMHFWVIURPWKHULVNVDQGHI
IHFWVRIH[SORVLYHUHPQDQWVRIZDU)HDVLEOHSUHFDXWLRQVDUHWKRVHSUHFDXWLRQVZKLFKDUH
SUDFWLFDEOHRUSUDFWLFDEO\SRVVLEOHWDNLQJLQWRDFFRXQWDOOFLUFXPVWDQFHVUXOLQJDWWKHWLPH
LQFOXGLQJKXPDQLWDULDQDQGPLOLWDU\FRQVLGHUDWLRQV7KHVHSUHFDXWLRQVPD\LQFOXGHZDUQ
LQJVULVNHGXFDWLRQWRWKHFLYLOLDQSRSXODWLRQPDUNLQJIHQFLQJDQGPRQLWRULQJRIWHUULWRU\
DIIHFWHGE\H[SORVLYHUHPQDQWVRIZDUDVVHWRXWLQ3DUWRIWKH7HFKQLFDO$QQH[

$UWLFOH2WKHUSUHFDXWLRQVIRUWKHSURWHFWLRQRIWKHFLYLOLDQSRSXODWLRQLQGLYLGXDO
FLYLOLDQVDQGFLYLOLDQREMHFWVIURPWKHULVNVDQGHIIHFWVRIH[SORVLYHUHPQDQWVRIZDU

 ,QUHFRUGLQJUHWDLQLQJDQGWUDQVPLWWLQJVXFKLQIRUPDWLRQWKH+LJK&RQWUDFWLQJ
3DUWLHVVKRXOGKDYHUHJDUGWR3DUWRIWKH7HFKQLFDO$QQH[

 +LJK &RQWUDFWLQJ 3DUWLHV DQG SDUWLHV WR DQ DUPHG FRQIOLFW ZKLFK KDYH XVHG RU
DEDQGRQHGH[SORVLYHRUGQDQFHZKLFKPD\KDYHEHFRPHH[SORVLYHUHPQDQWVRIZDUVKDOO
ZLWKRXWGHOD\DIWHUWKHFHVVDWLRQRIDFWLYHKRVWLOLWLHVDQGDVIDUDVSUDFWLFDEOHVXEMHFWWR
WKHVHSDUWLHV OHJLWLPDWHVHFXULW\LQWHUHVWVPDNHDYDLODEOHVXFKLQIRUPDWLRQWRWKHSDUW\RU
SDUWLHVLQFRQWURORIWKHDIIHFWHGDUHDELODWHUDOO\RUWKURXJKDPXWXDOO\DJUHHGWKLUGSDUW\
LQFOXGLQJ LQWHU DOLD WKH 8QLWHG 1DWLRQV RU XSRQ UHTXHVW WR RWKHU UHOHYDQW RUJDQLVDWLRQV
ZKLFKWKHSDUW\SURYLGLQJWKHLQIRUPDWLRQLVVDWLVILHGDUHRUZLOOEHXQGHUWDNLQJULVNHGX
FDWLRQDQGWKHPDUNLQJDQGFOHDUDQFHUHPRYDORUGHVWUXFWLRQRIH[SORVLYHUHPQDQWVRIZDU
LQWKHDIIHFWHGDUHD

$UWLFOH$VVLVWDQFHZLWKUHVSHFWWRH[LVWLQJH[SORVLYHUHPQDQWVRIZDU

VLYHRUGQDQFHRUDEDQGRQPHQWRIH[SORVLYHRUGQDQFHWRIDFLOLWDWHWKHUDSLGPDUNLQJDQG
FOHDUDQFHUHPRYDORUGHVWUXFWLRQRIH[SORVLYHUHPQDQWVRIZDUULVNHGXFDWLRQDQGWKHSUR
YLVLRQRIUHOHYDQWLQIRUPDWLRQWRWKHSDUW\LQFRQWURORIWKHWHUULWRU\DQGWRFLYLOLDQSRSXOD
WLRQVLQWKDWWHUULWRU\



 +LJK&RQWUDFWLQJ3DUWLHVPD\VXEPLWUHTXHVWVIRUDVVLVWDQFHVXEVWDQWLDWHGE\UHO
HYDQW LQIRUPDWLRQ WR WKH 8QLWHG 1DWLRQV WR RWKHU DSSURSULDWH ERGLHV RU WR RWKHU VWDWHV
7KHVHUHTXHVWVPD\EHVXEPLWWHGWRWKH6HFUHWDU\*HQHUDORIWKH8QLWHG1DWLRQVZKRVKDOO

 (DFK+LJK&RQWUDFWLQJ3DUW\XQGHUWDNHVWRSURYLGHLQIRUPDWLRQWRWKHUHOHYDQWGD
WDEDVHVRQPLQHDFWLRQHVWDEOLVKHGZLWKLQWKH8QLWHG1DWLRQVV\VWHPHVSHFLDOO\LQIRUPD
WLRQFRQFHUQLQJYDULRXVPHDQVDQGWHFKQRORJLHVRIFOHDUDQFHRIH[SORVLYHUHPQDQWVRIZDU
OLVWVRIH[SHUWVH[SHUWDJHQFLHVRUQDWLRQDOSRLQWVRIFRQWDFWRQFOHDUDQFHRIH[SORVLYHUHP
QDQWVRIZDUDQGRQDYROXQWDU\EDVLVWHFKQLFDOLQIRUPDWLRQRQUHOHYDQWW\SHVRIH[SORVLYH
RUGQDQFH

 (DFK+LJK&RQWUDFWLQJ3DUW\VKDOOKDYHWKHULJKWWRSDUWLFLSDWHLQWKHIXOOHVWSRV
VLEOHH[FKDQJHRIHTXLSPHQWPDWHULDODQGVFLHQWLILFDQGWHFKQRORJLFDOLQIRUPDWLRQRWKHU
WKDQZHDSRQVUHODWHGWHFKQRORJ\QHFHVVDU\IRUWKHLPSOHPHQWDWLRQRIWKLV3URWRFRO+LJK
&RQWUDFWLQJ3DUWLHVXQGHUWDNHWRIDFLOLWDWHVXFKH[FKDQJHVLQDFFRUGDQFHZLWKQDWLRQDOOHJ
LVODWLRQDQGVKDOOQRWLPSRVHXQGXHUHVWULFWLRQVRQWKHSURYLVLRQRIFOHDUDQFHHTXLSPHQW
DQGUHODWHGWHFKQRORJLFDOLQIRUPDWLRQIRUKXPDQLWDULDQSXUSRVHV

 (DFK+LJK&RQWUDFWLQJ3DUW\LQDSRVLWLRQWRGRVRVKDOOFRQWULEXWHWRWUXVWIXQGV
ZLWKLQWKH8QLWHG1DWLRQVV\VWHPDVZHOODVRWKHUUHOHYDQWWUXVWIXQGVWRIDFLOLWDWHWKHSUR
YLVLRQRIDVVLVWDQFHXQGHUWKLV3URWRFRO

 (DFK+LJK&RQWUDFWLQJ3DUW\LQDSRVLWLRQWRGRVRVKDOOSURYLGHDVVLVWDQFHIRUWKH
FDUHDQGUHKDELOLWDWLRQDQGVRFLDODQGHFRQRPLFUHLQWHJUDWLRQRIYLFWLPVRIH[SORVLYHUHP
QDQWVRIZDU6XFKDVVLVWDQFHPD\EHSURYLGHGLQWHUDOLDWKURXJKWKH8QLWHG1DWLRQVV\VWHP
UHOHYDQWLQWHUQDWLRQDOUHJLRQDORUQDWLRQDORUJDQLVDWLRQVRULQVWLWXWLRQVWKH,QWHUQDWLRQDO
&RPPLWWHHRIWKH5HG&URVVQDWLRQDO5HG&URVVDQG5HG&UHVFHQWVRFLHWLHVDQGWKHLU,Q
WHUQDWLRQDO)HGHUDWLRQQRQJRYHUQPHQWDORUJDQLVDWLRQVRURQDELODWHUDOEDVLV

 (DFK+LJK&RQWUDFWLQJ3DUW\LQDSRVLWLRQWRGRVRVKDOOSURYLGHDVVLVWDQFHIRUWKH
PDUNLQJDQGFOHDUDQFHUHPRYDORUGHVWUXFWLRQRIH[SORVLYHUHPQDQWVRIZDUDQGIRUULVN
HGXFDWLRQWRFLYLOLDQSRSXODWLRQVDQGUHODWHGDFWLYLWLHVLQWHUDOLDWKURXJKWKH8QLWHG1DWLRQV
V\VWHPRWKHUUHOHYDQWLQWHUQDWLRQDOUHJLRQDORUQDWLRQDORUJDQLVDWLRQVRULQVWLWXWLRQVWKH
,QWHUQDWLRQDO&RPPLWWHHRIWKH5HG&URVVQDWLRQDO5HG&URVVDQG5HG&UHVFHQWVRFLHWLHV
DQGWKHLU,QWHUQDWLRQDO)HGHUDWLRQQRQJRYHUQPHQWDORUJDQLVDWLRQVRURQDELODWHUDOEDVLV

$UWLFOH&RRSHUDWLRQDQGDVVLVWDQFH

 (DFK+LJK&RQWUDFWLQJ3DUW\LQDSRVLWLRQWRGRVRVKDOOSURYLGHDVVLVWDQFHLQGHDO
LQJZLWKWKHSUREOHPVSRVHGE\H[LVWLQJH[SORVLYHUHPQDQWVRIZDUDVQHFHVVDU\DQGIHD
VLEOH,QVRGRLQJ+LJK&RQWUDFWLQJ3DUWLHVVKDOODOVRWDNHLQWRDFFRXQWWKHKXPDQLWDULDQ
REMHFWLYHVRIWKLV3URWRFRODVZHOODVLQWHUQDWLRQDOVWDQGDUGVLQFOXGLQJWKH,QWHUQDWLRQDO
0LQH$FWLRQ6WDQGDUGV

 (DFK+LJK&RQWUDFWLQJ3DUW\KDVWKHULJKWWRVHHNDQGUHFHLYHDVVLVWDQFHZKHUH
DSSURSULDWHIURPRWKHU+LJK&RQWUDFWLQJ3DUWLHVIURPVWDWHVQRQSDUW\DQGUHOHYDQWLQWHU
QDWLRQDORUJDQLVDWLRQVDQGLQVWLWXWLRQVLQGHDOLQJZLWKWKHSUREOHPVSRVHGE\H[LVWLQJH[
SORVLYHUHPQDQWVRIZDU
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D

UHYLHZRIWKHVWDWXVDQGRSHUDWLRQRIWKLV3URWRFRO

7KHZRUNRIWKHFRQIHUHQFHVRI+LJK&RQWUDFWLQJ3DUWLHVVKDOOLQFOXGH

SUHSDUDWLRQIRUUHYLHZFRQIHUHQFHV



 7KH+LJK&RQWUDFWLQJ3DUWLHVXQGHUWDNHWRFRQVXOWHDFKRWKHUDQGWRFRRSHUDWH
ZLWKHDFKRWKHUELODWHUDOO\WKURXJKWKH6HFUHWDU\*HQHUDORIWKH8QLWHG1DWLRQVRUWKURXJK

 (DFK+LJK&RQWUDFWLQJ3DUW\VKDOOUHTXLUHWKDWLWVDUPHGIRUFHVDQGUHOHYDQWDJHQ
FLHVRUGHSDUWPHQWVLVVXHDSSURSULDWHLQVWUXFWLRQVDQGRSHUDWLQJSURFHGXUHVDQGWKDWLWVSHU
VRQQHOUHFHLYHWUDLQLQJFRQVLVWHQWZLWKWKHUHOHYDQWSURYLVLRQVRIWKLV3URWRFRO

$UWLFOH&RPSOLDQFH

 7KH FRVWV RI WKH &RQIHUHQFH RI +LJK &RQWUDFWLQJ 3DUWLHVVKDOO EH ERUQH E\WKH
+LJK&RQWUDFWLQJ3DUWLHVDQG6WDWHVQRWSDUWLHVSDUWLFLSDWLQJLQWKH&RQIHUHQFHLQDFFRU
GDQFHZLWKWKH8QLWHG1DWLRQVVFDOHRIDVVHVVPHQWDGMXVWHGDSSURSULDWHO\

F

E FRQVLGHUDWLRQRIPDWWHUVSHUWDLQLQJWRQDWLRQDOLPSOHPHQWDWLRQRIWKLV3URWR
FROLQFOXGLQJQDWLRQDOUHSRUWLQJRUXSGDWLQJRQDQDQQXDOEDVLV



 7KH+LJK&RQWUDFWLQJ3DUWLHVXQGHUWDNHWRFRQVXOWDQGFRRSHUDWHZLWKHDFKRWKHU
RQDOOLVVXHVUHODWHGWRWKHRSHUDWLRQRIWKLV3URWRFRO)RUWKLVSXUSRVHD&RQIHUHQFHRI+LJK
&RQWUDFWLQJ3DUWLHVVKDOOEHKHOGDVDJUHHGWRE\DPDMRULW\EXWQROHVVWKDQHLJKWHHQ+LJK
&RQWUDFWLQJ3DUWLHV

$UWLFOH&RQVXOWDWLRQVRI+LJK&RQWUDFWLQJ3DUWLHV

 (DFK+LJK&RQWUDFWLQJ3DUW\PD\RQDYROXQWDU\EDVLVH[FKDQJHLQIRUPDWLRQUH
ODWHGWRHIIRUWVWRSURPRWHDQGHVWDEOLVKEHVWSUDFWLFHVLQUHVSHFWRISDUDJUDSKRIWKLV$U
WLFOH

 %HDULQJ LQ PLQG WKH GLIIHUHQW VLWXDWLRQV DQG FDSDFLWLHV HDFK +LJK &RQWUDFWLQJ
3DUW\LVHQFRXUDJHGWRWDNHJHQHULFSUHYHQWLYHPHDVXUHVDLPHGDWPLQLPLVLQJWKHRFFXU
UHQFHRIH[SORVLYHUHPQDQWVRIZDULQFOXGLQJEXWQRWOLPLWHGWRWKRVHUHIHUUHGWRLQSDUW
RIWKH7HFKQLFDO$QQH[

$UWLFOH*HQHULFSUHYHQWLYHPHDVXUHV



RWKHUDSSURSULDWHLQWHUQDWLRQDOSURFHGXUHVWRUHVROYHDQ\SUREOHPVWKDWPD\DULVHZLWKUH
JDUGWRWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRIWKHSURYLVLRQVRIWKLV3URWRFRO

WUDQVPLWWKHPWRDOO+LJK&RQWUDFWLQJ3DUWLHVDQGWRUHOHYDQWLQWHUQDWLRQDORUJDQLVDWLRQV
DQGQRQJRYHUQPHQWDORUJDQLVDWLRQV

 ,QWKHFDVHRIUHTXHVWVWRWKH8QLWHG1DWLRQVWKH6HFUHWDU\*HQHUDORIWKH8QLWHG
1DWLRQVZLWKLQWKHUHVRXUFHVDYDLODEOHWRWKH6HFUHWDU\*HQHUDORIWKH8QLWHG1DWLRQVPD\
WDNHDSSURSULDWHVWHSVWRDVVHVVWKHVLWXDWLRQDQGLQFRRSHUDWLRQZLWKWKHUHTXHVWLQJ+LJK
&RQWUDFWLQJ3DUW\DQGRWKHU+LJK&RQWUDFWLQJ3DUWLHVZLWKUHVSRQVLELOLW\DVVHWRXWLQ$UWL
FOH  DERYH UHFRPPHQGWKH DSSURSULDWH SURYLVLRQRI DVVLVWDQFH7KH6HFUHWDU\*HQHUDO
PD\DOVRUHSRUWWR+LJK&RQWUDFWLQJ3DUWLHVRQDQ\VXFKDVVHVVPHQWDVZHOODVRQWKHW\SH
DQGVFRSHRIDVVLVWDQFHUHTXLUHGLQFOXGLQJSRVVLEOHFRQWULEXWLRQVIURPWKHWUXVWIXQGVHV
WDEOLVKHGZLWKLQWKH8QLWHG1DWLRQVV\VWHP
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WKHORFDWLRQRIDUHDVWDUJHWHGXVLQJH[SORVLYHRUGQDQFH

 WKHW\SHVDQGDSSUR[LPDWHQXPEHURIH[SORVLYHRUGQDQFHXVHGLQWKH

 WKHJHQHUDOORFDWLRQRINQRZQDQGSUREDEOH8;2

2Q8;2WKHUHOHDVHGLQIRUPDWLRQVKRXOGFRQWDLQGHWDLOVRQ

&RQWHQW



 WKHW\SHVRI$;2DWHDFKVSHFLILFVLWH

 WKHDSSUR[LPDWHQXPEHURI$;2DWHDFKVSHFLILFVLWH

 WKHORFDWLRQRIWKH$;2

2Q$;2WKHUHOHDVHGLQIRUPDWLRQVKRXOGFRQWDLQGHWDLOVRQ

 WKHPHWKRGIRUVDIHGLVSRVDORIWKHH[SORVLYHRUGQDQFH

 WKHPHWKRGRILGHQWLI\LQJWKHH[SORVLYHRUGQDQFHLQFOXGLQJFRORXU
VL]HDQGVKDSHDQGRWKHUUHOHYDQWPDUNLQJV

WDUJHWHGDUHDV

L

F 5HOHDVHRILQIRUPDWLRQ,QIRUPDWLRQUHFRUGHGDQGVWRUHGE\D6WDWHLQDFFRU
GDQFHZLWKSDUDJUDSKV D DQG E VKRXOGWDNLQJLQWRDFFRXQWWKHVHFXULW\LQWHUHVWVDQGRWK
HUREOLJDWLRQVRIWKH6WDWHSURYLGLQJWKHLQIRUPDWLRQEHUHOHDVHGLQDFFRUGDQFHZLWKWKH
IROORZLQJSURYLVLRQV

E 6WRUDJH RI LQIRUPDWLRQ :KHUH D 6WDWH KDV UHFRUGHG LQIRUPDWLRQ LQ DFFRU
GDQFHZLWKSDUDJUDSK D LWVKRXOGEHVWRUHGLQVXFKDPDQQHUDVWRDOORZIRULWVUHWULHYDO
DQGVXEVHTXHQWUHOHDVHLQDFFRUGDQFHZLWKSDUDJUDSK F 

YLL WKHW\SHVRI$;2DWHDFKVSHFLILFVLWH

YL WKHDSSUR[LPDWHDPRXQWRI$;2DWHDFKVSHFLILFVLWH

Y WKHORFDWLRQRI$;2

:KHUHD6WDWHKDVEHHQREOLJHGWRDEDQGRQH[SORVLYHRUGQDQFHLQWKHFRXUVHRIRSHU
DWLRQVLWVKRXOGHQGHDYRXUWROHDYH$;2LQDVDIHDQGVHFXUHPDQQHUDQGUHFRUGLQIRUPD
WLRQRQWKLVRUGQDQFHDVIROORZV

LY WKHJHQHUDOORFDWLRQRINQRZQDQGSUREDEOH8;2

LLL WKHW\SHDQGQDWXUHRIH[SORVLYHRUGQDQFHXVHGLQDUHDVXQGHU L 

LL WKHDSSUR[LPDWHQXPEHURIH[SORVLYHRUGQDQFHXVHGLQWKHDUHDVXQGHU L 

L

D 5HFRUGLQJ RI LQIRUPDWLRQ 5HJDUGLQJ H[SORVLYH RUGQDQFH ZKLFK PD\ KDYH
EHFRPH8;2D6WDWHVKRXOGHQGHDYRXUWRUHFRUGWKHIROORZLQJLQIRUPDWLRQDVDFFXUDWHO\
DVSRVVLEOH

 5HFRUGLQJVWRUDJHDQGUHOHDVHRILQIRUPDWLRQIRU8QH[SORGHG2UGQDQFH 8;2
DQG$EDQGRQHG([SORVLYH2UGQDQFH $;2

7KLV7HFKQLFDO$QQH[FRQWDLQVVXJJHVWHGEHVWSUDFWLFHIRUDFKLHYLQJWKHREMHFWLYHV
FRQWDLQHGLQ$UWLFOHVDQGRIWKLV3URWRFRO7KLV7HFKQLFDO$QQH[ZLOOEHLPSOHPHQW
HGE\+LJK&RQWUDFWLQJ3DUWLHVRQDYROXQWDU\EDVLV

7(&+1,&$/$11(;

9ROXPH$

 WKHORFDWLRQDQGQDWXUHRIDQ\ERRE\WUDSVNQRZQWREHSUHVHQWLQWKH

 VWDWHRIUHDGLQHVV

 LQIRUPDWLRQRQW\SHDQGPHWKRGVRISDFNLQJIRU$;2

 WKH PHWKRG RI LGHQWLI\LQJ WKH $;2 LQFOXGLQJ FRORXU VL]H DQG

:DUQLQJVULVNHGXFDWLRQPDUNLQJIHQFLQJDQGPRQLWRULQJ



I 3DUWLHVWRDFRQIOLFWVKRXOGHPSOR\WKLUGSDUWLHVVXFKDVLQWHUQDWLRQDORUJDQL
VDWLRQVDQGQRQJRYHUQPHQWDORUJDQLVDWLRQVZKHQWKH\GRQRWKDYHWKHUHVRXUFHVDQGVNLOOV
WRGHOLYHUHIILFLHQWULVNHGXFDWLRQ

H :DUQLQJVVKRXOGEHJLYHQDVVRRQDVSRVVLEOHGHSHQGLQJRQWKHFRQWH[WDQG
WKH LQIRUPDWLRQ DYDLODEOH $ ULVN HGXFDWLRQ SURJUDPPH VKRXOG UHSODFH D ZDUQLQJV SUR
JUDPPHDVVRRQDVSRVVLEOH:DUQLQJVDQGULVNHGXFDWLRQDOZD\VVKRXOGEHSURYLGHGWRWKH
DIIHFWHGFRPPXQLWLHVDWWKHHDUOLHVWSRVVLEOHWLPH

G :DUQLQJVDQGULVNHGXFDWLRQVKRXOGEHSURYLGHGWRWKHDIIHFWHGFLYLOLDQSRS
XODWLRQZKLFKFRPSULVHVFLYLOLDQVOLYLQJLQRUDURXQGDUHDVFRQWDLQLQJH[SORVLYHUHPQDQWV
RIZDUDQGFLYLOLDQVZKRWUDQVLWVXFKDUHDV

F $OOSURJUDPPHVRIZDUQLQJVDQGULVNHGXFDWLRQVKRXOGZKHUHSRVVLEOHWDNH
LQWR DFFRXQW SUHYDLOLQJ QDWLRQDO DQG LQWHUQDWLRQDO VWDQGDUGV LQFOXGLQJ WKH ,QWHUQDWLRQDO
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4.
On 12 August 1999, on the fiftieth anniversary of the signature of the
Geneva Conventions, I signed, with others, a solemn appeal to all peoples,
nations and Governments to reject the idea that war is inevitable and to work
tirelessly to eradicate its underlying causes; to demand of all those involved
in armed conflicts that they respect the essential humanitarian principles and
the rules of international law; to spare civilians the agony of war; and to
foster relations between individuals, peoples and nations on the basis of
respect for human dignity, compassion and solidarity.

3.
International humanitarian and human rights law set out the rights of
civilians and the obligations of combatants during time of conflict. Yet,
belligerents throughout the world refuse to respect these statutes, relying
instead on terror as a means of control over populations. Terrible hardships
are borne by those who are targeted and tremendous stresses are placed on those
who attempt to cope with each crisis.

2.
Despite the adoption of the various conventions on international
humanitarian and human rights law over the past 50 years, hardly a day goes by
where we are not presented with evidence of the intimidation, brutalization,
torture and killing of helpless civilians in situations of armed conflict.
Whether it is mutilations in Sierra Leone, genocide in Rwanda, ethnic cleansing
in the Balkans or disappearances in Latin America, the parties to conflicts have
acted with deliberate indifference to those conventions. Rebel factions,
opposition fighters and Government forces continue to target innocent civilians
with alarming frequency.

1.
On 12 February 1999 the Security Council held an open meeting on the matter
of the protection of civilians in armed conflict. The Council noted with
concern that civilians continued to be targeted in instances of armed conflict,
in flagrant violation of international humanitarian and human rights law
(S/PRST/1999/6). The Council requested that I submit a report with
recommendations on how it could act to improve both the physical and legal
protection of civilians in situations of armed conflict. I hereby submit the
present report to the Security Council in response to that request.

UNITED
NATIONS

THREATS AND VIOLENCE AGAINST CIVILIANS IN ARMED CONFLICT

Attacks against civilians

To date, 188 countries have ratified the Geneva Conventions.

/...

Protocol I additional to the four Geneva Conventions of 1949 extends the
definition of "international armed conflicts" to armed conflicts in which people
are fighting against colonial domination, alien occupation and against racist
regimes in the exercise of their right to self-determination. Protocol II
additional to the Geneva Conventions develops and supplements article 3 common
to the four Geneva Conventions concerning armed conflicts "not of an
international character" occurring in the territory of one of the "High
Contracting Parties".

2

1

10. In some cases, civilians have been systematically tortured and killed.
During the 1994 genocide in Rwanda, entire families were executed in their homes

9.
One feature of internal conflicts today is that the dividing line between
civilians and combatants is frequently blurred. Combatants often live or seek
shelter in villages, and sometimes use innocent civilians, even children, as
human shields. In some cases, communities provide logistic support to armed
groups, either voluntarily or under compulsion, and become targeted as a
consequence.

8.
In many of today’s armed conflicts, civilian casualties and the destruction
of civilian infrastructure are not simply byproducts of war, but the consequence
of the deliberate targeting of non-combatants. The violence is frequently
perpetrated by non-state actors, including irregular forces and privately
financed militias. In many conflicts, belligerents target civilians in order to
expel or eradicate segments of the population, or for the purpose of hastening
military surrender.

A.

7.
However, the failure of parties to armed conflict to comply with the law on
the one hand, and the lack of effective enforcement mechanisms on the other,
have led to a situation in which civilians suffer disproportionately, and which
the international community appears powerless to prevent.

6.
International humanitarian law sets standards for parties to an armed
conflict on the treatment of civilians and other protected persons. Virtually
all Member States have ratified the Geneva Conventions of 1949,1 with a majority
having signed or ratified the 1977 Protocols.2 There are also legal norms in
international human rights law from which there can be no derogation or
suspension in time of public emergency.

II.

5.
This report offers clear recommendations on what must be done to protect
civilians, including measures that the Security Council can adopt within its
sphere of responsibility. The report seeks to encourage decisive Council action
to address this critical issue and to promote a "climate of compliance". How
the Council responds to this challenge will be of crucial importance.
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Forced displacement

Combatants and armed elements mixed with civilians in camps for refugees
and internally displaced persons
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4
The rights of internally displaced persons have been outlined in the
"Guiding Principles on Internal Displacement", presented to the Commission on
Human Rights in 1998 by the Representative of the Secretary-General on
internally displaced persons (E/CN.4/1998/53/Add.2, annex).

3
The Office of the United Nations High Commissioner for Refugees estimates
the number of refugees at 13.2 million (The State of the World’s Refugees 1997-1998). The Representative of the Secretary-General for internally
displaced persons estimates their number at between 20 and 25 million
(E/CN.4/1999/79).

14. Despite the promise of temporary refuge, camps do not always guarantee
civilians protection. Failure to maintain the purely civilian and humanitarian
character of camps means that civilians can find themselves living side by side

C.

13. Furthermore, in many recent and current internal armed conflicts,
combatants deliberately intimidate, attack and displace local populations to
further their pursuit of economic control over natural resources. In such cases
combatants rely on, and indeed profit from, civilian displacement.

12. Forced displacement takes place both across and within national boundaries.
People forced to leave their country of nationality or permanent residence
should enjoy the protection of international refugee law, yet many do not.
Internally displaced persons are in principle covered by the laws of their own
country as well as by international humanitarian law applicable to victims of
non-governmental conflicts and international human rights law.4 Nevertheless,
guarantees found in international human rights and humanitarian law are often
disregarded by the country of origin or by the Government of the receiving
State. Non-state actors are often unwilling or unable to meet the protection
needs of displaced persons and refugees. This has led to many instances of
containment and refoulement of refugees. In other cases, national authorities
have been unwilling to acknowledge the existence of internally displaced persons
and have obstructed international efforts to assist and protect them.

11. Today, there are over 30 million displaced people,3 half of them children.
Often exposed to systematic atrocities and without adequate physical protection,
they are forced to flee, leaving behind their possessions, their homes and
family members. Since this report was commissioned, large segments of the
population of Kosovo in the Federal Republic of Yugoslavia were displaced, as
well as hundreds of thousands of Angolans affected by the resumption of civil
war there, to name just two places.

B.

and entire villages brutalized in an orchestrated campaign of mass extermination
that claimed more than 500,000 lives. In Sierra Leone, since 1997, more than
5,000 civilians have suffered mutilations. In Burundi, over a quarter of a
million people have been killed and hundreds of thousands repeatedly displaced.
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Specific problems faced by children

Specific problems faced by women

5
See report of the Special Representative of the Secretary-General for
Children and Armed Conflict of 12 October 1998 (A/53/482, paras. 18-22).
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18. Complex emergencies have a different impact on women and men. While men
account for the largest numbers of combatants, women and children are
disproportionately represented among civilians affected by conflict. This
usually leads to dramatic increases in the number of children and women heads of
households, leading to abrupt changes in their roles and increases in their
workloads. The breakdown of the social fabric and the disintegration of
families during times of armed conflict often leave women and girls especially
vulnerable to gender-based violence and sexual exploitation, including rape and
forced prostitution. Women also constitute the majority of refugees and

E.

17. The Machel report on the impact of armed conflict on children (A/51/306 and
Add.1) drew attention to aspects of children’s protection in armed conflict that
require new policy, programme and operational responses. It drew particular
attention to the gross violations of children’s rights when they, as soldiers,
are made to participate in mutilation campaigns, rape, gender-based violence and
sexual abuse.

16. The United Nations Children’s Fund estimates that two million children have
been killed as a direct result of armed conflict in the course of the last
decade. Three times that many have been seriously injured or permanently
disabled. Even greater numbers die of malnutrition and disease and more than
300,000 children under 18 years of age have been ruthlessly exploited as
soldiers in government armed forces or armed opposition groups in ongoing
conflicts.5 Inevitably, many of the children recruited into the military are
deprived of their basic rights, including those to family unity and education.
Countless numbers of children experience grave emotional wounds as a result of
their experiences and the events they witness.

D.

15. The presence of combatants in internally displaced person and refugee camps
can destabilize the situation in an entire region. The most striking example
was the infiltration of refugee camps in Zaire (now the Democratic Republic of
the Congo) and Rwanda following the end of the civil war in 1994 by the
Interahamwe and Impuzamugambi militia and remnants of the former Rwandan Army.
Such elements also jeopardize the safety and protection of civilians, especially
children, who may be forcibly recruited. Camps in States neighbouring the
refugees’ home country are often too close to the border and become militarized.
They therefore become susceptible to cross-border attacks, military incursions
and infiltration.

with combatants or other armed elements. In such circumstances, relief supplies
may be diverted to members of warring factions who do not qualify for
international protection or assistance. Moreover, warring factions frequently
control the movement of refugees, impeding return or other sustainable
solutions.
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Denial of humanitarian assistance and humanitarian access

Targeting of humanitarian and peacekeeping personnel

Widespread availability of small arms and continued use of
anti-personnel landmines
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23. The widespread use of small arms, light weapons and anti-personnel
landmines has had a significant impact on the scope and level of the violence
that affects civilian populations in armed conflict. The absence of effective
controls on the transfer of small arms along with their low cost make them
popular weapons in today’s conflicts. These light and easy-to-use weapons have
made it much easier to turn children into soldiers. Their easy availability to
untrained combatants has also greatly increased the risks of delivering
humanitarian assistance in affected areas.

H.

22. In recent years, United Nations staff and other humanitarian workers have
lost their lives in Afghanistan, Angola, Bosnia and Herzegovina, Burundi,
El Salvador, Ethiopia, Georgia, Haiti, Iraq, the Russian Federation (Chechnya),
Rwanda, Sierra Leone, Somalia, the Sudan, Tajikistan and Uganda, while others
have been abducted in Bosnia and Herzegovina, Georgia, Guatemala, Liberia, Peru,
the Russian Federation (Chechnya), Somalia, the Sudan and Tajikistan. Death,
injury or harassment of humanitarian personnel have become almost daily
occurrences.

21. Humanitarian and peacekeeping personnel have increasingly become targets of
organized violence. The protective emblem of the International Red Cross as
well as the Red Crescent, and the United Nations flag, which represent the
impartiality of relief workers, appear to offer less protection than ever.
Threats against relief workers and peacekeeping personnel further restrict the
ability of humanitarian organizations to ensure the delivery of assistance to
vulnerable populations.

G.

20. In this year alone, restrictions on the access of humanitarian
organizations to those in need have put hundreds of thousands at risk in Angola,
Kosovo (Federal Republic of Yugoslavia) and Sierra Leone. In the absence of any
international presence, civilians affected by the conflicts in these areas are
at the mercy of the warring parties and are dependent on them for the supplies
they need.

19. Combatants target civilians in conflict by, among other things, attempting
to restrict their access to food and/or other forms of life-saving assistance,
or, indeed, deliberately starving them. In 1992 in Somalia, for instance, the
parties to the conflict deliberately impeded the delivery of essential food and
medical supplies, while during the siege of the enclaves in Bosnia and
Herzegovina, civilians were systematically deprived of assistance necessary for
their survival.

F.

internally displaced persons: thus the burdens of displacement described above
are disproportionately borne by them. Men on the other hand have been the major
victims of summary mass executions in a number of recent wars.
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MAINTAINING PEACE AND SECURITY - THE ROLE OF THE SECURITY
COUNCIL IN THE PROTECTION OF CIVILIANS IN SITUATIONS OF
ARMED CONFLICT
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29. It is now generally recognized that the maintenance of international peace
and security requires action by the Security Council at all stages of a conflict
or potential conflict. Whenever possible, action must be taken to address the
root causes of conflict and to prevent disputes from escalating into violence.
Where, for whatever reason, these preventive approaches cannot be effectively
implemented or have failed, the main thrust of policy must be to minimize the
consequences of the violence for civilian populations and to seek to bring
hostilities to a close. In the aftermath of war, all efforts must be directed

28. The above statement affirms the intimate connections between systematic and
widespread violations of the rights of civilians and breakdowns in international
peace and security.

27. In its presidential statement of 12 February 1999 (S/PRST/1999/6), the
Security Council noted that large-scale human suffering is a consequence and
sometimes a contributing factor to instability and further conflict. Bearing in
mind its primary responsibility for the maintenance of international peace and
security, the Council affirmed the need for the international community to
assist and protect civilian populations affected by armed conflict. The Council
also expressed its willingness to respond, in accordance with the Charter of the
United Nations, to situations in which civilians, as such, have been targeted or
humanitarian assistance to civilians has been deliberately obstructed.

III.

26. Regional sanctions and embargoes are of special concern. Often hastily
imposed by neighbouring countries without clear guidelines regarding the
minimization of their humanitarian impact, regional sanctions have hampered the
provision of emergency humanitarian assistance in recent years, particularly in
Sierra Leone and Burundi. The impediments to the efficient processing of
humanitarian exemptions by regional sanctions authorities have, on several
occasions, prevented United Nations humanitarian operations from delivering
urgently needed assistance.

25. Recent experience has shown that sanctions can have a highly negative
impact on civilian populations, especially children and women. Sanctions
committees established by the Security Council to oversee the implementation of
sanctions regimes have recently taken steps to streamline and expedite their
procedures for processing humanitarian exemptions. Nonetheless, the collateral
effects of such measures continue to give cause for concern in many cases.

I.

24. Millions of unexploded low-cost anti-personnel landmines and other ordnance
constitute the deadly legacy of more than two dozen wars. They kill and maim
thousands of civilians every year. Landmines also deny the use of land for
agriculture, impede the delivery of humanitarian assistance and development aid
and disrupt and delay the resettlement and reintegration of returning internally
displaced persons and refugees.
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34. In the section which follows, I have elaborated a number of specific
recommendations for the Council to consider. These recommendations have emerged
from broad consultations, including, as requested, with the Inter-Agency
Standing Committee. They cover action at all stages of a conflict and include a
wide range of activities relating to both legal and physical protection. They
range from measures to promote adherence to international law, through political

33. Prevention, peace-making, peacekeeping and peace-building are mutually
reinforcing and must sometimes take place concurrently if the Security Council
is to adopt a comprehensive and integrated approach to protecting civilians in
armed conflict. In its presidential statement of 12 February 1999 the Council
called for a comprehensive and coordinated approach by Member States and
international organizations and agencies to address the problem of civilians in
situations of armed conflicts. Indeed it was in precisely this context that the
Council requested the present report containing concrete recommendations on ways
the Council, acting within its sphere of responsibility, could improve the
physical and legal protection of civilians in situations of armed conflict.

32. The Security Council’s increased concern for the plight of civilians in
armed conflict has been reinforced by the frequent briefings it has received on
the humanitarian situation in countries affected by conflict, and is further
illustrated by the establishment by the Council of international ad hoc criminal
tribunals for the former Yugoslavia and Rwanda.

31. In its resolution 688 (1991), of 5 April 1991, on Iraq, the Security
Council recognized that the repression of the civilian population led to
consequences that threatened peace and security in the region. In resolution
941 (1994), of 23 September 1994 on Bosnia and Herzegovina, the Council
recognized that ethnic cleansing constituted a clear violation of international
humanitarian law and posed a threat to the peace effort. In resolution
955 (1994), of 8 November 1994, on Rwanda, the Council indicated that genocide
and other systematic widespread and flagrant violations of international
humanitarian law constituted a threat to international peace and security. In
resolution 1203 (1998), of 24 October 1998, on Kosovo, Federal Republic of
Yugoslavia, the Security Council affirmed that the situation within the
country’s borders constituted a continuing threat to peace and security in the
region. Finally, and most recently, resolution 1244 (1999), of 10 June 1999, on
Kosovo, Federal Republic of Yugoslavia, reaffirmed respect for sovereignty and
territorial integrity but also mandated a United Nations mission to restore and
maintain security within the territory of the province.

30. In a series of resolutions adopted since 1991, the Security Council has
reaffirmed its "primary responsibility for the maintenance of international
peace and security", as set out in Article 24 of the Charter. The Council also
recognizes that massive and systematic breaches of human rights law and
international humanitarian law constitute threats to international peace and
security and therefore demand its attention and action.

at peacekeeping and peace-building, including reconciliation amongst groups
pulled apart by the conflict, and the administration of justice to those who
have violated international humanitarian or human rights law.
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RECOMMENDED MEASURES TO STRENGTHEN LEGAL PROTECTION

Ratification and implementation of international instruments

/...

6
The major instruments in international humanitarian law are the four
Geneva Conventions (1949) and the two Additional Protocols (1977), of which the
latter covers internal armed conflicts. The major human rights treaties are the
International Covenant on Civil and Political Rights (1966), the International
Covenant on Economic, Social and Cultural Rights (1966), the Convention on the
Prevention and Punishment of the Crime of Genocide (1948), the Convention on the
Elimination of All Forms of Discrimination against Women (1979), the Convention
on the Rights of the Child (1989), the International Convention on the
Elimination of All Forms of Racial Discrimination (1965) and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984). The major instruments of refugee law are the Convention on the Status
of Refugees (1951) and its Protocol (1967). Other relevant instruments are the
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer
of Anti-Personnel Mines and on Their Destruction (1997), the Convention on the
Safety of United Nations and Associated Personnel (1994), the Statute of the

36. International instruments are essential tools for the legal protection of
civilians in armed conflict and should therefore be a major focus of the
Security Council’s efforts. These efforts should be focused initially on
encouraging Member States to ratify the major instruments, to take steps to
ensure their implementation in practice and to heighten awareness and acceptance
of these fundamental international norms within national armed forces and police
and among all sectors of society. In order to promote a "climate of
compliance", Member States should take advantage of the technical services of
United Nations bodies and other appropriate organizations, including the
International Committee of the Red Cross, to support the incorporation of these
international instruments into national law, to develop strong national
institutions charged with the dissemination, monitoring and enforcement of these
instruments and to establish systematic training programmes for armed forces and
police in international humanitarian, human rights and refugee law, including
child rights and gender related provisions. In this context, Member States
could usefully exchange information about best practices with respect to the
implementation of the major instruments of international humanitarian, human
rights and refugee law.6

A.

35. The protection of civilians in armed conflict would be largely assured if
combatants respected the provisions of international humanitarian and human
rights law. The recommendations in this section are therefore aimed at
identifying ways in which the Security Council can promote full respect for
international humanitarian, human rights and refugee law, by States and
non-state actors, and particularly by parties to conflicts. The recommendations
also include proposals for action by the Council to ensure that violations of
these instruments are addressed through appropriate judicial processes.

IV.

and diplomatic initiatives intended to influence the behaviour of parties to
conflicts, to measures of enforcement under Chapter VII of the Charter.
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76
/...

7
Article 4 of the International Covenant on Civil and Political Rights
declares non-derogable the right against discrimination on grounds of race,
colour, sex, language, religion or social origin under international
humanitarian law in times of armed conflict. The most frequent violations of
non-derogable rights are summary and arbitrary executions, torture, cruel and
degrading treatments and slavery (forced labour).

International Criminal Court (1998), the Convention for the Protection of
Cultural Property in the Event of Armed Conflict (1954) and its Protocol (1999),
and the Convention on Conventional Weapons (1980) and its four Additional
Protocols.

3.
In cases of non-compliance, consider using the enforcement measures
contained in the Charter of the United Nations under Chapter VII, to induce
compliance with orders and requests of the two existing ad hoc tribunals for the

I recommend that the Security Council:

38. In this context, I also recall the recommendation, which I made to the
Security Council in my report on the causes of conflict and the promotion of
durable peace and sustainable development in Africa (A/52/871), that combatants
be held financially liable for their victims under international law where
civilians are made the deliberate target of aggression, and that international
legal machinery be developed to facilitate efforts to find, attach and seize the
assets of transgressing parties and their leaders.

37. Widespread and systematic violations of international humanitarian and
human rights law have too frequently not been prosecuted by domestic
authorities. The Security Council’s establishment of the ad hoc tribunals for
the former Yugoslavia and Rwanda constituted a major step forward in addressing
this failing and in combating the culture of impunity. The adoption of the
Statute of the International Criminal Court in 1998 provides for the
establishment of a global enforcement mechanism to address impunity, which may
also serve as a potential deterrent to future violators. The apprehension and
trial of indicted war crimes suspects is an indispensable component in the
enforcement of international law and justice.

Accountability for war crimes

Internal displacement

Gaps in existing international law

/...

8
As of June 1999, only three of the 82 signatory States to the Statute of
the International Criminal Court have presented their ratification instrument.
An additional 57 ratifications are required for the Statute to enter into force.

7.
In cases of massive internal displacement, encourage States to follow the
legal guidance provided in the Guiding Principles on Internal Displacement.

I recommend that the Security Council:

39. In 1992, in response to a request by the Commission on Human Rights, the
then Secretary-General appointed a Representative on Internally Displaced
Persons, whose objective was to examine the protection of internally displaced
persons. In the absence of an international legal framework spelling out the
rights and the freedoms of internally displaced persons specifically, the
Representative compiled the Guiding Principles on Internal Displacement, which
are based on existing instruments in international humanitarian and human rights
law, and which were presented to the Commission on Human Rights in 1998
(E/CN.4/1998/53/Add.2, annex).

1.

C.

6.
Urge Member States to adopt national legislation for the prosecution of
individuals responsible for genocide, crimes against humanity and war crimes.
Member States should initiate prosecution of persons under their authority or on
their territory for grave breaches of international humanitarian law on the
basis of the principle of universal jurisdiction and report thereon to the
Security Council.

5.
Pending the establishment of the International Criminal Court, encourage
the development of judicial and investigative mechanisms with national and
international components, which may be used when the prosecution of those
responsible for genocide, crimes against humanity and war crimes in either
national or international tribunals appears unlikely given the unwillingness or
inability of the parties involved.

2.
Call on Member States and non-state actors, as appropriate, to adhere to
international humanitarian, human rights and refugee law, particularly the
non-derogable rights enumerated in article 4 of the International Covenant on
Civil and Political Rights.7

B.

4.
Urge Member States to ratify the Statute of the International Criminal
Court as a concrete measure aimed at enforcing respect for international
humanitarian law and human rights law.8

former Yugoslavia and Rwanda, respectively, for the arrest and surrender of
accused persons.
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1.
Urge Member States to ratify the major instruments of international
humanitarian law, human rights law and refugee law, to withdraw reservations and
to take all appropriate legislative, judicial and administrative measures to
implement these instruments, including dissemination among all sectors of
society, and to report to the Council on action taken in this regard.

I recommend that the Security Council:
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Minimum age of recruitment in the armed forces and other armed groups

10
See the daily press briefing of the Office of the Spokesman of the
Secretary-General of 29 October 1998.

/...

9
It should be noted, however, that article 38.3 of the Convention on the
Rights of the Child states that States Parties shall refrain from recruiting any
person who has not attained the age of 15 years into their armed forces. In
recruiting among those persons who have attained the age of 15 but who have not
attained the age of 18 years, States Parties shall endeavour to give priority to
those who are oldest.

8.
Urge Member States to support the proposal to raise the minimum age for
recruitment and participation in hostilities to 18, and accelerate the drafting
of an optional protocol on the situation of children in armed conflict to the
Convention on the Rights of the Child for consideration by the General Assembly.

I recommend that the Security Council:

42. In October 1998, I announced a minimum age requirement for United Nations
peacekeepers being made available to the United Nations by Member States and
asked contributing Governments to send in their national contingent’s troops
preferably not younger than 21 years of age, and in no case less than 18. In
addition, Member States were also requested not to send civilian police and
military observers younger than 25 years of age to peacekeeping operations.10
This decision was taken to ensure that the use of uniformed personnel by the
United Nations is an example for police and military forces worldwide.

41. Though national legislation in most Member States codifies 18 as the age of
obligatory military service, unfortunately this is seldom observed in time of
armed conflict. An additional complication derives from the fact that most
child soldiers participating in armed conflict do so within the ranks of
non-state armed groups, where the line of command and responsibility is often
unclear.

40. The internationally accepted minimum age for recruitment and participation
in hostilities is currently 15 years.9 The Statute of the International
Criminal Court (1998) classifies the conscription, enlistment or use of children
under the age of 15 as a war crime. The International Labour Organization Worst
Forms of Child Labour Convention (1999) prohibits the forced or compulsory
recruitment of children under 18 for use in armed conflict, but permits
voluntary enlistment as well as recruitment for purposes other than combat. The
African Charter on the Rights and Welfare of the Child (1990) prohibits the
recruitment or use of children under age 18. None of these three Conventions
are in force at present and the efforts of the Commission on Human Rights to
introduce and adopt an optional protocol to the Convention on the Rights of the
Child, aimed at raising the minimum age for recruitment and participation in
hostilities to 18, have yet to succeed.

2.
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Safety of humanitarian personnel

RECOMMENDED MEASURES TO STRENGTHEN PHYSICAL PROTECTION

Conflict prevention

/...

46. While the causes of conflict are complex and need to be addressed in a
comprehensive manner, there are a number of steps which the Council could take,
acting within its sphere of responsibility, to identify potential conflict
situations much sooner than is now the case and to forestall the outbreak of

45. The primary purpose of the United Nations, as stated in Article 1.1 of the
Charter, is "to maintain peace and security by the prevention and removal of
threats to the peace". Given that the Security Council is the primary organ
responsible for the maintenance of international peace and security, it is vital
that it devote greater attention to conflict prevention and give effective
leadership and strong backing to efforts in this field. In this context, my
July 1997 report on United Nations reform stressed that greater emphasis should
be placed on timely and adequate prevention. The United Nations of the twentyfirst century must increasingly become a focus of preventive measures.

A.

44. In addition to the application of legal measures, the Security Council can
promote the protection of civilians in conflict both by political and diplomatic
measures as well as by peacekeeping or enforcement measures under Chapters VI,
VII or VIII of the Charter. The recommendations in this chapter therefore seek
to identify ways in which the Council can strengthen the physical protection of
civilians through a wide range of measures, which may be introduced at different
stages of a conflict.

V.

11. Invite the General Assembly to urgently pursue the development of a
protocol to the 1994 Convention, which would extend the scope of legal
protection to all United Nations and associated personnel.

10. Urge Member States which have not yet done so to ratify the 1994 Convention
on the Safety of United Nations and Associated Personnel, and encourage States
which have already ratified to implement it fully.

I recommend that the Security Council:

43. The Convention on the Safety of United Nations and Associated Personnel of
1994, which entered into force on 15 January 1999, covers those United Nations
and associated personnel engaged in operations specifically authorized by the
Security Council or the General Assembly. I believe that there is an emerging
consensus that the scope of the Convention of 1994 should be extended to cover
other categories of United Nations and associated personnel not at present
covered under the Convention, including locally recruited staff. States should
also consider adopting appropriate national legislation on this matter.

3.

9.
Demand that non-state actors involved in conflict not use children below
the age of 18 in hostilities, or face the imposition of targeted sanctions if
they do not comply.
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Media

Confidence-building

/...

48. The role of the mass media in armed conflict needs special attention. The
genocide in Rwanda and the crimes against humanity in Bosnia and Herzegovina
were triggered in part by nationalistic and ethnocentric hate campaigns
propagated through the mass media. Efforts to address the problem of hate media
are constrained by concerns relating to national sovereignty and freedom of the
press. Yet the obligation to take all possible action to prevent the open
incitement to violence against particular groups is self-evident. Accordingly,
I shall instruct relevant departments at Headquarters, and my representatives
and the resident coordinators in countries affected by this phenomenon, to
encourage and support objective broadcasting or other media initiatives,
including measures to dispel rumours, counter misinformation and promote the
free exchange of information. I have also decided to launch an international

1.

B.

15. Make use of the human rights information and analysis emanating from
independent treaty body experts and mechanisms of the Commission on Human
Rights, as well as other reliable sources, as indicators for potential
preventive action by the United Nations.

14. Establish Security Council working groups relating to certain specific
volatile situations to improve the understanding of the causes and implications
of conflict, as well to provide a consistent forum in which to consider options
to prevent the outbreak of violence in each case.

13. Increase its use of relevant provisions in the Charter, such as Articles 34
to 36, by investigating disputes at an early stage, inviting Member States to
bring disputes to the Security Council’s attention, and recommending appropriate
procedures for dealing with disputes; and strengthen the relevance of Article 99
of the Charter by taking concrete action in response to threats against peace
and security as these are identified by the Secretariat.

12. Consider deployment in certain cases of a preventive peacekeeping
operation, or of another preventive monitoring presence.

I recommend that the Security Council:

47. The United Nations preventive deployment force in the former Yugoslav
Republic of Macedonia is a good example of effective early action for conflict
prevention. The Council should consider the use of such deployment in other
situations. Preventive deployments will be of particular value in situations
where the legacy of past conflict has increased the risk of mass violations of
human rights. It is also important to bear in mind that while mass killings and
atrocities can break out with fearsome rapidity it is usually only after
considerable planning and pre-deployment of militia and other forces.

hostilities. For example, early warning mechanisms are widely regarded as
serving an important role in conflict prevention. Timely and adequate response
to early warning will enhance the chances of preventing outbreaks of armed
conflict.
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Other mechanisms

Humanitarian access

/...

51. It is the obligation of States to ensure that affected populations have
access to the assistance they require for their survival. If a State is unable
to fulfil its obligation, the international community has a responsibility to
ensure that humanitarian aid is provided. The rapid deployment of humanitarian
assistance operations is critical when responding to the needs of civilians
affected by armed conflict. Effective and timely humanitarian action requires
unhindered access to those in need. Thus, humanitarian organizations are
involved on a daily basis in negotiations with the parties to conflicts to
obtain and maintain safe access to civilians in need, as well as guarantees of
security for humanitarian personnel. In order to fulfil this task, humanitarian
actors must be able to maintain a dialogue with relevant non-state actors
without thereby lending them any political legitimacy.

C.

50. In the field of confidence-building the Council may find value in
collaboration with non-governmental organizations and other civil society
actors, which offer expertise and added value in these fields.

49. In recent years a number of different types of confidence-building measures
have been tried in the immediate post-conflict peace-building phase. These have
included, inter alia, measures to encourage visits and exchanges between members
of different groups previously at war; cultural and sporting events; adjustments
to regulations relating to the issuance of official documents such as passports,
identification cards and vehicle license plates and conferences and symposia of
professional and technical personnel from different regions of the affected
country. Some of these activities are also relevant in the early stages of
hostilities before conflict becomes entrenched, or as a means of breaking
through an impasse during conflict resolution negotiations. I have therefore
decided to develop a field manual of good practice, giving details of successful
confidence-building measures in peace-building operations, for use in future
such operations.

2.

17. Ensure that United Nations missions aimed at peace-making, peacekeeping and
peace-building include a mass media component that can disseminate information
about international humanitarian law and human rights law, including peace
education and children’s protection, while also giving objective information
about the activities of the United Nations, and encourage authorized regional
missions to include such a capacity.

16. In situations of ongoing conflict, ensure that, whenever required,
appropriate measures are adopted to control or close down hate media assets.

I recommend that the Security Council:

effort to explore appropriate responses to "hate media" that seek to incite
violence against civilians.
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Special measures for children and women

/...

21. Systematically require parties to conflicts to make special arrangements to
meet the protection and assistance requirements of children and women. These
could include the promotion of "days of immunization" or similar initiatives.

20. Ensure, as appropriate, that the special protection and assistance
requirements of children and women are fully addressed in all peacekeeping and
peace-building operations.

I recommend that the Security Council:

53. The particular vulnerability of women in modern armed conflict has already
been described. Measures to address this vulnerability need to be taken at all
stages of the conflict. I would ask the agencies concerned to establish
monitoring and reporting systems that include the documentation of violations
against women and children in conflict situations.

52. In the Council’s comprehensive resolution of 25 August 1999 on the item
children and armed conflict, the Council noted, inter alia, recent efforts to
bring to an end the use of children as child soldiers, in particular
International Labour Organization Convention No. 182, which prohibits forced or
compulsory labour. The Council also noted the Rome Statute of the International
Criminal Court, in which conscripting or enlisting children under the age of 15
or using them to participate actively in hostilities is characterized as a war
crime. The Council strongly condemned the targeting of children in situations
of armed conflict and called upon all parties to comply strictly with their
obligations under the United Nations Convention on the Rights of the Child, and
stressed the responsibility of all States to bring an end to impunity. The
Council’s recognition of the importance of child protection has created a
favourable environment for the consideration of new concrete measures in this
field.

D.

19. Urge neighbouring Member States to ensure access for humanitarian
assistance and call on them to bring any issues that might threaten the right of
civilians to assistance to the attention of the Security Council as a matter
affecting peace and security.

/...

13
The most vulnerable groups are defined as children, pregnant or nursing
mothers, the elderly and the sick and infirm.

12
I am encouraged that recent resolutions of the Security Council
establishing or modifying existing sanctions regimes (e.g. the Sudan, Angola,
Sierra Leone), and, most recently, the arms embargo in the case of the Federal
Republic of Yugoslavia, have been designed to include measures with little or no
humanitarian impact. I also welcome recent efforts of the Council to address
the humanitarian aspect of sanctions in Iraq pursuant to Council resolution
986 (1995). Moreover, the members of the Security Council recently agreed on a
series of practical proposals to improve the work of the Sanctions Committee in
this area, reported in the note by the President of the Security Council of
29 January 1999 (S/1999/92). I look forward to further progress on this matter.

11
Targeted sanctions, also referred to as smart sanctions, include: the
freezing of financial assets of regime members or elites who support them;
suspension of credits and grant aid; denial and limitation of access to overseas
financial markets; trade embargoes on arms and luxury goods; flight bans;
political sanctions such as diplomatic isolation and withdrawal of
accreditation; denial of overseas travel, visas and educational opportunities to
regime members and their families. Targeted sanctions are a less blunt
instrument than comprehensive sanctions, thereby minimizing humanitarian costs,
the disruption of non-military trade, the likelihood of a black market emerging,
additional humanitarian aid requirements and a negative impact on social
infrastructures.

23. Establish a permanent technical review mechanism of United Nations and
regional sanctions regimes which can use information provided by Council
members, relevant financial institutions, the Secretariat, agencies and other
humanitarian actors to ascertain the probable impact of sanctions on
civilians.13

22. Make greater use of targeted sanctions to deter and contain those who
commit egregious violations of international humanitarian and human rights law,
as well as those parties to conflicts which continually defy the resolutions of
the Security Council, thereby flouting its authority.

I recommend that the Security Council:

54. The continued efforts by Member States to develop more targeted sanctions
regimes are welcome. The concept of targeted sanctions,11 including financial
sanctions, such as freezing of overseas assets, trade embargoes on arms and
luxury goods and travel bans constitutes a potentially valuable means for
pressuring targeted elites, while minimizing the negative humanitarian impact on
vulnerable civilian populations that has been a characteristic of comprehensive
economic sanctions.12 In collaboration with a number of Member States and civil
society organizations, I am committed to continuing a number of ongoing efforts
to improve the efficacy of targeted sanctions.

18. Underscore in its resolutions, at the onset of a conflict, the imperative
for civilian populations to have unimpeded access to humanitarian assistance and
for concerned parties, including non-state actors, to cooperate fully with the
United Nations humanitarian coordinator in providing such access, as well as to
guarantee the security of humanitarian organizations, in accordance with the
principles of humanity, neutrality and impartiality, and insist that failure to
comply will result in the imposition of targeted sanctions.

Targeted sanctions

E.
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I recommend that the Security Council:
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minimize the humanitarian impact of
the President of the Council to the
that sanctions are not imposed
and enforceable humanitarian

Small arms and anti-personnel landmines

Peacekeeping

/...

57. In the past, United Nations peacekeeping operations have performed a wide
range of tasks related to the protection of civilians, including: discouraging
abuses of civilian populations; providing stability and fostering a political
process of reconciliation; supporting institution-building efforts, including in
such areas as human rights and law enforcement; protecting humanitarian workers
and delivering humanitarian assistance; maintaining the security and neutrality
of refugee camps, including separation of combatants and non-combatants;

G.

27. Encourage Member States to give political and financial support and
assistance to other States to facilitate compliance with the Ottawa Convention.

26. Impose arms embargoes in situations where civilians and protected persons
are targeted by the parties to the conflict, or where the parties are known to
commit systematic and widespread violations of international humanitarian and
human rights law, including the recruitment of child soldiers; and urge Member
States to enforce these embargoes in their own national jurisdictions.

I recommend that the Security Council:

56. Landmines continue to maim and kill thousands of civilians each year.
Unexploded ordnance, particularly cluster bombs, also kill and maim civilians
long after they are used. Although a large number of States have ratified the
Ottawa Convention on landmines, many States have not and some require assistance
from the United Nations to meet their treaty obligations.

55. The proliferation and abuse of light weapons and small arms fuel conflicts,
exacerbate the suffering of civilian victims and contribute to the breakdown of
societies. A number of international and regional initiatives are seeking to
address this difficult problem. I fully endorse these initiatives. Controlling
the availability of arms is an essential prerequisite for a successful
peace-building process. It requires a multi-dimensional approach involving
demobilization, rehabilitation of combatants, law enforcement, measures to stop
illegal trafficking and regulations for the legal registration and use of arms.

F.

25. Request regional organizations or groups of countries to submit complete
information regarding the establishment of proper humanitarian exemption
mechanisms and clearance procedures prior to authorizing the imposition of
regional sanctions. The Council may also wish to monitor the ability of
regional sanctions authorities to implement the exemptions and clear shipments
of humanitarian goods and to establish procedures for exercising its authority
to address inadequacies.

24. Further develop standards and rules to
sanctions on the basis of proposals made by
sanctions committees, and ensure especially
without provision for obligatory, immediate
exemptions.
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Provision of resources and support

Compliance with international standards in United Nations operations

/...

61. The presence and activities of United Nations peacekeepers in volatile
areas throughout the world have contributed significantly to the protection of
civilians in armed conflict. Countless young men and women have done so
selflessly, some having given their lives. In order to protect civilians in
armed conflict, as well as to protect the legitimacy and respect of peacekeeping

2.

29. Ensure that these units are trained in human rights and international
humanitarian law, including child and gender related provisions,
civilian-military coordination and communications and negotiation skills.

28. Take steps to strengthen the Organization’s capacity to plan and deploy
rapidly. This includes enhancing the participation in the United Nations
Stand-by Arrangements System, including by increasing the numbers of civilian
police and specialized civil administration and humanitarian personnel. Rapidly
deployable units of military and police are also required. Also essential is
the capacity to quickly deploy a Mission headquarters.

I recommend that the Security Council:

60. As a general rule, the effectiveness of any operation bears a strong
relation to its capacity to deploy swiftly the resources necessary to fulfil a
given mandate. If an operation arrives in the field without the necessary
capacity, this not only limits its practical effectiveness, but also undermines
its political viability. A mission that is perceived as strong from the
beginning of its deployment is far less likely to be tested than one which is
perceived as initially vulnerable or ineffective.

1.

59. The Security Council’s increasing emphasis on the integration of human
rights and humanitarian concerns in its actions to promote peace and resolve
conflicts is a recognition of the need for a comprehensive approach to
peacekeeping, which also helps to strengthen the protection of civilians. In
its most recent report, the Special Committee on Peacekeeping Operations noted
that the scope of peacekeeping has to be multi-disciplinary in nature, not
solely restricted to military tasks, but also include civilian police
activities, humanitarian assistance, disarmament and demobilization measures,
actions against the proliferation of small arms and light weapons and human
rights monitoring.

58. In the past, difficulties have arisen where it has been foreseen that
elements of a peacekeeping mandate would be combined with a coercive or
enforcement role, where mandates were insufficiently clear or inadequate
resources were assigned to the task. It is therefore important to make a clear
distinction between those tasks which can be accomplished with a modest
presence, those which require a credible deterrent capacity, and those which
require enforcement action.

maintaining "safe zones" for the protection of civilian populations; deterring
and addressing abuses including through the arrest of war criminals.
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Cooperation with other actors

/...

63. In the context of its follow-up to the report on the causes of conflict and
the promotion of durable peace and sustainable development in Africa, the
Security Council recognized the potential for regional organizations to
contribute and called for renewed efforts to enhance their capacity. At the

62. The United Nations welcomes the possibility of collaboration with regional
and sub-regional efforts whenever this will assist in conflict prevention,
management or resolution. At the same time, certain limitations and concerns
are evident. In many cases, regional organizations will face planning,
structural or financial limitations that are graver than those facing the United
Nations. This could lead to unequal response to conflict in different places.
There is also concern that, where action is authorized without United Nations
oversight, inappropriate actions could be taken in the name of the Organization.

3.

33. Where appropriate, establish a peacekeeping presence early in the movement
of refugees and displaced persons, in order to ensure that they are able to
settle in camps free from the threat of harassment or infiltration by armed
elements.

32. Request the deploying Member States to report to the United Nations
Secretariat on measures taken to prosecute members of their armed forces who
have violated international humanitarian and human rights law while in service
of the United Nations.

31. Support a public "ombudsman" with all peacekeeping operations to deal with
complaints from the general public about the behaviour of United Nations
peacekeepers and establish an ad hoc fact-finding commission, as necessary, to
examine reports on alleged breaches of international humanitarian and human
rights law committed by members of United Nations forces.

30. Underscore the importance of compliance with international humanitarian and
human rights law in the conduct of all peacekeeping operations by urging that
Member States disseminate instructions among their personnel serving in United
Nations peacekeeping operations and among those participating in authorized
operations conducted under national or regional command and control.

I recommend that the Security Council:

operations and their personnel, we need to address those cases in which
peacekeepers are involved in unacceptable behaviour, including abuses of the
civilian population. I have made available to troop-contributors a number of
texts on human rights obligations and codes of conduct. It is important that
national training programmes give appropriate emphasis to these obligations. I
have also recently promulgated a Secretary-General’s bulletin on the observance
of international humanitarian law by members of United Nations forces,
instructing them on the basic principles and rules governing means and methods
of warfare and the protection of civilians and other protected persons. I shall
count on the Security Council to lend appropriate support to my future requests
to include ombudspersons and, where appropriate, investigatory capacities in
United Nations peacekeeping operations.
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Separation of combatants and armed elements from civilians in camps

/...

37. Mobilize international support for the relocation of camps too close to the
border with refugees’ countries of origin, to a safe distance away from the
border.

36. Mobilize international support for national security forces, from
logistical and operational assistance to technical advice, training and
supervision where necessary.

35. Deploy international military observers to monitor the situation in camps
for internally displaced persons and refugees when the presence of arms,
combatants and armed elements is suspected. If such elements are found and
national forces are unable or unwilling to intervene, consider the range of
options I have outlined in S/1998/883. This could involve deploying regional or
international military forces that are prepared to take effective measures to
protect civilians. Such measures could include compelling disarmament of the
combatants or armed elements.

I recommend that the Security Council:

64. When the national law enforcement system of a host-State is unable to
separate combatants or armed elements from civilians in camps designated for
internally displaced persons or refugees, it is essential that international
efforts are made to restore the humanitarian nature of such camps. This issue
was considered by the Council during its debate of the Secretary-General’s
report on the protection of humanitarian assistance for refugees and others in
conflict situations (S/1998/883). As a result of these consultations, a number
of possible options have been proposed to the Council, depending on the specific
circumstances in each situation. The modalities for the implementation of the
following recommendations will require further consultations between the
Department of Peacekeeping Operations, the Office of the United Nations High
Commissioner for Refugees and troop-contributing countries.

H.

34. Confirm that regional organizations have the capacity to carry out an
operation according to international norms and standards before authorizing
their deployment, and put in place mechanisms whereby the Council can
effectively monitor such operations.

I recommend that the Security Council:

same time, the Security Council identified a number of measures which could help
address some of the concerns noted above (S/PRST/1998/35). The Security Council
stressed the need for regional operations to ensure that their personnel respect
and observe international law, including humanitarian, human rights and refugee
law. In this context, the Security Council underlined its support for the
inclusion of civilian elements, for instance in dealing with political and human
rights issues; and recognized the importance of the contribution that can be
made by co-deployment of a United Nations peacekeeping force.
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Disarmament and demobilization

Humanitarian zones, security zones and safe corridors

Intervention in cases of systematic and widespread violations of
international law

/...

67. Protection mechanisms rely first and foremost on the willingness of State
and non-state actors to comply with applicable international law. In situations
where the parties to the conflict commit systematic and widespread breaches of
international humanitarian and human rights law, causing threats of genocide,
crimes against humanity and war crimes, the Security Council should be prepared
to intervene under Chapter VII of the Charter. The use of coercive action
should be seen as a mechanism of last resort to protect the civilian population
from immediate threats to their lives and to ensure the safe passage of
humanitarian convoys.

K.

39. Establish, as a measure of last resort, temporary security zones and safe
corridors for the protection of civilians and the delivery of assistance in
situations characterized by the threat of genocide, crimes against humanity and
war crimes against the civilian population, subject to a clear understanding
that such arrangements require the availability, prior to their establishment,
of sufficient and credible force to guarantee the safety of civilian populations
making use of them, and ensure the demilitarization of these zones and the
availability of a safe-exit option.

I recommend that the Security Council:

66. Humanitarian zones, security zones and safe corridors address the issue of
protection through the designation of specific areas or routes, which are either
neutralized by an arrangement involving consent between the parties
(humanitarian zones) or secured by force (security zones). Recent experiences,
particularly in Bosnia and Herzegovina, demonstrate the need for greater
understanding of the humanitarian, security and political implications of the
establishment of zones aimed at protecting civilians.

J.

38. Ensure that peace agreements and the mandates of all United Nations
peacekeeping missions include, where appropriate, specific measures for
disarmament, demobilization and destruction of unnecessary arms and ammunition,
and that early and adequate resources are made available. In this regard,
particular attention should be given to demobilization and reintegration of
child soldiers.

I recommend that the Security Council:

65. The abundance of armaments available to conflicting parties, especially
small arms and light weapons, is a major contributing factor to the number and
intensity of armed conflicts around the globe, as well as to violations of
signed peace settlements. The disarming and demobilizing of combatants must be
a top priority in any United Nations peacekeeping/peace-building operation. I
refer to the Security Council presidential statement of 8 July 1999 for valuable
guidelines (S/PRST/1998/21).

I.
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69. I have been pleased to observe that the process of United Nations reform
over the past two years has led to general recognition of the need for a
comprehensive and integrated approach to handling crises, bringing together
political, humanitarian, development and human rights actors within an agreed
framework for action. In these efforts, it is clearly the Security Council
which must play the leading role. We look to the Council to chart the overall
approach to the resolution of crises and encourage the closest cooperation and
coordination between all components of the United Nations system, regional
forces, bilateral actors, Governments and non-state actors in the affected
countries, as well as civil society, including international non-governmental
organizations and the private sector. I welcome the increased interest of the

68. In the present report I have painted a stark picture of the realities faced
by civilians in armed conflict and the challenges these situations present to
the international community. I have recommended clear action on the part of the
Security Council to compel parties to conflict to respect the rights guaranteed
to civilians by international law and convention. The plight of civilians is no
longer something which can be neglected, or made secondary because it
complicates political negotiations or interests. It is fundamental to the
central mandate of the Organization. The responsibility for the protection of
civilians cannot be transferred to others. The United Nations is the only
international organization with the reach and authority to end these practices.
I urge the Security Council to commit itself to this task.

VI.

(e) The limited and proportionate use of force, with attention to
repercussions upon civilian populations and the environment.

(d) The ability of the Security Council to monitor actions that are
undertaken;

(c) The exhaustion of peaceful or consent-based efforts to address the
situation;

(b) The inability of local authorities to uphold legal order, or
identification of a pattern of complicity by local authorities;

(a) The scope of the breaches of human rights and international
humanitarian law including the numbers of people affected and the nature of the
violations;

40. In the face of massive and ongoing abuses, consider the imposition of
appropriate enforcement action. Before acting in such cases, either with a
United Nations, regional or multinational arrangement, and in order to reinforce
political support for such efforts, enhance confidence in their legitimacy and
deter perceptions of selectivity or bias toward one region or another, the
Council should consider the following factors:

I recommend that the Security Council:
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6.
Deploy international military observers to monitor the situation in camps
for internally displaced persons and refugees when the presence of arms,
combatants and armed elements is suspected; and if such elements are found and
national forces are unable or unwilling to intervene, deploy regional or
international military forces that are prepared to take effective measures to
compel disarmament of the combatants or armed elements. (Recommendation 35)

5.
Make greater use of targeted sanctions to deter and contain those who
commit egregious violations of international humanitarian and human rights law,
as well as those parties to conflicts which continually defy the resolutions of
the Council, thereby flouting its authority. (Recommendation 22)

4.
Consider deployment in certain cases of a preventive peacekeeping
operation, or of another preventive monitoring presence. (Recommendation 12)

3.
Impose arms embargoes in situations where civilians and protected persons
are targeted by the parties to the conflict, or where the parties are known to
commit systematic and widespread violations of international humanitarian and
human rights law, including the recruitment of child soldiers; and urge Member
States to enforce these embargoes in their own national jurisdictions.
(Recommendation 26)

71. Second are four recommendations which could be employed by the Council upon
receipt of information indicating that the outbreak of violence aimed at
civilians may be imminent. These are:

2.
Establish a permanent technical review mechanism of United Nations and
regional sanctions which can use information provided by Council members,
relevant financial institutions, the Secretariat, agencies and other
humanitarian actors to ascertain the probable impact of sanctions on civilians.
(Recommendation 23)

1.
Take steps to strengthen the Organization’s capacity to plan and deploy
rapidly. This includes enhancing the participation in the United Nations
Stand-by Arrangements System, including by increasing the numbers of civilian
police and specialized civil administration and humanitarian personnel. Rapidly
deployable units of military and police are also required. Also essential is
the capacity to quickly deploy a Mission headquarters. (Recommendation 28)

70. In this report I have provided concrete recommendations to the Council
covering a very wide range of initiatives. It is my belief that each of them
can contribute to the protection of civilians in some or all situations.
However, I wish to draw particular attention to nine proposals which I believe
to be of particular importance. First are two recommendations intended to
permanently strengthen the capacity of the Council and the Organization to
protect civilians in armed conflict. These are:

Council in humanitarian aspects of conflicts and look forward to even closer
cooperation in the future.

S/1999/957
English
Page 23

-----

73. Despite the precedence of law, norms and principles, physical security
often needs to be assured before legal protection. The Council must act rapidly
to make this principle a reality. I welcome the Council’s call for this report.
I sincerely hope that the Council will give its full attention to consideration
of all the recommendations in it. It will be important to establish an agreed
mechanism and timetable for follow-up and review. I stand ready to report
regularly to the Council on progress achieved.

(e) The limited and proportionate use of force, with attention to
repercussions upon civilian populations and the environment.
(Recommendation 40)

(d) The ability of the Security Council to monitor actions that are
undertaken;

(c) The exhaustion of peaceful or consent-based efforts to address the
situation;

(b) The inability of local authorities to uphold legal order, or
identification of a pattern of complicity by local authorities;

(a) The scope of the breaches of human rights and international
humanitarian law, including the numbers of people affected and the nature of the
violations;

9.
In the face of massive and ongoing abuses, consider the imposition of
appropriate enforcement action. Before acting in such cases, either with a
United Nations, regional or multinational arrangement, and in order to reinforce
political support for such efforts, enhance confidence in their legitimacy and
deter perceptions of selectivity or bias toward one region or another, the
Council should consider the following factors:

8.
Ensure that, whenever required, peacekeeping and peace enforcement
operations are authorized and equipped to control or close down hate media
assets. (Recommendation 16)

7.
Underscore in its resolutions, at the onset of a conflict, the imperative
for civilian populations to have unimpeded access to humanitarian assistance and
for concerned parties including non-state actors, to cooperate fully with the
United Nations humanitarian coordinator in providing such access, as well as to
guarantee the security of humanitarian organizations, in accordance with the
principles of humanity, neutrality and impartiality, and insist that failure to
comply will result in the imposition of targeted sanctions. (Recommendation 18)

72. Finally, I put forward three recommendations intended to alleviate the
suffering of civilians in situations where conflict has already broken out and
where civilians are being targeted. These are:
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The present provisions do not constitute an exhaustive
list of principles and rules of international humanitarian law
binding upon military personnel, and do not prejudice the
application thereof, nor do they replace the national laws by
which military personnel remain bound throughout the
operation.

Section 2
Application of national law

1.2 The promulgation of this bulletin does not affect the
protected status of members of peacekeeping operations
under the 1994 Convention on the Safety of United Nations
and Associated Personnel or their status as non-combatants,
as long as they are entitled to the protection given to civilians
under the international law of armed conflict.

1.1 The fundamental principles and rules of international
humanitarian law set out in the present bulletin are applicable
to United Nations forces when in situations of armed conflict
they are actively engaged therein as combatants, to the extent
and for the duration of their engagement. They are accordingly
applicable in enforcement actions, or in peacekeeping
operations when the use of force is permitted in self-defence.

Section 1
Field of application

The Secretary-General, for the purpose of setting out
fundamental principles and rules of international
humanitarian law applicable to United Nations forces
conducting operations under United Nations command and
control, promulgates the following:

99-23042 (E)
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5.1 The United Nations force shall make a clear distinction
at all times between civilians and combatants and between
civilian objects and military objectives. Military operations
shall be directed only against combatants and military
objectives. Attacks on civilians or civilian objects are
prohibited.

Section 5
Protection of the civilian population

In case of violations of international humanitarian law,
members of the military personnel of a United Nations force
are subject to prosecution in their national courts.

Section 4
Violations of international humanitarian law

In the status-of-forces agreement concluded between
the United Nations and a State in whose territory a United
Nations force is deployed, the United Nations undertakes to
ensure that the force shall conduct its operations with full
respect for the principles and rules of the general conventions
applicable to the conduct of military personnel. The United
Nations also undertakes to ensure that members of the
military personnel of the force are fully acquainted with the
principles and rules of those international instruments. The
obligation to respect the said principles and rules is
applicable to United Nations forces even in the absence of a
status-of-forces agreement.

Section 3
Status-of-forces agreement

Observance by United Nations forces of international
humanitarian law
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6.4 The United Nations force is prohibited from using
weapons or methods of combat of a nature to cause
unnecessary suffering.

6.3 The United Nations force is prohibited from employing
methods of warfare which may cause superfluous injury or
unnecessary suffering, or which are intended, or may be
expected to cause, widespread, long-term and severe damage
to the natural environment.

6.2 The United Nations force shall respect the rules
prohibiting or restricting the use of certain weapons and
methods of combat under the relevant instruments of
international humanitarian law. These include, in particular,
the prohibition on the use of asphyxiating, poisonous or other
gases and biological methods of warfare; bullets which
explode, expand or flatten easily in the human body; and
certain explosive projectiles. The use of certain conventional
weapons, such as non-detectable fragments, anti-personnel
mines, booby traps and incendiary weapons, is prohibited.

6.1 The right of the United Nations force to choose methods
and means of combat is not unlimited.

Section 6
Means and methods of combat

5.6 The United Nations force shall not engage in reprisals
against civilians or civilian objects.

5.5 The United Nations force is prohibited from launching
operations of a nature likely to strike military objectives and
civilians in an indiscriminate manner, as well as operations
that may be expected to cause incidental loss of life among
the civilian population or damage to civilian objects that
would be excessive in relation to the concrete and direct
military advantage anticipated.

5.4 In its area of operation, the United Nations force shall
avoid, to the extent feasible, locating military objectives
within or near densely populated areas, and take all necessary
precautions to protect the civilian population, individual
civilians and civilian objects against the dangers resulting
from military operations. Military installations and equipment
of peacekeeping operations, as such, shall not be considered
military objectives.

5.3 The United Nations force shall take all feasible
precautions to avoid, and in any event to minimize, incidental
loss of civilian life, injury to civilians or damage to civilian
property.

5.2 Civilians shall enjoy the protection afforded by this
section, unless and for such time as they take a direct part in
hostilities.
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6.5

It is forbidden to order that there shall be no survivors.

7.3 Women shall be especially protected against any attack,
in particular against rape, enforced prostitution or any other
form of indecent assault.
7.4 Children shall be the object of special respect and shall
be protected against any form of indecent assault.

7.2 The following acts against any of the persons mentioned
in section 7.1 are prohibited at any time and in any place:
violence to life or physical integrity; murder as well as cruel
treatment such as torture, mutilation or any form of corporal
punishment; collective punishment; reprisals; the taking of
hostages; rape; enforced prostitution; any form of sexual
assault and humiliation and degrading treatment;
enslavement; and pillage.

7.1 Persons not, or no longer, taking part in military
operations, including civilians, members of armed forces who
have laid down their weapons and persons placed hors de
combat by reason of sickness, wounds or detention, shall, in
all circumstances, be treated humanely and without any
adverse distinction based on race, sex, religious convictions
or any other ground. They shall be accorded full respect for
their person, honour and religious and other convictions.

Section 7
Treatment of civilians and persons hors de
combat

6.9 The United Nations force shall not engage in reprisals
against objects and installations protected under this section.

6.8 The United Nations force shall not make installations
containing dangerous forces, namely dams, dikes and nuclear
electrical generating stations, the object of military operations
if such operations may cause the release of dangerous forces
and consequent severe losses among the civilian population.

6.7 The United Nations force is prohibited from attacking,
destroying, removing or rendering useless objects
indispensable to the survival of the civilian population, such
as foodstuff, crops, livestock and drinking-water installations
and supplies.

6.6 The United Nations force is prohibited from attacking
monuments of art, architecture or history, archaeological
sites, works of art, places of worship and museums and
libraries which constitute the cultural or spiritual heritage of
peoples. In its area of operation, the United Nations force
shall not use such cultural property or their immediate
surroundings for purposes which might expose them to
destruction or damage. Theft, pillage, misappropriation and
any act of vandalism directed against cultural property is
strictly prohibited.
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9.1 Members of the armed forces and other persons in the
power of the United Nations force who are wounded or sick
shall be respected and protected in all circumstances. They
shall be treated humanely and receive the medical care and
attention required by their condition, without adverse
distinction. Only urgent medical reasons will authorize
priority in the order of treatment to be administered.
9.2 Whenever circumstances permit, a suspension of fire
shall be arranged, or other local arrangements made, to permit
the search for and identification of the wounded, the sick and

Section 9
Protection of the wounded, the sick, and medical
and relief personnel

(g) ICRC’s right to visit prisoners and detained
persons shall be respected and guaranteed.

(e) Women whose liberty has been restricted shall be
held in quarters separated from men’s quarters, and shall be
under the immediate supervision of women;
(f) In cases where children who have not attained the
age of sixteen years take a direct part in hostilities and are
arrested, detained or interned by the United Nations force,
they shall continue to benefit from special protection. In
particular, they shall be held in quarters separate from the
quarters of adults, except when accommodated with their
families;

(c) They shall be entitled to receive food and clothing,
hygiene and medical attention;
(d) They shall under no circumstances be subjected
to any form of torture or ill-treatment;

(a) Their capture and detention shall be notified
without delay to the party on which they depend and to the
Central Tracing Agency of the International Committee of the
Red Cross (ICRC), in particular in order to inform their
families;
(b) They shall be held in secure and safe premises
which provide all possible safeguards of hygiene and health,
and shall not be detained in areas exposed to the dangers of
the combat zone;

The United Nations force shall treat with humanity and
respect for their dignity detained members of the armed forces
and other persons who no longer take part in military
operations by reason of detention. Without prejudice to their
legal status, they shall be treated in accordance with the
relevant provisions of the Third Geneva Convention of 1949,
as may be applicable to them mutatis mutandis. In particular:

Section 8
Treatment of detained persons

1999.
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(Signed) Kofi A. Annan
Secretary-General

The present bulletin shall enter into force on 12 August

Section 10
Entry into force

9.9 The United Nations force shall facilitate the work of
relief operations which are humanitarian and impartial in
character and conducted without any adverse distinction, and
shall respect personnel, vehicles and premises involved in
such operations.

9.7 The United Nations force shall in all circumstances
respect the Red Cross and Red Crescent emblems. These
emblems may not be employed except to indicate or to protect
medical units and medical establishments, personnel and
material. Any misuse of the Red Cross or Red Crescent
emblems is prohibited.
9.8 The United Nations force shall respect the right of the
families to know about the fate of their sick, wounded and
deceased relatives. To this end, the force shall facilitate the
work of the ICRC Central Tracing Agency.

9.5 The United Nations force shall respect and protect
transports of wounded and sick or medical equipment in the
same way as mobile medical units.
9.6 The United Nations force shall not engage in reprisals
against the wounded, the sick or the personnel, establishments
and equipment protected under this section.

9.3 The United Nations force shall not attack medical
establishments or mobile medical units. These shall at all
times be respected and protected, unless they are used,
outside their humanitarian functions, to attack or otherwise
commit harmful acts against the United Nations force.
9.4 The United Nations force shall in all circumstances
respect and protect medical personnel exclusively engaged
in the search for, transport or treatment of the wounded or
sick, as well as religious personnel.

the dead left on the battlefield and allow for their collection,
removal, exchange and transport.
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Rule 7. The parties to the conflict must at all times distinguish between civilian
objects and military objectives. Attacks may only be directed against military
objectives. Attacks must not be directed against civilian objects. [IAC/NIAC]
Rule 8. In so far as objects are concerned, military objectives are limited to
those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose partial or total destruction, capture
or neutralization, in the circumstances ruling at the time, offers a definite military advantage. [IAC/NIAC]
Rule 9. Civilian objects are all objects that are not military objectives. [IAC/NIAC]
Rule 10. Civilian objects are protected against attack, unless and for such time
as they are military objectives. [IAC/NIAC]

Distinction between Civilian Objects and Military Objectives

Rule 1. The parties to the conflict must at all times distinguish between civilians
and combatants. Attacks may only be directed against combatants. Attacks must
not be directed against civilians. [IAC/NIAC]
Rule 2. Acts or threats of violence the primary purpose of which is to spread
terror among the civilian population are prohibited. [IAC/NIAC]
Rule 3. All members of the armed forces of a party to the conflict are combatants, except medical and religious personnel. [IAC]
Rule 4. The armed forces of a party to the conflict consist of all organized armed
forces, groups and units which are under a command responsible to that party
for the conduct of its subordinates. [IAC]
Rule 5. Civilians are persons who are not members of the armed forces. The
civilian population comprises all persons who are civilians. [IAC/NIAC]
Rule 6. Civilians are protected against attack, unless and for such time as they
take a direct part in hostilities. [IAC/NIAC]

Distinction between Civilians and Combatants

The Principle of Distinction
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Rule 15. In the conduct of military operations, constant care must be taken to
spare the civilian population, civilians and civilian objects. All feasible precautions must be taken to avoid, and in any event to minimize, incidental loss of
civilian life, injury to civilians and damage to civilian objects. [IAC/NIAC]
Rule 16. Each party to the conflict must do everything feasible to verify that
targets are military objectives. [IAC/NIAC]
Rule 17. Each party to the conflict must take all feasible precautions in the
choice of means and methods of warfare with a view to avoiding, and in any
event to minimizing, incidental loss of civilian life, injury to civilians and damage to civilian objects. [IAC/NIAC]
Rule 18. Each party to the conflict must do everything feasible to assess whether
the attack may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated. [IAC/NIAC]
Rule 19. Each party to the conflict must do everything feasible to cancel or
suspend an attack if it becomes apparent that the target is not a military objective or that the attack may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advantage
anticipated. [IAC/NIAC]

Precautions in Attack

Rule 14. Launching an attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military
advantage anticipated, is prohibited. [IAC/NIAC]

Proportionality in Attack

Rule 11. Indiscriminate attacks are prohibited. [IAC/NIAC]
Rule 12. Indiscriminate attacks are those:
(a) which are not directed at a specific military objective;
(b) which employ a method or means of combat which cannot be directed
at a specific military objective; or
(c) which employ a method or means of combat the effects of which cannot be limited as required by international humanitarian law;
and consequently, in each such case, are of a nature to strike military objectives
and civilians or civilian objects without distinction. [IAC/NIAC]
Rule 13. Attacks by bombardment by any method or means which treats as
a single military objective a number of clearly separated and distinct military
objectives located in a city, town, village or other area containing a similar concentration of civilians or civilian objects are prohibited. [IAC/NIAC]

Indiscriminate Attacks

Annex. List of Customary Rules of International Humanitarian Law

This list is based on the conclusions set out in Volume I of the study on customary international humanitarian law. As the study did not seek to determine the
customary nature of each treaty rule of international humanitarian law, it does
not necessarily follow the structure of existing treaties. The scope of application
of the rules is indicated in square brackets. The abbreviation IAC refers to customary rules applicable in international armed conflicts and the abbreviation
NIAC to customary rules applicable in non-international armed conflicts. In
the latter case, some rules are indicated as being “arguably” applicable because
practice generally pointed in that direction but was less extensive.

Volume 87 Number 857 March 2005

J.- M. Henckaerts – Study on customary international humanitarian law

91

200

Rule 25. Medical personnel exclusively assigned to medical duties must be respected
and protected in all circumstances. They lose their protection if they commit, outside their humanitarian function, acts harmful to the enemy. [IAC/NIAC]
Rule 26. Punishing a person for performing medical duties compatible with
medical ethics or compelling a person engaged in medical activities to perform
acts contrary to medical ethics is prohibited. [IAC/NIAC]
Rule 27. Religious personnel exclusively assigned to religious duties must be
respected and protected in all circumstances. They lose their protection if
they commit, outside their humanitarian function, acts harmful to the enemy.
[IAC/NIAC]
Rule 28. Medical units exclusively assigned to medical purposes must be
respected and protected in all circumstances. They lose their protection if they
are being used, outside their humanitarian function, to commit acts harmful to
the enemy. [IAC/NIAC]
Rule 29. Medical transports assigned exclusively to medical transportation
must be respected and protected in all circumstances. They lose their protection if they are being used, outside their humanitarian function, to commit acts
harmful to the enemy. [IAC/NIAC]
Rule 30. Attacks directed against medical and religious personnel and objects
displaying the distinctive emblems of the Geneva Conventions in conformity
with international law are prohibited. [IAC/NIAC]

Medical and Religious Personnel and Objects

Specifically Protected Persons and Objects

Rule 22. The parties to the conflict must take all feasible precautions to protect the civilian population and civilian objects under their control against the
effects of attacks. [IAC/NIAC]
Rule 23. Each party to the conflict must, to the extent feasible, avoid locating military objectives within or near densely populated areas. [IAC/arguably NIAC]
Rule 24. Each party to the conflict must, to the extent feasible, remove civilian
persons and objects under its control from the vicinity of military objectives.
[IAC/arguably NIAC]

Precautions against the Effects of Attacks

Humanitarian Relief Personnel and Objects

Rule 20. Each party to the conflict must give effective advance warning of
attacks which may affect the civilian population, unless circumstances do not
permit. [IAC/NIAC]
Rule 21. When a choice is possible between several military objectives for
obtaining a similar military advantage, the objective to be selected must be that
the attack on which may be expected to cause the least danger to civilian lives
and to civilian objects. [IAC/arguably NIAC]
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Rule 38. Each party to the conflict must respect cultural property:
A. Special care must be taken in military operations to avoid damage to
buildings dedicated to religion, art, science, education or charitable
purposes and historic monuments unless they are military objectives.
B. Property of great importance to the cultural heritage of every people
must not be the object of attack unless imperatively required by military necessity.
[IAC/NIAC]
Rule 39. The use of property of great importance to the cultural heritage
of every people for purposes which are likely to expose it to destruction
or damage is prohibited, unless imperatively required by military necessity.
[IAC/NIAC]

Cultural Property

Rule 35. Directing an attack against a zone established to shelter the
wounded, the sick and civilians from the effects of hostilities is prohibited.
[IAC/NIAC]
Rule 36. Directing an attack against a demilitarized zone agreed upon between
the parties to the conflict is prohibited. [IAC/NIAC]
Rule 37. Directing an attack against a non-defended locality is prohibited.
[IAC/NIAC]

Protected Zones

Rule 34. Civilian journalists engaged in professional missions in areas of
armed conflict must be respected and protected as long as they are not taking
a direct part in hostilities. [IAC/NIAC]

Journalists

Rule 33. Directing an attack against personnel and objects involved in a peacekeeping mission in accordance with the Charter of the United Nations, as long
as they are entitled to the protection given to civilians and civilian objects
under international humanitarian law, is prohibited. [IAC/NIAC]

Personnel and Objects Involved in a Peacekeeping Mission

Rule 31. Humanitarian relief personnel must be respected and protected.
[IAC/NIAC]
Rule 32. Objects used for humanitarian relief operations must be respected and
protected. [IAC/NIAC]
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Rule 43. The general principles on the conduct of hostilities apply to the natural
environment:
A. No part of the natural environment may be attacked, unless it is a military objective.
B. Destruction of any part of the natural environment is prohibited, unless
required by imperative military necessity.
C. Launching an attack against a military objective which may be expected
to cause incidental damage to the environment which would be excessive in relation to the concrete and direct military advantage anticipated is prohibited.
[IAC/NIAC]
Rule 44. Methods and means of warfare must be employed with due regard to
the protection and preservation of the natural environment. In the conduct of
military operations, all feasible precautions must be taken to avoid, and in any
event to minimize, incidental damage to the environment. Lack of scientific
certainty as to the effects on the environment of certain military operations
does not absolve a party to the conflict from taking such precautions. [IAC/
arguably NIAC]
Rule 45. The use of methods or means of warfare that are intended, or may
be expected, to cause widespread, long-term and severe damage to the natural
environment is prohibited. Destruction of the natural environment may not be
used as a weapon. [IAC/arguably NIAC]

The Natural Environment

Rule 42. Particular care must be taken if works and installations containing
dangerous forces, namely dams, dykes and nuclear electrical generating stations, and other installations located at or in their vicinity are attacked, in order
to avoid the release of dangerous forces and consequent severe losses among the
civilian population. [IAC/NIAC]

Works and Installations Containing Dangerous Forces

Specific Methods of Warfare

Rule 40. Each party to the conflict must protect cultural property:
A. All seizure of or destruction or wilful damage done to institutions
dedicated to religion, charity, education, the arts and sciences, historic
monuments and works of art and science is prohibited.
B. Any form of theft, pillage or misappropriation of, and any acts of vandalism directed against, property of great importance to the cultural
heritage of every people is prohibited.
[IAC/NIAC]
Rule 41. The occupying power must prevent the illicit export of cultural property from occupied territory and must return illicitly exported property to the
competent authorities of the occupied territory. [IAC]
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Rule 53. The use of starvation of the civilian population as a method of warfare
is prohibited. [IAC/NIAC]
Rule 54. Attacking, destroying, removing or rendering useless objects indispensable to the survival of the civilian population is prohibited. [IAC/NIAC]
Rule 55. The parties to the conflict must allow and facilitate rapid and unimpeded passage of humanitarian relief for civilians in need, which is impartial in
character and conducted without any adverse distinction, subject to their right
of control. [IAC/NIAC]
Rule 56. The parties to the conflict must ensure the freedom of movement
of authorized humanitarian relief personnel essential to the exercise of their

Starvation and Access to Humanitarian Relief

Rule 49. The parties to the conflict may seize military equipment belonging to
an adverse party as war booty. [IAC]
Rule 50. The destruction or seizure of the property of an adversary is prohibited, unless required by imperative military necessity. [IAC/NIAC]
Rule 51. In occupied territory:
(a) movable public property that can be used for military operations may
be confiscated;
(b) immovable public property must be administered according to the rule
of usufruct; and
(c) private property must be respected and may not be confiscated;
except where destruction or seizure of such property is required by imperative
military necessity. [IAC]
Rule 52. Pillage is prohibited. [IAC/NIAC]

Destruction and Seizure of Property

Rule 46. Ordering that no quarter will be given, threatening an adversary therewith or conducting hostilities on this basis is prohibited. [IAC/NIAC]
Rule 47. Attacking persons who are recognized as hors de combat is prohibited.
A person hors de combat is:
(a) anyone who is in the power of an adverse party;
(b) anyone who is defenceless because of unconsciousness, shipwreck,
wounds or sickness; or
(c) anyone who clearly expresses an intention to surrender;
provided he or she abstains from any hostile act and does not attempt to escape.
[IAC/NIAC]
Rule 48. Making persons parachuting from an aircraft in distress the object of
attack during their descent is prohibited. [IAC/NIAC]

Denial of Quarter
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Rule 70. The use of means and methods of warfare which are of a nature to
cause superfluous injury or unnecessary suffering is prohibited. [IAC/NIAC]
Rule 71. The use of weapons which are by nature indiscriminate is prohibited.
[IAC/NIAC]

General Principles on the Use of Weapons

Weapons

Rule 66. Commanders may enter into non-hostile contact through any means
of communication. Such contact must be based on good faith. [IAC/NIAC]
Rule 67. Parlementaires are inviolable. [IAC/NIAC]
Rule 68. Commanders may take the necessary precautions to prevent the presence of a parlementaire from being prejudicial. [IAC/NIAC]
Rule 69. Parlementaires taking advantage of their privileged position to commit
an act contrary to international law and detrimental to the adversary lose their
inviolability. [IAC/NIAC]

Communication with the Enemy

Rule 57. Ruses of war are not prohibited as long as they do not infringe a rule of
international humanitarian law. [IAC/NIAC]
Rule 58. The improper use of the white flag of truce is prohibited. [IAC/NIAC]
Rule 59. The improper use of the distinctive emblems of the Geneva Conventions
is prohibited. [IAC/NIAC]
Rule 60. The use of the United Nations emblem and uniform is prohibited,
except as authorized by the organization. [IAC/NIAC]
Rule 61. The improper use of other internationally recognized emblems is prohibited. [IAC/NIAC]
Rule 62. Improper use of the flags or military emblems, insignia or uniforms of
the adversary is prohibited. [IAC/arguably NIAC]
Rule 63. Use of the flags or military emblems, insignia or uniforms of neutral or
other States not party to the conflict is prohibited. [IAC/arguably NIAC]
Rule 64. Concluding an agreement to suspend combat with the intention
of attacking by surprise the enemy relying on that agreement is prohibited.
[IAC/NIAC]
Rule 65. Killing, injuring or capturing an adversary by resort to perfidy is prohibited. [IAC/NIAC]
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Rule 80. The use of booby-traps which are in any way attached to or associated with
objects or persons entitled to special protection under international humanitarian
law or with objects that are likely to attract civilians is prohibited. [IAC/NIAC]

Booby-traps

Rule 79. The use of weapons the primary effect of which is to injure by fragments
which are not detectable by X-rays in the human body is prohibited. [IAC/NIAC]

Weapons Primarily Injuring by Non-detectable Fragments

Rule 78. The anti-personnel use of bullets which explode within the human
body is prohibited. [IAC/NIAC]

Exploding Bullets

Rule 77. The use of bullets which expand or flatten easily in the human body is
prohibited. [IAC/NIAC]

Expanding Bullets

Rule 74. The use of chemical weapons is prohibited. [IAC/NIAC]
Rule 75. The use of riot-control agents as a method of warfare is prohibited.
[IAC/NIAC]
Rule 76. The use of herbicides as a method of warfare is prohibited if they:
(a) are of a nature to be prohibited chemical weapons;
(b) are of a nature to be prohibited biological weapons;
(c) are aimed at vegetation that is not a military objective;
(d) would cause incidental loss of civilian life, injury to civilians, damage
to civilian objects, or a combination thereof, which may be expected to
be excessive in relation to the concrete and direct military advantage
anticipated; or
(e) would cause widespread, long-term and severe damage to the natural
environment.
[IAC/NIAC]

Chemical Weapons

Rule 73. The use of biological weapons is prohibited. [IAC/NIAC]

Biological Weapons

Rule 72. The use of poison or poisoned weapons is prohibited. [IAC/NIAC]

Poison

functions. Only in case of imperative military necessity may their movements
be temporarily restricted. [IAC/NIAC]

Deception
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Rule 87. Civilians and persons hors de combat must be treated humanely.
[IAC/NIAC]
Rule 88. Adverse distinction in the application of international humanitarian
law based on race, colour, sex, language, religion or belief, political or other
opinion, national or social origin, wealth, birth or other status, or on any other
similar criteria is prohibited. [IAC/NIAC]
Rule 89. Murder is prohibited. [IAC/NIAC]
Rule 90. Torture, cruel or inhuman treatment and outrages upon personal dignity,
in particular humiliating and degrading treatment, are prohibited. [IAC/NIAC]
Rule 91. Corporal punishment is prohibited. [IAC/NIAC]
Rule 92. Mutilation, medical or scientific experiments or any other medical procedure not indicated by the state of health of the person concerned and not consistent with generally accepted medical standards are prohibited. [IAC/NIAC]
Rule 93. Rape and other forms of sexual violence are prohibited. [IAC/NIAC]
Rule 94. Slavery and the slave trade in all their forms are prohibited. [IAC/NIAC]

Fundamental Guarantees

Treatment of Civilians and Persons Hors de Combat

Rule 86. The use of laser weapons that are specifically designed, as their sole
combat function or as one of their combat functions, to cause permanent blindness to unenhanced vision is prohibited. [IAC/NIAC]

Blinding Laser Weapons

Rule 84. If incendiary weapons are used, particular care must be taken to avoid,
and in any event to minimize, incidental loss of civilian life, injury to civilians
and damage to civilian objects. [IAC/NIAC]
Rule 85. The anti-personnel use of incendiary weapons is prohibited, unless it
is not feasible to use a less harmful weapon to render a person hors de combat.
[IAC/NIAC]

Incendiary Weapons
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Rule 109. Whenever circumstances permit, and particularly after an engagement, each party to the conflict must, without delay, take all possible measures
to search for, collect and evacuate the wounded, sick and shipwrecked without
adverse distinction. [IAC/NIAC]
Rule 110. The wounded, sick and shipwrecked must receive, to the fullest extent
practicable and with the least possible delay, the medical care and attention
required by their condition. No distinction may be made among them founded
on any grounds other than medical ones. [IAC/NIAC]
Rule 111. Each party to the conflict must take all possible measures to protect
the wounded, sick and shipwrecked against ill-treatment and against pillage of
their personal property. [IAC/NIAC]

The Wounded, Sick and Shipwrecked

Rule 106. Combatants must distinguish themselves from the civilian population while they are engaged in an attack or in a military operation preparatory
to an attack. If they fail to do so, they do not have the right to prisoner-of-war
status. [IAC]
Rule 107. Combatants who are captured while engaged in espionage do not
have the right to prisoner-of-war status. They may not be convicted or sentenced without previous trial. [IAC]
Rule 108. Mercenaries, as defined in Additional Protocol I, do not have the
right to combatant or prisoner-of-war status. They may not be convicted or
sentenced without previous trial. [IAC]

Combatants and Prisoner-of-War Status

Rule 95. Uncompensated or abusive forced labour is prohibited. [IAC/NIAC]
Rule 96. The taking of hostages is prohibited. [IAC/NIAC]
Rule 97. The use of human shields is prohibited. [IAC/NIAC]
Rule 98. Enforced disappearance is prohibited. [IAC/NIAC]
Rule 99. Arbitrary deprivation of liberty is prohibited. [IAC/NIAC]
Rule 100. No one may be convicted or sentenced, except pursuant to a fair trial
affording all essential judicial guarantees. [IAC/NIAC]
Rule 101. No one may be accused or convicted of a criminal offence on account
of any act or omission which did not constitute a criminal offence under national
or international law at the time it was committed; nor may a heavier penalty be
imposed than that which was applicable at the time the criminal offence was
committed. [IAC/NIAC]
Rule 102. No one may be convicted of an offence except on the basis of individual criminal responsibility. [IAC/NIAC]
Rule 103. Collective punishments are prohibited. [IAC/NIAC]
Rule 104. The convictions and religious practices of civilians and persons hors
de combat must be respected. [IAC/NIAC]
Rule 105. Family life must be respected as far as possible. [IAC/NIAC]

Landmines

Rule 81. When landmines are used, particular care must be taken to minimize
their indiscriminate effects. [IAC/NIAC]
Rule 82. A party to the conflict using landmines must record their placement,
as far as possible. [IAC/arguably NIAC]
Rule 83. At the end of active hostilities, a party to the conflict which has used
landmines must remove or otherwise render them harmless to civilians, or
facilitate their removal. [IAC/NIAC]
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Rule 118. Persons deprived of their liberty must be provided with adequate
food, water, clothing, shelter and medical attention. [IAC/NIAC]
Rule 119. Women who are deprived of their liberty must be held in quarters
separate from those of men, except where families are accommodated as family
units, and must be under the immediate supervision of women. [IAC/NIAC]
Rule 120. Children who are deprived of their liberty must be held in quarters
separate from those of adults, except where families are accommodated as family units. [IAC/NIAC]
Rule 121. Persons deprived of their liberty must be held in premises which are
removed from the combat zone and which safeguard their health and hygiene.
[IAC/NIAC]
Rule 122. Pillage of the personal belongings of persons deprived of their liberty
is prohibited. [IAC/NIAC]
Rule 123. The personal details of persons deprived of their liberty must be
recorded. [IAC/NIAC]
Rule 124.
A. In international armed conflicts, the ICRC must be granted regular
access to all persons deprived of their liberty in order to verify the

Persons Deprived of Their Liberty

Rule 117. Each party to the conflict must take all feasible measures to account
for persons reported missing as a result of armed conflict and must provide
their family members with any information it has on their fate. [IAC/NIAC]

Missing Persons
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Rule 129.
A. Parties to an international armed conflict may not deport or forcibly
transfer the civilian population of an occupied territory, in whole or in
part, unless the security of the civilians involved or imperative military
reasons so demand. [IAC]
B. Parties to a non-international armed conflict may not order the displacement of the civilian population, in whole or in part, for reasons
related to the conflict, unless the security of the civilians involved or
imperative military reasons so demand. [NIAC]
Rule 130. States may not deport or transfer parts of their own civilian population into a territory they occupy. [IAC]
Rule 131. In case of displacement, all possible measures must be taken in order
that the civilians concerned are received under satisfactory conditions of shelter, hygiene, health, safety and nutrition and that members of the same family
are not separated. [IAC/NIAC]

Displacement and Displaced Persons

conditions of their detention and to restore contacts between those
persons and their families. [IAC]
B. In non-international armed conflicts, the ICRC may offer its services
to the parties to the conflict with a view to visiting all persons deprived
of their liberty for reasons related to the conflict in order to verify the
conditions of their detention and to restore contacts between those
persons and their families. [NIAC]
Rule 125. Persons deprived of their liberty must be allowed to correspond with
their families, subject to reasonable conditions relating to frequency and the
need for censorship by the authorities. [IAC/NIAC]
Rule 126. Civilian internees and persons deprived of their liberty in connection with a non-international armed conflict must be allowed to receive visitors,
especially near relatives, to the degree practicable. [IAC/NIAC]
Rule 127. The personal convictions and religious practices of persons deprived
of their liberty must be respected. [IAC/NIAC]
Rule 128.
A. Prisoners of war must be released and repatriated without delay after
the cessation of active hostilities. [IAC]
B. Civilian internees must be released as soon as the reasons which necessitated internment no longer exist, but at the latest as soon as possible
after the close of active hostilities. [IAC]
C. Persons deprived of their liberty in relation to a non-international
armed conflict must be released as soon as the reasons for the deprivation of their liberty cease to exist. [NIAC]
The persons referred to may continue to be deprived of their liberty if penal
proceedings are pending against them or if they are serving a sentence lawfully
imposed.

The Dead

Rule 112. Whenever circumstances permit, and particularly after an engagement, each party to the conflict must, without delay, take all possible measures to search for, collect and evacuate the dead without adverse distinction.
[IAC/NIAC]
Rule 113. Each party to the conflict must take all possible measures to prevent the dead from being despoiled. Mutilation of dead bodies is prohibited.
[IAC/NIAC]
Rule 114. Parties to the conflict must endeavour to facilitate the return of the
remains of the deceased upon request of the party to which they belong or upon
the request of their next of kin. They must return their personal effects to them.
[IAC]
Rule 115. The dead must be disposed of in a respectful manner and their graves
respected and properly maintained. [IAC/NIAC]
Rule 116. With a view to the identification of the dead, each party to the conflict must record all available information prior to disposal and mark the location of the graves. [IAC/NIAC]
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Responsibility and Reparation

Rule 134. The specific protection, health and assistance needs of women affected
by armed conflict must be respected. [IAC/NIAC]
Rule 135. Children affected by armed conflict are entitled to special respect and
protection. [IAC/NIAC]
Rule 136. Children must not be recruited into armed forces or armed groups.
[IAC/NIAC]
Rule 137. Children must not be allowed to take part in hostilities. [IAC/NIAC]
Rule 138. The elderly, disabled and infirm affected by armed conflict are entitled to special respect and protection. [IAC/NIAC]
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Rule 144. States may not encourage violations of international humanitarian law by parties to an armed conflict. They must exert their influence, to
the degree possible, to stop violations of international humanitarian law.
[IAC/NIAC]
Rule 145. Where not prohibited by international law, belligerent reprisals are
subject to stringent conditions. [IAC]
Rule 146. Belligerent reprisals against persons protected by the Geneva
Conventions are prohibited. [IAC]

Enforcement of International Humanitarian Law

Rule 139. Each party to the conflict must respect and ensure respect for international humanitarian law by its armed forces and other persons or groups acting
in fact on its instructions, or under its direction or control. [IAC/NIAC]
Rule 140. The obligation to respect and ensure respect for international humanitarian law does not depend on reciprocity. [IAC/NIAC]
Rule 141. Each State must make legal advisers available, when necessary, to
advise military commanders at the appropriate level on the application of international humanitarian law. [IAC/NIAC]
Rule 142. States and parties to the conflict must provide instruction in international humanitarian law to their armed forces. [IAC/NIAC]
Rule 143. States must encourage the teaching of international humanitarian law
to the civilian population. [IAC/NIAC]

Compliance with International Humanitarian Law

Implementation
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Rule 156. Serious violations of international humanitarian law constitute war
crimes. [IAC/NIAC]

War Crimes

Rule 151. Individuals are criminally responsible for war crimes they commit.
[IAC/NIAC]
Rule 152. Commanders and other superiors are criminally responsible for war
crimes committed pursuant to their orders. [IAC/NIAC]
Rule 153. Commanders and other superiors are criminally responsible for war
crimes committed by their subordinates if they knew, or had reason to know,
that the subordinates were about to commit or were committing such crimes
and did not take all necessary and reasonable measures in their power to prevent their commission, or if such crimes had been committed, to punish the
persons responsible. [IAC/NIAC]
Rule 154. Every combatant has a duty to disobey a manifestly unlawful order.
[IAC/NIAC]
Rule 155. Obeying a superior order does not relieve a subordinate of criminal responsibility if the subordinate knew that the act ordered was unlawful or
should have known because of the manifestly unlawful nature of the act ordered.
[IAC/NIAC]

Individual Responsibility

Rule 149. A State is responsible for violations of international humanitarian law
attributable to it, including:
(a) violations committed by its organs, including its armed forces;
(b) violations committed by persons or entities it empowered to exercise
elements of governmental authority;
(c) violations committed by persons or groups acting in fact on its instructions, or under its direction or control; and
(d) violations committed by private persons or groups which it acknowledges and adopts as its own conduct.
[IAC/NIAC]
Rule 150. A State responsible for violations of international humanitarian law is
required to make full reparation for the loss or injury caused. [IAC/NIAC]

Rule 147. Reprisals against objects protected under the Geneva Conventions and
Hague Convention for the Protection of Cultural Property are prohibited. [IAC]
Rule 148. Parties to non-international armed conflicts do not have the right
to resort to belligerent reprisals. Other countermeasures against persons who
do not or who have ceased to take a direct part in hostilities are prohibited.
[NIAC]

Rule 132. Displaced persons have a right to voluntary return in safety to
their homes or places of habitual residence as soon as the reasons for their
displacement cease to exist. [IAC/NIAC]
Rule 133. The property rights of displaced persons must be respected. [IAC/NIAC]

Other Persons Afforded Specific Protection
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Rule 157. States have the right to vest universal jurisdiction in their national
courts over war crimes. [IAC/NIAC]
Rule 158. States must investigate war crimes allegedly committed by their
nationals or armed forces, or on their territory, and, if appropriate, prosecute
the suspects. They must also investigate other war crimes over which they have
jurisdiction and, if appropriate, prosecute the suspects. [IAC/NIAC]
Rule 159. At the end of hostilities, the authorities in power must endeavour
to grant the broadest possible amnesty to persons who have participated in a
non-international armed conflict, or those deprived of their liberty for reasons related to the armed conflict, with the exception of persons suspected of,
accused of or sentenced for war crimes. [NIAC]
Rule 160. Statutes of limitation may not apply to war crimes. [IAC/NIAC]
Rule 161. States must make every effort to cooperate, to the extent possible,
with each other in order to facilitate the investigation of war crimes and the
prosecution of the suspects. [IAC/NIAC]
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during armed conflict

of private military and security companies

and good practices for States related to operations

On pertinent international legal obligations

7

7

THE MONTREUX DOCUMENT

9

a) “PMSCs” are private business entities that provide military and/or security services,
irrespective of how they describe themselves. Military and security services include,
in particular, armed guarding and protection of persons and objects, such as convoys,
buildings and other places; maintenance and operation of weapons systems; prisoner
detention; and advice to or training of local forces and security personnel.

9. That for the purposes of this document:

8. That while this document is addressed to States, the good practices may be of value for other
entities such as international organizations, NGOs and companies that contract PMSCs, as well
as for PMSCs themselves;

7. That this document should not be construed as endorsing the use of PMSCs in any particular
circumstance but seeks to recall legal obligations and to recommend good practices if the
decision has been made to contract PMSCs;

6. That cooperation, information sharing and assistance between States, commensurate with each
State’s capacities, is desirable in order to achieve full respect for international humanitarian law
and human rights law; as is cooperative implementation with the private military and security
industry and other relevant actors;

5. That existing obligations and good practices may also be instructive for post-conflict situations
and for other, comparable situations; however, that international humanitarian law is
applicable only during armed conflict;

4. That this document should therefore not be interpreted as limiting, prejudicing or enhancing
in any manner existing obligations under international law, or as creating or developing new
obligations under international law;

3. That this document is not a legally binding instrument and does not affect existing obligations
of States under customary international law or under international agreements to which they
are parties, in particular their obligations under the Charter of the United Nations (especially
its articles 2(4) and 51);

2. That this document recalls existing legal obligations of States and PMSCs and their personnel
(Part One), and provides States with good practices to promote compliance with international
humanitarian law and human rights law during armed conflict (Part Two);

1. That certain well-established rules of international law apply to States in their relations with
private military and security companies (PMSCs) and their operation during armed conflict, in
particular under international humanitarian law and human rights law;

The following understandings guided the development of this document:

This document is the product of an initiative launched cooperatively by the Government of
Switzerland and the International Committee of the Red Cross. It was developed with the
participation of governmental experts from Afghanistan, Angola, Australia, Austria, Canada,
China, France, Germany, Iraq, Poland, Sierra Leone, South Africa, Sweden, Switzerland, the United
Kingdom of Great Britain and Northern Ireland, Ukraine, and the United States of America in
meetings convened in January and November 2006, November 2007, and April and September 2008.
Representatives of civil society and of the private military and security industry were consulted.

Preface
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The participating States commend this document to the attention of other States, international
organizations, NGOs, the private military and security industry and other relevant actors, which
are invited to adopt those good practices that they consider appropriate for their operations.
The participating States invite other States and international organizations to communicate
their support for this document to the Federal Department of Foreign Affairs of Switzerland. The
participating States also declare their readiness to review and, if necessary, to revise this document
in order to take into account new developments.

b) “Personnel of a PMSC” are persons employed by, through direct hire or under a contract
with, a PMSC, including its employees and managers.
c) “Contracting States” are States that directly contract for the services of PMSCs, including, as
appropriate, where such a PMSC subcontracts with another PMSC.
d) “Territorial States” are States on whose territory PMSCs operate.
e) “Home States” are States of nationality of a PMSC, i.e. where a PMSC is registered or
incorporated; if the State where the PMSC is incorporated is not the one where it has its
principal place of management, then the State where the PMSC has its principal place of
management is the “Home State”.
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5. Contracting States have an obligation to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, grave breaches of the
Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to
search for persons alleged to have committed, or to have ordered to be committed, such grave

4. Contracting States are responsible to implement their obligations under international human
rights law, including by adopting such legislative and other measures as may be necessary to
give effect to these obligations. To this end they have the obligation, in specific circumstances,
to take appropriate measures to prevent, investigate and provide effective remedies for
relevant misconduct of PMSCs and their personnel.

3. Contracting States have an obligation, within their power, to ensure respect for international
humanitarian law by PMSCs they contract, in particular to:
a) ensure that PMSCs that they contract and their personnel are aware of their obligations and
trained accordingly;
b) not encourage or assist in, and take appropriate measures to prevent, any violations of
international humanitarian law by personnel of PMSCs;
c) take measures to suppress violations of international humanitarian law committed by the
personnel of PMSCs through appropriate means, such as military regulations, administrative
orders and other regulatory measures as well as administrative, disciplinary or judicial
sanctions, as appropriate.

2. Contracting States have an obligation not to contract PMSCs to carry out activities that
international humanitarian law explicitly assigns to a State agent or authority, such as
exercising the power of the responsible officer over prisoner-of-war camps or places of
internment of civilians in accordance with the Geneva Conventions.

1. Contracting States retain their obligations under international law, even if they contract PMSCs
to perform certain activities. If they are occupying powers, they have an obligation to take
all measures in their power to restore, and ensure, as far as possible, public order and safety,
i.e. exercise vigilance in preventing violations of international humanitarian law and human
rights law.

A. Contracting States

The following statements aim to recall certain existing international legal obligations of States
regarding private military and security companies. The statements are drawn from various
international humanitarian and human rights agreements and customary international law. This
document, and the statements herein, do not create legal obligations. Each State is responsible for
complying with the obligations it has undertaken pursuant to international agreements to which
it is a party, subject to any reservations, understandings and declarations made, and to customary
international law.

Introduction

Part One
Pertinent international legal
obligations relating to private
military and security companies
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10. Territorial States are responsible to implement their obligations under international human
rights law, including by adopting such legislative and other measures as may be necessary to
give effect to these obligations. To this end they have the obligation, in specific circumstances,
to take appropriate measures to prevent, investigate and provide effective remedies for
relevant misconduct of PMSCs and their personnel.

9. Territorial States have an obligation, within their power, to ensure respect for international
humanitarian law by PMSCs operating on their territory, in particular to:
a) disseminate, as widely as possible, the text of the Geneva Conventions and other relevant
norms of international humanitarian law among PMSCs and their personnel;
b) not encourage or assist in, and take appropriate measures to prevent, any violations of
international humanitarian law by personnel of PMSCs;
c) take measures to suppress violations of international humanitarian law committed by the
personnel of PMSCs through appropriate means such as military regulations, administrative
orders and other regulatory measures as well as administrative, disciplinary or judicial
sanctions, as appropriate.

B. Territorial States

8. Contracting States have an obligation to provide reparations for violations of international
humanitarian law and human rights law caused by wrongful conduct of the personnel of
PMSCs when such conduct is attributable to the Contracting States in accordance with the
customary international law of State responsibility.

7. Although entering into contractual relations does not in itself engage the responsibility of
Contracting States, the latter are responsible for violations of international humanitarian law,
human rights law, or other rules of international law committed by PMSCs or their personnel
where such violations are attributable to the Contracting State, consistent with customary
international law, in particular if they are:
a) incorporated by the State into their regular armed forces in accordance with its
domestic legislation;
b) members of organized armed forces, groups or units under a command responsible to
the State;
c) empowered to exercise elements of governmental authority if they are acting in that
capacity (i.e. are formally authorized by law or regulation to carry out functions normally
conducted by organs of the State); or
d) in fact acting on the instructions of the State (i.e. the State has specifically instructed the
private actor’s conduct) or under its direction or control (i.e. actual exercise of effective
control by the State over a private actor’s conduct).

6. Contracting States also have an obligation to investigate and, as required by international
law, or otherwise as appropriate, prosecute, extradite or surrender persons suspected of
having committed other crimes under international law, such as torture or hostage taking, in
accordance with their obligations under international law. Such prosecutions are to be carried
out in accordance with international law providing for fair trial, mindful that sanctions be
commensurate with the gravity of the crime.

breaches and bring such persons, regardless of their nationality, before their own courts. They
may also, if they prefer, and in accordance with the provisions of their own legislation, hand
such persons over for trial to another State concerned, provided such State has made out a
prima facie case, or to an international criminal tribunal.
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17. Home States also have an obligation to investigate and, as required by international law,
or otherwise as appropriate, prosecute, extradite or surrender persons suspected of having
committed other crimes under international law, such as torture or hostage taking, in
accordance with their obligations under international law. Such prosecutions are to be carried
out in accordance with international law providing for fair trial, mindful that sanctions be
commensurate with the gravity of the crime.

16. Home States have an obligation to enact any legislation necessary to provide effective penal
sanctions for persons committing, or ordering to be committed, grave breaches of the Geneva
Conventions and, where applicable, Additional Protocol I, and have an obligation to search for
persons alleged to have committed, or to have ordered to be committed, such grave breaches
and bring such persons, regardless of their nationality, before their own courts. They may
also, if they prefer, and in accordance with the provisions of their own legislation, hand such
persons over for trial to another State concerned, provided such State has made out a prima
facie case, or to an international criminal tribunal.

15. Home States are responsible to implement their obligations under international human rights
law, including by adopting such legislative and other measures as may be necessary to give
effect to these obligations. To this end they have the obligation, in specific circumstances, to
take appropriate measures to prevent, investigate and provide effective remedies for relevant
misconduct of PMSCs and their personnel.

14. Home States have an obligation, within their power, to ensure respect for international
humanitarian law by PMSCs of their nationality, in particular to:
a) disseminate, as widely as possible, the text of the Geneva Conventions and other relevant
norms of international humanitarian law among PMSCs and their personnel;
b) not encourage or assist in, and take appropriate measures to prevent, any violations of
international humanitarian law by personnel of PMSCs;
c) take measures to suppress violations of international humanitarian law committed by the
personnel of PMSCs through appropriate means such as administrative or other regulatory
measures as well as administrative, disciplinary or judicial sanctions, as appropriate.

C. Home States

13. In situations of occupation, the obligations of Territorial States are limited to areas in which
they are able to exercise effective control.

12. Territorial States also have an obligation to investigate and, as required by international
law, or otherwise as appropriate, prosecute, extradite or surrender persons suspected of
having committed other crimes under international law, such as torture or hostage taking, in
accordance with their obligations under international law. Such prosecutions are to be carried
out in accordance with international law providing for fair trial, mindful that sanctions be
commensurate with the gravity of the crime.

11. Territorial States have an obligation to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, grave breaches of the
Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to
search for persons alleged to have committed, or to have ordered to be committed, such grave
breaches and bring such persons, regardless of their nationality, before their own courts. They
may also, if they prefer, and in accordance with the provisions of their own legislation, hand
such persons over for trial to another State concerned, provided such State has made out a
prima facie case, or to an international criminal tribunal.
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26. The personnel of PMSCs:
a) are obliged, regardless of their status, to comply with applicable international
humanitarian law;
b) are protected as civilians under international humanitarian law, unless they are incorporated
into the regular armed forces of a State or are members of organized armed forces, groups
or units under a command responsible to the State; or otherwise lose their protection as
determined by international humanitarian law;
c) are entitled to prisoner-of-war status in international armed conflict if they are persons
accompanying the armed forces meeting the requirements of article 4A(4) of the Third
Geneva Convention;

25. If they are civilians under international humanitarian law, the personnel of PMSCs may not be
the object of attack, unless and for such time as they directly participate in hostilities.

24. The status of the personnel of PMSCs is determined by international humanitarian law, on a
case-by-case basis, in particular according to the nature and circumstances of the functions in
which they are involved.

23. The personnel of PMSCs are obliged to respect the relevant national law, in particular the
national criminal law, of the State in which they operate, and, as far as applicable, the law of
the States of their nationality.

22. PMSCs are obliged to comply with international humanitarian law or human rights law
imposed upon them by applicable national law, as well as other applicable national law such as
criminal law, tax law, immigration law, labour law, and specific regulations on private military
or security services.

E. PMSCs and their personnel

21. All other States also have an obligation to investigate and, as required by international law,
or otherwise as appropriate, prosecute, extradite or surrender persons suspected of having
committed other crimes under international law, such as torture or hostage taking, in
accordance with their obligations under international law. Such prosecutions are to be carried
out in accordance with international law providing for fair trial, mindful that sanctions be
commensurate with the gravity of the crime.

20. All other States have an obligation to enact any legislation necessary to provide effective penal
sanctions for persons committing, or ordering to be committed, grave breaches of the Geneva
Conventions and, where applicable, Additional Protocol I, and have an obligation to search for
persons alleged to have committed, or to have ordered to be committed, such grave breaches
and bring such persons, regardless of their nationality, before their own courts. They may
also, if they prefer, and in accordance with the provisions of their own legislation, hand such
persons over for trial to another State concerned, provided such State has made out a prima
facie case, or to an international criminal tribunal.

19. All other States are responsible to implement their obligations under international human
rights law, including by adopting such legislative and other measures as may be necessary to
give effect to these obligations.

18. All other States have an obligation, within their power, to ensure respect for international
humanitarian law. They have an obligation to refrain from encouraging or assisting in violations
of international humanitarian law by any party to an armed conflict.

D. All other States

15

27. Superiors of PMSC personnel, such as:
a) governmental officials, whether they are military commanders or civilian superiors, or
b) directors or managers of PMSCs, may be liable for crimes under international law committed
by PMSC personnel under their effective authority and control, as a result of their failure to
properly exercise control over them, in accordance with the rules of international law.
Superior responsibility is not engaged solely by virtue of a contract.

F. Superior responsibility

d) to the extent they exercise governmental authority, have to comply with the State’s
obligations under international human rights law;
e) are subject to prosecution if they commit conduct recognized as crimes under applicable
national or international law.
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1. To determine which services may or may not be contracted out to PMSCs; in determining
which services may not be contracted out, Contracting States take into account factors such
as whether a particular service could cause PMSC personnel to become involved in direct
participation in hostilities.

I. Determination of services

In this sense, good practices for Contracting States include the following:

In many instances, the good practices for Contracting States may also indicate good practices for
other clients of PMSCs, such as international organizations, NGOs and companies.

States contemplating to contract PMSCs should evaluate whether their legislation, as well as
procurement and contracting practices, are adequate for contracting PMSCs. This is particularly
relevant where Contracting States use the services of a PMSC in a State where law enforcement or
regulatory capacities are compromised.

A. Good practices for Contracting States

The good practices are intended, inter alia, to assist States to implement their obligations under
international humanitarian law and human rights law. However, in considering regulation, States
may also need to take into account obligations they have under other branches of international
law, including as members of international organizations such as the United Nations, and under
international law relating to trade and government procurement. They may also need to take into
account bilateral agreements between Contracting States and Territorial States. Moreover, States
are encouraged to fully implement relevant provisions of international instruments to which they
are Parties, including anti-corruption, anti-organized crime and firearms conventions. Furthermore,
any of these good practices will need to be adapted in practice to the specific situation and the
State’s legal system and capacity.

The good practices do not have legally binding effect and are not meant to be exhaustive. It is
understood that a State may not have the capacity to implement all the good practices, and that
no State has the legal obligation to implement any particular good practice, whether that State is
a Contracting State, a Territorial State, or a Home State. States are invited to consider these good
practices in defining their relationships with PMSCs, recognizing that a particular good practice
may not be appropriate in all circumstances and emphasizing that this Part is not meant to imply
that States should necessarily follow all these practices as a whole.

This Part contains a description of good practices that aims to provide guidance and assistance
to States in ensuring respect for international humanitarian law and human rights law and
otherwise promoting responsible conduct in their relationships with PMSCs operating in areas of
armed conflict. They may also provide useful guidance for States in their relationships with PMSCs
operating outside of areas of armed conflict.

Introduction

Part Two
Good practices relating to private
military and security companies
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9. To take into account whether it maintains accurate and up-to-date personnel and property
records, in particular, with regard to weapons and ammunition, available for inspection on
demand by the Contracting State and other appropriate authorities.

8. To take into account whether it and its personnel possess or are in the process of obtaining
requisite registrations, licenses or authorizations.

7. To take into account the financial and economic capacity of the PMSC, including for liabilities
that it may incur.

6. To take into account, within available means, the past conduct of the PMSC and its personnel,
which includes ensuring that the PMSC has:
a) no reliably attested record of involvement in serious crime (including organized crime,
violent crime, sexual offences, violations of international humanitarian law, bribery and
corruption) and, insofar as the PMSC or its personnel had engaged in past unlawful conduct,
has appropriately remedied such conduct, including by effectively cooperating with official
authorities, taking disciplinary measures against those involved, and, where appropriate
and consistent with findings of wrongdoing, providing individuals injured by their conduct
with appropriate reparation;
b) conducted comprehensive inquiries within applicable law regarding the extent to which
any of its personnel, particularly those who are required to carry weapons as part of their
duties, have a reliably attested record of not having been involved in serious crime or have
not been dishonourably discharged from armed or security forces;
c) not previously been rejected from a contract due to misconduct of the PMSC or its personnel.

5. To adopt criteria that include quality indicators relevant to ensuring respect for relevant
national law, international humanitarian law and human rights law, as set out in good practices
6 to 13. Contracting States should consider ensuring that lowest price not be the only criterion
for the selection of PMSCs.

III. Criteria for the selection of PMSCs

4. To ensure transparency and supervision in the selection and contracting of PMSCs. Relevant
mechanisms may include:
a) public disclosure of PMSC contracting regulations, practices and processes;
b) public disclosure of general information about specific contracts, if necessary redacted to
address national security, privacy and commercial confidentiality requirements;
c) publication of an overview of incident reports or complaints, and sanctions taken where
misconduct has been proven; if necessary redacted to address national security, privacy and
commercial confidentiality requirements;
d) oversight by parliamentary bodies, including through annual reports or notification of
particular contracts to such bodies.

3. To provide adequate resources and draw on relevant expertise for selecting and
contracting PMSCs.

2. To assess the capacity of the PMSC to carry out its activities in conformity with relevant
national law, international humanitarian law and international human rights law, taking into
account the inherent risk associated with the services to be performed, for instance by:
a) acquiring information relating to the principal services the PMSC has provided in the past;
b) obtaining references from clients for whom the PMSC has previously provided similar
services to those the Contracting State is seeking to acquire;
c) acquiring information relating to the PMSC’s ownership structure and conducting
background checks on the PMSC and its superior personnel, taking into account relations
with subcontractors, subsidiary corporations and ventures.

II. Procedure for the selection and contracting of PMSCs
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14. To include contractual clauses and performance requirements that ensure respect for relevant
national law, international humanitarian law and human rights law by the contracted PMSC.
Such clauses, reflecting and implementing the quality indicators referred to above as selection
criteria, may include:
a) past conduct (good practice 6);
b) financial and economic capacity (good practice 7);

IV. Terms of contract with PMSCs

13. To consider the respect of the PMSC for the welfare of its personnel, as protected by labour law
and other relevant national law. Relevant factors may include:
a) providing personnel a copy of any contract to which they are party in a language
they understand;
b) providing personnel with adequate pay and remuneration arrangements commensurate to
their responsibilities and working conditions;
c) adopting operational safety and health policies;
d) ensuring personnel unrestricted access to their own travel documents; and
e) preventing unlawful discrimination in employment.

12. To take into account the PMSC’s internal organization and regulations, such as:
a) the existence and implementation of policies relating to international humanitarian law
and human rights law, especially on the use of force and firearms, as well as policies against
bribery, corruption, and other crimes;
b) the existence of monitoring and supervisory as well as internal accountability mechanisms,
such as:
i. internal investigation and disciplinary arrangements in case of allegations of wrongdoing by its personnel;
ii. mechanisms enabling persons affected by the conduct of the personnel of the PMSC
to lodge a complaint, including both third party complaint mechanisms and whistleblower protection arrangements; and
iii. regular performance reporting, specific incident reporting, and reporting on demand to
the Contracting State and under certain circumstances other appropriate authorities;
iv. requiring PMSC personnel and its subcontracted personnel to report any misconduct to
the PMSC’s management or a competent authority.

11. To take into account whether the PMSC:
a) acquires its equipment, in particular its weapons, lawfully;
b) uses equipment, in particular weapons, that is not prohibited by international law;
c) has complied with contractual provisions concerning return and/or disposal of weapons
and ammunition.

Contracting States consider continuously reassessing the level of training by, for example,
requiring regular reporting on the part of PMSCs.

10. To take into account that the PMSC’s personnel are sufficiently trained, both prior to
any deployment and on an ongoing basis, to respect relevant national law, international
humanitarian law and human rights law; and to establish goals to facilitate uniformity and
standardization of training requirements. Training could include general and task- and
context-specific topics, preparing personnel for performance under the specific contract and
in the specific environment, such as:
a) rules on the use of force and firearms;
b) international humanitarian law and human rights law;
c) religious, gender, and cultural issues, and respect for the local population;
d) handling complaints by the civilian population, in particular by transmitting them to the
appropriate authority;
e) measures against bribery, corruption, and other crimes.

possession of required registration, licenses or authorizations (good practice 8);
personnel and property records (good practice 9);
training (good practice 10);
lawful acquisition and use of equipment, in particular weapons (good practice 11);
internal organization and regulation and accountability (good practice 12);
welfare of personnel (good practice 13);
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19. To provide for criminal jurisdiction in their national legislation over crimes under international
law and their national law committed by PMSCs and their personnel and, in addition, to
consider establishing:
a) corporate criminal responsibility for crimes committed by the PMSC, consistent with the
Contracting State’s national legal system;
b) criminal jurisdiction over serious crimes committed by PMSC personnel abroad.

V. Monitoring compliance and ensuring accountability

18. To require, in consultation with the Territorial State, respect for relevant regulations and rules
of conduct by PMSCs and their personnel, including rules on the use of force and firearms,
such as:
a) using force and firearms only when necessary in self-defence or defence of third persons;
b) immediate reporting to and cooperation with competent authorities, including the
appropriate contracting official, in the case of use of force and firearms.

17. To consider pricing and duration of a specific contract as a way to promote relevant
international humanitarian law and human rights law. Relevant mechanisms may include:
a) securities or bonds for contractual performance;
b) financial rewards or penalties and incentives;
c) opportunities to compete for additional contracts.

The same should apply to all means of transport used by PMSCs.

16. To require, if consistent with force protection requirements and safety of the assigned mission,
that the personnel of the PMSC be personally identifiable whenever they are carrying out
activities in discharge of their responsibilities under a contract. Identification should:
a) be visible from a distance where mission and context allow, or consist of a non-transferable
identification card that is shown upon demand;
b) allow for a clear distinction between a PMSC’s personnel and the public authorities in the
State where the PMSC operates.

15. To require by contract that the conduct of any subcontracted PMSC is in conformity with
relevant national law, international humanitarian law and international human rights law,
including by:
a) establishing the criteria and qualifications for the selection and ongoing employment of
subcontracted PMSCs and personnel;
b) requiring the PMSC to demonstrate that subcontractors comply with equivalent
requirements as the PMSC initially contracted by the Contracting State;
c) ensuring that the PMSC is liable, as appropriate and within applicable law, for the conduct
of its subcontractors.

Contractual clauses may also provide for the Contracting State’s ability to terminate the
contract for failure to comply with contractual provisions. They may also specify the weapons
required for contract performance, that PMSCs obtain appropriate visas or other authorizations
from the Territorial State, and that appropriate reparation be provided to those harmed by the
misconduct of PMSCs and their personnel.

c)
d)
e)
f)
g)
h)
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Acknowledging the particular challenges faced by Territorial States in armed conflict, Territorial
States may accept information provided by the Contracting State concerning the ability of a PMSC
to carry out its activities in conformity with international humanitarian law, human rights law and
relevant good practices.

The following good practices aim to provide guidance to Territorial States for governing the
supply of military and security services by PMSCs and their personnel on their territory. Territorial
States should evaluate whether their domestic legal framework is adequate to ensure that the
conduct of PMSCs and their personnel is in conformity with relevant national law, international
humanitarian law and human rights law or whether it needs to establish further arrangements to
regulate the activities of PMSCs.

B. Good practices for Territorial States

23. To cooperate with investigating or regulatory authorities of Territorial and Home States, as
appropriate, in matters of common concern regarding PMSCs.

22. When negotiating agreements with Territorial States which contain rules affecting the legal
status of and jurisdiction over PMSCs and their personnel:
a) to consider the impact of the agreements on the compliance with national laws
and regulations;
b) to address the issue of jurisdiction and immunities to ascertain proper coverage and
appropriate civil, criminal, and administrative remedies for misconduct, in order to ensure
accountability of PMSCs and their personnel.

21. To provide for, in addition to the measures in good practices 19 and 20, appropriate
administrative and other monitoring mechanisms to ensure the proper execution of the
contract and the accountability of contracted PMSCs and their personnel for their improper
and unlawful conduct; in particular to:
a) ensure that those mechanisms are adequately resourced and have independent audit and
investigation capacity;
b) provide Contracting State government personnel on site with the capacity and authority to
oversee proper execution of the contract by the PMSC and the PMSC’s subcontractors;
c) train relevant government personnel, such as military personnel, for foreseeable interactions
with PMSC personnel;
d) collect information concerning PMSCs and personnel contracted and deployed, and on
violations and investigations concerning their alleged improper and unlawful conduct;
e) establish control arrangements, allowing it to veto or remove particular PMSC personnel
during contractual performance;
f) engage PMSCs, Territorial States, Home States, trade associations, civil society and other
relevant actors to foster information sharing and develop such mechanisms.

20. To provide for non-criminal accountability mechanisms for improper or unlawful conduct
of PMSCs and their personnel, including:
a) contractual sanctions commensurate to the conduct, including :
i. immediate or graduated termination of the contract;
ii. financial penalties;
iii. removal from consideration for future contracts, possibly for a set time period;
iv. removal of individual wrongdoers from the performance of the contract;
b) referral of the matter to competent investigative authorities;
c) providing for civil liability, as appropriate.
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31. To require that the conduct of PMSCs and of any PMSC subcontracted is in conformity with
relevant national law, international humanitarian law and international human rights law,

30. To ensure that PMSCs fulfil certain quality criteria relevant for the respect of relevant national
law, international humanitarian law and human rights law by the PMSC and its personnel,
including those set out below.

IV. Criteria for granting an authorization

29. To ensure transparency with regard to authorizations. Relevant mechanisms may include:
a) public disclosure of authorization regulations and procedures;
b) public disclosure of general information on granted authorizations, including on the
identity of authorized PMSCs and their number of personnel, if necessary redacted to
address national security, privacy and commercial confidentiality requirements;
c) publication of an overview of incident reports or complaints, and sanctions taken where
misconduct has been proven; if necessary redacted to address national security, privacy
and commercial confidentiality requirements;
d) oversight by parliamentary bodies, including through annual reports or notification of
particular contracts to such bodies;
e) publishing and adhering to fair and non-discriminatory fee schedules for authorizations.

28. To assess, in determining whether to grant an authorization, the capacity of the PMSC to
carry out its activities in conformity with relevant national law, international humanitarian law
and international human rights law, taking into account the inherent risk associated with the
services to be performed, for instance by:
a) acquiring information relating to the principal services the PMSC has provided in the past;
b) obtaining references from clients for whom the PMSC has previously provided similar
services or clients in the Territorial State;
c) acquiring information relating to the PMSC’s ownership structure and conduct background
checks on the PMSC and its personnel, taking into account relations with subcontractors,
subsidiary corporations and ventures, or obtain information from the Contracting State on
these matters.

27. To allocate adequate resources and trained personnel to handle authorizations properly
and timely.

26. To designate a central authority competent for granting authorizations.

III. Procedure with regard to authorizations

25. To require PMSCs to obtain an authorization to provide military and security services in their
territory (“authorization”), including by requiring:
a) PMSCs to obtain an operating license valid for a limited and renewable period (“corporate
operating license”), or for specific services (“specific operating license”), taking into account
the fulfilment of the quality criteria set out in good practices 31 to 38; and/or;
b) individuals to register or obtain a license in order to carry out military or security services
for PMSCs.

II. Authorization to provide military and security services

24. To determine which services may or may not be carried out on their territory by PMSCs or their
personnel; in determining which services may not be carried out, Territorial States take into
account factors such as whether a particular service could cause PMSC personnel to become
involved in direct participation in hostilities.

I. Determination of services

In this sense, good practices for Territorial States include the following:
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37. To take into account the PMSC’s internal organization and regulations, such as:
a) the existence and implementation of policies relating to international humanitarian law
and human rights law, especially on the use of force and firearms, as well as policies against
bribery and corruption;
b) the existence of monitoring and supervisory measures as well as internal accountability
mechanisms, such as:

36. Not to grant an authorization to a PMSC whose weapons are acquired unlawfully or whose use
is prohibited by international law.

Territorial States consider continuously reassessing the level of training by, for example,
requiring regular reporting on the part of PMSCs.

35. To take into account that the PMSC’s personnel are sufficiently trained, both prior to
any deployment and on an ongoing basis, to respect relevant national law, international
humanitarian law and human rights law; and to establish goals to facilitate uniformity and
standardization of training requirements. Training could include general and task- and
context-specific topics, preparing personnel for performance under the specific contract and
in the specific environment, such as:
a) rules on the use of force and weapons;
b) international humanitarian law and human rights law;
c) religious, gender, and cultural issues, and respect for the local population;
d) complaints handling;
e) measures against bribery, corruption, and other crimes.

34. To take into account whether the PMSC maintains accurate and up-to-date personnel and
property records, in particular, with regard to weapons and ammunition, available for inspection
on demand by the Territorial State and other authorities.

33. To take into account the financial and economic capacity of the PMSC, including for liabilities
that it may incur.

32. To take into account, within available means, the past conduct of the PMSC and its personnel,
which includes ensuring that the PMSC has:
a) no reliably attested record of involvement in serious crime (including organized crime,
violent crime, sexual offences, violations of international humanitarian law, bribery and
corruption) and, insofar as the PMSC or its personnel had engaged in past unlawful conduct,
has appropriately dealt with such conduct, including by effectively cooperating with official
authorities, taking disciplinary measures against those involved, and where appropriate
and consistent with findings of wrongdoing, providing individuals injured by their conduct
with appropriate reparation;
b) conducted comprehensive inquiries within applicable law regarding the extent to which
any of its personnel, particularly those who are required to carry weapons as part of their
duties, have a reliably attested record of not having been involved in serious crime or have
not been dishonourably discharged from armed or security forces;
c) not previously had an operating license revoked for misconduct of the PMSC or its personnel.

which includes ensuring that:
a) the PMSC notifies any subcontracting of military and security services to the
authorization authority;
b) the PMSC can demonstrate that its subcontractors comply with equivalent requirements as
the PMSC which initially obtained an authorization by the Territorial State;
c) the subcontractor is in possession of an authorization;
d) the PMSC initially granted authorization is liable, as appropriate and within applicable law,
for the conduct of its subcontractors.
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44. To have in place appropriate rules on the possession of weapons by PMSCs and their personnel,
such as:
a) limiting the types and quantity of weapons and ammunition that a PMSC may import,
possess or acquire;
b) requiring the registration of weapons, including their serial number and calibre, and
ammunition, with a competent authority;
c) requiring PMSC personnel to obtain an authorization to carry weapons that is shown
upon demand;
d) limiting the number of employees allowed to carry weapons in a specific context or area;
e) requiring the storage of weapons and ammunition in a secure and safe facility when
personnel are off duty;
f) requiring that PMSC personnel carry authorized weapons only while on duty;

43. To have in place appropriate rules on the use of force and firearms by PMSCs and their
personnel, such as:
a) using force and firearms only when necessary in self-defence or defence of third persons;
b) immediately reporting to and cooperation with competent authorities in the case of use of
force and firearms.

VI. Rules on the provision of services by PMSCs and their personnel

42. To determine, when granting a specific operating license, a maximum number of PMSC
personnel and equipment understood to be necessary to provide the services.

41. To require the PMSC to post a bond that would be forfeited in case of misconduct or noncompliance with the authorization, provided that the PMSC has a fair opportunity to rebut
allegations and address problems.

40. To include clauses to ensure that the conduct of the PMSC and its personnel is continuously
in conformity with relevant national law, international humanitarian law and international
human rights law. The authorization includes, where appropriate, clauses requiring the PMSC
and its personnel to implement the quality criteria referred to above as criteria for granting
general and/or specific operating licenses and relating to:
a) past conduct (good practice 32);
b) financial and economic capacity (good practice 33);
c) personnel and property records (good practice 34);
d) training (good practice 35);
e) lawful acquisitions (good practice 36);
f) internal organization and regulation and accountability (good practice 37);
g) welfare of personnel (good practice 38);

V. Terms of authorization

39. To take into account, in considering whether to grant a license or to register an individual,
good practices 32 (past conduct) and 35 (training).

38. To consider the respect of the PMSC for the welfare of its personnel.

i. internal investigation and disciplinary arrangements in case of allegations of wrongdoing by its personnel;
ii. mechanisms enabling persons affected by the conduct of the personnel of the PMSC
to lodge a complaint, including both third party complaints mechanisms and whistleblower protection arrangements;
iii. regular reporting on the performance of the assignment and/or specific
incident reporting;
iv. requiring PMSC personnel and its subcontracted personnel to report any misconduct to
the PMSC’s management or a competent authority.
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59. To ensure transparency with regard to the authorization procedure. Relevant mechanisms
may include:

52. To cooperate with investigating and regulatory authorities of Contracting and Home States in
matters of common concern regarding PMSCs.
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58. To allocate adequate resources and trained personnel to handle authorizations properly
and timely.

57. To assess the capacity of the PMSC to carry out its activities in respect of relevant national law,
international humanitarian law and international human rights law, taking into account the
inherent risk associated with the services to be performed, for instance by:
a) acquiring information relating to the principal services the PMSC has provided in the past;
b) obtaining references from clients for whom the PMSC has previously provided similar services or
clients in the Territorial State;
c) acquiring information relating to the PMSC’s ownership structure and conduct background
checks on the PMSC and its personnel, taking into account relations with subcontractors,
subsidiary corporations and ventures.

III. Procedure with regard to authorizations

56. To harmonize their authorization system and decisions with those of other States and taking
into account regional approaches relating to authorization systems.

55. To have in place appropriate rules on the accountability, export, and return of weapons and
ammunition by PMSCs.

54. To consider establishing an authorization system for the provision of military and security
services abroad through appropriate means, such as requiring an operating license valid for
a limited and renewable period (“corporate operating license”), for specific services (“specific
operating license”), or through other forms of authorization (“export authorization”). If such
a system of authorization is established, the good practices 57 to 67 set out the procedure,
quality criteria and terms that may be included in such a system.

II. Establishment of an authorization system

51. When negotiating agreements with Contracting States which contain rules affecting the legal
status of and jurisdiction over PMSCs and their personnel:
a) to consider the impact of the agreements on the compliance with national laws
and regulations;
b) to address the issue of jurisdiction and immunities to ascertain proper coverage and
appropriate civil, criminal, and administrative remedies for misconduct, in order to ensure
accountability of PMSCs and their personnel.

50. To provide for non-criminal accountability mechanisms for improper and unlawful conduct of PMSC
and its personnel, including:
a) providing for civil liability;
b) otherwise requiring PMSCs, or their clients, to provide reparation to those harmed by the
misconduct of PMSCs and their personnel.

49. To provide for criminal jurisdiction in their national legislation over crimes under international
law and their national law committed by PMSCs and their personnel and, in addition, to
consider establishing corporate criminal responsibility for crimes committed by the PMSC,
consistent with the Territorial State’s national legal system.

48. To impose administrative measures, if it is determined that a PMSC has operated without or in
violation of an authorization; such measures may include:
a) revocation or suspension of the authorization or putting the PMSC on notice of either of
these steps in case remedial measures are not taken within a set period of time;
b) removing specific PMSC personnel under the penalty of revoking or suspending the authorization;
c) prohibition to re-apply for an authorization in the future or for a set period of time;
d) forfeiture of bonds or securities;
e) financial penalties.

53. To determine which services of PMSCs may or may not be exported; in determining which
services may not be exported, Home States take into account factors such as whether a particular
service could cause PMSC personnel to become involved in direct participation in hostilities.

47. To provide a fair opportunity for PMSCs to respond to allegations that they have operated
without or in violation of an authorization.

In this sense, good practices for Home States include the following:

I. Determination of services

In this understanding, Home States should evaluate whether their domestic legal framework, be
it central or federal, is adequately conducive to respect for relevant international humanitarian
law and human rights law by PMSCs and their personnel, or whether, given the size and nature
of their national private military and security industry, additional measures should be adopted
to encourage such respect and to regulate the activities of PMSCs. When considering the scope
and nature of any licensing or regulatory regime, Home States should take particular notice
of regulatory regimes by relevant Contracting and Territorial States, in order to minimize the
potential for duplicative or overlapping regimes and to focus efforts on areas of specific concern
for Home States.

The following good practices aim to provide guidance to Home States for governing the supply of
military and security services by PMSCs and their personnel abroad (“export”). It is recognized that
other good practices for regulation – such as regulation of standards through trade associations
and through international cooperation – will also provide guidance for regulating PMSCs, but have
not been elaborated here.

C. Good practices for Home States

46. To monitor compliance with the terms of the authorization, in particular:
a) establish or designate an adequately resourced monitoring authority;
b) ensure that the civilian population is informed about the rules of conduct by which PMSC
have to abide and available complaint mechanisms;
c) requesting local authorities to report on misconduct by PMSCs or their personnel;
d) investigate reports of wrongdoing.

VII. Monitoring compliance and ensuring accountability

The same should apply to all means of transportation used by PMSCs.

45. To require, if consistent with force protection requirements and safety of the assigned mission,
that the personnel of the PMSC be personally identifiable whenever they are carrying out
activities in discharge of their responsibilities under a contract. Identification should:
a) be visible from a distance where mission and context allow, or consist of a non-transferable
identification card that is shown upon demand;
b) allow for a clear distinction between a PMSC’s personnel and the public authorities in the
State where the PMSC operates.

g) controlling the further possession and use of weapons and ammunition after an assignment
is completed, including return to point of origin or other proper disposal of weapons
and ammunition.
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65. To take into account the PMSC’s internal organization and regulations, such as:
a) the existence and implementation of policies relating to international humanitarian law
and human rights law;
b) the existence of monitoring and supervisory as well as internal accountability mechanisms,
such as:
i. internal investigation and disciplinary arrangements in case of allegations of wrongdoing by its personnel;

64. To take into account whether the PMSC’s equipment, in particular its weapons, is acquired
lawfully and its use is not prohibited by international law.

Home States consider continuously reassessing the level of training by, for example, requiring
regular reporting on the part of PMSCs.

63. To take into account that the PMSC’s personnel are sufficiently trained, both prior to
any deployment and on an ongoing basis, to respect relevant national law, international
humanitarian law and human rights law; and to establish goals to facilitate uniformity and
standardization of training requirements. Training could include general and task- and
context-specific topics, preparing personnel for performance under the specific contract and
in the specific environment, such as:
a) rules on the use of force and firearms;
b) international humanitarian law and human rights law;
c) religious, gender, and cultural issues, and respect for the local population;
d) complaints handling;
e) measures against bribery, corruption and other crimes.

62. To take into account whether the PMSC maintains accurate and up-to-date personnel and
property records, in particular, with regard to weapons and ammunition, available for
inspection on demand by competent authorities.

61. To take into account the financial and economic capacity of the PMSC, including for liabilities
that it may incur.

67. To include clauses to ensure that the conduct of the PMSC and its personnel respect relevant
national law, international humanitarian law and international human rights law. Such clauses,
reflecting and implementing the quality criteria referred to above as criteria for granting
authorizations, may include:
a) past conduct (good practice 60);
b) financial and economic capacity (good practice 61);
c) personnel and property records (good practice 62);
d) training (good practice 62);
e) lawful acquisitions (good practice 64);
f) internal organization and regulation and accountability (good practice 65);
g) welfare of personnel (good practice 66).
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73. To cooperate with investigating or regulatory authorities of Contracting and Territorial States,
as appropriate, in matters of common concern regarding PMSCs.

72. To provide for non-criminal accountability mechanisms for improper and unlawful conduct of
PMSCs and their personnel, including:
a) providing for civil liability;
b) otherwise requiring PMSCs to provide reparation to those harmed by the misconduct of
PMSCs and their personnel.

71. To provide for criminal jurisdiction in their national legislation over crimes under international
law and their national law committed by PMSCs and their personnel and, in addition,
consider establishing:
a) corporate criminal responsibility for crimes committed by the PMSC, consistent with the
Home State’s national legal system;
b) criminal jurisdiction over serious crimes committed by PMSC personnel abroad.

70. To support Territorial States in their efforts to establish effective monitoring over PMSCs.

69. To impose sanctions for PMSCs operating without or in violation of an authorization, such as:
a) revocation or suspension of the authorization or putting the PMSC on notice of either of
these steps in case remedial measures are not taken within a set period of time;
b) prohibition to re-apply for an authorization in the future or for a set period of time;
c) civil and criminal fines and penalties.

68. To monitor compliance with the terms of the authorization, in particular by establishing close
links between its authorities granting authorizations and its representatives abroad and/or
with the authorities of the Contracting or Territorial State.

VI. Monitoring compliance and ensuring accountability

V. Terms of authorization granted to PMSCs

60. To take into account the past conduct of the PMSC and its personnel, which include ensuring
that the PMSC has:
a) no reliably attested record of involvement in serious crime (including organized crime,
violent crime, sexual offences, violations of international humanitarian law, bribery and
corruption) and, insofar as the PMSC or its personnel had engaged in past unlawful conduct,
has appropriately dealt with such conduct, including by effectively cooperating with official
authorities, taking disciplinary measures against those involved, and where appropriate
and consistent with findings of wrongdoing, providing individuals injured by their conduct
with appropriate reparation;
b) conducted comprehensive inquiries within applicable law regarding the extent to which its
personnel, particularly those who are required to carry weapons as part of their duties, have
a reliably attested record of not having been involved in serious crime or have not been
dishonourably discharged from armed or security forces;
c) not previously had an authorization revoked for misconduct of the PMSC or its personnel.

66. To consider the respect of the PMSC for the welfare of its personnel as protected by labour law
and other relevant national law.

ii. mechanisms enabling persons affected by the conduct of the personnel of the PMSC
to lodge a complaint, including both third party complaints mechanisms and whistleblower protection arrangements.

IV. Criteria for granting an authorization

a) public disclosure of authorization regulations and procedures;
b) public disclosure of general information on specific authorizations, if necessary redacted to
address national security, privacy and commercial confidentiality requirements;
c) oversight by parliamentary bodies, including through annual reports or notification of
particular contracts to such bodies;
d) publishing and adhering to fair and non-discriminatory fee schedules.
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Over time, and particularly after the Second World War, the law also had to
regulate the consequences of more and more frequent direct participation
by civilians in hostilities. Two situations were emblematic: first, wars of
national liberation in which government forces faced off against “irregular”
armed formations fighting for the freedom of colonized populations.
In 1977, Additional Protocol I recognized that such wars could under
certain circumstances be deemed international in character. A second
situation has become prevalent and remains of great concern today: armed

Unusual as it may seem today, the comprehensive protection of civilians
was not always a main focus of international humanitarian law. Its origins,
at least in terms of treaty rules, lie at a time when civilian populations were
largely spared from the direct effects of hostilities and actual fighting was
carried out only by combatants. In 1864, when the first Geneva Convention
was adopted, armies faced off on battlefields with clearly drawn frontlines.
It was the suffering of soldiers, often tens of thousands of them who
lay wounded or dying after a military engagement, that needed to be
alleviated. Only later, when technological innovations in weaponry started
causing massive civilian suffering and casualties in war, did the protection
of civilians also need to be addressed.

The protection of civilians is one of the main goals of international
humanitarian law. Pursuant to its rules on the conduct of hostilities, the
civilian population and individual civilians enjoy general protection
against the effects of hostilities. Accordingly, the law obliges the parties
to an armed conf lict to distinguish, at all times, between the civilian
population and combatants and to direct operations only against military
targets. It also provides that civilians may not be the object of deliberate
attack. In the same vein, humanitarian law mandates that civilians must
be humanely treated if and when they find themselves in the hands of the
enemy. This overarching norm finds expression in many provisions of
humanitarian law, including those prohibiting any form of violence to life,
as well as torture or cruel, inhuman or degrading treatment.

FOREWORD
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The Interpretive Guidance provides a legal reading of the notion of
“direct participation in hostilities” with a view to strengthening the
implementation of the principle of distinction. In order for the prohibition

International humanitarian law has addressed the trend towards increased
civilian participation in hostilities by providing a basic rule, found in
both Additional Protocols to the Geneva Conventions, pursuant to which
civilians benefit from protection against direct attack “unless and for
such time as they take a direct part in hostilities”. It is the meaning of this
notion – direct participation in hostilities – that the present Interpretive
Guidance seeks to explain. In examining the notion of direct participation
in hostilities the ICRC not only had to face longstanding dilemmas that
had surrounded its practical application (e.g., can a person be a protected
farmer by day and a targetable fighter at night?), but also had to grapple
with more recent trends that further underlined the need for clarity. One
such trend has been a marked shift in the conduct of hostilities into civilian
population centres, including cases of urban warfare, characterized by
an unprecedented intermingling of civilians and armed actors. Another
has been the increased outsourcing of previously traditional military
functions to a range of civilian personnel such as private contractors or
civilian government employees, which has made distinguishing between
those who enjoy protection from direct attack and those who do not ever
more difficult. A third, particularly worrying trend has been the failure of
persons directly participating in hostilities, whether civilians or members
of armed forces or groups, to adequately distinguish themselves from the
civilian population.

conflicts not of an international character waged between government
forces and organized non-State armed groups, or between such groups, for
political, economic, or other reasons. It hardly needs to be said that these
types of conflict, in which parts of the civilian population are effectively
transformed into fighting forces, and in which civilians are also the main
victims, continue to cause untold loss of life, injury and destruction.

FOREWORD
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The responses provided and the resulting interpretations included in the
Interpretive Guidance tackle one of the most difficult, but as yet unresolved
issues of international humanitarian law. The ICRC initiated reflection on
the notion of direct participation in hostilities based both on the need to
enhance the protection of civilians in practice for humanitarian reasons
and on the international mandate it has been given to work for the better
understanding and faithful application of international humanitarian law.
In this context, it is appropriate that three observations be made: First,
the Interpretive Guidance is an expression solely of the ICRC’s views.
While international humanitarian law relating to the notion of direct
participation in hostilities was examined over several years with a group
of eminent legal experts, to whom the ICRC owes a huge debt of gratitude,
the positions enunciated are the ICRC’s alone. Second, while reflecting the
ICRC’s views, the Interpretive Guidance is not and cannot be a text of a
legally binding nature. Only State agreements (treaties) or State practice
followed out of a sense of legal obligation on a certain issue (custom) can
produce binding law. Third, the Guidance does not purport to change the
law, but provides an interpretation of the notion of direct participation in
hostilities within existing legal parameters.

of directing attacks against civilians to be fully observed, it is necessary that
the armed forces of parties to an armed conflict – whether international or
non-international – be distinguished from civilians, and that civilians who
never take a direct part in hostilities be distinguished from those who do so
on an individual, sporadic or unorganized basis only. The present text seeks
to facilitate these distinctions by providing guidance on the interpretation
of international humanitarian law relating to the notion of direct
participation in hostilities. In so doing, it examines three questions: who is
considered a civilian for the purposes of the principle of distinction, what
conduct amounts to direct participation in hostilities and what modalities
govern the loss of protection against direct attack.

DIRECT PARTICIPATION IN HOSTILITIES

Dr. Jakob Kellenberger
President of the International Committee of the Red Cross

Unfortunately, there seems to be little reason to believe that the current
trend towards increased civilian participation in hostilities will weaken
over time. Today, more than ever, it is of the utmost importance that
all feasible measures be taken to prevent the exposure of the civilian
population to erroneous or arbitrary targeting based, among other
things, on reliable guidance as to how to the principle of distinction
should be implemented in the challenging and complex circumstances of
contemporary warfare. By presenting this Interpretive Guidance, the ICRC
hopes to make a contribution to ensuring that those who do not take a
direct part in hostilities receive the humanitarian protection that they are
entitled to under international humanitarian law.

The present text interprets the notion of direct participation in hostilities
for the purposes of the conduct of hostilities only. Thus, apart from
providing guidance on when and for how long a person is considered
to have lost protection from direct attack, it does not address the
consequences of direct participation in hostilities once he or she finds
himself or herself in the adversary’s hands. Other rules of international
humanitarian law then govern, foremost among them being the already
mentioned principle of humane treatment.

FOREWORD

7

8

130

International Committee of the Red Cross
February 2009

2

1

All materials produced in the course of the expert process, such as reports, background documents etc.,
will be available at: www.icrc.org.
For more information on the expert process, see the document
Overview of the ICRC’s Expert Process (2003-2008).

The Interpretive Guidance is widely informed by the discussions held
during these expert meetings but does not necessarily reflect a unanimous
view or majority opinion of the experts. It endeavours to propose a
balanced and practical solution that takes into account the wide variety

The Interpretive Guidance draws on a variety of sources including, first
and foremost, the rules and principles of customary and treaty IHL
and, where necessary, the travaux préparatoires of treaties, international
jurisprudence, military manuals, and standard works of legal doctrine.
Additionally, it draws on the wealth of materials produced in the course
of an expert process, jointly initiated by the ICRC and the TMC Asser
Institute with the aim of clarifying the notion of direct participation in
hostilities under IHL.1 Five informal expert meetings were conducted
from 2003 to 2008 in The Hague and Geneva, each bringing together
40 to 50 legal experts from academic, military, governmental, and nongovernmental circles, all of whom participated in their private capacity.2

1. PURPOSE AND NATURE OF THE INTERPRETIVE GUIDANCE
The purpose of the Interpretive Guidance is to provide recommendations
concerning the interpretation of international humanitarian law (IHL)
as far as it relates to the notion of direct participation in hostilities.
Accordingly, the 10 recommendations made by the Interpretive
Guidance, as well as the accompanying commentary, do not endeavour
to change binding rules of customary or treaty IHL, but ref lect
the ICRC’s institutional position as to how existing IHL should be
interpreted in light of the circumstances prevailing in contemporary
armed conflicts.

The present Interpretive Guidance constitutes an institutional publication
of the International Committee of the Red Cross (ICRC). It is the outcome
of an expert process conducted by the ICRC from 2003 to 2008.

The conceptualization, drafting, and publication of the Interpretive
Guidance would not have been possible without the commitment and
contributions of many individuals, only some of whom can be thanked
here. Our personal gratitude goes, first of all, to Dr. Nils Melzer, Legal
Adviser at the ICRC, who has been responsible for the expert process
since 2004 and who is the author of the Interpretive Guidance and most
background documents and expert meeting reports produced during that
process. We would also like to express our most cordial gratitude to the
experts, all of whom participated in the expert meetings in their personal
capacity and without whose commitment, expertise, and experience
this clarification process could not have been brought to a successful
conclusion. Finally, we would like to sincerely thank all our colleagues
at the ICRC who contributed to the text of the Interpretive Guidance
through their comments, provided valuable support in the organization
and follow-up of the expert meetings, or helped with the publication of the
Interpretive Guidance.
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See, e.g., Art. 5 [2] (c) and (g) Statutes of the International Red Cross and Red Crescent Movement.

The Interpretive Guidance consists of 10 recommendations, each of
which summarizes the ICRC’s position on the interpretation of IHL on
a particular legal question, and a commentary explaining the bases of
each recommendation. Throughout the text, particularly where major
divergences of opinion persisted among the experts, footnotes refer to
the passages of the expert meeting reports and background documents
where the relevant discussions were recorded. The sections and
recommendations of the Interpretive Guidance are closely interrelated
and can only be properly understood if read as a whole. Likewise, the
examples offered throughout the Interpretive Guidance are not absolute
statements on the legal qualification of a particular situation or conduct,
but must be read in good faith, within the precise context in which they
are mentioned and in accordance with generally recognized rules and
principles of IHL. They can only illustrate the principles based on which
the relevant distinctions ought to be made, but cannot replace a careful
assessment of the concrete circumstances prevailing at the relevant time
and place.

of concerns involved and, at the same time, ensures a clear and coherent
interpretation of the law consistent with the purposes and principles
of IHL. Ultimately, the responsibility for the Interpretive Guidance
is assumed by the ICRC as a neutral and independent humanitarian
organization mandated by the international community of States to
promote and work for a better understanding of IHL.3 Although a legally
binding interpretation of IHL can only be formulated by a competent
judicial organ or, collectively, by the States themselves, the ICRC hopes that
the comprehensive legal analysis and the careful balance of humanitarian
and military interests underlying the Interpretive Guidance will render
the resulting recommendations persuasive for States, non-State actors,
practitioners, and academics alike.

DIRECT PARTICIPATION IN HOSTILITIES

Recent decades have seen this pattern change significantly. A continuous
shift of the conduct of hostilities into civilian population centres has led
to an increased intermingling of civilians with armed actors and has
facilitated their involvement in activities more closely related to military
operations. Even more recently, the increased outsourcing of traditionally
military functions has inserted numerous private contractors, civilian
intelligence personnel, and other civilian government employees into the
reality of modern armed conflict. Moreover, military operations have often

2. THE ISSUE OF CIVILIAN PARTICIPATION IN HOSTILITIES
The primary aim of IHL is to protect the victims of armed conflict and
to regulate the conduct of hostilities based on a balance between military
necessity and humanity. At the heart of IHL lies the principle of distinction
between the armed forces, who conduct the hostilities on behalf of the
parties to an armed conflict, and civilians, who are presumed not to directly
participate in hostilities and must be protected against the dangers arising
from military operations. Throughout history, the civilian population has
always contributed to the general war effort of parties to armed conflicts,
for example through the production and supply of weapons, equipment,
food, and shelter, or through economic, administrative, and political
support. However, such activities typically remained distant from the
battlefield and, traditionally, only a small minority of civilians became
involved in the conduct of military operations.

Lastly, it should be emphasized that the Interpretive Guidance examines
the concept of direct participation in hostilities only for the purposes
of the conduct of hostilities. Its conclusions are not intended to serve as
a basis for interpreting IHL regulating the status, rights and protections
of persons outside the conduct of hostilities, such as those deprived of
their liberty. Moreover, although the Interpretive Guidance is concerned
with IHL only, its conclusions remain without prejudice to an analysis
of questions related to direct participation in hostilities under other
applicable branches of international law, such as human rights law or
the law governing the use of interstate force (jus ad bellum).
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For the purposes of this Interpretive Guidance, the phrases “direct participation in hostilities”,
“taking a direct part in hostilities” and “directly participating in hostilities” will be used synonymously.

3. KEY LEGAL QUESTIONS
This trend underlines the importance of distinguishing not only between
civilians and the armed forces, but also between civilians who do and,
respectively, do not take a direct part in hostilities. Under IHL, the
concept of direct participation in hostilities refers to conduct which, if
carried out by civilians, suspends their protection against the dangers
arising from military operations.4 Most notably, for the duration of their
direct participation in hostilities, civilians may be directly attacked as
if they were combatants. Derived from Article 3 common to the Geneva
Conventions, the notion of taking a direct or active part in hostilities
is found in many provisions of IHL. However, despite the serious legal
consequences involved, neither the Conventions nor their Additional
Protocols provide a definition of direct participation in hostilities. This
situation calls for the clarification of three questions under IHL applicable
in both international and non-international armed conflict:

All of these aspects of contemporary warfare have given rise to confusion
and uncertainty as to the distinction between legitimate military targets
and persons protected against direct attacks. These difficulties are
aggravated where armed actors do not distinguish themselves from the
civilian population, for example during undercover military operations or
when acting as farmers by day and fighters by night. As a result, civilians
are more likely to fall victim to erroneous or arbitrary targeting, while
armed forces – unable to properly identify their adversary – run an
increased risk of being attacked by persons they cannot distinguish from
the civilian population.

attained an unprecedented level of complexity, involving the coordination
of a great variety of interdependent human and technical resources in
different locations.

DIRECT PARTICIPATION IN HOSTILITIES

The status, rights, and protections of persons outside the conduct of hostilities does not depend
on their qualification as civilians but on the precise personal scope of application of the provisions
conferring the relevant status, rights, and protections (e.g., Arts 4 GC III, 4 GC IV, 3 GC I-IV, 75 AP I,
and 4 to 6 AP II).
For the sake of simplicity, when discussing the consequences of civilian direct participation in hostilities,
the Interpretive Guidance will generally refer to loss of protection against “direct attacks”. Unless stated
otherwise, this terminology includes also the suspension of civilian protection against other “dangers
arising from military operations” (Arts 51 [1], [3] AP I and 13 [1], [3] AP II). This entails, for example, that
civilians directly participating in hostilities may not only be directly attacked themselves, but also do not
have to be taken into account in the proportionality assessment when military objectives in their
proximity are attacked.

5

6

• What modalities govern the loss of protection against direct attack?
The answer to this question will elucidate issues such as the duration
of the loss of protection against direct attack, the precautions and
presumptions in situations of doubt, the rules and principles governing
the use of force against legitimate military targets, and the consequences
of regaining protection against direct attack.

• What conduct amounts to direct participation in hostilities?
The answer to this question determines the individual conduct that leads
to the suspension of a civilian’s protection against direct attack.6

• Who is considered a civilian for the purposes of the principle of distinction?
The answer to this question determines the circle of persons who are
protected against direct attack unless and for such time as they directly
participate in hostilities.5

INTRODUCTION
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relating to the notion of direct
participation in hostilities

concerning the interpretation
of international humanitarian law

RECOMMENDATIONS
OF THE ICRC

Part 1:

For the purposes of the principle of distinction in non-international armed conflict,
all persons who are not members of State armed forces or organized armed groups
of a party to the conflict are civilians and, therefore, entitled to protection against
direct attack unless and for such time as they take a direct part in hostilities. In noninternational armed conflict, organized armed groups constitute the armed forces
of a non-State party to the conflict and consist only of individuals whose continuous
function it is to take a direct part in hostilities (“continuous combat function”).

THE CONCEPT OF CIVILIAN IN NON-INTERNATIONAL
ARMED CONFLICT

For the purposes of the principle of distinction in international armed conflict, all
persons who are neither members of the armed forces of a party to the conflict nor
participants in a levée en masse are civilians and, therefore, entitled to protection
against direct attack unless and for such time as they take a direct part in hostilities.

THE CONCEPT OF CIVILIAN
IN INTERNATIONAL ARMED CONFLICT

3.

2.

1.

V.

IV.

In order to qualify as direct participation in hostilities, a specific act must meet the
following cumulative criteria:
The act must be likely to adversely affect the military operations or military capacity
of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction
on persons or objects protected against direct attack (threshold of harm), and
there must be a direct causal link between the act and the harm likely to result
either from that act, or from a coordinated military operation of which that act
constitutes an integral part (direct causation), and
the act must be specifically designed to directly cause the required threshold of harm
in support of a party to the conflict and to the detriment of another (belligerent nexus).

CONSTITUTIVE ELEMENTS
OF DIRECT PARTICIPATION IN HOSTILITIES

The notion of direct participation in hostilities refers to specific acts carried out by
individuals as part of the conduct of hostilities between parties to an armed conflict.

DIRECT PARTICIPATION IN HOSTILITIES
AS A SPECIFIC ACT

Private contractors and employees of a party to an armed conflict who are civilians
(see above I and II) are entitled to protection against direct attack unless and for
such time as they take a direct part in hostilities. Their activities or location may,
however, expose them to an increased risk of incidental death or injury even if they
do not take a direct part in hostilities.

III. PRIVATE CONTRACTORS AND CIVILIAN EMPLOYEES

II.

I.

134

X.

IX.

International humanitarian law neither prohibits nor privileges civilian direct
participation in hostilities. When civilians cease to directly participate in hostilities,
or when members of organized armed groups belonging to a non-State party to an
armed conflict cease to assume their continuous combat function, they regain full
civilian protection against direct attack, but are not exempted from prosecution for
violations of domestic and international law they may have committed.

CONSEQUENCES OF REGAINING CIVILIAN PROTECTION

In addition to the restraints imposed by international humanitarian law on specific
means and methods of warfare, and without prejudice to further restrictions that
may arise under other applicable branches of international law, the kind and degree
of force which is permissible against persons not entitled to protection against
direct attack must not exceed what is actually necessary to accomplish a legitimate
military purpose in the prevailing circumstances.

RESTRAINTS ON THE USE OF FORCE IN DIRECT ATTACK

All feasible precautions must be taken in determining whether a person is a civilian
and, if so, whether that civilian is directly participating in hostilities. In case of
doubt, the person must be presumed to be protected against direct attack.

VIII. PRECAUTIONS AND PRESUMPTIONS
IN SITUATIONS OF DOUBT

Civilians lose protection against direct attack for the duration of each specific act
amounting to direct participation in hostilities, whereas members of organized
armed groups belonging to a non-State party to an armed conflict cease to be
civilians (see above II), and lose protection against direct attack, for as long as they
assume their continuous combat function.

VII. TEMPORAL SCOPE OF THE LOSS OF PROTECTION

Measures preparatory to the execution of a specific act of direct participation in
hostilities, as well as the deployment to and the return from the location of its
execution, constitute an integral part of that act.

VI. BEGINNING AND END OF DIRECT PARTICIPATION
IN HOSTILITIES

RECOMMENDATIONS
AND COMMENTARY

Part 2:
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Arts 51 [3] AP I; 13 [3] AP II. See also Henckaerts / Doswald-Beck, Customary International Humanitarian
Law, Volume I: Rules (Cambridge University Press, 2005), Rule 6 [hereafter: Customary IHL]. Regarding
the terminology of “loss of protection against direct attacks” used in the Interpretive Guidance see above N 6.
For example, medical and religious personnel of the armed forces lose their protection in case of “hostile”
or “harmful” acts outside their privileged function (Arts 21 GC I, 11 [2] AP II; Customary IHL, above N 7,
Vol. I, Rule 25). Combatants hors de combat lose their protection if they commit a “hostile act” or “attempt
to escape” (Art. 41 [2] AP I).
As of 1 November 2008, 168 States were party to AP I. At the same time, the ratification of GC I-IV was
virtually universal (194 States party).

1. MUTUAL EXCLUSIVENESS OF THE CONCEPTS OF CIVILIAN,
ARMED FORCES AND LEVÉE EN MASSE
According to Additional Protocol I (AP I),9 in situations of international
armed conf lict, civilians are defined negatively as all persons who
are neither members of the armed forces of a party to the conflict nor

For the purposes of the principle of distinction in international armed conflict, all
persons who are neither members of the armed forces of a party to the conflict nor
participants in a levée en masse are civilians and, therefore, entitled to protection against
direct attack unless and for such time as they take a direct part in hostilities.

I. THE CONCEPT OF CIVILIAN
IN INTERNATIONAL ARMED CONFLICT

For the purposes of the principle of distinction, the definition of civilian
refers to those persons who enjoy immunity from direct attack unless
and for such time as they take a direct part in hostilities.7 Where IHL
provides persons other than civilians with immunity from direct attack,
the loss and restoration of protection is governed by criteria similar to,
but not necessarily identical with, direct participation in hostilities. 8
Before interpreting the notion of direct participation in hostilities itself,
it will therefore be necessary to clarify the concept of civilian under IHL
applicable in international and non-international armed conflict.

A. THE CONCEPT OF CIVILIAN

20

Art. 50 [1] AP I. According to Customary IHL, above N 7, Vol. I, Rule 5, this definition of civilian reflects
customary IHL in international armed conflict. The categories covered by Art. 4 A [1], [2] and [3] GC III are
included in the general definition of armed forces in Art. 43 [1] AP I. See also Sandoz et al. (eds.),
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(Geneva: ICRC, 1987), §§ 1916 f. [hereafter: Commentary AP].
11 For example, Art. 22 [2] of the Brussels Declaration (1874) and Art. 29 H IV R (1907) refer to “civilians”
in contradistinction to “soldiers”. Similarly, as their titles suggest, the Geneva Conventions (1949) use
the generic category of “civilian persons” (GC IV) as complementary to members of the “armed forces”
(GC I and GC II). Even though the scope of application of each convention does not exactly correspond
to the generic categories mentioned in their respective titles, the categories of “civilian” and “armed forces”
are clearly used as mutually exclusive in all four conventions. For example, GC I, GC II and GC IV refer
to “civilian” wounded, sick and shipwrecked (Art. 22 [5] GC I; Art. 35 [4] GC II; Arts 20, 21, 22 GC IV)
as opposed to the generic categories protected by GC I and GC II, namely the wounded, sick and
shipwrecked of the “armed forces” (titles GC I and GC II). Similarly, Art. 57 GC IV refers to “military”
wounded and sick as opposed to the generic category protected by GC IV, namely “civilian persons”. Other
provisions of the conventions also use the term “civilian” as opposed to “military” (Art. 30 [2] GC III:
“military or civilian medical unit”; Art. 32 GC IV: “civilian or military agents”; Art. 144 [1] GC IV: “military
and civil instruction”; Art. 93 [2] GC III: “civilian clothing”, presumably as opposed to military uniform;
Arts 18, 19, 20, 57 GC IV: “civilian hospitals”, presumably as opposed to military hospitals; Art. 144 [2] GC
IV: “civilian, military, police or other authorities”) or to “combatants and non-combatants” (Art. 15 GC
IV). None of these instruments suggests the existence of additional categories of persons who would qualify
neither as civilians, nor as members of the armed forces or as participants in a levée en masse.
12 Affirmative also Commentary AP (above N 10), § 1914. The International Criminal Tribunal for the former
Yugoslavia (ICTY) defined the concept of civilians for situations of international armed conflict as “persons
who are not, or no longer, members of the armed forces” (ICTY, Prosecutor v. Blaskic, Case No. IT-95-14-T,
Judgment of 3 March 2000, § 180). For the relevant discussion during the expert meetings see: Report DPH
2005, pp. 43 f., 58, 74; Report DPH 2006, pp. 10, 12 ff., 19 ff.; Report DPH 2008, pp. 35, 37.
13 Art. 43 [1] AP I; Customary IHL, above N 7, Vol. I, Rule 4.

10

2. ARMED FORCES
a) Basic concept
According to Additional Protocol I, the armed forces of a party to the
conflict comprise all organized armed forces, groups and units which
are under a command responsible to that party for the conduct of its
subordinates.13 At first glance, this broad and functional concept of armed
forces seems wider than that underlying the Hague Regulations and the
Geneva Conventions. Although these treaties do not expressly define

participants in a levée en masse.10 While treaty IHL predating Additional
Protocol I does not expressly define civilians, the terminology used in the
Hague Regulations (H IV R) and the four Geneva Conventions (GC I-IV)
nevertheless suggests that the concepts of civilian, of armed forces, and
of levée en masse are mutually exclusive, and that every person involved
in, or affected by, the conduct of hostilities falls into one of these three
categories.11 In other words, under all instruments governing international
armed conf lict, the concept of civilian is negatively delimited by the
definitions of armed forces and of levée en masse,12 both of which shall in
the following be more closely examined.
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22

17

16

14
15

Art. 1 H IV R; Arts 13 [1], [2], [3] and [6] GC I and GC II; Art. 4 A [1], [2], [3] and [6] GC III.
In the ICRC’s view, in international armed conflict, any person failing to qualify for prisoner-of-war status
under Art. 4 GC III must be afforded the fundamental guarantees set out in Art. 75 AP I, which have
attained customary nature and, subject to the nationality requirements of Art. 4 GC IV, also remains a
“protected person” within the meaning of GC IV.
As illustrated by the treatment of spies (Arts 29-31 H IV R; Art. 46 AP I) and of other combatants failing
to distinguish themselves as required by IHL (Art. 44 AP I), loss of entitlement to combatant privilege
or prisoner-of-war status does not necessarily lead to loss of membership in the armed forces.
While the prevailing opinion during the 2006 expert meeting was supportive of this interpretation,
some concerns were expressed that this approach could be misunderstood as creating a category of persons
protected neither by GC III nor by GC IV (Report DPH 2006, pp. 15 f.). For the ICRC’s position in this
respect see, e.g., above N 15.

Thus, while members of irregular armed forces failing to fulfil the four
requirements may not be entitled to combatant privilege and prisonerof-war status after capture,15 it does not follow that any such person must
necessarily be excluded from the category of armed forces and regarded as
a civilian for the purposes of the conduct of hostilities.16 On the contrary, it
would contradict the logic of the principle of distinction to place irregular
armed forces under the more protective legal regime afforded to the
civilian population merely because they fail to distinguish themselves from
that population, to carry their arms openly, or to conduct their operations
in accordance with the laws and customs of war. Therefore, even under the
terms of the Hague Regulations and the Geneva Conventions, all armed
actors showing a sufficient degree of military organization and belonging
to a party to the conflict must be regarded as part of the armed forces of
that party.17

armed forces, they require that members of militias and volunteer corps
other than the regular armed forces recognized as such in domestic law
fulfil four requirements: (a) responsible command; (b) fixed distinctive
sign recognizable at a distance; (c) carrying arms openly; and (d) operating
in accordance with the laws and customs of war.14 Strictly speaking,
however, these requirements constitute conditions for the post-capture
entitlement of irregular armed forces to combatant privilege and prisonerof-war status and are not constitutive elements of the armed forces of a
party to a conflict.
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18 See Arts 13 [2] GC I and GC II and Art. 4 A [2] GC III.
19 See, e.g. Art. 3 H IV R; Art. 4 A [1] GC III; Art. 43 AP I.
20 Pictet (ed.), Commentary on the Third Geneva Convention Relative to the Treatment of Prisoners of War
(Geneva: ICRC, 1960), p. 57 [hereafter: Commentary GC III].
21 See also Report DPH 2006, p. 16.
22 For the basic positions in this respect, see, most notably, ICJ, Military and Paramilitary Activities in and
Against Nicaragua (Nicaragua. v. United States of America), Judgment of 27 June 1986 (Merits), § 115; ICTY,
Prosecutor v. Tadic, Case No. IT-94-A, Judgment of 15 July 1999 (Appeals Chamber), § 145; ICJ, Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Judgment of 27 February 2007, § 413; ILC, Report to the General Assembly on the
work of its 53rd session (2001), UN Doc. A/56/10, Draft Article 8, Commentary § 5.
23 See also below N 26.
24 This was the prevailing opinion during the expert meetings (Report DPH 2006, pp. 16 ff.; Report DPH 2008,
pp. 43 f.). For recent national case law reflecting this position see: Israeli High Court of Justice,
The Public Committee Against Torture et al. v. The Government of Israel et al., (HCJ 769/02), Judgment of
13 December 2006, § 26, where the Court held that, under IHL governing international armed conflict,
independent Palestinian armed groups operating in a context of belligerent occupation necessarily
qualified as civilians. With regard to the temporal scope of loss of protection for members of such groups,
the Court nevertheless concluded that: “a civilian who has joined a terrorist organization which has become
his’home’, and in the framework of his role in that organization he commits a chain of hostilities, with short
periods of rest between them, loses his immunity from attack’for such time’ as he is committing the chain
of acts. Indeed, regarding such a civilian, the rest between hostilities is nothing other than preparation for
the next hostility” (ibid., § 39).

Groups engaging in organized armed violence against a party to an
international armed conflict without belonging to another party to the
same conflict cannot be regarded as members of the armed forces of a
party to that conflict, whether under Additional Protocol I, the Hague
Regulations, or the Geneva Conventions. They are thus civilians under
those three instruments.24 Any other view would discard the dichotomy

b) Meaning and significance of “belonging to” a party to the conflict
In order for organized armed groups to qualify as armed forces under IHL,
they must belong to a party to the conflict. While this requirement is made
textually explicit only for irregular militias and volunteer corps, including
organized resistance movements,18 it is implied wherever the treaties refer
to the armed forces “of” a party to the conflict.19 The concept of “belonging
to” requires at least a de facto relationship between an organized armed
group and a party to the conf lict. This relationship may be officially
declared, but may also be expressed through tacit agreement or conclusive
behaviour that makes clear for which party the group is fighting.20 Without
any doubt, an organized armed group can be said to belong to a State if
its conduct is attributable to that State under the international law of State
responsibility.21 The degree of control required to make a State responsible
for the conduct of an organized armed group is not settled in international
law. 22 In practice, in order for an organized armed group to belong to
a party to the conflict, it appears essential that it conduct hostilities on
behalf and with the agreement of that party.23
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25 See also Report DPH 2006, pp. 16 ff., 52 f.; Report DPH 2008, pp. 43 f. For States party to Additional Protocol I,
the law governing international armed conflicts also applies to armed conflicts between States and national
liberation movements within the meaning of Article 1 [4] AP I.
26 According to Commentary GC III (above N 20), p. 57: “Resistance movements must be fighting on behalf of
a’Party to the conflict’ in the sense of Art. 2, otherwise the provisions of Art. 3 relating to non-international
conflicts are applicable, since such militias and volunteer corps are not entitled to style themselves a’Party
to the conflict’ “. The travaux préparatoires are silent on the possible parallel existence of international and
non-international aspects within the greater context of the same armed conflict. For the relevant
discussion during the expert meetings, see Report DPH 2005, p. 10; Report DPH 2006, pp. 17 ff. and 53 f.;
Report DPH 2008, pp. 43 f. It should be noted that “internal disturbances and tensions, such as riots, isolated
and sporadic acts of violence and other acts of a similar nature” (Art. 1 [2] AP II) do not reach the threshold
of “protracted armed violence”, which is required for the emergence of a separate non-international
armed conflict (ICTY, Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction of 2 October 1995, § 70).
27 See below Section II.
28 See Report DPH 2006, p. 16; Report DPH 2008, pp. 44, 49.

Lastly, it should be pointed out that organized armed violence failing to
qualify as an international or non-international armed conflict remains an
issue of law enforcement, whether the perpetrators are viewed as rioters,
terrorists, pirates, gangsters, hostage-takers or other organized criminals.28

in all armed conflicts between the armed forces of the parties to the conflict
and the civilian population; it would also contradict the definition of
international armed conflicts as confrontations between States and not
between States and non-State actors.25 Organized armed groups operating
within the broader context of an international armed conflict without
belonging to a party to that conflict could still be regarded as parties to
a separate non-international armed conflict provided that the violence
reaches the required threshold.26 Whether the individuals are civilians or
members of the armed forces of a party to the conflict would then have to
be determined under IHL governing non-international armed conflicts.27
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29 See below Section II.3.(b) and, with regard to private contractors, Section III.2.
30 Art. 2 H IV R; Art. 4 [6] GC III. See also the reference to Art. 4 [6] GC III in Art. 50 [1] AP I.

3. LEVÉE EN MASSE
As far as the levée en masse is concerned, all relevant instruments are based
on the same definition, which refers to the inhabitants of a non-occupied
territory who, on the approach of the enemy, spontaneously take up arms
to resist the invading forces without having had time to form themselves
into regular armed units, provided they carry arms openly and respect
the laws and customs of war.30 Participants in a levée en masse are the only
armed actors who are excluded from the civilian population although, by
definition, they operate spontaneously and lack sufficient organization and
command to qualify as members of the armed forces. All other persons
who directly participate in hostilities on a merely spontaneous, sporadic or
unorganized basis must be regarded as civilians.

Membership in irregular armed forces, such as militias, volunteer corps, or
resistance movements belonging to a party to the conflict, generally is not
regulated by domestic law and can only be reliably determined on the basis
of functional criteria, such as those applying to organized armed groups in
non-international armed conflict.29

c) Determination of membership
For the regular armed forces of States, individual membership is generally
regulated by domestic law and expressed through formal integration into
permanent units distinguishable by uniforms, insignia, and equipment.
The same applies where armed units of police, border guard, or similar
uniformed forces are incorporated into State armed forces. Members of
regularly constituted forces are not civilians, regardless of their individual
conduct or the function they assume within the armed forces. For the
purposes of the principle of distinction, membership in regular State
armed forces ceases, and civilian protection is restored, when a member
disengages from active duty and re-integrates into civilian life, whether
due to a full discharge from duty or as a deactivated reservist.

THE CONCEPT OF CIVILIANS

25

26

138

4. CONCLUSION
For the purposes of the principle of distinction in international armed
conflict, all persons who are neither members of the armed forces of a
party to the conflict nor participants in a levée en masse are civilians and,
therefore, entitled to protection against direct attack unless and for such
time as they take a direct part in hostilities. Membership in irregularly
constituted militia and volunteer corps, including organized resistance
movements, belonging to a party to the conflict must be determined based
on the same functional criteria that apply to organized armed groups in
non-international armed conflict.
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31
32

Art. 31 [1] Vienna Convention on the Law of Treaties.
See Customary IHL, above N 7, Vol. I, p. 19.

While it is generally recognized that members of State armed forces in
non-international armed conflict do not qualify as civilians, treaty law,
State practice, and international jurisprudence have not unequivocally
settled whether the same applies to members of organized armed groups
(i.e. the armed forces of non-State parties to an armed conflict).32 Because
organized armed groups generally cannot qualify as regular armed forces
under national law, it might be tempting to conclude that membership in
such groups is simply a continuous form of civilian direct participation

a) Lack of express definitions in treaty law
Treaty IHL governing non-international armed conflict uses the terms
“civilian”, “armed forces” and “organized armed group” without expressly
defining them. These concepts must therefore be interpreted in good faith
in accordance with the ordinary meaning to be given to them in their
context and in the light of the object and purpose of IHL.31

1. MUTUAL EXCLUSIVENESS OF THE CONCEPTS OF CIVILIAN,
ARMED FORCES AND ORGANIZED ARMED GROUPS

For the purposes of the principle of distinction in non-international armed conflict, all
persons who are not members of State armed forces or organized armed groups of a party
to the conflict are civilians and, therefore, entitled to protection against direct attack
unless and for such time as they take a direct part in hostilities. In non-international
armed conflict, organized armed groups constitute the armed forces of a non-State party
to the conflict and consist only of individuals whose continuous function it is to take a
direct part in hostilities (“continuous combat function”).

II. THE CONCEPT OF CIVILIAN IN NON-INTERNATIONAL
ARMED CONFLICT
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33 On the danger of extending the concept of direct participation in hostilities beyond specific acts, see also
below Section IV.2. During the expert meetings, the approach based on continuous direct participation
in hostilities was criticized as blurring the distinction made by IHL between loss of protection based on
conduct (civilians) and on status or function (members of armed forces or organized armed groups).
See Background Doc. DPH 2004, p. 36; Background Doc. DPH 2005, WS IV-V, p. 10; Report DPH 2005,
pp. 44, 48, 50. See also the discussions in Report DPH 2006, pp. 20 ff.; Report DPH 2008, pp. 46 ff.
34 Art. 3 GC I-IV.
35 According to Commentary GC III (above N 20), p. 37: “Speaking generally, it must be recognized that the
conflicts referred to in Art. 3 are armed conflicts, with’armed forces’ on either side engaged in’hostilities’ –
conflicts, in short, which are in many respects similar to an international war […]”.
36 According to Pictet (ed.), Commentary on the Fourth Geneva Convention Relative to the Protection
of Civilian Persons in Time of War (Geneva: ICRC, 1958), p. 40: “Article 3 has an extremely wide field
of application and covers members of the armed forces as well as persons who do not take part in the
hostilities. In this instance, however, the Article naturally applies first and foremost to civilians – that is to
people who do not bear arms”.

b) Article 3 common to the Geneva Conventions
Although Article 3 GC I-IV generally is not considered to govern the
conduct of hostilities, its wording allows certain conclusions to be drawn
with regard to the generic distinction between the armed forces and the
civilian population in non-international armed conflict. Most notably,
Article 3 GC I-IV provides that “each Party to the conflict” must afford
protection to “persons taking no active part in the hostilities, including
members of armed forces who have laid down their arms and those placed
hors de combat”.34 Thus, both State and non-State parties to the conflict
have armed forces distinct from the civilian population. 35 This passage
also makes clear that members of such armed forces, in contrast to other
persons, are considered as “taking no active part in the hostilities” only
once they have disengaged from their fighting function (“have laid down
their arms”) or are placed hors de combat; mere suspension of combat
is insufficient. Article 3 GC I-IV thus implies a concept of civilian
comprising those individuals “who do not bear arms” on behalf of a party
to the conflict.36

in hostilities. Accordingly, members of organized armed groups would be
regarded as civilians who, owing to their continuous direct participation
in hostilities, lose protection against direct attack for the entire duration
of their membership. However, this approach would seriously undermine
the conceptual integrity of the categories of persons underlying the
principle of distinction, most notably because it would create parties to
non-international armed conflicts whose entire armed forces remain part
of the civilian population. 33 As the wording and logic of Article 3 GC
I-IV and Additional Protocol II (AP II) reveals, civilians, armed forces,
and organized armed groups of the parties to the conflict are mutually
exclusive categories also in non-international armed conflict.
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37 As of 1 November 2008, 164 States were party to AP II.
38 For the high threshold of application of Additional Protocol II, see Art. 1 [1] AP II.
39 Draft Art. 25 [1] AP II was adopted by consensus in the Third Committee on 4 April 1975 (O.R., Vol. XV,
p. 320, CDDH/215/Rev.1). See also the ICRC’s Commentary (October 1973) on the original version of Art.
25 [1] of the Draft of AP II submitted to the Diplomatic Conference of 1974 to 1977: “[…] sont considérés
comme civils tous les êtres humains qui se trouvent sur le territoire d’une Partie contractante où se déroule
un conflit armé au sens de l’article premier et qui ne font pas partie des forces armées ou groupes armés”.
40 Art. 1 [1] AP II.
41 Art. 13 [1] and [3] AP I. This interpretation is further supported by the respective contexts in which
the Protocol refers to “civilians” (Arts 13, 14, 17 AP II) and the “civilian population” (title Part IV AP II;
Arts 5 [1] (b) and (e), 13, 14, 15, 17 and 18 AP II).

d) Reconciliation of terminology
In Additional Protocol II, the term “armed forces” is restricted to State
armed forces, whereas the armed forces of non-State parties are referred to
as “dissident armed forces” or “other organized armed groups”. The notion

c) Additional Protocol II
While Additional Protocol II 37 has a significantly narrower scope of
application and uses terms different from those in Article 3 GC I-IV, the
generic categorization of persons is the same in both instruments.38 During
the Diplomatic Conference of 1974-77, Draft Article 25 [1] AP II defined
the concept of civilian as including “anyone who is not a member of the
armed forces or of an organized armed group”.39 Although this article was
discarded along with most other provisions on the conduct of hostilities
in a last minute effort to “simplify” the Protocol, the final text continues
to reflect the originally proposed concept of civilian. According to the
Protocol, “armed forces”, “dissident armed forces”, and “other organized
armed groups” have the function and ability “to carry out sustained and
concerted military operations”;40 whereas the “civilian population and
individual civilians shall enjoy general protection against the dangers
arising from military operations” carried out by these forces “unless and
for such time as they take a direct part in hostilities”.41
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3. ORGANIZED ARMED GROUPS
a) Basic concept
Organized armed groups belonging to a non-State party to an armed
conflict include both dissident armed forces and other organized armed
groups. Dissident armed forces essentially constitute part of a State’s armed

45 According to Bothe et al., New Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols
Additional to the Geneva Conventions of 1949 (The Hague: Martinus Nijhoff, 1982), p. 672, the terms
“organized” and “under responsible command” in Art. 1 [1] AP II “inferentially […] recognize the essential
conditions prescribed under art. 43 of Protocol I: that the armed force be linked to one of the parties to
the conflict; that they be organized; and that they be under responsible command”.
46 See above Section I.2.(c) and below Section II.3.(b).

42 Affirmative ICTY, Prosecutor v. Martic, Case No. IT-95-11-A, Judgment of 8 October 2008, §§ 300-302. This
was the prevailing view also during the expert meetings (see Report DPH 2005, pp. 43 f.; Report DPH 2006,
pp. 20 ff.; Report DPH 2008, pp. 46 ff.).
43 Note that the concept of organized armed group is also used in IHL governing international armed conflict
to describe organized armed actors other than the regular armed forces which operate under a command
responsible to a party to the conflict and, therefore, qualify as part of the armed forces of that party (Art. 43
[1] AP I; see above Section I).
44 See Commentary AP (above N 10), § 4462: “The term’armed forces’ of the High Contracting Party should be
understood in the broadest sense. In fact, this term was chosen in preference to others suggested such as,
for example,’regular armed forces’, in order to cover all the armed forces, including those not included in
the definition of the army in the national legislation of some countries (national guard, customs, police
forces or any other similar force)”, referring to O.R., Vol. X, p. 94, CDDH / I/238/Rev.1. On the potential
qualification of police forces as part of the armed forces of a party to the conflict, see also the discussion
in Report DPH 2005, p. 11; Report DPH 2006, pp. 43, 52 f.; Report DPH 2008, pp. 54, 64, 68.

b) Determination of membership
At least as far as regular armed forces are concerned, membership in State
armed forces is generally defined by domestic law and expressed through
formal integration into permanent units distinguishable by uniforms,
insignia and equipment. The same applies where armed units of police,
border guard, or similar uniformed forces are incorporated into the armed
forces. Members of regularly constituted forces are not civilians, regardless
of their individual conduct or of the function they assume within the
armed forces. For the purposes of the principle of distinction, membership
in regular State armed forces ceases, and civilian protection is restored,
when a member disengages from active duty and re-integrates into civilian
life, whether due to a full discharge from duty or as a deactivated reservist.
Just as in international armed conflict, membership in irregular State
armed forces, such as militia, volunteer or paramilitary groups, generally is
not regulated by domestic law and can only be reliably determined on the
basis of the same functional criteria that apply to organized armed groups
of non-State parties to the conflict.46

Protocol II include both the regular armed forces and other armed groups
or units organized under a command responsible to the State.45
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2. STATE ARMED FORCES
a) Basic concept
There is no reason to assume that States party to both Additional
Protocols desired distinct definitions of State armed forces in situations
of international and non-international armed conflict. According to the
travaux préparatoires for Additional Protocol II, the concept of armed
forces of a High Contracting Party in Article 1 [1] AP II was intended to
be broad enough to include armed actors who do not necessarily qualify
as armed forces under domestic law, such as members of the national
guard, customs, or police forces, provided that they do, in fact, assume
the function of armed forces.44 Thus, comparable to the concept of armed
forces in Additional Protocol I, State armed forces under Additional

of “armed forces” in Article 3 GC I-IV, on the other hand, includes all three
categories juxtaposed in Article 1 [1] AP II, namely State armed forces,
dissident armed forces, and other organized armed groups. Thus, similar
to situations of international armed conflict, the concept of civilian in noninternational armed conflict is negatively delimited by the definition of “armed
forces” (Article 3 GC I-IV) or, expressed in the terminology of Additional
Protocol II, of State “armed forces”, “dissident armed forces” and “other
organized armed groups”.42 For the purposes of this Interpretive Guidance,
the armed forces of States party to a non-international armed conflict are
referred to as “State armed forces”, whereas the armed forces of non-State
parties are described as “organized armed groups”.43 Where not stated
otherwise, the concept of “organized armed group” includes both “dissident
armed forces” and “other organized armed groups” (Article 1 [1] AP II).
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47 See Commentary AP (above N 10), § 4460.
48 Although Art. 1 AP II refers to armed conflicts “between” State armed forces and dissident armed forces
or other organized armed groups, the actual parties to such a conflict are, of course, the High Contracting
Party and the opposing non-State party, and not their respective armed forces.

Other organized armed groups: More diff icult is the concept of
membership in organized armed groups other than dissident armed
forces. Membership in these irregularly constituted groups has no basis
in domestic law. It is rarely formalized through an act of integration other
than taking up a certain function for the group; and it is not consistently

b) Determination of membership
Dissident armed forces: Although members of dissident armed forces are
no longer members of State armed forces, they do not become civilians
merely because they have turned against their government. At least to the
extent, and for as long as, they remain organized under the structures of
the State armed forces to which they formerly belonged, these structures
should continue to determine individual membership in dissident armed
forces as well.

In both cases, it is crucial for the protection of the civilian population to
distinguish a non-State party to a conflict (e.g., an insurgency, a rebellion,
or a secessionist movement) from its armed forces (i.e., an organized
armed group).48 As with State parties to armed conflicts, non-State parties
comprise both fighting forces and supportive segments of the civilian
population, such as political and humanitarian wings. The term organized
armed group, however, refers exclusively to the armed or military wing of
a non-State party: its armed forces in a functional sense. This distinction
has important consequences for the determination of membership in an
organized armed group as opposed to other forms of affiliation with, or
support for, a non-State party to the conflict.

forces that have turned against the government.47 Other organized armed
groups recruit their members primarily from the civilian population but
develop a sufficient degree of military organization to conduct hostilities
on behalf of a party to the conflict, albeit not always with the same means,
intensity and level of sophistication as State armed forces.
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50
51
52

Background Doc. DPH 2005, WS IV-V, P. 15.
On the collective or individual nature of continuous combat function, see Report DPH 2008, pp. 55 ff.
On the qualification of conduct as direct participation in hostilities, see below Section V.
Combatant privilege, namely the right to directly participate in hostilities with immunity from domestic
prosecution for lawful acts of war, is afforded only to members of the armed forces of parties to an
international armed conflict (except medical and religious personnel), as well as to participants in a levée en
masse (Arts 1 and 2 H IV R; Art. 43 [1] AP I). Although all privileged combatants have a right to directly
participate in hostilities, they do not necessarily have a function requiring them to do so (e.g. cooks,
administrative personnel). Conversely, individuals who assume continuous combat function outside the
privileged categories of persons, as well as in non-international armed conflict, are not entitled to
combatant privilege under IHL (see also below Section X).

As has been shown above, in IHL governing non-international armed
conflict, the concept of organized armed group refers to non-State armed
forces in a strictly functional sense. For the practical purposes of the
principle of distinction, therefore, membership in such groups cannot
depend on abstract affiliation, family ties, or other criteria prone to error,
arbitrariness or abuse. Instead, membership must depend on whether
the continuous function assumed by an individual corresponds to that
collectively exercised by the group as a whole, namely the conduct of
hostilities on behalf of a non-State party to the conflict.50 Consequently,
under IHL, the decisive criterion for individual membership in an
organized armed group is whether a person assumes a continuous function
for the group involving his or her direct participation in hostilities
(hereafter: “continuous combat function”).51 Continuous combat function
does not imply de jure entitlement to combatant privilege. 52 Rather, it

expressed through uniforms, fixed distinctive signs, or identification
cards. In view of the wide variety of cultural, political, and military
contexts in which organized armed groups operate, there may be various
degrees of affiliation with such groups that do not necessarily amount to
“membership” within the meaning of IHL. In one case, affiliation may
turn on individual choice, in another on involuntary recruitment, and in
yet another on more traditional notions of clan or family.49 In practice,
the informal and clandestine structures of most organized armed groups
and the elastic nature of membership render it particularly difficult to
distinguish between a non-State party to the conflict and its armed forces.
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During the expert meetings, the prevailing view was that persons cease to be civilians within
the meaning of IHL for as long as they continuously assume a function involving direct participation
in hostilities (“continuous combat function”) for an organized armed group belonging to a party to
a non-international armed conflict (Expert Paper DPH 2004 (Prof. M. Bothe); Report DPH 2005, pp. 43 f.,
48 ff., 53 ff., 63 ff., 82 f.; Report DPH 2006, pp. 9 ff., 20 ff., 29-32, 66 f.; Report DPH 2008, pp. 46-60).
54 See also above Sections I.2.(c) and II.2.(b) and, more generally, below Section VII.2.
55 See below Section III.
56 Regarding the qualification of recruiting and training, financing and propaganda as direct participation
in hostilities, see below Sections V.2.(a) and (b); VI.1.

53

Individuals who continuously accompany or support an organized
armed group, but whose function does not involve direct participation
in hostilities, are not members of that group within the meaning of IHL.
Instead, they remain civilians assuming support functions, similar to
private contractors and civilian employees accompanying State armed
forces. 55 Thus, recruiters, trainers, financiers and propagandists may
continuously contribute to the general war effort of a non-State party,
but they are not members of an organized armed group belonging to that
party unless their function additionally includes activities amounting to
direct participation in hostilities.56 The same applies to individuals whose

Continuous combat function requires lasting integration into an
organized armed group acting as the armed forces of a non-State party to
an armed conflict. Thus, individuals whose continuous function involves
the preparation, execution, or command of acts or operations amounting
to direct participation in hostilities are assuming a continuous combat
function. An individual recruited, trained and equipped by such a group
to continuously and directly participate in hostilities on its behalf can be
considered to assume a continuous combat function even before he or she
first carries out a hostile act. This case must be distinguished from persons
comparable to reservists who, after a period of basic training or active
membership, leave the armed group and re-integrate into civilian life. Such
“reservists” are civilians until and for such time as they are called back to
active duty.54

distinguishes members of the organized fighting forces of a non-State
party from civilians who directly participate in hostilities on a merely
spontaneous, sporadic, or unorganized basis, or who assume exclusively
political, administrative or other non-combat functions.53
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57 Regarding the qualification as direct participation in hostilities of purchasing, smuggling, transporting,
manufacturing and maintaining of weapons, explosives and equipment, as well as of collecting
and providing intelligence, see below Sections V.1.(a); V.2.(a), (b) and (g); VI.1.
58 Obviously, such lack of “membership” does not exclude that civilian supporters of organized armed groups
may incur criminal responsibility for their activities under national and, in the case of international crimes,
also international law. See below Section X.
59 See also Report DPH 2006, pp. 25 ff.; Report DPH 2008, pp. 49-57.
60 See below Section VIII.

In practice, the principle of distinction must be applied based on
information which is practically available and can reasonably be regarded
as reliable in the prevailing circumstances. A continuous combat function
may be openly expressed through the carrying of uniforms, distinctive
signs, or certain weapons. Yet it may also be identified on the basis of
conclusive behaviour, for example where a person has repeatedly directly
participated in hostilities in support of an organized armed group in
circumstances indicating that such conduct constitutes a continuous
function rather than a spontaneous, sporadic, or temporary role assumed
for the duration of a particular operation. Whatever criteria are applied
in implementing the principle of distinction in a particular context, they
must allow to reliably distinguish members of the armed forces of a nonState party to the conflict from civilians who do not directly participate in
hostilities, or who do so on a merely spontaneous, sporadic or unorganized
basis.59 As will be shown, that determination remains subject to all feasible
precautions and to the presumption of protection in case of doubt.60

function is limited to the purchasing, smuggling, manufacturing and
maintaining of weapons and other equipment outside specific military
operations or to the collection of intelligence other than of a tactical
nature. 57 Although such persons may accompany organized armed
groups and provide substantial support to a party to the conflict, they
do not assume continuous combat function and, for the purposes of the
principle of distinction, cannot be regarded as members of an organized
armed group. 58 As civilians, they benefit from protection against direct
attack unless and for such time as they directly participate in hostilities,
even though their activities or location may increase their exposure to
incidental death or injury.
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4. CONCLUSION
For the purposes of the principle of distinction in non-international
armed conflict, all persons who are not members of State armed forces
or organized armed groups of a party to the conflict are civilians and,
therefore, entitled to protection against direct attack unless and for such
time as they take a direct part in hostilities. In non-international armed
conflict, organized armed groups constitute the armed forces of a nonState party to the conflict and consist only of individuals whose continuous
function it is to take a direct part in hostilities (“continuous combat
function”).
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This trend led to an initiative by the Swiss government, in cooperation with the ICRC, to address the issue
of private military and security companies. This initiative resulted in the’Montreux Document on Pertinent
International Legal Obligations and Good Practices for States Related to Operations of Private Military and
Security Companies During Armed Conflict’ of 17 September 2008, agreed upon by 17 participating States.
62 On the concept of civilian, see above Sections I and II. On the concept of direct participation in hostilities,
see below Sections IV to VI.

61

It should also be noted that the purpose of the distinction between civilians
and members of the armed forces may not be identical under domestic
and international law. Depending on national legislation, membership
in the armed forces may have administrative, jurisdictional, and other
consequences irrelevant to the principle of distinction in the conduct
of hostilities. Under IHL, the primary consequences of membership in
the armed forces are the exclusion from the category of civilian and, in

1. PARTICULAR DIFFICULTIES RELATED TO PRIVATE
CONTRACTORS AND CIVILIAN EMPLOYEES
In recent decades, parties to armed conflicts have increasingly employed
private contractors and civilian employees in a variety of functions
traditionally performed by military personnel. 61 Generally speaking,
whether private contractors and employees of a party to an armed conflict
are civilians within the meaning of IHL and whether they directly
participate in hostilities depends on the same criteria as would apply to
any other civilian.62 The special role of such personnel requires that these
determinations be made with particular care and with due consideration
for the geographic and organizational closeness of many private
contractors and civilian employees to the armed forces and the hostilities.

Private contractors and employees of a party to an armed conflict who are civilians (see
above I and II) are entitled to protection against direct attack unless and for such time
as they take a direct part in hostilities. Their activities or location may, however, expose
them to an increased risk of incidental death or injury even if they do not take a direct
part in hostilities.

III. PRIVATE CONTRACTORS AND CIVILIAN EMPLOYEES
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63
64
65
66
67
68

See Report DPH 2005, pp. 74 f.
On the concept of continuous combat function, see above Section II.3.(b).
Report DPH 2005, p. 80.
Report DPH 2006, pp. 34 f.
See below Section VIII.
Of the categories of persons entitled to prisoner-of-war status under Art. 4 [1] to [6] GC III, those described
in Art. 4 [4] GC III (civilians accompanying the armed forces) and Art. 4 [5] GC III (civilian crew members
of the merchant marine or civil aircraft) are civilians (Art. 50 [1] AP I). As any other civilians, they are
excluded from the categories entitled to combatant privilege, namely members of the armed forces and
participants in a levée en masse (Art. 43 [1] and [2], 50 [1] AP I; Arts 1 and 2 H IV R) and, therefore, do not
have a right to directly participate in hostilities with immunity from domestic prosecution. See also below
Section X, as well as the brief discussion in Report DPH 2006, pp. 35 f.

2. INTERNATIONAL ARMED CONFLICT
Civilians, including those formally authorized to accompany the armed
forces and entitled to prisoner–of-war status upon capture, were never
meant to directly participate in hostilities on behalf of a party to the

In some cases, however, it may be extremely difficult to determine the
civilian or military nature of contractor activity. For example, the line
between the defence of military personnel and other military objectives
against enemy attacks (direct participation in hostilities) and the
protection of those same persons and objects against crime or violence
unrelated to the hostilities (law enforcement / defence of self or others) may
be thin. It is therefore particularly important in this context to observe
the general rules of IHL on precautions and presumptions in situations of
doubt.67

The great majority of private contractors and civilian employees currently
active in armed conflicts have not been incorporated into State armed
forces and assume functions that clearly do not involve their direct
participation in hostilities on behalf of a party to the conf lict (i.e. no
continuous combat function).64 Therefore, under IHL, they generally come
within the definition of civilians.65 Although they are thus entitled to
protection against direct attack, their proximity to the armed forces and
other military objectives may expose them more than other civilians to the
dangers arising from military operations, including the risk of incidental
death or injury.66

international armed conflict, the right to directly participate in hostilities
on behalf of a party to the conf lict (combatant privilege). Where the
concepts of civilian and armed forces are defined for the purpose of the
conduct of hostilities, the relevant standards must be derived from IHL.63
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69 Report DPH 2005, p. 82.
70 On the concept of continuous combat function, see above Section II.3.(b). On the subsidiary functional
determination of membership specifically in international armed conflict, see above Section I.3.(c).
71 The prevailing view expressed during the expert meetings was that, for the purposes of the conduct
of hostilities, private contractors and employees authorized by a State to directly participate in hostilities
on its behalf would cease to be civilians and become members of its armed forces under IHL, regardless
of formal incorporation. It was noted that, from the historical letters of marque and reprisal issued
to privateers to the modern combatant privilege, direct participation in hostilities with the authority of a
State has always been regarded as legitimate and, as such, exempt from domestic prosecution. See Report
DPH 2003, pp. 4 f.; Report DPH 2004, pp. 11 ff., 14; Expert Paper DPH 2004 (Prof. M. Schmitt), pp. 8 ff.;
Report DPH 2005, pp. 74 ff. and 80 f.; Background Doc. DPH 2005, WS VIII-IX, p. 17.
72 See Report DPH 2005, pp. 81 f.

3. NON-INTERNATIONAL ARMED CONFLICT
The above observations also apply, mutatis mutandis, in non-international
armed conf licts. Thus, for such time as private contractors assume a
continuous combat function for an organized armed group belonging to
a non-State party, they become members of that group.72 Theoretically,

A different conclusion must be reached for contractors and employees
who, to all intents and purposes, have been incorporated into the armed
forces of a party to the conflict, whether through a formal procedure under
national law or de facto by being given a continuous combat function.70
Under IHL, such personnel would become members of an organized
armed force, group, or unit under a command responsible to a party to
the conflict and, for the purposes of the principle of distinction, would no
longer qualify as civilians.71

conflict. 68 As long as they are not incorporated into the armed forces,
private contractors and civilian employees do not cease to be civilians
simply because they accompany the armed forces and or assume functions
other than the conduct of hostilities that would traditionally have
been performed by military personnel. Where such personnel directly
participate in hostilities without the express or tacit authorization of the
State party to the conflict, they remain civilians and lose their protection
against direct attack for such time as their direct participation lasts.69

THE CONCEPT OF CIVILIANS

39

40

145

73 Ibid.

4. CONCLUSION
Whether private contractors and employees of a party to the conf lict
qualify as civilians within the meaning of IHL and whether they directly
participate in hostilities depends on the same criteria as are applicable
to any other civilian. The geographic and organizational closeness of
such personnel to the armed forces and the hostilities require that this
determination be made with particular care. Those who qualify as civilians
are entitled to protection against direct attack unless and for such time
as they directly participate in hostilities, even though their activities and
location may expose them to an increased risk of incidental injury and
death. This does not rule out the possibility that, for purposes other than
the conduct of hostilities, domestic law might regulate the status of private
contractors and employees differently from IHL.

private military companies could even become independent non-State
parties to a non-international armed conflict.73 Private contractors and
civilian employees who are neither members of State armed forces nor
members of organized armed groups, however, must be regarded as
civilians and, therefore, are protected against direct attack unless and for
such time as they directly participate in hostilities.
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Art. 31 [1] Vienna Convention on the Law of Treaties.
The concept of hostilities is frequently used in treaties regulating situations of international and
non-international armed conflict, for example in the following contexts: opening of hostilities, conduct
of hostilities, acts of hostility, persons (not) taking part in hostilities, effects of hostilities, suspension of
hostilities, end of hostilities. See Title and Art. 1 H III; Title Section II H IV R; Art. 3 [1] GC I-IV; Art. 17 GC I;
Art. 33 GC II; Title Section II and Arts 21 [3], 67, 118, 119 GC III; Arts 49 [2], 130, 133, 134, 135 GC IV;
Arts 33, 34, 40, 43 [2], 45, 47, 51 [3], 59, 60 AP I and Title Part IV, Section I AP I; Arts 4 and 13 [3] AP II; Arts
3 [1] – [3] and 4 ERW Protocol.
76 According to Art. 1 [2] AP II, such situations do not constitute armed conflicts.
77 In fact, armed conflict can arise without any occurrence of hostilities, namely through a declaration
of war or the occupation of territory without armed resistance (Art. 2 GC I-IV). Furthermore, considerable
portions of IHL deal with issues other than the conduct of hostilities, most notably the exercise of power
and authority over persons and territory in the hands of a party to the conflict.
See also Report DPH 2005, pp. 13, 18 f.

74
75

In practice, civilian participation in hostilities occurs in various forms and
degrees of intensity and in a wide variety of geographical, cultural, political,
and military contexts. Therefore, in determining whether a particular conduct

Where treaty law refers to hostilities, that notion is intrinsically linked to
situations of international or non-international armed conflict.75 Therefore,
the concept of direct participation in hostilities cannot refer to conduct
occurring outside situations of armed conflict, such as during internal
disturbances and tensions, including riots, isolated and sporadic acts
of violence and other acts of a similar nature.76 Moreover, even during
armed conflict, not all conduct constitutes part of the hostilities.77 It is
the purpose of the present chapter to identify the criteria that determine
whether and, if so, for how long a particular conduct amounts to direct
participation in hostilities.

Treaty IHL does not define direct participation in hostilities, nor
does a clear interpretation of the concept emerge from State practice
or international jurisprudence. The notion of direct participation in
hostilities must therefore be interpreted in good faith in accordance with
the ordinary meaning to be given to its constituent terms in their context
and in light of the object and purpose of IHL.74

B. THE CONCEPT OF
DIRECT PARTICIPATION
IN HOSTILITIES
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78

See also below Section VIII. See further: Report DPH 2006, pp. 25 ff., 70 ff.

amounts to direct participation in hostilities, due consideration must be given
to the circumstances prevailing at the relevant time and place.78 Nevertheless,
the importance of the circumstances surrounding each case should not divert
attention from the fact that direct participation in hostilities remains a legal
concept of limited elasticity that must be interpreted in a theoretically sound
and coherent manner reflecting the fundamental principles of IHL.
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79 Report DPH 2005, p. 17; Background Doc. DPH 2005, WS II-III, p. 2.
80 See Art. 22 H IV R (Section II on “Hostilities”). Treaty law does not establish uniform terminology
for the conduct of hostilities but refers, apart from “hostilities”, also to “warfare” (Title Part III, Section I
and Art. 35 [1] AP I), “military operations” (Art. 53 GC IV; Art. 51 [1] AP I; Art. 13 [1] AP II), or simply
“operations” (Art. 48 AP I).
81 See Arts 43 [2] AP I; 45 [1] and [3] AP I; 51 [3] AP I; 67 [1] (e) AP I; 13 [3] AP II.
82 Art. 3 GC I-IV.
83 Arts 51 [3] AP I; 43 [2] AP I; 67 [1] (e) AP I and 13 [3] AP II.
84 This was the prevailing view also during the expert meetings (Report DPH 2005, p. 29; Report DPH 2006,
p. 62). The International Criminal Tribunal for Rwanda (ICTR) affirmed the synonymous meaning
of the notions of “active” and “direct” participation in hostilities: ICTR, Prosecutor v. Akayesu,
Case No. ICTR-96-4-T, Judgment of 2 September 1998, § 629. At first sight, it may appear that the
Preparatory Committee for the Establishment of an International Criminal Court (ICC) implied a
distinction between the terms “active” and “direct” in the context of the recruitment of children when
it explained that: “The words’using’ and’participate’ have been adopted in order to cover both direct
participation in combat and also active participation in military activities linked to combat”. Strictly
speaking, however, the Committee made a distinction between “combat” and “military activities linked to
combat”, not between “active” and “direct” participation.

1. BASIC COMPONENTS OF THE NOTION OF DIRECT
PARTICIPATION IN HOSTILITIES
The notion of direct participation in hostilities essentially comprises two
elements, namely that of “hostilities” and that of “direct participation”
therein.79 While the concept of “hostilities” refers to the (collective)
resort by the parties to the conflict to means and methods of injuring the
enemy,80 “participation” in hostilities refers to the (individual) involvement
of a person in these hostilities.81 Depending on the quality and degree of
such involvement, individual participation in hostilities may be described
as “direct” or “indirect”. The notion of direct participation in hostilities has
evolved from the phrase “taking no active part in the hostilities” used in
Article 3 GC I-IV. Although the English texts of the Geneva Conventions
and Additional Protocols use the words “active” 82 and “direct”, 83
respectively, the consistent use of the phrase “participent directement” in
the equally authentic French texts demonstrate that the terms “direct” and
“active” refer to the same quality and degree of individual participation in
hostilities.84 Furthermore, as the notion of taking a direct part in hostilities

The notion of direct participation in hostilities refers to specific acts carried out by
individuals as part of the conduct of hostilities between parties to an armed conflict.

IV. DIRECT PARTICIPATION IN HOSTILITIES
AS A SPECIFIC ACT
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85 This was the prevailing view also during the expert meetings (Background Doc. DPH 2004, p. 30;
Report DPH 2004, pp. 15 ff.; Report DPH 2005, p. 13). Of course, this does not exclude that some of
the consequences, particularly with regard to immunity from prosecution for having directly participated
in hostilities, may be regulated differently for the various categories of persons involved in international
$and non-international armed conflicts.
86 See Arts 43 [2] AP I; 51 [3] AP I; 67 [1] (e) AP I; 13 [3] AP II.
87 This was the prevailing view also during the expert meetings (see Report DPH 2004, pp. 24 f.; Report DPH
2005, pp. 17-24; Report DPH 2006, pp. 37 f.; Report DPH 2008, pp. 33 ff.).
88 For purposes of this Interpretive Guidance, the notion of “hostile” act refers to a specific act qualifying
as direct participation in hostilities. According to Commentary AP (above N 10), § 1943, “It seems that
the word’hostilities’ covers not only the time that the civilian actually makes use of a weapon, but also,
for example, the time that he is carrying it, as well as situations in which he undertakes hostile acts without
using a weapon”. Verri, Dictionary of the International Law of Armed Conflict (Geneva: ICRC, 1992), p. 57,
defines hostilities as: “acts of violence by a belligerent against an enemy in order to put an end to his
resistance and impose obedience”, and Salmon, Dictionnaire de droit international public (Bruxelles:
Bruylant, 2001), p. 550 (hostilités): “Ensemble des actes offensifs ou défensifs et des opérations militaires
accomplis par un belligérant dans le cadre d’un conflit armé”. See also the use of the term “hostile act” in
Arts 41 [2] and 42 [2] AP I. On the meaning and interrelation of the notions of “hostilities” and “hostile
acts”, see further: Report DPH 2004, pp. 24 f.; Report DPH 2005, pp. 17-24; Report DPH 2006, pp. 37 f.
89 Report DPH 2006, pp. 28 f.; Report DPH 2008, pp. 35-40. For a similar argument made in recent domestic
case law, see: Israel HCJ, PCATI v. Israel, above N 24, § 39.

Where civilians engage in hostile acts on a persistently recurrent basis, it
may be tempting to regard not only each hostile act as direct participation
in hostilities, but even their continued intent to carry out unspecified
hostile acts in the future.89 However, any extension of the concept of direct
participation in hostilities beyond specific acts would blur the distinction
made in IHL between temporary, activity-based loss of protection (due

2. RESTRICTION TO SPECIFIC ACTS
In treaty IHL, individual conduct that constitutes part of the hostilities
is described as direct participation in hostilities, regardless of whether
the individual is a civilian or a member of the armed forces. 86 Whether
individuals directly participate in hostilities on a spontaneous, sporadic,
or unorganized basis or as part of a continuous function assumed for an
organized armed force or group belonging to a party to the conflict may
be decisive for their status as civilians, but has no influence on the scope of
conduct that constitutes direct participation in hostilities. This illustrates
that the notion of direct participation in hostilities does not refer to a
person’s status, function, or affiliation, but to his or her engagement
in specific hostile acts. 87 In essence, the concept of hostilities could be
described as the sum total of all hostile acts carried out by individuals
directly participating in hostilities.88

is used synonymously in the Additional Protocols I and II, it should be
interpreted in the same manner in international and non-international
armed conflict.85
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90 See also above, Section II.3. On the distinct temporal scopes of the loss of protection for organized armed
actors and civilians, see below Section VII.
91 Report DPH 2008, pp. 36-42.
92 This also was the prevailing view during the expert meetings (see Report DPH 2006, p. 38).

3. CONCLUSION
The notion of direct participation in hostilities refers to specific hostile
acts carried out by individuals as part of the conduct of hostilities between
parties to an armed conf lict. It must be interpreted synonymously in
situations of international and non-international armed conf lict. The
treaty terms of “direct” and “active” indicate the same quality and degree
of individual participation in hostilities.

to direct participation in hostilities), and continuous, status or functionbased loss of protection (due to combatant status or continuous combat
function).90 In practice, confusing the distinct regimes by which IHL
governs the loss of protection for civilians and for members of State
armed forces or organized armed groups would provoke insurmountable
evidentiary problems. Those conducting hostilities already face the difficult
task of distinguishing between civilians who are and civilians who are not
engaged in a specific hostile act (direct participation in hostilities), and
distinguishing both of these from members of organized armed groups
(continuous combat function) and State armed forces. In operational
reality, it would be impossible to determine with a sufficient degree of
reliability whether civilians not currently preparing or executing a hostile
act have previously done so on a persistently recurrent basis and whether
they have the continued intent to do so again. Basing continuous loss of
protection on such speculative criteria would inevitably result in erroneous
or arbitrary attacks against civilians, thus undermining their protection
which is at the heart of IHL.91 Consequently, in accordance with the object
and purpose of IHL, the concept of direct participation in hostilities must
be interpreted as restricted to specific hostile acts.92
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93 On the cumulative nature of these requirements, see also Report DPH 2006, pp. 40 f., 43 ff., 49 f.

Acts amounting to direct participation in hostilities must meet three
cumulative requirements: (1) a threshold regarding the harm likely to
result from the act, (2) a relationship of direct causation between the
act and the expected harm, and (3) a belligerent nexus between the act
and the hostilities conducted between the parties to an armed conflict.93
Although these elements are very closely interrelated, and although there
may be areas of overlap between them, each of them will be discussed
separately here.

1. the act must be likely to adversely affect the military operations or military capacity
of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction
on persons or objects protected against direct attack (threshold of harm), and
2. there must be a direct causal link between the act and the harm likely to result either
from that act, or from a coordinated military operation of which that act constitutes
an integral part (direct causation), and
3. the act must be specifically designed to directly cause the required threshold of harm
in support of a party to the conflict and to the detriment of another (belligerent
nexus).

In order to qualify as direct participation in hostilities, a specific act must meet the
following cumulative criteria:

V. CONSTITUTIVE ELEMENTS
OF DIRECT PARTICIPATION IN HOSTILITIES
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94 Background Doc. DPH 2004, pp. 27 f.; Background Doc. DPH 2005, WS II-III, p. 6.
95 Background Doc. DPH 2004, p. 25; Report DPH 2005, p. 33.
96 The use of weapons or other means to commit acts of violence against human and material enemy forces is
probably the most uncontroversial example of direct participation in hostilities (Customary IHL, above N 7,
Vol. I, Rule 6, p. 22).
97 During the expert meetings, there was wide agreement that the causation of military harm as part of the
hostilities did not necessarily presuppose the use of armed force or the causation of death, injury or
destruction (Report DPH 2005, p. 14), but essentially included “all acts that adversely affect or aim to
adversely affect the enemy’s pursuance of its military objective or goal” (Report DPH 2005, pp. 22 f., 31).
The concerns expressed by some experts that the criterion of “adversely affecting” military operations or
military capacity was too wide and vague and could be misunderstood to authorize the killing of civilians
without any military necessity are addressed below in Section IX (see Report DPH 2006, pp. 41 f.).

a) Adversely affecting the military operations or military
capacity of a party to the conflict
When an act may reasonably be expected to cause harm of a specifically
military nature, the threshold requirement will generally be satisfied
regardless of quantitative gravity. In this context, military harm should
be interpreted as encompassing not only the infliction of death, injury,
or destruction on military personnel and objects,96 but essentially any
consequence adversely affecting the military operations or military
capacity of a party to the conflict.97

For a specific act to qualify as direct participation in hostilities, the harm
likely to result from it must attain a certain threshold.94 This threshold
can be reached either by causing harm of a specifically military nature or
by inflicting death, injury, or destruction on persons or objects protected
against direct attack. The qualification of an act as direct participation does
not require the materialization of harm reaching the threshold but merely
the objective likelihood that the act will result in such harm. Therefore, the
relevant threshold determination must be based on “likely” harm, that is
to say, harm which may reasonably be expected to result from an act in the
prevailing circumstances.95

In order to reach the required threshold of harm, a specific act must be likely to adversely
affect the military operations or military capacity of a party to an armed conflict or,
alternatively, to inflict death, injury, or destruction on persons or objects protected
against direct attack.

1. THRESHOLD OF HARM
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98 Report DPH 2005, pp. 11, 29.
99 The prevailing view during the expert meetings was that guarding captured military personnel was a clear
case of direct participation in hostilities (Background Doc. DPH 2004, pp. 9; Report DPH 2005, pp. 15 f.).
Nevertheless, to the extent practically possible, the guarding of captured military personnel as a means
of preventing their liberation by the enemy should be distinguished from the exercise of administrative,
judicial and disciplinary authority over them while in the power of a party to the conflict, including in case
of riots or escapes, which are not part of a hostile military operation. This nuanced distinction was not
discussed during the expert meetings. See also the discussion on “exercise of power or authority over
persons or territory”, below NN 163-165 and accompanying text.
100 Report DPH 2005, p. 31.
101 CNA have been tentatively defined as “operations to disrupt, deny, degrade, or destroy information
resident in computers and computer networks, or the computer and networks themselves” (Background
Doc. DPH 2003, pp. 15 ff., with references) and may be conducted over long distances through radio waves
or international communication networks. While they may not involve direct physical damage, the
resulting system malfunctions can be devastating. CNE, namely “the ability to gain access to information
hosted on information systems and the ability to make use of the system itself ” (ibid., with references),
though not of a direct destructive nature, could have equally significant military implications. During the
expert meetings, CNA causing military harm to the adversary in a situation of armed conflict were clearly
regarded as part of the hostilities (Report DPH 2005, p. 14).
102 See Report DPH 2005, p. 29.
103 During the expert meetings, the example was given of a civilian woman who repeatedly peeked into
a building where troops had taken cover in order to indicate their position to the attacking enemy forces.
The decisive criterion for the qualification of her conduct as direct participation in hostilities was held to be
the importance of the transmitted information for the direct causation of harm and, thus, for the execution
of a concrete military operation. See Report DPH 2004, p. 5.

For example, beyond the killing and wounding of military personnel
and the causation of physical or functional damage to military objects,
the military operations or military capacity of a party to the conflict can
be adversely affected by sabotage and other armed or unarmed activities
restricting or disturbing deployments, logistics and communications.
Adverse effects may also arise from capturing or otherwise establishing
or exercising control over military personnel, objects and territory to
the detriment of the adversary. For instance, denying the adversary
the military use of certain objects, equipment and territory,98 guarding
captured military personnel of the adversary to prevent them being forcibly
liberated (as opposed to exercising authority over them),99 and clearing
mines placed by the adversary100 would reach the required threshold of
harm. Electronic interference with military computer networks could also
suffice, whether through computer network attacks (CNA) or computer
network exploitation (CNE),101 as well as wiretapping the adversary’s high
command102 or transmitting tactical targeting information for an attack.103
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104 During the expert meetings, it was held that the required threshold of harm would clearly be met where
an act can reasonably be expected to cause material damage to objects or persons, namely death, injury or
destruction (Report DPH 2005, pp. 30 f.; Background Doc. DPH 2004, pp. 5 f., 9 f., 28).
105 Accordingly, Section III of the Hague Regulations (entitled “Hostilities”) prohibits the “attack or
bombardment, by whatever means, of towns, villages, dwellings, or buildings which are undefended”
(Art. 25 H IV R).
106 Article 49 [1] AP I. Attacks within the meaning of IHL (Art. 49 [1] AP I) should not be confused with attacks
as understood in the context of crimes against humanity (see below N 167), or with armed attacks within
the meaning of the jus ad bellum, both of which are beyond the scope of this study.
107 On belligerent nexus, see below Section V.3. For the relevant discussions on Draft Art. 44 AP I during
the Diplomatic Conference of 1974-77, see CDDH / III / SR.11, pp. 93 f.
108 Needless to say, such attacks are invariably prohibited under IHL governing both international
and non-international armed conflict. See, for example, Arts 48 AP I, 51 AP I, 13 AP II; Customary IHL,
above N 7, Vol. I, Rule 1.
109 For the qualification of sniping as an attack within the meaning of IHL, see, e.g. ICTY, Prosecutor v. Galic,
Case No. Case No. IT-98-29-T, Judgment of 5 December 2003, § 27 in conjunction with § 52.
110 ICTY, Prosecutor v. Strugar, Case No. IT-01-42-T, Judgment of 31 January 2005, §§ 282 f. in conjunction
with § 289.

b) Inflicting death, injury or destruction on persons
or objects protected against direct attack
Specific acts may constitute part of the hostilities even if they are not
likely to adversely affect the military operations or military capacity of
a party to the conflict. In the absence of such military harm, however, a
specific act must be likely to cause at least death, injury, or destruction.104
The most uncontroversial examples of acts that can qualify as direct
participation in hostilities even in the absence of military harm are
attacks directed against civilians and civilian objects.105 In IHL, attacks
are defined as “acts of violence against the adversary, whether in offence
or in defence”. 106 The phrase “against the adversary” does not specify the
target, but the belligerent nexus of an attack,107 so that even acts of violence
directed specifically against civilians or civilian objects may amount to
direct participation in hostilities.108 For example, sniper attacks against
civilians109 and the bombardment or shelling of civilian villages or urban
residential areas110 are likely to inf lict death, injury, or destruction on
persons and objects protected against direct attack and thus qualify as

At the same time, the conduct of a civilian cannot be interpreted as
adversely affecting the military operations or military capacity of a party
to the conf lict simply because it fails to positively affect them. Thus,
the refusal of a civilian to collaborate with a party to the conflict as an
informant, scout or lookout would not reach the required threshold of
harm regardless of the motivations underlying the refusal.
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111 Art. 35 [1] AP I.
112 Art. 22 H IV R (Section II on Hostilities).

c) Summary
For a specific act to reach the threshold of harm required to qualify as
direct participation in hostilities, it must be likely to adversely affect the
military operations or military capacity of a party to an armed conflict.
In the absence of military harm, the threshold can also be reached where
an act is likely to inflict death, injury, or destruction on persons or objects
protected against direct attack. In both cases, acts reaching the required
threshold of harm can only amount to direct participation in hostilities
if they additionally satisfy the requirements of direct causation and
belligerent nexus.

Acts that neither cause harm of a military nature nor inflict death, injury,
or destruction on protected persons or objects cannot be equated with
the use of means or methods of “warfare”111 or, respectively, of “injuring
the enemy”,112 as would be required for a qualification as hostilities.
For example, the building of fences or roadblocks, the interruption of
electricity, water, or food supplies, the appropriation of cars and fuel,
the manipulation of computer networks, and the arrest or deportation
of persons may have a serious impact on public security, health, and
commerce, and may even be prohibited under IHL. However, they would
not, in the absence of adverse military effects, cause the kind and degree of
harm required to qualify as direct participation in hostilities.

direct participation in hostilities regardless of any military harm to the
opposing party to the conflict.
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113 According to Commentary AP (above N 10), § 1679, “to restrict this concept [i.e. of “direct participation
in hostilities”] to combat and to active military operations would be too narrow, while extending it
to the entire war effort would be too broad, as in modern warfare the whole population participates
in the war effort to some extent, albeit indirectly. The population cannot on this ground be considered to
be combatants […]”. Similarly ibid., Commentary Art. 51 AP I, § 1945. Affirmative also ICTY, Prosecutor v.
Strugar, Case No. IT-01-42-A, Judgment of 17 July 2008, §§ 175-176. See also the distinction between
taking part in hostilities” and “work of a military character” in Art. 15 [1] (b) GC IV. The position reflected
in the Commentary corresponds to the prevailing opinion expressed during the expert meetings
(Report DPH 2005, p. 21).

Generally speaking, beyond the actual conduct of hostilities, the general
war effort could be said to include all activities objectively contributing to
the military defeat of the adversary (e.g. design, production and shipment
of weapons and military equipment, construction or repair of roads, ports,
airports, bridges, railways and other infrastructure outside the context
of concrete military operations), while war-sustaining activities would
additionally include political, economic or media activities supporting
the general war effort (e.g. political propaganda, financial transactions,
production of agricultural or non-military industrial goods).

a) Conduct of hostilities, general war effort,
and war sustaining activities
The treaty terminology of taking a “direct” part in hostilities, which
describes civilian conduct entailing loss of protection against direct attack,
implies that there can also be “indirect” participation in hostilities, which
does not lead to such loss of protection. Indeed, the distinction between
a person’s direct and indirect participation in hostilities corresponds, at
the collective level of the opposing parties to an armed conflict, to that
between the conduct of hostilities and other activities that are part of the
general war effort or may be characterized as war-sustaining activities.113

In order for the requirement of direct causation to be satisfied, there must be a direct
causal link between a specific act and the harm likely to result either from that act, or
from a coordinated military operation of which that act constitutes an integral part.

2. DIRECT CAUSATION
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120 Background Doc. DPH 2004, pp. 9 f.; Report DPH 2005, pp. 14 f.
121 Background Doc. DPH 2004, pp. 14 f.
122 Although, during the expert meetings, civilian scientists and weapons experts were generally regarded as
protected against direct attack, some doubts were expressed as to whether this assessment could be upheld
in extreme situations, namely where the expertise of a particular civilian was of very exceptional and
potentially decisive value for the outcome of an armed conflict, such as the case of nuclear weapons experts
during the Second World War (Report DPH 2006, pp. 48 f.).
123 During the expert meetings, there was general agreement that civilian workers in an ammunitions factory
are merely building up the capacity of a party to a conflict to harm its adversary, but do not directly cause
harm themselves. Therefore, unlike civilians actually using the produced ammunition to cause harm to the
adversary, such factory workers cannot be regarded as directly participating in hostilities (see Report DPH
2003, p. 2; Report DPH 2004, pp. 6 f.; Report DPH 2005, pp. 15, 21, 28 f., 34, 38; Report DPH 2006, pp. 48 ff.,
60; Report DPH 2008, p. 63). The experts remained divided, however, as to whether the construction
of improvised explosive devices (IED) or missiles by non-State actors could in certain circumstances exceed
mere capacity-building and, in contrast to industrial weapons production, could become a measure
preparatory to a concrete military operation (see Report DPH 2006, pp. 48 f., 60).
124 On the example of a civilian driver of an ammunition truck, see below Section V.2.(e).
125 Report DPH 2004, p. 10; Report DPH 2005, pp. 35 f. For dissenting views, see: Report DPH 2006, pp. 26, 65;
Report DPH 2008, p. 51, 53 ff.
126 See below Sections V.2.(c) and VI.1.

114 According to Commentary AP (above N 10), § 1944, “[…]’direct’ participation means acts of war which
by their nature or purpose are likely to cause actual harm to the personnel and equipment of the enemy
armed forces”. Affirmative also ICTY, Prosecutor v. Strugar, Appeal, (above N 16), § 178. During the expert
meetings, it was emphasized that “direct participation” in hostilities is neither synonymous with
“involvement in” or “contribution to” hostilities, nor with “preparing” or “enabling” someone else to
directly participate in hostilities, but essentially means that an individual is personally “taking part in the
ongoing exercise of harming the enemy” (Report DPH 2004, p. 10) and personally carrying out hostile acts
which are “part of ” the hostilities (Report DPH 2005, pp. 21, 27, 30, 34).
115 According to Commentary AP (above N 10), § 4787: “The term’direct participation in hostilities’ […]
implies that there is a sufficient causal relationship between the act of participation and its immediate
consequences”. See also Report DPH 2005, pp. 30, 34 ff.
116 Report DPH 2005, p. 28.
117 Background Doc. DPH 2004, p. 27; Report DPH 2005, pp. 28, 34.
118 See also Background Doc. DPH 2004, pp. 27 f.; Report DPH 2004, pp. 11, 25; Report DPH 2005, pp. 28, 34.
119 According to Commentary AP (above N 10), § 1679: “Direct participation in hostilities implies a direct
causal relationship between the activity engaged in and the harm done to the enemy at the time and the
place where the activity takes place”.

Admittedly, both the general war effort and war-sustaining activities
may ultimately result in harm reaching the threshold required for a
qualification as direct participation in hostilities. Some of these activities
may even be indispensable to harming the adversary, such as providing
finances, food and shelter to the armed forces and producing weapons and
ammunition. However, unlike the conduct of hostilities, which is designed
to cause – i.e. bring about the materialization of – the required harm, the
general war effort and war sustaining activities also include activities that
merely maintain or build up the capacity to cause such harm.114

b) Direct and indirect causation
For a specific act to qualify as “direct” rather than “indirect” participation
in hostilities there must be a sufficiently close causal relation between the
act and the resulting harm.115 Standards such as “indirect causation of
harm”116 or “materially facilitating harm”117 are clearly too wide, as they
would bring the entire war effort within the concept of direct participation
in hostilities and, thus, would deprive large parts of the civilian population
of their protection against direct attack.118 Instead, the distinction between
direct and indirect participation in hostilities must be interpreted as
corresponding to that between direct and indirect causation of harm.119
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In the present context, direct causation should be understood as
meaning that the harm in question must be brought about in one causal
step. Therefore, individual conduct that merely builds up or maintains
the capacity of a party to harm its adversary, or which otherwise
only indirectly causes harm, is excluded from the concept of direct
participation in hostilities. For example, imposing a regime of economic
sanctions on a party to an armed conflict, depriving it of financial assets,120
or providing its adversary with supplies and services (such as electricity,
fuel, construction material, finances and financial services)121 would have a
potentially important, but still indirect, impact on the military capacity or
operations of that party. Other examples of indirect participation include
scientific research and design,122 as well as production123 and transport124 of
weapons and equipment unless carried out as an integral part of a specific
military operation designed to directly cause the required threshold of
harm. Likewise, although the recruitment and training of personnel is
crucial to the military capacity of a party to the conflict, the causal link
with the harm inflicted on the adversary will generally remain indirect.125
Only where persons are specifically recruited and trained for the execution
of a predetermined hostile act can such activities be regarded as an integral
part of that act and, therefore, as direct participation in hostilities.126
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127 For the discussion during the expert meetings on “but for”-causation (i.e. the harm in question would
not occur “but for” the act), see Report DPH 2004, pp. 11, 25; Report DPH 2005, pp. 28, 34.
128 Report DPH 2005, p. 35.

c) Direct causation in collective operations
The required standard of direct causation of harm must take into account
the collective nature and complexity of contemporary military operations.
For example, attacks carried out by unmanned aerial vehicles may
simultaneously involve a number of persons, such as computer specialists
operating the vehicle through remote control, individuals illuminating
the target, aircraft crews collecting data, specialists controlling the
firing of missiles, radio operators transmitting orders, and an overall
commander.128 While all of these persons are integral to that operation
and directly participate in hostilities, only few of them carry out activities
that, in isolation, could be said to directly cause the required threshold
of harm. The standard of direct causation must therefore be interpreted
to include conduct that causes harm only in conjunction with other acts.
More precisely, where a specific act does not on its own directly cause the
required threshold of harm, the requirement of direct causation would
still be fulfilled where the act constitutes an integral part of a concrete and

Moreover, for the requirement of direct causation to be met, it is neither
necessary nor sufficient that the act be indispensable to the causation
of harm.127 For example, the financing or production of weapons and
the provision of food to the armed forces may be indispensable, but not
directly causal, to the subsequent infliction of harm. On the other hand,
a person serving as one of several lookouts during an ambush would
certainly be taking a direct part in hostilities although his contribution
may not be indispensable to the causation of harm. Finally, it is not
sufficient that the act and its consequences be connected through an
uninterrupted causal chain of events. For example, the assembly and storing
of an improvised explosive device (IED) in a workshop, or the purchase or
smuggling of its components, may be connected with the resulting harm
through an uninterrupted causal chain of events, but, unlike the planting
and detonation of that device, do not cause that harm directly.
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129 Report DPH 2004, p. 5; Report DPH 2005, pp. 35 f.
130 Background Doc. DPH 2004, pp. 13; Report DPH 2004, p. 11, 25; Report DPH 2005, p. 31
131 Report DPH 2005, pp. 28, 31. See also the example provided in N 103, which was described
as the equivalent of a “fire control system”.
132 Report DPH 2004, p. 10; Report DPH 2005, pp. 33, 35 f.
133 Report DPH 2005, p. 35.
134 See above Section V.1.

d) Causal, temporal, and geographic proximity
The requirement of direct causation refers to a degree of causal proximity,
which should not be confused with the merely indicative elements of
temporal or geographic proximity. For example, it has become quite
common for parties to armed conf licts to conduct hostilities through
delayed (i.e. temporally remote) weapons-systems, such as mines, boobytraps and timer-controlled devices, as well as through remote-controlled
(i.e. geographically remote) missiles, unmanned aircraft and computer
network attacks. The causal relationship between the employment of such
means and the ensuing harm remains direct regardless of temporal or
geographical proximity. Conversely, although the delivery or preparation
of food for combatant forces may occur in the same place and at the same
time as the fighting, the causal link between such support activities and
the causation of the required threshold of harm to the opposing party to
a conflict remains indirect. Thus, while temporal or geographic proximity
to the resulting harm may indicate that a specific act amounts to direct
participation in hostilities, these factors would not be sufficient in the
absence of direct causation.133 As previously noted, where the required
harm has not yet materialized, the element of direct causation must be
determined by reference to the harm that can reasonably be expected to
directly result from a concrete act or operation (“likely” harm).134

coordinated tactical operation that directly causes such harm.129 Examples
of such acts would include, inter alia, the identification and marking of
targets,130 the analysis and transmission of tactical intelligence to attacking
forces,131 and the instruction and assistance given to troops for the
execution of a specific military operation.132
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135 Background Doc. DPH 2004, p. 28; Report DPH 2006, p. 48. A similar reasoning was recently adopted
in domestic jurisprudence with regard to “driving a vehicle containing two surface-to-air missiles in both
temporal and spatial proximity to both ongoing combat operations” (U.S. Military Commission, USA v.
Salim Ahmed Hamdan, 19 December 2007, p. 6) and “driving the ammunition to the place from which it
will be used for the purposes of hostilities” (Israel HCJ, PCATI v. Israel, above N 24, § 35).
136 Report DPH 2006, p. 48.
137 See also Report DPH 2005, pp. 32 f. Although it was recognized during the expert meetings that a civilian
driver of an ammunition truck may have to face the risk of being mistaken for a member of the armed
forces, it was also widely agreed that any civilian known to be present in a military objective had to be taken
into account in the proportionality equation, unless and for such time as he or she directly
participated in hostilities (Report DPH 2006, pp. 72 f.).
138 This view was generally shared during the expert meetings (Report DPH 2006, pp. 44 ff.; Report DPH 2008,
pp. 70 ff.).
139 During the expert meetings, this scenario was illustrated by the concrete example of a woman who shielded
two fighters with her billowing robe, allowing them to shoot at their adversary from behind her (Report
DPH 2004, pp. 6 f.).

Voluntary human shields: The same logic applies to civilians attempting
to shield a military objective by their presence as persons entitled to
protection against direct attack (voluntary human shields). Where civilians
voluntarily and deliberately position themselves to create a physical obstacle
to military operations of a party to the conflict, they could directly cause
the threshold of harm required for a qualification as direct participation
in hostilities.138 This scenario may become particularly relevant in ground
operations, such as in urban environments, where civilians may attempt to
give physical cover to fighting personnel supported by them or to inhibit
the movement of opposing infantry troops.139

e) Selected examples
Driving an ammunition truck: The delivery by a civilian truck driver
of ammunition to an active firing position at the front line would
almost certainly have to be regarded as an integral part of ongoing
combat operations and, therefore, as direct participation in hostilities.135
Transporting ammunition from a factory to a port for further shipping
to a storehouse in a conflict zone, on the other hand, is too remote from
the use of that ammunition in specific military operations to cause
the ensuing harm directly. Although the ammunition truck remains a
legitimate military objective, the driving of the truck would not amount to
direct participation in hostilities and would not deprive a civilian driver
of protection against direct attack.136 Therefore, any direct attack against
the truck would have to take the probable death of the civilian driver into
account in the proportionality assessment.137

DIRECT PARTICIPATION IN HOSTILITIES

140 See Art. 51 [5] (a) AP I and, for the customary nature of this rule in international and non-international
armed conflict, Customary IHL, above N 7, Vol. I, Rule 14. For the relevant discussion during the expert
meetings, see Report DPH 2004, pp. 6 f.; Report DPH 2006, pp. 44 ff.; Report DPH 2008, p. 70.
141 While there was general agreement during the expert meetings that involuntary human shields could not
be regarded as directly participating in hostilities, the experts were unable to agree on the circumstances in
which acting as a voluntary human shield would, or would not, amount to direct participation in
hostilities. For an overview of the various positions, see Report DPH 2004, p. 6; Report DPH 2006, pp. 44 ff.;
Report DPH 2008, pp. 70 ff.
142 See also Art. 51 [7] and [8] AP I, according to which any violation of the prohibition on using civilians
as human shields does not release the attacker from his obligations with respect to the civilian population
and individual civilians, including the obligation to take the required precautionary measures.
143 See Report DPH 2004, p. 7; Report DPH 2008, pp. 71 f.

The fact that some civilians voluntarily and deliberately abuse their legal
entitlement to protection against direct attack in order to shield military
objectives does not, without more, entail the loss of their protection and
their liability to direct attack independently of the shielded objective.142
Nevertheless, through their voluntary presence near legitimate military
objectives, voluntary human shields are particularly exposed to the dangers
of military operations and, therefore, incur an increased risk of suffering
incidental death or injury during attacks against those objectives.143

Conversely, in operations involving more powerful weaponry, such as
artillery or air attacks, the presence of voluntary human shields often has
no adverse impact on the capacity of the attacker to identify and destroy
the shielded military objective. Instead, the presence of civilians around
the targeted objective may shift the parameters of the proportionality
assessment to the detriment of the attacker, thus increasing the probability
that the expected incidental harm would have to be regarded as excessive
in relation to the anticipated military advantage.140 The very fact that
voluntary human shields are in practice considered to pose a legal – rather
than a physical – obstacle to military operations demonstrates that they are
recognized as protected against direct attack or, in other words, that their
conduct does not amount to direct participation in hostilities. Indeed,
although the presence of voluntary human shields may eventually lead to
the cancellation or suspension of an operation by the attacker, the causal
relation between their conduct and the resulting harm remains indirect.141
Depending on the circumstances, it may also be questionable whether
voluntary human shielding reaches the required threshold of harm.

THE CONCEPT OF DIRECT PARTICIPATION IN HOSTILITIES

57

154

58

144 See above Section IV.
145 See Art. 22 H IV R (Section II on “Hostilities”).
146 See, most notably, the definition of “attacks” as acts of violence “against the adversary…” (Art. 49 [1] AP I).
Report DPH 2005, pp. 22 f., 26, 40; Report DPH 2006, pp. 50 ff.
147 The requirement of belligerent nexus is conceived more narrowly than the general nexus requirement
developed in the jurisprudence of the ICTY and the ICTR as a precondition for the qualification of an act as

a) Basic concept
Not every act that directly adversely affects the military operations or
military capacity of a party to an armed conflict or directly inflicts death,
injury, or destruction on persons and objects protected against direct
attack necessarily amounts to direct participation in hostilities. As noted,
the concept of direct participation in hostilities is restricted to specific acts
that are so closely related to the hostilities conducted between parties to an
armed conflict that they constitute an integral part of those hostilities.144
Treaty IHL describes the term hostilities as the resort to means and
methods of “injuring the enemy”,145 and individual attacks as being
directed “against the adversary”. 146 In other words, in order to amount
to direct participation in hostilities, an act must not only be objectively
likely to inflict harm that meets the first two criteria, but it must also be
specifically designed to do so in support of a party to an armed conflict and
to the detriment of another (belligerent nexus).147

In order to meet the requirement of belligerent nexus, an act must be specifically
designed to directly cause the required threshold of harm in support of a party to the
conflict and to the detriment of another.

3. BELLIGERENT NEXUS

f) Summary
The requirement of direct causation is satisfied if either the specific act in
question, or a concrete and coordinated military operation of which that
act constitutes an integral part, may reasonably be expected to directly – in
one causal step – cause harm that reaches the required threshold. However,
even acts meeting the requirements of direct causation and reaching
the required threshold of harm can only amount to direct participation
in hostilities if they additionally satisfy the third requirement, that of
belligerent nexus.
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a war crime (see: ICTY, Prosecutor v. Kunarac et al., Case No. IT-96-23, Judgment of 12 June 2002
(Appeals Chamber), § 58; ICTR, Prosecutor v. Rutaganda, Case No. ICTR-96–3, Judgment of 26 May 2003
(Appeals Chamber), § 570). While the general nexus requirement refers to the relation between an act
and a situation of armed conflict as a whole, the requirement of belligerent nexus refers to the relation
between an act and the conduct of hostilities between the parties to an armed conflict. During the expert
meetings, it was generally agreed that no conduct lacking a sufficient nexus to the hostilities could qualify
as direct participation in such hostilities. See Report, DPH 2005, p. 25 and, more generally, Background
Doc. DPH 2004, pp. 25 f.; Report DPH 2004, pp. 10, 25; Background Doc. DPH 2005, WS II-III, p. 8; Report
DPH 2005, pp. 9 f., 22 ff., 27, 34.
Report DPH 2006, pp. 51 f.
The same applies, for example, to armed violence carried out by independent armed groups in international
armed conflict (see also above, NN 24-27 and accompanying text). During the expert meetings there was
general agreement regarding the importance of distinguishing, in contexts of armed conflict, between law
enforcement operations and the conduct of hostilities. See Report DPH 2005, pp. 10 f.; Report DPH 2006,
pp. 52 f.; Report DPH 2008, p. 49, 54, 62 ff.
During the expert meetings, there was almost unanimous agreement that the subjective motives driving
a civilian to carry out a specific act cannot be reliably determined during the conduct of military operations
and, therefore, cannot serve as a clear and operable criterion for “split second” targeting decisions.
See Report DPH 2005, pp. 9, 26, 34, 66 f.; Report DPH 2006, pp. 50 f.; Report DPH 2008, p. 66.
During the expert meetings, there was agreement that hostile intent is not a term of IHL, but a technical
term used in rules of engagement (ROE) drafted under national law. ROE constitute national command
and control instruments designed to provide guidance to armed personnel as to their conduct in specific
contexts. As such, ROE do not necessarily reflect the precise content of IHL and cannot be used to define the
concept of direct participation in hostilities. For example, particular ROE may for political or operational
reasons prohibit the use of lethal force in response to certain activities, even though they amount to direct
participation in hostilities under IHL. Conversely, ROE may contain rules on the use of lethal force
in individual self-defence against violent acts that do not amount to direct participation
in hostilities. Therefore, it was generally regarded as unhelpful, confusing or even dangerous to refer to
hostile intent for the purpose of defining direct participation in hostilities. See Report DPH 2005, p. 37.
Report DPH 2005, pp. 22 f., 26, 40; Report DPH 2006, pp. 50 f.

b) Belligerent nexus and subjective intent
Belligerent nexus should be distinguished from concepts such as subjective
intent150 and hostile intent.151 These relate to the state of mind of the person
concerned, whereas belligerent nexus relates to the objective purpose of
the act. That purpose is expressed in the design of the act or operation and
does not depend on the mindset of every participating individual.152 As an
objective criterion linked to the act alone, belligerent nexus is generally
not influenced by factors such as personal distress or preferences, or by

Conversely, armed violence which is not designed to harm a party to an
armed conflict, or which is not designed to do so in support of another
party, cannot amount to any form of “participation” in hostilities
taking place between these parties.148 Unless such violence reaches the
threshold required to give rise to a separate armed conflict, it remains of
a non-belligerent nature and, therefore, must be addressed through law
enforcement measures.149
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153 It should be noted, however, that civilians protected under the Fourth Geneva Convention may not be
compelled to do work “directly related to the conduct of military operations” or to serve in the armed
or auxiliary forces of the enemy (Arts 40 [2] and 51 [1] GC IV), and that civilian medical and religious
personnel may not be compelled to carry out tasks which are not compatible with their humanitarian
mission (Art. 15 [3] AP I; Art. 9 [1] AP II).
154 Therefore, all parties to an armed conflict are obliged to do everything feasible to ensure that children below
the age of 15 years do not directly participate in hostilities and, in particular, to refrain from recruiting
them into their armed forces or organized armed groups (Arts 77 [2] AP I; 4 [3] (c) AP II; Customary IHL,
above N 7, Vol. I, Rule 137). Of course, as soon as children regain protection against direct attack, they also
regain the special protection afforded to children under IHL (Arts 77 [3] AP I; 4 [3] (d) AP II).
155 See also Report DPH 2005, pp. 9, 11.
156 Report DPH 2004, p. 25.

c) Practical relevance of belligerent nexus
Many activities during armed conflict lack a belligerent nexus even though
they cause a considerable level of harm. For example, the exchange of fire
between police and hostage- takers during an ordinary bank robbery,155
violent crimes committed for reasons unrelated to the conflict, and the
stealing of military equipment for private use,156 may cause the required

Only in exceptional situations could the mental state of civilians call into
question the belligerent nexus of their conduct. This scenario could occur,
most notably, when civilians are totally unaware of the role they are playing
in the conduct of hostilities (e.g. a driver unaware that he is transporting
a remote-controlled bomb) or when they are completely deprived of their
physical freedom of action (e.g. when they are involuntary human shields
physically coerced into providing cover in close combat). Civilians in such
extreme circumstances cannot be regarded as performing an action (i.e. as
doing something) in any meaningful sense and, therefore, remain protected
against direct attack despite the belligerent nexus of the military operation
in which they are being instrumentalized. As a result, these civilians would
have to be taken into account in the proportionality assessment during any
military operation likely to inflict incidental harm on them.

the mental ability or willingness of persons to assume responsibility for
their conduct. Accordingly, even civilians forced to directly participate
in hostilities153 or children below the lawful recruitment age154 may lose
protection against direct attack.
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157 This was also the prevailing opinion during the expert meetings (see Report DPH 2003, p. 6; Background
Doc. DPH 2004, pp. 14, 31 f.).
158 The use of force by individuals in defence of self or others is an issue distinct from the use of force by States
in self-defence against an armed attack, which is governed by the jus ad bellum and is beyond the scope
of this study.
159 E.g. Art. 4 GC IV.
160 E.g. Art. 5 GC III; Art. 75 [1] AP I.

Exercise of power or authority over persons or territory: IHL makes a
basic distinction between the conduct of hostilities and the exercise of
power or authority over persons or territory. As a result, the infliction of
death, injury, or destruction by civilians on persons or objects that have
fallen into their “hands”159 or “power”160 within the meaning of IHL does
not, without more, constitute part of the hostilities.

Individual self-defence: The causation of harm in individual selfdefence or defence of others against violence prohibited under IHL lacks
belligerent nexus.157 For example, although the use of force by civilians to
defend themselves against unlawful attack or looting, rape, and murder
by marauding soldiers may cause the required threshold of harm, its
purpose clearly is not to support a party to the conflict against another. If
individual self-defence against prohibited violence were to entail loss of
protection against direct attack, this would have the absurd consequence of
legitimizing a previously unlawful attack. Therefore, the use of necessary
and proportionate force in such situations cannot be regarded as direct
participation in hostilities.158

threshold of harm, but are not specifically designed to support a party
to the conflict by harming another. Similarly, the military operations of
a party to a conflict can be directly and adversely affected when roads
leading to a strategically important area are blocked by large groups of
refugees or other fleeing civilians. However, the conduct of these civilians
is not specifically designed to support one party to the conflict by causing
harm to another and, therefore, lacks belligerent nexus. This analysis
would change, of course, if civilians block a road in order to facilitate the
withdrawal of insurgent forces by delaying the arrival of governmental
armed forces (or vice versa). When distinguishing between the activities
that do and those that do not amount to direct participation in hostilities,
the criterion of belligerent nexus is of particular importance in the
following four situations:

THE CONCEPT OF DIRECT PARTICIPATION IN HOSTILITIES

61

62

156

161 On the belligerent nexus of civil unrest, see below N 169 and accompanying text.
162 Treaty IHL expressly confirms the law enforcement role, for example, of occupying powers (Art. 43 H IV R)
and States party to a non-international armed conflict (Art. 3 [1] AP II).
163 E.g. Art. 42 GC III.
164 E.g. Arts 100 and 101 GC III.
165 See also above N 99 and accompanying text.
166 See, for example, Arts 3 GC I-IV; 32 GC IV; 75 [2] AP I. For the divergence of opinions expressed during
the expert meetings on the qualification of hostage-taking as direct participation in hostilities, see Report
DPH 2004, p. 4; Report DPH 2005, p. 11; Report DPH 2006, pp. 43 f.; Report DPH 2008, pp. 67 ff.
167 The concept of “attack” in the context of crimes against humanity does not necessarily denote conduct
amounting to direct participation in hostilities under IHL. As explained by the ICTY “[t]he term’attack’
in the context of a crime against humanity carries a slightly different meaning than in the laws of war. [It] is
not limited to the conduct of hostilities. It may also encompass situations of mistreatment of persons taking
no active part in hostilities, such as someone in detention” (ICTY, Prosecutor v. Kunarac et al.,
Case No. IT-96-23, Judgment of 22 February 2001 (Trial Chamber), § 416, confirmed by the Appeals
Chamber in its Judgment in the same case of 12 June 2002, § 89). See also Report DPH 2006, pp. 42 f.
168 For the relevant discussion during the expert meetings, see Report DPH 2008, pp. 63-65.

Excluded from the concept of direct participation in hostilities is not only
the lawful exercise of administrative, judicial or disciplinary authority on
behalf of a party to the conflict, but even the perpetration of war crimes
or other violations of IHL outside the conduct of hostilities. Thus, while
collective punishment, hostage-taking, and the ill-treatment and summary
execution of persons in physical custody are invariably prohibited by
IHL, they are not part of the conduct of hostilities.166 Such conduct may
constitute a domestic or international crime and permit the lawful use of
armed force against the perpetrators as a matter of law enforcement or
defence of self or others.167 Loss of protection against direct attack within
the meaning of IHL, however, is not a sanction for criminal behaviour but
a consequence of military necessity in the conduct of hostilities.168

For example, the use of armed force by civilian authorities to suppress riots
and other forms of civil unrest,161 prevent looting, or otherwise maintain
law and order in a conflict area may cause death, injury, or destruction, but
generally it would not constitute part of the hostilities conducted between
parties to an armed conflict.162 Likewise, once military personnel have
been captured (and, thus, are hors de combat), the suppression of riots and
prevention of escapes163 or the lawful execution of death sentences164 is
not designed to directly cause military harm to the opposing party to the
conflict and, therefore, lacks belligerent nexus.165
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169 See also Report DPH 2004, p. 4; Report DPH 2008, p. 67.
170 See also Report DPH 2004, p. 4; Report DPH 2005, pp. 8, 11.
171 With regard to the existence of a general nexus between civilian violence and the surrounding armed
conflict, a similar conclusion was reached in ICTR, Prosecutor v. Rutaganda (above N 147), § 570.
172 Report DPH 2005, pp. 9 f., 22, 26, 28, 34, 40.

d) Practical determination of belligerent nexus
The task of determining the belligerent nexus of an act can pose
considerable practical difficulties. For example, in many armed conflicts,
gangsters and pirates operate in a grey zone where it is difficult to
distinguish hostilities from violent crime unrelated to, or merely facilitated
by, the armed conf lict. These determinations must be based on the
information reasonably available to the person called on to make the
determination, but they must always be deduced from objectively verifiable
factors.172 In practice, the decisive question should be whether the conduct

Inter-civilian violence: Similarly, in order to become part of the conduct
of hostilities, use of force by civilians against other civilians, even if
widespread, must be specifically designed to support a party to an armed
conflict in its military confrontation with another.170 This would not be
the case where civilians merely take advantage of a breakdown of law and
order to commit violent crimes.171 Belligerent nexus is most likely to exist
where inter-civilian violence is motivated by the same political disputes or
ethnic hatred that underlie the surrounding armed conflict and where it
causes harm of a specifically military nature.

Civil unrest: During armed conflict, political demonstrations, riots, and
other forms of civil unrest are often marked by high levels of violence
and are sometimes responded to with military force. In fact, civil unrest
may well result in death, injury and destruction and, ultimately, may even
benefit the general war effort of a party to the conflict by undermining
the territorial authority and control of another party through political
pressure, economic insecurity, destruction and disorder. It is therefore
important to distinguish direct participation in hostilities – which is
specifically designed to support a party to an armed conf lict against
another – from violent forms of civil unrest, the primary purpose of which
is to express dissatisfaction with the territorial or detaining authorities.169
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173 See below Section VIII.
174 The use of force in response to activities not fulfilling these requirements must be governed by
the standards of law enforcement and of individual self-defence, taking into account the threat to be
addressed and the nature of the surrounding circumstances.
175 See below Section IX.

4. CONCLUSION
Applied in conjunction, the three requirements of threshold of harm,
direct causation and belligerent nexus permit a reliable distinction between
activities amounting to direct participation in hostilities and activities
which, although occurring in the context of an armed conflict, are not part
of the conduct of hostilities and, therefore, do not entail loss of protection
against direct attack.174 Even where a specific act amounts to direct
participation in hostilities, however, the kind and degree of force used
in response must comply with the rules and principles of IHL and other
applicable international law.175

e) Summary
In order to meet the requirement of belligerent nexus, an act must be
specifically designed to directly cause the required threshold of harm in
support of a party to an armed conflict and to the detriment of another.
As a general rule, harm caused (a) in individual self-defence or defence of
others against violence prohibited under IHL, (b) in exercising power or
authority over persons or territory, (c) as part of civil unrest against such
authority, or (d) during inter-civilian violence lacks the belligerent nexus
required for a qualification as direct participation in hostilities.

of a civilian, in conjunction with the circumstances prevailing at the
relevant time and place, can reasonably be perceived as an act designed to
support one party to the conflict by directly causing the required threshold
of harm to another party. As the determination of belligerent nexus may
lead to a civilian’s loss of protection against direct attack, all feasible
precautions must be taken to prevent erroneous or arbitrary targeting
and, in situations of doubt, the person concerned must be presumed to be
protected against direct attack.173
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176 See also the discussion in Report DPH 2006, pp. 54-63. On the temporal scope of the loss of protection,
see below Section VII.
177 See also the related discussion on direct causation in collective operations, above Section V.2. (c).
178 For the relevant discussions during the expert meetings, see: Background Doc. DPH 2004, pp. 7, 10, 13, 21;
Background Doc. DPH 2005, WS VI-VII, p. 10; Report DPH 2005, p. 19; Report DPH 2006, pp. 56-63.
Regarding the distinction of preparatory measures, deployments and withdrawals entailing loss of
protection against direct attack from preparations, attempts and other forms of involvement entailing
criminal responsibility, see Report DPH 2006, pp. 57 ff.
179 Art. 44 [3] AP I.

1. PREPARATORY MEASURES
Whether a preparatory measure amounts to direct participation in
hostilities depends on a multitude of situational factors that cannot be
comprehensively described in abstract terms.178 In essence, preparatory
measures amounting to direct participation in hostilities correspond to
what treaty IHL describes as “military operation[s] preparatory to an
attack”.179 They are of a specifically military nature and so closely linked

As civilians lose protection against direct attack “for such time” as they
directly participate in hostilities, the beginning and end of specific acts
amounting to direct participation in hostilities must be determined with
utmost care.176 Without any doubt, the concept of direct participation
in hostilities includes the immediate execution phase of a specific act
meeting the three criteria of threshold of harm, direct causation and
belligerent nexus. It may also include measures preparatory to the
execution of such an act, as well as the deployment to and return from the
location of its execution, where they constitute an integral part of such a
specific act or operation.177

Measures preparatory to the execution of a specific act of direct participation in
hostilities, as well as the deployment to and the return from the location of its execution,
constitute an integral part of that act.

VI. BEGINNING AND END OF DIRECT PARTICIPATION
IN HOSTILITIES
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180 See above, N 114 and accompanying text, as well as Section V.2.(b).

Similarly, if carried out with a view to the execution of a specific hostile
act, all of the following would almost certainly constitute preparatory
measures amounting to direct participation in hostilities: equipment,
instruction, and transport of personnel; gathering of intelligence; and
preparation, transport, and positioning of weapons and equipment.
Examples of general preparation not entailing loss of protection against
direct attack would commonly include purchase, production, smuggling
and hiding of weapons; general recruitment and training of personnel; and

It is neither necessary nor sufficient for a qualification as direct
participation that a preparatory measure occur immediately before
(temporal proximity) or in close geographical proximity to the execution
of a specific hostile act or that it be indispensable for its execution.
For example, the loading of bombs onto an airplane for a direct attack
on military objectives in an area of hostilities constitutes a measure
preparatory to a specific hostile act and, therefore, qualifies as direct
participation in hostilities. This is the case even if the operation will not be
carried out until the next day, if the target will be selected only during the
operation, and if great distance separates the preparatory measure from
the location of the subsequent attack. Conversely, transporting bombs
from a factory to an airfield storage place and then to an airplane for
shipment to another storehouse in the conflict zone for unspecified use in
the future would constitute a general preparatory measure qualifying as
mere indirect participation.

to the subsequent execution of a specific hostile act that they already
constitute an integral part of that act. Conversely, the preparation of a
general campaign of unspecified operations would not qualify as direct
participation in hostilities. In line with the distinction between direct
and indirect participation in hostilities, it could be said that preparatory
measures aiming to carry out a specific hostile act qualify as direct
participation in hostilities, whereas preparatory measures aiming to
establish the general capacity to carry out unspecified hostile acts do not.180
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181 On the qualification of such activities as direct participation in hostilities see also above Section V.2.(a)(b).
182 During the expert meetings, it was emphasized that the distinction between preparatory measures that do
and, respectively, do not qualify as direct participation in hostilities should be made with utmost care so as
to ensure that loss of civilian protection would not be triggered by acts too remote from the actual fighting.
In order for the word “direct” in the phrase direct participation in hostilities to retain any meaning,
civilians should be liable to direct attack exclusively during recognizable and proximate preparations, such
as the loading of a gun, and during deployments in the framework of a specific military operation (Report
DPH 2006, pp. 55, 60 f.).
183 See Commentary AP (above N 10), §§ 1679, 1943, 4788, which recalls that several delegations to
the Diplomatic Conference of 1974-77 had indicated that the concept of hostilities included preparations for
combat and return from combat. In their responses to the 2004 Questionnaire, a majority of experts
considered that deployment to the geographic location of a hostile act should already qualify as direct
participation in hostilities and, though more hesitantly, tended towards the same conclusion with regard to
the return from that location. See Background Doc. DPH 2004, pp. 7 (I, 1.3.), 10 (I, 2.4.), 13 (I, 3.4.), 20 (I, 6.4.).
See also Report DPH 2005, pp. 65 f.
184 While this was also the prevailing opinion during the expert meetings (see Report DPH 2005, p. 66)
some experts feared that the continued loss of protection after the execution of a specific hostile act invited
arbitrary and unnecessary targeting (Report DPH 2006, pp. 56 f., 61 ff.).

2. DEPLOYMENT AND RETURN
Where the execution of a specific act of direct participation in hostilities
requires prior geographic deployment, such deployment a lready
constitutes an integral part of the act in question.183 Likewise, as long as
the return from the execution of a hostile act remains an integral part of
the preceding operation, it constitutes a military withdrawal and should
not be confused with surrender or otherwise becoming hors de combat.184
A deployment amounting to direct participation in hostilities begins only
once the deploying individual undertakes a physical displacement with a
view to carrying out a specific operation. The return from the execution
of a specific hostile act ends once the individual in question has physically
separated from the operation, for example by laying down, storing or
hiding the weapons or other equipment used and resuming activities
distinct from that operation.

financial, administrative or political support to armed actors.181 It should
be reiterated that these examples can only illustrate the principles based
on which the necessary distinctions ought to be made and cannot replace
a careful assessment of the totality of the circumstances prevailing in the
concrete context and at the time and place of action.182

THE CONCEPT OF DIRECT PARTICIPATION IN HOSTILITIES

67

68

159

185 See Report DPH 2005, p. 66; Report DPH 2006, p. 55.

3. CONCLUSION
Where preparatory measures and geographical deployments or withdrawals
constitute an integral part of a specific act or operation amounting to
direct participation in hostilities, they extend the beginning and end of the
act or operation beyond the phase of its immediate execution.

Whether a particular individual is engaged in deployment to or return
from the execution of a specific hostile act depends on a multitude
of situational factors, which cannot be comprehensively described in
abstract terms. The decisive criterion is that both the deployment and
return be carried out as an integral part of a specific act amounting to
direct participation in hostilities. That determination must be made
with utmost care and based on a reasonable evaluation of the prevailing
circumstances.185 Where the execution of a hostile act does not require
geographic displacement, as may be the case with computer network
attacks or remote-controlled weapons systems, the duration of direct
participation in hostilities will be restricted to the immediate execution of
the act and preparatory measures forming an integral part of that act.
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186 Regarding the terminology of “loss of protection against direct attacks” used in the Interpretive Guidance
see above N 6.
187 On the concept of continuous combat function, see above Section II.3.(b).
188 On the applicability of the criterion of continuous combat function for the determination of membership
in irregularly constituted militia, volunteer corps and resistance movements belonging to States, see above
Section I.2.(c).

In line with the aim of the Interpretive Guidance, this chapter will focus
on examining loss of protection primarily in case of direct participation
in hostilities (civilians), but also in case of continuous combat function
(members of organized armed groups), as the latter concept is intrinsically
linked to the concept of direct participation in hostilities.187 It will not, or
only marginally, address the loss of protection in case of membership in
State armed forces, which largely depends on criteria unrelated to direct
participation in hostilities, such as formal recruitment, incorporation,
discharge or retirement under domestic law.188 Subject to contrary
provisions of IHL, this does not exclude the applicability of the conclusions
reached in Sections VII to X, mutatis mutandis, to members of State armed
forces as well.

Under customary and treaty IHL, civilians lose protection against direct
attack either by directly participating in hostilities or by ceasing to be
civilians altogether, namely by becoming members of State armed forces
or organized armed groups belonging to a party to an armed conflict.186 In
view of the serious consequences for the individuals concerned, the present
chapter endeavours to clarify the precise modalities that govern such loss
of protection under IHL. The following sections examine the temporal
scope of the loss of protection against direct attack (VII), the precautions
and presumptions in situations of doubt (VIII), the rules and principles
governing the use of force against legitimate military targets (IX), and the
consequences of regaining protection against direct attack (X).

C. MODALITIES
GOVERNING THE
LOSS OF PROTECTION
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189 Arts 51 [3] AP I; 13 [3] AP II; Customary IHL, above N 7, Vol. I, Rule 6. The customary nature of this rule
was affirmed also in ICTY, Prosecutor v. Blaskic, Case No. IT-95-14-A, Judgment of 29 July 2004, § 157, with
references to earlier case law. For recent domestic jurisprudence expressly accepting the customary nature
of Art. 51 [3] AP I, including the phrase “for such time as” see: Israel HCJ, PCATI v. Israel, above N 24, § 30.
190 On the beginning and end of direct participation in hostilities see above Section VI.

The “revolving door” of civilian protection is an integral part, not a
malfunction, of IHL. It prevents attacks on civilians who do not, at the
time, represent a military threat. In contrast to members of organized
armed groups, whose continuous function it is to conduct hostilities on
behalf of a party to the conf lict, the behaviour of individual civilians
depends on a multitude of constantly changing circumstances and,

1. CIVILIANS
According to treaty and customary IHL applicable in international and
non-international armed conflict, civilians enjoy protection against direct
attack “unless and for such time” as they take a direct part in hostilities.189
Civilians directly participating in hostilities do not cease to be part
of the civilian population, but their protection against direct attack is
temporarily suspended. The phrase “unless and for such time” clarifies that
such suspension of protection lasts exactly as long as the corresponding
civilian engagement in direct participation in hostilities.190 This necessarily
entails that civilians lose and regain protection against direct attack in
parallel with the intervals of their engagement in direct participation in
hostilities (so-called “revolving door” of civilian protection).

Civilians lose protection against direct attack for the duration of each specific act
amounting to direct participation in hostilities, whereas members of organized armed
groups belonging to a non-State party to an armed conflict cease to be civilians (see
above II), and lose protection against direct attack, for as long as they assume their
continuous combat function.

VII. TEMPORAL SCOPE OF THE LOSS OF PROTECTION
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191 Regarding the practical impossibility of reliably predicting the future conduct of a civilian, see also Report
DPH 2006, pp. 66 ff.
192 According to Commentary AP (above N 10), § 4789: “If a civilian participates directly in hostilities,
it is clear that he will not enjoy any protection against attacks for as long as his participation lasts.
Thereafter, as he no longer presents any danger for the adversary, he may not be attacked”. See also
the description of direct participation in hostilities as potentially “intermittent and discontinuous” in ICTY,
Prosecutor v. Strugar, Appeal, (above N 16), § 178. Although, during the expert meetings, the mechanism of
the revolving door of protection gave rise to some controversy, the prevailing view was that, under the texts
of Art. 3 [1] GC I-IV and the Additional Protocols, continuous loss of civilian protection could not be based
on recurrent acts by individual civilians, but exclusively on the concept of membership in State armed
forces or in an organized armed group belonging to a non-State party to the conflict. See Report DPH 2004,
pp. 22 f.; Report DPH 2005, pp. 63 f.; Report DPH 2006, pp. 64-68; Report DPH 2008, pp. 33-44.
193 On the mutual exclusivity of the concepts of civilian and organized armed group, see above Section II.1.
On the concept of continuous combat function, see above Section II.3.(b).

2. MEMBERS OF ORGANIZED ARMED GROUPS
Members of organized armed groups belonging to a non-State party to
the conflict cease to be civilians for as long as they remain members by
virtue of their continuous combat function.193 Formally, therefore, they
no longer benefit from the protection provided to civilians “unless and for
such time” as they take a direct part in hostilities. Indeed, the restriction
of loss of protection to the duration of specific hostile acts was designed to
respond to spontaneous, sporadic or unorganized hostile acts by civilians

Although the mechanism of the “revolving door” of protection may make
it more difficult for the opposing armed forces or organized armed groups
to respond effectively to the direct participation of civilians in hostilities,
it remains necessary to protect the civilian population from erroneous or
arbitrary attack and must be acceptable for the operating forces or groups
as long as such participation occurs on a merely spontaneous, unorganized
or sporadic basis.

therefore, is very difficult to anticipate. Even the fact that a civilian has
repeatedly taken a direct part in hostilities, either voluntarily or under
pressure, does not allow a reliable prediction as to future conduct.191 As
the concept of direct participation in hostilities refers to specific hostile
acts, IHL restores the civilian’s protection against direct attack each time
his or her engagement in a hostile act ends.192 Until the civilian in question
again engages in a specific act of direct participation in hostilities, the
use of force against him or her must comply with the standards of law
enforcement or individual self-defence.
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194 Report DPH 2005, p. 49; Report DPH 2006, p. 65.
195 According to Commentary AP (above N 10), § 4789: “Those who belong to armed forces or armed groups
may be attacked at any time”. See also Expert Paper DPH 2004 (Prof. M. Bothe). Protection against direct
attack is restored where members of armed groups fall hors de combat as a result of capture, surrender,
wounds or any other cause (Art. 3 [1] GC I-IV. See also Art. 41 AP I.).
196 During the expert meetings, this widely supported compromise was described as a “functional
membership approach”. For an overview of the discussions, see Report DPH 2003, p. 7; Background Doc.
DPH 2004, pp. 34 ff.; Report DPH 2004, pp. 22 f.; Report DPH 2005, pp. 49, 59-65; 82 ff.; Report DPH 2006,
pp. 29 ff., 65 f.
197 See above Section II.3. See also Report DPH 2005, p. 59.
198 See also above Section II.3. During the expert meetings, it was emphasized that the question of whether
affirmative disengagement had taken place must be determined based on the concrete circumstances
(Report DPH 2005, p. 63). On the precautions and presumptions to be observed in situations of doubt,
see below Section VIII.

Instead, where individuals go beyond spontaneous, sporadic, or
unorganized direct participation in hostilities and become members
of an organized armed group belonging to a party to the conflict, IHL
deprives them of protection against direct attack for as long as they
remain members of that group.195 In other words, the “revolving door”
of protection starts to operate based on membership.196 As stated earlier,
membership in an organized armed group begins in the moment when
a civilian starts de facto to assume a continuous combat function for
the group, and lasts until he or she ceases to assume such function.197
Disengagement from an organized armed group need not be openly
declared; it can also be expressed through conclusive behaviour, such as a
lasting physical distancing from the group and reintegration into civilian
life or the permanent resumption of an exclusively non-combat function
(e.g., political or administrative activities). In practice, assumption of,
or disengagement from, a continuous combat function depends on
criteria that may vary with the political, cultural, and military context.198

and cannot be applied to organized armed groups. It would provide
members of such groups with a significant operational advantage over
members of State armed forces, who can be attacked on a continuous basis.
This imbalance would encourage organized armed groups to operate as
farmers by day and fighters by night. In the long run, the confidence of the
disadvantaged party in the capability of IHL to regulate the conduct of
hostilities satisfactorily would be undermined, with serious consequences
ranging from excessively liberal interpretations of IHL to outright
disrespect for the protections it affords.194
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199 During the expert meetings, it was repeatedly pointed out that, while the “revolving door” of protection was
part of the rule on civilian direct participation in hostilities expressed in Arts 51 [3] AP I and 13 [3] AP II,
the practical distinction between members of organized armed groups and civilians was very difficult.
During reactive operations carried out in response to an attack, the operating forces often lacked sufficient
intelligence and had to rely on assumptions that were made based on individual conduct. Therefore,
such operations would generally be restricted to the duration of the concrete hostile acts to which they
responded. Conversely, proactive operations initiated by the armed forces based on solid intelligence
regarding the function of a person within an organized armed group could also be carried out at a moment
when the targeted persons were not directly participating in hostilities (see Report DPH 2006, pp. 56 f.)

3. CONCLUSION
Under customary and treaty IHL, civilians directly participating in
hostilities, as well as persons assuming a continuous combat function for
an organized armed group belonging to a party to the conflict, lose their
entitlement to protection against direct attack. As far as the temporal
scope of the loss of protection is concerned, a clear distinction must be
made between civilians and organized armed actors. While civilians lose
their protection for the duration of each specific act amounting to direct
participation in hostilities, members of organized armed groups belonging
to a party to the conf lict are no longer civilians and, therefore, lose
protection against direct attack for the duration of their membership, that
is to say, for as long as they assume their continuous combat function.

That determination must therefore be made in good faith and based on
a reasonable assessment of the prevailing circumstances, presuming
entitlement to civilian protection in case of doubt.199
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200 Art. 57 [2] (a) (i) AP I. According to Customary IHL, above N 7, Vol. I, Rule 16, this rule has attained
customary nature in both international and non-international armed conflict.
201 Art. 57 [2] (b) AP I. According to Customary IHL, above N 7, Vol. I, Rule 19, this rule has attained
customary nature in both international and non-international armed conflict.

1. THE REQUIREMENT OF FEASIBLE PRECAUTIONS
Prior to any attack, all feasible precautions must be taken to verify that
targeted persons are legitimate military targets. 200 Once an attack has
commenced, those responsible must cancel or suspend the attack if it
becomes apparent that the target is not a legitimate military target. 201
Before and during any attack, everything feasible must be done to
determine whether the targeted person is a civilian and, if so, whether
he or she is directly participating in hostilities. As soon as it becomes

One of the main practical problems caused by various degrees of civilian
participation in hostilities is that of doubt as to the identity of the
adversary. For example, in many counter-insurgency operations, armed
forces are constantly confronted with individuals adopting a more or less
hostile attitude. The difficulty for such forces is to distinguish reliably
between members of organized armed groups belonging to an opposing
party to the conflict, civilians directly participating in hostilities on a
spontaneous, sporadic, or unorganized basis, and civilians who may or
may not be providing support to the adversary, but who do not, at the
time, directly participate in hostilities. To avoid the erroneous or arbitrary
targeting of civilians entitled to protection against direct attack, there
must be clarity as to the precautions to be taken and the presumptions to
be observed in situations of doubt.

All feasible precautions must be taken in determining whether a person is a civilian and,
if so, whether that civilian is directly participating in hostilities. In case of doubt, the
person must be presumed to be protected against direct attack.

VIII. PRECAUTIONS AND PRESUMPTIONS
IN SITUATIONS OF DOUBT
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202 Report DPH 2006, p. 70 ff.
203 Arts 3 [4] CCW Protocol II (1980); 1 [5] CCW Protocol III (1980); 3 [10] CCW Amended Protocol II (1996).
See also the French text of Art. 57 AP I (“ faire tout ce qui est pratiquement possible”).
204 Apart from the determination as to whether a civilian is directly participating in hostilities, the principle
of precaution in attack also requires that all feasible precautions be taken to avoid and in any event
minimize incidental loss of civilian life, injury to civilians and damage to civilian objects. It also obliges
those responsible to refrain from launching, to cancel or suspend attacks that are likely to result in
incidental harm that would be “excessive” compared to the anticipated military advantage (see Art. 57 [2]
(a) (ii); Art. 57 [2] (a) (iii) and Art. 57 [2] (b) AP I and, with regard to the customary nature of these rules in
both international and non-international armed conflict, Customary IHL, above N 7, Vol. I, Rules 17, 18
and 19).

Consequently, in case of doubt as to whether a specific civilian conduct
qualifies as direct participation in hostilities, it must be presumed that the
general rule of civilian protection applies and that this conduct does not

2. PRESUMPTION OF CIVILIAN PROTECTION
For the purposes of the principle of distinction, IHL distinguishes between
two generic categories of persons: civilians and members of the armed
forces of the parties to the conflict. Members of State armed forces (except
medical and religious personnel) or organized armed groups are generally
regarded as legitimate military targets unless they surrender or otherwise
become hors de combat. Civilians are generally protected against direct
attack unless and for such time as they directly participate in hostilities.
For each category, the general rule applies until the requirements for an
exception are fulfilled.

apparent that the targeted person is entitled to civilian protection, those
responsible must refrain from launching the attack, or cancel or suspend
it if it is already underway. This determination must be made in good faith
and in view of all information that can be said to be reasonably available in
the specific situation.202 As stated in treaty IHL, “[f]easible precautions are
those precautions which are practicable or practically possible taking into
account all circumstances ruling at the time, including humanitarian and
military considerations”.203 In addition, a direct attack against a civilian
must be cancelled or suspended if he or she becomes hors de combat.204
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205 During the expert meetings, it was agreed that, in case of doubt as to whether a civilian constituted
a legitimate military target, that civilian had to be presumed to be protected against direct attack (Report
DPH 2005, pp. 44 f., 67 f.; Report DPH 2006, p. 70 ff.).
206 For situations of international armed conflict, this principle has been codified in Art. 50 [1] AP I. With
regard to non-international armed conflicts, see also Commentary AP (above N 10), § 4789, which states
that, “in case of doubt regarding the status of an individual, he is presumed to be a civilian”.
207 See also Report DPH 2005, pp. 11 f.

3. CONCLUSION
In practice, civilian direct participation in hostilities is likely to entail
significant confusion and uncertainty in the implementation of the
principle of distinction. In order to avoid the erroneous or arbitrary
targeting of civilians entitled to protection against direct attack, it is
therefore of particular importance that all feasible precautions be taken in
determining whether a person is a civilian and, if so, whether he or she is
directly participating in hostilities. In case of doubt, the person in question
must be presumed to be protected against direct attack.

The presumption of civilian protection does not exclude the use of armed
force against civilians whose conduct poses a grave threat to public security,
law and order without clearly amounting to direct participation in hostilities.
In such cases, however, the use of force must be governed by the standards
of law enforcement and of individual self-defence, taking into account the
threat to be addressed and the nature of the surrounding circumstances.207

amount to direct participation in hostilities.205 The presumption of civilian
protection applies, a fortiori, in case of doubt as to whether a person has
become a member of an organized armed group belonging to a party to
the conflict.206 Obviously, the standard of doubt applicable to targeting
decisions cannot be compared to the strict standard of doubt applicable
in criminal proceedings but rather must ref lect the level of certainty
that can reasonably be achieved in the circumstances. In practice, this
determination will have to take into account, inter alia, the intelligence
available to the decision maker, the urgency of the situation, and the harm
likely to result to the operating forces or to persons and objects protected
against direct attack from an erroneous decision.
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208 Article 22 H IV R. See also Article 35 [1] AP I: “In any armed conflict, the right of the Parties to the conflict
to choose methods and means of warfare is not unlimited”.
209 See also Report DPH 2006, p. 76; Report DPH 2008, pp. 24, 29 ff.

1. PROHIBITIONS AND RESTRICTIONS LAID DOWN
IN SPECIFIC PROVISIONS OF IHL
Any military operation carried out in a situation of armed conflict must
comply with the applicable provisions of customary and treaty IHL
governing the conduct of hostilities. 209 These include the rules derived
from the principles of distinction, precaution, and proportionality, as
well as the prohibitions of denial of quarter and perfidy. They also include
the restriction or prohibition of selected weapons and the prohibition of
means and methods of warfare of a nature to cause superfluous injury

Loss of protection against direct attack, whether due to direct participation
in hostilities (civilians) or continuous combat function (members of
organized armed groups), does not mean that the persons concerned fall
outside the law. It is a fundamental principle of customary and treaty IHL
that “[t]he right of belligerents to adopt means of injuring the enemy is
not unlimited”.208 Indeed, even direct attacks against legitimate military
targets are subject to legal constraints, whether based on specific provisions
of IHL, on the principles underlying IHL as a whole, or on other applicable
branches of international law.

In addition to the restraints imposed by international humanitarian law on specific
means and methods of warfare, and without prejudice to further restrictions that may
arise under other applicable branches of international law, the kind and degree of force
which is permissible against persons not entitled to protection against direct attack must
not exceed what is actually necessary to accomplish a legitimate military purpose in the
prevailing circumstances.

IX. RESTRAINTS ON THE USE OF FORCE IN DIRECT ATTACK
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210 See, for example, the prohibitions or restrictions imposed on the use of poison (Art. 23 [1] (a) H IV R; 1925
Geneva Protocol prohibiting asphyxiating, poisonous or other gases and analogous liquids, materials
or devices), expanding bullets (1899 Hague Declaration IV/3) and certain other weapons (CCW-Convention
and Protocols of 1980, 1995 and 1996, 1997 Mine Ban Convention, Convention on Cluster Munitions of
2008), as well as the prohibition of methods involving the denial of quarter (Art. 40 AP I; Art. 23 [1] (d) H
IV R) and the resort to treachery or perfidy (Art. 23 [1] (b) H IV R; Art. 37 AP I). See also Report DPH 2006,
p. 76; Report DPH 2008, pp. 18 f.
211 Article 49 [1] AP I.
212 During the expert meetings, Section IX.2. of the Interpretive Guidance remained highly controversial.
While one group of experts held that the use of lethal force against persons not entitled to protection
against direct attack is permissible only where capture is not possible, another group of experts insisted
that, under IHL, there is no legal obligation to capture rather than kill. Throughout the discussions,
however, it was neither claimed that there was an obligation to assume increased risks in order to protect
the life of an adversary not entitled to protection against direct attack, nor that such a person could lawfully
be killed in a situation where there manifestly is no military necessity to do so. For an overview of the
relevant discussions see Report DPH 2004, pp. 17 ff.; Report DPH 2005, pp. 31 f., 44. ff., 50, 56 f., 67; Report
DPH 2006, pp. 74-79; Report DPH 2008, pp. 7-32.
213 See, most notably: Commentary AP (above N 10), § 1389.

2. THE PRINCIPLES OF MILITARY NECESSITY
AND HUMANITY 212
In the absence of express regulation, the kind and degree of force
permissible in attacks against legitimate military targets should be
determined, first of all, based on the fundamental principles of military
necessity and humanity, which underlie and inform the entire normative
framework of IHL and, therefore, shape the context in which its rules
must be interpreted.213 Considerations of military necessity and humanity
neither derogate from nor override the specific provisions of IHL, but

or unnecessary suffering (maux superflus).210 Apart from the prohibition
or restriction of certain means and methods of warfare, however, the
specific provisions of IHL do not expressly regulate the kind and degree of
force permissible against legitimate military targets. Instead, IHL simply
refrains from providing certain categories of persons, including civilians
directly participating in hostilities, with protection from direct “attacks”,
that is to say, from “acts of violence against the adversary, whether in
offence or in defence”. 211 Clearly, the fact that a particular category of
persons is not protected against offensive or defensive acts of violence is
not equivalent to a legal entitlement to kill such persons without further
considerations. At the same time, the absence of an unfettered “right” to
kill does not necessarily imply a legal obligation to capture rather than kill
regardless of the circumstances.

DIRECT PARTICIPATION IN HOSTILITIES

214 Report DPH 2008, pp. 7 f., 19 f. See also the statement of Lauterpacht that “the law on these subjects
[i.e. on the conduct of hostilities] must be shaped – so far as it can be shaped at all – by reference not to
existing law but to more compelling considerations of humanity, of the survival of civilisation,
and of the sanctity of the individual human being” (cited in: Commentary AP (above N 10), § 1394).
215 United Kingdom: Ministry of Defence, The Manual of the Law of Armed Conflict (Oxford: OUP, 2004),
Section 2.2 (Military Necessity). Similar interpretations are provided in numerous other contemporary
military manuals and glossaries. See, for example, NATO: Glossary of Terms and Definitions (AAP-6V),
p. 2-M-5; United States: Department of the Army, Field Manual 27-10 (1956), § 3; US Department of
the Navy, The Commander’s Handbook on the Law of Naval Operations, NWP 1–14 M / MCWP 5–12-1/
COMDTPUB P5800.7A (2007), § 5.3.1, p. 5-2.; France: Ministry of Defence, Manuel de Droit des Conflits
Armés (2001), pp. 86 f.; Germany: Federal Ministry of Defence, Triservice Manual ZDv 15/2: Humanitarian
Law in Armed Conflicts (August 1992) § 130; Switzerland: Swiss Army, Regulations 51.007/IV, Bases légales
du comportement à l’engagement (2005), § 160. Historically, the modern concept of military necessity has
been strongly influenced by the definition provided in Art. 14 of the “Lieber Code” (United States: Adjutant
General’s Office, General Orders No. 100, 24 April 1863).
216 United Kingdom, Manual of the Law of Armed Conflict (above N 215), Section 2.4 (Humanity). Although no
longer in force, see also the formulation provided in: United States: Department of the Air Force, Air Force
Pamphlet, AFP 110–31 (1976), § 1-3 (2), p. 1-6. Thus, as far as they aim to limit death, injury or destruction
to what is actually necessary for legitimate military purposes, the principles of military necessity and of
humanity do not oppose, but mutually reinforce, each other. Only once military action can reasonably be
regarded as necessary for the accomplishment of a legitimate military purpose, do the principles of
military necessity and humanity become opposing considerations which must be balanced against each
other as expressed in the specific provisions of IHL.
217 See Commentary AP (above N 10), § 1395. See also the determination of the International Court of Justice
that the prohibition on the use of means and methods of warfare of a nature to cause unnecessary suffering
to combatants constitutes an intransgressible principle of international customary law and a cardinal
principle of IHL, which outlaws the causation of “harm greater than that unavoidable to achieve legitimate
military objectives”. See ICJ, Advisory Opinion on the Legality of the Threat or Use of Nuclear.
Weapons, 8 July 1996, § 78.

Today, the principle of military necessity is generally recognized to permit
“only that degree and kind of force, not otherwise prohibited by the
law of armed conflict, that is required in order to achieve the legitimate
purpose of the conflict, namely the complete or partial submission of the
enemy at the earliest possible moment with the minimum expenditure
of life and resources”. 215 Complementing and implicit in the principle
of military necessity is the principle of humanity, which “forbids the
infliction of suffering, injury or destruction not actually necessary for
the accomplishment of legitimate military purposes”. 216 In conjunction,
the principles of military necessity and of humanity reduce the sum total
of permissible military action from that which IHL does not expressly
prohibit to that which is actually necessary for the accomplishment of a
legitimate military purpose in the prevailing circumstances.217

constitute guiding principles for the interpretation of the rights and duties
of belligerents within the parameters set by these provisions.214
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218 See also the Declaration of St. Petersburg (1868), which states: “That the only legitimate object which States
should endeavour to accomplish during war is to weaken the military forces of the enemy; That for
this purpose it is sufficient to disable [original French version: mettre hors de combat] the greatest possible
number of men”.
219 It has long been recognized that matters not expressly regulated in treaty IHL should not, “for want of
a written provision, be left to the arbitrary judgment of the military commanders” (Preamble H II;
Preamble H IV) but that, in the words of the famous Martens Clause, “civilians and combatants remain
under the protection and authority of the principles of international law derived from established custom,
from the principles of humanity and from the dictates of public conscience” (Art. 1 [2] AP I). First adopted
in the Preamble of Hague Convention II (1899) and reaffirmed in subsequent treaties and jurisprudence
for more than a century, the Martens Clause continues to serve as a constant reminder that, in situations of
armed conflict, a particular conduct is not necessarily lawful simply because it is not expressly prohibited or
otherwise regulated in treaty law. See, e.g., Preambles H IV R (1907), AP II (1977), CCW (1980); Arts 63 GC
I, 62 GC II, 142 GC III, 158 GC IV (1949); ICJ, Nuclear Weapons AO (above N 217), § 78; ICTY, Prosecutor
v. Kupreskic et al., Case No. IT-95-16-T-14, Judgment of January 2000, § 525). For the discussion on the
Martens Clause during the expert meetings, see Report DPH 2008, pp. 22 f.).

In classic large-scale confrontations between well-equipped and organized
armed forces or groups, the principles of military necessity and of
humanity are unlikely to restrict the use of force against legitimate military
targets beyond what is already required by specific provisions of IHL. The
practical importance of their restraining function will increase with the
ability of a party to the conflict to control the circumstances and area in
which its military operations are conducted, and may become decisive
where armed forces operate against selected individuals in situations
comparable to peacetime policing. In practice, such considerations

While it is impossible to determine, ex ante, the precise amount of force to
be used in each situation, considerations of humanity require that, within
the parameters set by the specific provisions of IHL, no more death, injury,
or destruction be caused than is actually necessary for the accomplishment
of a legitimate military purpose in the prevailing circumstances.218 What
kind and degree of force can be regarded as necessary in an attack against
a particular military target involves a complex assessment based on a wide
variety of operational and contextual circumstances. The aim cannot
be to replace the judgment of the military commander by inflexible or
unrealistic standards; rather it is to avoid error, arbitrariness, and abuse
by providing guiding principles for the choice of means and methods of
warfare based on his or her assessment of the situation.219
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220 For recent national case law reflecting this position see: Israel HCJ, PCATI v. Israel, above N 24, § 40,
where the Court held that “a civilian taking a direct part in hostilities cannot be attacked at such time as
he is doing so, if a less harmful means can be employed. […] Arrest, investigation, and trial are not means
which can always be used. At times the possibility does not exist whatsoever; at times it involves a risk
so great to the lives of the soldiers, that it is not required […]. It might actually be particularly practical
under the conditions of belligerent occupation, in which the army controls the area in which the operation
takes place, and in which arrest, investigation, and trial are at times realizable possibilities […]. Of course,
given the circumstances of a certain case, that possibility might not exist. At times, its harm to nearby
innocent civilians might be greater than that caused by refraining from it. In that state of affairs, it should
not be used”.

For example, an unarmed civilian sitting in a restaurant using a radio or
mobile phone to transmit tactical targeting intelligence to an attacking
air force would probably have to be regarded as directly participating in
hostilities. Should the restaurant in question be situated within an area
firmly controlled by the opposing party, however, it may be possible to
neutralize the military threat posed by that civilian through capture or
other non-lethal means without additional risk to the operating forces or
the surrounding civilian population. Similarly, under IHL, an insurgent
military commander of an organized armed group would not regain
civilian protection against direct attack simply because he temporarily
discarded his weapons, uniform and distinctive signs in order to visit
relatives inside government-controlled territory. Nevertheless, depending
on the circumstances, the armed or police forces of the government may be
able to capture that commander without resorting to lethal force. Further,
large numbers of unarmed civilians who deliberately gather on a bridge
in order to prevent the passage of governmental ground forces in pursuit
of an insurgent group would probably have to be regarded as directly
participating in hostilities. In most cases, however, it would be reasonably
possible for the armed forces to remove the physical obstacle posed by these
civilians through means less harmful than a direct military attack on them.

are likely to become particularly relevant where a party to the conflict
exercises effective territorial control, most notably in occupied territories
and non-international armed conflicts.220
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221 It is in this sense that Pictet’s famous statement should be understood that “[i]f we can put a soldier out
of action by capturing him, we should not wound him; if we can obtain the same result by wounding him,
we must not kill him. If there are two means to achieve the same military advantage, we must choose
the one which causes the lesser evil”. See Pictet, Development and Principles of International Humanitarian
Law (Dordrecht, Nijhoff 1985), pp. 75 f. During the expert meetings, it was generally recognized that
the approach proposed by Pictet is unlikely to be operable in classic battlefield situations involving
large-scale confrontations (Report DPH 2006, pp. 75 f., 78) and that armed forces operating in situations of
armed conflict, even if equipped with sophisticated weaponry and means of observation, may not always
have the means or opportunity to capture rather than kill (Report DPH 2006, p. 63).
222 According to Art. 51 [1] AP I the rule expressed in Art. 51 [3] AP I is “additional to other applicable rules
of international law”. Similarly, Art. 49 [4] AP I recalls that the provisions of Section I AP I (Arts 48-67)
are “additional to the rules concerning humanitarian protection contained […] in other international
agreements binding upon the High Contracting Parties, as well as to other rules of international law
relating to the protection of civilians […] against the effects of hostilities”. While these provisions refer
primarily to sources of IHL other than AP I itself, they also aim to include “instruments of more general
applicability that continue to apply wholly or partially in a situation of armed conflict” (see Commentary
AP (above N 10), §§ 128-131), such as “the regional and universal Conventions and Covenants relating to
the protection of human rights” (ibid., Commentary Art. 49 AP I, § 1901) and other applicable treaties,
which “can have a positive influence on the fate of the civilian population in time of armed conflict”
(ibid., Commentary Art. 51 [1] AP I, § 1937). During the expert meetings, some experts suggested that
the arguments made in Section IX should be based on the human right to life. The prevailing view was,
however, that the Interpretive Guidance should not examine the impact of human rights law on the kind
and degree of force permissible under IHL. Instead, a general savings clause should clarify that the text
of the Interpretive Guidance was drafted without prejudice to the applicability of other legal norms, such as
human rights law (Report DPH 2006, pp. 78 f.; Report DPH 2008, p. 21 f.).

3. CONCLUSION
In situations of armed conf lict, even the use of force against persons
not entitled to protection against direct attack remains subject to legal
constraints. In addition to the restraints imposed by IHL on specific means
and methods of warfare, and without prejudice to further restrictions that
may arise under other applicable branches of international law, the kind
and degree of force which is permissible against persons not entitled to
protection against direct attack must not exceed what is actually necessary
to accomplish a legitimate military purpose in the prevailing circumstances.

In sum, while operating forces can hardly be required to take additional
risks for themselves or the civilian population in order to capture an
armed adversary alive, it would defy basic notions of humanity to kill
an adversary or to refrain from giving him or her an opportunity to
surrender where there manifestly is no necessity for the use of lethal
force. 221 In such situations, the principles of military necessity and of
humanity play an important role in determining the kind and degree of
permissible force against legitimate military targets. Lastly, although this
Interpretive Guidance concerns the analysis and interpretation of IHL
only, its conclusions remain without prejudice to additional restrictions
on the use of force, which may arise under other applicable frameworks of
international law such as, most notably, international human rights law or
the law governing the use of interstate force (jus ad bellum).222
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223 Art. 43 [2] AP I (except medical and religious personnel); Arts 1 and 2 H IV R.
224 Conversely, combatant privilege provides no immunity from prosecution under international or national
criminal law for violations of IHL.
225 This was also the prevailing view during the expert meetings (see Report DPH 2006, p. 81). The experts also
agreed that the legality or illegality of an act under national or international law is irrelevant for its
qualification as direct participation in hostilities (Background Doc. DPH 2004, p. 26; Report DPH 2004, p.
17; Report DPH 2005, p. 9; Report DPH 2006, p. 50).

1. LACK OF IMMUNITY FROM DOMESTIC PROSECUTION
IHL provides an express “right” to directly participate in hostilities
only for members of the armed forces of parties to international armed
conf licts and participants in a levée en masse. 223 This right does not
imply an entitlement to carry out acts prohibited under IHL, but merely
provides combatants with immunity from domestic prosecution for acts
which, although in accordance with IHL, may constitute crimes under the
national criminal law of the parties to the conflict (the so-called combatant
privilege).224 The absence in IHL of an express right for civilians to directly
participate in hostilities does not necessarily imply an international
prohibition of such participation. Indeed, as such, civilian direct
participation in hostilities is neither prohibited by IHL225 nor criminalized

International humanitarian law neither prohibits nor privileges civilian direct
participation in hostilities. When civilians cease to directly participate in hostilities, or
when members of organized armed groups belonging to a non-State party to an armed
conflict cease to assume their continuous combat function, they regain full civilian
protection against direct attack, but are not exempted from prosecution for violations of
domestic and international law they may have committed.

X. CONSEQUENCES OF REGAINING CIVILIAN PROTECTION
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226 Neither the statutes of the Military Tribunals that followed the Second World War (i.e. the International
Military Tribunal in Nuremberg and the International Military Tribunal for the Far East in Tokyo),
nor the current statutes of the ICTY, the ICTR, the ICC and the Special Court for Sierra Leone (SCSL)
penalize civilian direct participation in hostilities as such.
227 The Martens Clause (above N 219) expresses a compromise formulated after the States participating
in the 1899 Peace Conference had been unable to agree on whether civilians taking up arms against
an established occupying power should be treated as privileged combatants or as franc-tireurs subject
to execution. Since then, States have successively extended the combatant privilege to participants
in a levée en masse, militias and volunteer corps (H IV R, 1907), organized resistance movements
(GC I-III, 1949) and certain national liberation movements (AP I, 1977). As far as civilians are concerned,
however, IHL still neither prohibits their direct participation in hostilities, nor affords them immunity
from domestic prosecution.
228 Obviously, where Additional Protocol I is applicable, members of the armed forces of national liberation
movements within the meaning of Article 1 [4] AP I would benefit from combatant privilege and, thus,
from immunity against prosecution for lawful acts of war, even though the movements to which they belong
are non-State parties to an armed conflict.
229 See also Background Doc. DPH 2004, p. 26; Report DPH 2004, p. 17; Report DPH 2005, p. 9;
Report DPH 2006, pp. 80 f.
230 See above N 226.
231 For the nexus criterion as established by the ICTY and the ICTR see, most notably, ICTY, Prosecutor v
Tadic, Interlocutory Appeal (above N 26), §§ 67, 70; ICTY, Prosecutor v. Kunarac et al. (above N 147),
§§ 55 ff.; ICTR, Prosecutor v. Rutaganda (above N 147), §§ 569 f.

2. OBLIGATION TO RESPECT IHL
The case law of international military tribunals that followed the Second
World War, 230 the ICTY and the ICTR consistently affirms that even
individual civilians can violate provisions of IHL and commit war crimes.
It is the character of the acts and their nexus to the conflict, not the status
of the perpetrator, that are decisive for their relevance under IHL.231 There
can be no doubt that civilians directly participating in hostilities must
respect the rules of IHL, including those on the conduct of hostilities, and
may be held responsible for war crimes just like members of State armed

under the statutes of any prior or current international criminal tribunal
or court. 226 However, because civilians – including those entitled to
prisoner of war status under Article 4 [4] and [5] GC III – are not entitled
to the combatant privilege, they do not enjoy immunity from domestic
prosecution for lawful acts of war, that is, for having directly participated
in hostilities while respecting IHL. 227 Consequently, civilians who have
directly participated in hostilities and members of organized armed
groups belonging to a non-State party to a conflict 228 may be prosecuted
and punished to the extent that their activities, their membership, or the
harm caused by them is penalized under national law (as treason, arson,
murder, etc.).229
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232 Arts 23 [1] (b) H IV R; 37 [1] AP I (international armed conflict). For the customary nature of this rule
in non-international armed conflict, see Customary IHL, above N 7, Vol. I, Rule 65. Under the ICC statute,
the treacherous killing or wounding of “individuals belonging to the hostile nation or army” (international
armed conflict: Art. 8 [2] (b) (xi)) or of a “combatant adversary” (non-international armed conflict:
Art. 8 [2] (e) (ix)) is a war crime.

3. CONCLUSION
In the final analysis, IHL neither prohibits nor privileges civilian direct
participation in hostilities. Therefore, when civilians cease to directly
participate in hostilities, or when individuals cease to be members of
organized armed groups because they disengage from their continuous
combat function, they regain full civilian protection against direct attack.
However, in the absence of combatant privilege, they are not exempted
from prosecution under national criminal law for acts committed during
their direct participation or membership. Moreover, just like members of
State armed forces or organized armed groups belonging to the parties
to an armed conflict, civilians directly participating in hostilities must
respect the rules of IHL governing the conduct of hostilities and may
be held individually responsible for war crimes and other violations of
international criminal law.

In practice, the prohibition on perfidy is of particular interest, as civilians
directly participating in hostilities often do not carry arms openly or
otherwise distinguish themselves from the civilian population. When
civilians capture, injure, or kill an adversary and in doing so they fail to
distinguish themselves from the civilian population in order to lead the
adversary to believe that they are entitled to civilian protection against
direct attack, this may amount to perfidy in violation of customary and
treaty IHL.232

forces or organized armed groups. For example, it would be a violation
of IHL if civilians were to direct hostile acts against persons and objects
protected against direct attack, to deny quarter to adversaries hors de
combat, or to capture, injure or kill an adversary by resort to perfidy.
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